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DECISIONS

. RELATING TO

THE PUBLIC LANDS.

‘ JURISDICTION—MINING CLAIM—AGRICULTURAL ENTRY.
ASPEN CONSOLIDATED MINING Co. v. WILLIAMS,

‘When it clearly appears that in a departmental decision material facts have been -
overlooked or misstated therein, that evidence has been given consideration
which on its face it was not entitled to receive, or that other and prejudicial mis-
takes have been made, it is the duty of the Secretary of the Interior, whether
he is the same person who decided the case originally, or his successor in office, -
to reopen said case and correct such manifest error, if the government still
retains the legal title.

The allowance of an entry on final proof, regularly subrmtted in which the charac-
ter of the land is duly shown, determines such matter by a higher quality of
evidence than that afforded by a surveyor’s return, and thereafter anyone attack-
ing such entry must assume the burden of establishing such illegality or irregu-
larity in the procurement or allowance of the entry as will defeat the issuance
of patent thereon.

An agrieultural enfry of land returned as of the character subject to such entry,
and shown to be such.by the final proof, is not affected by a subsequent survey
in which the land is returned as mineral in characfer.

Where in granting an application for a hearing the Commlssloner of the General
Land Office expressly places the burden of proof upon one of the parties, that
direction is binding upon the local ofﬁce, and they can not depart therefrom in
the absence of a modification thereof by the Commissioner.

The right and title of a purchaser under the pre- emption law is not affected by the
discovery of mineral subsequent to the date of his entry and final cerfificate;
such fight and bitle must be determined by the known character of the ldnd at
the time of the enfry, hence, evidence of a discovery subsequent thereto, is nob
admissible in support of a charge that the land is not subject to agricultural
entry.

The return of the surveyor-general as to the character of land constitutes Lut a
small element of consideration when the question as o the true character of
the land is at issue.

The former departmental decision herein of July 7 1896, 23 L. D., 34, withdrawn and:
vacated. . -

Secretary Bliss to the Uommissioner of the General Land Oﬁice, June -3,
) 1898. : (W.C.P.)
December 4, 1882, J ohn R. Williams filed pre-emption declaratory

statement ior the ND 1 of the NE. 1 Sec.12,T.10 8., R. 85 W., and the
1.
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- W.4% of the NW. 4 and the NW. % oftheSW 4 of Sec. 7,T.10 3., R. 8¢
'W., 6th p. m., Leadville, (Joloxado land district, allegmg settlement
April 12, 1881, which declaratory sta-tement was amended November
25, 1884, to-describe the S. 4 of the NW. 4, the NE. } of the SW. 1 and
the NW. 1 of the SE. L of Sec.7,T.10 8, R. 84 W. Williams’ original
-settlement and subsequent occupancy and residence covered the land
in the amended description, but by mistake an erroneous description
had been given in his declaratory statement and hence the amendment
was allowed but, as is usual in such cases, was made subject to any
prior valid adverse claim.
February 11, 1885, Williams submitted final proof of his compliance’
with the pre-emption law showing, among other things, his settlement,
" improvement, cultivation, and continuous residence upon the land, and
also showing its non-mineral character, which proot was found satis-
factory by the local officers and was approved by them. He then made
payment for the land and the local officers allowed his pre-emption cash
entry and issued afinal certificate to him. Notice of Williams’ inten-
tion to make such final proof had been regularly given for-a period of
‘thirty days by publication in a newspaper and by posting in the local
office, as required by act of March 3, 1879 (20 Stat., 472), the notices
stating the description of the land to be entered, the names of the wit-
nesses by whom the necessary facts would be established and the time
and place of making the proof. No objection of any character was made
to such final proof or eash entry on belialf of the 'pla,cer claims herein-
after mentioned or otherwise.

March 4, 1891, the Aspen Consolidated Mining Cowpany filed in the
local office a wmtten protest, verified by one of its agents, asserting
ownership of three placer mining claims, known. as the Fowler, the
" Field, and the Lux, alleged to have been located in May 1883, and to
cover portions of the land embraced in Willians’ entry. . This protest
objected to the issuance of patent to Williams for the reasons:

. 4
1st. That the aforesaid tract is not agricultural but placer mining ground.

2nd. That the said tract was not taken up (as depenent verily believes) by said
‘John R. Williams in - good faith for- agricultural purposes but in fraud of the pre-
emption laws of the United States for speculative purposes.

The protest concludes with the following prayer:

‘Wherefore deponent respectfully prays that a hearing be ordered to allow them
to prove the foregoing allegations and protect their legal rights to the aforesaid
Lux, Fowler and Field placer mining elaims, and also to show cause why the said
agri. C, E. No. 21 should be canceled.

January 23, 1892, your office ordered a hemmg upon this protest to
determine whet.her the land in conflict was known at or before the date
of said cash entry to be valuable for placer mining. This order placed
.the burden of proof upen the mining eompany, as will appear from the
following extract therefrom:

.The land having been returned as agricultural, and the cash entry having been
allowed, the burden of proof is upon the attacking party.
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A hearing was had, at which a large mass of testimony was submittéd

‘and, August 25, 1893 ‘the local officers rendeled a decision adverse to
the mining eompany, holdmg
" We believe from the evidence that the Fowler, Field and Tux placers havé no
value whatever for placer mining purposes. We further believe that the land em-
braced in P. B. cash entry No. 21 of John R. Williams is very valuable for agricul-
tural purposes, and that he settled thereon in good faith for the purpose of making
a home for himself and family under the pre-emption laws,

Then after a review of the history of the case and the testimony sub-
mitted relating to the mineral character of the land, they say:

In view of the foregoing, we find that theland in controversy was not on February
11, 1885, or prior thereto, of any value for placer mining purpose; that it has no
value present or prospective for such purposes, but that on the contrary it is valuable
for agricultural purposes.

Upon appeal to your oﬁ‘u,e the declblon of the local of:ﬁcels was
affirmed May 21, 1894,

Upon appeal to this Department it was held by Secretary Smlth July
7, 1896 (23 L. D., 34), that the burden of proof to show the mineral
chalaf'ter of the Ifmd was erroneously placed upon the mining company;
that rightly placed the burden of proof rested upon Williams to show
its non-mineral character; and that measuring the evidence with the
burden of proof thus readjusted, the land was shown to be of known
mineral character at the date of Williams’ entry. It was then directed
that Williams’ entry be canceled to the extent of the land in conflict.
Notice of this decision was served July 15, 1896, and a motion for
review thereof filed by Williams August 14, 1896, was denied by Sec-
retary Smith, Augunst 28, 1896. Secretary Smith’s term of office termi-
nated. by resignation September 1, 1896, and notice of the denial of the
motion for review was served upon Williams September 4, 1896,

September 9, 1896, the mining company made payment at the local
office for the land in conflict, mineral entry thereof was allowed, and
final receipt issued.

September 29, 1896, Wllhams filed in the Department a petition,
saying:

The Commissioner directed the local officers that ¢‘the land having been returned
as agricultural and the cash entry having been allowed, the burden of proof is upon

. the attacking party.” Yourpetitioner submits that both parties to this cause went to
trial under those requirements and that the conduct of the trial and the character
of the evidence subm1tted by your petitioner were in conformlty with such requlre-
ments, :

* w #* * * * - *

Your petfitioner respectfully submits that his property rights should not be preju-
diced on account of his following said insfructions, if such instructions were
erroneous. - Having followed the instructious of the officers of the government your
petitioner submits that he should lose mothing unless required by the absolute
demands of the law, and your petitioner respectfully submits that there is no such
absolute demand present in this case. )

After referring to the belief expressed in Secretary Smith’s decision,
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supra, that when bed rock is reached valuable auriferous deposits will
be found, the petition proceeds:

 Your petitioner represents that as soon as he became aware of the fact that the
burden of proof was upon him tu show the non-existence of valuable auriferous
deposits at bed rock . . . . he caused a careful examination to be made of said
land by numerous persons. Your petitioner now snbmits the following newly dis-.
covered evidence showing the absolute non-existence of gold at bed roclk.

Accompanying the petition are the affidavits of seven different per-
sons to the effect that an examination made since Secretary Smith’s
decision, diseloses that there is no gold at bed rock.

‘Williams’ petition then urges that if the burden of proof to show the
non-mineral character of the land had been placed upon him in the first
instance, his preparation for the trial, the manner of conducting the
same, and the proof upon his part would necessarily have been quite
different from what they were with the burden of proof placed upon
the contesting mineral claimant by the prior expli¢it direction of the
General Land Office. It is also contended therein that inasmuch as
the mineral claimant did not attempt, by direct testimony, to show the
actual existence of gold at bed-rock, the defendant was not called upon
to submit testimony npon that point.

On the presentation of this petition, farther proceedings under Sec-
retary Smith’s decision were, by direction of Secretary Francis, sus-
pended during the consideration thereof.

January 15, 1897, the mining company filed a petition askmg that
the mineral en’my ot the Jland in conflict, made September 9, 1896, be
passed to patent, and that Williams’ petition be dismissed : (1) because
the evidence proposed to be submitted is not newly discovered inas-
much as it might have been submitted at the former hearing, if due
diligence had been exercised; (2) because the departmental decision in
question was a final adjudication of the questions in controversy, it
‘being alleged that the decision of one Secretary is binding upon his

' sieeessor, )

May 6, 1897, the mining company filed four affidavits re-asserting the
mineral character of the land, setting forth evidence thereof alleged
to be newly discovered, and ftttackmg the credibility of pelsons whose
affidavits were filed Wluh ‘Williams’ petition.

After due notice to both parties an extended oral argument was,
heard, both parties participating, during which not ouly the points
directly involved in each of these petitions, but also the merits of the

- case were fully discussed, the point most strongly urged by the mmlng
company being that the present. Secretary of the Interior is without
jurisdiction or-authority to take any action in the premises, except to
execute the decision heretofore rendered by Secretary Smith. ‘

Thereafter and on September 2, 1897, the mining company while
again protesting that the former decision is binding upon the present
Secretary, filed a copy of a newspaper purporting to give a report of a
recent discovery of gold bearing veins or lodes on Difficult Creek, a
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few miles from the land in conflict. Accompanying said newspaper the
company filed a motion in which, referring to the newspaper report, it
said:

 We ave aware that this veport is not primary evi(lcnce, nor is it always possible
that primary evidence can be obtained in practicing before the department, there
being no means by which witnesses can be compelled to testify, but we 1epectfu11y
aslk that said evidence be considered.

In a letter dated December 20, 1897, counsel for the mining company,
referring to.the said newspaper report, say:

Itis understood that one of the counsel for the Aspen Consolidated Mining Company,
signing this communication, (Mr. De Lan,) has been requested by the Honorable,
The Assistant Atftorney General for the Interior Department, to advise the Depart-

- ment in writing what action the comnpany desired in respect to statement filed rela-
tive o the discoveries of gold in Difiicult Creek ;—whether it desived that a rehearing
of the case should be ordered, and, if ordered, whether it was its desire that the
hearing should be limited to the specific question of said discoveries.

In response to this verbal request of the Assistant Attorney Genera] counsel for
the Aspen Consolidated Mining Company beg leave to say: '

First. That it is not the desire of the company that a rehearing of said cause be
ordered for any purpose whatsoever; but that upon the contrary, said company
reiterates its claim that the decisions of Secretary Smith are final and should not be -
disturbed.

Second. Thabt it does not desu’e, or request, a rchearing ‘of the pending cause,
either as a whole or with limitations, for the purpose of 1mebtmatmw the allewecl
discoveries of gold upon Difficult Creek.

The questions discussed in the oral and written argnments 'md aris-
ing upon the record will be considered in their appropriate order.

1. JURISDICTION OF PRESENT SECRETARY.

The question as to when the jurisdiction and authority of the land
department, of which the Secretary of the Interior is the head, over
proceedings for the acquisition of public lands ceases and terminates,
has been the subject of both judicial and departmental mvestlgatlon.
In Moore ». Robbins (96 U. 8., 530), it was said:

‘While coneeding for the present, to the fullest extent, that when there is a ques-
tion of contested right between private parties to receive from the United States a
patent for any part of the public lands, it belongs to the head of the Land Depart-
ment to decide that quesbion, it is equally clear that when tlie patent had been
awarded to one of the contestants, and has heen issued, delivered, and accepted, all
right to control the title or to decide on the right to the title has passed from the
land office. . . . With the title passes away all authority or control of the executive
dep‘wtment over the land, and over the title whiclh it has conveyed.

In United States v, Sehurz (102 U, S., 378, 393, 402), it was said:

" The constibution of the United States declares that Congress shall have power to
dispose of and malke all needful rules and regulations respecting the territory and
other property belonging to the United States. Under this provision the sale of the
public lands was placed by statute under the control of the Secretary of the Interior. .
To aid him in the performance of this duty, a bureau was created, at the head-of
which is the Commissioner of the General Land Office, with many subordinates. To
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them as a special tribunal, Congress confided the execution of the laws which reg-
ulate the snrveying, the selling, and the general care of these lands.

Congress has also enacted a system of laws by whicl rights to these lands may
be acquired, and the title of the government conveyed to the citizen.  This conrt
has with a strong hand upheld the doctrine: that so long as the legal title to these
lands remained in the United States, and the proceedings for acquiring ‘it were as
yet in jieri, the courts would not interfere to control the exercise of the power thus
vested in that tribunal.” To that doctrine we still adhere, S

= * e * ¥ * %

From the very nature of the functions performed by these officers, and from the
fact that a transfer of the title from the United States to another owner follows
their favorable action; it must result that at some stage or other of the proceedin g8
their authority in the matter ceases.

It is equally clear that this period is, at the latest, precisely when the last act in
the series essential to the transfer of title has heen performed. Whenever this takes
place the land has ceased to be the land of the government; or, to.speak in technical
language, the legal title has passed from the government, and the power of these
officers to deal with it has also passed away.

This case (page 401) also speaks of a decision as final when it is
“made and recorded in the shape of the patent.”’ :
In Smelting Co. v. Kemp (104 U. 8., 636, 640), the court said:

The patent of the United States is the conveyance by which the nation passes its
title to portions of the public domain. For the transfer of that title the law has
made numerous provisions, designating the persons who may acquire it and the
terms of its acquisition. That the provisions may be properly carried out, a land
- department, as part of ‘the administrative and exeeutive branch of the government,
has been created to supervise all the various proceedings taken to obtain the title,
from their commencement to their close. In the course of their duty the officers of

" that department are constantly called upon to hear testimony as to matters pre-

sented for their consideration, and pass upon its competency; credibility, and
weight, In that respect they exercise a judieial function, and, therefore, it has
been held in various instances by this court that their judgment as to matters of
fact, properly determinable by them, is conclusive when brought to notice in a col-
" lateral proceeding. Vheir judgment in such cases is, like that of other special tri-
bunals upon matters within their exclusive jurisdiction, nnassailable except by a
direct proceeding for its correction or annulment. The execution and record of the
patent are the final acts of the officers of the government for the transfer of its title,
and, as they can be lawfully performed only after certain steps have been taken,
that instrument, duly signed, countersigned, and sealed, not merely operates to pass
the title, but is in the natureof an official declaration by that branch of the gov-
ernment to which the alienation of the public lands, under the law, is intrusted, that
all the requiréments preliminary to its issue bave been complied with.

In New Orleans ». Paine (147 U. 8., 261, 266), in ruling upon the
finality of decisions of the land depaltmcnt the court says:
Until the matter is closed by final action, the proceedings of an officer of a depart-

ment are as mueh open to review or reversal by himself, or his successor, as are the
interlocutory decrees of a eourt open to review upon the final bearing.

In Michigan Land and Lamber Co. ». Rust (168 U. 8., 589, 592), which
quotes with approval the foregoiug 1anguage from New Orleans v.
- Paine, supra, it is said:

) Generally speaking, while the legal title remains in the United States, the grant is
in process of administration and the land is subject to the. jurisdietion of the land
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" department of the government. Itis true a patent is not always necessary for the

transfer of the legal title. Sometimes an act of Congress will pass the fee. Strother
v. Lincas, 12 Pet. 410, 454; Grignhon’s Lessee v. Astor, 2 How. 319; Choutean v. Eck-
hart; 2 How. 344, 372; Glasgow v. Hortiz, 1 Black, 595; Langdeau v. Hanes, 21 Wall.,
521; Ryan v. Carter, 93 U. 8., 78. " Sometimes a certification of a list of lands to the
grantes is declared to be operative to transfer such title, Rev. Stat., 2449; Frasher v,
0’Connor, 115 U. 8,,102; but whenever the granting act specifically provides for the
issue of a patent, then therule is that the legal title remains in the government until
the issue of the patent, Bugnell . Broderick, 13 Pot., 436, 450; and while so remain-
ing the grant is in process of administration, and the jurisdiction of the land depart-
ment is not loss.

It is, of course, not pretended that when equitable txtle has passed the land
department has power to arbitrarily destroy that equitable fitle. It has jurisdie-
tion, however, after proper notice to the party claiming such equitable title, and.
upon a hearing, to determine the question whether or not such title has passed.
Cornelius v. Kessel, 128 U. 8., 456; Orchard ». Alexander, 157 U. 8., 372, 383; Parsons
v. Venzke, 164 U. 8.,89. In other words, the power of the department to inquire
into the extent and validity of the rights claimed against the government does not
cease until the legal title has passed. . . . After the issue of the patent the matter
becomes subject to inquiry only in the courts and by judicial proceedings.

In Beley v. Napthaly (169 U. 8., 353, 364), it is said:

The fact that a decision refusing the patent was made by one Secretary of the
Interinr, and; upon a rehearing, a decision granting the patent was made by another
Secretary of the Interior, is not material in a case like this. It is not a personal
but an official hearing and decision, and it is made by the Secretary of the Interior
as such Secretary, and not by an individual who happens at the time to fill that
office, and the application for a rehearing may be made to the successor in office of
the person who made the original decision, provided it could have been made to the
latter had he remained in office.

Then referring to United States v. Stone (2 Wall., 525), and Noble w,
Union River Logging R. R. Co. (147 U. 8., 165), two of the cases relied
upon here by the mining eompany, the court said:

The case of United. States v. Stone,2VVal].., 525, has no bearing adverse- to this

proposition. In that case it was stated that a ‘patent is bub evidence of a grant,
and the officer who issues it acts ministerially and not judicially; that if he issues

. a patent for land reserved from sale by law, such patent is void for want of authority,

but that one officer of the land office is not competent to cancel or annul the act of
his predecessor; that is a judicial act and requires the judgment of a court. The
power to cancel or annul in that case meant the power to annul a patent issued by
a predecessor, and this court held no such power existed, The officer originally
issuing it would have had no greater power to annul the patent than had his sue-
eessor,

Neither does Noble ». Union River Logging Railroad, 147U 8., 165, touch the case.
The prineiple therein decided was in substance the same as in the Stoune case, supra.
The control of the department necessarily ceased the moment the title passed from
the government. It was not a question whether a successor was able te dothe act
which the original officer might have domne, but it was the announcement of the
principle that no officer, after the title had actually passed, had any power over the
matter whatever. After the Secretary of the Interior had approved the map as pro-

‘vided for in the act of Congress under which the proceedings were taken by the

company, the first section of thatact vested theright of way in the company. This
was equivalent to a patent, and no revoeation could thereafter be permitted. ‘

The following provisions in the Revised Statutes of the United States
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have referehee to the authority of the Secretary of the Interior over -
proceedings for the disposition of public lands: '

- .8EC. 441, The Secretary of the Interior is charged with the supervision of publie
business.relating to the following subjects:

- # # % - » # * #

- Second. The public lands, including mines.

Szc. 453. The Commissioner of the General Land Office shall perform, under the
direction of the Sectetary of the Interior, all executive duties appertaining to the
surveying and sale of the public lands of the United States, or in :my\ﬁse respect-
ing such public lands, and, also, sucli-as relate to private claims of land, and
the issuing of patents for all agents grants of land under the authority of the
government.

SEc. 2478. The Commissioner of the General Land Office, under the dxrectlon of the
Secretary of the Interior, is authorized to enforce and carry into execution, by appro-
priate regulations, every part of the prov151ons of this title public lands not other-
wiseispecially provided for.

In Knight ». United States Land Association (142 U. S., 161, 177,
178, 181),in construing these statutory provisions and in discussing the
JuI‘lSdl(}tlon and power of the Secretary of the Interior over proceedmgs
for the disposition of public lands, the court said:

The phrase, ‘under the direction of the Secretary of the Interior,” as nsed in these
sections of the statutes, is not meaningless, but was intended as an expression in
general terms of the power.of the Secretary to supervise and control the extensive
operations of the Land Department of which he is the head. - It means that, in the
important matters relating to the sale and disposition of the public domain, the sur-
veying of private land claims and the issting of patents thereon, and the adminis-
tration of the trusts devolving upon the government, Ly reason of the laws of
Congress or under treaty stipulations, respecting the public domain, the Seeretary
of the Interior is the supervising agent of the government to do Juqtlee to all clalm- :
ants nnd pleserve the rights of the people of the United States.

. ¥ # =

The rales prescnbed are demgned to facilitate the department in the dispatch of
business, not to defeat the supervision of the Secretary. For example, if, when a
patent is about to issue, the Secretary should discover a fatal defect in the proceed-
ings, or that by reason of some newly ascertained fact the patent, if issued, wounld
have to be annulled, and that it would be his duty to.ask the Attorney-General to

- institute proceedings for its annulment, it would hardly be seriously contended that
- the Secretary might not interfere and prevent the execution of the patent. He could
not be obliged to sit guietly and allow a proceeding to e consummated which- it
“would be immediately his duty to ask the Attorney General to take measures to
annul.
® * * #® £ ¥ B

The Secretary is the guardian of the people of the United States over the public
lands. The obligations of his oath of office oblige him to see that the law is carried
out, and that nwone of the public domain is wasted or is disposed. of to a party not
entitled to it. He represents the.government which is a party in interest in every
cage involving the survey and disposal of the public lands.

In Williams v United States (138 U. 8., 514, 524), it is said:

It is obvious, it is common knowledge, that in the administration of such large
and varied interests as are intrusted to the Land Department, maiters not foreseen,
equities not anticipated, and which are therefore not provided for by express statute,
may sometimes arise, and, therefore, that the Secretary of the Interior is given that
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superintending and supervising power which will enable hun, in the face of these
unexpected GO]ltlL‘“PDOleS, to do justice,

Adequate jurisdiction and aunthority to prevent such a miscarriage
. of proceedings for the disposition of public lands, as would result from

the issnance of a patent to one not entitled therefo, when another has
by compliance with the publicland laws fully earned the rightto receive
such patent, is certainly lodged in either the land department or the
courts. That the courts are without such jurisdiction while the legal
. title remains in the United States is settled by many decisions of the
supreme court, among which are United States ». Schurz, suprae, and
Michigan Land and Lumber Co. v. Rust, supra. A suit by the United
States at the present time against either Williams or the mining com-
pany to recover the legal title to the land in controversy, can not be
maintained because the government can not recover a title which it still
retains aud because one can not be compelled to restore a title which he
has not received and do€s not possess.. A suit at this time to deter-
mine whether Williams or the mining eompany has acquired an equi-
table title to the land would be equally unsuccessful for the reason that
the authority of the land department over proceedings to acquire title
to public lands is.exclusive while the legal title remains in the United
States, and that authority extends to detevmnining whether or mot an
equitable title has passed. Michigan Land and Lumber Co. v. Rust,
supra. If the contention of the mining company is correct, it neces-
sarily follows that during the period intervening between the decision
of Secretary Smith and the issuance of a patent, there is a hiatus in
- which such jurisdiction does not exist anywhere, and that the land
department must issue a patent under Secretary Smith’s decision even
though it clearly appears by the records and proceedings in that depart-
ment that this decision makes an obvious mistake and does manifest
injustice in that it directs a patent to be given to one not entitled
thereto and to be withheld from one who has lawfully and fally earned
the right to its issuance. A contention which leads to such an anoma- -
lous and unreasonable result is believed to be without support in the
statutes or judicial decisions, ‘

Gage v. Atwater (21 L. D,, 211), is a case wherein Secretary Smith
reviewed and re-opened a decision of a preceding Secretary. Gage
made desert land entry of certain lands in California and subsequently
this entry was contested by Atwater and others. By successive appeals
the case reached the Secretary of the Interior where a decision was
made August 1, 1892, by First Assistant Secretary Chandler, rejecting
Gage’s final plOOf md directing the cancellation of his desert land
entry (15 L. D., 130), A motion by Gage for a review of this decision
was denied by Secretary Noble, March 3, 1893 (16 L. D., 247). After
the decision in their favor, the contestants made homestead entries of
portions of the land, and the matter again came before the Secretary
of the Interior upon Gage’s application for a re-review of the former
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decision. - Secretary Smith upon consideration thereof re- opened the
case saying (21 L. D,, 211, 218):

This case is one of difficulty. I recognize the necessity for the observan_ce of the
rules intended to fix definite limits within which litigation must.cease, but I can not
lose sight of the fact that it is even more important that it should not cease un’ml
substantial justice is meted out to the parties.

The doctrines of stare decisis and res adjudicato have additional weight and import
where new interests have sprung up and new parties have intervened.  In this case
the subject matter of litigation is the same, and the parties are still the same,

Frem a review of the whole case, I am impressed with the conviction that a just
conclusion has not yet been reached. In its present status, justice to all parties, it
seems to me, will be secured by re-opening said cases to await final action upon
Gage's final proof heretofore offered.

Osborne et «l. ». Knight (22 L. D., 459; 23 L. D., 216), is a case
wherein Seeretary Smith reviewed and reversed a decision by Secretary
Noble (adhered to on motion for review), denying Knight’s application
as a bona fide purchaser under section 5 of the act of March 3, 1887 (24
Stat., 566), and sustaining the protest of Osborune and other homestead
settlers against such application. Upon the decision in Wisconsin Cen-
tral R. R. Co. ». Forsyth (159 U. 8., 46), in a similar case, Knight filed
a motion for a re-review of the former decision, and in passing upon
this motion Secretary Smith said (22 I.. D., 461):

He did all that was necessary to protect him in his rights, and the fact that he
was erroneously denied such right, and others allowed to make entry of the lands
applied for, can not be successfully pleaded as a sufficient reason to prevent the
reconsideration of the matter and the reinstatement of Knight’s application, the
lands still being within the jurisdiction of this Department.’

Wood ». Wood (24 L. D., 177) is a case wherein Secretary Smith ren-
dered a decision between two contesting claimants for a tract of land
in Florida and subsequently denied a motion for review thereof. Upon
a petition for re-review, Secretary Francis caused the case to be re-ex-
amined and reversed the decision of Secretary Smith for the reason
that an obvious mistake had been made therein inoverlooking and failing
to consider matters of fact clearly established Dby the evidence and
questions of law affecting a correct and just decision.

In Parcher v. Gillen (26 L, D., 34; 42), the Department held:

The true rule drawn from an examination of all of the anthorities is that the
jurisdiction of the land department ceases where the jurisdiction of the court com-
mences, viz., when the legal title passes, and that there is no hiatus between the
termination of the one and the beginning of the other. Under this rule the land -
will always be within.a jurisdiction which can administer the law and protect both
public and private rights. '

The office of the Secretary of the Interior is & continuing one. Its incumbents
come and go but the office remains. The powers and duties of the office are imper-
sonal, and operate uniformly at all times and upon all controversies without refer-
ence.to who may be exercising those powers or performing those duties. A change
in the person holding the office does not anthorize, and should not invite, a review
or reversal of prior rulings or decisions; and neither does such change prevent or
defeat a review or reversal in any instance where the Secretary making the ruling
or rendering the decision, if still in office, would be in duty bound to review and
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reverse his own act. Administrative reasons as-well as the principles of common
Jjustice require that a secretary should not disturb or reverse prior rulings or deci-

. slons, except where it is affrmatively shown that manifest injustice has heen done
or the law clearly misapplied; but this is equally true of his own rulings and deci-
sions, and is not limited to those of his predecessor.

So Jong as the legal title remains in the government the Secretary of the Interior,
whoever he'may be, is charged with the duty of seeing that the land is disposed of
only according to law. The issuance of a patent is the inal act and decision in that
disposition and with it and not befole does the supervisory power and duty of the
Secretuary cease. :

See also Moores v. Sommers (23 L. D., 514) ; Mullen ». Porter (25 L. D.,
444) and Cagle v. Mendenhall (26 L. D., 177). '

Where the evidence is such. that reasonable minds may fairly draw
different conclusions therefrom, of course such difference will not justify
the reversal of a former decision, yet when it clearly appears that
material facts have been overlooked or mnisstated therein, that evidence
bas been given consideration to which on its face it is not entitled, and
‘that other prejudicial mistakes have been made, it is the duty of the
Secretary of vhe Interior, whether he be the same persou who décided
the case originally or some other person, to re-open it and correct such

‘manifest error, it the government still retains the legal title, Cases
may arise where the acquiescence or some act of estoppel of the
defeated claimant or a due consideration of the rights of innocent
parties acquired on the faith of the former decision, will prevent such
action, but nothing of that nature hias come into this case. The parties
remain the same and the one complaining of the former decision has
taken timely and decisive action to have the alleged wrong corrected.

A careful examination of the record, made to determine what action
should be taken upon the pending petitions presented by the parties
respectively, as hereinbefore recited, disclosed mistakes and errvors in
the former decision which demanded a re-examination and reconsidera-
tion of the whole case, which has been had and the result of which w111
now be given, :

II. BURDEN OF PROOF,

The facts Learing upon this question, some of which have been
hereinbefore stated, are:

1. The exterior lines of tOWIlbhlp 10 8., R. 85 W, were surveyed in
1880, Township 10 S., R. 84 W. , was surveyed in 1881 and the approved
plat thereof was filed in the local office July 19, 1882. The east line of.
T.10 8., R. 85 W, being the west line of T. 10 8., R. 84 W, was included
in the survey of the exterior lines of T, 10 S., R. 85 W., and was there-
fore not included in the survey of T.10 8., R.84 W. 'Section 7,T.10 8.,
R. 84 W, embraces the land in controversy and its west line is the line
separating these two townships. The field notes of these surveys
return the land along the west line of this section as “level, soil first
rate, bunch grass” (Field Notes, Colorado, Vol. 86, p. 414, Gen’l Land
Office), and along its north, east and south lines as “mountamous soil
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3rd rate” (Field Notes, Colorado, Vol. 98, pp. 127-129, Gen’l Land
Office). This is a non-mineral return and. in the nomeneclature of the
land department is usually designated as an ‘““agricaltural” return to
distinguish it from a *mineral” return. The west line of this section
is the only one which touches the land in controversy and in faet is the
-only one which touches the Williamsentry, The decision under review
says: “the land in said township 10 8., range 84 W., was returned by
the surveyor-general as ‘rocky and mountainous’ and the soil-in and
aronnd section 7 in said township as ¢third rate,’” but it overlooks the
fact that the land along the west line of the township was returned as
“level, soil first rate, bunch grass” and that this is the only line coming
in contact with either the land in dispute or the Williams entry. These
surveys were in force when Williams filed Lis pre-emption declaratory
statement and February 11, 1885, when he made entry and purchase,
but September 16, 1886, they were suspended by your office on account
of irregularities in their making respecting which it is not snggested
or claimed that Williams had any knowledge or connection.

2, Mareh 4, 1891, the mining company’s protest against the issuance
of patent to Williams was filed in the local office, alleging ownership of
the placer claims in question; that the land in the Williams entry ¢is
not agricultural but placer mining ground” and that the same was
taken up by Williams “in fraud of the pre-emption laws of the United
States for speculative purposes,” and containing this prayer:

Wherefore depouent respectfully prays that & heariug be ordered to allow them to
prove the foregoing allegations and protect their legal rights to the aforesaid Lux,

Fowler and TField placur mining claims, and also to show cause why the smd agri.
C. E. No. 21 should be canceled.

Upon consideration of this protest your office by letter of January 23,
1892, to the local officers, ordered a hearing upon said protest and
expressly placed the burden of proof on the mining company, saying:

The land having been returned as agric ultuml and the cash entry having been
allowed, the burden of proof is upon the atmukmo party.

3. In 1891 a survey of the ‘“claims filed and settled upon prior to
- September 18, 1836,” in T. 10 S., R. 84 W., was made by deputy sur-
veyor-Edward 8. Snell, and the approved plat thereof was filed in the
local office February 8, 1892. In a report, or general description,
accompanying the return of this survey, the lands in the valley of the
* Roaring Fork, including that now in controversy, are stated to be of a
- deep alluvial loam susceptible of producing heavy crops of all vegeta-
bles and cereals, with irrigation, and to be valuable for placer mining
and rich in placer gold

4. At the hearing in the local ofﬁce, beginning March 20,1893, which
resulted in & finding and decision against the mining company, the
parties proceeded according to the direction of your office, which placed
the burden of proof upon the mining company, and no cobjection was
made thereto except upon argument of a motion to dismiss at the con-
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clusion of the mining company’s evidence and again upon argument
after all of the evidence had been submitted. No complaint of the
direction respecting the burden of proof had been made to your office
nor had any modification thereof been requested.
The former departmental decision held that by reason of the suspen-
sion of the surveys in force at the date of Williams’ entry and pur-
" chase, and by reason of the mineral return in the Snell survey, in force
at the time of the hearing, the local office should have placed npon
‘Williams the burden of proving the non-mineral character of the land
~and should. not have cast upon the mining company the burden of
proving its mineral character. That decision overlooked the fact that
the mining company had in its protest prayed permission to prove its
allegation of the placer mining character of the land and to show cause
why Williams’ agricultural entry should be canceled, thereby inviting
the burden of proof, and also overlooked the fact that your office in
granting the hearing had directed that the company take the burden
of proof. That decision further stated that -‘at the hearing the bur-
den of proof was placed upon the company against its protest” when
the record contains no suggestion of any objection by the company to
taking the burden of proof until after the submission of ifs evidence
and again in its written argument after the introduction of all of the
“evidence.

There are three reasons why the ruling in the former decision is
wrong, any of which is in itself sufficient:

First. In compliance with existing statutes and regulations and after
due notice of his intention to submit final proof, Williams proved to
the satisfaction of the local officers, by the oaths of himself and wit-
nesses, that the Iand was not mineral in chalacter, and vpon this hig
entry and purchase were allowed and certificate issued to him.  When
final procf, including a proper showing as to the character of the land,
has been regularly submitted to the local officers and approved by _
them and entry allowed and certificate issued, the character of the
land is established by a higher quality of evidence than that afforded
by the surveyor’s return, and by this finding or decision of one of the
constituted branches of the land department the entryman acquires
such an equitable right or title as will put upon one attacking that
entry the onus of proving sueh illegality or irregularity in the pro-
curement or allowance thereof as will avoid or prevent the issuance of
a patent thereon. '

Second. Williams’ entry and purchase in 1885 were not affected by
Snell’s survey six or seven years thereafter. However-much it may
be contended that one making entry or purchase of public land is
charged with knowledge of the prima facie or presumptive character
given thereto by an existing survey, it can not with reason or justice
be held that hé must anticipate subsequent surveys giving a different
character to the land, nor that he will be required to again prove his
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right thereto, because years thereafter in the course of making a
sncceeding survey another surveyor is led to an opinion. different
“from that entertained by the first surveyor. The difference of opinion
in some eases might be due to the development of the mineral character
of the land after the entry and purchase, and clearly the right aund title
obtained thereby would not be affected by such subsequent discovery.

Third. The burden of proof having been expressly placed upon the’
company by the order of your office granting the hearing and no modi-
fication thereof having been sought by the company the local officers
were bound by that order and there should have been no subsequent
re-adjusting of the burden of proof. .

In Quigley . State of California (24 L. D., 507), a case involving a
gimilar question, it was held:

Your office having by express directicn placed the burden of proofupon the mineral
-claimant, the local office was bound by that direction and was not authorized to
change or ignore it. If thaf direction was erroneous the errar was not committed in
the local office.

The hearing was ordered at the request of the mineral claimant and he was fully
advised of the action of your office in placing the burden of prouf upon him. If, for
any reason; he belisved this was erroneous, e should have applied to your office for
a modifieation of its order in this respect.

. State of Washington ». MeBride (25 L. D., 167, 181), presented a like
question and it was there said: -

In the departmental decision of March 17, 1894, supra, it was held, as beforeshown,
that the Luvrden of proof was on the State and it was directed that the second
hearing proceed on that line. Without now affirming or disafiirming this holding,
it is sufficient to say that it thereby became the law of the case for your office and
the local office. The State made no effort to obtain froni the Department a modifi-
cation of the decision in this parbicular, and it ‘was not eompetent for your office, or
the local office, to make a moditication thereof or to depart therefrom,

United States v. California and Oregon Land Company (148 U. 8., 31),
is a case which on a former apjeal had been remanded by the supreme
court to the circuit court with stated directions for further proceedings,
and when thecase again came before the supreme court the United States
alleged error on the part of the cireuit court in following some of the
directions given in remanding the cause. Referring to its former
decision and to this conteution, the supreme court said (p. 38):

That decision was the law of this case for the subsequent proceedings in that
court , . . . If the government was not satisfied with the deeision, it should have

called our attention to it, and have sought a modifieation or enlargement of the
decree.

III. DISCOVERY OF MINERAL SUBSEQUENT TO ENTRY AND PURCHASE.

The greater portion of the evidence produced at the hearing related
to alleged prospecting, development and discovery of mineral subse:
quent to Williams’ entry and purchase, and the former departmental
decision shows that it was in large part based upon and controlled by
this evidence. This was manifestly erroneous and was in direct opposi-
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tion to repeated rulings of the Department and of the Supreme Court
of the United States. This evidence was introduced and considered
over the repeated objection of Williams and in violation of the order of
your office granting the hearing which defined the issue to be tried
to be:

whether that portion of said placer claims in conflict with said entry was known
at or prior to date of such cash entry, February 11, 1885, to be valuable for placer
mining. .

In this connection reference should be had to section 2258 Revised
Statutes; excepting from pre-emmption sale ‘““lands on which are sitnated
any known salinies or mines” and sections 2318, 2319 Revised Statutes,
reserving from other disposition public lands. valuwble for minerals, -
otherwise spoken of as containing valuable mineral deposits, and declar-
ing the same open to vccupation and purchase under the mining laws.

- In Deffeback ». Hawke (115 TT. 8., 392, 404), referrmg to these sectlons‘
and kindred statutes, the court S'ud

Tt is plain, {rom this brief statement of the legislation of Congress, that no title .
from the United States to land known at the time of sale to be valuable for its min-
erals of gold, silver, cinnabar, or copper can be obtained under. the pre-emption or
homestead laws or the town-site laws, or in any other way than as prescribed by.
the laws specially authorizing the sale of such lands, except in the States of Michi-
gan, Wisconsin, Minnesota, Missouri, afnd Kansas. Wesay ‘land known at the time
to be valuable for its minerals,” as there are vast tracts of publie land ‘in which
minerals of different kinds are found, but not in such quantity as to justify expendi-
tures in the effort to extract them. It is not to such lands that the term ‘mineral’
in the sense of the statute is applicable. In the first section of the act of 1866 no

“designation is given of the character of mineral lands which are free and open to

exploration. But in the act of 1872, which repealed that section and re-enacted one
of Lroader import, it is ‘valuable mineral deposits’ which are declared to be free
and open to exploration and purchase. The same term is carried into the Revised
Statutes. It is there enacted that ‘ijands valuable for. minerals’ shall be reserved
from sale, except as otherwise expressly directed, and that ‘valuable mineral de-
posits’ in lands belonging to the United States shall be free and open to exploration
and purchase. We also say that lands known at the time of their sale to be thus
valuable, in order to avoid any possible conclusion against the validity of titles
which may De issued for other kinds of land, in which, years afterwards, rich
deposits of mineral may be discovered. It is quite possible that lands settled upon
as suitable only for agricultural purposes, entered by the settler and patented by
the government under the preemption laws, may be found, years after the patent
has been issued, to contain valuable minerals.  Indeed, this has often happened.
‘We, therefore, use the term known to be valuable at the time of sale, to prevent any
doubt being cast upon titles to lands afterwards found to be different in their min-
eral character from what was supposed when the entry of thnm was made and the
patent 1ssued

In Colorado Coal and Iron Co: v. United States (123 U. 8. 307, 328),
it was held: ' '

A change in the conditions occurred subsequently to the sale, whereby new dis-
coveries are made, or by means whereof it may become profitable to work the veins
as mines, can not affeet the title as it passed at the time of the sale. The ques-
tion must be determined according to the faects in existence at the time of the sale.
If npon the premises at that time there were not actual ‘ known mines’ capable of .
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being profitably worked for their product, so as to make the land more valuable for
mining than for agriculture, a title to them acquired undex the preemption act can
not be successfully assailed.

Section 2333, Revised Statutes, relating to placer mining claims
excepts from placer patents all veins or lodes known to exist within the
boundazies of the placer claim which are not, as known veins or lodes,
included in the application for placer patent-and paid for as lode
ground, and further provides that ¢where the existence of a vein or
lode in a placer claim is not known, a patent for the placer claim shall
convey all valnable mineral and other deposits within the boundaries
thereof,” TIn passing upon the effect of a discovery of veins or lodes in
a placer claimn subsequent to the application for patent, the court said
in United States z. Iron Silver Mining Co. (128 U. S., 673, (83):

Lodes and veins in quartz or other rock in place, bearing gold or silver or other
-1netal, were not disclosed when the application for the patent was made. The sub-
sequent discovery of lodes upon the ground, and their successful working, does not
affect the good faith of the application. That. must be determined by what was
known to exist at the fime,

To the same effect see Iron Silver Mining Co. v. Mike imd Starr Co.
(143 U. S., 394, 401); Sullivan ». Iron Silver Mining Co. (143 U, 8., 431,
434); Ompple (Aeek Gold Mining Co. ». Mt. Rosa Mining, Mﬂlmg emd
Land Co. (26 L. D., 622, 624),

While recognizing the anthority of the land department to cancel an
entry and withhold patent wlhere the conditions existing at or prior to
the date of the entry justify such aetion, it has been uniformly held by
the supreme court that where an entry and final certificate are obtained
by compliance with the public land laws the right of the entryman or
purchaser to a patent is complete, that his right or title will not be

-impaired by any delay in issuing the patent, and that when issued the
patent will relate back to the date of the entry or purchase and give
‘effect thereto from that time. It will be sufficient to refer to a few of -
these decisions.

In Carroll v, Safford (3 How., 441, 461), it was said:

Now, lands which have been s0ld by the United States can in no sense be called
the property of the United States. They are no more the property of the United
States than lands patented. So far as the rights of the purchaser are considered,
they are protected under the patent certificate as fully as under the patent. Suppose
the officers of the government had sold a tract of land, received the purchase-money,
and issued a patent certificate, can it be contended that they could sell it again, and
convey a good title? They-could no more do this than they could sell land a second
time which had been previously patented. When sold, the government, until the
patent shall issue, holds the mere legal title for theland in trust for the purchaser;
and any second purchaser would take the land charged with the trust.

In Witherspoon v. Duncan (4 Wall., 210, 218, 220), the court held:

In no just sense can lands be said to be pnblic lands after they have béen entered
at the land office and a certificate of entry obtained. If public lands before the
entry, after it they are private property. If subject to sale, the government has no
power to revoke the entry and withhold the patent. A second sale, if the first was
anthorized by law, confers no right on the buyer, and is a void act.
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According to the well-known mode of proceeding at the land offices (established
for the mutual convenience of buyer and seller), if the party is entitled by law to
enter the land, the receiver gives him a certificate of entry reciting the facts, by
means of which, in due time, he receives a patent. The contract of purchase is com-
plete when the certificate of entry is executed and delivered, and thereafter the land
ceases to be a part of the public domain. The government agrees to malke proper
conveyance as soon as it can, and in the meantime holds the nalked legal fee in trust
for the purchaser, who has the equitable title.

It does not appear from the record why the patent was so long delayed; but the
claim was finally approved on the original proof, and the patent, when issued, related
back to the original entry.

In Stark ». Starrs (6 Wall., 402, 418), the court said:

The right to a patent once vested is treated by the government, when dealing with
the public lands, equivalent to a patent issued, When in fact, the patent does issue,
it relates back to the inception of the right of the patentee, so far as it may be nec-
essary, to eutb of intervening claimants.

See also Amador Medean Gold Mining Co. ». South Spring Hﬂl Gold
Mining Co. (13 Sawyer, 523; 36 Fed. Rep., 668).

Excepting the decision now under reconsideration, the departmental

decisions have with entire uniformity held that the right and title of a

" purchaser or entryman are not affected by discovery of mineral subse-
quent to the completion of his purchase or entry.

In Nicholas Abercrombie (6 L. D., 393), it was held (byllabus)

To econstitute the exemption contemplated by the preemption law under the head
of ‘known mines,” there should be upon the land, at the time of sale, ascertained
coal deposits of such extent and value as to make the land more valuable to be
worked for the coal, under the conditions then existing than for agricultural -
purposes.

A chaunge of condition oceurring after sale whereby new discoveries are made, or’
by means whereof it may becorne profitable to work the land for its coal, cannot

affect the title as it passed at the time of the sale.

In James K. Jacks et al. (7 L. D., 570), it was said:

The evidence fails to show that at the date of said homestead and cash entries
any coal had been discovered upon said land, and the subsequent discovery of coal,
on a small portion of the land, after the final entry, can not affect the right of the
purchaser, who had completed his entry.

In Harnish ». Wallace (13 L. D,, 108), it was held, in passing upon
a preemption entry: ’

In order to defeat the entry, on the ground of mireral character of the land, it
must be shown that mineral was known to exist at the time of the entry, and a dis-
covery of mineral made, as in this case, more than four years after the allowance of
the entry, will not warrant its cancellation.

In Arthur ». Earle (21 L.D., 92), it was said:

At any rate, the discovery, having been made after the purchase of. said land and
the issuance of final certificate to Earle, would not defeat the issuance of patent, -
even though said land should have heen. shown to be more valuable for coal than for
agricultural pulposes as the conditions existing at the date of final entry determine
whether the land should be excluded from homestead entry on account of its alleged
mineral character. :

21673—vVoL 27——2
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To the same effect see Nancy Ann Oaste (3L.D., 169); Rea et al. v.
Stephenson (15 L. D.,37); Jones ». Driver (156 L. D., 514); Chormicle
v, Hiller (26 1. D., 9). ’

It being entirely clear under these authorifies that the right and title
of a purchaser under the pre-emption law will not be affected by the
discovery of mineral subsequent to the date of his entry and final
certificate, it necessarily follows that evidence of such subsequent
discovery should not be received or considered.

IV. WAS THE LAND KNOWN TO BE MINERAL AT THE DATE OF WILL-
IAMS ENTRY AND PURCHASE?

~ In considering the case upon its merits the logical course is to take
up the evidence in the order in which it was submitted at the trial as
nearly as possible. The mining company’s evidence was submitted
first. ‘

Carl Spangler, president of the mining company, testifies that he first
saw the land in 1889, four years after Williams’ entry and purchase,
when he spent a week investigating the placer claims, So far as his
testimony relates to discoveries made after he became acquainted with
the land it can not be considered. He states that no active mining
operations have been carried on by the company for the reason that it
was thought best to await the settlement of disputes as to title; that
the surface of the land is nothing but rock, boulders and sand, unfit for
agricultural purposes; and that the company has expended $29,000 on
these placer claims in purchasing the property, and in securing title.
~ Wilson went to Aspen in the winter of 1884-5, and says that he does
not consider the land agricultural. He first examined the ground in
March, 1893, eight years after Williams’ entry. Even if the discoveries
claimed to have been made by him could be considered they would not
tend very strongly to establish the claimed mineral character of the
land, because he says of them: ¢“I do not know that it would pay, I did
not have time to examine it only very slightly on the surface, and to
say that I know it would pay in dollars and cents,—I could not say
that,—I can’t answer that.” ‘

Calvin has lived in Aspen since the summer of 1884, and testifies
that he does not consider the Williams claim agricultural land, because
there is too much rock, boulders and gravel on it.” He does not claim
to have prospected these claims or to have made any discovery thereon
before 1893, but saw parties at work, in 1885, below Castle Creek, a mile
or more from the land in controversy.

Welch examined the land with Wilson and Calvin in 1893 and says

. that he does not consider it good for agricultural purposes. :
A sack of dirt obtained by the witnesses Wilson, Calvin and Welch
in 1893, while prospecting on the Fowler ¢laim preparatory to testifying
at the hearing in this case, is claimed to have contained from twenty to
thirty colors of gold and received much attention in the former decision. -
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This claimed discovery made eight years after Williams’ entry threw no
light upon the known character of the ground in confroversy at the
time of that entry. This made its consideration a mistake. . There is .
some question whether the dirt came from above or below the mouth of
Castle Creek, but either place Wwas over a mlle from the land in contro-
Versy.

Harkins testifies that he has had considerable expenence in placer ,
mining; that ground to pay, by panning, wounld have to contain from
$5.00 to $10.00 per cubic yard; by sluicing, fifty or twenty-five cents,
according to the amount of water and dumping ground nsed; and, by
hydraulics, ten cents per yard, after being fixed for the work. He
knows nothing of the ground in contest; does not always consider
ground as placer, because one can obtain colors, and says that no one
can tell whether dirt will pay by looking at the gold in a pan, without
weighing the results of panning by the yard or foot.

Fowler, one of the original locators of these claims, says he is a pro-
fessional miner, having had many years’ experience; and in accounting
for the presence of placer gold upon this land says such gold will be
washed for thousands of miles. He first went to Aspen in 1881; pros-
pected along Roaring Fork river, and found gold, but not being in a
- -position’ to make location, said nothing about his find, and did not
Jocate until 1883. He selected the locations, because of the advantages
" offered for economical sluice or hydraulic mining. On cross-examina-
tion he testified that he worked on these claims on the flat ground,
towards the lower end of the TFowler c¢laim, which is not on the land in
controversy, digging prospecting holes, two to six feet deep; and in
1883,1884 and in 1885 attempted to sink to bedrock, in different places,
but failed to reach it because of water and sand—the deepest; of these
shafts being fifteen feet; that above three thousand dollars were
expended in these years; that he did not get any money out of the
ground, and did not expect to by that work, He says he found suffi-
cient indications of gold to justify the opinion that hydraulic mining
on a large scale on these claims would give profitable results.

Krauss, assayer and chemist, testifies by deposition to prospecting
~and examining these placer claims.in the fall of 1885, and gives the

Tesult of some tests then made, but all this was after Williams’ entry.

Zahl, a jeweler, visited Aspen in 1891 to have some assessment work
done upon these placer claims and says that he was then advised by
the. postmaster to stay away from the claims as Mrs. Helen Blrd had -
asked the postmaster to notify Zahl that she would shoot him if he did
not stay away. Mrs, Bird had no interest in the Williams enfry, and
no attempt was made to connect Williams with the hearsay threat.
Mrs. Bird did have a separate contest of her own with the mining com-
~ pany. Zahl also made tests of samples taken fxom the land by Spangler
long after the purchase by Williams.

Tippett did not examine or prospect the claims until the week pre-
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vious to testifying and Martm never saw or prospected them until after
Williams’ entry.

-The former decision places much reliance upon the reports of ‘two
deputy surveyors as sustaining the contention of the mining company.
The verified certificate or report of Deputy Mineral Surveyor Marks, as
to the expenditure in labor and improvements upon these placer claims,
quoted from in the former decision, is dated November 24, 1891, and
-purports to describe mining developments found by him upon the claims
shortly before that time; when the developments were placed there,
- whether before or after Williams’ entry, is not stated; nor is it shown
that any of them are upon the ground in controversy. Whatever may
be said of other objections made to this certificate, or report, it was not
admissible on the question whether the land in controversy was known
to be mineral in character at the date of Williams’ entry and purchase.

The report, or general deseription, accompanying the return of
Deputy Surveyor Snell’s survey in 1891, of certain lands in the valley
of the Roaring Fork, is one of the reports relied npon in the former
decision. An important part of that report is omitted from the, long
quotation therefrom in that decision and to show the relation of the
part omitted to that quoted both are here reproduced, that omitted
being inserted in italies, The report reads:

Tn the valleys is found a rieh deep alluvial Ioam susceptible of producing heavy
crops of all vegetables and cereals with irrigation. Practically all of the valley
. lands have been located and filed upon by people contemplating tilling the soil or

with a view to secure lands fabulously rich and valaable for mineral, both placer
and other deposits. . . . . Placer deposits were first discovered along the Roaring
Fork in township ten . . . . in 1882, since which fime mining interests have stead-
ily .advanced and numerous deposits of mineral both placer along the river, and
veins in the mountains to the southwest, have been discovered and developed, $ill
now these townships embrace a region of mining activity unparalleled in the State.
Among the many developments and enterprises here, the project to wash the entire
bed of the Roaring Fork River for a distance of several miles is espeeia-lly Worthy
of note.

- The river in its conrse through these placer glounds deseribed in my notes, flows
in a bed some eighty feet below the general level of the valley, and is within thirty
feet of bed-rock as is shown by the extensive improvements on the placers, which
however have been carried only to such an extent as to prove beyond a doubt the |
- value of the mineral deposits embraced thereby. That these lands are valuable for,
placer mining purposes, and rich in placer gold can not:for a moment be doubted when it
is considered that they lie immediately at the base of Aspen mouniain one of the richest and
largest mineral deposits in the world and which deposits are rapidly and easily decomposed,
. thereby precipitating the metal to be deposited along the beds of the streams, For ages this
work has been going on till now the lower strata of sand and gravel along the streams in
this region are rich in these metals. I made a personal test of theése strata in several
places along the river, and was thereby convinced of the real worth of the land for
the purpose claimed. I was advised that it was the intent of the company controll-
ing these claims to put in a complete system of dams, finmes and pipes for hydraulic
mining in the near future. The history and record of placer mining along Califor-
nia Gulch near Leadville, fo which this case is analogous, will smely Justliy such
an expenditure of money.

It is a well established fact, shown by the evidence, that the mineral
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-deposits of Aspen mountain, and those of Smuggler mountain which
is also adjacent to the land in controversy, are silver and lead and that
1o gold has ever been found there, and yet Mr. Snell expresses the
opinion that the mineral deposits of Aspen mountain have been decom-
posing and have been precipitated to the lands along the streams mak-
ing them “rich in placer gold.” When it is known that this supposed
precipitation of decomposed Aspen mountain ores was considered by
Mr. Snell as establishing his conclusion beyond doubt, confidence in
that conelusion is weakened. This report is alsoweakened by the fact,
as shown therein, that it was in part based upon information and advice
received from the company controlling these placer claims. Asidefrom
these inherent proofs .of the unsatisfactory character of the report as
evidence in an important controversy pendmg when the report was
made, it can not be considered for the reason that it is not based upon
the state of mining development, improvement and discovery existing
at or prior to the time of Williams’ entry and purchase in 1885, but
upon conditions existing six years later.

The former decision gives more attention and greater effect to the
reports of the surveyors than is warranted even when they are other-
wise admissible as evidence. Section 2395, Revised Statutes, 1egulatm g
the duty of surveyors in this respeet, prov1des

Lvery surveyor shall note in- his field book the true situation of all mines, salt
licks, salt springs and mill seats, which come to his knowledge, all water courses
over whiclr the line he rans may pass, and also the quality of the lands.

In Winscott v, Northern Pacific R. R. Co. (17 L. D.; 274, 276), in con-
sidering the effect of a surveyor’s report, Secretary Smith said:

These instructions to the surveyor relate only to his report of ‘mines’” He may
or may not report that the lands indicate that valuable minerals ave hid beneath
their surfuce. Such indications are not ‘mines.” A report to that effect, not being
required by the law, is optional with him. Being something leyond his 1equued
duty, no conclusion of law arises from it; it is merely a statement of the officer,
more orless valuable according to his opportuuities of observation, and ought not
preclude the assertion of any right or the proof of the facts of the case as. they
really exist.

It has been seen how limited are these opport}umtles of observation; the officer
merely passing overthe confines of the section, with his attention more directly
absorbed by the duties of his scientific profession, and the neccessity for absolute

~aceuracy in his courses and distances. Even were he a geologist or mineralist, his
opportunities of observation along the course of his lines would he the scantiest; and -
beyond those lines, or on either side of them, his duties do not carry, but prohibit,
him from going. So that, practically, the interior of the seciion or that portion
thereof not immediately along the line being run, is beyond the-ohservation or
knowledge of the surveyor, and his opinion in relation to the same can not be of
much value.

So that the report of the surveyor must necessarily constitute but a small ele-
ment of consideration, when the question is as to the true character of the land.

In Barden v. Northern Pacific R. R. Co. (154 TU. 8., 288, 320), the
court said:

Some weight is sought to be given by counsel of the plfuintiﬁ" to the allegation

that the lands in controversy are ineluded in the section which wassurveyed in 1868
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and a platthereof filed by the surveyor in thelocalland officein Septemberof that year,
from which it is asserted that the character of the land was ascertained and deter-
mined, and reported to be agriculfural and not mineral. But the conclusive answer
to such alleged determination and report is that the matters to which they relate
were not left to the surveyor-general, = Neither he nor any of his subordinates was
authorized to determine finally the character of any lands granted or make any
binding report thereon. Information of the character of all lands surveyed is
required of surveying officers, so far as knowledge respecting them is obtained in
the course of their duties, but they are not clothed with authority to especially
examine as to these matters outside of their other duties, or determine them, nor
does their report have any binding foree. It is simply an additien made to the
general information obtained from different sources on the subject.

The evidence on behalf of Williams was to the followingeffect:
Williams testifies that he went to Aspen first, in 1880, when there
~ were less than 100 people there, and no mining belng carlled on; that
he staked this land in the fall of 1880, and started a diteh; that he
stayed in Aspen that winter, and early in the spring got out logs to
build a cabin on the land; that his family came out from Pennsylvania,
reaching the land June 8, 1881; and in that year, he built & cabin, took
out two ditehes for irrigating, cultivated a small pateh of ground, and
fenced four or five acres. Thereafter he continued to reside upon the
.land for the next two or three years, improving and cultivating it dur-
ing the summer seasons, and moving into Aspen for the winter to send
his children to school, leaving his household goods on the ranch. At~
the time of final proof he had improved the land by building a better
dwelling house, stables, sheds and milk-house, and had forty or fifty
acres fenced, including a part of the land in controversy, and more
grubbed. He raised erops each year, which he disposed of, realizing
good returns therefrom, and partof the time condueted a dairy. After
final proof he made further improvements on the land, and increased the
‘portion in cultivation. He also gives, with some detail, the amount .
and value of the crops raised each year. He states that he saw some
work done on these placer claims in 1883 or 1884, This statement is
referred to in the former decision as tending to show that the land was
known to be mineral at the date of his entry; but that decision does not
mention other statements made by Williams in the same connection.
He says this work was done down on the Shirley ranch; that he under-
stood that the work had been abandoned, and that he was not aware
that the mineral eclaims conflicted with his entry until 1892 (the year
in which your office ordered the hearing)., The Shirley ranch is a mile
distant from the Williams land and ias included in the pre-emption
entry of Albert Shirley as agricultural land in 1884, and patented to
him as such in 1889.

‘Williams further states that he had been engaged in mining since
1879—about seven years of that time having been spent in prospecting
for placers and mining them; that he, with four other men, prospected
the Roaring Fork Valley in 1880, from Red Buttes up to Independence,
covering the ground in controversy and found nothing to justify taking
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it up as placer elaims, and none of them took up a-claim although it
-was all unoccupied ground then. He was cross-examined respecting
the J. C. Johnson, Mollie Gibson, Smuggler, Schiller, Oro, Branch,
Mint, Tenderfoot, Sunday, Alva Adams and Pride of Aspen mines,
‘some located near Aspen, others near Asheroft and others near Woody,
but since they are all shown by the evidence to be silver lode mines
the evidence relating to them is not of any assistance in determining
whether the land in controversy was known to be valuable for gold
placer mining at the date of Williams’ purchase. Much is said in the
former decision about these claims and especial reference_is made to
. the great value of some of them at the tiine of the hearing in 1893, but
the fact that they aresilver lode claims and carry no gold seems to have
been overlooked in that decision. Williams was also cross-examined
about the Legal Tender, Mount Hope, Gavin and other mining claims,
lode and placer,in the Independence district about eighteen miles above,
Aspen on the Roaring Fork, These are gold claims. The time of their
discovery is left uncertain and their situation is too remote from the
land in controversy to justify thelr consideration in determining its
character.

‘Williams also stated that the Cowenhoven tunnel begins on the land
in Lis entry, and runs-through it for a distance of about one thousand
feet; that he is interested in thée tunnel but that it was built to drain

" Smuggler mountain and carry out ore and dirt and is a common carrier.
Lux, one of the original locators of these placer claims, testifies
that he lived in Aspen fwelve years; that in May or June, 1883, after
" the locations were made, he went on the claims with Fowler, who
panned three or four pans, and found one color; that he refused to
pay any more assessments, and sold out in September, 1883, for twenty-
five dollars; that the land was not valuable for placer mining; that
Williams cultivated his land in 1381, 1882, 1883, 1884 and 1885; and
that it is good for agricultural purposes.
MeClure testifies that he has been engaged in mining forty yeals,
‘and in placer mining twenty-five years; that it would be difficult and
expensive to work this ground even if it contained gold; that he heard
of the placers when he first went to Aspen in 1882, and that he pros-
pected the ground in 1883, and found nothing that would puy. v
Atkinson testifies that he went to Aspen in 1830, and is a son of
John Atkinson who took up a ranch adjoining Williams; that the land
. is agricultural; that Williams began his improvements in 1881, and
continued his improvements and cultivavtiori until after final proof,
residing there doring the time. He further states that he first heard
talk of gold on these claims in 1883; and saw men working down on
the Shirley ranch, but first heard that the placer claims extended up
the river to the Williams land the year before the hearing. (The hear-
ing was in 1893.) He was engaged in placer mining and prospecting
from 1860 to 1877, and states that the land had no value for placer
mining purposes.
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Brunton testifies that he is general manager of the Cowenhoven tun-
nel; that it was not driven for mining purposes, but for drainage of sil-

" ver mines on Smuggler mountain and to afford ventilation and cheap
transportation of ores to the level of the railroad; that it was begun
July 29, 1889—the site being purchased from Williams in the early part
of that month

Herrick testifies that he has lived in Aspen since 18[9 has had ten
years’ experience in placer mining, that in 1879 he 1)10spected from .
Independence down to Aspen, and found no gold; that in 1883, when
he heard talk about placers there, he spent one day prospecting down
by Hallam lake adjacent to the land in controversy, but found no geld. -
 McFarland testifies by deposition, that he knew of the Fowler claim
in about 1882, but never heard of the Field or Lux until the hearing,
although he had lived on the ground since 1880; that the Willlams
land is good for agricultural purposes; that in 1880 or 1881 he started
to build a dam about where Cooper Avenue crosses Roaring Fork on
the Lux claim; that he dug to the bed of the river, and panned a great
deal of the dirt but never found any color; that he prospected the stream
thele, and twenty miles below in 188 With’ an old Qa-lifornian, and
never found any gold.

Wellman testifies that he went to Aspen in-1880, and pxobpected :
there aboub six weeks for gold, with no resualts; that two men were
doing some sluicing down by the Buttes, and he helped thém clean
up one Saturday; that they did not work any more, but afterwards
Towler commenced working there; that he (witness) was down there
every day, and panned the dirt, but after they got through the gravel
streak on top, about two feet, they never found a color.

The evidence concerning the marking of the placer claims upon the
ground and the doing of the annual assessment work by the grantors of
the mining compauny is conflicting, bat in view of the other matters
determined herein it will not be necessary to pass apou this couflict.

After his entry and purchase, at different times along up to the date
of the hearing, Williams sold and conveyed portions of his entry-
including portions of the ground now in controversy, and at the time
of the hearing much of the land sold and conveyed had been built
upon and improved by purchasers, the improvements aggregating
several hundred thousand dollars in value, and those upon the ground
now in controversy including many dwelling houses, an eléetric power
house and hospital grounds. There is some uncertainty as to the loca-
tion of the placer boundaries, but. the evidence seems to indicate that .
‘Williams’ residence is also on the ground in controyersy,

At the time of Williams’ entry in 1885 the land in controversy was

- of but small value, but by reason of the subsequent growth and exten-
sion of the town of Aspen and the subsequent development of silver
mining on Smuggler mountain and the subsequent construction of a
railroad up the Roaring Fork valley and across a portion of the land in
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controversy, it had, at the time of the institution of the mining com-
pany’s contest in 1891, become of great value entirely independent of
its claimed mineral chal acter.

In this statement most of the evidencé touehing upon pomts about
which there is no dispute, or upon which there is no serious dispute,
has not, been mentioned. These points may be stated as follows:

- That the mining prosecuted at Aspen is Jode-mining for silver and
lead; that the fact that land is good for agricultural purposes does not
preclude its containing placer deposits in paying gquantities, or wice
versa; that in placer mining the richest deposits are generally found at
or near bedrock; that no mineral vein or lode of any kind has been
found within the Williams entry; and that, even if all the evidence
snbmitted respecting the discovery of mineral from 1881 to the time of
the hearing in 1893, be considered, including the claimed discoveries
subsequent to Williams’ entry in 1885, not one dollar in gold has been
taken from the placer claims in question, and no gold at all, except in
the form of colors in prospecting.

~After careful examination and consideration of the evidence the con-
clusion is reached that the mining company has wholly failed to sustain
its allegation that the land in controversy was known to be valuable
for placer mining at or before Williams’ purchase, and that, on the
other hand, Williams has proven by a large preponderance of the evi-
dence that the prospecting and examination of the ground up to the
time of his entry showed that it did not contain placer deposits of
sufficient value to Jjustify the expenditure of labor or money in their
extraction.

Besides the direct evidence upon this point other facts tend to enforce
and sustain this conclusion, sueh as: (1) Four years intervened between
Fowler's elaimed discovery and Williamg’ entry, which afforded ample
opportunity for the development of the placer character of the land,
and yet during that tiine no active placer mining was prosecuted npon
these placer claims-and not a dollar in placer gold was taken there-
from; (2) Williams’ occupancy, cultivation and improvement of the
land were notice to the world of his pre-emption claim. Notice of his
intention to submit final proof and make entry at the local land office
was published for a period of thirty days in a newspaper published at
Aspen, and like notice was posted in the local office for the same period.
It is not claimed that the placer claimants did not know of Williams’

" pre-emption claim, nor that they were not aware of hisintended entry,
and yef they did not interpose any objection to his final proof or to his
entry, and more than six years elapsed before his purchase and final
certificate were questioned by the present contest; (3) The portion of
the placer claims upon which the best discoveries are claimed to have
been made was, as before stated, entered as agricultural land in 1884
and patented as such in 1889, both of which were after the location of
the placer claims; (4) Williams is shown to be a practical miper, and
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yet it is not claimed that he has ever attempted, either before or since
his entry, to carry on any placer mining there.

The loeal officers after listening to the testimony and having an
opportunity to see the witnesses on the stand, tound:

That the land in controversy was not on Febmzuy 11, 1885, or prior thereto, of any
value for placer purposes.

Your office, on appeal, sustained this finding and, in speaking of the
evidence produced by the mining company, said:

The issue to- be decided is whether or not, at the date of Williams’ cash entry
February 11, 1885, the ground in conflict with said placer claims was Jkmown to be
mineral in character, The burden of proving the affirmative is, of course, upon the
contestant. Se far from establishing such affirmative of this issue, contestant
seemingly did not attempt so to do, but, instead, nearly all the testimony submitted
by contestant is introduced for the purpose of provmrr the present value of said
placer claims,

These concurring findings of the local ofﬁ(,e and of your office should
not be reversed unless shown to be clearly wrong.

As to the allegation in the mining company’s protest, that the land
in Williams’ entry is not agricultural, there is little room for difference
of opinion. The witnesses for the company assert that they do not
consider the ground fit for cultivation, because it is broken, uneven,
aud made up of sand, gravel, and boulders. The witnesses for Wil-
liams assert that it is good for grazing; that the surface is not too
rough to be cultivated; and that the soil is capable of producing all
crops that will grow at that altitude. Several of them sustain their
assertions by stating that -it has been successfully cultivated, giving
with considerable detail the amount of land plowed, the kind of crops
-planted, and the yield therefrom each season from 1881 until after
Williams’ final proof in 1885. The agricultural character of the land
is established by a very large preponderance of the evidence.

The allegation in the protest that Williams’ entry was not made in
good faith for agricultural purposes, but in fraud for speculative pur-
poses is not sustained by any evidence produced at the hearing. The
theory of the mining company’s protest was that the land was mineral,
and not agricultural; that Williams was chargeable with a knowledge
of this condition and that it necessarily followed that his preemption
entry was made for speculative purposes. The premises of this argu-
ment. having failed, the econclusion based thereon cannot stand. It is
shown that Williams made a lake on part of the land covered by his
entry, which he rented for skating purposes in the winter, and that he
was at the time of the hearing making preparations to construct a race-
track.  The lake was made in 1890, five years-after entry, and the race-
track project had only been proposed in March,1893. There is nothing
in this to indicate bad faith in the original selection of the land. It is
also shown that Williams laid out a part of the land in town lots, and
sold several of them, but this was done after his final proof had been
approved, payment made to the government, entry allowed and final
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certificate issued. This he had a right to do and the charge of bad
faith receives no support therefrom.

The mining company’s protest asserts that these placer claims do not
“contain any mineral in veins or in rock in place and the said tracts.
are claimed by the said Aspen Consolidated Mining company as placer
ground.” The order for a hearing, however, directed the local officers
to cite certain lode claimants whose claims were believed to conflict

. with Williams’ entry to appear at the hearing, but noue appeared.
. There is some question under the decision of your office whether-all of
these lode claimants were notified of the hearing and what is here said
will not affect the decision of your office on thispoint. Witnesses were
examined at the hearing as to the presence of mineral in veins or in

" rock in place and the evidence is positive that no such mineral had
been discovered within the limits of Williamg’ entry.

Up to this point the examination has been confined to the evidence
submitted at the hearing. While the case was pending on appeal before
this Department copies of certain deeds and other instruments were
filed by the mining company, and affidavits relating thereto were then
filed by Williams, all of which were considered in the former decision.
Among the papers so filed were: a copy of a quit-claim deed from Wil-
liams to David R. C. Brown for the NW1 of the SEZ of said section 7,
with a recited consideration of $110,000, dated February 19, 1892, and

~ recorded June 17, 1893, a copy of a deed from Brown to J oel F. Vaile
for an undivided one-fourth interest in the same land, with a recited
consideration of $1.00, dated February 23, 1892, and recorded June 17,
1893; a'copy of the articles of incorporation of the Free Silver Mining
Company, acknowledged by Brown and two others, February 23, 1862;
a copy of a deed from Brown and Vaile conveying said tract to The
Trree Silver Mining Company, with a recited consideration of ‘‘one dol-
lar and other valuable considerations,” dated July 1,1893, and acknowl-
edged December 30, 1893; a copy of a mortgage dated July 1, 1893,
acknowledged October 25, 1893, and recorded December 30,1893, given
upon a portion of said land and certain personal and mixed property
by the Free Silver Mining Company to Edward O. Wolcott, as trustee,
to secure bonds in the sum of $100,000 “for the purchase of said
machinery and for the prosecution of development work on the prop-
erty of the company;” a copy of a deed from the Free Silver Mining

- Company to the Smuggler Mining Company for a part of said tract,

- with & recited consideration of $25,000 and the further sum of $50,000
to be paid out of the net smelter returns from any ore extracted from
said land; a copy of a .contract dated March 30,1893, and recorded
April 2, 1895, between the Free Silver Mining Company, The Smuggler
Mountain Mining Company and the Della S. Consolidated Mining Com-
pany, adjusting, among other things, a controversy between said com-
panies respecting the ¢wuership of ores which ¢“may be contained?” in
said tract; also a copy of a quit-claim deed from Williams to the Cow-
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enhoven Mining, Transportation and Drainage Tunnel Company con-
veying a part of the NE.1 of the SW.Z of said section 7, containing
twelve acres, dated, acknowled ged and recmded October 9, 1695 This
last deed contains the following provision:

It is expressly understood and agreed that the interest coﬁ_veyed by this deed is
the right to the perpetual use of the surface of said territory only, and all other
rights and interests in said territory are expressly reserved to the grantor his heirs
and assigns. .

These various transaction indicate a belief of the parties thereto that
mineral in veins or lodes may be found in the land therein desecribed
by future development, but they do not establish its existence much
less a knowledge of its existence at the date of Williams’ entry seven
to ten years before their various dates. Again, Williams is not bound
by statements, recitals or reservations made in deeds or other instru- -
ments executed by his immediate or remote grantees. An absolutely
unanswerable objection, however, to the consideration of these deeds
and instruments in the present contest lies in the fact that they relate
exclusively to land swhich lies altogether outside of these placer claims
and which is not involved in the present controversy. '

The various transactions were, however, treated in the former deci-
sion as discrediting some of the testimony for Williams, It is doubtful
whether they have that effect, but, if so, it is upon matters immaterial
to the issue. Further consideration will be given to some matters
arising out of these transactions.

The former decision intimates that Williams made a wrong statement
when he said at the hearing that he was then interested in the Cowen-
hoven tannel, and in this connection calls attention to the fact that he
had previously conveyed away the tract on which the tunnel is situate.

+ His interest in the tunnel was that of a stockholder and his conveyance
of the land did not operate as a transfer of his stock., It was also said
his statements respecting the non-mineral character of the land can
not have much weight in view of the fact that at the time of the hear-
ing “there was in existence but kept from the public records the afore-
sald deed of February 19, 1892, conveying forty acres of the land.at
an enormous price to be used for mining purposes.” That land is not in
controversy and there is nothing in the deed showing or even tending
to show that the land was conveyed for mining purposes, nor is there
any evidence showing that Williams was connected with the subsequent
transactions regarding this land or even knew of them. To meet the
contentions based upon these papers there were filed the affidavit of
Williams that Lie never had any interest of any kind or nature in either
The Free Silver Mining Company or The -Smuggler Mountain Mining
Company, the affidavits of Williams and Brown stating that the true
consideration in the deed between them was $25,000, instead of $110,000
named therein, and the affidavits of Brown and Brunton setting forth
that The Free Silver Mining Company’s shaft was sunk for the purpose
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of furnishing hoisting and drainage facilities for mines in the vieinity
and with the expectation of connecting the foot of the shaft with the
properties of The Della 8. Consolidated Mining Company and The
Smuggler Mountain Mining Company; that pumping arrangements -
have already been made with said companies; that it is the intention
to use the land adjacent to the shaft for dumping grounds; that the
shaft has been sunk to a depth of eight hundred and seventy feet, and
- that no ore had been mined or shipped therefrom.

It is stated in the former decision that Brunton in his last affidavit |
by saying that * he is one of the original projectors and owners?” of
the Cowenhoven tunnel contradicts himself, because in his testimony
at the hearing “he denied being interested therein except as General
" Manager.” This tunnel was constructed several years after Williams’
entry and has no connection with the land in controversy, so the state-
ments were both immaterial. Thefact of a contradiction, if there were
one, would not discredit his whole testimony. As a miatter of fact,
there is not necessarily a contradiction in the statements. In his tes-
timony at the hearing he said in answer to questions 136, 360 and 361:

I am general manager of the Cowenhoven tunnel.

I am not a stockholder in the Cowenhoven tunnel.
* % -

I am paid a salary as manager of the Cowenhoven tunnel. T also receive a cer-
tain percentage of the money paid to the Cowenhoven tunnel by the different
mining companies for drainage of their mines.

His statement in the affidavits is as follows:

That the affiant is one of the original projectors and owners of the Cowenhoven
Tunnel, which was located in 1889 on said sountheasterly 40 acres on said Williams
ranch, and has been connected with the management of the same ever since,

Instead of ¢ hsclalmmg any interest except as general manager his
answers indicate that he had an interest beyond his salary as manager.
- Even taking the other view of this testimony it does not follow because
he was one of the original projectors and owners of an enterprise started
in 1889, that he was necessarily an owner in 1893.

If all these papers were properly in the case, they would not have
the-effect of changing the conclusion npon the evidence submitted at
the hearing. However, they are not properly in the case and as is
usual with evidence irregularly put into a record on appeal, their
tendency has been to obscure the real pomt inissue and to mislead the
examiner.

It has been suggested that the mining company paid the government .
for the land in controversy in 1896 and that it is therefore entitled to a
patent, It is true that payment to the government for land confers
rights which should not be lightly set aside, but this applies equally to
Williams who paid the government for this same land in 1885, So far,

therefore, as the matter of payment goes Williams acquired the prior
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right because his purchase’ preceded that of the mmmg company by
eleven years.
It appearing that mistakes of a serious nature, as herein shown, were -
“made in the former examination and decision of this case and that the
- former decision is not justified by the evidence and does manifest
injustice to Williams and to those ¢laiming portions of the land in eon-
troversy under conveyances from him, it is now withdrawnand sef aside,
the protest of the mining company is dismissed, and the case is returned
to your office with instractions to cancel the placer mineral entry of the
land in conflict and to take such further action as may be proper, in
accordance with the views herein expressed and in accordance with the
decision of your office which is hereby affirmed.

Avpproved,

WiLLIS VAN DEVANTER,
Assistant Attorney- General.

CONTESTANT—-PREFERENCE RIGHT-ESTOPPEL.
PryYOR ET AL. »., CoUcCH.

The departmental rule that the question of preference 110ht will be deferred until
an application is made for its exercise, is not applicable where the record clearly
discloses that the contestant is disqualified as an entryman, and that the dis-
ability can not be removed during the period accorded for the exercise of said
right, or where the contestant is estopped from euterlng the land as against the
adverse claim of another party.

A contestant who at the time of initiating contest applies to enter part of the land
covered by the entry under attack, omitting from his application certain tracts
included within the existing settlement claim of a third party, and thereafter
makes no protest against the occupancy and improvement of said tracts by
such settler, is estopped, on the successful termination of his contest, from
asserting, as against the settler, his preference right to enter said tracts.

Secretary Bliss to the Commissioner of the- General Land Office, June 4,
(W.V.D) _ _ 1898. (W. A, E.)

Joseph England, by his attorney, has filed a motion for review of
departmental decision of December 11, 1897, in the case of David C.
Pryor et al. against John M. Couch (25 L. D., 488), involving lots 1, 2,
3, 7, 8, and 9, fractional parts of the NE. 1 of Sec. 9, T.11 N,, R. 3 W
Oklahoma, Oklahoma land district.

A brief statement of the proceedings heretofore had in this case is
necessary to a clear understanding of the questions presented by the
motion. ;

April 25, 1889, John M. Couch made homestead entry for the above-
described land.

May 23, 1889, David C. Pryor filed affidavit of contest, alleging that
said entlyman was disqualified by reason of having entered the pro-
hibited territory during the prohibited period. He asked that the
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entry be canceled as to lots 8 and 9, and that he he permitted to make
entry therefor, With his contest afﬁdmnt he filed a formal. apphcatwn
" to make homestead entry for said lots 8 and 9.

June 18, 1889, Jerome Monk filed affidavit of contest, alleging. the
disqualiﬁcation of the entry, and also claiming settlement prior to the
settlement or entry of the defendant.

July 18, 1889, James A. Robinson filed affidavit of contest, alleging
that the entryman was disqualified, and that he (Robinson) was a prior
settler as to said lots 8 and 9.

July 25, 1889, James Thompson filed affidavit of contest, alleomg
prior Settlement and the disqualification of -the entryman.

July 27,1889, Hugh L. Ewing filed affidavit of contest, alleging that
the entryman was disqualified. This contest affidavit was corroborated
by David C. Pryor, the first contestant herein. July 25, 1893, Ewing
filed an amended affidavit attacking the claims of all the other con-
testants, but conceding Pryor to be the first contestant against lots 8
and 9.

August 6, 1889, Joseph England filed affidavit of contest, alleging
the disqualification of the entryman, and also that he (England) had
settled upon said land prior to any legal settlement thereon by the
defendant. . July 18, 1891, he filed a disclaimer as to lots 8 and 9.

These several contests were consolidated, and a hearing was had at
at which all parties were allowed to submit testimony. Robinson was
not represented at the hearing, and it having been shown that he was
deceased and had left no known heirs, his contest was dismissed. :

February 20, 1895, the local officers rendered’ their decision recom-
mending that Couech’s entry be canceled, and that Pryor be awarded
the preference right of entry. TFrom this action Couch, Monk, Ewing,
and England appealed. No appeal was filed on behalf of Thompson
within the time allowed for filing appeal.

January 28, 1896, your office held Couclh’s entry for cancellation and
awarded the preference right of entry to England as to lots 1,2, 3, and
7, and to Pryor as to lots 8 and 9.

Appeal to the Department was filed by (Jouch P1§or and Ewing.
No appeal was filed by Monk.

May 12, 1896, Mrs. Mary B, Smssel as one of the heirs of James
Thompson,v deceased filed an appeql to your office from the decision of
the register and receiver rendered February 20, 1895, She alleges in
an affidavit attached to said appeal that contestant Thowmpson died
January 17, 1895; that she is a danghter and one of the heirs of said
Thompson; that she has had the land in controversy cultivated since
the death of her father; and that her failure to appeal sooner from the
decision of the register and receiver was due to the fact that she was
- never notified of that decision nor served with a copy of it.

No action was taken on this appeal by your office, but it was trans-
mitted to the Department with the other papers in the case.
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December 11, 1897, the Department affirmed your office decision, so
far as it held Coucl’s entry for eancellation, but declined to consider,
at the present time, any questions as to the preference right of entry.

Of the numerous specifications of error alleged in England’s motion
for review only the first, second, and sixth need be conszdered They
are as follows:

I. The Honorable Secretary erred insaid opinion and judgment in omitting to pass
upon the rights of said England and award him said lots 1, 2, 3, and 7, for the rea-
son: (a) Said Pryor never askel thatsaid entry of said Couch be canceled as to said
lots last named (1, 2, 3 and 7), upon which said England was residing at the time
said contest of Pryor was instituted. : ]

II. The Honorable Secretary erred in said opinion in holding that said Pryor ever
had a contest pending against said entry to have the same canceled as fo said
lots 1, 2, 3, and 7. The prayer of his affidavit of contest filed May 23, 1889, is as
follows: ¢ Tuerefore asks to prove said allegations and that said homestead entry
No. 94 may be declared canceled as to lots Nos. 8 and 9 and forfeited to the United
States.” Clearly showing thatat the time said Pryor instituted said contest against
said entry for the cancellation of the same as to lots 8 and 9, he had n¢ purpose of
baving the same canceled as to lots 1, 2, 8, and 7, knowing that said England was
residing” thereon and believing that said residence protected the rights of said
England in the premises.

V1. The Honorable Secretary erred in said opinion in not holding that inasmuch
as said Couch’s entry was void, and inasmuch as said England settled on said land
in good faith May 19, 1889, and has ever since made the land his home, and inasmuch
as said Pryor's contest was not instituted until May 23, 1889, after England’s settle-
ment, and inasmuch as said Pryor’s contest was not lodged against or leveled at the
entry of Couch as an entirety, but only as against said lots 8 and 9, that the settle-
ment right is superior to the claim of said Pryor, hence the judgment of the Honor-
able Commissioner was right and should be affirmed.

It is a well estabhshed rule of the Department that quehtlons as to
the preference 11ght of a- contestant should not be decided’ prior to
. application to exercise such right. The reason for this rule is, that

the contestant’s right to enter is to be determined by his qualifications
at the time he files his application, and his condition may change
between the date of the decision of the Department and the time he
applies to enter., Thus an alien may contest an entry, but he can not
exercise a successful contestant’s preference right of entry. He may,
however, subsequent to the decision of the Department, file his decla-
ration of intention to become a citizen of the United States and thus
qualify himself to make entry. Bjorndahl v. Morben, 17 L. D., 530..
On the other hand, a woman contestant, qualified to enter at the date
of the decision of the Department, may, subsequent to that decision
and prior to the time she applies to enter, marry and thus disqualify
herself. ‘

Where, however, it is charged, or the record clearly discloses, that
the disability under which the contestant labors is such that there is
no possibility of its being removed between the date of the decision
of the Department and the expiration of the time allowed a successful
contestant to exercise his preference right, as, for example, where it is
shown that he is a * sooner,” or that he is estopped from entering the
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land or a portion thereof as against a certain party, the reason for the
rule no longer exists, and it would be a useless waste of time and
probably of money to postpone the consideration of the question as to
his preference right until such time as he applies to enter. This prin:
ciple does not seem to have been affirmatively stated in any of the
departmental decisions, but it was evidently applied in the cases of
Dayton ». Hause et al., 7 L. D., 542; Jeffers ». Miller, 15 L. D., 71;
Norstram v, Head, 24 L. D., 413; Parcher v. Gillen, 26 1.. D., 34.

In the present case, the several contests were consolidated, the prin-
cipal reason for this action being that some of the contestants had
alleged prior settlement in addition to the charge that the entryman.
was disqualified. The contestants filed cross-complaints against each
other, and the hearing was directed not only to the charges contained
in the several contests against Coueh’s entry, but also to the question
as to the rights of the respective contestants. Those rights were thus
put directly in issue and were considered by both the local office and
your office. The local officers recommended the dismissal of Monk’s
contest, and your office affirmed their action, for the express reason that
it was shown by the record  that Monk was disqualified by reason of
having entered the prohibited territory during the prohibited period.
Pryor’s appeal from your office decision was solely on the ground that
your office erred in awarding to England the preference right of entry
to any portion of the land involved.

The rights of the several contestants thus having been put in issue,
and all the facts upon which a decision as to those rights can be based
being now in the record, it would be useless to further postpone their
consideration.

There were six contestants in this case——Pryor, Monk, Robinson,
Thompson, Ewing, and England.

Robinson died before the hearing, leaving no known helrs, and his
contest was dismissed.

Monk failed to appeal from your oﬂme decision, and said decision has
become final as to him.

The record shows that notice of the register and receiver’s decision
of February 20, 1895, was served upon all the known heirs of James
Thompson, deceased (including Mrs, Mary Scissel), March 21, 1895, so
that the long delay in filing appeal from said decision is not satisfac-
torily explained, and this contest need not be further considered.

Ewing’s contest affidavit contained the single charge that the entry-
man was disqualified. It was filed subsequent to Pryor’s, whieh con:

- tained the same charge, and falls to the gxound on the success of Pryor’s '
contest.

England alleged prior settlement and the disqualification of the
entryman, This affidavit was filed subsequent to Pryor’s, and the
statement just made in regard to Ewing’s contest applies with equal
force to England’s contest, so far as the charge that the entryman was

21673—voL 27——3 »
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disqualified is concerned. He admits that he did not settle on the land
involved until May 19, 1889, nearly a month after Couch’s entry was
made, and therefore his allegatlon of .prior settlement fails,

The sole remaining question then is, whether Pryor is entitled to a
preference right of entry to the entire tract covered by Couch’s entry,
or whether he is estopped as against England from entering more than
lots 8 and 9.

Pryor’s contest was under the act of May 14, 1880, and the charge
alleged was one that went to the validity of the entne ently. He wasnot
required to file an application to entér at the time he filed his affidavit
of contest or to make any statement at that time asto the land he wished
to enter, and if there were no adverse claims to be considered, he would
not now be held bound by his premature declarations. At the time,
though, that Pryor filed his affidavit of contest England was living
upon and claiming lots 1, 2, 3,and 7. Pryor apparently respected this
claim, for in his affidavit he only asked that Couch’s entry be canceled
as to lots 8 and 9, and his application to enter, filed at the same time,
covered only lots 8 and 9. He stood by and saw England improving
lots 1, 2, 3, and 7, without a word of protest. Englaud, relying on the
statements made by Piyor under oath as to the land he wished to enter,

“has spent time and money in improving the lots upon which he hves
and prosecuting a contest against Couch’s entry.

In the case of Enos ». Fagan (13 L. D., 283), Enos filed simultaneous
affidavits of contest against a homestead entry and a timber culture
entry, and prosecuted both contests to a successful termination. At
the time he instituted these contests he filed timber culture application
for the land covered by the timber culture entry he was contesting.
He had previously exhausted his rights under the homestead and pre-
emption laws. TFagan,learning that Emnos had filed application for the -
timber culture tract, settled upon and began improving the homestead
tract. Enos knew of this settlement, but stood by and made no protest.
‘When the two entries were canceled Fagan filed pre-emption declara-
tory statement, for the tract upon which he was living, and Enos changed
his timber culture application over to the same tract. It was held by
the Department that Enos was setopped as against Fagan from making
timber culture entry of the land upon which Fagan was residing. It
was said in that decision: _

" He stood by and saw Fagan erect upon the land a fairly good house with board
roof, board floor, two windows, two doors, estimated to be worth $75. He (Fagan)
moved his family into it, and established his residence there while Enos was holding

- to his claim on the southwest guarter and trying to sell it. There is no evidence
" that he ever intimated to Fagan, in any way, that he (Enos) had any right to the
southeast quarter or ever intended to assert any claim thereto. IFagan had arightto
rely upon the record, which showed that Enos had elected to take the southwest
quarter, and also upon the words and acts of Enos, which showed that he retained
his claim upon it, and Enos having thus stood by, seeing Fagan making lasting

improvements upon the tract in controversy, is estopped to assert a claim to the
land which will take them from him. -
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See also the case of Pendleton ». Grannis, 14 L. D., 381,

The plmelple applied in the case from which we lnve quoted is appli-
cable here. . It must therefore be held that Pryor is estopped as against
England from entering lots 1, 2, 3, and 7, and that- England has the
better right to those lots. Plyor preference right is absolute as to
lots 8 and 9 and good as to the remaining lots against every one but
England.

-Departmental decision of December 11,1897, is modified accordingly.

SCHOOL LANDS_INDEMNITYRESERVATION.
STATE OF WYOMING.

The act of February 28, 1891, amending section 2275 R. &, repealed so much of the
proviso to section 2, act of July 10, 1890, as declares that the State of Wyoming
shall not be entitled to select school indemnity in lien of sections sixteen and
thirty-six in the Yellowstone National Park; and under said section 2275 R. 8.,
as thus amended, the State is entitled to such mdemnlty in so far as said Palk
lies within its bouudames

Secretary Bliss to the Commissioner of the General Land Office, June 4,
(F. L. C.) 1898. (W, M. W)

On October 30, 1897, the governor of the State of Wyoming addressed
a communication to the Department, asking that information might be
forwarded to Lim as to the number of acres of land which the State is
entitled to select in lieu of school landsincluded in all Indian, m111ta1y,
or-other reservations within the State.

In response to this request, the Department, on November 3, 1897,
furnished him with a copy of a report from your office, dated November
23, 1897, upon the matters contained in his letter, which it was thought
fully covered the matters on which information was desired by the gov-
ernor, and he was also advised of the practice of the Department in
relation to school mdemmty selections.

January .3, 1898, the governor acknowledged the receipt of said
departmental letter, and stated that he had also received from your
office ¢a list of lands furnishing bases for the selection of indemnity
land in lieu of sections 16 and 36, which fell within the limits-of the
Shoshone Indian reservation and the Yellowstone National Park tim-
ber reserve.” As: this list included only such school lands as are
embraced in the two reservations named, the governor urges that the
State is also entitled to select indemnity lands in lieu of sections sixteen and thirty-
six embraced within that portion of the Yellowstone National Park which lies
within the State of Wyoming. : )

The matter was referred to your office for report, and January 17,
1898, you transmitted a report thereon, in which you express the
opinion that the State of Wyoming is not under the law entitled to
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select indemnity school lands for.sections 16 and 36, emblaeed in the
Yellowstone National Park, in said State.

Your opinion seems to be based upon the theory that a provision con-
tained in section 2 of the act of July 10, 1890 (26 Stat., 222), admitting
- Wyoming into the Union, preeludes the selection by that State of
indemnity school lands in plaoe of sections 16 and 36.in the Yellowstone
Park.

The governor of Wyoming contends that the provision cited was
repealed and superseded by the act of February 28, 1891 (26 Stat.,
796), amending sections 2275 and 2276 of the Revised Statutes, and he
insists that under the latter act the State is ent1tled to such indemnity
school lands.

It will lead to a correct understanding and proper determination of
the questions presented if these acts and others bearing on the subject
matter involved are referred to at some length. ‘

The Territory of Wyoming was organized by the act of July 25,1868
(15 Stat., 178). By section 14 of said act it was provided:

That sections numbered sixteen and thirty-six in each township in said Territory
shall be, and the same are hereby, reserved for the purposeof being applied to publie
schools in the State or States hereafter fo he erected out of the same.

This provision was afterwards carried into the Revised Statutes of
the United States as section 1946, '

The Yellowstone National Park was established by the act of March
1, 1872 (17 Stat., 32,33). By the first section of the act the boundaries
of tlie park were defined and the lands therein were
reserved and withdrawn from settlemeh’c occupancy or sale under the laws of the
United States, and dedicated and set apart as a public park or pleasuring ground
for the benefit and enjoyment of the people. '

The act of July 10, 1890 (26 Stat., 222) admitted Wyoming as a St-ate,
with the same boundaries which the Territory had under the organic
act. The greater por’aou of the Yellowstone National Park is within
these boundaries.

It appears from an examma’olon of the Congressional Record that the
act of July 10, supra, was first introduced in the House of Representa-
tives, and when it passed that body contained nothing respecting the
Yellowstone Park. The only reference to school lands, during an
extended debate on other matters in the House, is found in the remarks
of Mr. Oates, during which he said:

The fourth section of the bill grants sections sixteen and thirty-six in every town-
ship of the State for public schools, which is the usual grantin the new States and
is entirely free from objection. See Congressional Record, No. 286, 51st Congress,
1st Session, part 3, page 2664, ) v

‘When the bill was before the Senate for consideration, the proviso to
section 2 was proposed and adopted. Mr. Platt said:

Mr.iPresident, there is but one amendment which the Committee on Territories
desire:to propose, and that is in relation to the Yellowstone National Park, reserving -
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the jurisdiction and right of control of Congress over the Park. I hardly think it
is necessary, but, in order to avoid any possible question about if, in behalf of the
Committee, I offer this proviso. See Congressional Record, No. 290, 51st Cong., Ist
Sess., part 7, page 6473.

The proviso was adopted by the Senate, and afterwards concurred in
by the House, without debate in either of said bodies. . Said proviso
contained, among other things, the words that

said State shall not be entitled to select indemnity school lands for the sixteenth
and thirty-sixth sections that may be in said park reservation as the same is now
defined or may be hereafter defined. '

Section 4 of said act granted to the State sections sixteen and -

_ thirty-six :

“in every township of said proposed State, and where such sections, or any parts
thereof, have been sold or otherwise disposed of by or under the authority of any
act of Congress, other lands equivalent thereto . . . . are hereby granted to said
State for the support of common schools.

By the act of Februry 28, 1891 (25 Stat., 196) SthIOIl 2275 of the
ReVISed Statutes was amended so as to read:

“Where setflements with a view to preemption or homestead have been, or shall
hereafter be made, before the survey of the lands in the field, which are found to
have been made on sections sixteen and thirty-six, those sections shall be subject to
the claims of such settlers; and if such sections, or either of them, have been or
shall be granted, reserved, or pledged for the use of schools or colleges in the State
or Territory in which they lie, other lands of equal acreage are hereby appropriated
and granted, and may be selected by said State or Territory, in lieu of such as may
be thus taken by preé-emption or homestead settlers. Any other lands of equal acre-
age ave also hereby appropriated and granted, -and may be selected by said State or Territory
where sections sixteen or thirty-six are mineral land, or are included within any Indian,
military, or other reservation, or are otherwise disposed of by the United States: Provided,
‘Where any State is entitled to said sections sixteen and thirty-six, or where said
sections are reserved to any Territory, notwithstanding the same may be mineral
land or embraced within a military, Indian, or other reservation, the selection of
such lands in lieu thereof by said State or Territory, shall be a waiver of its right
to said sections. And other lauds of equal acreage are also hereby appropriated
and granted, and may e selected by said State or Territory to compensate deficien-
cies for school purposes, where sections sixteen or thirty-six are fractional in-quan-
" tity, or where one or both are wanting by reason of the township being fractional,
or from any natural cause whatever. And it shall be the duty of the Secretary of
the Interior, without awaiting the extension of the publie surveys, to ascertain and
determine by protraction or otherwise, the number of townships that will be included
within sueh Indian, military, or other reservations, and thereupon the State or Ter-
titory shall be entitled to select indemnity lands to the extent of two seetions for
each of said townships, in lien of sections sixteen and thirty-six therein; but such -
selections may not be made within the boundaries of said reservations: Provided,
however, That nothing herein contained shall prevent any State or Territory from
awaiting the extinguishment of such military, Indian, or other reservation and the
restoration of the lands therein embraced to the public domain and then taking the
sections sixbeen and thirty-six in place therein; but nething in this proviso Shall
be construed as conferring any right not now existing.

The prohibition in the proviso to section 2 of the act of July 10 1890,
relates to the selection of indemnity for school lands in the Yellow-
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stone Park. But for this proviso the State would be entitled to sec-
tions sixteen and -thirty-six in the park, or indemnity therefor, as
provided in section 4 of the act. In principle there is no reason why
the State should not have indemnity for these school sections if indem-
nity is generally allowed for sucl sections where reserved, retained or
otherwise disposed of by the United States.

The real question here involved is, whether the act of Febr uary 28,
1891, amending section 2275 of the Revised Statutes, repealed that
part of the proviso to section 2 of the act of July 10, 1890, supra, which
declares that the State shall not be entitled fo se]ect indemnity school

lands for sections sixteen and thirty-six in the Yellowstone Park.

The Department has heretofore, in several instances, carefully con-
sidered the efféct of the act of February 28, 1891, supra, upon special
acts relating to school grants and the selection of school indemnity
lands., In the instructions issued under said act, on April 22, 1891 (12
L. D., 400), it was held that the act of Iebruary "8 , 1891, superseded the
provisions of the prior act of 1889 relating to the school grauts to the
States of North Dakota, South Dakota, Montana and Washington, and
that the school grants to those States bhould be administered under the
later general law.

In the case of the State of (Jahforma 23 L. D., 423, it was held that

" the act of February 23,1891, is apphcable to all the pu_bhc land States,
and operates as a repeal of all special laws theretofore enacted, so far
as they conflict therewith. In that case a full history of said act is
given, including extracts from the reports of officers of the land depart-
ment, the committees of Congress, and debates upon the bill while it
was pending, as well as the authorities in- support of the conclusion.
See also State of Nebraska v». Town of Butte, 21 L. D., 220; State of
‘Washington ». Kuhn, 24 L. D., 12; Todd ». State of Washington, 24
L. D., 106.

In the case of Johnston ». Morris, 72 Fed. Rep., 890, the cirenit court
of appeals for the 9th circuit held that this act was intended to provide
a uniform rule for the selection of indemnity school lands, and is appli-
cable to all States and Territories baving grants of school lands.

In view of these authorities, it is clear that section 2275 of the
Revised Statutes, as amended by the act of TFebruary 28, 1891, is
applicable to the State of Wyoming, that its provisions should govern
in the matter of selecting indemnity school land in said State, and that
said section repeals-and supersedes the provisions of the act of July
10, 1890, supra, in so far as they are in conflict.

The next question is: Does this section, as amended, authorize the
‘State of Wyoming to select indemnity in lien of sections sixteen and
“thirty-six in the Yellowstone National Park?

In construing a statute, aid may be derived from giving attention to
the state of things as it appeared to the legislature when the statute
was enacted, - At the time. this section was enacted, large bodies of
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government lands in the public land States, ountside of Indian and mili-
tary reservations, had been reserved for public. purposes; it was like-
wise well known that large bodies of such lands had been disposed. of
by the United States; Congress had established the Yellowstone
National Park, and all the lands therein were “reserved,” “dedicated,”
and ‘“set apart as a public park;” school grants of sections sixteen and
thirty-six in every township had been made to said States and Territo-
ries, which Congress intended at all times should be effectually carried
out to their fullest extent, either by securing to said States and Terri-
tories sections sixteen and thirty-six in place, or other lands equivalent
thereto, where the condition was such that the sections in place would
not inure to such States or Territories.

. There is nothing in the langunage of the section that in any degree
tends to Show that in enacting it Congress intended to withhold from
any State or Territory any of the benefit of its school grant, and it is
clear that if such intention had existed, it would have been explessed
in clear and unmistakable language.

A cardinal and universal rule of construing statutes is, that.if a
statute is plain and ambiguous, and eclearly expresses the sense of its
framers, the statute itself furnishes the best means of its own exposi-
tions; and if the sense in which words were intended to be used can
clearly be ascertained from its parts and provisions, the mtentlon thus
indicated should prevail.

The application of this elemental rule to the section in questlon is all

that is required in order to arrive at a satistfactory answer to the ques-
tion here presented. Its language is,
other lands of equal acreage are hereby appropriated and granted, and may be
selected by said State or Territory . . . . where sections sixteen or thirty-six .
are included within any Indian, mlllt'll‘y or other reservation, or are otherwise dcsposed
of by the United States. .
The words ‘‘or other reservation” here used, when conmdewd in the
light of existing conditions, include and wmanifestly were intended to
include every reservation (other than Indian or military) or withdrawals
of lands for a public purpose, without respect to whether they should
Dbe temporary or permanent in character, and irrespective of the pur-
pose for which such reservation or.- withdrawal was made.: In other
words, after specifically providing for Indiau and military reservations,
these words provide generally for «ll other reservations made by the
United States for public purposes. The words “or are otherwise dis-
posed. of by the United States,” following the words ‘other reserva-
tions,” demonstrate that the latter were not employed in a restricted
sense, but rather in their extended and broadened sense.

-The lands in the Yellowstone National Park were “reserved and
withdrawn from settlement, occupancy, or sale under the Iaws of the
United States, and dedicated and set apart as a public park,” by the
express terms of the act creating it. If the landsin the park were con-
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sidered simply as “reserved,” then they would be within the words of
the section under consideration; and the same is equally true if they .
were considered as having been disposed of by the United States.

Therefore, in determining the question as to whether the State of
Wyoming is entitled to select indemnity for sections sixteen and thirty-
six in the park, it is not necessary to pass upon the character of the
reservation if the land is merely reserved, nor the character of the dis-
position if the act ecreating the park disposed of the land, for in either
case, or in both cases, the State clearly has the right to select such
indemnity, in so far. as bald park lies within its boundaries.

You are requested to trausmit a copy of this communication to°the
governor of Wyoming, and the views herein explessed will be carried
out by your office in the appropriate manner.

MINING CLAIM—ADVERSE PROCEEDINGS—PROTEST.

MITCHELL %. BROVO.

A charge that the discovery shaft of a mining claim was sunk on ground embraced
within a prior valid subsisting location will not be heard, where in judicial pro-
~ ceedings the land ineluding- the discovery shaft has been awarded to the
applicant.
A protest against proceedings on a mineral application does not warrant a hearing,
if the allegations therein, and corroboration thereof, rest on information and
belief only.

Secretcwy Bliss to the Commissioner. of the General Land Office, June
(W.V.D) : 4, 1898. (E.B., Jr.)

This is an appeal by George J. Brovo, applicant for patent to the
Peacock lode claim, survey No. 8663, Pueblo, Colorado, Iand district,
from the decision of your office dated July 20, 1896, holding the notice
of his application defective and requiring him to give new notice.

Said Brovo filed his application December 18, 1893. An adverse
claim was filed by the claimants of the Deadwood lode locations Nos,
2, 3 and 4, suit was Quly commernced in support thereof, and, on July 6,
1895, judgment was rendered in favor of the plaintiffs as o the conflict
between the Peacock location and Deadwood locations Nos. 2 and 3,
but in favor of the defendant as to the conflict between the Pewcock
and Deadwood No. 4.
~ On June 25, 1895, Horace H. Mitchell filed a protest against the
Peacock application, alleging that he was part owner of the Minnie
- Lucina and the Lucky Diamond lode locations; that these locations
embraced a large part of the Peacock location; that the Peacock dis-
covery shaft was sunk upon ground embraced within the prior valid
subsisting Deadwood No. 4 location; that no vein or lode of rock in
place bearing mineral had been discovered by the applicant (who claims
as locator) on the Peacock location; that the published notice of the
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-application for patent did not “sufficiently and properly locate the said
claim;” that the said notice “did not name the adjoining claimants;”
and that ¢ the amount of work and labor done on said pretended Pea-
cock lode is not of the value of five hundred dollars.,” The protest was
rejected by the local office on May 5, 1896, ¢“because protest 1s not
deemed sufficient on which to order a healmg 7

Your said office decision, on appeal by Mitchell, who assigned error
upon each of the allegations of his protest, held the notice of applica-
tion fatally defective for the reason that—
in said published and posted notice no reference is made to any other mining claim
than-the Mascott as adjoining claims, or elaims nearest to the claim specified in said
application. :

The local office was directed to notify applicant that in case of his
failure to apply for an order for republication or to appeal within sixty
days from notice his application would be canceled. - It was also stated -
that it was not deemed necessary to take further action upon the pro-
lest, for the reason that—

If this decision becomes final, zﬁ]d republication of the notice of application for
patent for the Peacock lode claimis made, any one who may deem his interests
injuriously affected thereby, will be allowed to protect the same, in the manner con-
templated by the statute, by filing an adverse claim and commeneing a suit in court
thereon ) .

Applicant’s appeal assigns enor upon the requwement of republica-
tion and “in not dismissing the protest.”

‘With fhe appeal were filed duly certified copies of the location certi-
ﬁoates of the said Miunie Lucina and Lucky Diamond claims, which
show that the former was located July 21, 1894, and the latter Septem-

" ber 4, 1894, The period of publication for the Peacock elaim expired in

February, 1894.  The Minnie Lucina and Lucky Diamond locations
were therefore not in existence during the said period of publication,
and no mention of them or their claimants could have been made in the

notice of application. The notice, as stated in your office decision,
correctly locates and describes the Peacock elaim. It was error, there-

fore, to require new notice of the said application. Said decision, as to
such requirement, is therefore reversed.

Inasmuch as your office did not consider the other allegqtlons of the
protest, the Department might now properly remand the case for their
consideration. To avoid delay, however, tlrey will be considered here.

. The Peacock discovery shaft is within the conflict between that loca-
tion and the Deadwood No. 4 location, but the fact that the said judg-
ment awarded the ground there in controversy, including snch shaft, to

" the applicant, is sufficient answer to the charge that the shaft was sunk

on ground embraced in a prior valid subsisting location (Gowdy gt al. v.

Kismet Gold 1 Mining Co., 22 L, D., 624; and American Consolidated

Mining and Milling Company v. DeWn,t 26 L. D., 580).

Protestant’s allegations as to the non-discovery of mineral and that
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- five hundred dollars in work and labor had not been expended upon
the Peacock location, are made upon information and belief only, and
the corroborating affidavit is likewise made. Such allegations, thus
corroborated, are insufficient to warrant a hearing in view of the fact
that the showmg by the applicant upon these points is in due form and
regular in every respect. See Buckley v». Massey, 16 L. D., 391;
Shugren et al. », Dillman, 19 L. D., 453; Parker et al. ». Lynch, 20
L, D., 13; and Foster v. Rees, 25 L. D., 195

The protest is accordingly dismissed.

RAILROAD GRANT—ACTS OF JUNE 22, 1874 AND APRIL 21, 1876.
McCurLLoUGH 4. NORTHERN PAcrFic R. R. Co.

An entry confirmed under section 1, aet of April 21, 1876, excepts the land covered
thereby from the operation of the grant, and eonsequently affords no basis
for a selection nnder the act of June 22, 1874.

A decision of the General Land Office that on relinquishment a railroad company
will be entitled to select indemnity under the aet of June 22, 1874, does not
preclude departmental consideration as to the right of the company to the Jand
relinquished, when the selection comes before the Departinent for approval.

~ Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.) , June 6, 1898. (E.F. By

. Your office on September 29, 1896, held for cancellation the selection

made by the Northern Pacific Railroad Company July 13, 1891, of lots
land 2 and the E. 4 of the NW. 1 of See. 18, T.139 N,, R. 51 W, Fargo,
North Dakota, under the act of June 22, 1874 (18 Stat., 194), for the
reason that the tracts assigned as a basis for said selection were cov-
ered by settlement claims at the date of filing of map of general route
anid at the date of definite location, and because the selected tracts are
covered by the existing declal atory statement of Stanford Cutler, filed
April 19, 1876.

From szud decision the railroad company has tiled an ftppeal assign-
ing the following grounds of error:

1. It was error to have held that the land designated by the company as basis for °
its selection of the above described traets did not constitute a valid basis under
the law.

II. The claim of Alexander McCulloch having been finally rejected, it was error
not to have allowed the eompany to substitute other basis in support of its selection.

III. Tt was error to have held that the homestead declaratory statement of Stan-
ford Cutler was a bar to the acceptance of the company’s selection.

IV. If said filing was a bar, it was error, in the absence of adverse claim, not to
have called upon said Cutler to show cause why his filing should nof be canceled.

V. It was error for any cause to have rejected the company’s selection.

The material guestion in this case is, whether the tracts assigned as
a basis for said selection passed to the railroad company under its
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grant, or whether they were excepted therefrom by claims subsisting
at date of definite location.

It appears that the tracts. originally assigned as a bas1s for S'\ld selee-
tion were within the indemnity limits, and said selection was therefore
canceled. On July 13, 1891, the company filed an amended list, in-
which it assigned the NW i 01 the 8K,  and the E. } of the SE. ‘1 of
Sec.11,T.4 N, R.3 W, 1\’[outana as the bablb for lot 1 and the B. % of
the NW 1of sald Sec. ]8 T.13% N, R. 51 W, and lot 2 of Sec. 19, T,
11 N., K. 4 W., Montana, was assigned as a basis for lot 2 in said sec-
tion 18. The former selection was subsequently canceled of record.

On May 20, 1895, Alexander MeCulloch applied to enter said lots 1
and 2 and the E. 4 of the N'W. 1 of said See. 18, T. 139 N,, R, 51 W,
under the homestead law, which was rejected by the local officers.
From this action he filed an appeal, but failed to make proper service
upon the company. Your office, while declining to recognize any right
of MecCulloch under said appeal, considered the question of the-validity
of the selection by the railroad company, and finding that the traets
assigned as a basis therefor were actually settled upon and improved at
the date of filing of the map of general route ahd at the date of defi-
nitelocation, and: belng thereby excepted from the operation of the grant
to said company, it was held that the railroad eompany had no right
to select lands in lien thereof under the act of June 22, 1874,

The tracts designated as the Dasis for said selection were within the
limits of the withdrawal npon map of general route, filed Febrnary 21,
1872, notice of which was réceived at the local office in the district in
which these lands weré sitnated May 6, 1872. They fell within the -
primary limits of the gxaut as shown by map of dehnlte location, filed
July 6, 1882.

Mzuch 2, 1872, A. C, Quaintance made homestead entry of certain
tracts of land in Sec. 14, T. 4 N., R. 3 W., Montana, which, on July 13,
1873, was amended by authority of your office so as to embrace the
N. % of the SE. } and the SE. £ of the SE. 1 of Sec. 11, same township
and range, in lien of the same quantity of land in said seection 14, a
mistake having been made in the deseription of the land settled upon.

" January 25, 1878, Quaintance filed a petition for relief under the
act of April 21, 1876 (19 Stat., 35), alleging that be actually settled -
upon the tract in 1867. Acting upon this petition, your office held that
his entry was confirmed by said act, and by letier of May 25, 1878,
Quaintance was permitted to make final proof, and it was therein stated
that the railroad company would be allowed to select an equal quantity
of land in lieu thereof under the act of June 22, 1874, it having filed
a relinquishment of the land in said section 11, embraced in Quain-
tance’s entry, under the provisions of said act.

The action of your office allowing the homestead entry of Quaintance
to be amended so as to embrace the N, & of ‘the SE. 1 and the SE. {
of the SE. % of said section 11, in lieu of an equal quantlty of laud
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in said section 14, which had by mistake been embraced in his home-
stead entry, was an adjudication by the proper authority that said
tracts were the lands which he had settled upon and improved, and
which he intended to enter and supposed he had entered by his said
entry of March 2, 1878, .

As against all persons who were not misled by his mistake, and who
“had not acted upon it to their injury, he had the right to have said
entry amended to embrace the land which he intended to enter, to take
effect from the date of his original entry. It was to all intents and
purposes, so far as his rights were concerned, a homestead entry of
~ such lands, made in good faith by an actual settler prior to the time
when notice of the withdrawal was received at the local office, and
having complied with the homestead laws and having made proper
proof- thereof; his enfry was confirmed by the first section of the act of
April 21, 1876, and he was, by the express terms of said act, entitled
to a patent f01 the same.

The right of the entryman to receive patent for the land entered by
him did not depend upon the relinquishment by the railroad company,
for the reason that it had no right or title to relinquish. As the right
to make entry and to.receive patent for said land was confirmed to the
entryman by said act of April 21, 1876, it necessarily. withdrew said
tract from the operation of the grant, for the purposes contemplated
by said act, and the company could only be compensated for this loss by

the selection of lands within the indemnity limits. It has no authority -

to select lands within the granted limits, except under the act of June
22, 1874, which only authorizes the selection of lands in said limits in
exchange for lands inuring to the railroad company under its grant,
the title to which it has relinquished in favor of actual settlers.

The letter of your office of May 25, 1878, stating that said company
would be allowed to select other lands in lieu of said relinquished
tracts under the act of June 22, 1874, does not preclude the Depart-
‘ment from determining whether the company had a right that it could
relinquish, and when selections made in lieu of such relinquished lands
come before the Department for approval, they will be rejected if found
that the company had no right or title to the lands relinquished.
Southern Pacific k. R. Co,, 22 L. D., 185; Oregon and California R. R,
Co., 25 L. D., 248; Wmom and St Petel R. R. Co. v. Warner, 6
L. D 611. :

The remaining part of said basis, to wit, lot 2 in Sec. 19, T. 4 N,, R.
4 W., Montana, is included in the homestead entry of Peter WIlSOD,
mad’e Tebruary 22, 1872, upon which he submitted final proof and
received final certificate December 22, 1877, under the authority of your
office holding that his entry was confirmed by the act of April 21, 1876,
The railroad company filed a relinquishment of this tract also, and by
said letter of May 25, 1878, it was stated that the company would be
permitted to select other la,nd in lieu theleof under sald act of June
22, 1874 :
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Under the view heretofore anuounced, the right of Wilson to perfect
his entry and receive patent for said traet was confirmed by the act of
April 21,1876, and the company has no right to make selections of lieu
lands under the act of June 22, 1874, upon said tract as a basis.

The decision of your office holding for cancellation said selection is
affirmed, and if McCulloch should renew his application you will take
appropriate action thereon.

ISOLATED TRACT-UTE INDIAN LAND,

" H. R. SAUNDERS..

Ute Indian land subject to disposal under the restrictions of section 3, act of June
15,1880, can not be sold asan isolated tract under section 2455, R. 8., as amended
by the act of February 26, 1895.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D,) June 6, 1898, (J. L. McC.)

H. R. Saunders has appealed from the decision of your office, dated
October 20, 1896, rejecting his application to-purchase, as an “isolated
tract,” the SW. 1 of the NW. } of Seec. 8, T. 15 8., R. 95 W, 6th P, M.,
Montrose land d1stnct Colorado

_The statute authorizing the sale of “isolated tracts” of land is See.
2455 R. 8., as amended by the act of Peb1ua1y 26, 1895 (28 Stat., 687),
Wmch permlts such sale:

Provided, That lands shall not become so isolated or-disconnected until the same
shall have been subject to homestead entry for a period of three years after the sur-
rounding land - has been entered, filed upon, or sold by the government. .

The land here in question is a part of the lands within the limits of
the former Ute Indian reservation that were declared to be public lands
by the act of July 28,1882 (22 Stat., 178), and thereby made subject to
disposal under the restrictions of section 3 of the act of June 15, 1880
(21 Stat., 199), which provides, inter alia:

That none of said lands, whether mineral or otherwise, shall be'liable to enfry and

settlement under the provisions of the homestead law, and shall be subject to cash
entry only in accordance with existing law.
-~ As the land here in question has not “been subject to homestead
entry for a period of three years” (indeed has never been subjeet to
homestead entry at all), your office holds that it has no authority to sell -
the same as an “isolated tract.” It must therefore be disposed of under
the provisions of said act of 1880, inasmuch as the act of March. 3,1891
(26 Stat., 1095), repealing the pre-emption law, cobtained, in section 10
thereof, an express exception in favor of lands in the categmy of those
within the former Ute Reservation.

The language of section 10 is as follows:

- That nothing in this act shall change, repeal, or modify any agreements or treaties
made with any Indian tribes for the disposal of their lands, or of any land ceded to
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the United States, to be disposed of for the benefit of such tribes, and the proceeds
thereof to be placed in the treasury of the United States; and the disposition of such
lands shall eontinue in accordance with the provisions of such treaties or agree-
ments, except as provided in section five of this aet.

The decision of your office rejecting Saunders’ application to purchase
under the amendatory act of February 26, 1895, supra, is therefore
affirmed.

RAILROAD GRANT—LANDS EXCEPTED-—-PRE-EMPTION FILING.
UnioN PAcIric Ry, Co. v. WADE.

An unexpired pre-emption filing existing of record at the date of a railroad grant
excepts the land covered thereby from the operation of the grant..

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D) : June 6, 1898. (F.W.C)

The Union Pacific Railwvay Company has appealed from yoal office
decision of May 12, 1897, holding that the E. § of the SH. %, Sec. 33,
T. 7 8., R. 8 E., Topeka land district, Kansas, was excepted from its
grant, mdde by the acts of Ju]y 1, 1862 (12 Stat.; 489), and July 2, 1864
(13 Stat., 356).

This tlact is opposite the portion of the road showu upon the map of
definite location filed January 11, 1866.

-+ 'The lands in this township were offered in accordance with proclama-
tion No. 638, beginning September 19, 1859, at Ogden, Kansas.

The tract here involved was not sold at the public auction, and there-
after was subject to private purchake, being known as “offered” lands.

On July 51, 1861, William Shute filed pre-emption declaratory state-
ment No. 707 covering this tract, in which settlement was alleged same
date, whieh filing has never been perfected. ' '

On June 21, 1881, the land was listed by the company preliminary to
patent, but has not been included in a patent to the company.

On December 9, 1896, the local officers, without notice to the com-
pany, permitted William L. Wade to make homestead entry of the land.

These facts were considered in your office decision of May 12, 1897,
in whieh it was held that as said pre-emption filing by Shute was intact
upon the record at the date of the grant, under the decisions of the .
snpreme court in the case of Kansas Pacific Railway Co. v. Dunmeyer
(113 U. 8., 629) and Whituey ». Taylor (158 U. 8., 85),.the tract was
reserved from the operation thereof. '

Under the pre-emption act of September 4, 1841 (5 Stat., 453), this
tract having been offered, Shute was required to make proof and pay-
ment within twelve months from his settlement, which time would have
expired July 31, 1862. This period had not expired at the date of the
~ graut, and it is shown that his filing remained upon the records uncan-
celed at that time.
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The filing was, therefore, a subsisting or existing clsim at the date of
the grant, and, following the decision in the case of Northern Pacific
" Railroad Co. v. Smalley (15 L. D., 36), served to reserve the land from
the operation of the grant.

Your office decision is therefore affirmed, and the listing by the com-
pany will be canceled. ' '

NORTHEAST PERRY.

Motion for review of depaltmental decision of Juue 29, 1897 24 L. D.,
580, denied by Secretary Bliss, June 7, 1898.

#

PUBLIC SURVEY —RECORDS—ISLAND—J URISDICTIOE.
BENECKE ». POWELL.

The United States surveyor general of a State on the completion of the public sur-
veys therein, and the consequent closing of his office, is required, under seetion
2218 R. S, to deliver.the plats and records of said office to the proper officer of

. said State; and thereafter, if it appears thatthe plat of any of such surveys is
not found on file in the General Land Office, the Commissioner may procure from
the proper State authority a certified copy of said plat, which will be of the
same force as the oviginal would have been if on file.

The jurisdietion of the Land Department over a tract of public land, properly sur-
veyed as an island, is not affected by the fact that subsequently said land, in con-
sequence of achange in the channel of the riverin which it was situated, ceases
to be an island.

Secretary Bliss to the Commissioner of the General Land Office, June 7,
(W.V.D)) - 1898. ' (J. L. McC.)

George W. Powell, on September 3, 1894, made homestead entry for

fractional section 24, T. 53 N., R. 20 W., Boonville land district,
* Missouri,

Said fractional township is a part of what was formerly known as’
“Tsland No. 23,” in the Missouri river. On July 6, 1895, Louis Benecke .
initiated contest against said entry, alleging that said ¢“Island No. 237
no longer exists; .
that the same has been wholly washed away by the water of the Missouri river;
that by reason of the gradual shifting of the channel of said river, the former situ-
ation of said Island hasheen attached to and become & part of that portion of Saline
county, opposite the former situation of said island, the fee of which is now vested
in the plaintiff, Louis Benecke, and the legal heirs of Sterling Price,
as special partners; that since the death of said Price, plaintiff has
been appointed and has qualified as administrator of said partnership
estate, and has actnal charge thereof, including the land in controversy;
and that, for himself and as administrator of the estate of said Ster-
ling Price, he claims the land in controversy as the rlparlan owner of
said accretions,

A hearing was had, beginning August 28, 1895, at which a large
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amount of testimony was taken. As the result of said hearing the
local officers,-on September 6, 1895, rendered decision as follows:

From the testimony presented we find that Island No. 23, and that part of it
involved herein, is in existence at the present time, and was never wholly washed
away. We also find that the land embraced in said homestead entry No. 15,560, in
the name of George W. Powell, is not an accretionto that part of Saline county,
Missouri, opposite the former situation of said island. We therefore are of the

opinion that said homestead entry No. 15,560 should not be eanceled; and said con-
test is hereby dismissed.

Benecke appealed to your office; which, on August 22, 1896, after
setting forth the record facts, substantially as above, found and held:
. Tam of the opinion that you had no jurisdiction of the subject matter involved
between the parties; hence this office has no jurisdiction whatever to scttle such a
contest, It is a controversy to be settlied by the loecal courts. Said contestis there-
fore dismissed.

Benecke has appealed to the Department.

At the hearing, the testimony was contradietory beyond reconcilia-
tion. That of the witnesses for the con'testant. is given mainly in the
form of depositions. . Thus, H. W. Price deposes, in effect, that the land
. which formerly was ‘“Island No. 23,” gradually washed away, until
about 1874 or 1875, when the last particle of it disappeared, and for
several years there was no sign of any island left, even at low water;
but afterward land began to form gradually, by accretion to the main
land south of the island (the south bank of the Missouri river as it then
existed), which eventually extended over the exact locality where Island
No. 23 formerly had been.

Price’s testimony is corroborated by that of several other witnesses—
among others, that of one William Wegner, who testified that he
resided on the island from 1870 to 1875, but during that period it was
continually washing away, and at the last named date he ¢ had to move
off the island because it was washing away, and all of it did wash
away, and no part of it was left.”

The testimony in behalf of the defendant includes the entlre record
" history of the land and adjacent country, for nearly a century past.

The records of your office show that the land both north and south.
of the Missouri river was surveyed in 1816.. Said surveys did not
include Island No. 23, in the Missouri river; but it is alleged that it
was surveyed in-1820. No plat of survey bearing that date, however,
appears to be on file in your office. There is little doubt that a survey
of said island was made about that date; but whether a little earlier or
a little later is not a vital question. '

. On March 8, 1887, your office wrote to the State Register of Lands,
at Jefferson City, Missouri, as follows: .
) o MarcH 8, 1887.
REGISTER OF LANDS,

Jefferson City, Missouri,

Sik: This office is in receipt of several commumnications in regard to the survey of

“Island No 23,” in the Missouri river, which, it is alleged, embraces parts of sections
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13 and 24, township 53 north, range 20 west; and section 18, fownship 53 north,
range 19 west, in Saline county, Missouri, according to the survey made south of the
Missouri river. ‘

You are requested to examine the records of your office, and ascertain whether or
not there appears an approved plat of the survey of said Island No. 23; and if one
is found, please forward a certified copy thereof for the filés of thls ofﬁce, at the
earliest practicable date.

If you have no approved plat on file, please state srhether there is any information
in your office relative to an official survey of said land,

-Very respectfully, : W A, J. 8PARKS,
: Commissioner.

To the above letter the following answer was received.

STATE OF MISSOURI,
OFFICE OF REGISTER OF LANDS,
City of Jefferson, March 18, 1887.

SIR In compliance with the request contained in your letter ¢“I,” of the 8th inst.,
I herewith euclose to you certified copies of the plat of Island Ne. 23, in the Mis-
seuri river, situated in townslnp 53 N., R. 19 W., and Tp. 03 N., R. 20 W., south of
Missouri river.
The plat of survey of Tp.53 N., R. 20 W., was approved by Wm. Cuddy, Sur. Gen.,
Felb’y 22,1862, ’
Tps. o‘) and 53 N,, R. 19 W, was approved by Wm. Cuddy, Sur. Genl. Febr’y 12, 1862
No part of this 1slcmd isin Tp. 53 N., R. 21 W, 8. of R.
Very respectfully, your obedt. servant,
RoBERT McCurLLOCH, Register,
Hon. Wm. A. J. SPARKS, By V. M. Hosss, Chief Clerk.
Comm’r Genl, Land Ofice, Washington, D. C.

- The certified copy of surveys thus transmitted were thereupon made
a part.of the records of your office.

At the time of the survey of this portion of the State of Missouri
(in 1816), the Missouri river, which before reaching this point had run
in a nearly southeasterly direction, here made a sharp turn toward the
north, and ran northward for between two and three miles; then it
curved and ran eastward for about a mile; then it turned and pursued
a southward course for between two and three miles. It had thus,
after making a detour of about six miles, returned to within about half
a mile of the point where it left its southeasterly course, thereby nearly
enclosing a peninsula half a mile across from west to east at the isth-
mus or neck, and not quite a mile wide at its widest point. At the
nmthernmost point in this northward bend of the river, an island was
sitnated, which was currently known as “Island No. 23.” This island
embraced not quite one square mile of land.

Different parts of said so-called *“Island No. 23,” recognized by your
office as being surveyed public lands of the United States, were dis-
posed of by the local officers, with the approval of your office, to appli-
cants under the homestead law—one of whom is the contestee in the
case at bar. ) ' ' .

The land in controversy, however, is not now an island. The testi-
mony taken at the hearing shows that since the earliest known period -

21673—voL 27—4
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in the history of this region, the waters of the Missouri have been
wearing. away the neck or isthmus of the ‘peninsula hereinbefore
referred to, cutting it narrower and narrower. In the spring of 1879
it excavated for itself a passage directly across the peninsula, which
since that date has'been its only channel. The former channel became
dry as soon as the water could flow off from it. Thereupon, of course,
the land which had previously been known as ¢ Island No. 23,” at once
ceased to be un island; for thenceforth it was no longer surrounded by
water, but by other land which until the sudden change in the river’s
channel, had been submel ged.

A large number of witnesses testified that the 1sland at the last hour
of its existence as an island was the same land that had been in exist-
ence at that spot since it became known to white residents.

The entlyman, Powell, testified to cutting down a cottonwood tree -
“four feet in diameter; also to finding a walnut stamp (the tree having
been previously cut down by someone else) about three feet in diam-
eter, which had grown on the spot, and had not been deposited there"
as drift. )

- Perry Coleman testified to the existence on the island of trees from
three and a half feet in diameter down; in one case he “dug down four
or five feet Ly the side of one of these stumps, and found no end to the
roots, and it was perfectly solid in the ground” (this being the stump
of a walnut tree.) This witness had lived in this vicinity since 1856;
he had known this land since 1858 or 1859, and it had not been washed
away and re- deposlted he “can see trees there today which were there
ab that time” (1858 or 1859).

Josiah G. Martin testified that lie has lived near the islaund, on the
main land ou the north side of the river as it formerly ran, since 1861;
part of the time be lived within half a mile of the land in controversy,
a part of the time about eight miles away; it is the same that he knew
as an islaud in 1861; it is not possible that it could have washed away
at any time since without his knowledge.

Daniel A, Hallett lives a mile and a quarter from the land in contro-
versy; has been acquainted with said land since 1872; it has ceased to
be an island because about 1881 the river suddenly changed its course;
the bed of the old river is farming land now, and this witness is farm-
ing some of it himself; as for the trees on the land in controversy
(added the witness) “I am sixty-two years old, and they are older than
Iam; I want to tell you this right now, that this island never was
Washed away.”

George Reider has lived within five miles of the land since 1867 and

_has since that date been well acquainted with it; itis the same land then
known as “Island No. 23;” it is in about the same shape it was then,
except that the water has receded and. left land above water that then
was the bed of the Missouri; instead of any of this island washing
-away, the river cut away land from Saline point—the northernmost
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point of Saline county adjacent on the south—¢“and always made to
this island;” if there was any difference, the island increased in size-
rather than diminished, np to the time when the river cutits new chan-
nel three miles south; tliere formerly were more big trees on the island
than now, but persous who lived in the v101111ty cut them down and used:
them for building purposes.

Samuel Petticord has been acquainted with the land in controversy
since 1869; thinks the island then contained about five hundred or six.
hundred acres; the land there now is the same land that was there.in
1869 except for the cut-off, This witness corroborated preceding wit-.
nesses as t0 the presence of trees from four feet in diameter down, that
grew on the island, and were not deposited thereon as drift.

John Howard testified that he resides ¢“in the old Missouri bed;”
has been acquainted with the land in controversy since 1877; the most
of the land that formerly was the bed of the Missouri in this vieinity
is now good farming land, but in some places there are sloughs or small-
lakes along the line of the former channel; the deepest channel of the
river was north of the island, though boats used to go south of the
" island—between it and Saline Point—sometimes in high water.

Hiram Horner has been acquainted with the land in controversy.
sinee 1852; it is the identical land he knew as an island in 1852; it was
overflowed, or nrearly so, by high water in the Missouri sometime in
the seventies, but has never been washed away; corroborates the testi-
mony of preceding witnesses relative to trees from four feet in diameter
down, growing upon the land and certainly not deposited as drift.

L. L. Williamns hds Enown the laud since 1870; it has never heen
washed away; the trees that were then on the land have some of them
been eut dowi, some remain, looking very much as they did twenty-
_flve years ago, “and the lay of the land generally is the same.” )

E. O. Williams has lived about a mile from t-he‘lanﬁ in controversy
from 1870 until now; it has never washed away; it could not have done
so without his knowledge; sets forth in detail its topography as it was
when an island and as it is now. This witness describes the change in
the course of the river, in'1879, as follows: '

It eut througl very suddenly. There was a great bend in the river southwest or
the island, and it kept cutting ov washing nntil it cut through; when it cut through
the entire channel of the river changed; the water running where it cut through,
drew the volume of the water {from around the island, throngh the new channel; I
owned a farm about three miles below the island, on the Missouri river, and the

 river ent this land in two—I mean my farm,

William Wegner’s statement, supra, that he was compelled to leave
the island in 1875, because ‘it was so nearly washed away, and that the
last particle of it disappeared soon afterward, is directly traversed by
the testimony of George Reider. (In the transcript of Reider’s verbal
testimony the name “Wegner” is written “ Wagner?”; but there is no
question that the two are identical.)
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Q. Did you help move anybody from that island? If so, when? A,
Yes, sir; Mr. Wagner; I think it was in the month of June, 1877,

Q. To your own personal knowledge did Mr. Wagner ever move back
upon that island? A. Yes, sir, in the fall, sometime after the water
went down, in 1877,

Q. Did you have any occasion to go upon that 1q]and in the fall of
1877% A. Yes, sir, I went over there. - Mr. Wagner's wife died, and
me and Mr, Hallet went together to take care of the remains. o

Mr. Hallett testified to assisting in the removal of Mrs. Wagner’s
corpse from the island, in September, 1877, and that the island was of
substantially the same shape at that date that it had been since he first
became ‘wquamted with it.

This is & case in which (the testimony bemg irr econeﬂab]y conflicting)
the decision of the local officers in regard to matters of fact is entitled
to special consideration. Irrespective of this rule, however, the strong
preponderance of evidence in the case at bar favors the conclusion that
the land in controversy has been in existence as public lJand belonging
to the United States since the earliest public surveys of the region
including it, that it never has been “washed away,” and that it is in no
sense of the word an ¢“accretion” to any other land.

" The appeal alleges that it was error on-the part of your office
" to entertain a copy of a plat of said island No. 23, in said townships, from the
Register of Lands for the State of Missouri, and offer said island for sale.

The original records of survey on file in the office of the U, 8, sur-
veyor general for the State of Missouri, were, npon the closing of his
office, by him delivered to the proper officer of the State of Missouri,
in accordance with Sec. 2218, R. S.. Thereafter
the same authority, powers, and duties, in relation to the survey, re-survey, or
sub-division of thelands fherein, and all matters and things connected therewith,
previously exercised by the U. 8. surveyor general, .
were “vested in and devolved upon the Commissioner of the General
Land Office” (See 2219 R.S.)., When your office procured from the
proper officer of the State of Missouri, with whom it had been depos-
ited, a certified copy of its own survey, such certified transeript, thus
made a part of the records of your office, thenceforth had all the validity,
force, and effect that the original document would have had if it had
been on file. It does not appear that your office has, in the respect
above referred to, exceeded its jurisdiction or committed any error.

The second allegation of error is that, “if said Island No. 23 was
surveyed in 1817 . . . , and the same was subsequently washed away,”
ete., then your office erred in its conclusion, Inasmuch as it has been
shown that the island has not been washed away since ifs survey,
the question as to whether the course pursued by your office would
have been proper in case it had been, is a purely hypothetical one,
which there does not appear to be any occasion for the Department to
consider.
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The remnaining allegations amount in substance to the proposition -
that it is inconsistent on the part of your office to entertain jurisdiction
of the land for the purpose of disposing of the same, and to deny the
possession of jurisdiction for the purpose of determining whether the
claim of the entryman is valid.

Under the circumstances of the case at bar, this point would appear
~ to be well taken. Your office decision does not give any reason why
. it holds that it possesses no jurisdiction in the case; but it is probably
from the faet that it considered some question of “accretion” to be
involved; but, as hereinbefore shown, there is no question of ‘“accre-
tion” here. No reason appears why your office has not as complete
jurisdiction to determine the legality of this entryman’s claim as of the
claim of any other entryman upon public lands of the United States.

While unable to concur with your office in its conclusion in this.

respect, nevertheless, in view of the fact that the contestant has
shown no right to the land in controversy, the Department affirms the
Judgment of your office in dismissing the contest.
The decision appealed from is modified as above indicated.

PRACTICE—PROlES'I—SCIIOOL GRANT,.
STATE OF UTAH v, ALLEN ET AL,

" The corroboration of a protest is not essential where the Land Department is bound
to take judicial notice of the matters charged.

The grant of school lands to the S8tate of Utah became operative on its admission to
the Union, and lands then of known mineral character did not pass to the State,
though not in terms reserved from said grant.

Secretary Bliss to the Commissioner of the General Land Office, June 8,
(W. V. D) ' 1898. (B. B., Jr.)

This is an appeal by the State of Utah from the decision of your
office, dated February 11, 1898, dismissing its protest, filed January 29,
1898, against the issue of patent to the Cleopatra lode claim, Lake
City, Utah, mineral entry No. 2249, made August 3, 1897, by C. E.
Allen and others, The said claim is part of the E. & of the SW, 1 of
section 36, T.10 8., R. 3 W, said State. The protest of the State is
on the ground that the c¢laim is situated in a school section the title to
which, it is alleged,—
passed to the State of Utah at the the time of the taking effect and approval of an
act of Congress known as the enabling act for the State of Utah, and that said min-
eral entry was not discovered or located until after the State of Utah was adlnlttecl
into the Union. .

Your said decision dismissed the protest for the reason that it is
uncorroborated, does not ask for a hearing, and does not deny that the
land embraced in said claim was known to be mineral in character at
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the date of the admission of the State. Thereupon the State, through
-its attorney general, duly gave notice of appeal and filed argnment.
No specification of errors, however, as required by rules 86 and 88 of
practice, has been filed.

Asserting title to the land in controversy the State appears in the
character of a contfestant, and the case becomes subject generally to-
the rules of practice relating to contests. The protest does not, how-
ever, come within the requirements of rule 3, cited in your decision, for .
the reason that no fact is alleged except such as the land department
is bound to take judicial notice of (Draper et al. v. Wells et al., 25 L. D.,
550). The other objections to the protest are not fatal. In view of the
importance of the questions presented, the defect in the appeal, above
-pointed out, will. be waived, no objection thereto having been made by
“the mineral claimants,

In its argument the State makes two contentions:

First: That the said grant took effect from the date of the appr oval
of the enabling act, July 16, 1894; and

Second: That as the grant in quebtlon contains no reservation of the
mineral lands, either express or implied, the same passed to the State
absolutely as of the date of the approval of the said act, unless they
bhad been otherwise disposed of prior thereto. '
~ The granting words in point, as found in section six of the said act
(28 Stat., 109), are:

That upon the admission of said State into the Union, sections numbered two, six-
teen, thirty-two, and thirty-six in every township of said proposed State, and where
such sections or any parts thereof have been sold or otherwise disposed of by or
under the authority of any act of Congress other lands equivalent therefo, in legal
subdivisions of not less than one quarter section and as contiguous as may be to the

" section in lieu of which the same is taken, are hereby granted to said State for the
support of common schools, such indemnity lands to be selected within said State
in such manner as the legislature may provide, with the approval of the Secretary
of the Interior.

The section was surveyed in the field March 18, 1873, the survey
approved April 17, 1873, and the said SW. } 1eturned as agucultmal
land, although nearly dll the remainder of the section was returned as
‘mineral land. The said lode claim was not located until April 30,1896,
but from the records of your office and from evidence filed in support
of the said entry it wounld appear that a large part of the said seection,
‘including the land in controversy, has been held and worked under the
mining laws for its mineral deposits since long prior to the adnission
.of said State, Utah was admitted as a State of the Union January 4,
1896 (29 Stat., 876). In view of the evidence as to the character of the
Jand, the State having made no showing whatever upon that point, and
its appeal in effect conceding the known mineral character thereof at
the date of the admission of the State, the Department is abundantly
warranted in the conclusion, for the purposes of this case, that such
“was its status.

As to the time when the grant was to take effeet, the language used
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is 80 explicit, it would seem, as to leave no room for doubt. It was to
do so ‘‘upon the admission of the said State into the Union.” Theland
in question was surveyed land at that tifme, so that if it was not
‘teserved in terms by the grant, or otherwise, the right of the State af
once attached. In State of Washington ». MeBride (18 L. D.; 199),
the language of the grant of school lands to the State being the same
as that above guoted, as respects the time when the grant should become
operative, it was held by the Department that the grant took effect
‘upon the admission of the State. The first contention of the State, in
the case at bar, can not, therefore, be upheld. The conclusion seems
irresistible that the grant did not take effect until the admission of the
State.

Read by itself, it is true, as contended by the State, that the glant
in question contains no reservation therefrom, either express or implied,
of mineral lands. In the.recent case of the Florida Central and Penin-
sular Railroad Co. (26 L. D., (00) the company, as successor to the State
-of Florida under a grant of lands by the act of May 17, 1836 (11 Btat.,
15), contended, as the State of Utah now does, that mineral lands
passed under the grant. There was no reservation, express or implied,
of such lands in the language of the grant. The grant was made
before there had been any express reservation of such lands from any
_railroad grant and long before the provisions of the present mining
laws or any of them had any existence. In that case, notwithstanding,
upon full and careful consideration, the Department held (syllabus):

The act of May 17, 1856, making a grant of lands to the State of Flovida to aid in
~the construction of railroads does not in express terms inelude mineral lands, nor
are such landsg expressly exeluded therefrom, but in view of the nniform and settled
policy of the government to reserve such lands from grants to States or corporations
for any purpose, it is held that all such lands, whether valuable for phosphate or
other mineral deposits, are excepted from the operation. of said grant.

On July 26, 1866 (14 Stat., 251), an act was passed by Congress which
was the beginning of the existing plan for the disposal of public mineral
lands. By the acts of July 9, 1870 (16 Stat., 217), and May 10,1872
(17 Stat., 91), the plan was further developed and perfected. As a.
very important part of this plan it is now provided by section 2318
Revised Statutes, that— .

In all cases lands valuable for minerals shall be reserved from sale, except as other-
wise expressly directed by law. k

This reservation has been in fome since December 1, 1873, and there-
fore long prior to the admission of Utah. Whethm such a general .
reservation was expressed in any statute prior to that date, it is not
necessary in this case to inquire. Considering its effect in Deffeback
». Hawke (115 U. 8., 392), which was a case wherein the parties were
claiming a tract of land under the mining laws and the townsite laws,
respectively, the Supreme Court said (p. 402):

-Title, therefore, to lands known at the time to be valuable fovr their minerals,
could only have been acquired affer December 1, 1873, under provisions specially
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authorizing their sale,-as found in these (mining) statutes, except in the -States of
Michigan, Wisconsin, and Minnesota, and after May 5, 1876, in the Stetes of\/hssoun
and Kanéas .

It must ther efore be held that the second contentlon of the State can
not be maintained, and that the land here in controversy having been
known to be valuable for its minerals at the date of the adinission of
the State, title thereto did not pass to the State under its said grant,
but remained in the United States as reserved mineral land.

For the reasons herein bt'lted the Judgment of your office dlsmlssmg’

_the protest is afﬁlmed : :

MINING CLAIM—NOTICE OF APPLICATION.

GowpY ». CONNELL.

The failare of an applicant for mineral patent to menfion in his posted and pub-
‘lished notices the names of adjoining claims, as shown by the field notes and
plat of the official survey of the applicant’s claim, is a fatal defect, and requires
new notice of application.

Secretary Bliss to the Commissioner of the General Land Office, June 8,
(W.V.D,) 1898. : - (PO

~August 30, 1894, J. Arthur Connell made application for patent for -
the Big Chief and Big Mike lode miniug claims, survey No. 8868, Pueblo,.
QOolorado, land district. It seems that one or more adverses were
filed and suits 1nst1tuted in suppoxt thereof and prosecuted to final
judgment. :

April 15, 1895, the claimant made apph(,atxon to purchase, and entry
. was made I‘ebrudry 15, 1896.
~ July 8, following, your office required the suxveyor-denelal of Colo-
rado to allow the applicant sixty days in whieh to make application for
- an amended survey to show all exclusions especially those portions
“igxcluded in pursuance of judgments.”

It appears that an amended survey was made and the plat and field-
notes thereof forwarded to your office by the surveyor general October
2, 1896,

October 3, followmg, Wm. H. Gowdy filed a protest against said
entry alleging that the entryman had failed to comply with the require-
ments of the statutes and rules, in, first, failing to give the section in
which the claims are. sitnated in the printed and published {notices;
second, that the notices failed to give the number of feet claimed froni
the point of discovery; third, that the notices failed to give the names
of adjoining elaimants on the same and other lodes; and, fourth, that
the notices did not state whether the locations were of record, or where -
such record could be found, It is further alleged that the Chicago
Girl lode, “mineral survey No. 8844, the property of this protestant,
was surveyed for patent and staked upon the ground with official patent
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stakes at the time when said applicant made his application for patent,”

and that this claim was not mentioned as an adjoining claim. The pro-
testant asks that.in view of these omissions the applicant be. requlred

to publish and post new and sufficient notices.

On consideration of this protest your office decided, on October 13, -

: 1896, that: _ 7

This protest is not such a one as requires or justifies the ordering'of a hearing,
bub simply divects the attention of the office to defects in the published notice and
" protests against the issuance of patent npon the entry until these defects have been
cured by tlie republication of a correct notice. )

_An examination of the record shows the grounds of said protest fo be well taken
and you are accordingly directed to notify the entryman that he will be allowed_ .
sixty days from notice within which to begin a republication of his notice of appli-
cation for patent, in accordance with the provisions of paragraphs 29, 34 and 35 of
the mining circular. Said republication to continue for the statutury period of sixty
days and to be accompanied by reposting upon the claim and in the local land office.

From this judgment the mineral applicant has appealed, assigning
numerous grounds of error.

The decision of your office was based on the case of Gowdy et al. v,
Kismet Co. (22 L. D., 624). The notice in that case was similar to the
one at bar, in all but one of its essential features. On review of that
case, however, the Department, on February 27, 1897 (24 L. D., 191),
modified the former decision to the extent of ho]dmg that the notice
published was in conformity with the practice prevailing in your office
at the time and was sufficient.” In sofar, therefore, as these notices are
similar, the ruling in the last cited decision will apply to the case at bar,

But the objection iu the protest to the failure of the posted and
printed notices to mention adjoining claims is found to be well taken,
The Chicago Girl lode claim is recognized in the field-notes of the sur-
vey of the Big Chief and Big Mike and is referred to by its official
number—No. 8844, .- It is-also platted on the otficial plat with the appli-
cant’s claims., Uunder paragraph 29 as it existed at the time this appli--
cation was presented, it was incumbent on the applicant to have named
in the notices the Chicago Girl, or given its official survey number as
an adjoining elajim, This was not done, The notices were not, there-
fore, in compliance withi the rules, and for this reason your office Juda-
ment is affirmed, :

MINERAL LAND—GYPSUM CED’[ENT——AGRICULTUEAL ENTRY.

PHIFER ». HEATON.

Land containing a deposit of gypsum cement, and more valuable on'a_ccount of such
' mineral than for agriculture, is not subject to agricultural entry.
Secretary Bliss to the Commissioner of the General Lcmcl Office, June 8,
(W.vV.Dy - 1898. (PJG)‘

The record shows that Lillian Heaton made desert land entry on’
April 3, 1896, for the 14 of the SW1 of Sec. 8, T.31 N, R. 71 W,



58. DECISIONS RELATING TO THE PUBLIC LANDS.

Douglas, Wyoming, land district. ..April 29th following Robert J. T.
Phifer filed an atfidavit of contest alleging that the land is not desert
in character; that it contains large deposits of gypsum eement and is
more valoable for the same than for agricultural purposes.

A hearing was had before the local officers, and as a result they
decided that the SEX of the SWI of said section contains “a deposit
of gypsum cement whieh is more valuable for ifs deposit of cement
than for agriculture,” and recommended that the entry be canceled as
to that forty acre tract and that the entrywoman be allowed to make
an additional entry of another forty acre tract coutiguous to that held -
by her.
~ No appeal was taken from this action, but on consideration of the
matter, your office; by decision of October 28, 1896, reversed the action
‘below, on the ground however, that “notwithstanding the deposit of
gypsum which the evidenee shows said land to contain” the land was
‘not mineral in eharacter within the meaning of See. 2318 of the Revised
Statutes,

Phifer’s appeal brings the case before the Department,

The decision of your office and that of the register and receiver find

“that the land contains a depnsit of gypsum, and in this finding of fact
the Départment concurs,

Under the departmental decision in Pacific Coast Mfublc Co. v, No.
‘Pae. et dl. (25 L. D., 233) it was held (syllabus):

Whatever is recognized as a mineral by the standard authorities, whether of
metallic or other substances, when found in the public lands, in qnantity and qual-
ity sufficient to render the land more valuable on'account thereof than for agrieul-
tural purposes, must be treated as coming within the purview of the mining laws,

~ The land in question comes clearly within the doctrine announced in
that ease, and it having been shown that the land is of more value for
its mineral deposit than for agricultural purposes it must be held that
it is not subject to agricultural entry. (See also Alldritt ». No. Pac.,-
25 L. D.; 349; Hayden v. Jamison, 26 1d., 373 [‘louda Central dnd
Penmsular R. R Co., Id. 600).

Your office Judgment is therefore reversed.

VANDEBERG v, HASTINGS AND DAX0TA RY. CO. ET AL.

Motion for review of departmentai decision of March 13, 1898, 26
L. D., 390, denied by Secretary Bliss June'8, 1898,
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REPAY)IENT—JUDG:MENT OF CANCELLATION—TRANSFEREE.
JOHN BIRKHOLZ.

On application for repayment under an entry. canceled as speculative in character
tlie applicant will not be permitted to go back of the judgment of cancellation;
and show that in fact the enlry was not speculative.

Repayment cannot be made to one whose. interest is acquired subqequent15 to the
cancellation of the entry.

Secreta-ry Bliss-to the Commissioner of the General Land Office, June 8,
(W.V.D.)) ' 1898. (J. L. McQ,)

John Birkbolz has appealed from the decision of your office dated
December 4, 1896, rejecting his application for repayment of the pur-
chase money paid by Carrie O, Severance upon her pre-emption entry
“for lot 1 of See. 13, and the SE % of the SE £ and lots 8, 9, and 10 of
See. 24, T. 153, R. 59, Grand Forks land district, North Dakota. ‘

In this case M1s& Severance filed declaratory statement May 31,
alleging settlement May 21, 1883. She made her proof April 30, ﬂﬂld
received cash certificate Ma-y 10, 1884, Your office, on June 11, 1886,
suspended the entry because the proof did not show continuous resi-
dence, and called npon her to state more fully the facts as to her resi-
dence. She filed a supplementary affidavit, corroborated by that of one
Mr. Mapes. The latter stated that Miss Severance had been employed
in his family during the period covered by her entry; that the distance
from his house to her elaim rendered it impossible for her to stay upon
her claim every night; that she was dependent upon him for means of
transportation to and from ler claim; and that she had resided. upon it
as much as possible counsistent with her other duties. It further
appeared that immediately after making proof she left the land and
removed to Minnesota. In view of these facts, and others more fully
set forth in the.decision referred to, your office on Septembet 10, 1886,
held the entry for cancellation. Said decision was, upon appeal, affirmed
by the Department on June 22, 1888, (L & R. copybook No. 157, page
73.) ' ‘
" A fact not then disclosed, but which appears from the record in the
matter of the application for repayment now before the Departwent,
tends to confirm the conclusion that said entry was specalative; to wit:
that on May 10, 1884, the date of the receiver’s receipt, Miss Severance
. disposed of the land, by warranty deed, to Emery Mapes.

Said Mapes, on August 1, 1884, moxtgaged the land to R. J. W 1lson _
On November 29, 1887, he mmtgaged it to the Farmer’s Trust Com-
pany. On Januvary 30, 1880, he paid his indebtedness to Wilson, so that
the mortgage to the Trust Company was the only claim of record against '
it. As Mapes failed to pay said company the money borrowed tlie com-
pany bought the land at sheriff’s sale on July 15, 1593, The company
assigned the certificate of sale to Walter R. Howard, and after the
expiration of one year from date of sale, there being no redemption,
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_the sheriff on July 23, 1894, made a deed of said land to said Howard;
who, on January 30, 1896, for and in consideration of the sum of one
dollar, executed a quit elalm deed of the same to John Birkholz—the
a,pphcdmt for repayment,

Counsel for the appellant alleges that your office decision of Decem-
ber 4, 1896, supra, erred “in failing to take into consideration evidence
to be found in the record, filed subsequent to the date of cancellation,

- showing that said euntry was not made for speculative purposes”; and
requests that the papers “filed in support of the application for the
reinstatement of said entry be consldered in connection with this appli-
cation for repayment.”

There appears to be no oceasion to consider the papers above referred
to by counsel for appellant, inasmuch as
on application for repayment under an entry canceled for fraud, the applicant will
not be permitted to go ba‘ck of the jundgment of cancellation, and show that in fact
there was no fraud (Mary O. Lyman, 24 L. D., 493). » ‘

Furthetrmore, whether fraud existed or not, repayment could not be
made to-the present applicant, Birkholz, because his purchase was

made long subsequently to the cancellation of the entry. (Albert G.
Cravemn, 14 L. D., 140; California Mortgage and Loan Co 24 L, D.,
246; and many othel cases.)

The decision of your office is correct, and is hereby affirmed.

APPLICATION FOR SURVEY-ISLAND.

JosEPH MICHAEL.

An application for the survey of an alleged island in a.navigable stream will not be
allowed, where it is apparent that the tract in question belongs to the riparian
OwWners.

Secretary Bliss to the Commissioner of the General Land Office, June 9,
(W.V.D.) 1898, (C, W.P.)

With your office lette1 of May 6, 1898, you transmit the application
of Joseph Michael for the survey of an 1sla11d in the Kansas llVel in
sections 32 .and 33, township 12 south, range 20 east, Kanusas.

It appears that notice of this application was duly sexrved upon C. C.
James, R. L. French and Mrs. Henrietta Reatz, as owners of the main
lands on the banks of the river opposite the island; two of whom—R.
L. French and C. C. James—acknowledged service of said notice, but
allege no ownership of the island and offer no objection to the survey
thereof. But it is stated in an affidavit of the applicant, on page 4 of
his application, that Mrs. Reatz “acknowledged service of notice, but
refuses to sign the affidavit, clmmmg a right to said island and legal
advice to sign no papers.”’

An affidavit by Amos Worrill, attached 1o the apphcatlon, states
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that “the Kansas is a navigable stream beyond the island, and was .
frequently navigated by steamboats in the early settlement of Kflnaas ”
and that “the said island existed at the time of the survey of the
township, but has increased in size since the survey.”

The plats of the official survey of said township which was made in
1856-1860, show no island on either side of the river in sections 32 and
33.. (See' photolithographic copies of the plats accompanying your
letter.) o : ,

The joint affidavit, on page 2 of the application, shows that the island
contains about ten acres of land; that the width of the channel on
either side between the island and the main shore is one hundred and’
fifty feet, and the depth theréof at ordinary stages of the water about
four feet; that the island is about five or six feet above high water
mark, not subject to overflow, and the land fit for agricultural purposes,
with no improvements thereon. ’

Mrs. Reatz has submitted the affidavits of herself and three others,
which show that there is a small.tract of land or island lying directly
north of the Reatz farm which is separated from the main land by high
water in certain seasons of the year, and that it is generally known in
the community as Reatz’s island; and that the Reatz’s have alwa.ys
claimed it as part of their land.

Mrs. Reatz, in her affidavit, states that she is the widow of Chr 1sha11
Reatz, who died in 1889; that the island, which is separated from the
main land at certain seasons of the year by water, was claimed by her
late husband as a part of his land; that during his lifetime he went to
great expense to keep the island from damage during high water, con:
sisting of driving piles and filling brush back of said piles, ete.; that
since her husband’s death, she and her children have resided on said
land the greater part of the time, and they are now residing thereon;
that from 1870 she and her husband held undisturbed title to the land,
which includes said island (exeept in the seventies there was some
trouble, the nature of which she did not know), until Mareh, 1898, when
the said Joseph Michael notified her that he owned that part known as
the island, and that he is attempting to get possession of the same.

There was also submitted by Mr. Menger, representing Mrs. Reatz
and the heirs of C. Reatz, deceased, a certified copy of a judgment of the
District Court for the county of Douglas, Kansas, in the case of Chris-
‘tian Reatz v. William Black, dated January 19,1875, in which it was
held that the plaintiff is the owner of the southwest fractional quarter
of the northwest fractional quarter of See. 33, T. 12, R. 20, in Douglas
county, Kansas, and that the island in the Kansas river lying directly
north of said real estate is a part. thereof, and that the plaintiff is the
owner of said island. .. :

You recommend that the application for survey be disallowed.

The survey applied for can only he ordered when it clearly appears
that the island belongs to the United States; otherwise the Depart-
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. ment has no jurisdiction, and therefore no power to direct the survey.
L. F. Scott, 14 L. D., 433.

It does not sufﬁuently appear that the alleged island is an 1sland in
fact, but the evidence tends to show that the so called island is con-
nected with the main land south of it, exceptin times of high water. In
the affidavit, on page 2 of the application for survey, it is stated that
the island contains about ten acres, and in the affidavit of Amos Wor-
rill, attached to the application, it is stated that the island existed at
the time of the survey of the township, but has increased in size since
the survey. )

The Kansas river being navigable (Wood 2. I‘owle1 26 Kansas, 682),
and the riparian ownership extending to the banks\of the stream (Id.)
and the records of your office showing that lots 1 to 4, inclusive, in sec-
tions 32 and 33 of said township, were disposed of by the government
in 1857 aud 1858; and the evidence submitted tending to show that
the so called island is connected with the main shore, it would seem
that the island belongs to the proprietors of the land on the main shore.

The application for the survey is therefore denied. ’

APPLICATION TO AMEND AN ENTRY—-DEMURRER TO EVIDENCE.
Grnes v, TRoOP (ON REVIEW).

An application to amend an entry by the substitution of certain tracts for others
included in said entry, does nob in ifself operate to render said entry void
from the date of such application, or release the lands covered tlicreby from
appropriation. .

Where a motion to dismiss, on account of the insufficiency. of the evidencs, is sus-
tained by the local officers, the entry should not thereafter be canceled without
aceording the defendant an opportuuity to submit evidence; and this rule must
be observed swhether the motion raises a question of law, or one of fact.

Secretary Bliss to the Commissioner of the General Land Office, June ;9,
(W.V.D.) 1898. - o (d L MeCl)

This Department, by letter of March 11, 1893, entertained a motion,
filed by counsel for defendant, for review of departmental decision of
December 4, 1897, in the case of A. J. Giles v. John D. Troop, involy-
ing the SE. 1 of Sec. 31, T. 11 N, R. 4 E., Oklahoma City land district,
0. T., holding that Troop’s entry for the land described should be held
subject to Giles’ right to make entry therefor. (See 25 L. D. 418.)

The facts of this case were very fully set forth in departmental deci-
sion heretofore I'endered; and only a brief resume thereof will be here
necessary.

It will be safficient to bay that the land in controversy was originally

“covered by the homestead entry of Americus W. Kees; ; but Kees, on
October 3, 1891, applied to amend his entry so that it would cover a
different tract. '
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Troop, the defendant in this case, originally lon September 25, 1891,)
made homestead entry for the NE £ of Sec. 6, T. 10 N,, R. 4 E.; But on
October 5, 1891, he applied to amend his entry so that it would cover
the tract embmced in Kees’ entry (but Whl(,h Kees had two days ple-
viously applied to amend.)

On July 26, 1895 (after many interveuing transactions not necessary
to set forth in detail), Kees was allowed to amend his entry as prayed
for by him; and by your office letter of August 14, 1893, Troop was
"~ allowed to amend his entry so that it would cover the land which had
thus (nineteen days previously) been released from Kees' - entry.
Troop’s entry was consummated October 31, 1895,

Prior to the last named date, however, to wit: on January 16, 1894,
A. J. Giles filed in your office a protest against the allowance of Troop’
application to amend, and upon being notified that Troop’s application
had been allowed, Giles—on September 9, 1895—filed a second protest,
In said protests Giles alleged that he had resided upon and improved
. said land since September 9, 1892, and that Troop had never established .
- residence on the land. '

Your office directed that a hearing be had; and March 13, 1896, was
the day set for such hearing, DBoth parties appeared in pelson aud by
attorney.

As the result of the hearing, the local officers found for the defendant
(Troop), and dismissed the protest. Giles appealed to your office,
which affirmed the judgment of the local officers. He then appealed
to the Departmeunt, which reversed the decision of your office, by the
decision which counsel for Troop has now moved to review. -

The motion alleges that said departmental decision heretofore ren-
dered was in error for the following reasons (in substance):

(1). In not holding that Kees’ application to amend from the tract in
controversy to another, necessarily called for the cancellation of his
entry for the former; in not holding that said “entry of Keces’ for the
land involved was, from and after the date he applied to amend from
the sawe, prima facie void,” and that, ’

upon said entry being canceled nnder said proceeding, said cancellation related back
and took effect as of the day when said application to amend and disclaimer of right
was filed in the local office, to wit: October 3, 1891. .
In support of the allegation that Kees’ entry from and after the date
when he applied to amend from the same was prima fucie void, the
applicant for review cites the departmmental decisions in the cases of
David P. Litz (3 L. D., 181), and Jeremiah H. Murphy (4 L. D., 467).
Said decisions hold that an entry in itself void is no bar to a subse-
quent legal application—but neither of them contains anything in sup-
port of the proposition that the instant-an entryman applies to amend
his entry such entry becomes void; nor, it may safely be said, can a
ruling to such effect be found in any decision of this Department.
Kees’ entry for the land in controversy being not void, but prima facie
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valid, was an appropriation of the land covered thereby until actually
canceled upon thefinal determination of hisrights. See Graham ». Hast-
ings & Dakota Railway Co. (1 L. D., 362); Wolf ». Struble (ib., 449);
‘Whitney . Maxwell (2 L. D., 98); Henry Cliff (3 L. D., 216); Carlson
v, Kries (6 L. D., 152-3); Schrotberger ». Arnold (ib., 425); John
O’Dea (ib., 819); James A. Forward (8 L. D., 528); Faulkner v, Miller
(16 L. D., 130); and many others. (

Troop can therefore base no claim to the land in controversy upon a
“prior record right” by virtueé of his application filed October 5, 1891.

The motion for review alleges further:

The Hon. Secretary erred in holding and finding as a fact that ‘it is conceded by
Troop that he did not live on the tract in controversy from the latter part.of the
year 1891, until about October 1, 1895, and it does not clearly appear that he ever
actually lived thereon,” said finding being unsupported by the record, and founded
upon the ex parte showing of the plaintiff, and being vigorously denied and combated
by Troop, and a hearing demanded to rebut the same.

Giles and his witnesses testitied positively that Troop had notresided
upon the land until October, 1895; Troop introduced no testimony in
his own behalf, but filed a demurrer and moved to dismiss the contest
on the ground that during the suspension of his entry he was not
required to reside on the land. The arguments of Troop’s counsel
earnestly contended in support of the above proposition. From the
testimony showing his continuous absence, from his failure to deny such
testimony, from his demurrer, and from the tone of his arguments on
file, the inference was drawn that Troop “conceded ? that he had failed"
-to reside upon the land; but upon a more careful examination this
would appear to have been an error. ;

The departmental decision heretofore rendered held in effect, that
Troop, if he claimed the right of entry on the ground of priority of
settlement, must- show -compliance with the settlement laws, and the
establishment and maintenance of residence in good faith from the date
of such settlement. ;

There was no error in this holding. _

Finally, the motion alleges that the Department was in error:

In holding and-finding in effect that when a demnrrer is sustained to the evidence
of the contestant, that upon said demurrer being overruled on appeal the entry
should e summarily canceled—the rule being that the contestant is only entitled to

a judgment returning the case to the local office to enable the defendant to malke his
defense, or to show any cause why his entry should not be cagceled.

In the local officers’ record of proceedings at the hearing it is stated:

Plaintiff here requests the Hon. Register and Receiver of this office to examine the
testimony in this case, and the records, and pass upon the demurrer of the defend-
ant as soon as possible, in order that this case may not be long delayed in the con-
clusion of the taking of the testimiony. . . . In which request for a speedy decision
by the register and receiver the defendant joins, states that he has seven witnesses
here ready, and, had the plaintiff in his judgment made ont a case, he would be at
once willing to put in their testimony.
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Here is an expressed willingness on the part of the defendant to abide
by the decision of the local officers; and it-would appear hardly just or
. equitable that he should lose his case simply because the local officers
decided in his favor—by sustaining his demurrer.:

The Department has repeatedly held that,

, ‘Where amotion to dismiss, for the want ofsufficientevidence, issustained by thelocal
-officers, the entry should not thereafter be canceled without according the defendant
an opportunity to submit evidence (Kelly v. Butler, 6 L. D.. 682, and many other cases).

Counsel for the defendant, however, contends that the above ruling
does not apply in the case at bar, for t]ns reason:

This demurrer does* not raisea question of fact . . . . (It) was based upon the con-
tention that the fact of Troop’s failure to reside on the land was, as a matier of law,
wholly immaterial and irrelevant . . . .. Mr.Troop having resteéd his ease upon the
legal proposition covered by his demurrer must now abide the result.

In the practice.of the Department, however, no such distinction
appears to be recognized. (See Bradford ». Aleshire, 18 L.D., 78;
Hansen . Nilson, 20 L. D., 197; Roberts v. Stanford, 22 L. D., 419. )

It is the opinion of the Department upon further consxderatlon of
the case at bar, that its decision of December 4, 1897, was in error in
finding that Troop had conceded that he had not resided upon the tract
in controversy, and in directing that Troop’s entry should be held sub-
jeet to Gile’s right to make entry, without giving Troop an opportunity
to introduce evidence in support of his allegation of prior settlement
and continuous residence.

Said departmental decision is therefore hereby modified in that
particular, and you will return the record to the local office with direc-
tion to proceed with the hearing, after notice to both parties, and allow
Troop to introduce evidence in support of his claim of prior settlement
and: continuous residence. The contestant will be allowed to introduce
testimony in rebuttal, if he so desires. Upon receipt of the record of
such hearing, your office will re-adjudicate the case.

APPLICATION FOR, SURVEY—ISLAND.
SPENCER B. NEWBERRY ET AL.

An applicétion for the survey of a small island in. a non-navigable lake will be
denied, where, under the law of the State in which sueh island is situated, the
applicant is the owner of said island by virtue of his riparian rights.

Secretary Bliss to the Commissioner of the General Land Office, June 9,

(W.V.D,) 1898. (OWP)

April 4, 1898, you submitted the apphcdtlon of Spencer B. Newberry
and A. S,t J. Newberry, of the city of Cleveland, Ohio, for the survey
of two small islands in “Turkey?” or ¢“Syracuse” lake, in sections 8 and
9, township 34 north, range 7 east, Indiana.

It appears from the joint afﬁd‘bVlt of John Sloan and Edward Miles,
of the town of Syracuse, Indiana, attached to the application, that said
islands contain about five acres; that the width of the channel on either
suie between the islands and the main shore is three hundred feet and
’673—VOL 21—-5
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the depth thereof at ordinary stages of the water is about two feet;

that the islands are abont four feet above high watér mark, not ﬁub

ject to overflow, and the land fit for agricultural purposes; that the
configuration of either shore of the main land has not materially
changed since the original survey of the water front on the main land;
that the improvements on the islands are as follows: The main line of
the Baltimore and Ohio Railroad crosses the larger island; the smaller
one has no improvements, and it appears that said improvements were
" made by the Baltimore and Ohio Railroad Company.

Another affidavit of said Sloan and Miles, also attached to the
application, states that applicants for the survey are the proprietors of
the lands on the shores opposite the islands sought to be surveyed; and
that there are no other coterminous proprietors on whom notice of sucl’
survey could be made. :

" There is no evidence showing that notice of the intention of ‘the

.applicants to apply for the survey of the islands was. served upon the-
Baltimore and Ohio Railroad Company.

The records in your office show that-the lands nearest and opposite
tlie alleged islands were disposed of as follows:

- Lot 1, Sec, 8, T. 34 N., R.7 E., 2 P.. M., Indiana, for cash to John
Briggs, December 8, 1836; lot 2 of Sec. 8, to Joseph Defus for cash,
June 3, 1848, Lots 3 and 4 of section 9.of said township, patented to
the State as swamp land under the act of September 28, 1850 (9 Stat.,
519), patent No. 1, dated November 1, 1852, so that the parties now in.
possession obtaxned title to said Iots, through intermediate convey

ances, from the government. )

The joint affidavit of Samuel and Levi Akers, of said town of Syra-
cuse, Indiana, shows that the two islands were in existéence more than
fifty years ago and then bore evidence of having existed as long as
other adjacént lands around the lake, being covered with large trees,
principaily oak, of many years growth, so that they must have béen in
existence at the time the township was originally surveyed. It also
appears by said affidavit that the lake is not navigable.

The plat of the official survey of said township (approved February 21,
1835,) shows that the Iake was meandered, but shows no island or islands
in the locality described in the diagrams accompanying the applica-
tion (see photolithographic copies of plats accompanying your letter).

You recommend that the application be disallowed.

In the case of Frank Chapman, 6 L. D., 583, an application for the
survey of an island containing about 111ne acres, in a non-navigable
river, in the State of Kansas, not indicated on the plat of the survey
of the township, was denied, on the ground that prima facie the island
belongs, under the law of riparian rights, to the proprietors of the-
land on the nearest main shore opposite said island, and that if it does
so belong, to order a survey would be to interfere with vested rights.
Andin the case of C. W. Beeman, Id. 637, an application for the sur-
vey of an island, containing about twenty-three acres, in a non-navi-
gable river in the same State, was denied, it.appearing that the appli-
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cant for survey was the owner of the main land opposite and nearest
to the island, on the ground that the title to the island must be
regarded as being in the applicant for the survey as owner of the shore.
In the case of John C. Christensen, 26 L. D., 413, on the authority of
the case of the Grand Rapids and Indiana Railroad Company, 159 U. S.,
87, a survey was denied of a small island in a meandered non-navigable
river, shown on the plat of official survey to be in existence at the time.
of the original survey, where the right of the riparian owners to the -
bed of the river was recognized by the State in which the land was
situated. See also the case of Diedrick C. Glissman, Id., 474,

It appears to be the general rule in Indiana that the owner of land
on a non-navigable lake is the owner of the bed of such lake to the
thread thereof. Ridgway ». Ludlow, 58 Indiana, 248.  -But in the case
of Btoner v. Rice, 121 Indiana, 37, it was held that the owner of land
bordering on a non-navigable lake, such as the one described in that
case {almost circular in form), where the subdivisions of the land were
surveyed by running a meandered line between the dry land and the
water to ascertain the number of acres.of dry land, and designating
such subdivision as a fractional quarter of a lot, giving the number of
acres of dry land, took the title to all the land contained within the
subdivision, as riparian owner, and that his title included, and that he
owned, the land beneath the lake far enough beyond the meandered
line and water’s edge to make out the full subdivision in which his land
was so sithated, a rule which in the case under consideration would.
give the applicant, as the owner of the two shores opposite the islands
in question, the whole of the lake bottom.

- There seems to be no reason why these principles are not applicable
to the case under consideration. The application for the survey is
accordingly denied, o

OFFERED AND UNOFFERED LANDS—ACT OF MAY 18, 1898.
CIRCULAR.

Commissioner Hermann to registers and veceivers, U. 8. Land Offices,
June 10, 1898,

Your attentlon is called to the prov1s1ons of section 1, of the act of
Congress approved May 18, 1898 (Public No. 102), ent1tler1 “An act to
abolish the distinetion between offered and-unoffered lands, and for
other purposes,” which read as follows: -

That in .cases arising from and after the passage of this act the distinetion now
obtaining in the statutes between offered and unoffered lands shall no longer be
made in passing upon subsisting pre-emption claims, in disposing of the public
lands under the homestead laws, and under the timber and stone law of June third,
eighteen hundred and seventy-eight, as extended by the Act of August fourth, eight-
een hundred and ninety-two, but in all such cases hereafter arising the land in ques-
tion shall be treated as unoffered, withount regard to whether it may have actually,
Deen at some time offered or not. ' ' ' ‘

The instructions on pp. 222 to 227 , of the circular of October 30, 1895,
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which pertain to unoffered lands will be a sufficient guide for preemp-
tion cases arising under this section of the act. '

No change in the instructions already in force under the homestead
law seems to be necessary, further than to state that under said act all
lands will be regarded as unoffered in computing the time within which
homestead settlers are required to put their claims of record by entry
at the proper district land office.

The instructions on pp. 44 to 46 circular of October 30, 1895, will be
followed in cases arising from and after the passage of this act under
the timber and stone law of June 3, 1878 (20 Stat., 89), and the act of
August 4, 1892 (27 Stat., 348), except as modified by the provisions of
said section one. :

Approved,

C. N. BLiss, Secretary.

OFFERED AND UNOFFERED LANDS IN MISSOURI.
CIRCULAR.

Commissioner Hermann to registers and receivers in the State of Missourd,
June 10, 1898. T

Your attention is called to the provisions of section 2, of ‘the act of
Congress approved May 18, 1898 (Public No. 102), entitled “An Act
To abolish the distinetion between offered and unoffered lands, and for
other purposes,” which read as follows: i

That all public lands within the State of Missouri shall hereafter be subject to dis-
posal ab private sale in the manner now provided by law for the sale of lands which
have béen publicly offered for sale, whether such lands have ever been offersd at pub-
lic sale or not: Provided, That the actual settlers shall have a preference right,
under such rules and regulations as the Secretary of the Interior may preseribe.

In all applications to purchase land at private sale made after the
passage of this act, the applicant must furnish a duly corroborated
affidavit showing that there is no one other than himself claiming said
land as an actual settler. JTn other respects you will take action under
existing regulations, treating all public lands as unoffered.

Approved,

C. N. BLiss,
Secretary.

APPLICATION FOR SURVEY—-ISLAND,.
WILLIAM KUHLMANN.

An application for the survey of an island in a meandered non-navigable river may
be allowed where it is apparent that said island was improperly omitted from
the official survey.

Secretary Bliss to the Commissioner of the General Land Office, June 9,

(W.V. D) 1898. . (C. W. P.)

‘With your office letter of April 29, 1898, you transmit the application
~of William Kuhlmann, of Merrick county, Nebraska, for the survey of
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an island in the Platte river, in sections 1 and 2, township 11 north,
range 8 west, Nebraska, in which he stated that said island has never
been surveyed by the United States government; that he is desirous -
that the same may be surveyed in order that it may be brought into
market for disposal according to the laws of Congress and the regula- -
tions of the Gemeral Land Office relative to the disposal of land
embraced in fragmentary surveys.

It is shown by the application and the afhdavﬁs of Edom Stot and
A. P. Beman, transmitted with the application, that this island con-
tains about one hundred acres of land; that it existed at the time of
the government survey and prior thereto, approximately of the same
dimensions and form as at present; that the width of the channel
between the island and the main shore is seventy yards on the north
side and about three-quarters of a mile on the south side;. that the
depth of the waters at ordinary stages is about two feet, and that the
island is about three feet above high water mark, not subject to over-
flow, and fit for agricultural purposes; that no improvements have
been made upon the island and that 1’0 is not occupied or claimed by
any one.

It appears that notice of this application for survey was duly served
upon N. Beman and J. G. Steinback, the owners of the lands on the -
main shores opposite the island, and that they acknowledgéd the
service of said notice, but allege no. ownership of the island, nor do
they offer any objection to the survey of the same,

It is stated, in a letter from A. A. Hoehling, junior, attomey for the
Union Pacific Railway Company, who transmitted said application to
you, dated December 18, 1897, that a portion of the island in section 1
falls within the limits of the grant to the Union- Pacific Railway-Com-
~ pany, under the acts of 1862 and 1864 (12 Stat., 439, and 13 Stat., 356),
and that it is desired by said company that a government survey of the
island be made, to the end that the necessary steps be taken by the
company to obtain a patent for the same.

The official plats of the survey of said townshlp, which was made in
1865 and 1866, show that the river was meandered, but show no 1shnd
in the locality described (see photohthoglaphm copies of plat accom-
panying your office letter).

- It appears that the Platte river in Nebraska is not navigable; thagt
it is a wide shallow stream, enclosing many islands and has a small
volume of water compared with its length; that the water is so shal-
low and the channel so shifting that it is not navigable even for small
vessels. (Lippincott’s Gazetteer, edition of 1880, page 1762.)

It is stated in your office letter that the records of your office show
that the lands opposite and nearest the island in the surveys north of
the main channel of the Platte River were disposed of as follows:

Fractional section 1 containing 64.00 acres approved to the Union
Pacific Railway Company January 11, 1871,
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The SW. % of ‘the NE. 4 and lot 1, section 2, containing 74.75 acres,
is embraced in the homestead entry, No. 8402, of Fred. Beberniss, of
February 10, 1879, Tinal certificate No. 5679, dated July 12, 1884.

Lots 2 and 3, section 2, containing $8.50 acres, are included in the

“homestead entry of August Beberniss, dated January 12, 1880. TFinal
certificate, No. 6175, dated February 25, 1885. '
- You recommend that the application for survey be disallowed, and
. cite thie cases of John C. Christensen, 25 L. D., 413, and Grand qulds
‘and Indiana Railroad Company ». Butler, 159 U 8.,87,
" In the case of John C. Christensen, suprea, a survey was denied of a
small island in a meandered, non-navigable river shown by the official
plat of survey to be in existence at the date of the survey of the town-
'ship embracing the same, where the right of the riparian owners to the
bed of the river is recognized by the State in which the land lies, and
in the later case of Diedrick C. Glissman, 25 L. D., 474, where the facts
are essentially the same as those in Cliristensen’s case, the application
for survey was denied. The applications for survey in these cases were
‘denied upon the anthority of the case of Grand Rapids and Indiana
Railroad Company ». Butler, supra, in which case the title to an island,
containing 2.56 acres of land, was involved. There had been two sur-
veys of the township, comprising the land in dispute, one in 1831, and
another in 1837, in neither of which was any island meandered or sur-
veyed on the site of the island in dispute, and net until 1855 was said
island surveyed and marked on the plat of survey Island No. 5. The
‘supreme court held that the only inference that conld be drawn from
the facts of the case was that the government agents, its surveyors, in
1831 and 1837 did not consider the land of sufficient value to survey;
‘that there was nothing to indicate mistake or fraud, and that as in
Michigan a grant of land bounded by a stream, whether navigable in fact
““or not, carries with it the bed of the stream to the centre of the thread,
“the supreme court of Michigan was right in holding that whatever there
‘was of this conformation passed under the grant to Lyons and Hastings.

In"the case under consideration thie island is'shown to be of consider-
-able area, and to have been in existence, substantially in its present
“condition, at the time of the survey of thetowrship, but the official plat
indicates no island thereon in the loecality represented on the diagram
sent with the application. 1tis also shown that the island'is unoccu-
pied and without improvements. And the owners of the lands on the
adjacent banks of the river have acknowledged notice of the applica-
‘tion for survey, but offer no objection thereto. '

It is a clear inference from these facts, which are not disputed, that
this island was improperly omitted from the official survey, and the
application should be allowed. See the case of Archie G. Palmer, 26
L. D., 24 ‘ : :

For these reasons a survey is hereby ordered.
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HMOMESTEAD ENTRY—AMENDMENT.
STONEWALL J. MARTIN.

‘Where, through a mistake made in the description of the lands intended to be
entered, an entryman fails to secure the land selected by him, and a part of the
lands so intended to Dbe taken is included in the intervening entry of another,
he may be permitted to amend his entry by substituting for the tracts entered
so much of the lands intended to be taken as remains open to entry, and make
up the remainder from adjacent unappropriated land.

Secretary Bliss to the Commissioner of the General Land Office, June 10,
(W.V.D) . .. 1898, (B. B., Jr.)

On June 24, 1896, Stonewall J. Martin applied to amend his home-
stead entry No, 5200, made November 4, 1893, for the S. 1 of the NW,
1, section 20, and the SE. J of the NE. 1 and the NE, 1 of the SE. %,
section 19, T 26 N., R, 76 W., Cheyenne, Wyoming, land district, so as
to embrace in lien thereof the W. 4 of the NW. 1 and the NE % of the
NW. %, section 20, and the SE. £ of the SW. £, Sec. 17, in same numi-
bered township, but in range 73 west. Your office decision of August
25, 1896, denied Martin’s application, notwithstanding the favorable

. recommendation of the local office, because it ¢is not for the tracts
originally selected,” but held, at the same time, that he might relin-
quish the land described in his entry and make a new application for
the tract as above descmbed in range 73. TFrom this decision Martin
has daly appealed—

.. for the reason that said decision is contrary to law and the rulings of the General
Land Office. Secs. 2369-2372 R. 8. U. 8., and page 118 Circular Gen’l Land Ofﬁce
issued Oct. 30, 1895,

It appears from evidence filed with the application to amend, that

Martin did not intend to enter land in ra;nge 76; that he intended to

“enter a tract in range 73 which corresponds to the one in range 76 as

described in his entry papers; that the mistake in description was due
“to the fact that the sarveyor who aided him in making his selection gave
-him the wrong range number, and that it was not made through any
fault of his. It also appears from the records of your office that the
land in section 19, range 73, which Martin selected and intended to
-include in his entry, is now. embraced in the homestead entry, No.
3205, of William O. Newell, made November 12, 1895, but that none:of
the land in section 20, range 73, nor the forty acre tract in said section
17 which Martin now desires to take, has been appropriated. The S.
of the NW. £ of said section 20, range 73, which was originally selected
by Martin but misdescribed through no fault of his, is still open to
entry; buthe can not take the land in section 19, which he also origi-. -
nally selected, because it is embraced in the apparenﬂy valid subs1st1ng
~homestead entry of Newell.

The Department sees no reason why, in view of the facts and the
law applicable thereto, Martin may not be allowed to amend ‘his.entry
80 as to take the land in said section 20, range 73, which he originally
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selected, that is, the S. 3 of the N'W, % thereof, and the NE. } of the
NW. % of the same section 'and either of the other forties embraced in
his application to amend. Section 2372 Revised Statutes, as heretofore
construed by the Department (See Cawood ». Dumas, 25 L. D., 526),
seems to cover the case at bar and furnish ample authority for the
allowance of such amendment. It is evidently the intendment of that
section that the party amending his entry thereunder shall take the
land he intended to enter if that is still open to entry, but, if it is not,
then such other land as is open to entry. Here part of the land
intended to be entered is open to entry, and the other part adversely
appropriated. It follows that Martin may take so much of the
land he intended . to enter as is unappropriated, and make up the
balanice of the homestead allowance from adjacent unappropriated
land. In this connection see ease of Harriet A. Babcock, 21 L. D., 265.
There is such disparity of facts between the case at bar and the case
of L. A. Dorrington (14 L. D)., 564), cited in your office decision, as to
render the citation inapplicable. ‘

The decision of your office is reversed. You will allow Martin to
to amend his entry in accordance with the views herein expressed.

SIOUX INDIAN LANDS~COMMUTATION-PRICE OF LAND,

BANDALL MCDONNALL,

On the commutation of a homestead entry of Sioux Indian lands, restored to the
public domain under the act of March 2, 1889, the entryman must pay the
minimam price for the land, in addition to the payments required under said act
of 1889. '

Acting Secretary Ryan to the Commissioner of the General Land Office,

(W.V.D.) , June 13, 1898. (J. L. McC.)

Randall McDonuall, on January 8, 1894, made homestead entry for
the N. 4 of the NE.% and N. § of the NW. % of Sec. 22, T.1 N,, R.21 E,,
Chamberlain land district, South Dakota.

Said land is within that portion of the Great Sioux Reservation that’
was ordered to be restored to the public domain (upon due proclama-
tion) by Secs. 21 and 28 of the act of March 2,1889 (25 Stat., 338).

Said See. 21 provides that the price paid for said lands shall be—

The sum of one dollar and twenty-five cents per acre for all the lands disposed of
within the firgt three years after the taking effect of this act, and the sum of seventy-
five cents per acre for all lands disposed of within the next two years following
“thereafter, and fifty cents per acre for the residue of the lands then undisposed of.

In the case at bar, McDonnall paid for the land entered by him in

“accordance with the act above cited. Upon his applying. to commute
said entry to cash, your office demanded of him one dollar and twenty-
five cents per acre additional. MeDonnall contends that such demand
is unauthorized by law and appeals to the Department.
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The Department, on May 13, 1896, rendered a decision (State of South
Dakota, 22 L.D., 550) covering this case. Said decision discussed at
length the provisions of said Sec.2l of the act of March 2, 1889, in
connection with those of Sec. 6 of the act of March 3, 1891 (26 Stat.,
1095-1098), the latter of which permits commutation after the expira-
tion of fourteen calendar months from the date of entry, but speeifically
provides: _ _

The provsion of this section shall apply to lands on the ceded poition of the Sioux
reservation by act approved March second, eighteen hundred and eighty-nine, in
South Dalkota, but shall not relieve said setilers from any payments now required by law.

In view of the statutory provision last above quoted, said depart-
mental decision held (page 556):

This provision clearly recognizes the trust character of the payments originally
required of entrymen of Sioux lands, and means that, when sueh entrymen so elect,

_ they may commute, after the time named, by paying the minimum price for the land,
in addition to the payments required wrder the act of 1889.

The decision of your office appealed. from is correct, and is hereby
atfirmed.

PRACTICE—NIOTION FOR A RE‘I;IEARING-.
CUNNINGHAM @, SAPPINGTON,

Matiers arising subsequently to the initiation of a contest -do not furnish proper
grounds for a rehearing therein, but should be presented in a new and inde- .
pendent proceeding.

Secretary Bliss to the Gmnm_iss'ioner of the General Land. Office, June 14,
(W.V.D)) . 1898. . - (P.J.CY)

March 29, 1898, the Department denied Sappington’s motion for a
rehearing in the above entitled case, involving the NW, 1 of Sec. 26,
T. 26 N,, R. 2 K., Perry, Oklahoma, land distriet, (26 L. D.,441). The
ground of that motion was newly discovered testimony to the effect
that one C. M. Flora, who was originally a party to the contest against
the land, had entered into an agreement with Cunningham that he—
Flma—should withdraw from the contest and Cunningham should
prosecute the same, and if successful, the Jand should be divided
between them; that Flora was to contribute to tlie expenses of Cun-
ningham in the contest and that he did pay a part of the costs incurred
therein. From some affidavits that appeared in the. record of the
original case, it was determined that the showing made was not suffi-
cient to warrant the action prayed for, and. the motion was denied.

Sappington has now filed another motion for rehearing, and asks that
it be accepted as a substitute for the former one, in which, together
with the affidavits in support thereof, the objections to the former
motion and affidavits seem to have been overcome, -

Itis not deemed necessary to discuss the merits of the present motion
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for the reason that it is not considered, granting for the sake of argu-
‘ment that a cause of contest is stated, that a rehearing should be
allowed, The question that is now raised is not one of disqualification
of Cunningham to make an entry, as insisted, but, is whether the entry
he has made is a legal one in view of the charge that he had entered
into arcontract to divide the particular land with some one else, and
_did not énter it for his own use and benefit. This question is not ger-
~ 1name tothat upon which the former contest was based and tried. The -

matters relied upon in this motion were not in existence at the time the
former contest was initiated, but have originated since. The question
in that case was as to who was the prior settler on the land. Cunning-
ham was successful, Sappington’s entry canceled and Cunningham
made his entry. It is the legality of this entry that is attacked and it
is held that this should be attacked by an original and independent
proceeding and not by a rehearing in the.old case.

The motion is therefore denied.

OKLAHOMA LANDS—DISQUALIFICATION OF ENTRYMAN.
ROBERTSON ». PHILLIPS.

Advantage gained by repeatedly passing through the terrifory on a railroad train
during the prohibited period, such trips being for the purpose of locating a
-desirable tract, operates to disqualify the entryman. . .

Secretary Bliss to the Commissioner of the General Land Office, June 15,
(W.V.D,) 1898, - (L. I BY)

Sometime in the afternoon of September 16, 1893, Granvil C. Phillips
filed in the Enid,Oklahoma, land office his soldiers’ homestead declara-
tory statement for the SW. } of Sec. 22, T. 27 N, R. 5 W,
~Ten days later William S Robertson made homeqtead entry for the

~same land. :

January 24, 1894, Phﬂlms mfule entry for the same in pmsuance of
-his said-declar ELthI)

March 1, 1894, Robertson brounght contest against Phillips’ entry,

alleging that hls settlement was prior to the filing of Phillips’ declara-
- tory statement., Hearing was-commenced December 4, 1894,

January 11, 1896, the register and receiver found that Robertson had
the prior right to the land by reason of his settlement, and recom-
mended that the entry of Phillips be canceled.

On appeal, your office, by decision of August 27, 1896, affirmed the
‘action of the local office on the ground that '

Phillips was within the Cherokee Outlet -during the prohibited period -and took
~advantagerof ‘such presence to selectthe land in question.

Phillips’ appeal brings the case before the Department.

Some points of practice were raised at the hearing, and discussed in
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the decision appealed from, which it is not thought necessary to con-
sider, inasmuch as the record presented shows that Phillips is disquali-
fied from eclaiming land in the Cherokee Outlet by reason of having
violated the proclamation of the President opening the same to settle-
ment and entry.

Tollowing is his testimony on this point: .

Q. How frequently did you cross the Chervkee Outlet on the R. R, between the
3d of March, 1893, and the day of the opening$—A. Probably I crossed if hetween
the 10th and 16th two. or three trips, going up and down,

Q. Was you acting as-conductor then?—A. No sir.

Q. What was the occasion of your making those trms”l—~A Iwas makmg Pprepa-
rations to take a homestead.

Q. On these several trips that you made across the Strip between the 11th and
16th days of Sept., 1893, did you cross any time in the day time?—A. Yes sir, I

- think I did.

Q. How many times in the daytime?—A. I think the most of them were in the
day time, or part of them anyway. - - o

Q. How close is the tract of land involved in this contest to the right of way of
the R. I. R. R.?—A. Inever measured it, but to the best of my judgment it is'between
100 and 200 yards to the corner.

Q. How close is it to the station at Medfmd”Z—A Itis, I should ]udwe, about a
- quarter of a mile.

Q. The station at Medford had been established bofore the Strip opened had it
not?—A. Yes sir. ) .

Q. Can this tract of land be seen from the R. R.?—A. Yes sir,

Q. Passing by, had you -ever looked over, or in any way inspected this fract of
land?%—A: Yes.sir, I had. - )

Q.. When did you first determine to try to make entry for this tract of Llnd —A. I
can’t tell exactly, but it was before the opening; I was in conversation with one of
our attorneys of the R. I. Company—I forget his name now—and he advised me to
get a claim next to Medford, as'that was the center of the county and would make
‘a good place.

Q. Had you looked over this tract of land from the railway track with a view to
filing upon tliis partieunlar tract?—A. I did; I looked over it {rom ‘the ‘train -and
judged that was as pretty a place‘as I could tret .

Q. And then determined fo try to get an entry upon that tract of land, did’ you'?——-
A. Yes sir.

Q. And that was before the day of the opening?—A. Yes sir.

Q. And after the 19th day of August, 18939—A. Yes sir.

Q. Now, as'a'matter of fact, did you not make these trips across the Territory for
the purpose of inspecting the lands along the track and selecting a placeto file on?—
A. Probably that was one view I'had in going overin the day tlme or tryi mg to go
-over in the day time, as I passed through into Hennessey.

Q. And in so going through, you did look out and select this particular tract-of
landﬂ?—A Yes sir.

The foregoing was brought out on cross examination, and on re-direct.
examination, after saying that he did not know the lines of the tract
when he examined it from the cars, but ¢ picked it ont as being near
‘the center of the county and sloping from the townsite, aud that it
would make a nice home,” he was again cross examined as follows:

Q. When did you first learn the number of this tract of land?—A, I learned them
from the blue print or map that I got in Topeka. .
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Q. And it was the information that you obtained from observations made, in pass-
ing over the railway, near this land, on the trips that you have referred to, that
enabled you to file- your declaratory statement for this particular tract of land with-
ouf first going upon it, was it not?—A. That and being advised by one of our attor-
neys that Medford would be a good town on account of its being the center of the’
.county.

Q. You wouldn’t have taken this attorney’s advice if the tmct of land, on mspec—
tion, had not suited you, would you?—A. If I hadn’t thought I would have been
suited I wouldn’t have made filing.

Q.-Did you have that map with you as you passed back and forth through the .
Strip?—A. Yes sir. ‘

Q. You picked out the quarter on the map and then looked at it as you went by ¢—
A. Yes sir, '

Q And as a result of those observations 1esolved to take it, and filed upon it?—

. And from the advice I received.

Q. Do you mean to say by that answer that as a result of that observation and the

advice given you, you resolved to file upon it8—A. And to make it a home; yes sir,

Re-re-direct:

Q. You may state what the map you refer to in your answer was?—what kind of
a map?—A. I don’t know any other name, more than it is a blue print gotten up by
the R. I. R. R. Company for their line throngh the Strip, and the land adjoining it.

Q. It was just an ordinary blue print, was it not, with the sections marked along
the line of the R. I. R. R.?—A. Yes sir; I got it at the civil engineer’s office, at
Topeka.

Q. It was not marked in quarter sections, was 1t”2—A I think not; I think the’
sections were only given.

Two days later, it being the day on which the oral testimony was
closed, he was recalled by his counsel for the purpose of making some
COI‘IECﬁIOIlS in his testimony, and testified as follows:

Q. You say that there are some corrections you desire to make in your testimony
before signing ¢—A. Yes sir.

Q. You may now go ahead and call attention to the pa-r_tlcular portions of your
testimony that yon desire to correct and give the pages from the record, that the
questions or answers appear that you desire to correct.—A. At the bottom of page
88: Q. “Andin so going through, you did look out and select this particular tract
of land?”—A. “Yes sir”; I wish to change the answer *No sir; I selected and
obtained the numbers from a map.”

On page 42: Q. *‘And it was the information you obtained from observation made
in passing over the railway, near this land, on the trips that you have referred to,
that enabled you to file your declaratory statement for -this particular tract of land,
without first going on i; was it not?”—A. “That, and being advised by one of our
attorneys that Medford would be a good town, on account of its being the centeér of
the county”; also the question on the same page—‘“And as aresult of these obser-
vations, resolved to take it, and filed upon it?”—A. “And from the advice I
received.” Also the question following: “ Do you mean to say by that answer that
as a result of that observation and the advice given you, you resolved to file upon
i627—A. “And to make it a home; yes sir.”

These last three questions I wantto say, that at the time I answered them I (hd
not understand the purport or meaning of them; I made the selection of the land
from general observation, or sight, and from this map, which I had with me, during
that time, and while at the land office; I want to say that I had other selections
made in case I failed to get filing on this land; I had these selections, as with the
selection of the land I filed on, in my mind, so as to enable me to procure a home- -
stead, and better my condition in life.

On page 38: “ Passing by, had you ever looked over, or in any way inspected that
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tract of land?”—A. “Yes sir,” 1 wish to change that answer: ‘“that I never
inspected, except by general view from the train.” The question on the same page:
‘“ Had you ever looked over this tract of land from the R. R. track with a view of
filing on this particular tract?”’—A. I did; I looked over from the train and
judged it was as pretty a place as I could get.” I wish that to be understood that
this is given as my opinion at that time, only.

From this it clearly appears that he received the information that
enabled him to make entry of this land from being in the territory at a
_ time prohibited by the proclamation. It was to prevent just sueh an
advantage as Phillips gained, that the prohibition against entrance
into the territory was made. The information so obtained by him in
violation of 1.w was of equal advantage to that gained by one who
made the race after having first gone in at a prohibited time and
selected and located the land he designed to and did run for. It
guided the entryman on the records as it guided the runner in his race,
It enabled the filer to select his claim understandingly on the record,
just as it enabled the runner to guide his course to the tract he had
unlawfully selected for settlement, with this difference, that while the
rider in his haste might lose his way or miss his direction, the entry-
man was guided w1th mathematical preclslon to the coveted quarter
- section.

The examination and selection of the desired tract is, of necessity, a part of the
act of entering upon the same. (Faull ». Lexington Townsite, 15 L. D., 389.)

‘While this Department has held that the mere riding through the
territory on the cars during.the prohibited period was mnot such an
entry upon the land as would disqualify the person so passing through,
yet when it is shown that such trips were repeated for the main pur-
pose of locating a desirable tract for entry, and that the passenger had
provided himself with a map showing the sections, and so availed him-
self of the opportunity thus afforded of getting an advantage over
other settlers and entrymen who obeyed the mandate, it can not with
reason be held that be stands in the attitude of one who innocently or
inadvertently passes over the inhibited territory and who neither seeks
nor obtains an.advantage thereby.

The Department being clearly of the opinion that I’hllhps is shown
to be disqualified from making entry of the land in dispute, it is not
necessary to consider the question of priority of claim of the litigants.

* The decision appealed from, in so far as it holds the entry of Phil-
lips for cancellation, is affirned, and his said entry is ordered to be
canceled, and the homestead entry of Robertson having been excluded
by the entry of Phillips, will be reinstated. '
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: RA_ILROAD GRANT-INDEMNITY SELECTION—. PPROXIMATION.
Davis . NorTHERN PAcrri¢ R. R. Co.

The occupancy of a tract in connection with setflement and residence npon adjoin-
ing land operates to exclude such tract from indemnity selection.
The rule of approximation will not be enforced when it will deprive the entryman
. of his improvements, and the difference between the excess and the deficiency
is but slight.

Secretary Bliss to the 00mnﬁssio-nea~ of the General Land Office, June 15, _
(W.V.D.) 1898. (G. R. 0

The record in the case shows the following facts: -

Lots 7 and 11 of section 15, T. 12 N., R. 8 B., Vancouver, Washing-
ton, are within the indemnity limits of the grant to the Northern Pacific
Railroad Company.

This land was surveyed in 1889. On Oectober 27, 1891, the Northern
Pacific Railroad Company filed indemnbity list No 41, 1ncludmg said
tracts. This selection was rejected by the local ofﬁcers for conflict
with pending claimg, and an appeal was taken. On March 9, 1892,
Levi A. Davis applied to make homestead entry of the tracts, together
with the S. § of the NE. %, the SE. } of the NW. 1, and lot 1 of seetion
16. His application was rejected by the local officers for conflict with
the pending selection of the railroad company, and because there was’
too great an excess in area over one hundred and sixty acres. He
appealed to your office, which, by letter of July 30, 1894, ordered a
hearing to determine whether said land was subject to the rlghts of the
compaty.

The testimony shows that Davis, in 1886 settled upon land which,
when surveyed, proved to be the S, 4 of the NI %, the SE. 1 of the
NW. L, and lot 1 of See. 16; and lots 7 and 11 of Sec. 15, T. 12 N, R.
8 E. He made his home upon and improved said land from that time
up to the date of bearing, with the intention of entering it under the.
homestead laws. His dwelling house and other buildings were upon
the land in section 16. Upon said lot 7 the improvements made by him :
consist of about five acres cleared, grubbed and fenced, and cultivated
continuously up to the date of hea-riﬂg. He has made no improvements
upon said lot 11, ’

It is contended by counsel for the railroad company that there are
not enough vacant lands in the odd-numbered sections. within the
" indemnity limits to satisfy the losses existing. in the grant ab date of
definite location, and that, consequently, all the lands within said limits
were appropriated and reserved from that date by force of the statute,
to indemnify the company for such losses. It has not, however,; been
determined that such a deficiency of indemnity lands exists. = The oceu-
pation of said lot 7 by Davis, in connection with his settlement and
residence on the adjoining land in section 16, was a bar to the com-
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pany’s application to select, and the ruling of your office in that respect
was correct. It appears, however, that Davis has never occupied or
improved any portion of said lot 11. The fact that he intended to
include it in his homestead entry ean not, in the absence of some act of
settlement on his part, reserve it from the company’s right to select it
‘a8 indemnity. The company’s selection of said lot 11 may, therefore,
be approved, if there is no other objection thereto. _ ‘

Counsel for the railroad company contend, further, that as the land
included in ‘Davis’ application embraces more than one hundred and
sixty acres, the rule of approximation stated in the-case of Henry C.
Tingley (8 L. D., 205) should be applied, and that Davis should be
required to eliminate the lots in dispute from his application. It was
‘held, - however, in the ecase of -Joseph ©. Herrick (14 L. D., 222,
syllabus): :

The rule of approximation will not be enforced when it operates to deprive the-
entryman of his improvements, and the difference between the excess and the defi-
ciency is but slight. .

In the present case lot 11 contains 1.55 acres and lot 7 contains 17.30
acres. After eliminating lot 11 the entry will contain 169.45 acres, or
an excess of 9.45 acres over the one hundred and sixty allowed by law.
- By eliminating lot 7 the deﬁmency would be 7.85 acres. The difference
between the excess and the deficiency is thus only 1.60 acres, while
Davis has improvements upon lot 7 which are of the valiie of at least
one hundred dollars. TUnder the circumstances the rule of approxima-
tion will not be applied to this case and Davis will be allowed to 1nclude
said lot 7 in his homestead application.

. Your decision is modified as stated above.

PUBLIC SURVEYS—RETRACEMENT-RESURVEY.
CIRCULAR.
Commissioner Hermann to United States Surveyors- General, June 15,1898.

- Onpage 224 of the 1894 Manual of Surveymw In struc‘mons, it is stated
as follows: _

If it becomes necessary to.retrace any of the exferior lines in order to ploperly \
close their lines of survey it must be done at the depuly s own expense as a leg 1t1mate
contingent in executing the contract.

'The construction to be put upon this paragraph is to the effect that
deptities when closing their lines upon old work should not expect and
will not be allowed compensation for runnin g over the lines previously
establlshed when it is done for the purpose of identifying and locating-
corners upon which they are instructed to close, or from Whlch they are
instructed to initiate their surveys.

The paragraph is not intended to disallow compensation for retrace-
ments made for the purpose of accounting for connéctions and closings
upon previously surveyed lines, and for the purpose of vindicating the

\
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" distances and bearings of these connecting and closing lines in cases
where the absence of ‘such showing would be considered by this office
to indicate a failure on the part of the deputy to conform his work to
the requirements of the Manual.

For example, suppose the deputy is required to establish the N, W,

“and 8. boundaries of seetion 13, the range line having been previously
established and accepted, and his latitudinal lines differ in length more
than the limit allowed by the Manunal; it will be the duty of the deputy
to retrace the B. boundary of this section and note the alinement in
order to explain this excess of difference.

‘In the same manner an excess of closing on this east ‘boundary when
ronning the latitudinal lines of said section will have to be accounted
for by a remeasurement of the said boundary.

In cases of closings upon previous work in the interior of a townshlp,
the deputy often finds that his lines show an excess over limits of several
chains in alinement and measurement on opposite sides of a section.
His duty in such cases is to re-run the section boundaries adjoining his
work to locate the error and re-set corners if found dilapidated or insof-
ficiently witnessed. If no error in excess of limits is discovered, pay-
ment will not be allowed for the reason that the deputy’s own work will
thus inferentially be shown defective. He is not required to re-run
lines beyond those of the adjoining section.

In another example: Suppose the deputy in subdividing a township,
the N. boundary of which is already accepted, and the adjoining town-

~ship on the north subdivided and accepted, finds the lengths of his
closing lines in the north tier, and the distances on the north boundaries
of the sections of this tier to be in excess of limits, he should retrace
and remeasure the north boundary of township and report the measure- -
ments re-establishing dilapidated, and defective corner monuments at
the time. If the line as re-run by him prove to be within limits, he will
not be paid for the resurvey, but if the line be out of lln]ltb, he is
entitled to compensation therefor.

Deputies will also be instructed that in any case of finding a mis-
closure, in connecting new surveys with accepted surveys, the presump-
tion is in favor of the correctness of accepted work instead of the new
lines being run, provided no evidence to the contrary exists. A single
trial or random line by the last deputy cannot be held to discredit the
connected system of work previously acecepted under a previous. con-
tract. Hence a deputy must first retrace and examine those of his own
" lines liable to contain the error which caused said misclosure. If he
ther finds his own work accurate, and is willing to abide by the result
of an inspection thereof, he is required to retrace the older line in
which he suspects error, and justify ]:ns own work by showing the true
condition.

This principle is the basis of the first paragraph on page 53 of the
Manual, and is a condition precedent to the retracements treated of in
this eircular.
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In cases where the deputy is subdividing a township the boundaries
of which are euntirely or partly obliterated, and he cannot in closing
thereon identify or locate some of the corners, he should re-establish
the line in accordance with the rules laid down in the Manual, pages 72,
73, and 74. Other cases are treated of in these pages in which depu-
ties will be governed by the directions therein given. It is mnot neces-
sary to make suppositious cases of every variety of circamstances
which the deputy is liable to encounter. It is sufficient to state that
retracements and resurveys not specifically provided for in the deputy’s
special instroctions, which are deemed by the deputy to be necessary
to make a consistent showing of his work (this office to decide as to the
necessity thereof when finally passing upon the work) and retrace-
ments and resurveys found necessary by reason of obliteration will be

- paid for, satisfactory evidence being required in all cases that they
" were necessary.

These retracements must be corroborated by the exauminer before the
~ deputy will be allowed compensation, and retracements thus made, as
well as resurveys, will be noted in the data furnished by surveyors
general to the examiners when starting for the field inspection, and
the latter will be required to examine each mile or portion of a mile of
such retracements in order to Verify the work done by the deputy for
which he asks compensation.

‘When the special instructions accompanylno the contract speclfymg
that certain lines of old surveys are to be re-established, resurveyed, or
retraced if eertain conditions be met with, and such work is performed
in compliance therewith, there will be no question as to the compensa-
tion therefor.

You are further directed to motify deputies that retracements made
for the purpose of accounting for connections and closings made on
lines of old surveys, and to justify the length and bearing of connec-
tion and closing lines, where the absence of such would indicate failure
to conform to the requirements of the Manual, will be paid for at the
minimum rate per mile named in their contracts for the class of lines
retraced (base lines, standard lines, and guide meridians, being classed.
as township lines, us the Manual does not require that such lines when
retraced be doubly chained in any instance), provided the re-establish-
ments, resurveys and retraeements stated in his notes are corroborated
by the field examiner.

For re-establishments and resurveys (those which involve the estab
lishment of corners); the deputy will be paid at the rates per mile
named in his contract for the class and character of lmes re-established
or resurveyed.

In restoring lost or obliterated corners the deputy w111 when 1t is
applicable, follow the pamphlet instruections for ¢ Bestma’mon of Lost
or Obliterated Corners and Subdivision of Sections,” issued by the
General Land Office October 16, 1896 (23 L. D., 361), a copy of which
accompanies the Manual now in his possession. . :

21673—VOL 27—~6
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Notes of re-establishments, resurveys, and retracements will be full
notes in every particular, and they will be incorporated in a book by
themselves. The title page thereof will clearly state as usual, the sur-
~ veys.made, when-and by whom, and under what authority. Following
the index, will be an affidavit by the deputy explanatory of the lines so
re-established, resurveyed, or retraced, and setting forth the absolute
necessity therefor. . Following this affidavit will be the usual prelim-
inary oaths of assistants covering the retracements or resnrveys. Then
will follow the notes of said surveys. :

In all cases of retracements and resurveys the deputy will append a
~table of latitudes and departures showing that the exterior lines limit- .
ing his work close within allowable limits of error..

Following the notes, the usnal final oath of the deputy and hlS ass1st
ants will be inserted. They will cover the resurveys only. '

BiNGER HERMANN,
Commissioner.
'DEPARTMENT OF THE INTERIOR, '
June 15, 1898.

The foregoing instructions are hereby approved, and authority is
hereby given the Commissioner of the General Land -Office to direct
the surveyors general to attach the same to the special instructions to
deputy surveyors accompanying each contract for the survey of public
~ lands, the same to form a part of such special instructions. _

o C. N. Biiss,
Secretary.

JUANITA LODE

Motion for review of departmental decision of May 5, 1898, 26 L. D.,
608, denied by Actmg Secretary Ryan, June 20, 1898,

ABANDONED MILITARY RESERVATION—ACCRETION—SCRI_P LOCATION,.
R. M. SNYDER.

Accretions to an island reserved for military purposes become in fact and in law a
part of such reservation, subject to disposition under the act of July 5, 1884, on
the abandonment of said reservation.

The act of July 5, 1884, for the disposal of abandoned military reserva,tlons, does not
contemplate the restoration of such lands to the public domain for general dis-
position under the public land laws, but provides that such lands shall be dis-
posed of in‘a special manner, and thereby takes them out of the class of lands
subject to location with Porterfield serip.

Acting Secretary Rydn to the Commissioner of the Genéral Land Office,
(W.V.D) June 20, 1898, _ (& B. G.)

~ R. M. Snyder has appealed from your office decision of Au'g'»ust‘lO,
1896, rejecting his application made at Booneville, Missouri, May 15,
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- 1896, to locate Porterfield scrip No. 100, for lot 1, See. 28, T. 50 N., R.
33 W., upon the ground that said tract of land had been embraced in
an abandoned military reservation, and is only subject to disposal
under the provisions of the act of Congress, approved July 5, 1884,

In the decision appealed from it was said:

It appears from the records of this office that said tract of land is a part of an
island which was reserved by executive order of March 10, 1865, for military pur-
poses, and that the said reservation was, on July 22, 1884, turned over to this depart-
ment for disposal under the act of July 5, 1884 (23 Stat., 103), which provides that
the Secretary of the Interior shall eause the said lands to be appraised and sold at’
public smle to the highest bidder for casli, at not. less than the appraised .value
thereof.

Under anthority from the Department, dated NovemDber 11, and 16, 1890 the island
embracing the tract of land in guestion was duly 1ppralsed, and on May 13, 1896,
the Secretary ordered the same to be offered at public sale and sold to the highest
bidder, but not at less than the appraised value thereof.

" In view of the foregoing, I conclude that the land thus applied for is not subJth
‘to said location.

Specifications 1 and 5 of the appeal cover, subst&utially, the conten-
tions of the appellants, as follows:- ,

1. It was error to find as a matter of fact that the premises in controversy ate
part of an island which was reserved, March 10, 1865, or at any time, by executive
order or otherwise, for military purposes. .

5. Even if the premises in-controversy are a parf of an island which was reserved

by executive order of March 10, 1865, for military purposes, it was, neveltheless, error

- of law to hold and decide that, because of that fact and the further fact that the
original reservation was, July 22, 1884, turncd over to the Interior Department under
the act of July 5, 1884, zmd under salcl act the land appraised dand ordered to be sold
at public sale, the tract in controversy was necessarily not bubJect to the applica-
tion of appellant.

By letter of April 27, 1898, the Department ealled on your ofﬁce for
more specific 1nf01‘m'1t10n as to the locus of the land and the history of
the reservation.’ '

In your office letter of May 3, 1898, responswe to said request, it is
stated that the island, as 01A1g1na11y bmveyed contained 54.70 acres, in
sections 28 and 33, of said township; that in 1895, the general appraiser
of abandoned military reservations visited the land, with a view of
appraising it, as provided in the act of July 5, 1884, and reported that
after diligent inquiry he found that what was once the island no longer
existed, and that the water once running along the south side of it was
no longer there, so that the island as it originally existed was con-
nected with the main-land lying - within the limits of Kansas City, Mis-
souri; that said island with its aceretions covered an estimated area of
two hundred acres of very valuable land; also that the lines of the
island were entirely obliterated, so that it was impossible to locate the
land until it had been resurveyed; that the matter was reported to the
Department and authority requested to re-establish the corners on the
island and re-meander it in accordance with the field notes of the origi-
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nal survey; also to survey any land remaining outside of the original
meander lines of the island, so that a proper plat could be constructed
showing the island as it existed at the time of the original survey, and
the area and cxtent of the land, attached thereto, which had formed
- since the original survey, which request was granted by the Secretary -
-of the Interior, and the resurvey accordingly made.

- Your office also transmits photolithographic copies of the plats of
the original survey and resurvey of the island, a copy of the Presi-
dent’s order of March 10, 1865, reserving said island for military pur-
poses, and a copy of the further order of the President of July 22, 1834,
transferring the island to the control of the Seeretary of the Interior
for disposal under the act of July 5, 1884,

The map of the resurvey of said island made and certified as correct,
shows the present aréa of the island, with its accretions, to be 130.15
acres, and that lot 1 of section 28, in controversy, contains 41.04 acres,
A partition line of accretion is drawn on the miap, apparently in the
center of the dry bed of the old slough which at one time sepamted
the island from the main-land on the Missouri side.

The contention of the appellant that the premises in controversy are
not part of the island which was reserved for military purposes, March
10, 1865, is thus made plain, being based on the idea that said lot 1, as
shown by the new survey, “is not coincident with the whole or any
part of said original reservation,” and is therefore no part of the island
which was reserved by executive order of March 10, 1865, for military
purposes, and that this being so, it is not subject to disposition under
the act of 1884 as an abandoned military reservation.

It will not be necessary to inquire into the law of riparian proprietor-
ship as applicable to the State of Missouri and administered by the
courts of that State to refute this proposition. It can make no differ-
ence, so far as the question here presented is concerned, whether the
one-half, the whole, or any part of the now dry bed of the old slough
which once separated the island from the main-land is the property of
the United States. The main-land on the bank of the slough is private
property, in which the United States has no interest, hence whatever
part of the bed of the slough does not belong to the United States

belongs to either the title holders of the main-land or to the State of
~ Missouri, and to that extent is not subject to the disposition of the
United States, and can not be located with Porterfield scrip.

Acting on the hypothesis, which is probably correct that the whole
of lot one as shown by said survey is the property of the United States,
then it-seems clear that so much land as was added to the island by the
reliction of waters is invested with the same status as that oecupied by
the island at the time it became a part thereof, and it appearing that
at that time said island was reserved for military purposes, the accre-
tions added thereto, as aforesaid, became in fact and in law a part of
- that reservation, and were ‘therefore part of an abandoned military
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reservation, which was by the President’s order of July 22, 1884, afore-
said, transferred to the control of the Secretary of the Interior for
disposal under the act of July 5, 1884. ,

The act of April 11,1860 (12 Stat., 836), entitled “An act for the
relief of the legal representatives of Charles Porterfield, deceased,” is.
as follows: ‘

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That the Secrefary of the Interior be, and he is hereby,
authorized and required to issue to William Kinney and Thomas J. Michie, exee-
utors of the last will and testament of Robert Porterfield, deceased, a nuniber of
warrants, equal to six thousand one hundred and thirty-three acres of land, accord-
ing to the usnal subdivisions of the publie surveys, in quantities not less than forty
acres; to be by them located on any of the public lands which have been or may be
surveyed, and which have not been otherwise appropriated at the time of such loeca-
tion within any of the States or Territories of the United States where the minimum
price for the same shall not exceed the sum of one dollar and twenty-five cents per
aere; to be selected and located in conformity with the legal subdivisions of such
surveys, and appropriated according to the directions contained in the last will and
testament of the said Robert Porterfield, deceased, in the same manner aud for the
purposes directed in regard to the lands which were lost by the said legal representa-
tives in the action with Clark and others, as decided by the Supreme Court of- the
United States. '

The lot in. controversy is public land which has been surveyed, is
single minimum land, and is subject to the location of Porterfield scrip,
unless Congress had directed that it be otherwise disposed of,

The act of Jul_y b5, 1884 (23 Stat., 103), provides in part as follows:

That whenever, in the opinion of the President of the United States, the lands,
or any portion of them included within the limits of any military reservation here-
tofore or hereafter declared, have become or shall become useless for military pur-
poses, he shall cauise the same or so much thereof as he may designate to be placed
under the control of the Secretary of the Interior for disposition as hercinafter
provided, and shall cause to be filed with the Secretary of the Interior a notice
thereof. ) o -

That the Secretary of the Interior may, if in his opinion the public interest so
require, cause the said lands, or any part thereof, in such reservations, to be regularly
surveyed, or to be subdivided into tracts of less than forty acres each, und into town
lots, or either, or both: He shall cause the saids land so surveyed and subdivided,
and each tract thereof, to be appraised, . . . . and when the appraisement shall he
approved, he shall cause the said lands, subdivisions and lots to be sold at public
sale, to-the Lighest bidder for cash, at not less than the appraised value thereof, nor
less than one dollar and twenty-five cents per acre.

There is no contention that the reservation of this island in 1865 for
military purposes was not, so long as it existed, such an appropriation
as took it-out-of the class of lands subject to location by Porterfield
serip,but it is urged that the sole and only effect of the proceedings
recited was to extinguish a former reservation or use, and to put the
land formerly included therein back into the public domain, subject to
disposition nnder general laws, as well as under the act of July 5, 1884,
that the acts of July 5, 1884, and April 11, 1860, supra, should be con-
strued in pari materia, where equally applicable, and that ¢ the senior
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title accruing under'elther act appropriated the land and held it as
against the other.”

[This. argument is not sound.

- TRecurring to the main features of the act, it is clear that it was not
thereby contemplated that lands embraced in abandoned military res-
ervations should be restored to the public domain for general disposition
under the public land laws.

- That Congress has paramount countrol over the public domain of the
United States, and that it may dispose of it as it sees proper, within
eonstitutional limitations, admits of no question, and where that branch
of the government has directed that lands of a particular class or
oceupying a particalar status shall be disposed of in a special manner,
such manner of disposition is exclusive, unless a contrary intention
clearly appears, and the land department is without aathority to make
a disposition of such lands other than in the way specifically provided.

This land is not subject to disposition under the general land laws,
nor under a private act, for the reason that Congress, in the exercise of
its anthority, has dlrected otherwise.

The decision appealed from is affirmed.

In connection with this case, theattention of the Department is ealled
to the application of John H. Menssing to make homestead entry for
lots 1 and 2 of fractional section 28, and lots 1 and 2 of fractional sec-
tion 35, township 50, range 33, Boonville land district, Missouri, which
was rejected by the register and receiver and appeal taken to your
office, which was transmitted to the Department for consideration in
conunection with the appeal of Snyder, in the matter of his application
to locate Porterfield scrip on the land. |

This application to homestead the land is made under the proviso to
section 2 of the act of 1884, which protects settlers under certain condi-
tions. Inasmuch as your office has not passed on said application, the
papers in conneetion therewith are returned for such action as may
seem proper.

RATLROAD GRANT-INDE MNITY~APPLICATI ON TO ENTER.
TuBBs v. NORTHERN PAcIFI¢ R. R. Co.

The improvement of land with a view to taking the same under the timber culture
" law confers no right thereto that will bar indemnity selection thereof.

The ruling in Ard ». Brandon, 156 U. 8., 587, that the failure of an applicant to
appeal from the erroneous rejection of his application to enter does not defeat
bis right to tke land, had reference fo the case of a settler whose application
under the settlement laws was erroneously rejected, and who continued to
reside upon aud claim the land, and is not applicable to a timber culture appli-
cation erroneously rejected.

Aecting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D) June 20, 1898. - (WL ALR)

The tract here involved, viz., the SE of See.15,T.15 N, R.42 E,,
-Walla Walla, Washington, land district, was included in the with-
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drawal of March 30, 1872, on amended map of general route of the
~ Northern Pacific Railroad, and on definite location of the road, it fell

within the indemuity limits of said road, the withdrawal being con- -
tinued by executive order of November 17, 1880. These withdrawals
have been held to be without authority of law and of no force or effect.
Cole v, Northern Pacific R. R. Co.,17 L. D.,8; Northern Pacific R. R.
Co. . Davis, 19 L. D., 87, .

December 17, 1883 the company selected said tract as mdemmty
No losses were speelﬁed at that time, but on October 27, 1887, & list of.
lands lost in place was filed, and on August 30, 1892, a rearranged list
was filed, setting forth selections and losses tract for tract.

September 15, 1888, Hiram Tubbs filed an application to make timber
culture entry fm the lamd

A hearing was ordered to determine the rights of the parties, and
after much delay testimony was taken April 16, 1895. :

August 6, 1395, the local officers recommended that the company’s
selection be canceled and Tubbs’s application allowed. :

On appeal your office reversed the decision below, and held the selec-
tion intact, whereapon Tubbs appealed to the Department.

At the hearmg Tubbs testified that he had been claiming the tract
in eontroversy since 1873, in connection with the quarter section adjoin-
ing this on the north, wh_ich he had entered under the homestead law.
In 1883 (whether before or after the date of the company’s selection is
not shown) he tendered his timber culture application for the tract in
- question, with the proper fees and commissions, and on the rejection
of said application he directed his attorney to take an appeal to the
General Land Office, but he could not say whether the appeal was
filed. In 1883 he fenced about fourteen or fifteen acres of said tract,
and in 1886 or 1887 he completed the fence around the entire tract.
This fence was the only improvement he had made on the land. He
had bought tree seed to plant, but they had not been planted.

1t is argued on behalf of Tubbs that the railvoad company initiated
no valid elaim to the land in question until it filed its rearranged list
in 1892. The Department has held, however, in the case of O'Brien v.
Northern Pacifie Railroad Oompany (22 L. D , 135), that. selections of
this character are valid from the date of the ougmal selection.

The claim of the company to the land here involved attached, then,
on December 17,1883, when it selected said tract, and the validity of
the selection is dependent updn the status of the tract at that date.

In the case of Romaine ». Northern Pacific Railroad Company (22
L. D., 662) it was held that the improvement of land with the view to
takmg the same under the timber culture law confers no right thereto
that will bar indemnity selection thereof.

Unless, therefore, Tubbs had, at the date of the company’s selection,
a valid pendmg application for the land, the company’s right is supe-
rior. He testifies that he filed an application in 1883, but he does not -
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show whether this applieation was filed before or after the company’s
selection, nor does it appear that he appealed from its rejection. If it
was filed after the company’s selection, then it is clear that the com-
pany’s rights are superior. If it was filed before the company’s selec-
tion and he failed to appeal from its rejection, then he had no pending
application at the date of the company’s selection and consequently
the company’s rights are superior. '
. It is contended on behalf of Tubbs that under the decision in the

case of Ard ». Brandon (156 U, 8., 537), it was not necessary that he
should have appealed from the erroneons rejection of his application
to enter. That decision had reference to the case of a settler whose
application under the settlement laws was erroneously rejected and
who contintied to reside upon and claim the land. It does notapply to
a timber culture application erroneously rejected. :

It must be held, therefore, that Tubbs has failed to show such a right
in himself as would defeat the company’s selection.

Your office decision is affirmed.

MINING CLATM—DISCOVERY—-JUNIOR LOCATION.
Duxie LobDg.

‘Where an applicant for mineral patent permits a junior adverse applicant to include
in his claim the land embracing the discovery on which such earlier claim rests,
under an agreement that the land in conflict will be deeded to the holder of
said claim on securing title thereto, said action will not be held to work such a
loss of the discovery on fhe part of the prior applicant as will defeat his entire
location, it appearing that said agreement has been carried into effect, thatsaid
applicant has at all times been in possession of the ground in question, and that
said discovery and improvements were not made the bhasis on which patent was
secured under the junior location.

Acting Secretary. Ryan to the Commissioner of the General Land Office,
(W.V.D) June 20, 1898. (E. B.; Ir.)

In the case of the Duxie lode claim, Glenwood Springs, Colorado,
mineral entry No. 106, made January 3, 1887, by James McDonnell and
others, your office, on May 26, 1896, required a supplemental abstract
of title and republication of notice of application for patent, allowed

“applicants sixty days to show cause why tlie entry should not be can-
celed as to all ground embraced therein which had been patented as
the Jote Smith lode claim, mineral entry No. 428, and allowed them the
same. time to show cause why their entry should not be canceled as to
the remainder thereof for the reason that the ground containing the
Duxie discovery shaft and the rest of applicant’s improvements had
been excluded from the entry and patfented as part of the Tipperary
Boy lode claim, mineral entry No. 76,

The applicants, in response, made no objection to the cancellation of
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their entry as to said ground embraced in the Jote Smith patent, and
agreed to comply with the requirements as to abstract of title and
. republication if your office would accept a conveyance of the said
ground on which were the Duxie discovery and other improvements,
and, in the absence of other objection, would then issue patent upon
the amended entry. By its decision of October 27, 1896, your office
declined to accept such reconveyance and held the Duxie entry for can-
cellation. The Duxie applicants thereupon appealed to the Department.
The Duxie claim was located August 5, 18379. Application for pat-
ent therefor was filed October 14, 1885, and included the ground in
question. No adverse claim was filed against the Duxie application
during the period of publication, which expired in December, 1885,
The delay thence until January 3, 1887, when the Duxie enfry was
made, was caused, apparently, by the pendency of a suit by the Duxie
claimants in support of their adverse claim against the then pending
and prior application for the Jote Smith c¢laim. This suit was settled
December 18, 1886, in favor of the Jote Smith applicants.
. The Tipperary Boy claim was located March 29, 1834, The applica-
tion for patent therefor was filed April 17, 1886, and included the
ground in question, about one acre, whereon are the Duxie discovery
and improvements., Infry thereunder was made July 3, 1886, and
patent issued thereon December 20, 1890. The inclusion in the Tip-
perary Boy application and patent of the Duxie ground above indicated
without objection by the Duxie applicants, is explained in the affidavit
of Thos, McDonnell, one of said applicants, as follows: -

When the owners of the said Tipperary Boy Lode, Messts. D. R. C. Brown and
Patrick Fitzgerald, were about to make application for patent upon said Tipperary
Boy Lode claim they came to this affiant and his co-owners and agreed with affiant
and his co-owners that if the said Duxie Lode would not adverse the application of
said Fitzgerald and Brown upon their said Tipperary Boy lode wining claim, the
said Fitzgerald and Brown would imimediately upon receiving their receiver’s
receipt upon the said Tipperary Boy lode elaim, convey by good and sufficient deed
to afflant and his co-owners all of the territory in conflict between the said Tipper-
ary Boy and the said Duxie Lode; that affiant and his co-owners relying upon the
said agreément so made did not adverse the said application of the Tipperary Boy
Lode, believing that by the said agreement they were receiving all that conld pos-
sibly accrue to them from the most favorable termination of an adverse and a suit
and judgment thereon; that after the owners of the said Tipperary Boy Lode
received their said receiver’s receipt they forthwith made, acknowledged and
delivered to affiant and his co-owners their deed conveying all the conflict between
the said Tipperary Boy Lode and the said Duxie Lode, which said deed was duly
recorded in book 34, at page 391 of the records of Pitkin county and a certified copy
of which said deed is hereto attached; and by the delivery of said deed the said
agreement of Brown and Fitzgerald was fully completed, carried out and executed;
that affiants at the time they made said agreement and received said deed were not
aware that the ground in conflict between said claims contained the shaft on the
-said Duxie Lode or that the making of such agreement or permitting the said Tip-
perary Boy Lode to get patent.in accordance therewith would in any wise affect the
validity of the said Duxie Claim.

These statements are corroborated by the affidavits of James MeDon-
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nell, another of the Duxie applicants, and by both said Fitzgerald and
Brown, the Tipperary Boy applicants. A duly certified copy of the
" said deed is on file. It is dated August 4, 1886, and conveys all of the
ground in question to the Duxie applicants, who allege that they are
now and ever since have been the owners thereof, that they have sunk
said discovery shaft to a depth of three hundred feet at great expense,
and that '

On account of the depth of the slide and wash located on said Duxie claim it
would -De very difticult and expeusive to make a bone fide mineral discovery else-

where upon said claim.

- The Duxie was the prior location, and the proceedings to obtain
patent therefor, up to but not including-entry, were also prior to those
for the Tipperary Boy and unquestioned by the applicants for the lat-’
ter. 'Why the Duxié applicants shonld have consented to the inclusion
of any of their ground in the Tipperary Boy application and entry is
inexplicable upon any other view than that indicated in the affidavit of
Thos. McDonnell and corroborated as above stated. They evidently
believed that otherwise they would have to institute adverse proceed-
ings, which, with the delay and expense incident thereto, would be

avoided by entering into the agreement they did, and that their inter-
ests as the prior and better claimants to the area in conflict would be
fully protected under such agreement. From the inception of the
Dugxie location the claimants thereunder have been in constant posses-
sion of the ground in guestion and clearly did not intend to part with
the claim or right to any portion thereof, especially their discovery
shaft, the position of which, with reference to the lines of the Tipperary
Boy location, was m1sundelbtood

It may be doubtful whether they were requir ed to adverse the T1p
. perary Boy application, being themselves prior applicants and having
already acquired the right, upon the records, to make entry of the
‘grouud in question. Without discussing the effect of ifs exclusion
from the entry, it is plain that they had the possessory title thereto at
that time, whether the same remained in them by virtue of their loca-
tion and proceedings for patent, or whether they held it under said
deed, and that they have held it ever since, and now hold the full leoml
title theleto under the patent.

Conceding for the sake of argument that the proceedings of the Tlp
perary Boy applicants for patent and the agreement between them
and the Duxie applicants together vested.the possessory title for
the time being in the former, it was held in trust for the latter and
was. returned soon after to them in execution of the frust. It thus
appears that whatever right or tifle was obtained by the Tipperary
Boy applicants to the said grouud, it was in no sense obtained or
asserted in hostility to the right and claim of the Duxie applicants,
but rathér in confessed recognition and acknowledgment thereof.
The Department is of opinion that there has not been shown such a
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loss of the discovery in this case as to work a loss to the Duxie appli-
cants of their entire location, and that a reconveyance of the ground in
question is not essential to the issue of patent for such residue of the
location as applicants may appear entitied to after compliance with the
requirements hereinbefore mentioned.

It should be stated that the discovery and improvements upon the
area in conflict ave not the discovery or improvements upon which the
Tipperary Boy patent was obtained; in other words, this is not a case
where the discovery aud improvements in question are being made to
do double duty by way of securing patent to two separate claims.

The decision of your office is modified according to the views herein
expressed.

MINING CLAIM—APPLICATION—EXPENDITURE.
OPINION.

Under section 2325, R. 8., an application for a mincral patent is not limited to a
single claim, but may embrace ‘‘any land claimed and located for valuable
deposits,” otherwise spoken of as ‘“the claim or elaims in common;” hut a fair
construction of the word *claim,” as used in said section in connection with
the stated expenditure required as aprevequisite 1o patent, and as generally used
in the mining laws, requires that where more than one claim is included in the
application the expenditure must equal five hundred dollars for cach’ claim,

Secretary Bliss to Hdward 0. Wolsott, U. 8. Senate, June 21, 1898.

I have the honor to acknowledge the receipt of your letter of the
6th instant, inviting my attention to an accompanying brief, regarding
the $500 expenditure required upon a mining claim as a condition to
obtaining patent thereto, and requesting an ear]y opinion upomn the
question.

My:attention is not called to auy pendmo case involving that que5~
tion-nor is amended paragraph 53, of mining regulations, referred to
in the brief accompanying your letter, questioned in any proceeding
now before this office. While I am glad to comply with your request,
an’opinion given under- these circumstances must be regarded. as
Zinformal and as not entitled to the consideration which would attach
-to a ruling made in the usunal course of deciding litigated and con-
“tested cases, after an examination of opposing contentions, Amended
paragraph 53 of the mining regulations (26 L. D., 378), is the one
atfecting the question presented by your letter and a copy of that
pamgraph is hereto attached.

In the circulars and decisions of the land department prior to Octo-
ber 31; 1885, the several Secretaries of the Interior and Commissioners
of the General Land Office to whom the question was presented, held
that an expendibure of $500 in labor or improvements must be made
upon each mining location embraced in an application for patent, but
ou that date the former holding was revoked and it was held that an
expenditure of $500 was sufficient whether the application embraced
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one location or several locations held in common, This ruling was’
doubted by some subsequent departinental decisions but was practi-
cally adhered to until the adoption of new mining regulations Decem-
ber 15, 1897 (25 L. D., 561). It was then determined to return to the’
ruling prevailing prior to October 31, 1885, as the better one both in
law and in practice. In making this change, however, it was believed
that a just consideration of those who had applications for patent then
pending, or who were about to make such applicatious, required that
they should not be atfected by the change, and hence the proviso. to
amended paragraph 53.

The vecessity for this change in the mining regulations grew out of
the fact that the relaxed and liberal ruling made October 31, 1885, was
the subject of very considerable abuse. In one local land office alone
within less than a year mineral entries were allowed upon proof of
expenditure of only $500 upon a group of claims in the following
instances: one entry embracing twelve claims; two entries embracing
sixteen claims each; one entry embracing twenty-one claims; one entry
embracing thirty-two claims, and another entry embracing fifty-six
claims, Where patent can be obtained for fifty-six mining claims on an
expenditure of only $500 in labor or improvements, being less than $10
. per claim, it will be seen that title to mineral lands can be secured in
almost unlimited quantities without any real development of their
mineral character. Permitting the acquisition of large tracts of min-
eral lands in this way, withdraws from the prospector and miner oppor-
~ tunities which would otherwise be theirs. It stimulates speculation in
mere prospects and undeveloped ground instead of promoting active
mining operations. Where there has been an actual development of
the mineral character of land and a disposition to extraet the mineral
deposits is shown, every reasonable effort should be made to assist the
claimant in obtaining a patent to his claim, bBut where the conduct
of the claimant harmonizes with an intent on his part to grab and
monopolize at a minimum expenditure all the land suspected of con-
taining mineral in.a given locality, it is not believed that his speculative
effort should be encouraged.

Apart, however, from any question of pohcy it is believed that
amended paragraph 53 eonforms to existing legislation which, of course,
is binding upon the land department.

The solution of the matter depends upon the meaning of the word
“elaim” in the mining laws and especially in that portion of section
2325, requiring a stated expenditure in labor or improvements as a con-
dition to obtaining a patent. '

Section 2320 which governs the location of mining claims, provides:

Mining c¢laims upon veins or lodes of guartz ‘or other tock in place bearing gold,
silver; cinnabar, lead, tin, copper, or other valuable deposits, heretofore located, shall
be governed as to length along the vein or lode by the customs, regulations, and laws
in force at the date of their logation. A mining claim located after the tenth day of

May, eighteen hundred and seventy-two, whether located Dy one or more persons,
may equal, but shall not exceed, one.thousand five iundred feet in length along the
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vein or lode; but no location of a mining elaim shall be made until- the discovery of
the vein or lode within the limits of the claim located. No c¢laim shall extend more
than three hundred feet .on each side of the middle of the vein at the surface, nor
shall any claim be limited by any mining regulation to léss than-twenty-five feet on
each side of the middle of the vein at the surface, except where adverse rights
existing on the tenth day of May, eighteen hundred and seventy-two, render such
limitation necessary, The end lines of each ¢/aim shall be parallel to each other,

- Section 2324 in requiring an annuml expendltm'e upon mining clalms,
provides:

On each claim located after the tenth day of May, eighteen hundred and seventy-two,
and antil 2 patent has been issued therefor, not less than one hundred dollars’ worth
. of Jabor shall be performed or improvements made during each year . .. . bub
where such ¢lgims are held in common, such expenditure may be made upon any one
claim; . . .. 7 '

Seetion 2325 in prov1dmg the manner of obtdmlno a patent to mineral
land, says: - :

A patent for any land claimed and located for valuable deposits may be obtained in
the following manner: Any person, association, or corporation authorized to locate 2
claim under this chapter, having claimed and located a piece of land for such purposes,
who has, or have, complied with the terms of this chapter, mayfile in the proper land
office an application for a patent, nnder oath, showing such eompliance, together
with a plat and field notes of the claim or claims in common, made by or under the
direction of the United States surveyor-general, showing aceurately the boundaries
of the claim or claims . . . . The claimant . ... . shall file with the register a certifi-
cate of the United States surveyor-general that five hundred dollars’ worth of labor
has been expended or improvements made upon the claim by himself or grantors;

The statutory provisions having special relation to placer claims are:
Sec. 2329, R. 8. Claims usually called ‘placers,’ mcludmg all forms of deposﬂ?

‘excepting veins of quartz, or other rock in place, shall be subject to entry and patent, .

under like circumstances and conditions, and upon similar proceedings, as are pro-
vided for vein or lode claims; but where the lands have been previously surveyed by
the United States, the entry in its exterior 11m1ts shall conform to the legal suh-
divisions of the public land.

Sec. 2330. Legal subdivisions of forty acres may be subdivided into ten-acre tracts;
and two or more persons, or associations of persons, having contiguous claims of any
size, although such claims may be less than ten acres each, may make joint entry
thereof; but no location of aplacer claim, made after the ninth duy of July, eighteen
hundred and seventy, shall exceed one hundred and sixty acres, for any one pex-
son or association of persons, which location shall conform to the Unifed. States
surveys; .

Sec. 2331. Where placer claims are upon surveyed lands, and conform to legal sub-
divisions, no further survey or plat shall be required, and all placer-mining claims
located after the tenth day of May, eighfeen hundred ard seventy-two, shall conform
as near as practicable with the United States system of public-land surveys, and the
rectangular subdivisions of such surveys, and no such location shall include more
than twenty acres for each individual claimant; but where placer claims can not be
conformed to legal subdivisions, survey and plat shall be made as on unsurveyed -
lands;

In Del Monte Mining Co. ». Last Chance Mlmng Co. (170 U. 8., ),
it is held:
That which is located is called in section 2320 and elsewhere a ‘““claim” or a

“““mining elaim.” Indeed, the words ‘““claim” and ‘location’ are used interchange-
ably. :
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In County Seat of Linn County (15 Kan, 500, 527), Mr. Justice Brewer,
speaking for the counrt, said: - _ '

Now when the legislature has used a word in a statute in one sense, and with one
meaning, when it subsequently uses the same word in Iegislation respecting the same
subject-matter, it will be understood to have used it in the same sense, unless there

be something in the context, or the nature of things, to indicate that it intended a
different meaning thereby., ‘

In Pitte ». Shipley (46 Cal., 154, 160), it is said:

It is a familiar prineciple of consfruction that a word repeatedly used in a statute
* will be presumed to bear the same meaning throughout the statute, nnless there is
something to show that there is another meaning intended.

In Rhodes ». Weldy (46 Ohio St. 234, 243), it is said:
Where the meaning of a word or phrase in a statute is doubtful, but the meaning’
-of the same word or phrase is clear where it is used elsewhere in the same act.or an
act to which the provision containing the doubtful word or phrase has reference, the
word or phrase in the obsecure clause will be held to mean the same thing as in the
instances where the meaning is clear,
Sections 2324 and 2325 require stated expenditures in ]abor or
~improvements upon a mining claim, one requiring that the worth or cost
. of such labor or improvements shall equal one hundred dollars-to
entitle the claimant tohold the claim for a year, and the other requiring -
that the worth or cost thereof shall equal five hundred dollars to

- entitle him to a patent; in other words, that while an expenditure of
one hundred dollars in labor or improvements entitles the claimant to
the occupancy and enjoyment of the claim for one year, an expenditure
of five hundred dollars is required to entitle him to. the unrestricted
occupancy and enjoyment thereof for all time as vouchsafed by a goveln-
ment patent.

In Chambers ». Harrington (111 U. 8. 350, 393) Mr. Justice Miller,

in holding that the annunal expenditure requu‘ed by section 2324 may
be made upon one of several claims-held in common, says:

But obviously on 1his one the expediture of money or labor must equ&l in value
that which would be required on all the claims if they were separate or inde-

" pendent.

It will be noted that under the language of sectlon 2325 an apphca-
tion for patent is not confined to a single claim but may embrace ‘“any
land claimed and located for valuable deposits” otherwise spoken of as
“the claim or claims in common,” and that while the section requires
the filing of a plat of ¢the claim or claims in. common,” showing the
boundaries of “the claim or claims,” the proof of the five-hundred dol-
lar expenditure must be of labor expended or improvements madeupon
the ¢“claim.” The use in this instance of the word ¢ claim” alone and
the omission of the words ¢“or claims in common?” “or claims” else-
where used in the section, strongly indicate that the word ¢claim ”
alone was not employed in the sense of locations held in common, and
that while several claims in common may be embraced in the same

“application for patent, survey and notice, a single expenditure of five
hundred dollars will suffice for but a single claim.
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Whatever constitutes a proper annual expenditure under section
2324 may unquestionably be treated as a part-of the greater expendi-
ture exacted by section 2325, and since the former is deemed to have
been made upon each of several claims I eld in common when it is made
upon any one of them for the benefit of all, so under section 2325 the
expenditure there required will be deemed to have been made upon
each of several claims held in common and included in one application
for patent when it is made upon any one of them for the benetit of all,
but as said in Chambers ». Harrington, supra, '

obviously on this one the expenditure of money or labor must equal in value that
which would be required on all of the claims if they were separate or independent.

This view is very strongly supported by Mr. Lindley in his work on
Mines, section 673, and is in accord with the construction and practical
application of the mining laws by the land department from the time of
their enactment until October 31, 1885, as before stated.

It is true that some of the language in Smelting Co. ». Kemp (104
U. 8., 636), seems to express a contrary view, but an examination of
the record in the supreme court in that case shows that in the return
of the survey of the elaim or claims there in question it was stated that
the value of the labor and improvements thereon ¢“probably amounts
to ten thousand dollars,” which was much. more than five hundred
dollars for each claim, and this was not questioned in the pleadings or
evidence nor was if contended on behalf of those claiming under the

"mineral patent that an expenditure of five hundred dollars in that case

would have been a compliance with the statute. Under these circum-
stances, it is doubtful whether any decision respecting the amount of
‘expenditure required by section 2325 was intended by the court. The
controlling question was whether the application and other steps neces-
sary to obtain a patent must be separately made and taken in the case of
_-each individual location or claim embraced in a group held in common.

For the reason here given, I can not accept the conclusion expressed
in your constituent’s brief, which is returned herewith,

~ Prepared by
WILLIS VAN DEVANrER,
Assistant Attorney General.

MINERAL LAND—GUANO—STATE SELECTION.
RICHTER ET AL, v. STATE 0F UTAH.

' Guano is & mineral, and lands valuable for deposits of guano are mineral lands
within the meaning of the mining and other laws of the United States, and
hence not subject to selection by the State under section 8, act of July 16, 1894.

‘Becretary Bliss to the Commissioner of the General Land Office, June 23,

(W.V.D.) . 1898. (E. B., Jr.)

On August 7.,'1897 , the State of Utah filed its selection list No. 5 for
certain tracts of public land under the grant made in section § of the
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act of July 16, 1894 (28 Stat., 109), to the State, “for the use of an
agricultural college therein.” - Included in this list are lots 2, 3, 4, 5, 6
and 7, containing 78.35 acres, being all that part of Gunnison Islaud
in Great Salt Lake, which is in section 10, T. 7 N., R. 9 W, Salt Lake
City, Utah, land district. On January 21, 1898, Albert Rlehter and
Davis G. Price, for themselves and others, filed a protest against the
approval of the State’s list as to the land above described, alleging
the same to be chiefly valuable for its deposits of guano, that it- had
heen located by them under the placer mining laws in January, 1895,
and since held and worked by them in accordance with such laws, and
_that the claim of the State thereto is fraudulent.
In its decision of January 29, 1898, your office considered the pro-
" test, lield “that the land in questmn is not recognized as mineral by
the standard authorities and therefore can not be entered under the
mining laws,” that it had been regularly selected by the State, and
that there was no evideunce of fraud on the part of the State, and so
dismissed the protest. I'rom this decision protestants appeal, con-
tending that guano is a mineral and that the land in question is chiefly
valuable for its deposits of guano.

Gunnison Island was surveyed in the field in April and May, 1896,
and the survey was approved June 13, following. It was returned as
chiefly valuable for its deposits of guano. The approved report of the
United States deputy surveyor, which forms part of the official field
notes, is as follows:

Gunnison Island in Great Salt Lake located in Sees. 10, 15 and 16, T.7N,R.9W,,
is all mountainous land with the exception of a few small bays or coves where by -
disintegration and deposition a small area of sloping shore line has been formed.
‘The island is in fact a sharp, rocky reef running nearly north and south, rising
quite abraptly from the bottom of the lake with deep water close to the shore.

The top of the range or crest running throughout the middle of the island is very
broken and irregular in height; the highest point is near the north end attriangula-
tion St. C. which is an clevation of 280 feet above high water line as determined by
triangulation; the mean height is-about 100 feet.

There is no water on the.island and very little soil and it is therefore not suited
for settlement nor cultivation. The vegetation consists of thorn and weeds growing
very rank and loxuriantly and is seemingly of different species from those found
elsewhere in Utah as nowhere else have I encountered exactly the same.

The rock formation is a dark eoloved limestone intermixed in places with a light
colored porphyretic rock or cement; whether this latteris due to infusion or surface
deposition I did not take time to examine.

For ages past the gulls and other sea birds infesting the lake have used this island
ag breeding ground and their droppings have accumulated in the low sheltered places,
where the nest is made, until a deposit of guano has been formed several feet in
thickness (5 feet is about the maximum depth), These deposits are everywhere
mixed with fragments and pebbles of limestone carried down from the disintegrat-
ing ridge along the center of the island and therefore has fo he screened before being
ready for the market or else erushed up by some grinding process.

The greatest portion of these gnano deposits are located in Sec.10,in Guano Bay,
East Bay and West 'Ba,y, extending over the sec. line into sec. 15 for about 1000 to
1400 feet on the W.side and about 1000 feet on the east side and also a small amount
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on the south and, while in See. 16 is none whatever; the width they cover is ahont
300 to 400 feet, the depth is very nregulal

"Trom evidence filed in support of the protest it appears that on J an-

uary 22, 1895, five placer claims, comprising twenty acres each, known
as the Gunnison, Pelican, Sea Gull, Heron and Grebe, respectively,
and on January 23, 1895, two otlier placer claims, known as the Diver
and Birdie T., 1e§pectlve1y, were located upon the guano deposits on
said island, and that these locations embrace the land selected by the
State; also that the character of the land and protestants’ claim thereto
under the mining laws have been made the subject of judicial investi-
gation in a suit wherein they were plaintiffs and certain individuals
who claimed adversely, apparently under the desert land laws, were
detendants, and that the decision of the court in such suit, in and for
the second judicial district of Utah, rendered May 3,1897, finds, among
other things, that the ground embraced in said locations and one other -
location by the plaintiffs, is covered by deposits of guano of great value
and is not susceptible of cultivation or of supporting vegetable life;
that the guano is valuable as a fertilizer and for no other purpose, its
principal elements and constituents being nitrates, including ammonia,
.phosphates, including phosphate of lime, and sulphates, including sul-
phate of lime; that the land is not subject to entry save as mineral
land; and that the said locations are valid under the United States
mining laws and Iegulatlons ; wherefore it was adjudged and decreed
in said suit that the plaintiffs therein were entitled to the possession of
said mining claims and that the defendants therein had no right to the
lands embraced therein, and the defendants were accordingly enjoined
 from interfering with the possession of plaintiffs, Numerous photo-
“graphs taken in April, 1895, are filed as exhibits and show the island
to be, as a whole, rough, rocky and barren, its only vegetation appear-
ing to be a species of low, spreading bush growing here and there
among the rocks. These photographs also show the presence of large
numbers of birds, which look like sea gulls. '

Guano is the excrement of sea birds, accumulated during a lon g
period of years into beds of varying thickness. It is a phosphate
deposit and is classed by Dana in his System of Mineralogy, among
the apatite group of minerals. On page 769 he says of it:

Guano is bone phosphate of lime, mixed with the hydrous phosphates, and gen-
erally with some ealcium carbonate, and often a little maguesia, alumina, iron,
silica, gypsum, and other impurities. It often contains 9 or 10 p. ¢. of water. It is
often granular or oolitic; also compaect through comsolidation produced by infil-
trating waters, in which case it is frequently lamellar in structure, and also oceca-
sionally stalagmitic and stalactitic. Its colors are usnally grayish white, yellowish
and dark brown, and sometimes reddish, and the luster of a surface of fracture
earthy to resinous. Shepard’s pyroclasite (Am. J. Sc., 22, 97, 1856) is nothing bub
the hard guano from Monk’s island, Caribbean sea, the mass .of which he named
pyroguanite, under the wrong idea of its having undergone the action of heat; in
a later notice (ibid., 23, 404, 1882) Shepard suggests that pyroclasite may be a ““uni-
form compound of monetite and the monite” or “a mechanical mixture of the two.”

21673—voL 27 7
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Phipsow’s sombrerite (J. Ch. Sce., 15, 277, 1862) is similar to pyroclasite from Som-
brero, as shown by A, A. Julien (Am. J. Sec., 36, 423; 1863).. The waters which have
filtrated throngh the gnano at Sombrero have altered the coral rock adjoining,
turning it more orless completely into phosphate of lime of a yellowish or brownish
color; and phesphatic stalagmites and stalactites resinous in fracture are common,

Shepard’s massive glaubapatite, yellowish brown to chocolate-brown in color, and
in fibrous stalactites, from Monk’s island (1. c.), is also in all probability merely the
-guano rock above described. . He says the mineral contains 15.1 p. ¢..of sodinm sul-
“phate, with 74.0 of calcium phosphate, and 10.3 of water; but snch a compound is
ihardly a possibility, and the fact of its existence needs confirmation. The naue,
from glauber and apatite, alludes to the composition. The mineral includes also
““tabular crystals,” which may possibly be brushite, although. the composition is -
against it.. For analysis of the gnano of Mexillones see Domeyko, C. R. 90, 544, 1880.

For various guano minerals see monetite, struvite, brushite, metabrushite, mar-
tinite, efc., p. 784, ete.; also stercorite, p. 826.

Chemical analysis of the Gunnison Island guano shows that its com-
-position is substantially the same as that of the phosphate deposits of
Florida, See Tucker ef al. v. Florida Rallway and Navigation Co., 19
L. D., p. 414,

In the recent case of Florida Central and Pemnsular Railroad Co.
(26 L. D., 600), the Department held, relative to Florida phosphate
lands, that— v

Lands valuable for deposits of phosphates are mineral lands within the intent and
meaning of the laws relating to the disposal of the public domain.

It must be held, therefore, that gunano is & mineral, and that lands
valuable for deposits of guano are mineral lands within the meaniug of
the mining and other laws of the United States.

The agricultural eollege grant to the State of Utah does not become
effective, in any instance, until the land has been duly selected there-.
under. No claim to the land in controversy was made by the State
until August 7, 1897. Prior to that time, as hereinbefore appears, the
land had been located as placer mining land on acecount of its guano
deposits, had been refurned by the surveyor-general as containing
valuable guano deposits, and had been so declared by a court of the
State in a regular judicial proceeding., The surveyor-general’s return
is prima facie evidence that the land contains valuable guano deposits,
but it is not conclusiveand the State not being a party to the suitin the
State court is not bound by that judgment. You are therefore directed

to advise the proper authorities of the State that unless, within sixty

"~ days from notice, they shall file a duly corroborated affidavit; based
upon personal examination, that the land is not valuable for guano
deposits, and shall apply for a hearing to enable the State to establish
that fact, its said selection will be canceled. In the event of default
by the State you will cancel its selection.. Should a proper affidavit,
duly corroborated, be filed as above required, you will order a hearing
and the burden of proof will be placed upon the State.
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PI{-ACTICE—PROOF OoF NOTICE—PUBLICATION——CON TINUANCE.
BELL v. HOUSTON,

Where the defendant objects to the proof of the service of notice, and said proof is
thereupoun amended to conform with the fact of service, and the defendant
then asks for a continuance, action on such request is within the sound. disere-
tion of the local office, and will not be disturbed if an abuse of such discretion
is not shown.

A non-resident defendant will not be heard to say - that the aﬂida,wt filed as the basis
for. publication of notice was insufficient in that it failed to specify his last
known address, where it appems that he 111 Tfact received the notice sent by
registered mail. k

Secretary Bliss to the-Commissioner of the General Land Office, June 23,
(W.V.D.) I 1898. (H. G.)

Lawrence N. Houston Las appealed from your office decision of March
9, 1896, which affirms the action of the register and receiver recom-’
mending for cancellation his timber culture entry, made March 8, 1889,
for the NE. 1 of Sec. 14, T. 9 8., R. 24 (not 4) W, in the Colby, Kansas, -
land dlstru,t and also from your office demsmn of September 2, 1896,
denying his motion for a rehearing.

Ira M. Bell, the contestant, filed three a,fﬁda,VIts for contest, the last
of which was filed April 29, 1895, and was evidently intended as an
amendment to the others. It allegés that the contestee

has wholly abandoned said tract sinee making said entry; that said tractis not eul-
tivated by said party as required by law; that he has failed to plow, plant or culti-
vate the first or second five acres of land from the date of entry to this date; that
he only run furrows about ten feet apart on about six acres of land that had been
plowed by a former entryman in the spring of 1892; that there is (are) no tree seeds
or cuttings now growing on said land—said fa.llures exist at this date.

" The entry is described in this affidavit of contest as made March 8,
1891, when it was, in fact, made March 8, 1889, but the tract is properly
described and the number of the entry is given. As this mistake was
clearly a clerical error, it will not be noticed. Notice was given by
publieation, and the hearing was set for June 21, 1895. A

The parties appeared on the day appointed, the contestee appearing
specially and only for the purpose of moving to set aside the service of
the notice because practice rule No. 14 had not been observed, in that
the proof of service did not show that a copy of tlie notice had been
posted in the loeal office or upon the tract in dlspute, and. becauge there
was no affidavit filed as to the last known address of the defendant
contestee, or to the effect that.a copy of the notice had been sentto
him at such address. A demurrer ‘ro the affidavit of contest was also
filed.

The omission complained of in the proof of service was supphed by
amendment conforming the proof to the facts and thereafter the motion
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as Well as the demurrer was overruled. A verified motion was then
filed by counsel for the contestee, as follows:

STATE OF IxANbAS Thomas County, ss:

J. A, Gill, being hrst duly sworn, deposes and says: That he is the attorney of the
above named defendant, Lawrence N. Houston; that on or about the 17th day of
June, 1895, he received a letter from the defendemt requesting and aunthorizing him
to appear as attorney on his behalf in the above entitled contest, and that affiant, if

_possible, secure a continuance of said case if after examining the service he found
the same to be sufficient, and if the same was insufficient, to appear specially in the
case and take exceptions thereto. .

That in pursuance of said letter of instructions affiant attended at the U. 8, land.
office in Colby, Kansas, on June 21st, 1895, at the hour of ten o’cloclk, A. M., the time
set for the first calling of said case, and the hearing thereof.

That affiant at that hour made examination of certain purported service in said
case and found such service to have been irregular and defective, and not such
service as the law contemplates in contest cases.

That thereupon affiant, as atbtorney, for said defendant, made a special appearance
in said contest, and moved to set aside the service in said case, for reasons stated in
said motion, which was in writing, and duly filed in the office.

That thereafter the register and receiver on said day allowed the plaintiffs herein
to file a new and different service of notice of contest in said case, and overrnled
defendant’s motion to set aside service of notice.

That affiant is informed by the defendant that he has a good defense on the merits
of the case as against the contestant, and that defendant prays a continuance of this
case to enable him to secure his téstimony and present the same on the hearing
thereof. ;

That affiant personally has no knowledge of the nature of the defense, nor of the
names of defendant’s witnesses, and since his employment has not had sufficient
time to investigate the merits of the case.

That since the filing of proof of service herein, the case being at issue only to
today, it would have been impossible for the defendant to have notified and to have
procured. his witnesses and attended this trial. The defendant residing at Enid,
Oklahoma Territory,

That this application is not made for delay, but that justice may be done.

That affiant believes if granted a continuance herein defendant can and will pro-
cure the attendance of his witnesses or their testimony herein,

Wherefore, the defendant moves that continuance be granted herein to enable the
defendant to secure his testimony and present his defense.

The motion for continuance was overruled, and the evidence of the
contestant and his witnesses was taken, there being no cross-exami-
nation on the part of the contestee. The local officers found for the
contestant, and your office affirmed their decision.

A motion for a rehearing was- filed in your office May 11, 1896 The
grounds therefor are in substance that no service was had upon the
contestee as required by the rules of practice; that the affidavit of
contest did not state sufficient grounds for contest; accident and sur-
prise, which ordinary prudence could not have guarded against at the
time of trial; and newly discovered evidence. Accompanying this
motion is the affidavit of the entryman, contestee, detailing his efforts
to secure & growth of timber upon the tract covered by his entry, and
alleging a substantial compliance with the tlmber culture acts. This
motion was denied by your office.. ‘



DECISIONS RELATING TO THE PUBLIC LANDS. 101

The appeal to the Department alleges error, substantially, as follows:

1. In denying the motion for a rehearing.

2, The evidence taken at the hearing fails to show non- comphanee
with the law

3. That no sufﬁclent notice was:served upon the defendant

The decision upon the motion for continuance is challenged iu that
part of the appeal assigning as error the denial of a rehearing.

Tt appears that the entryman was notified by telegram from his coun- -
sel, on the day immediately preceding the hearing, that counsel thought
it unnecessary for him to- appear at the hearing. This communication
was based upon the apparent defects in the proof of service by publi-
cation then on file, but counsel must have been aware of the power
vested in the local office to allow the proof of service to be amended so
as to state the service actually had.

Such a practice is in vogue in State and Federal courts, and in the
land offices, and is generally known. It can not, therefore, be said that
he was taken by surprise by an amendment, which, as in this instance,
merely conformed the proof to the facts; the existence of which he
could have learned upon inquiry. . The day had been set for the hear-
ing and the parties were called upon to appear. The contestant was
present with his witnesses, and the contestee should have been ready -
with his. -If he chose to risk his case upon the apparent defect in the

_proof of service, he had that right, but if his attack upon the proof of
service was not well grounded, his adversary should not be subjected
to the inconvenience and expense incident to again bringing his wit-
nesses to the land office. At most, action upon the motion for a con-
tinuance was within the sound diseretion of the local officers, and their
action in that respect will not be interfered with, unless an abuse of
discretion is shown. Uppendahl v. White, 7 L. D., 60, 62. It can not
be said that there was an arbitrary or unreasonable exercise of dis-

- eretion in the denial of the motion, as it was proper to consider the

actual notice received by the defendant as herein shown, and the incon-
venience and expense that would result to the contestant if the motion
had been granted.

It appeared that the defendant was a non-resident, that his address
was Enid, O. T., that a copy of the notice was mailed to him at Enid,
O. T. by registered mail, May 18, 1895, and that the registered notice
"~ was received and receipted for by defendant. The time for the hear-
ing was June 21,1895. Under the circumstances of this case the
defendant will not be heard to complain. that the giving of notice by
- publication, registered mail and posting was based upon an 1nsufﬁclent
_ affidavit for publication.

The motion for a rehearing does not disclose any newly discovered
evidence. . The evidence offered could have been furnished at the time-
of the hearing, had not the contestant chosen to rely upon the defects
in.the proof of the service of notice.
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The evidence taken on-behalf of the contestant clearly established
the grounds of the contest and the failure of the entryman to comply
with the law, and as stated, the defendant-did not avail himself of the
opportunity to offer ev1dence to the contrary.

The decision of your office directing the cancellation of the entry of
Lawrence N. Houston must be affirmed.

HOMESTEAD ENTRY-INDIAN OCCUPANCY..
UNITED STATES v». DOUTHIT ET AL,

- Land embraced within the use and oceupancy of Indians is not subject to homestead
entry.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.) June 25, 1898. _ (C. J.G.)

" These cases involve lands in Secs.1 and 2, T. 52 8., R. 41 E.,, Gaines-
v1lle land district, Florida.

Under date of September 26, 1893, the Oon1m1ss10ner of Indian
‘Affairs addressed a commumcatlon to thls Departmment relative to the
condition of the Seminole Indians in Tlorida and the necessity of
reserving the lands in said sections 1 and 2 for their nse. He recom-
- mended that instructions be given not to allow any filings or entries in .
said sections until forther orders, and if any filings or entries had
already been made to take appropriate action for their cancellation, if,
after proper investigation and hearing, it should be found that they
conflict with the provisions of eirculars of May 51, 1884, and October
26, 1887, -published in 3 L. D,, 371, and 6 L. D., 341.

The Department concurred in the recommendation of the Com:
missioner of Indian Affairs, and, on October 11, 1893, requested your
office to issne the necessary instructions to carry out the same. :

October 14, 1893, your office directed the local office
to allow no more entries or filings in sections one and two of township 52 south,
range 41 east, until further orders; and to report at once in the matter of the entries
already allowed in said sections.

October 18, 1893, the local office reported that, among others, home-
stead entries had been made as follows:

Mary E. Douthit, September §, 1892, for the E. § of the SE. } and
the SW. { of the bE 4, Sec. 15 James G, Truitt, July 6, 1893, for the
SE. 4, Sec. 2; Jim W, Douthit, July7 1893, for the W. ¢ of the SW. % %
the SE. % of the SW. 1 and the SW. 4 of the NW. £, Sec. 1; and Will-
fam N. Woods, ()ctober 5, 1893, for the N. 4 of the NE. % (or lots 1
and 2) and the NE. 1 of Sec. 1: all in . 52 8., R. 41 E., Florida.

November 27, 1893, your office instrueted the local office to advise
the above described entrymen that they would be allowed sixty days
in which to show cause why their entries should not be canceled for
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conflict with the alleged claims of the Semmole Indiaus for S‘tld lands.

The entrymen filed their several answers to the rule to show cause, but:

the same not being deemed sufficient by your office, their entries were

held for cancellation by letters of April 24, 1895, and January 25, 1896.

The said entrymen thercupon appealed to this Department, where,

~under date of April 28, 1896 (not reported), it was held as follows:

The four homestead eubries involved herein were made respectively September 9,
1892, July 6, 1893, July 7, 1893, and October 5, 1893,—all prior to your office lefter of
October 14, 1893. It was therefore error to hold said entries for cancellation in the

absence of proof that the lands covered by them when they were allowed, were ‘in
possession, occupation and use of Indian inhabitants, or covered by their homes and
improvements,” and therefore protected against entry by the eucu]ar pnbhshod in
6 L. D., 341-2. : ’

The decisions of your office were therefore set aside and it was
directed that a hearing be ordered ' '

- to determine whether on the dates of the entries aforesaid, to wit, between Septem-
ber 9, 1892, and October 5, 1893, the lands herein involved were or were not in the
possession, occupation dnd use of Indian inhabitants, or covered by their homes and
improvements within the true intent and meaning of the circular of October 26, 1887..

It appears that prior to departmental order of October 11, 1893, rela-
tive to reserving these lands from entry, John A. Harp made applica-
tion to enter, under the homestead laws, the NE. 1 of Sec. 2, T.52 8.,
R. 41 E., which was rejected for the reason that part of the land applied -
for was embraced in the homestead entry of Jeremiah Pinder. -After
securing Pinder’s relinquishmeént Harp again made application for the
same land, but being filed subsequently to the date of the order with-
drawing the township from entry, his said application was again rejected.
He appealed to your office, where, on April 6, 1845, the action of the
local office was affirmed; whereupon he appealed to this Department.

Avpril 28,1896, the same dayon which decision in the cases of the entry-
men helem named was rendered, the Department passed upon Harp’s
rlppeal finding that:

The appellant alleges that he presented his application long prior to the order of
reservation, but does not fix the date, which is stated in the decision appealed from
to be June 5, 1893, though there is nothing further in the record in conﬁrmabmn of
the statement. If the appellant’s contention be correct, his entry should go of
record as of the date of his application.

Your office decision rejecting - Harp’s application was accordingly set
aside, and it was ordered that his case be consolidated with the four
cases herein described, so that one hearing might be had in all five cases.
It was also expressly stated, in said departmental decision, that the
conclusion reachéd therein was not intended to preclude further inquiry
into the question of Indian occupancy.

A learing was ordered for Angust 17; 1896, before United States Com-

_ missioner A.TR. Simmous, at Lemon City, Florida, at which time the

claimants appeared and offered testimony. The government was repre-

sented by Indian Agent J, E, Brecht and Special Agent-C. H. Maginnis
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of your office, but no testimony was offered in behalf of the government,
as a continuance, on request of the special agent, was granted to Feb-
ruary 4,1807. On that date the government appeared as before, the
claimants being represented by attorney, but no further testimony was
offered in their behalf. The testimony offered by the government applied
solely to the elaim of Harp.

The local office renidered decision finding that at the tlme the entries
heretofore described were made, the lands embraced therein were not
in the possession, ocenpation and use of Indian inhabitants, or covered
by their homes and improvements. It was therefore recommended that
said entries, the same Laving been made prior to the date of the order
of reservation, be removed from suspension. - As to the tract applied
for by Harp, however, it was found that the same was covered by the
homes and improvements of the Indians at date of his application; it
was therefore the opinion that said application should stand rejected.

October 6, 1897, your office, upon Harp’s appeal, affirmed the action
of the local office, and he lLas now filed a furtherappeal to this Depart-
ment. Said appeal is accompanied by numerous affidavits alleging
that some of the witnesses on behalf of the government were not on
" friendly terms with appellant and that there never were any Indian set-
tlements or improvements on the land embraced in Harp’s application.

No explanation is given why claimant Harp and his witnesses failed
to testify at the hearing had February 4, 1897, or why the testimony
now offered was not previously submitted, But giving due weight to
appellant’s evidence, inclnding the affidavits, the Department is of
opinion that it fails to overcome the positive proof of Indian use and
occupaney of the land embraced in appellant’s '1])phcatlon at the time
he went upon said land.

“The local office states that Harp first applied for this land on June
6, 1893, and that said application was rejected as defective; that ke
neither cured the defect of said application nor appealed from its rejec-
tion; and that he again filed an application for the same land on June
8, 1894, which was rejected by reason of the departmental order of
October 11, 1893. . Your office correctly held, however, that the deier-
mination of the exact date of Harp’s first application is immaterial, as
the evidence conclusively shows that he made application to enter land
that was at the time used and improved by the Indians within the.
intent and meaning of the circular of October 26, 1887, supra.

Your office decision of October G, 1897, is hereby affirmed.

MINING CLAIM—NOTICE OF APPLICATION—END LINES.
Harrerr AND HAMBURG LODES.

In determining the sufficiency of the published notice of an application for mineral
patent the notice must be taken as a'whole, and if when so considered the sitna-
tion of the applicant’s claim on the ground is deswuated with substantial accu-
racy, the notice must be held sufficiens.
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The publication of the notice of application is under the direction and supervision
of the register; but it is the duty and privilege of the applicant to see that in
such publication there is due compliance with respect to-all essential require--
ments, '

A protest alleging the absence of a valid discovery on the part of the mineral appli-
cant presents no sufficient ground for action, where prior thereto, by final judicial
determination in adverse proceedings, the land embracing the claimed discovery
of the applicant was awarded to him,

A junior lode location is not invalidated by the faet that its end lines and corners
are laid within 6r upon the surface of a valid senior location.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D) June 25, 1898. ~ (E.B., Jr.)

This is an appeal by the Hallett and Hamburg Gold Mining Company
from the decision of your office, dated TFebruary 16, 1897, holding
defective the published notice of the application for patent to the Hal-
lett and Hamburg locations, survey No. 8768, Pueblo, Colorado, land
district, and requiring notice of the application to be given de novo,

Both said locations were made in March, 1892, They were surveyed
in the field in February, 1894. Application for patent was filed April

"26,1894, by Charles J., H. W. and Joseph L. Hallett, and. entry No.
1046 thereof was made December 3,1896, by said company, as successor
in interest. Among the references in the field notes and plat of survey
to natural objects or permanent monuments to identify the ¢laims and
fix their loci, are given a connection between corner No. 1 of the survey
and the south quarter corner of Sec.29,T.15 S., R. 69 W.of the sixth
principal meridian, by a course S.58° 46’ K., and distance 2231.5 feet
(the same connection being given twice—once for each location), and
two connections likewise from corner No.4—one with corner No. 3 of
the Apex lode claim, survey No. 8178 (patented April 22, 1895), by a
course 0° 20/ B, and distance 379 feet, and the other with corner No. 3
of the Dead Pine lode claim, survey No. 7475 (patented June 20, 1893),
by a course 8. 298¢ 1/ E., and distance 500.24 feet. It is further shown
by the field notes and plat that the claims are sitnated in the SW. 1 of
said section 29, in Cripple Creek mining district, E1 Paso county, Colo-
rado; also that Loth said locations. conflict with the Mammoth Pearl
and Monarch lode locations, survey No. 7913, and with the Vietor Con-
solidated and Victor Consolidated No. 2 lode locations, survey No. 8747;
and that the Hallett location further conflicts with the Big Theater -
lode location, survey No. 8088, and the Hamburg with the Apex, survey-
No. 8178. o o

After noting the true loci of the claims as shown by the approved
survey, your office decision finds the published notice defective and
requires new notice in the following language:

In the description contained in the published notice of application for patent the
connection of the Hallett claim is stated to be with the 8.1 corner Sec.29,T.15 8.,

R.60 W., and the conneetion of the Hamburg lode is given with the 8, corner See.
29,T. 16 8., R. 69 W, Sixth P, M.
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The notice of publication is thus shown to contain an erroneous deseription of the
connection of said claims with the public survey and republication will therefore
be required under the direction of the register, giving the correct connection in
agreement with the approved survey of the claims,

Said publication should include publishing of notice on the claim and in the local
office. - In the preparation of said notices you will observe strict compliance with
paragraphs 29, 34 and 35 of Mining Regulations. -See Circular of June 22, 1896;
Gowdy et al.v. Kisrnet Gold Mining Company, 22 L. D., 624; Parsons et al.v, It lhs,
23 L. D., 69.

The company’s contentions on appeal are:

1. The notice as published is a substantial compliance with the rules and regula-
tions governing applications for patent.

2. The description of the land is sufficient, taken as a whole, to fully identify it~
beyond reasonable doubt, by the connection of said claim with the public survey.

3. The law makes it the duty of the register and receiver to make and publish the
notice for patent applications, and if there were errors, they are the errors of the
government officers and the applicant should not be made to suffer for it.

4. The requirement of republication, based upon the tethnical insufficiency of
notice is contrary to the long established practice of the land office for many years;

“hut on the contrary it has been the custom to. pass as sufficient all notices w hlch
-constitute a fair and honest notification of the patent application.

5. That by the decision of the Hon. Secretary of the Interior made on March 3,
1897, the cireular of instructions duly issued from his office, explanatory of his
decision—all applications made prior to June 1, 1897, .are allowed to proceed to
patent without republication.

Publication of notice commenced April 2J 1894. Attached to and
forming part of the proof of publication is a copy of the published
notice, which reads:

~ MINING APPLICATION No. 744

U. 8. Laxp Orvice, Pueblo, Colo., April 26,.1894.

Notice is helebv given, that Charles J, Hallet, H. “7 Hallett and Joseph L. Hallett,
whose post office address is Cripple Creek, Colo., have this day filed their application
for a patenﬁ for 1434.3 linear feet of the HAMBURG and HALLET lodes, mines or
veins bearing gold, with surface ground 800 feet in width on'the Hamburg lode and
172 £t in width on the Hallett lode, situate, lying and being in Cripple Creek mining
district, county of Bl Paso, State of Colorado, and known and designated by the
field notes aud official plat, on file in this office as mineral survey No. 8768, in SW. %
See. 29, township 15 soush, range 69 west of 6th P. M. The exterior boundaries of
said mineral survey No. 8768 being as follows, to wit:

Variation, 13 deg. 30 min. east.

HALLETT LODE.

Beginning at cor. No.1; whence s % cor sec 29, tp 15 s, v 60 w; bears s 58 deg 46 min
w 2231.5 ft; thence n 80 deg 10 min w 172 feet to cor No.2; thence n 9 deg 50 e 1434.3
feet to cor No.3; thence s 80 deg 10 min e 172 feet to cor No. 4, whence cor No. 4,
whence cor No. 3 sur No.8178, Apex lode bears s 0 deg 20 min e .79 feet; thence s 9
deg 50 min w 1434.3 feet to cor No. I, place of beginning, containing less area in con-
flict with sur No. 7918 Mammoth Pearl and Monarch lodes, and sur 8088 Big Theatre
lode, 2.777 acres also excluding without waiver of rights conflict wn;h sur No. 8748
Victor Consolidated and Victor Consolidated No. 2 lodes.

HAMBURG LODE.

Beginning at cor No. 1, identical with cor No. 1 Hallett lode, whence the s  cor sec
29, tp 16 s, 69 w; Dbears 8 58 deg 56 min e 2231.5 ft; thences 80 deg 10 min e300 f% to
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sor No. 2; thence n 9 deg 50 min. e 1434.3 fﬁ to eor No. 3; thence n 80 deg 10 min w 300
ft to cor No 4, whence cor No. 8, sur 7475 Dead Pine Iode bears 5 29°deg 1 min e 500.24
ft; thence s 9 deg 50 min w 1434.3 ft to place of be‘ginning, containing less area in
. conflict with Mammoth Pearl and Monarch, Apex, Vietor Counsolidated and Victor
- Consolidated No. 2 lodes, surs Nos. 7913, 8178 and 8747, 2.335 acres. Adjoining claims,
Mohican, Zanona and above named conflicting claims. Ares in conflict with Apex
and thm Consolidated and Victor Consolidated No. 2 lodes, excluded without

waiver of rights thereto by these applicants.
RAY\IO\TD MILLER, Register.

A. B. JoNgs, Aty for applicant.

Firse publication, April 29, 1894.

Last publication, July 1,1894.

It appears that all the data given in the first paragraph of the pub
lished notice are correct, that the reférences in the second and third
paragraphs to conflicts with the Mammoth Pearl, Monarch, Big Theater,
Vietor Consolidated, Victor Consolidated No. 2, and Apex lode claims,
are correctly given therein from the official survey, and that the names
of two adjoining unsurveyed claims are also stated. Upon first glance .-
at the printed notice the course in the connection between corner No. 4,
a8 to the Hamburg location, and corner No. 3 of the Dead Pine loca-
tion, survey No. 7475, seems to read, S. 20 deg., ete., instead of S. 29

~deg., ete., the correct course. But upon more careful inspection the
second ﬁgme in the bemmg is clearly shown to be a 9, though imper-
fectly printed..
The published notice relative to the Hallett location is incorrect in
stating the connection to be between said corner No. 1 and the S. %
corner of section 29, T. 15 8., R. 60 W., instead of R. 69 W., as in the
official survey, by a course S. 580 .46’ W, 2231.5 feet, instead of E.
2231.5 feet, as in such survey, and in stating the distance in the con-
nection hereinbefore given with the Apex lode to be .79 feet, instead of
379 feet, the true distance; also, as to the Hamburg lode, in stating
that the publie survey corner to which the claim is tied is in T, 16 8.,
‘instead of T. 75 8., and that the course thereto from said corner No. 1
is 8. 58° 56/ Hi,, 1nstedd of 8.588° 46’/ B. It is proper to state further in
this conuection, that the posted notices give the connections and other -
data above mentioned substantially as they ave given in the first para-
graph of the published notice and in the official survey, except that
there is a slight error, in the notice posted in the local office, in one of
the bearings from corner No. 1 to the corner of the public survey, which
~ error, taken with the correct data therein, would not mislead, and that
these notices, under the rule in Gowdy et al. v. Kismet Gold Mining
Co. (24 L, D., 191), which is evidently the case referred to in appellant’s
fifth contention, might, therefore, respectively, each in its own sphere,
be accepted as meeting the requirements of proper notice. Your office
raises no question as to the sufficiency of these particular notices.

The statute (section 2325 Revised Statutes) is silent as to the con-
tents of the notice of application for patent to a mining claim. The
only requirements thereof bearing upon the subject are that before
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filing the application the applicant shall post a copy of the official plat
of survey of the claim ¢“together with a notice of such application for
patent, in a conspicuous place on the land embraced in such plat.”
“An affidavit of at least two persons that such notice has been duly
posted,” and ‘“a copy of the notice,” are then to be filed in the local
office. Upon the filing of the “application, plat, field notes, notiées,
and affidavits,” it is required that the register ¢shall publish a notice
that such application has been made, for the period of sixty days, in a
newspaper,” ete., and “shall also post such notice in his office for the
same period.” _ ' » : _

Paragraphs 29, 35, and 36 of official regulations under the United

States mining laws, approved December 10, 1891, contain all the
requirements of the land department, relative to the contents ot such
published and posted notices in force at the time of this application
and thence until long after the date of said entry. These paragraphs
- read: '

29. The claimant is then required to post a copy of the plat of such si)rvey ina
conspicuous place upon the.claim, together with notice of his intention to apply for
a patent therefor, which notice will give the date of posting, the name of the claim-
ant, the name of the claim; mine, or lode; the mining district and county; whether
the location is of record, and, if so, where the record may be found; the number of
feet claimed along the vein and. the presumed direction thereof; the number of feet
claimed on the lode in each direction from the point of discovery, or other well-
defined place on the elaim; the name or names of adjoining claimants on the same
or other lodes; or, if none adjoin, the names of the nearest claims, ete.

35. The notices so published and posted must be as full and complete as possible,
and embrace all the data given in the notice posted upon the elaim.

36. Too much care can not be exercised in the preparation of these notices, inas-
mueh as upon their accuracy and completeness will depend, in a great measure, bhe
regularity and validity of the whole proceeding. .

It is believed to be the intent of the statute (and with this intent
the regulations thereunder must be in harmony) that the notice of
application for patent, both posted and published, should contain such
matter as will ‘inform & man of ordinary intelligence and prudence
‘having ap interest in a mining location conflicting with the one applied
for, that application is made for patent to the ground in conflict, thereby
giving him an opportunity to file and prosecute an adverse claim and
thus assert and protect his rights as provided by section 2326 Revised
Statutes. If, in any case, a notice contains such information, it is suffi-
cient whether it. conforms with every minute requirement of the official
regulations or not, Such regulations are prepared and issued as a -
-guide to applicants and the local officers, and are generally in matters
of detail, directory rather than mandatory. Although neither the
statute nor the official regulations expressly require that the published
notice give a connection by course and distance between the claim and
a corner of the public survey or a mineral monument, yet it has been
repeatedly held, and under the practice of your office and the decisions
of the Department has become well settled, that such a connection
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. should be given therein (Tennessee Lode, 7 L. D., 392; Hoffman et al. v.
Venard et al., 14 L. D., 45; Breoad Ax Lode, 22 L. D., 244; and Sulphur
Springs Quicksilver Mine, 22 L. D., 715, However, the only parpose
in this requirement is that the land embraced in the application should
be identified and made certain.. The rule in the Gowdy-Kismet case,
supra (see also circular instructions of March 11, 1897, 24 L. D., 266),
it is proper to remark in passing, is not broad enough to cover the case

-at bar. While that rule, subject to the time limit therein, excused the
absernce of certain data from the notices, some of which data are also
absent from the notice in question, it did not excuse the absence of a
tie to & public survey corner, or a’'mineral monument. -In the Gowdy-
Kismet éase the claim was tied to a corner of the public survey.
Considering the case at bar in the light of these observations and
authorities, the gaestion is: Does the notice as published, taken as a
whole, and notwithstanding the errors noted therein, indicate the
sitnation of the applicant’s claims with substantial accuracy? The .
Department is of opinion that it does.

As already stated, all the data in the first paragraph of the notice
are correct. The locatlo_ns or claims applied for are therein described

. as situated in a certain quarter section of public land. There is only .
needed a tie between a corner of the survey of these locations and a
corner of the public survey to enable any one who cares to do so to
trace on the ground the boundaries of each location as surveyed and
applied for. . The boundaries of the locations as published from the
field notes show that they lie side by side, corners Nos. 1 and 4 6f the
survey being common to.both claims., The needed tie, though indi-
rectly, still with eiitire accuracy, is furnished through the connection
given above with the patented Dead Pine location, survey No. 7475.
This patented claim, as the records show, is duly tied to a corner of
the public survey. That is certain which may be made certain, and by
means of the connection with the Dead Pine claim and the published
boundaries already mentioned, the exact position of the Hallett and
Hamburg claims may be as definitely ascertained as if the notice spe-
cifically and correctly stated & connection by course and distance
directly between them and the public survey corner (Eugene MeCarthy,
14 L. D.,105). In the case of S. H. Standart et al. (25 L. D., 262) the
published notice was held sufficient although in such notice the claim
applied for was tied to other officially surveyed claims, only. The deci-
sion in that case does not state that any one of the last mentioned
claims was duly connected with a mineral monument or a public sur-
vey corner, but such was probably the fact in each instance,

. Itis to be observed that the references in the published notice to

the Mammoth Pear], Monareh, Big Theater, Victor Consolidated, Victor

Consolidated No. 2, and Apex, as claims in conflict with one or both of

the Hallett and Hamburg locations, in themselves fixed with a consid-

erable degree of acuracy the lo¢i of the claims applied for. These



110 DECISIONS RELATING TO THE PUBLIC LANDS.

conflicting claims were all situate in T. 15 8,, Range 69 W, had been .
surveyed aud platted and were shown upon: the permanent records of
the local office which were open to public inspection..

- It appearing, therefore, that the published notice contained sufficient
correct data to enable any one interested to ascertain with accuracy
-the position of the claims, it remains to inquire whether the erroneouns
data hereinbefore indicated were such as were likely to nnslead and
hence such as to vitiate the notice.

The notice must be taken as a whole. If, when so taken, it is mis-
leading, then it fails in the purpose of a nofice; but if, taken as a
~whole, it points out the ground applied for, it is sufficient. This it cer-
tainly does unless the erroneous data thwart its purpose. It can not be
reasonably doubted that it was the bona fide purpose to fully and prop-
_erly deseribe the claims in the published: notice and that the errors
therein were the mistakes of the copyist or printer.. 1t would be plain
to any one claiming mining property in the Cripple Creek mining dis-
trict adversely to the applicants for patent, that the range, 60 W., in
the first stated connection in the published notice, is incorrect. No
- part of Cripple Creek mining district is in range 60 W., which is far to
. the eastward——out on the prairie—beyond the mining regions of Colo-
rado..  Again, the lo¢i in range 69 W., as given in the first and third
paragraphs, would show that range 60 W. is error, and range 69 W,
- probably correct, for the reason that the latter emblaceq part of said

district. The course in said first connection, S. 58° 46/ W., is incom-
patible with the loci of the claims in the SW, } of section 9 as given
in the first and third paragraphs. Hence'there is palpable error in the
loci or the course, with the strong probability that it is the latter, and
it is not likely that any one would rely upon the error to his hurt. It
would be incumbent upon him, if in doubt, to look further for correct
.mfmmmtwn, ‘and this he could readily find.

The distance as given between corner No, 1 of the survey and cor-
ner No. 3 of the Apex-lode is manifest error to any one entitled to
notice. It is absurd upon 1ts face that a course and distance should
be laid between corners of claims less than one foot apart. No .one

"could. be misled by such an error. Township 76 S.is not in El Paso
county, and hence no one could be misled by that error in the third
paragraph of the notice. The difference of ten minutes.between the
first bearing in that paragraph and the true bearmg, is believed to be
too small to be seriously misleading,

This disposes of all the errors in the published notlce It is not
shown nor claimed that any one was misled by the notice. Ou the
other hand, it is in evidence that the claimants of the Mohican location
were actually brought into court by the notice. They duly filed an
adverse claim and prosecuted it to successful judgment. While not
necessary to a decision in this case, it is deemed proper to say, in order

* to correct any misapprehension that might otherwise exist on the sub-.
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. ject presented by appellant’s third contention, that in the opinion of the
Departinent neither the law nor official regulations make it the duty of
the local officers, or either of them, to prepare the notice for publication.
It is expressly provided in the sfatute that the applicant shall file in
the local office a. copy of the notice posted on the land and the evident
intendment thereot is that such copy shall be filed not later than the
filing of the application for patent. Two copies are needed by the
register, one for publication, the other for posting in his office. Itis
*imnaterial by whom these copies.are made. It is very material that
they be correct and contain the necessary data, also that the copy -
for the newspaper be -correctly published. The actual publication is
under the direction and supervision of the register, but whatever may
be his share in the responsibility for errors in the publication, the
applicant can not avoid the consequence of defects in the notice as
published. The proceedings for patent are initiated by him, and are
for his benefit, and it is his duty, as well as his privilege, to see to it
that all essential requirements are fully met, as well those concerning -
the publication of notice as those pertaining to every other matter in
the proceedings.

The published notice in- thls case is held to be sufficient, and the -

decision of your office reversed accordingly.

By the decision of your office an amended survey of the claims was
required “under paragraph 50 of mining regulations.” This is a.mat-
ter not involved in the appeal and requires no consideration by the
Department.
~ Your office decision also dismissed the protest of The Calhoun Gold
Mining Company, filed January 21, 1897, for the reasons that it was
not corroborated and that, ¢ should the required republication be made
by claimant, the protestant will have full opportunity to assert any
adverse interest of which it may be possessed.,” The protestant com-
pany did not thereafter appeal from such decision, but the second
ground upon which the protest was dismissed baving been overr uled,
it is deemed proper, in view of other plotes’os now in the case, to con-

“sider the company’s protest with the others, noththstandmg the lack
of corroboration in the former,

In addition to asserting an. adverse interest, as owner of the Ithaca
Tunnel lode locations Nos. 2, 3 and 6, in the ground embraced in the

" Hallett and Hamburg locatlons the matenal allegations of the Calhoun
Company’s protest are: (1 )thdt there is no valuable mineral bearing
lode or vein of rock in place in the discovery shafts of either of the last-
named locations; (2) that the northerly corners and end lines of these
locations are upon and within patented lode locations; and (3) that the
notice of application as published and posted does not contain certain
data required by the United States mining law and regulations.

On October 29, 1897, while the said appeal was pending, Thomas L,
Darby, 1epresent1ng himself to be one of the owners of the said Tthaeca



. 112 DECISIONS RELATING TO THE PUBLIC LANDS.

Tunnel lode locations, filed his-duly eorroborated protest against the
said application for patent. It is therein alleged that said locations -
conflict with the Hallett and Hamburg locations aund that neither the
said Hallett and Hamburg company ¢ nor its grantors have ever made
& valid discovery of mineral rock in place within the limits of the
alleged locations of said Flallett and Hamburg lodes, exclusive of the
Orpha Nell lode, Sur, No. 11674, and that therefore the locations made
by the grantors of said company were void ab initio, and the entry
- allowed was frandulent:” wherefore they ask for a hearing. April 15,
1898, the:Hallett and IIambLug comp(my filed a motion to dismiss the
said protest

On June 4, 1898, A. B. Beyuer, allogmg an interest in the Thanlks-
giving lode claim, and that said claim conflicts with the Hallett and
Hamburg claims, filed her duly corroborated protest against the issue
of patent to the applicant company, charging (1) defective published
notice “in that the connection with a eorner of the public surveys was
erroneously given;” (2) that *the northerly end lines of the Hallett
and Hamburg claims are established within the limits of excluded
prior located lode claims;” and (3) that ‘“the southerly end lines of
said Hallett and Hamburg lodes are established within the limits of
the excluded prior located Mohican lode claim.”

In regular procedure all of these protests should first be considered
upon the merits by your office, and the Department might now properly
remand the case for that purpose, but in view of the action already
taken and the importance of the questions presented, and fo avoid
delay, they will now be considered together here. It will be observed
that the Calhoun Company and Darby assert an interest in the same

. mining properties adverse to the applicants and that the first ground

. of the company’s protest is embraced in the single ground of the pro-
test of Darby. If that allegation could be established as a fact it
would. vitiate not only the said euntry but both locations embraced
therein. Such allegation is effectually disproven, however, by the final
judgment of the district courtin and for the said county of El Paso, ren-
dered April 20, 1895, in the adverse suit of the persons first hereinbe-
fore named as claimants of the Hallett and Hamburg locations against
the Vietor Consolidated Gold Mining and Milling Company (subse-
quently the Calhoun Gold Mining Company, protestant here) in which
judgment the ground embraced in the conflict between the plaintiff’s
locations and the Vietor Consolidated locations hereinbefore mentioned
and embraced in the defendant company’s application for patent then
pending, was awarded to the plaintiffs. Such judgment is sufficient
answer to the allegation under consideration. Upon it and compliance
with the further provisions of section 2326, Revised Statutes, plaintiffs
might have obtained patent to the ground in conflict wherein are the
discovery shafts of the Hallett and Hamburg locations. The question
whether there had been a due discovery of mineral upon each of these
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locations was necessarily in issue in the adverse snit and an affirmative
finding thereon was essential to the judgment rendered. Such judg-
ment is, therefore, accepted by the Departmentas sufficient to disprove
the protestants’ allegation. of the non-discovery of mineral. ‘

The second allegation of the Calhoun company’s protest and the sec-
ond and third allegations of the Beymer protest are upon the same
subject and will be considered together. The ground upon which the
northerly and southerly end lines and corners of the Hallett and Ham-
burg locations are established is not in any instance claimed by the
applicant company. It is all excluded from the entry. Each of the
claims mentioned in those allegations was located in 1891, and so were
older locations than the Hallett and Hamburg. The Apex, Monarch,
and Mammoth Pearl locations were patented in 1895. . The Mohican
was not entered until in Deceniber, 1896, and is not yet patented. The
question, then, presented by these allegations is whether a junior Tode

“location is invalidated because its end lines and corners are laid within
or upon the surface of a valid senior lode location.

This question was considered and answered in the negative by the
supreme court in the recent case of Del Monte Mining Co. ». Last
Chance Mining Co. (170 U. 8., ). In that case the supreme court
beld that— ’

Any of the lines of a junior lode loeation may be laid within, upon or across the
surface of a valid senior Jocation for the purpose of defining for or seeuring to such
junior location underground or extra lateral rights not in conflict with any right of
the sénior location.

" The third allegation of the Oalhoun company’s protest and the first
of the Beymer protest, together, going to the question of the sufficiency -
of the notice_ of application as published and posted, have already been
sufficiently answered herein.

The protests are all and singular accordingly dismissed. It is unnec-
essary therefore to discuss or pass specially upon applicant’s motion
to dismiss. You will proceed to take such further action in the matter
of said entry, not inconsistent with the views herein expressed, as the
law and official regulations may require.

APPLICATIO\TS '10 ENTER—~ORDER OF PRECEDENCE.
LEwis v. MORRIS.

Applications to enter tendered in person, or sent through the mail, should be acted
upon in the actual order of arrival and presentation at the local office; and the
refusal of said office to observe such order of precedence will not defeat the
right of an applicant to have his application subsequently treated as- though'
acted upon in its proper order.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V. D) ' June 25, 1898. (C. J. G))
" September 16,1893, Julian H. Morris made homestead entry No. 6 for

the NW. } of Sec. 28, T. 26 N., R. 2 E., Perry land district, Oklabhoma.
21673—voL 27 8
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September 22, 1893, Benjamin Lewis filed affidavit of contest, alleg-
ing settlement on the land deseribed prior to Morris and prior to his
said entry.

October 22, 1893, Fred M. Browning also filed affidavit of contest
against Morris’ entry, alleging settlement on said land prior to Morris
or auy other person.

A hearing was duly had, begmmng March 30,1894, at which all par-
ties were present. January 15, 1895, Browning withdrew his contest.

The local office rendered decision in favor of Morris, on the ground
primarily that Lewis failed to follow up his initial acts of settlement,
within a reasonable time, by the establishment of residence and per-
manent improvements.

Angust 21, 1895, your office, upon plaintiff’s appeal, rendered deci-
sioh in which it was found that Lewis reached the land in controversy
at 1:10 p. m., September 16, 1893, and immediately stuck a stake;
thaf he carried with him a jug of water and a blanket, and exercised his rights
by remaining on the land that evening, warning all persons who came on the tract
to keep off, and notifying them that he was the first person on the land and claimed
the same; that he followed up his initial act of settlement by locating the lines and
corners of the land on the evening of the 16th; that after dark he ate his supper
there and then set another stake and started a well near it; that night he went to
the railroad station and took the-frain and arrived at the Perry land office the next
morning at 7 o’clock, and then returned to the land to see if he had the correct
numbers; that he then returned to the land office and filed this contest; that he
returned to the. land and had it surveyed, and while there he employed a man and
paid ‘him to build a house on the land; that on Sep.23, following, he went to his
home at Galesburg, 111, in obedience to a summons that his wife was very sick; that
he remained with his wife, who required his attention, ahout six weeks, when he
returned to the land and found that the man he had hired had not built the house;

“that he hired men and worked with them about thirty days bnilding a good house;

that he then fenced the claim and had about fifteen acres of the land broken; that
he moved his family on the tract Jan.1, 1834, which was as soon as his wife could
with safety Le removed; that plaintiff’s improvements are worth about $500.

JIn regard to the filing of Morris’ homestead application your said
office deecision contains the following statement:

It appears from the endorsement on defendant’s homestead application, made by
the register, that it was received and filed Sep. 16, 1893, at 2 o’clock p. m.

From the evidence of defendant Morris, it appears that he was at the Perry land
office at one o’clock P.M., on Sep. 16,1893, and handed his homestead papers to one
of the officers in the office; that the officer took hold of the papers and then shoved
them back to defendant, and said that he had mail matter to look after (the mail
having just been brought into the office); that defendant told the officer that he,
Morris, was ahead of the mail, and the officer replied that, Morris, conld claim the
time, but the mail must be examined first, that defendant stood by the window of
the office'abont one hour before the officer received the papers from defendant.

Upou this statement your office concluded that

the controlling question in this case is whether defendant Morris is entitled to have
his entry dated back to one o’clock p.m., September 16,1893; whether the actual
tender and conditional acceptance of the papers at that time amounted in law to an -
entry.
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Applying the rule contained in the syllabus of Dunu v. Shepherd ez
al.,, 10 L. D., 139, which is, '

Papers presented for filing, but refused by the officer on account of the pressure

of business, should be held as filed of the date when presented,
Your office held that Morris’ entry should date back to one o’clock
p. m., September 16, 1893, and was therefore prior to Lewis’ settlement.
The decision of the local office was accordingly affirmed and Lewis’
contest dismissed.

September 18,1893, Lewis filed in your office a motion for review;
_and in support thereof he submitted the certificate of the register of the
Perry land office, wherein the latter states that the homestead applica-
tions of eleven parties were received at 1:20 p. m. the afternoon of Sep-
tember 16, 1893, as shown by the rejection docket kept in that office,
" and that they were the only mail filings of which that office had any
record bearing that date. In further support of said motion attentiom
was called to Morris’ testimony at the hearing when he testified that

I saw a man-coming through the room of the office with a bundle of papers, it was
an envelope that had papersin it, and I handed my filing to the officer and he caught
hold of it and shoved it back to me and said he had mail matter to look after.

As evidence of the fact that these mail filings were received at 1:20.
p. m., reference is made in the motion to the case of Parker et al. 2.
Liynch, 20 L. D,, 13, the said Lynch, it is asserted, being one of the
parties whose apphcatlons were received at the time testified to by
Morris.

Attention was also called to the testimony of one TJames A. Donegan,
a clerk in the Perry land office, who states that ¢ entries numbers 1, 2,
3, 4, 5 and 6 were made respectively at 12:40—12:45—12:50—1: 05—2
and 2 o’clock p. m. on September 16th, 1893.”

In view of this showing your office, on November 16 1893, decided as

follows:
- The said certificate of the register, sho\vii)g when the eleven mail filings were
received, was not referred to in the trial of the case, either by the parties or by
your office. Had that fact been brought to the knowledge of this office, it is prob-
able that the decision would have been different, because this office should take
judicial notice of its records and it is not absolntely necessary for the contestant
to offer the records.of the local office in evidence. See case of Kimevv. Smith, 19
L. D., 207.

If \[orrls’ application to enter was not offered, and he testifies that it was not,
until the time those mail filings were received, which was 1:20 p. m., as shown by .
the records of your office, and if Mr. Lewis settled on the land at 1:10 p. mi., which
seems to be clearly shown by the evidence then Lewis is entitled to the land and the
motion should be and is hereby granted.

It appears that prior to granting Lewis’ motion for review your office
received a letter fromn Morris’ attorneys requesting postponement of
action on said motien in order that they might have time to submit
certain evidence as a counter showing. This letter was returned for
waunt of service on the plaintiff., '
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November 19, 1875, your office received from the local office the
“gounter showing?” filed by defendant, consisting of the affidavits of
himself and one D. C. Pryor, who, as agent, delivered the applications,
for travsmittal by mail, at the Perry post office on the day of the open-
ing of the land, and the statement of the register of the Perry land
office at the time of this hearing, who was, on September 16, 1893, a clerk
in said land office, made in answer to certain interrogatories.

March 2, 1896, the Jocal office transmitted defendant’s petition for
reconsideration or reheariug. In support of said petition is filed the
affidavit of J.O. Severns, one of the parties in line with Morris on the
day of the opening, who states among other things that at about12:45
p. m. the land officials ceased to receive filings from the line, the cause
of which he learned was the receipt of certain filings by mail; also a
certified ¢ extract from the receipts for special-delivery of articles of
mail matter delivered at the post office at Perry, Oklahoma, during the
quarter ending September 30, 1893,” now on file in the office of the
Auditor for the Post Office Department, showing the receipt of the reg-
ister J. E. Malone for package No. 1, addressed to the register and
receiver at Perry, mailed at Perry, and delivered at 12:45 p. m.,
September 16,1893, In further support of said petition the defendaut
set out that at the hearing he shiowed by the testimony of himself and
A. M. Waugh that he tendered and delivered his homestead application
to the register prior to 1:U5 p.m., on the day of the opening; that
plaintiff did not offer, any evideunce or refer to any record of the local
office whatever to disprove this fact, until he filed his motion for review.
The petitioner also explains the-length of time it required to procure
evidence to establish the time the mail filings referred to were delivered
in the local office. It was furthermore set out that petitioner could now
show that the mail filings were in fact delivered to the register prior to
1 o'clock on the day of the opening; that immediately thereafter the
applicants in line became exeited and turbulent and threatened to over-
turn the: land office and do other acts of violence if their filings were
not received in preference to the -mail filings; that in consequence of
this disorder and excitement the local officers were not able to examine
and act upon said mail filings until some time thereafter; that Samuel -
A. Akins, who made homestead entry No. 5, presented his application
some time before 1 o’clock, but it was returned to him for the correction
of some defect, and when filing was resumed he and petitioner re-pre-
sented their applications simultaneounsly; that petitioner has never
knoyn that the evidence he now offers to introduce was material in the
case; that lie is greatly prejudiced by the action granting the motion
for review, in that it was taken and had upon new evidence in no wise
in the original record.. Itisrequested also that the “counter showing?
be considered in support of the petition for reconsideration or rehearing,

Pryor in his affidavit states that he delivered the package containing
the applications to the postmaster at Perry; and that he saw the said
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postmaster take the said package into thé land office and come out
without it prior to 1 o’clock.

March 14, 1896, the plaintiff moved the dismissal of defendant’
“motion” on the ground that said motion was filed out of time and no
appeal had been taken within the prescribed time.

In the defendant’s petition it is insisted that the transcript from the
rejection docket of the local office should not have: been consuleled as
evidence in this case.

July 16, 1896, your office in passing upon the matters herein outlined
- concluded as follows:

The doctrine enunciated in the case of Kime v. Smith (supra), that ‘“the Depart-
ment will take judicial notice of its'own records in deciding cases,” is not, and cer-
tainly was not thereby intended o be made general in its application, but is to be
confined in each to such records in other cases, between the same parties or relative
to the same matters of controversy as are specially called to the attention of the
Tocal office, by the pleadings or otherwise, at the time of the trial. To extend the
application of the rule to all the records of the Department, without any limitation
would be neither safe nor practicable. :

The defendant was not a party to the record as to the applications of Liyneh and
others, nor was he bound to talke notice thereof. It has no relation to the land in
controversy and is not referred to at all in the pleadings. It was neither offered in
evidence nor, in any manner, called to your attention at the time of the trial. Hence
it should not have been considered as in evidence by this office, in passing upon said
motion for review. .

Your office accordingly revoked the decision of November 16, 1895,
dismissed Lewis’ motion for review and adhered to the declsmn of
August 21, 1895, in favor of Morms The case now comes to this
'Department upon Lewis’ appeal.

The details of this case are thus set out at length for the pur pose of
exhibiting its history, but with no intention of considering its varied
phases. The evidence at the hearing establishes the fact that Lewis
reached the land in controversy as early as 1:10 o’clock p. m. on the day
of the opening and at once performed such acts as, under the rules
governing settlement in Oklahoma, were sufficient to initiate.a claim.
The Department is likewise of opinion, after careful consideration and
under all the circnmstances, that Lewis followed up his inifial acts of
settlement by permanent residence and substantial improvements with
such diligence as fairly indicates a bone fide intention to make this land
his home. Morris having an -entry of record, it therefore becomes nec-
essary to determine whether said enfry was made prior to Lewis’
settlement.

The homestead application of Morris is indorsed as having been
received and filed in the local office at two o’clock p. m., September 16,
1893.. Morris testified, however, that Le was at the office as early as
one o’clock p. m. on that day and offered his application papers to an
officer who took hold of them but immediately handed them back to
applicant with the explanation that he had mail matters to look after.
The mail filings are indorsed as having been received at 1:20 o'clock
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p. m., whereas the register’s receipt shows them to have been delivered
in the local office at 12:45 o’cloek p. m. Giving equal weight to these
records as tending to show the time when Morris first presented his
applieation, it is plain to see that the exact time can not be arzived at
from this evidence. . Morris testifies that a few minutes after offering
his papers to the officer he looked at his watch and it was then 1:05.
A, M, Waugh, oue of his witnesses, testifies as follows: .

~ Isaw Morris.tender his papers to Mr. Malone at the window, I think he said he
demanded or insisted that they Le received. Mr. Malone must have refused him and
Mr. Morris called on me and Mr, Severns of Guthrie, who was directly heliind me,
to witness that he had offered his papers at 1:05, and I looked at my watch and saw
that I had that time. I believe Mr. Severns did the same.

As previously set out herein, Severns testifies, among other things,
that about 12:45 p. m. the land officials ceased to receive filings from
the line, the canse of which he learned was the receipt of certain mail
filings. - Attached to plaintiff’s brief filed in this Department are sev-
eral affidavits, including one from register Malone, in which it is denied
that Morris handed his papers to that officer and had them handed
back, . ' _ ,

1t is the opinion of this Department that, if at the time the filings
by mail were received in the local office Morris was actually standing
in line before the window and tendered his application or was in readi-
ness to tender his application, there can be no good and sufficient rea-
son why the same was refused. And if Morris’ place in line had been
reached in regular order prior to 1:10 o’clock p. m., the time of Lewis”
setflement, then he is entitled to have his entry remain intact. .

The transmission of homestead applications by mail is clearly per-
wissible, but it was evidently not intended to confer upon such appli-
cants a superior right; only that they should be accorded an equality
©of access with those who present their applications in person. If
applications transmitted by mail should be taken up and disposed. of
the moment they are received, to the exclusion of those ready and
waiting to be filed in person, the former would have a vast advantage
and a premium would thus be placed upon this mode of filing. So
that, in order to secure equality of access to the two kinds of applica-
tions, the most that could be claimed for mail filings is such advantage
as would be gained by one person in line over another who presents
himselt later. In the regular order of things the late comer weuld
take up his position at the end of the line to await hils turn., The same
equality would be preserved with regard to mail filings by noting the
number of persons already in line and giving said filings the next
number, to be taken up and acted upon when reached in regular order
to the exclusion of those who might in- the mean time have formed in
line.. In this way no nndue advantage would be given those applying
ghrough the mails, nor any delay occasioned those already in line.
But there is no just warrant for postponing those in line by taking up
the mail filings in advance.
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In this view it is sufficient to know that Morris was already stand-
ing in line ready to present his application at the time the officials
refused to receive further applications from those in line on account of
the receipt of the mail filings; and that it was prior to 1:10 p. m. The
Department is of opinion that the preponderance of the evidence shows
this to be the fact. ~Aside from the evidence to that effect, it is to be
presummed that the local office was open promptly for the transaction of
business at 12 o’clock noon on the day of the opening. Morris.was
number six In line, which shows that he must have been at the office
soon after it was opened. There is no doubt that he was in line at the
time the mail filings were taken up, and, as stated, the preponderance
of the evidence is to- the effect that this was prior to 1:10 p. m., the
hour of Lewis’ settlement.

For the reasons stated helem, without conmdeung the affidavits
filed sinee the hearing, the conclusion reached in your office decisions
of August 21, 1895, and July 16, 1896, is hereby affirmed, Lewis’ con--
test is dlsmlssed and Morrls’ enmy wﬂl remain intact subgect to com- .
pliance with laW

PUBLIC SURVEY—FICLITIOUS MEANDER LINE.
W. L. HEMPHILL ET AL,

Land excluded from the public surveys by the establishment of a meander line of an’
- alleged body of water that in fact did not exist at the time of such survey, should
- be surveyed and disposed of under the public land laws.

Acting Secretary Ryan to the Commissioner of the General Land Q;ﬁce,
(W.V.D) June 25, 1898. (C. W.P)

In the case of William I. Hemphill and others, by -departmental
letter of March 8, 1898 (26 L. D., 319), you were directed to send a
speeial agent to the locality in questlon to make an examination rela-
" tive to.the government survey of certain land in the State of lowa,
which it is alleged in the application” for survey of said William L. »
Hemphill and others is more than five hundred acres and has never
been surveyed by the government.

This land is situated in sections 19, 20, 29 and 30, township 97 north,
range 34 west.

Upon the request of your office, the Department, by letter of March
17, 1898, detailed Amherst W. Barber, a clerk in your office, to make
the investigation and survey. ‘

With your letter of June 13, 189%, you transmit the report of Mr.
Barber, dated April 22, 1898, and accompanying papers. The land in
question is represented by the'township plat as partof a lake described
in said plat; and the public surveys as closed therefore excluded or
omitted them. Mr. Barber in his report- states, as the result of his
investigation and survey, that” he has arrived at the conclusion that
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the land in sections 19, 20, 29 and 30, township 97 north, range 34 west,
and a portion of the land in sections 25 and 36, township 97 north,
range 35 west, were erroneously returned by the deputy surveyors in
1855 as covered by a lake; that there is no reasonable doubt that the
pretended meandering of a lake was improper and almost wheolly ficti-
tious, and that the land should be surveyed and disposed of as public
lands. With his report Mr. Barber submits a plat showing that the
land in question is mostly agricultural in character, with a wet marshy
pond, called Mud Lake, covering portious of sections 25 and 30, with
an outlet lowing west and into Trumbull Lake. He also shows that
there is a permanent body of deep water in seetions 31 and 32, town-
ship 97 north, range 34 west, separated from the land to the north by
a sand ridge twelve feet high, and presents an affidavit by residents of
the locality for fifteen years to the effect that there is no channel
through the said ridge, by which water appears ever to pass between
the deep, permanent waters of Lest Island Lake and the grassy flats
and shallow flag ponds north of the ridge ; that there was a stage road
_east and west on the ridge in 1868, which the original plat showed was
covered with water. These affiants also state that the marsh covering
" the land in question has only been covered with water once in the last
fifteen years, and then after a rainy spell; and that the lake land in
section 30 is mostly in the same condition, except a tract further west,
known as Mud Lake, which is all liable to become eéntirely dry every
dry season. ‘

In his survey Mr. Barber has re-established the meander corners as
originally established, and has segregated by running the original
meander lines, the land as shown to exist in 1855, from that added by
his survey, and has shown the areas of lots and the land which may be
considered swampy in its character, the latter covering most of the
added land in sections 30 and 25, and known-locally as Mud Lake.

* From his report it appears that there have been surveyed by him
1,230 acres additional, of which he returns 533.71 acres as swamp land
and the remainder as farming land free from swamp or overflow.

In your office letter you state that *from the conditions shown to

exist by Mr. Barber’s report and survey,” you are of opinion ‘“that
‘these lands should have been surveyed as public lands in 1853, and
that the survey executed by Mr. Barber should receive the.approval”
of your office ““as showing the conditionsexisting on the lands embraced
therein,” _

I see no reason why the survey executed by Mr. Barber should not
be approved and the land disposed of as government lands,
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MINING CLAIM—PLACER ENTRY—-AMENDED SURVEY.

KIMBERLY PLACER.

A deed to the State of a part of the land embraced in a placer entry makes an = -

amended survey of the mining claim necessary prior to the issuance of a patent
thereon.

- Secretary Bliss to the Commissioner of the General Land Office, June 28,
(W.V.D.) 1898, (P.J. G

It appears that R. R. Williams et ¢l. made mineral entry No. 497 of
the Kimberly placer mining claim, survey No. 8170, Gunnison, Colo-
rado, land district, The State of Colorado protested against the entry
to the extent of that portion of it which was included in section-six-
teen. . A hearing was ordered,; but the mineral elaimants deeded to the -
State that part in conflict, whereupon the State dismissed its protest,

By decision of November 6, 1896, your office held that the convey-
ance to the State is an admission of the non-mineral character of the
land in confliet, and in view of this directed that the claimants be
given sixty days’ notice in which to show cause why the entry shonld
not be canceled to the extent of the conflict, and in case of default the
entry would be canceled .to that extent and an amended survey
required eliminating the conﬂmtlng ground. ;

In response to this the affidavit of one of the mineral apphcants was
filed, wherein it is stated that the compromise was made solely for the
reason that the amount of land in dispute was so small that its value
was much less than the expense of procuring testimony, and that “the
question of the character of the land was not even referred to in the
negotiations.”

Your office, by decision of December 7, 1896, held the entry for can-
cellation as to the confliet with section sixteen and said: ¢ Should this
decision become final, an amended survey will be required eliminating
therefrom the conﬂlcmng ground.” :

The appeal of the mineral claimants brings the matter before the
Depm tment, and it is alleged that there was error (1) in deciding that
so much of section sixteen as conflicted with the entry should be can-
‘celed, and (2) in requiring an amended survey.

In your office judgment no reason is assighed for the cancellation of
the entry as to section sixteen, but it was probably because the six-
teenth and thirty-sixth sections were granted to the State by Congress
for school purposes. This grant is held to be a grant in prwsenti, and
can only be defeated by a showing made that the land embraced therein
is not of the charaucter contemplated by Congress, and known te be
such at the date of the approval of the survey. An opportunity has
been offered the mineral claimants to show this, but instead of so doing
they have deeded the land to the State. This aect, so far as the gov-
ernment is concerned, amounts to a relinquishment of the land in con-
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flict whieh is ineluded in the survey, and since the patent must issue

on the survey, that is, the description contained therein must be taken

from the fleld notes of tbe survey, it is necessary to have amended field

notes and plat showing accurately the ground sought.

" The question involved here is not, as counsel spiritedly suggests, as

to whether an entryman may convey a part of his mineral claim between
" entry and patent, but whether there shall be a correct survey of the

land claimed.

The judgment of your office is affirmed.

RAILROAD GRANT-INDEMNITY SELECTIONS—RESERV"ED LAND.
SoUTHERN PaAoctric R. R. Co.

An application to make indemnity selection of unsurveyed lands confers no right
upon the railroad company.

Lands embraced within the limits of a forest reservation, established by order of
the President, are not subject to indemnity selection.

Secretary Bliss to the Commissioner of the General Land Office, June 28,
(W. V. D) ‘ 1898, * (L. L. B.)

The plat of survey of the lands embraced in indemnity list No. 77 of
the Southern Pacific Railroad Company was filed in the local office at
Los Angeles, California, July 20, 1896, August 31, 1896, the company
presented its said list, which was accepted by the register and receiver.
By your office decision of October 10, 1896, said list was held for can-
cellation, becanse the land embraced therein, together with other lands,
had been set apart by proclamation of the 1’1@%1deut of ddte February
25, 1893, for the San Bernardino forest reserve.

The company has appealed from said action of your office.

.The land is within the indemnity limits of the grant to said company.

It appears that the company had previously (and prior to the reser-
vation for forest purposes), applied to select this land, as per list No.
26, presented October 3, 1887, which was prior to the survey, and for
that reason its said list was rejected by the local officers, and on appeal
their action was affirmed by your office and this Department.

It is insisted by counsel for the company: 1st, That list No. 77, pre-
sented August 31,1896, should be held to be nhe “completion of the
company’s right of selecmon as initiated by its application of October
3,1887;” and 2nd, That the President’s proclamation of February 25,
1893, did not operate to reserve the land from selection by the
company. o

As to the first contention, this Department has repeatedly held that
unsurveyed lands are not subject to selection (see Atlantic and Pacific
R. R. Co.,8 L. D., 307; on review, 10 L. D, 214; Northern Pacific R. R,
Oo., 15 L. D., 8; Southern Pacific R. R. Co., 18 L. D, 314), and that
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being the condition of the land at the date of the company’s first appli-
cation to select, it must follow that such application was without force
and could not serve to initiate or preserve any rights to the company.

The position assumed by counsel in his second specification of error,
to wit, that the lands were not reserved from selection by the procla-
mation, is equally without force. The language of the proclamation is
“that there is hereby reserved from entry or settlement and set apart
as a public reservation all those certain tracts,” etc. These are the
usual terms of all proclamations setting apart lands for public pur-
posges, and it would be doing violence to reason to presume that the
President, in reserving this land, intended to except from such reser-
vation every odd-numbered section, to await the selection of the rail-
road company. Such a construction would, if adopted, not only
practically destroy the purposes of the reservation, but might greatly
impair the benefits to the company, intended to be conferred by the
right to select indemnity for lands lost in place. The ftitle to every
alternate section included within the boundaries of the reservation
would be barren of profit to its possessor, for the Iand could neither be
utilized nor sold to advantage, on account of its inaccessibility by rea-
son of the reservation of the neighboring sections, every section being
surrounded on all four sides by reserved land.

Indemnity list No. 77 having beéen improperly accepted at a time
when the lands therein embraced were reserved by proclamation of the
President of a date anterior to such presentation and acceptance, you
will direct that it be canceled.

The decision appealed from is affirmed.

DESERT LAND ENTRY—COMPACTNESS—CHARACTER OF LAND,.
CHARLES (¢, JOHNSON.

The non-irrigable character of adjacent tracts may be properly considered in deter
mining whether a desert land entry is within the rule as to compactness.

A desert land entry should not he allowed of land on each side of living water, in
the absence of the clearest proof of the desert character of the land.

Secretary Bliss to the Commissioner of the Gemeral Land Office, June 28,
(W. V.D.) 1898, - (P.J.C)

1t appears that Charles (. Johnson made desert land entry Septem-
ber 11, 1895, for 8. & NW. 1; W. 1 SW, %, Sec. 22; SE. {1 SE. £, Sec. 21,
and N, 3 NE. 4, SW. 4 NE, 1, See., 28, T, 29 N,, R. 62 W,, Cheyenne,
Wyoming, land distriet, and submitted his first yearly proof September
1, 18986. . : ,

By the plat filed by the entryman at the time he made the entry it is
shown that the land extends in a northeasterly and southwesterly direc-
‘tion one and a half miles; its greatest width is one-balf mile, and
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throngh the center of the traet is marked a stream called ¢ Red Cloud
slough.” . On the official plat on file your office this is called ¢ Marshy
slough.”

The ““proposed plan for irrigating” the tract is by the construction of
four dams across this slough, with four ditches on each side thereof
running easterly and westerly.

In your office decision of September 22, 1896, it is said:

The regulations of the Department relating to compactness are as follows:

The requitement of compactness will be held to be complied with on surveyed
lands when a section, or part thereof is described by legal subdivisions as nearly in
the form of a technical section as the situation of the land and its relation to other
lands will admib, although parts of two or more sections may be taken to make np
the quantity, or equivalent of one section, s

-But entries running along the margin, or including both sides of streams, or being
continnous merely in the sense of lying in a line so as to form a narrow strip, or in
- any other way showing a gross departure from: all reéasonable requirements of com-
pactness, will not be admitted. . . .

The entry in question runs along the margin on both sides of a stream for a dis-
tance of one and one fourth miles.

You will inform the claimant that he Will be allowed sixty days from notice
within which to adjust his entry so as to make it a consolidated body, by the relin-
quishment of a subdivision or subdivisions not containing his principal improve-
ments, and to take in lieu thereof, if he so desires, by amendment of his application
(to be granted by this office), any vacant tract or traets which wonld make the
entry compact; provided he-shows Ly atfidavit, eorroliorated by two witnesses, that
the same is desert in character, or to appeal from this decision; that:if no action is
taken within the time speeified his entry, which is held for cancellation, will be
canceled without further notice from this office. - :

The entryman appealed and with his appeal is his corroborated
affidavit by which it is shown that the lJand on both sides of his entry
are bluffs so high that it would be impossible to get water on it; that
to.comply with the order of your office would force him to take land.
that he could not reelaim; that the only land that can be reclaimed in
these sections is included in his entry; that taking the land in the
shape he has will work no hardship or injustice to anyone “as the land
that surrounds it can never be of any use, other than for grazing pur-
poses,” and that he has spent $500 in reeclaiming the land and has
‘“done work on every forty acres of the said tract.” .

Sec. 1 of the act of March 3, 1877 (19 Stat., 377), provides, among
other things, “that no person shall be permitted to enter more than
one tract of land,-and not to exceed six hundred and forty acres, which
shall be in a compact form.”

It has been repeatedly held by the Department that each case pie-
senting this question must be determined by the circumstances sur-
rounding it,
and whether an entry shonld be regarded as sufficiently compact to answer the
requirements of the law must depend largely upon the nature and location of the

land, its means and facilities for irrigation and the rights of adjacent and surround-
© ing entrymen. (William H. Wheeler, 22 L. D., 412.)
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The test in all the adjudicated cases in regavd to making the entry
in compact form seems to have been largely with respect to the rights
of surrounding entrymen, and where the form of the entry conld not
be changed because of the prior appropriation of adjacent lands the
entry has been allowed to stand. (See Wm. Thompson, § L. D., 104,

- where the earlier departmental decisions are collected and commented
on; William H., Wheeler, supra.) “While in the case at bar it is not
shown that any such difficulty exists to prevent a reasonable degree of
compactuess, yet it is shown that the surrounding land is not suscepti-
ble of irrigation owing to its elevation. It would be an idle ceremony
to require a person to include in his entry, even for the purpose of
making it compact in form, land that it is impossible to reclaim.

The form of the tract under consideration is substantially as compact
as were the entries allowed in the cases above cited, and while it is
believed that the extreme limit of irregularity in shape has been
reached in the allowance of this entry, yet the impracticability of mak-
ing it more compact is a sufficient reason for not disturbing it.

The more serious objection to the entry is the fact that it is located
on each side of what is, apparently, living water.

The General Circular (issue of October 30,1895, second edition, page
38), following the circular of June 27,1887,5 L. D., 708, provides that—

Lands bordering upon streawms, lakes or other natural bodies of water, or through
or upon whiclh there is any river, stream, arroyo, lake, pond, body of water, or living
spring, are not subject to entry under the desert land law nntil the cleavest proof of
iheir desert character is furnished.

In the application to enter this tract it is stated—

That said land borders on Red Cloud slough and on both sides of said slough.

Red Cloud slough passes through the entire distance, but does not irrigate
any portion of the land outside its natural boundaries; that said land is not natu-
rally irrigated or watered nor overflowed at any season of the year by the foregoing
or any natural stream, spring or other body of water; that I expect fo obtain my
watber supply to irrigate said land from Red Cloud slough.

Under the conditions that are met with here it is not considered that
“the clearest proof” of the desert character of the land has been
furnished.

In view of the fact that this entry was allowed by tlie local officers,
and by reason thereof the entryman has, in good faith, expended con-
siderable money in the preparation of his system of irrigation (his
second annual proof has been forwarded since.the appeal), and the
further fact that the entry seems to be substantially in conformity.
with the former decisions of the Department as to compactness, your

~office decision is vacated Wlth directions, however, to require the entry-
man to make further showing, to the satisfaction of your office, in
regard to. the desert character of the land at the time. of his entry,
in accordance with the requiremeut of the General Circular above
quoted.

It is so ordered.
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RIGHT OF WAY—RESERVOIR—-SURVEY-INCORPORATION.
LONG’S PEAX RESERVOIR AND IRRIGATION CoO.

Slight variances between the line of survey, and the actual water line of a propoesed
reservoir, do not require the rejection of the map, where it appezirs that such
variances are due to the mountainous character of the land.

The admission to record of articles of incorporation, and the certificate of the proper
officer in attestation of such fact, establishes the sufficiency of said articles
under the statutes of the State, and fixes the status of an incorporation, as such,

" that applies for a right of way under the aet of March 3, 1891,

Secmtai"y Bliss to the Commissioner of the General Land Office, June 29,
(F.L.Cy . 1898. (A, M,)

Under cover of your letter of the 6th instant yon submitted a certi-
fied copy of the articles of ineorporation and proofs of the organization
of The Longs Peak Reservoir and Irrigation Company; also a map and
field notes showing the definite location of the company’s reservoirs
Nos. 1 and 2 embracing 17.26 and 18.01 acres, respectively,-in section
18, township 3 north, range 73 west, Colorado.

The papers and map are filed to secure the right of way conferred by
sections 18 to 21, act of March 3, 1891 (26 Stat., 1093),

You have stated that the survey of the 1%61\ oirs is not altogether
satisfactory but that the errors are small and that it seems from the
statement supplied by the engineer in charge that in view of the diffi-
culties encountered, the survey was the best thth could be made without
involving unreasonable expense.

Attention is also directed in your letter to the failure of the articles of
incorporation to specify the source of the water supply, the place where
it is taken, the location of the reservoirs and the use to which the water
is intended to be applied. On this point it is stated that as the articles
have been admitted of record by the Secretary of State of the State
of Colorado your office is in doubt whether the question of their suffi-
ciency can now be raised. ' '

The locality of the proposed reservoirs is shown to be rugged and
mountainous and the sworn statement of the engineer as to the water
lines of the reservoirs is that ¢ they are ran as nearly identical with
the contours thereof asis possible owing to the great slope of the ground
and the fallen timber which obstructs it.” '

Section 8 of the cireular under the above act (18 L. D., 168), requires
‘“that the line of survey should be . . . ... as exactly as possible the
water line of the proposed reservoir.”

Taking into counsideration the character of the couutry, the above
requirement appears to have been complied with and any slight varia--
tion between the actual water line and the survey lines will be adjusted
by the actual construction of the reservoirs. The slight discrepancies



DECISIONS RELATING TO THE PUBLIC LANDS. 127

in the survey, in view of the locus, are not deemed sufficient to warrant
a rejection of the map. v »

The information omitted from the articles is supplied in the shape of
a statement filed by the company with the State Engineer and among
the papers submitted is a copy thereof certified, under seal, by the State
Engineer, to be a correct copy of the statement as it appears of record
in his office.

The sufficiency of the articles of incorporation under the Statutes of
the State of Colorado is established by their admission to record and
by the certificate of the Secretary of State in attestation of that fact.

As the status of the company as an incorporation under the corpora-_
tion laws of the State has been established by the proper State officer
the company appears to be such a one as is mentioned in section 18 of
the above act. :

The applicant has certified that the right of way is desired f01 the
sole purpose of irrigation and in accordance with the foregoing view
-and with your recommendation I have approved the map and return it
and the pwpers herewith for filing.

PATENT-PROTEST AGAINST DELIVERY-PRIVATE LAND CLATM.
SANCHEZ v, DAVIS.

A protest against the delivery of a patent regularly issued on a confirmed private

"1and claim, filed by one who alleges an adverse interest in the land covered by

said patent, presents no question within the jurisdiction of the Department, if

no eqaities are shown by the protestant that warrant the Department in advis-
ing suit to vacate the patent.

Secretary Bl;’ss to the Commissioner of the General Land Oﬁce, July -1,
(W.V.D.,) 1898, (L. L. B.)

- By your office letter of August 5, 1896, to the United States surveyor
general for the State of Florida, patent theretofore issued was directed
to be delivered to Waters 8. Davis, for one hundred and seventy-five
acres of land situate on the southern end of Key Biscayne, in T. 55 S.,
R. 42 K., Tallahassee, Florida, which said land is known and desig-
nated as the Mary Ann Davis claim, by deraignment from Peter Tor-
mills, the original grantee from the Spamsh government,

Venancio Sanchez has appealed from your said office decision, claim-
ing in his appeal that he is entitled to a one-half interest in the said
grant by reason of certain muniments of title derived from Dona Anto-
nia Persila de Barrosa et al,, who, it is claimed, were entitled to the
sald one-half interest as heirs of the said Formills, the original grantee.

From your-said office letter it clearly appears that the said grant
was confirmed to Mary Ann Davis by the board of commissioners
created by act of Congress of March 3, 1823 (3 Stat., 754), who were
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théreby clothed with full pbwer to take evidence, ascertain and deter-
-mine the rightful heirs and assigns to this and other bpa,msh grants in
east Florida, and had the

power, any law to the contrary notwithstanding, of deciding on the validity of all
claims derived from the Spanish government, in favor of actual settlers, when the
quantity claimed does not exceed three thousand and four hundred acres; [and
also] when the claimant or claimants shall produece satisfactory evidence of his.or
her or their right to the land claimed. See second section of said act.

The board so created found in relation to the claim in controversy,
that—

Formills and his wife having died, the land descended to Andrews, who sold and
conveyed the same to claimant: we deem the grant a valid one and confirm it to
Murs. Davis. v

‘W. 8. Davis, to whom the patent was directed to be delivered, is the
heir of the Mrs. Mary Ann Davis, above named confirmee. ‘

The decision of the board eoufirming the grant to Mrs. Davis was
afterwards approved by act of Congress (4 Stat. 202), quoted in your
said office decision. This act also provided that the register and
receiver to be appointed for the eastern district of Florida should
thereafter perform the duties that had hitherto devolved upon the said
board of commissioners, and it was made their duty—.

to examine and decide all claims and titles to land in East Florida wot keretofore
decided by the late board of commissioners, subject to the limitations and in conformity
with the provisions of the several acts of Congress providing for the adywtment of
private land claims in Florida. (4 Sec.said act.)

The act is entitled: “An act to provide for the confirmation and set-
tlement of private land claims in East Florida and for other purposes,”
and was passed February 8, 1827,

Subsequently, January 23 1832 (4 Staft., 496) Congress enacted—

That all patents that are, or may be, by law, directed to be issued on private land
claims confirmed by the commissioners of private land claims, and by the several
acts of Congress approving their reports and confirming the titles to lands in the
territory of Florida, shall be, and they are hereby, i‘equil‘ed to be issued to the con-
firmees, or to the assignee, or present owner, where the land has been sold or transferred
since the confirmation of the title; and it shall be the duty of the commissioner of
the general land office, upon the produection of satisfactory proof of the death of
the confirmee, or upon the production of a regular ehain of title fromn the confirmee,
to cause the patent to be issued to the heirs, the legal representatives, or to the
assignees of the confirmee, as the case may be.

These several acts of Congress plainly preseribe the duty of your
office and this Department. in the matter under consideration, namely,
tn issue patent to the confirmees of the board, or their assigns, ete.

But even in the absence of these -confirmatory statutes, when the

" patent to this land has been— :
signed by the President, sealed with the seal of the General Land Office, counter-

signed by the recorder of the land office and duly recorded in the record book kept
for that purpose, it becomes a solemn public act of the Government of the United
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States and needs no further delivery or other authientication to make it perfect and
valid. In such case the title to the land conveyed passes by matter of record to the
grantee, and the delivery which is required when a deed is made by a -private
individual is not necessary to give effect to the granting clause of the instru-
ment. + - _After this they can only be revoked or annulled by scire facias or other
JlldlCléLl proceedings. (United States v. Sehurz, 102 U. 8., 378 ).

In the same case it is also said (page 396):

But we have also hield that when, by the action of these officers and of the Presi-
dent of the United States, in issning a patent to a eitizen, the title to the lands has
passed from the government, the question as to the real ownership of them is open
in the proper courts to a,ll the considerations appropriate to the case. .

The only JIlrlSdlcthD this Department could possibly exercise over
this land in controversy, would be to request the United States to
bring suit in court to set aside or annul the patent, or.to cause an undi:
vided half of the title conveyed by the patent to be held in trust for
the appellant on account of some equltable circumstances which entltle
‘him to such relief.

No equities are presented in the protest by Sanchez against the
delivery of the patent to Davis that will warrant this Department in
making such request.

If it be true, as claimed by Sanchez, that he is entitled to a one-half
interestym this grant, his claim must be preferred before the courts and
not this Department. In faet, the act of February 8, 1827, above cited,
and which confirmed all the acts of the board of conﬁxma.tlon, expressly
provides, in the second section,—

That nothing in the foregoing sections shall be construed to prevent or bal the
judicial decision between persons claiming titles to the lands confirmed.

The decision appealed from is affirmed.
- MINING CLAIM—PLACER LOCATION—DISCOVERY.

FERRELL ET AL v. HOGE ET AL.

One discovery of mineral is a sufﬁelent basis for a placer location of one hundred
and sixty acres by an assocmtlon but if it is subsequently shown that any area
of such claim, amounting to a legml subdivision, does not contain, or is not valu-
able for mineral, such land must be excluded from the entry.

Secretary Bliss to the Commissioner of the General Laind Office, July 1,
(W.V.D.) 11898, (P.J.C.)

~ The land here involved is the Horse Shoe placer mining claim, survey
No. 2602, Helena, Montana, land district, of which Hoge et al. made
mineral entry No. 209, on January 6, 1890.. The earlier history of this
controversy will be found in 18 L. D., 81, and only such brief statement
will be made now as to render this decision intelligible.
Ferrell and others protested against the entry, alleging, among other
"things, that the claimants have not-acted in good faith i in that they ar
91673—V0L 279 oo

-
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seeking to obtain title to land as a placer mine that has value only as
building sites, owing to its contiguity to the town of Anaconda.- |

A hearing was ordered and had, and coming before the Department
on appeal it was held that inasmuch as there was shown to be but one
discovery of this placer claim containing one hundred and sixty acres,
the location was void, except as to the land immediately surrounding
the discovery. ’

‘A motion for review of that decision was filed, and while the Depart-
ment adhered to the former decision as to the discovery, the mineral

"claimants were, at their request, given the privilege of making a
further showing as to a discovery on each twenty acre tract included
in their entry. (19 L. D., 568.) :

A bearing was therefore ordered. The testimony was taken before
a notary publie, at Anaconda, and on consideration of the same the

- local officers. found that there had been a discovery of limestone or
sandstone on each twenty acre tract, and recommended that the pro-
test be dismissed and the entry passed to patent.

. The protestants appealed. Before a decision was rendered in your
office, the Department decided the case of Pacific Coast Marble Com-
pany v. Northern Pacific et al. (25 L. D., 233), in which it was held
(syllabus): ’ ’ .

Whatever is recognized as a mineral Ly the standard authorities, whether of
metallic or other substances, when found in the publie Iands, in quantity and quality
sufficient to render the land more valuable on acconnt thereof than for agricultural
purposes, must be treated as coming within the purview of the mining laws.

Also the case of Union Oil Company, on review (25 Id., 351), in which
the doetrine announced in the case at bar was overruled, and it was
decided (syllabus): ‘

Under the mining lawé of the United States but one discovery of mineral is
required to support a placer location, whether it be of twenty acres, by an indi-
vidual, or of one hundred and sixty acres, or less, by an association of perséns.

Under the ruling in these two cases, your office, by decision of Novem-
ber 27, 1897, decided that all the land included in the location was
subject to eutly, under the mineral land laws.

The protestants prosecute this appeal asmgmng numerous gwunds
of error.

The certificate of location of the Horse Shoe placer conta,ms this’
declaration: :

The locators herein have discovered a deposit of lime and iron rock valuable for
fluxing purposes within the limits of this elaim, above deseribed, and it is their
intention to hold and work the same, ete. )

The real contest at the lagt hearing narrowed down to the discovery
of limestone, or building stone, as the mineral claimants now assert -
the deposit to be, on what, for the purposes of convenience in the
trial, the mineral claimants, on their plat in evidence, denominated the -
Heel Calk subdivision of theé Horse Shoe placer—that is, the extremeo
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northeasterly twenty acres. The evidence introduced by the protes-
tants was confined to thib particular. tract, but little attention being
paid to any other por t10n

In view of the recent rulings of the Department i in the cases referred
to in the decision of your office, it is net necessary now to determine
whether or not there was a discovery on each twenty acres. It was con-
ceded in the former decision in this case that there was one discovery
of limestone, and, under the present departmental construction of the
law, this is sufficient upon which to make a location by the required num-
ber of individuals, of one hundred and sixty acres: But, if it is shown
that any area amounting to a legal subdivision does not contain, or is
not valuable, for the deposit for which the location was made, it is com-
petent for this to be shown by protestants, The burden of proof is,
however, on the protestants to show that the parcel attacked does not
contain the deposit, and that it is not mineral land within contempla-
tion of the statute.

1t is shown by a fair preponderance of the tesmmony that there is no
limestone on the so-called Heel Calk sub-division of the Horse Shoe
placer. The mineral claimants offer no testimony that tends to estab-
lish the presence of limestone thereon, so far as any development is
concerned. They have & theory that it underlies the surface, but this
is not sufficient to fix its character.

There was an effort made to show that on this particular tract there
was a deposit of sandstone that might be valuable for building pur-
poses, if developed to asufficient depth. The evidence on behalf of the
protestants, however, clearly establishes the fact that it is practically
valueless. The sub-division designated as Heel Calk will therefore be
excepted from the entry.

Your office judgment is modified to this extent, but in other respects
is affirmed.

HOMESTEAD CONTEST-RESIDENCE—~ADVERSE CLAIM.
RENSHAW 2. HOLCOMB,

The allowance of six months from the date of homestead euntry for the establish-
ment of residence is a privilege authorized Ly regulation of the Department
under section 2297 R. 8., and protects the entry from the inference of abandon-
ment during said period, but there is no authority for excusing default in the
matter of residence after the e\tpxn’olon of said period, and in the presence of
an adverse claim.

Secreta;y Bliss to the Commissioner of the General Lcmd Office, July 1,
(W.V.D.) 1898. (C. d. VV)

On October 27, 1894, Henry 3. Holcomb made homestead entry for
the'S. } of the SW L, the SW. £ of the SE. } and the NW. 1 of the SW.
1 of See, 12, T, 33 D \T., R. 23 E,, Spoka,ue I‘alls, Washington.

On September 4, 1895, Harvey H. Renshaw filed his affidavit of con-
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test, alleglng abandonment for more than six months aud that Holcomb
had never resided on the land.

A hearing was had, November 7, 1895, which resulted in a decision
by the loeal officers in favor of contestant, and a recommendation that
the entry be canceled and_contestant allowed the preference right of
entry.

The defendant appealed, and on October 14,1896, your office reversed
the decision of the local office and held the entry intact, The case is
before the Department on the appeal of contestant. '

The case is one where a year had elapsed between the date of the
entry and the hearing, and where the entryman lived within a mile of
the land entered, and yet failed to establish residence upon it.

Your office expresses the opinion:

That Holcomb has manifested good faith in his atbempt to complete the house and
estal_)lish his residence on the land within a reasonable time, but that the condi-
tions and circumstances unaveidably prevented him from doing so.

The case of Black ». Ganon (3 L. D., 48,) is cited in support of this
opinion. That case is not authority for excusing failure to establish
residence within six months from entry, in the presence of an adverse
claim, but only as between the government and the entryman, where
he has acted in good faith and has cured his default before a hearing.
Cannon made entry September 22, 1882, and returned to his home in
Nebraska, intending to return to the land within six months from his
entry. He was detained by the sickness of his mother and the severity
of the weather, and was sixteen days making the return journey, and
reached the land April 22, 1883, one month after the expiration of six
months from entry, but before serviee of notice of the contest. He was
"working on the land when notice of the contest was posted on it, and
residing on it at the date of trial, and returned to it before the first
publication of the notice of contest.

The facps in the case at bar bear no resemblance to the facts in the
case cited. Holcomb has never cured his default, and is asking that it
be excused in the presence of an adverse claim, without being cured.

Residence and cultivation are requirements of the homestead law.
The allowance of six months from the date of entry within which to
establish or begin residence is a privilege authorized by regulation of
the Department, based on section 2297 of the Revised Statutes, and
protects the entry from the inference of abandonment for six months
from entry. = This was, in substance, held in the case of Nilson v. St.
Paul, Minneapolis and Manitoba Railway Company (6 L. D., 567). That
was anot;her case where the question' was between the government
and the entryman alone. 1t is not authority for excusing default in
the matter of residence, after six months from entry and in the pres-
ence of an adverse claim, The regualation of the Department requiring
the establishment of residence within six months from the date of entry
is a legal requirement and can not be relaxed. In cases where it
appears that the entryman in good faith intended to establish residence



DECISIONS RELATING:TO THE PUBLIC LANDS. 133

within six months, and was engaged in the act of earrying out such
intention, but was prevented from getting on the land by intervening
circumstances which -he could not control, the effort may be accepted
as compliance with the law,

It was more than three months after Holcomb’s entry before he took
any step towards the improvement of the claim,and it is apparent that
- it was fully in his power to have complied with the requirements of
the law, in the matter of establishing residence, if he had earnestly
endeavored to do so. Residence may be commenced in a very cleap
structure, but there must be inhabitanecy. The defendant seeks to
excuse his default on the ground of the poor health of himself and
wife, but the evidence shows that both worked and attended to ordi-
nary duties, and that he was not so poor as to be entirely dependent
on his own labor. He seems to have proceeded upon the idea that the
law did not require him to-neglect his regular pursuits and business to -
prepare for his removal, and that only his leisure need be devoted to
these preparations, and that he could take whatever time he desired, so
that he maintained possession of the premises and kept others off,
That he may have been honestly mistaken as to the requirements of
the law is probable. The facts remain that, after the lapse of more
than twelve months from the date of his entry, he is found still resid-
ing upon railroad land, a mile from his claim, and cultivating it; while
the only use to which he has put the entered land hasbeen to mow hay
uponit. Iromthe evidenceit appears that thisis the purposeto whichit
_ 1s best suited. * It does not appear that he has ever slept upon it, cooked
a meal upon it, or cultivated an acre of it. It is nob a case of jumping
a claim upon the bare expiration of the time allowed for the establish-
ment of residence, but the contest is filed nearly eleven months after
entry. The proceeding is one which the law invites under such cir-
cumstances, and the contestant has fairly earned a preference right to
make entry for the land.

Your office decision is reversed and the homestead entry of defendant
canceled.

KUueErPPER ». TRIPP.

Motion for rehearing denied by Secretary Bliss July 5, 1898. See
departmental decision of April 23, 1898, 26 L. D., 561,

s

RAILROAD GRANT—INDEMNITY SELECTION—-SETTLEMENT CLATM.
KAUPFMAN o. NORTHERN Pacrric R. R. Co.

Where a railroad company designates as the basis for an indemnity selection land
indicated by the records of the Land Department as within an Indian reserva-
tion, and it is subsequently ascertained that such tract is not within said reser- .
vation, the company is entitled, as against intervening adverse claims, fo a
reasonable time within which to assign a new basis for said selection.
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A homéstead settler who malkes entry of a pa,lt of the Jand embraced in his settle-
ment claim thereby abandons said claim as to the remainder; and the land thus
released from said claim is thereafter open to indemnity selection.

Secretary Bliss to the Commissioner of the General Land Office, July 5,

(W.V.D.)) : 1898, - (COWLPY

Jacob D. Kauffman has appealed from the decision of your office of
September 29, 1896, rejecting his application to make homestead entry
of the SE. 1 of Sec. 29, T. 15 N., R. 43 E., Walla Walla land district,
Washington, for conflict with the indemnity selection of the Northern
Pacific Railroad Company.

This land is within the indemnity limits of the grant to said company,
and was selected by the company December 17, 1883 (list No. 2), as
amended October 26, 1887, by the designation of losses in bulk, and as
forther amended September 2, 1892, by a rearranged list, specifying the
selections ‘and losses, tract f01 tract.

The records show that on February 16, 1890 Jacob D. Kauffman
_ presented his application to homestead ﬂllb land alleging settlement

and occupancy by bis father, Jacob Kauffinan, in the fall of 1878, and
that upon the protest filed by thé company against the acceptance of
the same, a hearing was duly held. The local officers decided in favor
of Kauftinan and recommended that the company’s seleetion be canceled
and Kauffman allowed to make liomestead entry of the land, The com-
pany appealed to your office.

“There appears to be no dispute about the facts, Whlch are stated in
your office decision as follows: :

In the fall of 1878, Jacob Kauffman (the father of Jacob D. Kauff-

~man) made settlement on the 8.3 of the SE. 1 of Sec. 29, part of the
‘land in dispute, in connection with the N. % of the NE. % of Sec. 32, T.

15N, R. 43 E. In 1879 he built a house on the N. { of the NE. 1 of
Sec. 32, and established his residence therein. From that time up to-
_June 12,1882, when, it seems, he made homestead entry No. 2548 (. C.
112), for the N. % of the NE. 1, Sec. 32, he continued to cuitivate the S.
% of the SE. 4, Sec. 29, and claim both tracts as a homestead.

Your office held that upon making said entry Kauffman exhausted
his omestead privilege and virtually abandoned his settlement on the
8. & of the SE. £, Sec. 29, so that he had no claim as a homestead set-
tler to assert to said tract at the date (December 17, 1883,) of the com-
pany’s selection thereof, when, it is also in evidence, he was still culti-
vating the said tract in connection with his homestead land (the N. §
of the NI, }, Sec. 32), and bad filed with the company a settler’s
application for the purchase of the same.

This application was perfected into a contract in 1884, In 1893, he
gave possession of the tract to his son, Jacob D. Kauffman, who has
since oceupied and improved it.

¥rom the foregoing, your office held that at the date of the com-
pany’s selection of December 17, 1883, no valid settlement right had
attached to the 8. § of the land in dispute, sufficient to bar a selection
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thereof by the company; that as to the N. § of said land (the SE. 1 of
Sec. 29), it is admitted in the testimony on behalf of plaintiff that the
same was free and unappropriated at said date.

Your office further held that the selection of record ab the date of
Kauffman’s homestead application was not. invalid because the land in
Sec. 29, T. 7 N, R. 15 I, designated as basis for the selection in the
company’s amended lists of 1837 and 1892, was on survey subsequently
made found to be outside the Yakima Indian reservation, for the rea-
son that, it appearing that when the amended lists of 1887 and 1892
were filed, the official records indicated that the land in Sec. 29, T. T N.,
R. 15 E. (then unsurveyed) designated as basis for the selection, was
within the Yakima Indian reservation, but on survey subsequently
made was found to be outside said reservation, and that the company
has, -on notice of the defect in said basis, on January 25, 1896, and"
within a reasonable time substituted a new and adequate basis for the
selection, such snbstitution, nunder the rule laid down in the Lake Supe-
rior terminal case (21 L. D., 412}, the company had the right to make,
as against intervening fxdveme claims.

It appearing from the record that the tracts (then unsurveyed) des1g-
nated as basis for the selection in the company’s amended lists of 1887
and 1892, were at the time supposed to be part of the Yakima Indian
reservation, as shown by the records of your office, but on survey sub-
sequently made were found to be outside the reservation, and as
indemnity selections are made under the direction of the:Secretary of the Inlerior
and the enforcement of any requirement in the matter of specification of loss is
only for his information and as a bar to the enlargement of the grant and may be
waived whenever he deems such a course advisable, (William Hickey, 26 L. D., 621,)
it seems to be equitable that the company should be allowed to assign
a new basis as against Kanffman’s application to enter the land. Gam-
ble », Northern Pacific Ralhoad Company, 23 L. D., 351; Page 2. 1d,,
24 L, D., 444,

Your holdm g that the land was free from adverse claim at the date
of the company’s selection, December 17,1883, is concurred in. Holm v,
St. Paul, Minneapolis and Manitoba Rallway Company, 16 L D., 251,

For these reasons, your office demsmn is afﬁrmed

APPLICATION TO ENTER—INTERVIENING CLAIM.
SARTIN ». GLENN.

A second application to enter, made under an erroneous direction of the General
Land Office, will not Le counsidered, on the intervention of an adverse claimant,
as a waiver of rights secured under the first, that in fact was legal in all
respects, and entitled to recognition at the date of action thereon by the
General Land Office.

Secretary Bliss to the Commissioner of the General Land Office, July 5,
(W.V.D) 1898, . . (L. L. B

Your office decision of December 4, 1895, adbered to on review, May
15, 1896, allowing . the-application of John Glenn to make homestead
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entry for the NW. %, See. 11, T.23 N, R. 5 E, Peuy, Okmhomw, is here
on the appeal of Aaron Sar tin therefrom

The facts necessary in considering this appeal are these:

May 31, 1894, John Glenn applied to make homestead entry for this
land, stating in his application that he had theretofore made gsoldiers’
declaratory statement for a different tract For that reason his apph-
cation was denied.

He duly appealed, and accompanied his appeal by his corroborated
affidavit, to the effect that when he went to settle upon the tract cov-
ered by his declaratory statement he found it occupied by an adverse
settler who prevented the affiant from making settlement by foree and
intimidation; that he was advised by his lawyer not to contest the occu-
pant, for the reason that the adverse settler could prove his settlement
to be prior to the soldiers’ declaratory statement of affiant; that for this
reason he abandoned his claim to said tract and had never received any
consideration for such abandoiment. _

By the letter of your predecessor of November 5, 1894, it appears
that the fact that his application was for a specific tract was over-
looked, and the local officers were directed—
to advise Mr. Glenn that his application being in effect an application for a second
entry, can only be considered when he files a formal application for the specific tract
of land he now desires to enter, and that his said application should be accompanied,
if possible, by an affidavit, ete.

Attempting to comply with this direction, Glenn, on June L5, 1895,
made a second application for the tract in controversy, referfing in said
appliéation to his corroborated affidavit filed with his application of
May 31, 1894. '

August 17, 1895, two weeks subsequent to Glenn’s second application,
Aaron Sartin applied to make euntry of the tract. His application was

" suspended to await the action of your office on the application of Glenn.
Thereupon Sartin protested against the allowance of Glenn’s entry and
filed his afﬁdmvﬂ: stating: :

That on the 31st day of May, 1895, affiant moved his family on said tmc’c of land,

- where this affant and his fanmily have resided continuously to the present time, and
that pricr to the filing of said application 83, by John Glenn, this affiant was resid-
ing on said tract with his family and claiming the same as his homestead, and had
thereon a well started, breaking done, and other acts of settlement and improve-
ments. :

It is not known what the figures 88”7 in this application have refer-
ence to, as neither of the Glenn applications are numbered, but it is
evident that the application referred to by the affiant is the one made
by Glenn on June 13, 1895, in comphance with ' your ofﬁce letter of
November 5, 1894,

This was the status of the parties when your office decision was ren-
dered from which this appeal is prosecuted by Sartin.

It is insisted by Sartin, that by the filing of his second application,
June 15, 1895, Glenn must be regarded as having abandoned his appli-
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cation of May 31, 1894, and inasmuch as Sartin alleges settlement on
the land prior to Glenn last application, a hearing should be ordered
to determine the priority of the parties; that Glenn lost his rights
under his first application by failureto appeal from your office decision
of November 5, 1894,

This contentlon can not be allowed. The decision of your office of
November 5, 1894, ean not be regarded as a rejection of his first appli-
cation. It is rather in the nature of a suspension of consideration until
certain requirements therein specified were complied with by Glenn,
the langnage there used being that “his applieation . . . . . can ouly
be considered when he files a formal application for the specific tract
~ he now desires to enter,” etc., when in fact all the requirements therein

specified had already been complied with by Glenn, which fact, as
admitted in your office decision on review, May 15,1896, had been over-
looked in said decision of November 5, 1894,
It is clearly shown that at the date of your office decision, November
5, 1894, Glenn had complied with all the requirements of the llaw and
was a qualified entryman, and it was error not to have then directed
the allowance of his application, which was made a year prior to the
date of Sartin’s alleged settlement on the land.

The second application by Glenn, having been made by duec‘mon of
your office, can not be considered as waiving any rights he acquired
by his first application, which was legally and properly presented.

The claim of Sartin having been initiated pending consideration by
the Department of the rights of Glenn accruing prior thereto, was

- properly suspended during such -consideration, and Glenn having
shown his qualifications to enter the land in dispute, his entry was
properly allowed.

The decision appealed from is accordingly affirmed.

RAILROAD GRA\TT—I\TD]]MVITY SELECTION—I’OSSESSORY CLATM.
HASTINGS AND DAxOTA RY. CO. 2. GRI\IDEN

A possessory claim to land, and cultivation thereof, unaccompanied by actual resi-
dence thereon, will not defeat the right of the company to make indemnity
selection thereof.

Secretary Bliss to the Commissioner of the General Land Office, July 5,‘
(W.V.D) " 1898, ‘ (F.W. C.)

The Hastings and Dakota Railway Company has appealed from your
office decision of April 8, 1896, holding. for cancellation its indemnity
selection covering the E. § of the N, 1, Sec. 17, T, 119 N., R, 40 W,
Marshall land district, Minnesota, with a view to the allowance of the
homestead application of Carrie C. Grinden.

This tract is within the indemnity limits of the grant to said company
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and was included in its list of selections filed October 29,1891, It had
been previously applied for on account of said grant on May 26, 1883,
and was inclnded in the selection of October ‘16, 1883, made by the
St. Paul, Minneapolis and Manitoba Railway Company.

The claimed rights under the selection of October 16, 1883, by the
Manitoba company, and the application of the Hastings and Dakota
company of May 26, 1883, were disposed of in departmental decision
of October 23, 1891 (13 L. D., 440), and the land was held subject to
entry by the first legal applicant or to selection by the company first
presenting an application therefor in due form.

The present case arose upon the tender of homestead application by
Carrie C. Grinden on May 11, 1894; in support of which she alleged,
in her affidavit accompanying her application—
that she purchased ths improvements for a valuable consideration, that had been
made on the land, in October, 1889, taking immediate possession of same at that
date. The improvements were commenced in 1886 and continuously eultivated and
improved ever since; that her improvements consisted of a dwelling house and forty-
three acres under cultivation, and that the value of the same is $150; that she
established her actual residence on the land in June (1), 1892, which has been con-
tinuous up to the present time; that she was in possession of the land on October
29, 1891; and asks that her entry be allowed; otherwise, that a hearing be had that
she may le allowed to substantiate the allegations herein set forth by competent
witnesses that she may protect her rights and claim to said land.

Apgainst the allowance of said application a protest was filed on '
behalf of the Hastings and Dakota Railway Company, which was con-
sidered in your office decision of April 8, 1896, in which it was held
(tnter alia):

That inasmuch as Grinden’s allegation of seftlément, improvement, and cultivation.
prior to the date of the Hastings and Dakota Company’s selection, of the tract in
controversy, was not denied, and as she has since established her residence upon the
land and continued such eultivation and improvement, the company’s selection should
be canceled to the extent of the tract in controversy, with a view of allowmo Grin-
den’s application to enter the same.

From said decision an appeal has been filed on behalf of the Hast-
ings aud Dakota Railway Company, in which it is alleged, in substance,
that your office erred in holding that the mere occupation of the land
" in controversy by Grinden at the date of the company’s selection, with-
out residence or an application to enter, was sufﬁment to defeat such
selection.

The question raised by the appeal is, Had the present homestead
applicant such a claim to.the land on October 29, 1891, the date of the
company’s selection, as would bar the allowance of said selection ¥

From the showing made in support of her application it appears that
she purchased the improvements upon this land in October, 1889, and
that she thereafter cultivated the breaking upon the tract, but did not
take up a residence on the land until June 1, 1892, more than two and
a half years from the time she took possession of the tract.

While under departmental decisions settlement can be effected with-
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out actual residence, the settlement must be followed, within a reason-
able time, by actual residence, in order to claim any rights thereunder;
* but here Grinden does not allege or claim a settlement prior to the
company’s selection, and two years elapsed from the date when she took
possession before the company made selection of the land. During this
period she had not taken up a residence upon-the land, and it would
seem that if she initiated any right by her purchase of the improve- -
ments and by her possession and cultivation of this tract,it was waived
-and lost by her failure to take up a residence upon the tract for the
period of two years preceding the company’s selection. v
It is therefore held that she had no such claim to this tract as would
bar its -selection on account of the grant; and her application will
stand rejected and the company’s selection,if othexmsc regular and
proper, will be submitted for approval.
Your office decision is accordingly reversed.

ADDITIONAL ITOMESTEAD ENTRY—SECTION 6, ACT OF MARCIH 2, 1889.

TRUJILLO ». ARCHULETTA.

A homestcader who, prior to the act of March 2, 1889, through ignorance and mis-
take transmutes a pre-emption filing for-eighty acres to a homestead entry and
perfects the same, and then malkes homestead entry for one hundred and sixty
acres, not knowing that he had prior thereto exhausted his homestéad right,
may be permitted, under the subsequent provisions of said aet, to relinquish
eighty acres of the land covered by said entry, and take the remainder under
section 6 of said act.

Secretary Bliss to the 00mwmsswner of the General Land Office, July 5,
(W. V. D) : -1898. (G. R. O.)

The case of Jesus Trujillo ». Rafael Archuletta has been considered
on the record thereof forwarded here in pursuance of the order of thls
Department dated October 3, 1896, directing such action.

It appears from the record that Axrchuletta, on April 9, 1880, filed
pre-emption declaratory statement for eighty acres of land in the
Pueblo, Colorado, land distriect. On July 7, 1880, he transmuled this
filing into a homestead entry and made final proof thereon on December
10, 1880. Oun May 3, 1888, he made another homestead entry for the
SW. £ of SW.1, Sec. 22, the SE. 1 of the SE. } of Sec. 21, the NE. 1 of
the NE. 1 of Sec. 28, and the N'W. L of the NW. 1 of Sec. 27, T. 26 8,, R.
71 'W., Pueblo, Colorado. '

On June 15,1892, Jesus Trujillo filed affidavit of contest against said
entry, alleging failure to reside upon and cultivate the land as required
by law. Hearing on this affidavit was sef for Angust 8, 1892, and on
that day both parties appeared and submitted testimony. On August
12, 1892, while the hearing was still in progress, Trujillo filed another
affidavit of contest against the same entry; alleging that the said entry
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was illegal from its inception, inasmuch as Archuletta had already
made an entry under the homestead laws. Archuletta then filed a
relinquishment of the SE. £ of SE. £ of Sec. 21, and the NE. £ of NE, } -
- of Sec. 28, and followed this with an affidavit in which he asked to be
allowed to enter the remaining eighty acres as an additional homestead
under Sec. 6 of the act of March 2, 1889 (26 Stats., 854). ‘

This second affidavit of contest was filed by the local officers to
await the determination of the case then pending: On October 8, 1892,
they rendered a decision in the first contest, stating:

We are of tlie opinion that the good faith on the part of the claimant is manifest,

and recommend that his homestead entry, to the extent of eighty acres not relin-
quished, be allowed to remain of record, subject to future compliance with the
homestead laws;
- On appeal by contestant the action of the register and receiver was
-approved by your office. In your decision the only question passed
upon was that of the residence, ete,; of the enfryman. His relinquish-
ment was referred to and the remaining portion of his entry was
allowed to remain intact. The Department, considering the case on
appeal from the decision of your office, said:

I conenr in the finding of facts and the conclusions of law contained in the con-
curring decisions of the local office and your office, holding the entry of Archuletta,
as respects the SW. { of SW, 1, Sec. 22, and NW. # of NW. £, Sec. 27, Tp. 26 8., R. 71
W. (not 1elmqulshud) intact, and therefore afﬁrm the same.

The first contest having been disposed of, notice of a hearing on the
second contest was given to all parties, and on May 2, 1895, the hearing
was had.

The local officers in deciding the case, held that the entryman having
made a homestead entry for eighty aeres, he could not make another for
one hundred and sixty acres, and as he had taken no steps toward cur-
ing the illegality of his entry until after the initiation of this contest,
they recommended that his entry be canceled "On appeal your ofﬁee
affirmed this decision.

At the hearing held May 2, 1895, connsel for the contestant made an
ineffectual attempt to induce Archuletta’s attorney to admit that lhis
~client was the same person who had made homestead entry No. 1597
on July 7, 1880. IFailing in this he testified himself to the effect that
the affidavit of contest was filed on August 12, 1892, at ten o’clock
a. m., in the presence of the contestee’s attorney, who examined it at
the time, :

He also offered in evidence papers rmd recmds of your office which
showed that Rafael Archuletta had made homestead entry for eighty
acres in 1880, and that Rafael A. Archuletta had made homestead entry
in 1898 for the land in contest, embracing one hundred and sixty acres.
He also offered the relinquishment of Archuletta for eighty acres of
the last-mentioned homestead entry‘ and Archuletta’s affidavit, in which
he asks to be allowed to hold the unrelinquished portion of said entry
under Sec. 6 of the act of March 2, 1889.
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This last mentioned affidavit contains all the facts necessary for a
determination of the guestions involved in this contest, and itis intro-
duced as part of the contestant’s testimony. He can not, therefore,
deny the statements made in it.

Said affidavit shows that Archuletta is-an illiterate Mexican who is
unable to read or write the English language; that after a residence of
about twelve years upon the land embraced in the homestead entry
made in 1880, he had made a pre-emption filing for the same; that he
had employed an attorney to assist him in making final proof on this
filing and this attorney had caused him to sign certain papers which he
supposed were the affidavits, ete., required for such final proof; that in
" reality the effect of these papers was to change his pre emption filing
into a homestead entry; that in May, 1888, he made homestead entry
of the land now in. contest, not knowing that he had already exbausted
his homestead right; that as soon as he discovered the mistake info
which he had been led when he made his first entry, he sought to cor-
rect ‘it by relinquishing eighty acres of the second homestead entry,
and he now asks permission to enter the remaining eighty acres under
section six of the act of March 2, 1889,

This is the proof submitted by the contestant, and it is the opinion
of the Department that, under the circumstances, Archuletta should
be permitted to retain the land. . His good faith in the premises can
not be disputed. He has resided upon the land with his family since
1885, has made valuable improvements upon it, and has complied, in
every respect, with the requirements of the homestead law., He made
his first homestead entry of eighty acres in the belief that he was
making use of his pre-emption right, and he had no intention of exer-
cising his homestead right at that time. The condition of affairs is due,
not to any act or intention on his part, but to a mistake for which he
is in no way respounsible,

Since March 2, 1889, Archuletta has hfmd the ughn to enter an addi-
tional eighty acres undel the homestead law. His homestead entry of
one hundred and sixty acres was, therefore, invalid only to the extent
of the excess over eighty acres, and as soon as this excess was relin-
quished all objection to the entry on the ground of excessive area was
removed. Trujillo had a preference right to make entry of the eighty
acres relinquished, but instead of taking advantage of this privilege
he allowed his brother to enter the land and continued his fight agalnst
this poor old Mexican.

The Department will use every effort consistent with a proper admin-
istration of the public land laws to protect the rights of bona fide set-
tlers in their honest endeavors to secure homes upon the public domain,
The equities of this case are all with Archuletta, and you will permit
him to enter the land as an additional liomestead under section six of

- the act of March 2, 1889,

Your decision is reversed.
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PRACTICE—NOTICE OF APPEAL FROM.LOCAL OFFICE.

McFADDEN ET AL, ». COLVILLE RESERVATION MiniNg Co.

In the case of appeals from the local office the Rules of Practice make no specific
provision as to the manner in which notice of appeal shall be Served, or how
proof of such service shall be made; and, in the absence of such provision;
notice given in the manner requued by the 100%1 courts-will be held good.

Secretary Bliss to the Comimissioner of the General Land Office, July 5,
(W.V.D.) 1898. (E. B., Jr. )

On February 11,1897, the Colville Reservation Mining Company filed
its application for patent to the Extension to the Contention lode sur-
vey No. 353, A, and to the Extension Mill Site Survey No. 353, B,
Spokane, Washington, land district. On April 19th following, during
the period of publication of notice, W. D. McFadden and others, as
owners of the Kruger lode claim, offered for filing certain papers as an
adverse claim against the said application. These papers the local
office rejected, April 20,1897, on the ground that they were “insufficient
under the Mining Rules of the Department to constitute an adverse
claim.” April 21,1897, McFadden et al. filed an appeal from the action
of the land office. »
~ The record having been forwarded to your office the appeal was

returned to the local office on August 28, 1897, for “ proper service” of
" notice upon the said company, because the evidence of notice then in
the case was not that “required by Rule 96 of practice.” Referring to
the requirement of August 28, 1897, your office on October 4, 1897, fur-
ther addressed the local office as follows: ‘

September 27, 1897, the Tesident attorneys for the contestants filed in this office
the following affidavit in the effort to show due service of notice:

William T. Stoll, being first duly swoxrn, deposes and says that he mailed at the
Spokane City post office, on April , 1897; a letter addressed to H. R. Clise, as
Secretary of the Colville Reservation Mining Company, Seattle, Washington, con-
taining a copy of the appeal filed by the appellants with the register and receiver of
the U. §. Land Office at Spokane, Washington, in the case of W. D. \[cl< adden, cf al.,
v, The Colville Reservation Mining Company.

Affiant further says that since that timesaid Clise has admitted to affiant that said
copy of appeal was received by him.

This evidence of service is not satisfactory.

If, as required by rule 96 of practice, a copy of the appeal was sent by registered
mail, the files of the post office would show such fact and plOOf thiereof could be
obtained.

If notice was not sent by registered mail, the service made was not vuf‘ﬁclent to
bring the contestee into court in the absence of its voluntary appearance of which
there is no record.

The contestant will, therefore, be allowed thirty days from notice hereof within
which {o furnish the required proof, in the absence of which the appeal from your
decision will be Qismissed.

On January 8, 1898, it appearing that due notice of your office letters
of August 28, and October 4, 1897, had been given all parties, and that
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the required proof of notice had not been furnished, the said appeal
was accordingly dismissed. From this action MeFadden et al. prose-
cute an appeal to the Department, contending that their appeal from
the action of the land office *‘ was properly and seasonably served as
matter of fact,” and that “notice and copy of such appeal was properly
and sufficiently given as matter of law.”

The question thus presented is whether proof of service of notice of
appeal from the action of the local ofﬁce is governed by Rule 96 of
Pmctlce Rule 96 reads: :
. Pxoof of service by registered letter shall be the affidavit of the person mailing
the letter, atbached to a copy of the post-office receipt.

Such proof of notice has not been furnished in this case. Separate
and distinct rules are provided in the Rules of Practice for appeals
from the action or decision of the local office to the Commissioner, and
for appeals from the Commissioner to the Secretary. Rules 43 o 48,
inclusive, pertain to appeals from the local oftice; Rules 81 to 103,
inclusive, to appeals from the Commissioner. Among therules relating
to the former appeals is Rule 46, which is the only rule upon the sab-
ject of notice of appeal from the action or decision of the 100&1 office.
It reads:

Notice of appeal and copy of specification of errors shall e served on appelleé
within the time allowed for appeal, and appellee shall be allowed ten days for reply
before transmittal of the record to the General Land Office.

It thus appears that no specific rule as to how service shall be made
or as to what shall constitute proof of service of notice of appeal ﬁom
the local office is provided in the Rules of Practice.

Rule 46 as set out above has only been in effect since Septembe1 1,
1885. Prior to that date, on which the rules of practice ‘1pproved
August 15, 1885 (4 L, D., 33) went into effect, no notice of appeal from
the action or decision of the local office was required. In Lynch ».
Merrifield, decided November 17, 1882 (1 L. D. 472) it was leld
(syllabus): ‘

The rules for appeal from the loeal offices and from the General Land Office are
separate and distinct, and there is no rule or provision for applying the one to the
other,

These rules do not require that notice of appeal from the decision of the local
officers shall be served upon the opposing party.

Rule 96 was the same then as now. In Lyuch ». Mernﬁeld supra,
Me. Secretary Teller discusses at some length the chﬁelence in the
© practice then prevailing upon the subject of notice of appeal from the
local office and from your office, and states substantial reasons therefor,
See also Bennett v. Furman (2 L. D., 612,) where Lynch v: Merrifield
was cited and followed. TIu the rules approved August 15,1885, in
harmony with the now practice then declared in Rule 46, Rule 70 was
changed so as to inelude Rule 93 as one of the rules ¢ applicable to all
appeals from decisions of register and receiver,” thus clearly indicating
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a purpose not to extend the application of the other rules relating to
appeals from your office to the Department, to appeals from the local
‘office to your office.

The affidavit of William T. Stoll, the body of which is set out in
your office letter of October 4, 1897, does not appear to have been
transmitted here with the papers in the case, but from said letter and
from other affidavits of said Stoll of like import (except as to the
receipt of the notice) it sufficiently appears that the notice was sent in
due time by ordinary mail to one H. R, Clise as Secretary of the com-
pany at Seattle, said State. It appears that the prineipal office of the
company is at Seattle, and that said Clise is the company’s secretary.
Although the company has been duly advised of all the action hereto-
fore taken by the local office and your office it has made no denial of
the due service of notice. It seems that the service of notice was
made after the manner of service required in the Superior Court of
Spokane county said State. In the absence of any special rule of the
Jand department requiring service to be made otherwise, such service
is held to be sufficient. :

The decision of your office is reversed accordingly.

ABANDONED MILITARY RESERVATION=PREFERENCE RIGHT OF ENTRY.
DrAz v, GLOVER.

The preference right to make entry of land within an abandoned military reserva-
tion accorded actual settlers by the acts of August 23, 1894, and February 15,
1895, must be asserted within the statutory period; and if the settler’s-applica-
tion to enter is rejected on account of an adverse claim he must appeal from
such action, or institute contest against sueh claim within said period.

On the rejection of an application to enter for the reason that part of the land is
covered by the prior entry of another, and failure of the applicant to appeal,
therefrom, his subsequent contest against the prior entryman will not operate to
reserve for his benefit the land not in confliet,

Secretary Bliss to the Commissioner bf the General Land Office, July 5,
(W.V.D) 1898, (F. C. D))

The land involved herein is the NW. £ of the SW. % of See. 25, T. 13
5., R. 14 E., Tucson, Arizona, land district, and is a part of the Ford
Lowell military reservation, being thrown open to settlement under
act of Congress approved August 23,1894 (28 Stat., 491), entitled “An
Act to provide for the opening of certain abandoned military reserva-
tions, and for other purposes.”

On June 6, 1895, James Benton Glover made homestead entry for the
SW. 1 of said section 25, alleging settlement and residence thereon
sinee January 23, 1895. On June 7, 1895, Bernadino Diaz made home-

“stead application to enter the NW. % of said SW. %, together with the
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NT. 1 of the SE.1 of section 26, same town_ship and rallge, alleging
that— ) . :
I claimed and settled upon the land about the first day of February, 1894, and

have continuously claimed and cultivated the land until the present date, and have
resided on the land with my family since. January 29, 1895.

Said application was rejected “because tract partially covered by
H. E. No. 2401,” being the said homestead entry of Glover.

From said rejection Diaz did not appeal, but, on November 16, 1895
he filed an affidavit of contest against the said entry of Glover, alleg-
ing a prior and superior right to the said land in-conflict. - A hearing
was had, and thereafter the local office decided in favor of Diaz,
finding—
that the contestant Bernadino Diaz improved the land in controversy and esiab-
lished his home thereon prior to and before the time that the contestee James B.
Glover improved the said land or established himself on the land, and, under the
provisions of said act of Congress (Aug. 23, 1894), was entitled to a preference right
to file his homestead application for said tract of land.

On appeal, your office found that Diaz settled and estftbhshed his
residence on said land prior to Glover, and held— i
that Diaz applied in time to enter the Tand after he established his residence
thereon, to protect his right thereto, but that by his failure to prosecute hig claim
before November 16, 1895, by either appealing from the rejection of his application
within thirty days, or by filing his contest hefore the expiration of six months
from Feb. 15, 1895, he forfeited his right to the N'W.1 SW. 1, Sec. 25, to defendanf,
Glover, who made entry of the land,

Upon examination of the testimony the facts appear to be substan-
tially as set forth in the deeision appealed from, and it appears there-
from that Diaz was entitled to the benefits of sa,ld mcts and had the -
prior and superior right to enter said land.

The said act of August 23, 1894, above cited, was amended by the
act approved February 15, 1895 (28 Stat., 664), extending the prefer-
ence right of entry to actual settlers for six months from the date of .

-the said amendatory act (Circular, 20 L. D., 569).

 Diaz’s application was filed within six months from the date of said
act of Kebruary 15, 1895, and Diaz alleged therein settlement on the
land prior to the entry of Glover; therefore the local officers should
not have rejected his said apphcatlou, but should have ordered a hear-
ing to determine the rights of the parties. See case of John W, Austian
(18 L. D., 23), and cases therein cited.

Diaz should have appealed from the said rejection of his application,
and by failing to so appeal he lost whatever rights he acquired under
said acts, above mentioned, by virtue of his settlement upon said land.
(Wickstrom #. Calkins et al., 20 I, D., 459,

This contest did not reserve the tract embraced in Diaz’s said appli-
-cation to enter not in conflict herein, for the benefit of Diaz, he having,
as above stated, failed to appeal from said rejection, Will v, Williamson
(21 L. D., 208).

21073—VOL 27—-10
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It appears from the record herein that one William Haynes was, on
January 16, 1896, allowed to enter the E. } of the SE. 1 of Sec. 26, T.
138,,R. 14 E,, Whlch embraces the land applied for by Diaz and not in
d1spute herein.

The decision of your office dismissing Diaz’s contest is, for the
reasons herein stated, affirmed, and the contest dismissed.

THRAILKILL ». LONG.

Motion for review of depaltmental decision of May 10, 1808 26
L. D., 639, denied by Secretary Bliss, July 5, 1898,

HOMESTEAD SETTLERS—MILITARY SERVICE.
CIRCULAR.
Commissioner Hermann to registers and veceivers, July 8, 1898.

Your attention is called to the attached copy of the act approved
June 16, 1898 (Public No. 140), entitled “An Act For the protection of
homestead settlers who enter the military or naval servme of the United
States in time of war.”

You will observe that the act provides that her eafter no contest shall
be initiated on the ground of abandonmeént, nor allegation of abandon-
ment sustained against any such settler, unless it shall be alleged in the
preliminary affidavit or affidavits, that the settler’s alleged abscnce
from the land was not due- to his employment in the military or naval
service of the United States in time of war, and all affidavits of con-
test hereafter filed in which abandonment is alleged must conform to
the requirements of this act.

The other provisions of the law are so plain, no additional instrue-
tions are deemed neeessa,ry

Approved

C. N, BLiss,
' Seeretary.

[PuBLIc—NO. 140.]

AN ACT For the protection of homestead settlers who enter the military or naval
service of the United States in time of war, ‘

" Be it endacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That in every case in which a settler on the public land of the
United States under the homestead laws enlists or is actually engaged in the Army,
Navy, or Marine Corps of the -United States as private soldier, officer, seaman, or
marine, during the exigting war with Spain, or during any other war in which the
United States may be engaged, his services therein shall, in the administration of
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the homestead laws, be construed to be equivalent to all intents and purposes to
residence and cultivation for the same length of time upon the tract entered or settled
upon; and hereafter no contest shall be initiated on the ground of abandonnient,
nor allegation of abandonment sustained against’ any such settler, unless it shall be
alleged in the preliminary affidavit or affidavits of contest, and proved at the hearing
in cases hereafter initiated, that the seftler’s alleged absence from the land was not
AQue to his employment in such service: Provided, That if such settler shall be dis-
charged on account of wounds received or disability ineurred in the line of duty,
then the term of his enlistment shall be deducted from the required length of resi-
dence withont reference to the time of actual service: Provided further, That no
patent shall issue to any homestead settler who has not resided upon, improved,
‘and cultivated his homestead for a period of at-least one year after he shall have

commenced his improvements.
* Approved, June 16, 1898.

REPAYMENT—-DOUBLE MINIMUM EXCESS.
Inez REHODES.

There is no authority for the repayment of double minimum excess erroneously
charged for land reduced in price by section 3, act of June 15, 1880.

Secretary Bliss to the Commissioner of the General Land Office, July

(W. V. D.) : 6, 1898. (J. L. McO.)

Inez Rhodes has appealed from the decision of your office, dated
Novewber 24, 1896, .denying her. application for repayment of the
excess above smgle minimom paid by her for the N. % of the NE. %
the SE. £ of the NE, %, and the NE, £ of the SE. %, of Sec. 26, T. 49 -
N, R. 6 W,, Ashland land district, WISCODSHL

The ground of your decision is that the land deseribed is Wlthln the
primary limits of the grant to the Chicago, St. Paul, Minneapolis &
Omaha Railway Company (Bayfield branch), and that double-minimum

price was tlhierefore properly charged.- ‘

"~ The grant to said Omaha road was made by act of June 3, 1856
(11 Stat., 20). By the second section of said act, the price of all sec- -
tions and parts of all sections of land within the primary limits reserved
to the United States, was raised to double-minimum. The road has
been construected to Bayfield, as provided for by the first section of
said act; and no part -of the grant to said Bayﬁeld line has been
forfeited. 3

Counsel for the applicant quotes the thwd ‘section of the act of Con-
gress approved June 15, 1880 (21 Stat., 237), which reads as follows:

That the price of lands now subject to entry, which were mlsed to two dollars
and fifty cents per acre and put in the market prior to January, 1861, by reason of
‘the grant of alternate sections for railvoad purposes, is hereby reduced to one dollar
and twenty-five cents per acre.

Counsel for the applicant contends that ¢the land entered by Inez
"Rhodes, nee Dexter, falls literally within the terms of the statute just
quoted,” inasmuch as the land was offered at double-minimum prior to



148 DECISIONS RELATING TO THE PUBLIC LANDS,

January, 1861, and as Mrs. Rhodes made entry of the same May 6, 1393,
(since the passage of said act of June 15, 1880).

If it be troe, as alleged by counsel for the applicant, that the land in
question was offered at double-minimum prior to January, 1861, it would
clearly appear that the price paid by her should have been single-
minimum. But however that may be, ¢ there is no authority for the
repayment, of double-minimum excess erroneously charged for land
reduced in price by Sec. 3, act of June 15, 18380,” (William Edmonston,
20 L. D., 216; see also case of Joseph Brown, 5 L. D., 316, where the
subject of repayment generally is exhaustively considered.)

The judgment of your office, in so far as it holds that there is no
authority for repayment of the excess above single-minimum paid in
the case at bar, is therefore affirmed.

HOMESTEAD CONTEST—ABANDONMENT--MORTGAGE.
KnzAr v. HORDE.

A charge of abandonment is not supported by showing that the entryman had
executed a deed to the land prior to final proof, where it appears that said
instrument was intended to serve the purpose of a mortgage to secure the pay-
ment of money advanced to the entryman for his personal use, and the improve-
ment of his claim,

Secretary Bliss to the Commissioner of the General Land Office, July
{(W.V.Dy 8, 1898, (P.J.C)

March 2,1892, Heury Horde made homestead entry for the S. 3 of the
NW. % of Sec. 20, T. 35 N,, R. 26 W., Marquette, Michigan, Iand district.
June 3, 1895, Walter P. Kezar filed an affidavit of contest against the -
same, alleging that the enfryman had abandoned the same and changed
his 1es1dence therefrom, and that the tract was not settled upon as
required by law.

As a result of the hearing the local ofﬁcers found in favor of the
entryman. On appeal, your office reversed their finding and held the
entry for cancellation; whereupon the entryman prosecutes this appeal. -

The Department is unable to agree with the decision of your office
in this case. The charge of abandonment by the entryman is defeated
by the testimony beyond any doubt. Horde bought the improvements -
of a former settler on the land, which consisted of a house and about
seven acres partially cleared. Prior to hearing he had fifty-five acres,
in cultivation; thirty-five of which were entirely denuded of timber,
stumps and stone and in a high state of culture. He had straightened
a small stream that runs through it and walled the banks with rock.
Tt was fenced on three sides. The work had extended over the period
of the life of the entry, and, aceording to the estimates of the defend- -
ant and his witnesses, was done at an expense of about six thousand
dollars. It is conceded that his land is the best cleared and prepared
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of any in that region, and every year he has raised good crops thereon.
Just prior to the serviee of notice of this contest he had a large amount
of building material delivered on this partieular tract for the erection
of a more commodious residence and large barns. In view of all this,
it would seem to Dbe idle to contend that there was a physical abandon-
ment of the land, or any intention of so doing by the entryman,

The charge that he had never settled cr resided upon the land, is
not satisfactorily sustained by the evidence. - It appears that prior to
the entry Horde owned and lived upon eighty acres of land in-section
19, cornering on that in controversy. At that time he was a widower
with three children, two of whom were away at school. When he
made the entry in question, he moved some of his furniturce into the
house and established his residence therein. IHe slept there most of
the time when he was on the farm, and continued to do so after his
secod! marriage, his wife accompanying himn. It is true, perhaps, that
he took his meals the greater portion of the time at the ““stone house,”
as it is designated, on the land in section 19, but that he did occupy
the other and slept there, that he was on the land and constantly
working and improving it, is satisfactorily shown.

The testimony of the coutestant is of little value and entirely of a
negative nature. He lives in a town a few miles distant, where he is
engaged in mercantile business, and, occasionally, about twice a month,
as he says, would drive past the house. He did not see Horde occupy-
ing the house on these occasions. His witnesses, while they live in the
immediate vicinity, give evidence of the same general character. They
did not see Horde living on the land, but admit that he might have
been there nights and they not see him, ' _

There was offered in evidence a certified copy of deed from Horde to
Felicita Martz, dated October 31, 1893, conveying the land in dispute,
and others. This is a deed of general warranty, with this exception:’

This deed is given with the express condition that if the said second party shall
die before the demise of the first party, then all the property mentioned and
described in the within deed shall revert to the said first party.

It appears that on the same day this deed was executed the parties
thereto intermarried. ,

1t is shown by the testimony of Horde that this deed was given as a
guaranty or mortgage for money his wife was to advance to him to pay
off his debts and to improve the land; that she had some land of her
own in Tennessee which she would sell and the money should be applied
for his use. It appears that she gave him one thousand dollars, of
which he “paid $450.00 and $100 taxes,” $150 to “Xezar for store
goods to work the homestead,” and the balance he spent on the land.
~ Under the decisious of the supreme court of Michigan, where this

land is situated, a deed absolute on its face may be shown by parol to
be a mortgage. (Emerson v, Atwater, 7 Mich.,12; McMillan ». Bissell,
63 Id., 69.) ’ ' '
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In Mudgett ». Dubuque, ete. (S.‘L. D., 243) it is decided (syllabus):

A homesteader whose good faith is eppareut may mortgage his elaim, before final
certificate, to secure money with whiehto improve his land, or for any other purpose
not in itself tending to impeach his bong fides.

Following the doctrine of these cases, it is elear that bhls deed is no
evidenee of abandonment on the part of the entryman.

Your office judgment is therefore 1eversed and that of the local office
affirmed.

INDIAN ALLOT NIENT'—RELINQUISI—IMENT«APPLICATION.

WILLIAM 0 SPALDING v. KINNEY BT AL, AND FRANK L. SPALDING v,
KINNEY ET AL, -

An order of the Department accepting the relinquishment of an Indian allotment
takes effect as of the date thereof, and the land released thereby from appro-
priation becomes subject to entry as of such date, without regard to the time
when such order is noted of record in the local office.

During the pendeney of an appéal from the rejection of an application to enter an
cutry of the land by a subsequent applicant should not be allowed.

Secretary Bliss to the Commissioner of the General Land Office, July 8,
(W. V. D) v 1898. ‘ (G. C. R)

On March 1, 1892, there was allotted to Willie Knee, a Lower Brule
Sioux Indian, a tract of land described as follows: The NW. % of the
SW. 1 and the S. 4 of the NW. £ and lots 2, 3, 5, 6 and 7, Sec. 28, T. 103
N, R.72 W, in tLe (Jlmmbellam land dlstuet, South Dakota. The
allotment covered 320.30 acres, and is No. 72 on the rolls of the Lower
Brule Indian Ageney.

On August 28, 1895, Knee, the allottee, represented to the Commis-
sioner of Indian Affairs that he was wholly dissatisfied” with his
allotment; that it was inconvenient for him to receive his rations;
that he was so far removed from the agency that he could obtain no
work there, even when work could be obtained; that there were only
a very few Indians in the section of country where his allotment was
sitnated; that hie was thus isolated from his people, and without that
pxo‘rectxon which he would have if on the reservation; that when away
from howe white people bother his cattlie and other property, thus pre-
venting him from having anything; for these reasons he asked to be
allowed. to relinquish ‘and do hereby relinquish all my rights, title
and interest to said land to the United States;” that he received no
consideration for said relinquishment. This relinquishment was duly
signed and ackunowledged before Sylvan Winter, U, S. Special Allot-
ting Indian Agent, who on August 28, 1895, transmitted the same to
the Commissioner of Indian Affairs, recommending its acceptance.

On Angust 29, 1893, or about the date of said relinquishment, the
Indian allottee sold to Willlam C., Spalding ‘one log bouse, fencing
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and all improvements” upon the lands so allotted and signed a bill of
sale, duly witnessed. These improvements were sold for $35, seven .
dollars of which were paid at the time of sale. The Indian, who can
speal, read and write the English langnage, testified that hie thought
he had the right to sell the improvements without the Indian agent’s
consent,.

On September 7, 1890 the Oommlbslonel of Indlan Affairs subnutted
to the Depmrtment all the facts counected with the relinquishment,
together with his recommendation that the proposed relingquishment
be accepted, and that the United States agent of the Lower Brule and
Crow Creek agency be authorized to dispose of any improvements
upon the lands covered by said allotment, for the benefit of the allot-
tee, and that the Indian, Knee, be permitted to remove to the Lower
Brule reservation and take lands there, '

On September 9, 1895, the Department, in accordance with this
recommendation, “accepted” the relinquishment and authorized the
Indian agent of said agency to dispose of any improvements upon the
lands for the Indian’s’ benefit, it not appearing that the Indian had
then sold hisdimprovements; also granted permission to the Indian to
remove to the Lower Brule reservation and ‘mke lands there, 1f 80

entitled.

On October 5, 1895, the Commissioner of Indian Affairs advised the
Indian agent at Crow Creek, South Dakota, of the action taken by the
Department, directing that the inqtructioni be carried out, and that
the Indian be advised “to remove to the Lower Brule reservation and

make a selection of lands there for allotment.”

"~ On October 28, 1895, William C. Spalding applied to make Lome-
stead entry for the NW. } of the SW. 1 and lots 5, 6 and 7 of said See.
28, and on the same day Frank L. Spalding applied to make homestead
entry for the 8. 4 of the NW. Z and lots 2 and 3 of said Sec.28. These
applications embraced the lands covered by the Indian’s allotment, and
were on their presentation rejected, because “in conflict with Indian
allotment No. 72 of Willie Knee, made March 1, 1892.7

The appliecants filed their separate appeals, alleging the regularity of
their applications, and that the land sought to be entered by them was
at date of their applications open to settlement and entry
for the former Indian allottee, Willie Knee, had at that time duly relinquished said
land to the United States, and his relinguishment had been approved and allowed
by the Honorable Commlssmnel of Indian Affairs.

Fred Treon, as Indian agent of said agency, on June 10, 1896, trans-
mitted to the Indian office & copy of an agreement entered into Jannary
8, 1896, between Willie Knee and Johu Albers, by the terms of which
Knee sold the improvements on the allotment to Albers for the sum of
$25, Albers further agreeing that if he receives the filings on the allot- -
ment to pay to said Knee ¢ one span of gray Norman horses and light
- wagon.,” The Indian agent in transmitting this agreement advised the
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Indian office that he had received from Albers the price of the improve-
ments ($25), and had paid the same to Knee.

On January 16, 1896, the Commissioner of Indian Affairs advised '
your office of all the proceedings relating to the Indian’s relinquish-
ment, to the end that proper notations be made upon the records of
your office showing that the lands formerly eovered by the Indian allot-
ment were released therefrom.

Notation having been made upon the 1eeords of the local land office
showing the Indian’s relinquishment, James W. Sanford, on January
29, 1896, made homestead entry for the SE. 1 of the NW. % and lots 2,
3and 5 of said Sec. 28, and on the same day Clyde E. Kinney made
homestead entry for the SW. £ of the NW. %, the NW, £ of the SW. %
and lots 6 and 7 of said Seec. 28. Sanford’s entry was thus in confliet
with William C. Spalding’s application as to said lot 5 and with Frank
L. Spalding’s application as to the SE.  of the NW. 1 and lots 2and 3.
Kinney’s entry was in conflict with William C. Spalding’s application
as to the NW. 1 of the SW. 1 of Sec. 28 and said lots 6 and 7, and with
Frank L. Spaldmg’s fmpphca‘mon as to the SW..L of the T\TW 4 of said
Sec. 28,

" On February 3, 1896, John Albers, the purchaser of the Indian’s
improvements, sold the same to Clyde E. Kinney, one of the entrymen.

On February 3,1896, Frank L. and William C. Spalding united in &
written protest againsb the allowance of the entries of Kinney and
Sanford, giving substantially the history of the case, their own appli-
cations for the land, reciting their respective appeals; also that they
had before said entries were allowed commenced to improve the lands
for which their respective applications had. been made. They asked
that a hearing be had to show their prior and better rights, ete.

On February 25, 1896, your office ordered a lhearing, which was duly
had. The register and receiver rececommended that the protests be
dismissed and the “entries held intact. On appeal, your office, by
decision dated August 20, 1896, reversed that action, and directed that
the entries be canceled, “without further notice to.the entrymen,” and
that the two Spaldings be allowed to make entry of the lands for which
they had respectively applied. Upon a motion for review of that deci-
sion, your office, on- October 31, 1896, entertained the same, and held
the entries of Kinney and Saunford intact. IFrom that judgment Franlk
L. and William C. Spalding have filed an appeal.

‘While the testimony of the two protestants was separately taken at
the hearing, the register and receiver formulated their findings, and
decided both cases together, for the reason that the facts in the two
cases are similar and the same questions of law are involved. Your
office followed that plan, and one appeal brings both cases to this
Department.

The hearing was addressed mainly to the questxon of the kind of
improvements which were placed on the lands by the two Spaldings.
It appears that D. W. Spalding, father of the two applicants, obtained
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permission of the Indian in 1895 to enclose part of the land with a
fence, whieh, with surrounding rivers and streams, made an enclosure
whicl the Indian and Spalding used as a pasture; this fence Spalding
gave to his son, one of the applicants; the improvements om the
land purchased from the Indian by D. W. Spalding were in August, -
1895, also given to William C. Spalding. Both applicants in that

month cut and laid four logs in the shape of a foundation for a house,

on their respective claims; they also hauled some logs.and placed them -
on their respective claims, and eacli put up a notice on his claim, It

appears that these improvements were observed by the entrymen, who

prior to their respective entries had notice of the claims of the two

Spaldings.

At date of the two entries (January 29, 1896,) made Dby Sanford and
Kinney no one had establishéd residence on the land, and it was for
this reason that the register and receiver decided in favor of the
entrymen.

It is clear-that so long as the Indian allotment of the lands existed,
it was not subject - to entry. But at the time (October 28, 1895,) Frank
L. and William C. Spalding applied to make their respective entries
upon the lands, the Indian’s relinquishment had been (September 9,
1895,) accepted by this Department, and the Indian agent had
{October 5, 1895) been so advised by the Commissioner of Indian
Affairs. It is true, that when the Spaldings applied, the local officers
had not then been officially advised of the action of the Department
accepting the Iudian’s relinquishment, and hence their records did not
show what was then really true, namely, that the land was free of the
allotment, and therefore subject to entry. The act of the Department
in accepting Knee's relinquishment was to all intents and purposes a
judgment directing the cancellation of the allotment, and the order
accepting the relinquishment granted the Indian the privilege of taking
other lands.

A judgment of cancellation takes effect as of the date rendered, and
" the land released thereby from appropriation becomes subject to ent1y
as of such date, without regard to the time when such judgment isnoted
of record in the local office. John W. Korba, 24 L. D., 408; McDonald
‘et al. v. Hartman et al., 19 L. D., 547; Pomeroy ». Wright, 2 L. D., 164;
Perrott ». Connick, 13 L. ., 598. :

Since the records at the local office did not show the relinquishment
of the Indian allotment at the time the Spaldings applied, the actlon
by that office was upon an incomplete record.

The appeals from that action were, however, promptly filed, alleging
as grounds of error the existing fact, viz: that when the applications
were presented, the allottees relinquishment had been made and
aceepted by this Department, the land thereby being subject to entry.

The appeals from the rejection of the applications having been taken,
it was improper to allow the entries of Kinney and Sanford for the
same land until those appeals had been acted upon. The appeals of
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the two Spaldings show that their grounds of error were well taken,
for, as before shown, the lands were then subject to entry.

The order of the Department accepting the Indian’s relinquishment
also directéd the disposal of the Indian’s improvements on the land.
The Department then had no information that the Indian had already
. disposed of the improvements, but that. feature of the proceedings was
not made a condition to the aceeptance of the relinquishment, and has
little, if any, béaring upon the merits of the case.

The decision appealed from is reversed, the entries of Kinney and
Sanford will be canceled, and Frank L. and William C. Spalding will
be allowed to enter the lands, as per their respective applications.

SETTLEMENT BEFORE SURVEY-SECTION 2274 R. S.
MoKINNON ». ANDERSON.

Where two settiers prior to survey agree as to the line separating their claims, on
the belief that such-live would coincide with the official survey, and it is subse-
quently found that their improvements are on the same sub-division, their rights
should be adjusted, so far as in conflict, in accordance with the agreed line, by
allowing the entry of one for the fractin question, on condition that he makes
title to the other for such portion of said tract as would fall o him under the
original agreement,

Secretary Bliss to the Commissioner of the General Lawd Office, July 8,
(W.V.D) © o 1898. ' ‘ (E. F. B.)

This controversy involves the right to the SI, } of the NE. L, Sec. 7,
T. 29 N,, B. 11 W., Seattie, Washington.

On J une 17, 189.), Olaf- Anderson made homestead entry of said
tract, with the 8. & of the NW. £ and the NE. 1 of the NW. %, Sec. 8.

September 3, 1895, John McKimlon filed his application to make
homestead entry of the SE. 1 of the NE. 4, the E. { of the SE. % of said
section 7, and the N'W. 1 of the SW.  of said section 8, which conflicted
with the entry of Anderson as to the SE. 4 of the NI 4, Sec. 7

Upon the filing of an affidavit alleging prior settlement wpon the
tract in conflict, a hearing was ordered to determine the respective
rights of the parties.

The local officers recommended that the SE. £ of the NI, £ of Sec. 7,
and the SW. £ of the NW. £ of section 8 should be d1v1ded accordmg
to the line originally agreed upon. Upon the appeal of Anderson,
your office reversed said deeision and dismissed the contebt of McKin-
non; from which decision he has appealed.

The testimony shows that these claimants went upon the tracts
embraced in - their respective claims- prior to survey, having employed
a surveyor to locate them, so that their claims would conform to the
government surveys wheu made. The line run by the locator as the
dividing line between the two claims was supposed to be where the
east and west line through the center of sections 7 and 8 would be
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located by government surveys, it being the intention of the locator
and both claimants that Anderson’s claim should be north of said hne
and Me¢Kinnon’s claim sonth of it,

The locator then drew a diagram of each claun on separate pieces
of -board, and placed them on a tree on the line-— Andelson’q on the
north s1de and McXKinnon's on the south side.

Considering that the line dividing the two claims would be, when-
surveyed, the east and west line through the center of sections 7 and
8, the claim of McKinnon, as indicated by the diagram, would have
been designated as the E. 4 of the SW. 4, section 7, the NW. 4 of the
SW. %, section 8, and the NE,  of the NT. 1, section 18, while Ander-
‘son’s eclaim would be designated by the subdivision covered by his
entry, and it was supposed by all parties that their claims would be -
ecovered by such legal subdivisions. "

Acting upon the advice given by the surveyor and locator, it being
mutnally understood between both parties that the line as run would

vary but little, if any, from the government survey, they both placed
their improvements upon the SW. 1 of the NW. 1 of sectiou 8, Ander-
son building bis house about twenty rods north of the 1ine,' and
McKinnon placing his about twenty rods south of the line.

There is some testimony as to whether McKinnon’s house was not
placed nearer to the line than Anderson’s, but it is immaterial. It is
sufficient that both believed the line would vary but little from the gov-
ernment survey aud that their houses and improvements were made on
the north and south side of the line, under the belief that theland built
upon was ¢mbracéd in the subdivision intended to be entered when
surveyed, by each party respectively, and that ample margin was given
for any variation that might be shown by survey.

After the survey it was found that the east and west line through

the center of sections 7 and 8 ran thirty-five rods south of the line

fixed by the locator as the supposed east and west line through the
center of said sections, which placed the nnprovements of each on the
same legal subdivision. -

If the government line had conformed to the supposed line upon
which these settlers acted when they located their claims, there would
have been no conflict between them, and the question arises whether
their rights should now be adjusted according to this line, or whether
they should be adjusted by awarding to each party the technical sub-
division by which they supposed their claims would be designated.

The act of March 3, 1873 (R. 8., 2274), was intended to provide a
means by whicl the rights of settlers, initiated prior to survey upon
the same subdivision, could be adjusted according to the lines of their
respective claims by allowing the technical subdivision to be entered
by one of said settiers upon the condition that he convey to the other
the portion covered by his occupation and improvements.

This law can with stronger equities be invoked in this case, where
the boundary between the respective clains was established with a full
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understanding that the claims shounld be adjusted aceording to it and
with the belief that the government survey would so nearly conform to
it as to come within the margin fixed by each between the improve-
meunts and said line as agreed upon,

It is true that there was an understanding between these settlers
thatif the government line should not correspond with the line as fixed
by the locator, each one would adjust his claim and improvements
accordingly, but this agreement was made upon the supposition that
the variation wounld be but slight, and did not contemplate that the
diserepaney. would be nearly one half of the legal subdivision.

After McKinnon ascertained that their claims would be in couﬁict
as to the SE. } of the NE. %, section 7, and the SW. % of the NW.
section 8, by Ieason of the erroneous Iooatlon of the lmo, he moved to
and occupied the NW. 1 of the SW.4, section ‘8, because his entry

- would be diminished by the conflict and he evidently wanted to secure
sufficient land to make his full entry. This action on his part did not
in any manner afiect his right to that portion of the tract from which
he had removed, nor indicate that he intended to surrender any rights
thereto by reason of his prior settlement. Anderson did not act upon
it, nor was any one misled by if. It was simply taken in order to
supply the loss to his claim by reason of the conflict.

The rights of these parties should be adjusted so as to give to each
one that portion of the land originally occupied by him, but as McKin-
non has made no application for any portion of the SW. L of the NW. 1
of section 8, their joint entry should be confined to the legal subdivi-
‘sion in controversy. To this end, Anderson will be allowed to perfect
his entry for the tracts embraced therein, upon eondition that he make
title to MeKinnon for the portion of the SE. % of the NE. £, See. 7, south
of the line agreed upon between the parties as the dividing line between

the claims, when he shall have completed his entry of the tracts applied

for. ‘
Your decision is reversed.

HOMESTEAD APP'LICATION—SECTION 294 R. S.
JOHNSTON v. BANE,

Section 2294 R. 8., as amended by the act of May 26, 1890, warrants the allowance of
an application to enter, sent by mail, where it is made to appear that the home-
steader, by reason of poverty, and distance from the local office, is unable to pre-
sent his application in persou.

The failure of an applicant for the right of entry to sign his apphoqtlon is not a fatal
defect, where the accompanying affidavits are properly execunted; and the local
oifice in such a case should suspend action on the application, and aliow the

. applicant a reagonable time ywithin which fo cure the defect.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V, D) July 9, 1898. (G. B. &)

This case involves the SE. 1 of Sec. 27, T. 27 N., R. 2 W, Perry land
district, Oklahoma, and is befo1e the Department on & momon forreview
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of departmental decision of November 23, 1897 (unreported), which
motion was duly entertained, and has been refiled with evidence of
service.

. The material facts of the case are these: :
. The defendant, Walter E. Bane, made the race for this land on the
day of the opening, September 16, 1893, and settled thereon shortly
after one o’clock of that day, by setting his flag and digging a small
hole. On September 18, he started a foundation for a house, by dig-
ging four holes, about two feet square and one foot deep,also.a well
about two feet across and one foot deep. On Tuesday morning after
the opening, he started for the land office at Perry, in a wagon, which
place he did not reach until Wednesday afternoon. He made out a
number in the filing line. Then made inquiries as to when he could
file, and was told that it wounld be a month. e stated on the witness
stand, at the trial of this cause, that he had about twenty dollars in
money; that he got a lawyer to make out some papers for him, and act-
ing under his advice he went before a judge at Newkirk and swore to
the papers, and that after paying that officer one dollar, and paying
three dollars for repairing his wagon, he only had one dollar left, exclu-
sive of land office fees, which fees he sent by registered mail, with his

-~ application, from Arkansas City to the land office at Perry.

This application wasnot signed. With the application was theusual

homestead affidavit and a farther affidavit, in substance, that the land
applied for is situated in ¢ K” county; Oklahoma, over fifty miles from
the United States land office at Perry; that affiant had not sufficient
means with which to defray his expenses to and from said land office,
and could not appear in person at said land office for the purpose of
making entry.
- This application, with, the qccompanym@ affidavits and fees, was
received by the local officers September 23, 1893, and was rejected by
those officers ¢ for insufficiency of special afﬁdfn it and failure to sign
apphcatwn 7 Bane was not notified of this action.

On November 16, 1893, the plaintiff, Albert A, Johnston, mflde appli-
cation to enter the tmct which the local officers suspended to await -

" action upon Bane’s rejected application,

On November 17, 1893, Johnston filed a protest against d]lowmg an
entry on Bane's apphcmtlon alleging that he, Johnston, settled on the
land at about ten o’clock A, M., September 29, 1893, and that his set-
tlement was made before Bane’s application and before any settlement
made by Bane or any other person,

© On January 8, 1894, Bane signed his application.

January 9, 1894, the local officers “removed” the rejection, and on
February 22, 1894, issued homestead entry receipt on said application.

The local officers afterwards ordered a bearing on Johnston’s protest,
which was had February 20, 1895, and as a result of this hearing found
that Bane was the first to perform an initial act of settlement, but that
he failed to follow up such act by permanent improvements and resi-
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dence within a reasonable time; that Johnston made settlement as
alleged by him and did follow up his initial act of settlement by
improvements and residence within a reasonable time; that it was error
to allow Bane to make entry for the land while Johnston’s protest was
pending, and that the protest having been filed during the time Bane’s
application remained rejected, was equivalent to the intervention of an’
adverse right. Thereupon, it was recommended that Bane’s entry be
canceled and Johnston allowed to make entry for the land. TFrom this
‘action Bane appealed to your office, ) o

Your office, in considering the case, March 5, 1896, after noting that
the testimony showed that Johnston made his settlement on the land
after Bane's application was received at the local office, and that Bane
established his residence on the land within six months after said appli-
cation was so received, held that his special affidavit brought the case
within section 2294 of the Revised Statutes, as amended May 26, 1890,
allowing certain applications by mail, that the informality of having
failed to sign the application was not fatal, and that the rejection of
said application by the local officers was error. The decision of the local
officers was therefore reversed and Bane’s entry held intact.

On appeal to the Department your office decision was affirmed.

The record has again been carefully examined.

It is elear that Bane’s settlement was accomplished and his applica-
tion. by mail received at the local office before Johnston went on the
land. It is also shown that Bane .established his residence within six
months after sending his application by mail to the local office. It is
insisted in the motion for review, however, in substance, that the facts
stated in Bane's special affidavit are untrue; that even if true, the
application by mail was unauthorized; that if true and sufficient in law
to authorize the application, still the application itself was without effi-
cacy until it had been signed by the applicant; that it was not so signed
until long after Johnston’s settlement had been made and protest exe-
cuted, and that therefore the parties should be remaunded to their set-
tlement rights. In this view, it is argued, the record shows that Bane’s
settlement was not followed up by residence and cultivation within a
reasonable time, and that Johnston is entitled to the land by reason of
his settlement, residence and cultivation.

The record shows that the land in controversy is a day’s travel from
the Perry land office, This-question was gone into extensively at the
hearing, and a large preponderance of the testimony shows that the
distance over the most available route now traveled is more than forty
miles. It is certain, too, that it is fifty miles by the route traveled by
Bane when he made his first trip to Perry.

There is nothing in the record to impeach the further statement in
Bane’s affidavit that he was practically penniless. It was shown that -
he was at that time the owner of eighty acres of land in Kansas, which .
rented at two hundred dollars a year, but it was also shown that the
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land was heavily mortgaged, and that the whole of this rent money
was by contract applied each year on the mortgage debt.

It is a matter both of record proof and common notoriety that the de-
‘lays at the Perry land office after the opening were very trying to home-
seekers. Provisions were scarce and dear, and it was practically impos-
sible for a penniless man to wait for days and weeks for his turn to file.

Section 2294 of the Revised Statutes, as amended by the act of May
26, 1890 (26 Stat., 121), is,in part, as follows:

" Inany case in which the applicant for the henefit of the homestead, pre- emptlon,
timber culture, or desertland law is prevented, by reason of distance, bodily infirm-
ity, or other good cause, from personal attendance at the distriet land office, he or
she may make the affidavit required by law before any commissioner of the United
States circuit court or the clerk of a court of record for the county in which the
land is situated, and transmit the same, with the fee and comuussmm, to the regls«
ter and receiver. -

It is believed that the case of Bane is within the spirit of this law.
The two causes specifically mentioned in the act are ‘“distance” and
“bodily infirmity,” but by the further language of the statute—¢ or’
other good caunse”—the officers of the land department are clothed
with a large discretion. If the distance of this land from the Perry
office were not in itself sufficient to authorize a filing by mail, this,
considered with the further showing of the poverty of the applicant
and the conditions existing at said office, makes a strong showing, and
one which should prevail. Bane was prevented by ‘““good cause”
“from personal attendance at the distriet land office,” his affidavit was
executed before the clerk of ‘a court of record for the county in which
the land lay, and his application should not have been rejected, unless
fatally defective on account of his failure to sign it. The application
was not bad for that reason. It shows on its face that it was Bane’s
application for the land in controversy. It was. accompanied by two
affidavits properly executed. Bane can neither read nor write. His
failure to sign the application was an nnimportant oversight, for which
he will not be held to damaging responsibility. The local officers should
have suspended action on the application, notified the applieant of the
defect, and allowed him a reasonable time within which to cure if.

There is no difference between an application to enter land placed of

" record and one offered and erroneously rejected, so far as the rights of

the applicant are concerned, and Johnston acquired no rights on the

land as against Bane while his application was pending, and until
finally and properly disposed of. If Bane had received mnotice of the
action of the local officers a different question might be presented.

- But he received no such notlce, and is not chargeable with laches in
failing to appeal.

 In this view it is not necessary to eonsulex the conflicting claims of
these parties under their settlement rights. Bane established his resi-
dence within the time required by law, and has since cultivated. and
improved the land in manifest good faith.

The motion for review is denied.
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RAILROAD GRANT-RELINQUISHMENT BY THE STATE.
THEUSCH ». ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co.

An applicant for the right of entry for land embraced in the grant for the use of the
8t. Paul, Minneapolis and Manitoba Ry. Co.is not entitled to plead the henefit
of the State act of March 1, 1877, if it appears that the land in question was not
one of the tracts described in the deed of relinqguishment executed under said
act, and that the applicant was not a settler thereon at the date of said act. -

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.,) July 9,-1898. (E. B,, Jr.)

This is a contest between Anton Theusch and the St. Paul, Minne-
apolis and Manitoba Railway Company for title to the E. 4 of the SE.
of section 29, T. 131 N,, R. 39 W., St. Cloud, Minnesota, land distriet.
The land deseribed is within the place limits of the grant to the State
of Minnesota by the act of Mareh 3, 1857 (11 Stat., 195), as amended
by the acts of March 3, 1865 (13 Stat., 526), and March 3, 1871 (16
Stat., 588). It is claimed by said company as successor to the St. Paul .
and Pacific Railroad Company, suceessor to the State, on account of
the St. Vineent Extension of the latter road. The line of the road was
definitely located December 19, 1371, and the land was listed by the
Manitoba Company on October 28, 1879,

The land is also within the thirty mile indemnity limits of the grant
of July 2, 1864 (13 Stat., 365), to the Northern Pacific Railroad Com-
pany, and is embraced in the company’s indemnity list No. 45, filed
Awpril 27, 1892, which list was rejected by your office, as to the tract in
controversy, on October 10, 1896, after a hearing to which both said
companies and Theusch were parties, as will more clearly appear here-
inafter., No appeal having been taken therefrom, your office finally
closed the case, as to the last named-company, on December 24, 1896,
The Northern Pacific company is therefore no longer claiming the land.

On June 14, 1894, Theusch applied to enter the land as a homestead,
alleging that one August Moling had settled on the land in August,
1872, “in connection with the W. } SE. 1 of said section,” had com-
menced improving the land “in the spring -of 1874,” and claimed the
same as part of his homestead until 1883, “when he sold his improve-
ments and possessory right to said land to said Anton Theusch,” and
that since such sale he (Theusch) ‘““has occupied, cultivated and
improved the same each year to the present time” : wherefore he asked
a hearing,

A hearing, to which all the claimants named above were parties, was
held on January 25, 1895. On February 27, 1895, the local office ren-
dered its decision adverse to Theusch, to the effect that there was no
testimony showing or tending to show that Moling settled upon or
improved the land in controversy prior to June 22, 1874, that he made
homestead entry for the E.3 of the SE. 1, the SW. 1 of the NE. 1 and
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the SE. 1 of the NW. % of said section, patent for which issued August

4, 1893, and_ that Theusch could not acquire any right to the land by

virtue of Moling’s settlement, and so.rejected his application.” Theusch

appealed. TUnder the appeal, your office, on June 27, 1896, considered
the claims of all parties, affirmed the rejection of Theusch’s application,
held that the land passed to the St. Paul, Minneapolis and Manitoba

Company under its grant, and that the Northern Pacific company had

no claim to the land, not having made selection thereof and it not

being within any withdrawal for the benefit of that company on its gen-
eral route. On-review, at the motion of the last named company, your
office, on October 10, 1896, modified its previous-decision as to that
company to the extent of finding that the land was embraced in the.
company’s indemnity list No. 45, filed April 27, 1892, but held that the
land passed to the St. Paul, Minneapolis and Manitoba company under
its said grant, and so, as hereinbefore stated, rejected the former com-

" pany’s selection.

- From the rejection of his apphcamon Theusch now proseeuteb an
appeal to the Department, his contention being that by virtue of the
settlement of Moling and the provisions of section ten of an act of the
legislature of Minneqota, passed March 1, 1877 (Special Laws Minne-
sota 1877, p. 257), the said tract was excepted from the grant under
which the St-. Paul, Minneapolis and Manitoba company claims.

By the terms of the grant to the State, repeated in each of the acts
of 1857,1865 and 1871, supra, the lands granted were to be subject to
the disposal of the legislature of the State for the purposes of building
the several lines of rajlroad indicated in the acts aforesaid. The com-
pany having failed to build the St. Vincent Extension and other exten-
sion lines within the time allowed therefor, the legislature of the State
by the- act of 1877, supra, provided for an extension of time for the
building of these lines, imposing, however, certain conditions and
limitations, among which are the following:

Sec. 10. The Saint Paul and Paeific Railroad Company, or any eompany or cor-
poration taking the benefits of this act, shall not in any manner; directly or indi-
rectly, acquire or become seized of any right, title, interest, claim or demand in or
to any piece or parcel of land lying or being within the granted or indemnity limits
of said branch lines of road, to which legal and full title bas not been perfected in
said Saint Paul and Pacifie Railroad Company, or their suceessors or assigns, upon
which any person or persons have in good faith settled and made or acquired vala-.
able improvements thereon, on or before the passage of this act, or upon any of said
lands upon which has been filed any valid preemption or homestead filing or entries—

" not to exceed one hundred and sixty acrés to any one actual settler; and the gov-
ernor of this State shall deed and relinquish to the United States all pieces or par-
_cel’s of said lands so settled upon by any and all actual settlers as aforesaid, to the
end that all such actual settlers may acquire title to the lands upon which they .
actually reside, from the United States, as homesteads or otherwise, and upon the
acceptance of the provisions of this act by said company, it shall be deemed by the
governor of this 8tate as a relinquishment by said company of all such lands so occu-
pied by such actual settlers; and in deeding to the United States such lands, the

governor shall receive as prima facie evidence, of actual settlement on said lands, the
21673—voL 27 11
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testimony and evidence or copies thereof heretofore or which may be hereafter taken
in cases before the local United Stafes land offices, and decided in favor of such
settlers. .

On June 23, 1880, the governor of Minnesota, in pursuance of the
legislation above set out, and by virtue of the authority therein, exe-
cuted a deed of relinquishment to the United States for certain tracts
of land along the line of the St. Vincent Extension, *for the nse and
benefit of the persons” named therein. Said deed was filed here July
29, 1880. Attached thereto is the governor’s certificate that—
the accompanying deed of reh’nquishx-nent, executed by me in behalf ‘of the State
of Minnesota to the United States, embraces a description of all lands within the
limits of the grant pertaining to the line of railroad known as the St. Vincent .
Extension of the 8t. Paul and Pacific Railroad, ““upon which any person or persons
have in good faith settled and made or acquired valuable improvements or upon
which there had been filed-any valid pre-emption or homestead filing or entry prior
to Mareh 1, 1877,” together with tlie namnes of the seftlers found to be legally and
equitably entitled to the same respectively, in accordance with the provisions of an
act of the Legislafure of Minnesota, approved March 1, 1877, entitled: ““‘An Act to
provide for the completion of the lines of railroad eommonly known as the St. Paul
and Pacific Extension Lines.”

The tract which Moling subsequently entered, and which has been
patented to him, is among the tracts described in the deed of relin-
quishment, and he is named therein as the settler thereon,on March 1,
1877, for whose use and benefit the deed, as to that tract, was executed.
The deed recites that the railroad company ¢ accepted all the benefits,
conditions and provisions of said act,” and that the finding and deter-
mination therein as to the tracts and persons who had settled thereon
was made ¢ after o full hearing and examination of the evidence in the
premises, as provided in section ten (10) of said act, and after hearing
argument thereon by counsel for said railroad company.” In St. Paul,
Minneapolis and Manitoba Railway Company v. Moling (7 L. D., 184),
which'was a contest between the company and said Moling for the land
relinquished by the State in his favor, the- Department held (syllabus):

By the acceptance of the terms fixed by the State legislature, in extending the
time for the completion of the road, the company relinguished all rights in lands to
which it had not acquired full and legal title, and that were occupied by actual
settlers prior to the passage of said act, and authorized the govermor of the State
to reconvey .such lands to the United States.

See also the same doctrine in same v, Moulson, 4 L D, 300 and
same v. Chadwick, 6 L. D., 128,

The said leg1slat10n by the State, its acceptance by the company and
the formal relinquishment by the governor of the lands described in
his said deed, which were thus freed from the operation of the grant,
did not in any way affect the status of the land Theusch cliims, It
was not so relinquished and freed thereby from the grant. It is not
one of the tracts or parcels described in the deed. Theusch was nota.
settler thereon, nor on any of the lands described in the deed of relin-
quishment, on March 1, 1877,

-
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It is not necessary to consider, or to comment upon, at any length,
the testimony of Moling and one Kuoerl, taken at the hearing, to sup-
* port the allegation that Moling claimed the tract in' controversy up to

1883 under his settlement and residence on the adjoining land. The
determination by the governor, in 1880, of what land Moling claimed
on March 1, 1877, by reason of his settlement, and Moling’s acccept-
ance of that determination, disprove such testimony. Be the facts
upon that point as they may, however, they could not avail Theusch
anything, since, as already stated, the land he claims was not relieved
from the operation of the grant under the provisions of the State act.

It is not shown nor alleged that the land was settled upon, nor that
any right adverse to the company had attached thereto at the date of
the original grant, or the change of line by the act of 1871, or at the
date of the definite location of the line in December, 1871, The right
“of the railroad company attached, therefore, at date of deﬁmte location
and has since remained intact.

The decision of your office is affirmed accordingly.

. SCHNEIDER v. LINKSWILLER. ET AL,

Motions for review and rehearing denied by Acting Secretary
Ryan, July 11, 1898, See departmental decision of March 18, 1898,
26 L. D., 407,

SETTLEMENT RIGHTS—~NOTICE OF CLAIM,
ANNIS 2. NAYLOR.

Notice of a claim is not the basis of title; and where settlement is relied upon as the
basis, failure to maintain such settlement may be taken advantage of by a later
settler although he may have notice of the prior claim,

Sem etary Bliss to the Commissioner of the General Land Office, July 1,
(W.V.D.) 1898. (0. JW)

It appears from your office decision of Febr uary 25, 1896, in the case
- of John Annis v. Joseph C, Naylor, that ¢ on October 3, 1893 one Mar-
cus L. Carlisle, who had theretofore exhausted his homestead rlght
filed his application for restoration of right, and to make second home-
stead entry for lots 1 and 2 and S. § of NE. 1, See.3,T.28 N, R. 2 E.,”
Perry land distriet, Oklahoma. :

On October 26, 1893, Joseph C. Naylor applied to enter the land, and
filed his protest against the allowance of Carlisle’s application, alleging
prior seftlement. '

November 27, 1893, John Annis filed his conobomted affidavit alleg-
ing settlement prior to both Carlisle and Naylor, and thereafter, on
November 29, 1893, filed his homestead application for the land On



164 DECISIONS RELATING TO-THE PUBLIC LANDS.

May 26, 1895, Carlisle withdrew his application. On July 16, 1895, a
hearing- was had between Annis and Naylor, at which both pqrtles
appealed and submitted testimony.

On August 1, 1893, the local officers rendered a decision, in ‘which
they found, in substance, that Aunis was the prior settler, and while
ordinarily it would be held that lie did not establish residence within
a reasonable time, yet inasmuch as Naylor had knowledge of his prior
settlement before he made any valuable improvements, and had said
that if Annis was not disqualified by reason of having made the race
from Chiloceo reservation he would give him vo trouble, Annis had the
better claim. They therefore recommended the dismissal of Naylor’s
application, and that Annis be allowed to make entry.

Naylor appealed, and your office, in the decision of February 25,1896,
supra, reversed the local office and held that while Annis was the prior
settler, he had failed to follow up his initial acts by the establishment
of residence within a reasonable time and that Naylor’s right was supe-
rior, and he would be permitted to perfeet his. application. Aunnis
moved for review of said decision, and on September 16, 1896, your
office adhered to the.decision, and denied the motion.

* From said decisions Annis has appealed to the Department.

From a careful examination of the decision rendered by the local -
officers, and those rendered by your office in the case, the conclusion is
reached that there is practical concurrence of the two offices in the
finding of facts, and only a difference as to.the proper conclusions to
be drawn from the facts.

The errors alleged to have been committed may, therefore, be properly
classed as errors of law. Thereis but little, if any, confroversy between
counsel for the parties-as tothe material facts, but they differ as to the
meaning and significance of the facts testified to and the inferences
which may be legally drawn therefrom. ’

It is conceded that Annis staked the land and laid claim to it on the
-day of the opening; September 16,1893. - Naylor commenced his settle-
ment on September 20, 1893, by setting upon the land a stake and flag,
with his name written thereon. On September 22d he commenced a
well near the southeast corner, which he never completed, for the
reason that when he returned to it he found it had been plowed around.
‘On the 25th or 26th he commenced to make improvements near the
northeast corner, and slept on the land October 1st. In that month he
erected a small sod house, now used for a hen house, and in the latter
part of October he began the house which he afterwards occupied as a
dwelling, and moved, with his family, into it on the 16th day of Novem-
ber, 1893, a few days -after its completion. When he staked the land
he saw some stone on the northwest corner, and near there a stake with
a white rag attached. He learned Annis was the claimant the last of
September or first of October. He also admits that there was soine
plowing on the land about the 25th of September. In October he saw
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‘Annis turning up sod with .a spade, every few steps, along the line
from the northeast to thé southeast corner. Up to about October 20th
Naylor’s improvements consisted of his stake, a well started, a few fur-
rows plowéed, and some breaking in order to get sod for his sod house.
He had at date of the hearing a dwelling house, twenty acres in culti-
vation, ten or eleven acres in pasture, eighty-four fruit trees, two
hundred and fifty grape vines, a cave, a chicken house, and a well—
estimated to be worth about two hundred dollars. ‘

John Annis, after staking fhe land on September 16, 1893, and dig-
ging. a three cornered trench, remained upon it during the evening
and stayed on it the night of the 17th with one of his boys; was on the
claim the following Sunday; on Monday following he sent his two sons
to the land with a load of stones, which were laid in a square form for
a foundation, npon whiclh his house was afterwards built; broke a small
piece of land on the 23d of September, and some more on the 23th, and
planted some peach seeds, hickory nuts and acorns on the 23d; on
December -16th hauled a load of manure on the land and left.it in a
heap; also dug a hole that day; wentagain to the land on the first day
of March, and began to build a house and moved into it on the 14th
day of Mareh, 1893, and has since resided on the land; has a dwelling
house, hen house, stable, fifty-five acres in .crop, nearly eighty acres
fenced with two wires, and sixteen head of stock in pasture, &1b0 stock
shed and pond in pasture.

The chief question which grows out of the facts stated is, whether or.
not plaintiff established residence within a reasonable time after stak-
ing the claim. If this question ean be answered in the affirmative, his
right is clearly superior to that of defendant, as he per f01 med the first
initial acts of settlement.

It is insisted by counsel for plaintiff that, inasmuch as he finally fol-
lowed Lis initial acts of settlement by the establishment of residence, -
he must be presumed to have intended to make the land his residence
from the time he performed the first act of settlement, and is to be
regarded and treated as an inhabitant of the land from that date, That
he did not in fact reside upon it until two days before the expiration of
six months from the day on which he staked is admitted, and if it be
held that his residence was established within -a reasonable time, it
would appear that six months was a reasonable time to allow a settler
who has no entry of record to establish residence. Unless the circum-
stances of the case are such as to take it out of the ordinary rule, it
can not be so held. It is to be borne in mind that neither party has an
entry, and that each has upon him the burden of showing his right as
a settler to make entry. Amnnuis seeks to avoid the consequences of his
delay in establishing residence, by showing ill health and poverty, as
an excuse for the failure. He resided nine miles from the claim, draws
a pension of thirty dollars per month, and had at date of hearing six-
teen head of stock, but claims that his pension was largely devoted to
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paying off a mortgage debt, and that he was unable to perform manual
labor between the time he staked the land and the establishment of
residence upon it, gtowing out of the fact that he was suffering from
an ulcerated or sore leg.

Both your office and the local ofﬁce agree that the plea of poverty
and sickness is not sustained in such way as to make it available as an -
excuse, and this conclusion is evidently supported by the record. '

The other and remaining ground upon which plaintiff claims his right
to be superior to that of defendant is, that defendant had actual notice
of plaintift’s elaim and is estopped by his admission from setting up
anything against plaintiff’s claim, except his disqualification by reason
of his having started from the Chilocco reservation. This seens to be
the ground upon which the decision of the local officerests. It is there-
fore necessary to consider both the effect of the notice to defendant of
plaintiff’s prior settlement and the effect of his admission that plaintiff
was prior to him in performing initial acts of settlement.

The requirement that the settler shall make improvements and .estab-
lish residence on the land, it is insisted, is only for the purpose of -
making public the existence of bis claim, and that actunal notice of the
claim to a.later settler, as in this instance, accomplishes the purpose of
the law. This contention is not believed to be sound, since the seftler
must make improvements and establish residence in a reasonable time,
or the land must be treated as public land and subject to other dispo-
sition. Notice of a claim is not the basis of title, and where settlement .
is relied upon as the basis, failure to maintain it may be taken advan-
tage of by a later settler although he nny have notice of the prlol
claim.

The defendant established residence within a llttle less than two
months from the date of his settlement, and your office held this to be
a reasonable time, under the facts disclosed by the record, and that
conclusion is in accordance with the former rulings of the Department
in-similar cases. Your office also concluded that the plaintiff failed to
-establish residence within a reasonable time, and this coneclusion seems
to be supported by the record. ' : _

The only question, then, would seem to he whether there was any
agreement or admission upon the part of Naylor which induced the
plaintiff to delay the establishment of residence on the land, which
would operate as an estoppel upon Naylor and prevent him from taking
advantage of plaintiff’s laches. :

On pages 17 and 18 of the testimony, Annis testifies that on Septem-
ber 25th Naylor and Mr. Arnett came to his
house in Arkansas City, and wanted to know if he could put some improvements on
there (meaning the land in dispute), so if the Chilocco run did not hold good, he
would be the next man, and if the Chlloeco run was good, he would get off of there,
and give me no more fronble.

Ques. What did you tell him at that time with reference to allowing hun to put
1mprovements on the place?
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Ans, I forbid him or any one else to put improvements on my homestead.

Ques. When was the first time that you ever learned that Mr. Naylor was claim-
ing the tract of land, or found any evidence of settlement thereon claimed by him.

Ans. I don’t remember the date, but the conversation took place between me and
Mr. Na) lor, that was on the claim, and I agked him if he had not been down to
Perry and ﬁled, and he said he had, and I said what did you do that for, and he
answered me, “I was afraid )ou‘would not file on it.”

Ques. Did he at that time inform you that if the Chileeco rouners could hold that
he would not bother you?

Ans. Yes, sir.

- Naylor admits that when he visited Annis, September 25, 1893, he
told him . that if he was the settler on the land and the Chilocco run-
ners were held good, he would give him no trouble, but denies the later
conversation testified to by Annis.

It does not appear that Naylor made the statement to delay the

improvements of Annis, or to prevent him from establishing his resi-
dence upon the land. In explaining his delay in establishing residence,
Annis nowhere states that he was induced to delay by reason of Nay-
lor’s statement, but seeks to excuse his delay on other grounds. It also
appears that when Naylor sought the consent of plaintiff to his settle-
ment, he did not obtain it, but was forbidden to settle. He stands on
his rights as a settler. He had notice of plaintiff’s initial acts. His
admission had reference merely to the priority of those acts over his
-later ones. It would be illogical to conelude that he thereby estopped
himself from taking advantage of a defect in the plaintiff’s claim which’
did not then exist, but which arose afterwards. These adverse claim-
ants were under equal legal obligations to make improvements and
establish residence.
Your office decision is accordmgly affirmed.

" CIRCULATR RESPECTING THE LOCATION AND ASSIGNMENT OF¥ SCRIP
ISSUED UNDER DECREES OF THE UNITED STATES SUPREME COURT,
PURSUANT TO THE ACTS OF JUNE 22, 1860, MARCIIL 2, 1867, AND JUNE
10, 1872; AND ALSO SCRIP ISSUED UNDER 'THE ACT OF- JUNE 2, 1858.

DEPARTMENT OF THE INTERIOR,
GENBRAL LAND OFFICE,
: Washington, D. C., May 31, 1898..
REGISTERS AND RECEIVERS,
United States District Land Offices.
GENTLEMEN: The act of Congress approved June 22, 1860, entitled
“An act for the final adjustment of private land claims in the States of
Florida, Louisiana, and Missouri, and for other purposes” (Statutes,
vol. 12, page 83), provides, in its sixth section, *That whenever it shall
appear that lands claimed, and the title to which may be confirmed
under the provisions of this act, have been sold in whole or in part by
the United States prior to such confirmation, or where the surveyor-
general of the distriet shall ascertain that the same can not be surveyed
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and located, the party in whose favor the title is confirmed shall have
the right to enter, upon any of the public lands of the United States, a
quantity of land equal in extent to that sold by the Government: Pro-
vided, That said entry be made only on lands subject to private entry at
one.dollar and twenty-five cents per.acre, and as far as may be possible
in legal divisions and subdivisions, accordmg to the surveys made by
the United States.”

The provisions of said act were extended and supplemented by the

acts of March 2, 1867, and June 10, 1872, and they have been further
supplemented by the act of January 28, 1879, entitled “An act defining
the manner in which certain land serip may be assigned and located,
or applied by actual settlers, and providing for the issue of patents in
the nawe of the locator or his legal repxesentdtwe'ﬁ,” a copy of which
is hereto attached. :
" In pursuance of the provisions of these acts, scrip has been issued by
this office, the several certificates of which, representing various quan-
tities of land, acecording to the circnmstances of the respective cases,
may be located in legal subdivisions on any publie land.in your distriet
subject to sale at private entry at $1.25 per acre, any small excess in
such subdivisions over the area called for in the scrip to be paid for in
~‘money; or they may, under the second section of the act of January 28,
1879, be received from actual settlers in payment of pre-emption claims
.or in commutation of homestead claims, eveu where the same embrace
lands subject to eutry at the double-minimum - price of $2.50 per acre,
in the same manner and to the same extent as is now authorized by law
in the case of military bounty-land warrants. But the law authorizes
no fees to be collected by the distriet land officers on account of locations
made with this scrip.

‘When such secrip is presented in 1)aynle11t of a pre- emptmn claim com-
- posed of lands subject to entry at $2.50 per acre, the pre emptor, in addi-
tion to the scrip surrendered, will be required to pay in cash the differ-
ence between the value of said scrip at $1.23 per acre and that of the
tract-embraced in his claim; or to surrender additional serip ; thus 160
acres of double-minimum laud may be paid for by the surrender of one
piece of scrip for 160 acres, and the payment of $200, or by the surrender
of two pieces of scrip for 160 acres each or one piece for 320 acres.. It
the value of the scrip should exceed that of the lands entered therewith,
the pre-emptor will receive no repayment thereof from the United States;
butif thet and, at its rated price, should exceed the scrip in value, such
excess must be paid by the locator with cash. It will be required also,
“in the locatiou of a tract subject to entry at a greater minimum than
$1.25 per acre, that each piece of scrip shall be located upon a specific
subdivision thereof, and that the excess in area of the land, if any, shall
be paid for in cash. The same rules will govern in commutations of
homestead claims.

You will in every case require the party desiring to locate to surrender
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the scrip and make application according to attached form A; when, if
no objection should appear, you will'allow the location to be made, prop-
erly-fill up the heading of the application by inserting the number of the
certificate of location, the register and receiver’s number, the date of
the decree, and the claim for which the certificate of location was issued,
for whieh blanks are left in the form.

You will then issue a certificate of entryin duplicate according to
form B annexed, one of which you will deliver to the party to be held
by him as his evidence of title until the patent shall be issued.

The locations allowed, you will enter the same on your records, and
at the expiration of the month will send up an abstract of all locations
allowed during the same (form C annexed). You will forward there-
with the applications received and certificates of entry issued during
the -month, and also the scrip surrendered. - Patents will be issued
thereupon in regular course as provided for in the third section of the
act of January 28, 1879.

By the first secmon of that act it is declared that this serip is “assign-
able by deed or instrument of writing according to the form and pur-
snant to regulations prescribed by the Commissioner of the General

“Land Office, s0 as to vest the assignee with all the rights of the original
“owuners of the scrip.”, "'With regard to such form and regulations the
following is prescribed: .

Entries with this serip must be made by the conﬁrmee or confirmees
named in the scrip, or his or their duly authorized attorney, in the name
of such confirmee or confirmees, or by the assignee or assignees of such
confirmee or confirmees, or his or their duly authorized attorney, in the
name of such assignee or assignees. :

Bach assignment must be attested by one or more subscribing wit-
nesses; the mark of a witness will not be respected. Parties in inter-
est as assignees are not recognized as legal attesting witnesses to an
assignment, neither can an officer take an acknowledgment of an
assignment to himself.

The execution of assignments is required to be aeknowledged by the
assignor, in the presence of a register or receiver of a land office, a
judge or clerk of a court of record wheu authorized to take acknowl-

. edgments, a notary publie, justice of the peace, a commissioner of deeds
~ resident in the State from which he derives his appointment, or a United
States commissioner, who shall certify to the fact of -the acknowledg-
ment and to the identity of the assignor, and the official seal of said
court, notary public, or commissioner shall be affixed to the certificate.
When the acknowledgment is taken before a justice. of the peace or
other officer without an official seal (except a register or receiver of a
land office), it must be accompanied by an additional certificate, under
seal of the proper authority, establishing the official character of the
person before whom the acknowledgment was made and. the genuine-
ness of his signature.
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Powers of attorney must be acknowledged in like manner

Assignments executed by unmarried females must be accompanied by
evidence that they have attained the age of twenty-one years, and when
married women dsslgn their husbands must-unite with them in making
- the transfer.

‘When assignments are executed by a commissioner or other desig-
nated person, alleged to be acting under a decree of coﬁrt, there must
be procured and filed in this office a duly certified copy of such decree,
in which all the proceedings had in the case should be recited, and from
which it must appear that due notice of the pending suit had been
given, by publication or otherwise, to all the parties interested.

When. the assignmeent of this serip is executed in a foreign country,
and the acknowledgment thereof taken by an officer authorized by the
laws thereof to perform such duties, the attestation of the American
consul in such country should be obtained as to the official character
and genuineness of the signature of the person before whom the acknowl-
edgment of the said assignment was made, or if the official character,
ete., of such foreign magistrate is attested by a consular agent of such
foreign government residing in this country, his official eharacter must
be certified by the dlplomatxc representative of such government in the
United States. :

When such assignments are executed in a foreign ]anguage, duly.
" authenticated translations thereof must be furnished. Secretaries of
legation and consular officers of the United States are authorized to
take acknowledgments, but they must certify the same under their
official seals. '

‘When the persons named as confirmees are described in the scrip as
being minors, their assignments thereof must be accompanied by satis-
factory evidence that they lad attained their majority at the date of
the transfer. )

When an assignment has been executed and witnessed, but nob
acknowledged, it may be proved in open court, but a certified tran-
script of the proceedings in the case must be filed in this office. - When,
however, such assignment has not been properly attested, it must be
made anew.

For general forms of assignment and of powers of attorney and
acknowledgment, see forms D, B, F,'G, H, I, K, L, M, N, O, P. In
cases where the assignments, powers, or acknowledgments are written
or printed and signed on the back of the certificate, the words ¢ the
within certificate” may be used instead of the full deseription of such
certificate provided for in these forms,

It will not be practicable in -all cases to attach the assignment or
power of attorney to each certificate of location, and it will not be
required by this office. '

‘When a single assignment or power of attorney covers a number of
certificates, such assignment or power inay be filed in this office, and ’
will Dbe referred to to perfect the assignment of any of the certificates
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named thereih, whenever they or either of them shall have been located

and returned . to this office for patenting. Such assignment or power
thus filed will also be referred to by this office for the purpose of attach-
ing to any certificate of location named therein a certificate (form Q)
relative to the validity of the certificate of location and the assignments
thereof:

Upon the application of any assignee of thls Scnp accompmued by
the scrip and papers in his possession relative to the assignment thereof,
this office will examine said scrip and assignments and such assign-
ments thereof as are found on the files of this office; and if the serip be
_ found free from objections; and the assignments sufficient in form, a
certificate of approval of such serip and the assignments thereof (form
Q) will be attached by this office to the scrip thus submitted.

Tach piece of serip thus transmitted to this office must be accompa-
nied by the sum of one dollar, the legal fee for a certificate of verification.

The fourth section of the act of January 28, 1879, declares that its
provisions respecting the assignment and patenting of serip and its
application to pre-emption and homestead claims shall apply to the
indemnity certificates of location provided for in the act of the second
of June, 1858, entitled “An act to provide for the location of certain
confirmed private land claims in the State of Missouri,” and for other
purposes. The general prineiples hereinbefore laid down in regard to
serip issued under the act of June 22, 1860, are applicable to the class
of certificates issued under the act of June 2, 1838, and you will be gov-
erned thereby in dealing with any of the latter presented for Iocation.
The same forms may be used with such verbal alterations in them as
may be necessary to adapt them to the case in hand. You will take
care, however, in making returns for these two classes of locations, to
keep them separate and distinct.

The act of Congress, approved December 13, 1894, entitled “An act
to provide for the location and satisfaction of outstanding military
bounty-land warrants and certificates of location under section three of
the act approved June second, eighteen hundred and fifty-eight” (28
Stat., 504), anthorizes the use of certificates of location issued under the
third section of the act of June 2, 1858, as well as military bounty-land
warrants, in payment for other classes of claims therein specified, viz:

In the payment, or part payment, for any lands entered under the
desert-land.law of March 3, 1877, and the amendments thereto; in pay-
ment, or part payment, for lands entered under the timber-culture law
of March 3, 1873, and the amendments thereto; in payment, or part
payment, for lands under the timber and stone law of June 3, 1878, and
the amendments thereto, and in payment, or part payment, for lands
sold at public auction, except such lands ds shall have been pulchased
from any Indian tribe within ten years last past.

This act does not ehauge existing law or regulations as to the location
of such warrants or serip upon lauds sihject to sale at private entry,
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or in payment for pre-emption claims or commutation of homestead
entries, but in such cases the instructions hereinbefore given will apply.

In reference to the four classes of entries specified in the act of Decem-
ber 13, 1894, you are advised that one or more warrants or certificates
of location are receivable in paymient, or part payment, for a tract of
land entered under either of the laws designated, at the rate of $1.25
_per acre upon the expressed value of the warrants or certificates of loca-
tion. If the amount of money due on such entry exceeds the face value
of the warrant or certificate of location at the rate of $1.25 per acre, the
entryman must pay for the exeess in cash, but if the face value of the
warrant or certificate of location exceeds the amount due on such entry,
the claimant must take the tract in full satisfaction of said warrant or

certificate of location.
" As 2 basis for patent you will issue the regular receipt and certificate
in each class of entry, viz: in desert-land entries, FForms 4-143 and 4-200,
and in the other classes designated, Forms 4-131 and 4-189, notmg
thereon the maununer of payment.

In initiating an enfry under the desert-land laws, payment may be
made in money to the amount of twenty-five cents an acre, as required
by previously existing law, or, if preferred, warrants or scrip may be
tendered as payment, and if the face value of such warrant or serip
exceeds the amount of money due in initiating said entry, credit may
be given for any balance to be applied to final payment when. final
proof has been made.  In this event you will make such notes on your
records as will indicate snch credit, giving the number and acreage of
the warrant or serip used, and in issuing final papers refer thereon to’
such credit, collecting any balance due in cash, warrants, or serip. A
notation should also be made on your joint certificate (Form 4-199) as
to such location and credit, .

Where such warrants or scrip ave tendered as payment by other than
the party to whom issued, you will require evidence that the entryman
is the heir or legatee of the party to whom issued, or see that said wax-
rant or certificate of location has been duly assigned in accordance with
instructions herein. '

No fees are required to be paid where Warrantq or certificates of loca-
tion are used under this act, the same being regarded as the equivalent
for money to the extent of their value at the rate of $1.25 per acre, aud
the local officers will receive from the United States Treasury their
commissions npon the surrender thereof as in the case of entries made
with actual cash.

When located, each walmnt or certificate of location must be relin-
quished by the legal owner thereof after the following form, viz:

I (or we) do hereby relinquish to the United States the within military bounty-land

warrant or certificate of location in payment (or in part payment as the case may be) of

' the (here deseribe the tract), located in the name of , at the land office at y
, 189

Witnesses C. D. . : )
E. F. (Signed) A. B, [SEAL]
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In their monthly abstracts the register and receiver will designate
the entries in which warrants of certificates of location are used in
payment, and will show the balance, if any, paid in cash, The receiver
in his monthly account current will debit the United States with the -
amount of such warrants or certificates of location, and in his quarterly
accounts will specify each entry in which such warrants or certificates
of location are used in payment, giving the number and acreage of the
warrant or certificate and date of the act under which issued, and the
amount for which they are received, and debit the United btates with
the same.

Such warrants or certificates of location received in payment for ]an_ds
sold must be forwarded to this office with your monthly account current
for the month in whieh they are received, and mnust be designated in
the receiver’s letter of transmittal by number and acreage of each war-
rant or certificate of location, date of the act under which issued, amount’
for which received, and the register’s and receiver’s number of the entry
in-each case.

It may also be added that, under said act, no warrant or certificate
of location can be used in payment for any lands which have been pur-
chased from any Indian tribe within ten years last past, neither can
they be used in payment for lands ceded to the United States by any
Indian tribe where such lands are to be disposed of for the beneﬁt of
such Indian tribe. :

Very respectfully, o BiNGER HERMANN,
’ Commissioney-.
Approved :
C. N. Briss,
Secretary.

[PUBLIC—NoO, 20.]

AN ACT defining the manner in which certain land-scrip may be assigned and
loeated, or applied by actual settlers, and providing for the issue of patents in the
name of the locator or his legal representatives. :

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That wlienever, in cases prose-
cuted under the acts of Congress of June twenty-second, eighteen hun-
dred and sixty, March second, eighteen hundred and sixty-seven, and
the first section of the act of June tenth, eighteen hundred and seventy-
two, providing for the adjustment of private land-claims in the States
of Tlorida, Louisiana, and Missouri, the.validity of the claim has been
or shall be hereafter recognized by the Supreme Court of the United
States, and the court has decreed that the plaintiff or plaintiffs is or are
entitled to enter a certain number of acres upon the public lands of the
United States, subject to private entry at one dollar and twenty-five
cents per acre, or to receive certificate of location for as much of the
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land the title to which lias been established as has been disposed of by
the United States, certificate of location shall be issued by the Com-
missioner of the General Laud Office, attested by the seal of said office,
to be located as provided for in the sixth section of the aforesaid act
of Congress of June twenty-second, eighteen hundred and sixty, or
apphed according to the provisions of the second section of this act;
and said certificate of location or scrip shall be subdivided accmdmg
to the request of the confirmee or confirmees, and, as nearly as prac-
ticable, in conformity with the legal divisions and subdivisions of the
public Iands of the United States, and shall be and are hereby declared
to be assignable by deed or instrumeunt of writing according to the form
and pursunant to regulations prescribed by the Commissioner of the
General Land Office, so-as to vest the assignee with all the rights of
the original owners of the scrip, including the right to locate the scrip
* in his own name,

Sec. 2 That such scrlp shall be received from actual settlers only in
paymeunt of pre-emption eclaims or in commutéition of homestead claims,
in the same manner and to the same extent as is now authorized by law
in the case of military bounty- land warrants.

SEcC. 3. That the register of the proper land office, upon any such
certificate being located, shall issue, in the name of the party making
the location, a certificate of entry,upon which, if it shall appear to the’
satistaction of the Commissioner of the General Land Office that such
certificate has been fairly obtained, according to the true intent and
meaning of this act, a patent shall issue, as in other cases, in the name
of the locator or his legal representative.

SEC. 4. That the provisions of this act respecting the fmsugnment and
patenting of scrip and its application to pre-emption and homestead
claims shaill apply to the indemnity-certificates of location provided for
by the act of the second of June, eighteen hundred and fifty-eight,
entitled “An act to provide for the location of certain confirmed private
land-claims in the State of Missouri, and for other purposes.”

 Approved, January 28, 1879.

[PusLic—No. 2.]

AN ACT to provide for the location and satisfaction of outstanding ﬁﬁlitary bounty-
land warrants and certificates of location under section three of the act approved
June second eighteen hundred aund fifty-eight.

Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That in addition to the benefits

~mnow given thereto by law, all U.Ilbﬂ;tlSﬁed military bounty-land warrants
under any act of Congress, and unsatisfied indemnity certificates of
location under the act of Congress approved June second, eighteen
hundred and fifty-eight, whether heretofore or hereafter issued, shall be
receivable at the rate of one dollar and twenty-five cents per acre in
payment or part payment for any lands entered under the desert land
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law of March third, eighteen hundred and eighty-seven, entitled “An
act to provide for the sale of desert lands in certain States and Terri-
tories,” and the amendments thereto, the timber culture law of March
third, eighteen hundred and seventy-three, entitled An act to encourage
the growth of timber on the Western prairies,” and the amendments
thereto; the timber and stone law of June third, eighteen hundred and
Seveuty—eight, entitled “An act for the sale of timber lands in the States
of Qalifornia, Oregon, Nebraska, and Washington Territory,” and the
amendments thereto, or for lands which may be sold at public anction,
except such lands as shall have been purchqsed from any Indian tribe
within ten years last past.
Approved, December 13, 1894. .

(ForM A.)

Acts of June 22, 186‘0, Mareh 2, 1867, and June 10, 1872,

No., —., Scrir No, ——

Scrip issued by virtue of a decree rendered on the —— day of .
by the Supreme Court of the United States, for the elalm of

or legal representatives.

I, , hereby apply to locate with the above-deseribed cer-
tificate - quarter of section No. ——, in township No. —, of
range No, ——, coutalmng acres, in the district of lands, subject
to sale at

Witness my hand this — day of

Attest:

REXGISTER AND RECEIVER’S %

, AL D. 18—,

, Register,
——— ———, Receiver.

(Form B.)
Acts of June 22, 1860, March 2, 1867, and June 10,1872

CERTIFICATE OF ENTRY, :
REGISTER AND RECEIVER’S NO., ——
U\III‘ED STATES DISTRIO’I‘ LAND OFFICE

AT ) , 18—,
We certify that certificate of location No.. , for acres,
* issued by virtue of a decree rendered on the day of , by the

Supreme Court of the United States, has this day been-located by
on the quarter of section No. ——, in township
No, —, of range No.——, containing. acres.

, Register.
~———— ————, Recetver,
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(FORM“ C.)

Abstract of locations made with serip in satisfaction of private-land claims, under act of
June 22, 1860, at the land office at 5 in the month of y 18—,

3 & Tracts located. Area.
2 s
b % : 3
5] L < .
S nE 3 @ £ By whom located.| Remarks.
3 . B
s 2B A B8 g 2 é G
o Py =1 = = g e 5]
S| €5 8 |5 E z z g
LQ S
A & 7] [ @2 | H & <

, , 18—,
, Register.
5 Receiver.

LaxDp OFFICE AT

(Form D.)

For the assignment of scmp by conﬁmnee or assignee.

For value received I, , to. whom certificate of location
No,——, issued by the General Land Ofﬁce of the United States on the

— day of , A, D. 18—, pursuant to the act of Congress approved
June 22, 1860, and supplersental legislation, and by virtue of a decree
of confirmation by the Supreme Court of the United States rendered
' , in favor of , was issued (or was assigned by
, as the case may be), do hereby sell and assign to A B, of
County, State of , and to his heirs and assigns forever, all my
right, title, and interest in and to the said certificate of location, and
authorize the said A B, his leirs and assigns, to locate the same, and
receive from the United States such evidence of title for such location
as is now or may hereafter be authorized by law.

A B. [SEAL.]
Attest:

¢ D.

E L.
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(ForM E.)
of acknowiedgmeni where the vendor is known to the officer taking the
: ' same. o
STATE OF- v Vs
Counry, . :
On this ~ day of , 18—, before me personally came A B, to

me well known, and acknowledged the feregoing assignment to be his
act and deed; and I certify that the said A B is the identical person to
whom the above-described certificate of location issned (or was assigned
by ), and who executed the foregoing assigrment thereof,

' (Officer’s signature.)

(Form F.)

Of aoknowledgment where the vendor is not known to the oﬁicer and his
identity has to be proven.

STATE OF

?

CounTy, } 5

On this —— day of , 18—, before me personally came A B and
B F, of the county of , in the State of , and the-said E T,
being well known to me as a credible and disinterested person,was duly
- sworn by me, and on his oath declared and said that he well knows the -
said A B, and that he is the same person to whom the above-described
certifiecate of location issued (or was assigned- by —), and:
who executed the foregoing assignment; and his testimony bemg satis-
factory evidence to me of that fact, the said A B thereupon acknowl-
edged the said assignment to be his act and deed. ‘
' ' (Officer’s signature.)

(ForM G.)
For the assignment of a certificate by an administrator.

TFor value received I, A B, administrator of the estate of
, deceased, who dled mte%tate, to whom certificate of location
No. ——, issued by the General Land Office of the United States on .
the —— day of , A. D. 18—, pursuant to the act of Congress
approved June 22, 1860, and supplemental legislation, and by virtue
.- of a decree of confirmation by the Supreme Court of the United States
rendered in favor of , was issned (or-assigned, as the case
may be), do hereby sell and ass1gn for the use of unto
, of County, State of , and to his heirs-and
21673—voL 27——-12 ’
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assigns forever, the said certificate, and authorize the said y
his heirs and assigns, to locate the same and receive from the United
States such evidence of title for such location as is now or may here-
after be authorized by law.

A B. [SEAL.]
Administrator.
Attest:
E F.
G H.

Note.—A certified copy of the letters of administration must accompany this
assignment or be filed in this office as a separate document, or a certificate filed from
the clerk of the proper court that said letters had been duly issued and were in force
at the date of the assignment.

If the date of death is not stated in the letters of admlmstra.tlon, or other evidence
as above mentioned, the same must appear in the clerk’s certificate appended thereto.

(ForM H.)

For the acknowledgment.

STATE OF
CouNTY, }ss
‘On this — day of , 18—, before me personally came
— , t0 me well known, and acknowledged the foregoing assignment
to be act and deed, and in my presence subscribed name
thereto; and I certify that the said is administrator of
the estate of , deceased, to whom the above-described cer-
* tifieate No.—— was issued (or was assigned by ), and
who executed the foregoing assignment thereof.

WlﬁnGSs my hand and official seal the day and year above written. .

(Officer’s signature.)

(ForM L)

For assignment of certificate by executor.

For value received I, A B, executor of C D, who died testate, and to
whom—(same as form G).

" NoTE.—A. certified copy of the will, and also of the letters testamentary or other
proper evidence, under the seal of said court,showing that said executor was duly
appointed and authorized to act as such at the date of said assignment, must acecom-
pany this assignment, or be filed in the General Land Office as a separate document.

If the date of death is not stated in the letters testamentary or othér evidence, as
above mentioned, it must appear in the certificate of the clerk appended thereto, as
taken from the records of said court. The certificate of the acknowledgment may
be the same as in form H, except that the word ““executor” must be used instead nf
“administrator.”
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(FeRM K.))

For the asszgnment and acknowledgment of scrip by hews at Iaw of
deceased confirmee or assignee.

“For value received we, A B and C D, the only heirs at law of G H,
to whom—(same as form D).

(Form L.)

For the acknowledgment.

STATE OF ——, ]
— — Counry, } 88
On this —— day of , 18—, before me personally came A B and
C D, to me well known, and acknowledged the foregoing assignment to
be their act and deed; and I certify that the said A B and CD are the
identical persons named in the attached certificate as the only heirs
at law of said deceased and who executed the foregoing assignment
thereof.
Witness my hand and official seal the day and year above written.
‘ T (Officer’s signature.)

Nore.—For the evidence of the death and heirship above mentioned it will be
neecessary to procure and attach, or file in the General Land Office, as a separate
document; a certificate, under seal, from a court having probate jurisdiction, show-
ing that it has been proven to the satisfaction of said court, in open court, that said
confirmee (or assignee) G H is dead, the date of his death, whether he died testate
or intestate, whether or'not he left a widow, and who are his heirs and only heirs at
law, with their respective ages. ' If any of such heirs are feme coverts their husbands

must join in the assignment.
This rule will apply to all assignments made by married women.

(Form M.)
For the assignment of a certificate by . guardian.

For value received I, A B, guardian of the person and estate of C D,
a minor, confirmee (or a minor heir at law of - , a8 the case
-may be), to whom certificate of location No. ——, issued by the General
Land Office of the United States on the day of ———, A. D.18—,.
pursuant to the act of Congress approved June 22, 1860, and supple-
mental legislation, and by virtue of a decree of confirmation by the
Supreme- Court of the United States in favor of —— , Was
issued, do hereby sell and assign, for the benefit of said minor unto
E F of the county of , and State of ———, and to his heirs and
assigns, the said certificate, and authorize the said E F, his heirs and .
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assigns, to locate the same, and receive from the United States such
“evidence of title for such location as may be anthorized by law.

—_— + [SEALL,]
Guardmn.
Attest: \
G H.
IJ.
(ForM N.)
Form of acknowledgment j'oé' guardian,
STATE OF '

COU,NTY, % 8

On this — day of 18—, before me personally came

, to me well known, and acknowledged the foregoing assignment -

to be his act and deed, and in my presence subseribéd hisname thereto;

and I certify that the said is guardian of the person and

estate of said minor, and who executed the foregoing assignment thereof.
‘Witness my hand and seal the day and year above written.

© (Officer’s signature. )

NoTE.—A certified copy of the.letters of guardianslip, or other legal evidence,
under the seal of the proper probate court, showing that the guardian was duly
appointed-and authorized to act as such at the date of said assignment, must accom-
pany the certificate thus assigned; or where this evidence applies to a number of .
certificates it may be filed in the General Land Office separately, in which case such
evidence will be used to perfeect the assignment of the various certificates as they
are-from time to time located and returned to this office. '

(Form O.) |

Power of attorney to sell or locate serip.

- Know all men by these presents that I,

of , State of ,'do hereby constitute and appomt
, of the county of , State of = , my true and lawful
attorney, for me and in my name to assign, sell, and convey (or locate)
certificate of location No. , issued to by the General
Land Office of the United States on —— day of , A, D, 18—,
pursuant to the provisions of the aet of Congress approved June 22,
1860, and supplemental legislation, and by virtue of a decree of con-
firmation rendered by the Supreme Court of the United States
18—, in favor of the said

‘Witness my hand and seal this — day of , A. D. 18—,

—_— v [SEAL.]

of the county

?

Signed in the presence of— '
C D.
B R
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The form-of acknowledgment for a power of attorney must not be the same as for
a sale of this scrip.

Note.—It must appear by satisfactory evidence that title to the certlﬁcate named
was vested in the party executing the power of attorney on the day when such
power was executed. . Conditions should be inserted in the above power, 1st, revok-
ing all powers of attorney previously given for the sale of the certificate named;
2d, renouncing all right to appomt any other person attorney for the sale of sald
certificate. .

This renuneciation must be for a va,luzuble con51de1at10n, which, in a1l cases, should
be expressed in the power.

(ForM P.)

IOf the certificate of the clerk of the court, judge, or other person who is
authorized to certify, under seal, to the official character of the officer
who takes acknowledgments of assignments.

STATE OF '

- - CouNty, } i 4

I, A B, clerk of the court ,in the county and' State aforesaid,
hereby certify that John Jones, whose genuine signature is affixed to
the above acknowledgment, was, at the time of signing the same, a jus-
tice of the peace (notary publie, or other officer), duly authorized by
law to take such acknowledgment, and that full faith and credit are
due to all his official acts as-such.

Given under my hand and the seal of: szud court this ——day of .
, 18—, :

N ' A B, Glerk [SEAL.)

NoTe.—Where any acknowledgment is taken before a clerkk of a court, judge,
notary publie, or other officer duly authorized by law, with their respective official
. seals affixed, the above certificate will not be required; nor is such certificate
required when the acknowledgment is taken before a register or receiver of & United
States land office.

' [ForM Q.]
Certificate approving certificate of location and assignment thereof.

ACTS OF JUNE 22, 1860, MARCH 2, 1867, JUNE 10, 1872, AND JANUARY 28, 1879.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICH,
Washington City, D. C., , 18—,

The certificate of location No. ——, for acres, hereto attached,
- is found free from objection on the records of this oﬂlce, and, as the
ass1gnments of sand certificate from ‘to and
from — to’ — are found in form, ihe ‘Ssame aré
hereby approved accordingly. ’

X ?

: Commissioner.
To
Fees:

, paid.
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RAILROAD GRANT—LANDS EXCEPTED.
WicHT v. CENTRAL PaciFic R. R. Co.

Under the excepting clause in the grant to the Central Pacific providing that the
odd numbered sections granted are those ‘“to which a pre-emption or homestead
claim may not have attached at the time the line of said road is definitely
fixed,” the cultivation and improvement of a tract at such time.does not .con-
stitute a pre-emption claim that has ¢ attached” within the meaning of said
grant,

- Secretary Bliss to the Commissioner of the General Land Office, July 14,
(W.V.D.) 1898. ' (F.W.C)

. The Central Pacific Railroad Company has appealed from your office
decision of June 1, 1895, holding that the N'W, 4, See. 33, T, 10 N,, R, 2
‘W., Salt Lake bxty land distriet; Utah, was excepted from its gxant

The operation of the pubhc laJnd laws was extended to the Territory
of Utah July 16, 1868, but a land office- was not opened there until
Mareh 9, 1869.

The ].d,lld in controversy is within the hmlts of the grant to the Cen-
tral Pacific Railroad Company, the right to which attached October 20,
1868, when the line of road opposite thereto was ﬁxed by filing the
requued map of definite location.

The tract was listed by the company on account of its grant Novem-
ber 4, 1884, but a patent has not been issued therefor.

January 20, 1894, Wight filed an affidavit in the local office, alleging
that at the date of the definite location of the road he had such a
claim to this tract as served toexcept it from the operation of the grant.
Upon this affidavit a hearing was had in the 100&1 office, the ewdence
produced being to the following effect:

In the years 1867, 1868 and 1869, Wight was a citizen of the United
States and otherwise possessed the qualifications of a pre-emptor.
"During these years he was the head of a family, with whom he resided
in Brigham City, Utah, five miles from the land in controversy. He

-states that in 1867 he “made a claim” to the land, but fails to state
the character of the claim and does not mention a single act done by
him in that year in the way of initiating, asserting or establishing the
elaim, I¥n 1868 he planted and cultivated about ten acres of the tract
and harvested the crop grown thereon. In the spring of that year he
also began. the erection of a house thereon, but the honse was never
completed, was never oceupied; and was subsequently permitted to go
to waste. The land was not fenced or enclosed. While lie was plant-
ing, cultivating and harvesting in 1868 Wight camped upon the land
in a wagon but his family remained at the residence in Brigham City,

. where Wight also lived at all other times. April 12, 1869, he filed in
thelocal office a pre-emption declaratory statement forthisland, alleging
settlement thereon March 31, 1869, but during that year he abandoned
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this filing and all claim to the land upon learning that the railroad
company claimed the tract under its grant. No effort to perfect the
filing had been made up to the time of instituting this contest.

The local officers. held that the evidence did not establish such a
claim wpon the part of Wight at the date of the definite location October
20, 1868, as would except the land from the grant, and recommended
that the contest be dismissed. Upon appeal, your office reversed that
decision and held that Wight had at the date of definite location initi-
ated and established a claim to the land sufficient to except it from the
grant,

The rights of the parties and the status of the land must be detér-
mined by the aet of July 1, 1862 (12 Stat., 489), and the ameudatory
act of July 2, 1864 (13 Stat., 356), making the grant to the Central
Pacific. Section 3 of the original act and section 4 of the amendatory
act are the ones which specify the extent of the grant and state the
exceptions thereto. In Kansas Pacific Ry. Co. ». Dunmeyer (113 T. S,
629, 634, 740,) in construing these sections and in Qetérmining when the
line of road ¢is definitely fixed,” and the effect thereof, the court said:

The necessity of having certainty in the act fixing this time is.obvious: Up to
that time the right of the company to no definite section, or part of seetion, is fixed.
Until then many rights to the land along which the road finally runs may attach,
which will be paramount to that of the company building the road. After this no
such rights can attach, because the right of the company becomes by that act vested.
It is-important, therefore, that this act fixing these rights shall he one which is open
to inspection. At the same time it is an act to be déne' by the company. The
company makes its own preliminary and final surveys by its own officers. If selects
for itself the precise line on which the road is to be built, and it is by law bound to
report its action by filing its map with the Commissioner, or rather, in his office. The
line is then fixed. The company cannot alter it so as to affect the rights of any
other party. Of course, as soon as possible, the Commissioner ought to send copies
of this map to the registers and receivers through whose territory the line rumns.
But he may delay this, or neglect it for a long time, and parties may assert claims
to some of these lands, ortginating after the company has done its duty—all it can.
do—Dy placing in an appropriate place, and among the public records, where the
statute says it must plaece if, this map of definite location, by which the time of
the vestiture of their rights is to be determined. We concede, then, that the filing
of the map in the office of the (ommissioner is the act by which ¢“the line of road
is definitely fixed” under the statute. Van Wyck v, Knevals, 106 U. 8. 360,

- The land. granted by Congress was from its very character and surroundings uncer-
tain in many respects; until the thing was done which shonld remove that uncertainty,
_and give precision to the grant. Wherever the road might go, the grant was limited
originally to five sections, and, by the amendment of 1864, to ten sections oi each
side of it within the limit of twenty miles. These were to be odd-numbered sec-
tions, so that the even-numbered sections did not pass by the grant. And these odd-
numbered sections were to be those ‘‘1iot sold, reserved, or otherwise disposed of by
the United States, and to which a pre-emption or homestead right had not attached
at the time the line of said road is definitely fixed.” When the line was fixed, which
we have already said was by the act of filing .this map of definite location in the
General Land Office, then the criterion was established by which the lands to which
the road had aright were to be determined. Topographically this determined which
were the ten odd sections on each side of that line where the surveys had then heen
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made. ‘Where they had not beén made, this determination was only postponed until
the survey should have been made. This filing of the ‘map of definite location fur-
nished also the means of determining what lands had previously to that momené
been sold, reserved or otherwise disposed of by the United States, and to which a
pre-emption or homéstead claim had attached; for, by examining the plats of this
land in the office of the register and receiver, or-in:the General Land Office, it could
readily have been seen if any of the odd séctions within ten miles of the line had
been -sold, or disposed of, or reserved, or a homestead or pre-emption claim had
attached to any of them. In regard to all such sections they were not granted.
The express and unequivocal language of the statute is that the odd sections not in
this condition are granted. The grant is limited, by its elear meaning, to the other
-0dd sections, and not to these.

In determining when a pre-emption or homestead claim has “at-
tached ” and the effect thereof within the meaning of the exceptions to
the grant, the court also said (p. 644):

In the case before us a claim was made and filed in the land office, and there recog-
nized, before the line of the company’s road was located. That elaim was an exist-
ing one of public record in favor of Miller when the map of plaintiff in error was
filed. ' In the langnage of the act of Congress this homestead claim had attached to
the land, and it therefore did not pass by the grant.

Of all the words in the English language, this word attached was probably the
Dest that could hive been used. It did not mean mere settlement, residence, or cul-
tivation of the land, but it meant a proceeding in the proper land office, by which
the inchoate right to the land was initiated. It meant that by such a proceeding a
right of homestead had fastened to that land, which could ripen into a perfect title
by future residence and cultivation. - With the performance of these conditions the
company had nothing to do. The right of the homestead having attached to the
land it was excepted out of the grant as much as if in a deed, it had been excluded
from the conveyance by metes and bounds.

- This deecision was cited with approval in Hctstmgs and Dakota Rail-
road Co. v. Whitney (132 U. 8., 357), and Whitney ». Taylor (158 U, S.,
85), The case last cited involved land claimed to be excepted from the
‘grant to the Central Pacific by reason of a pre-emption claim existing
at the date of definite location and in passing upon the case the court
said (p. 94):

But'it is also true that settlement alone without a declaratory statement creates
no pre-emiption right. “ Such anotice of claim or declaratory statement is indispen-
sably necessary to give the claimant any standing as a pre-emptor, the rule being
that his settlement alone is not sufficient for that purpose.” Lansdale ». Daniels,
100 U. 8.113,116. - And the acceptance of such declaratory statement and noting the
same on the books of the local land office is the official recognition of the pre-emption
elaim. While the cases of Kansas Pacific Railway Co.v. Dunmeyer and Hastings &
Dakota Railway Co. v. Whitney, supra, involved simply homestead claims, yet, in the
opinion in each, pre-emption and homestead claims were mentioned and considered
as.standing in this respect upon the same footing. Further, it may be noticed that
* the granting clause of the Pacific Railroad aets, differing from similar clauses in:
other railroad grants, excepts lands to which pre-emption or homestead ‘claims”
have attached, instead of simply cases of pre-emption or homestead ‘‘ rights.”

Northern Pacific Railroad Co. ». Colburn (164 U. 8., 383), is the latest

case in' point. The Secretary of the Interior had held (L. and R. 210, p.
345), that the land there in controversy was in the oeccupation and cul-
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tivation of one Kelly at the timé of the definite location of the road
and that such occupation and cultivation constituted a sufficient claim
to except the land from the company’s grant. This decision of the Sec-
retary was held to be conclusive by the supreme court of Montana
(13 Montana, 476), but upon appeal to the supreme court of the Umted -
States it was said:

But frequent decisions of this court have been to the effect that no pre-emption
or homestead claim attaches to a tract until an entry in the local land office . . .

Now in this case the allegations are that Kelly never made any entry in the local
land office, and the decision of the Secretary of the Interior is based simply on the
fact of oceupation and eultivation. And while the decision of that fact may be con- -
clusive between the parties, his ruling that such occupation and cultivation created
2. claim exempting the land from the operation of the land grant, is a decision on a
matter of law which -does not conclude the partles, and which is open to review in
the courts .
- For the reasons above mdlcated because the decision of the land depa.rbment was
only on matters of fact and did not conclude the law of the case, and because such
facts so found were not of themselves sufficient to disturb the bitle of the railroad
company, the judgment is reversed.

In the case at bar Wight's s claim at the date of the definite location
of the road was based simply upon his cultivation and improvement of
- & small portion of the land. Under the decisions of the supreme court
cited herein this did not constitute a pre-emption claim which had
attached and was not sufficient to except the land from the grant. The
decision of your office is accordmgly reversed and Wight’s pre-emption
filing will be canceled. ;

It is true that some of the departmental decisions have given recog-
nition to claims resting only on settlement, possession, cultivation or
improvements existing at the time of definite location, but as applied
to grants which are in terms and in legal effect the same as the one
now under consideration they are in conflict with the decisions of the
supreme court and ean not be followed. . In this connection it is to be
noted that in Northern Pacific Railroad Co. v. Colburn, supra, the
court called attention to a difference between the terms of the grant to
the Northern Pacific and those of the grant to other Pacific railroads
under the acts of July 1, 1862, and July 2, 1864, supra, and reserved
the same “for consuieratlon in the future progress of the case.,”

APPLICATION TO ENTER—SETTLEMENT RIGHT.

McDADE ». HIVELY.

An application to enter land made after a final judgment canceling a prior entry
thereof is entitled-to the same consideration, and has the same force and effect
as against all persons other than the successful contestant, as if no preference
right had been awarded.
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The right of a settler on land at the time of the cancellation of a prior entry thereof,
-if asserted within the stabutory period, will not be defeated by an adverse
intervening application to enter.

Secretary Bliss to the Commissioner of the General Land Office, July 14,
(W.V.D.) -1898. ' (G.B.G.)

Mary McDade has appealed from your office decision of December
14, 1896, dismissing her contest against the homestead entry of Cathe-
rine Hively for lots 3 and 4 and the E. } of the SW.Zof Sec.7, T.12 N,,
R. 6 W,, Oklahoma, Oklahoma Territory. ’

- This land was at one time covered by the homestead entry of one
Thomas McDade, which entry was contested by Thomas Kollar, as a
result of which contest the said Thomas McDade’s entry was, by depart-
mental decision of September 18, 1895 (21 L. D., 153}, directed canceled.

~On review, said departmental decision was, on J apuary 13,1896, adhered
to, and, on January 30, 1896, your office closed the case,

On January 28, after the decision of the Department on review of
the case, but before promulgation by your office, the defendant herein,
Catherine Hively, filed her homestead application for the land, which
application was suspended by the local officers.

Kollar waived the preference right awarded him by v1rtue of his suc-

" cessful contest against Thomas McDade’s entry, and on March 25, 1896,
the said Mary MeDade filed her homestead application for the land,
and on May 21, 1896, she filed an amended affidavit, alleging that she

“was a settler on the land January 30, 1896, and had resided thereon
ever since. :

" On June 6, 1896, the local officers placed Hively’s application of rec-
ord, and rejécted the application of McDade. From this action MeDade
appealed. Your office, on December 14, 1896, approved the action of
the local officers, and, on reiziew, March 15, 1897 refused to reopen the
case,

The contention of the appellaut is, that her settlement on the land
gave her the superior right, and that Hively’s application to enter-was
made when the land was not subject to entry.

The controlling question raised by this appeal has been recently con-
sidered by the Department in the case of John ‘W. Korba, 24 L. D., 408,
wherein it was held (syllabus):

An application of a third party to enfer land embraced within a judgment of can-
cellation, rendered by the Department, should be received and held to await action
on the part of the suceessful contestant; and if the preferred right of the said con--

_testant is subsequently waived, the application to enter, so held in abeyance, is
entitled to precedence as against other claims arising subsequently thereto,

This ruling is based on the principle announced in the case of
McDonald et ¢l. v. Hartman et al. (19 L. D., 547), that
a judgment of cancellation takes effect as of the date rendered, and the land released

thereby from appropriation becomes subject to entry as of such date, without 1eg1rd
to the.time when such judgment is noted of record in the local office.
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These principles are not in conflict with the rule laid down in Allen
v. Price (15 L. D., 424), wherein it was said that if an application to
~enter is presented by a stranger to the record during the statutory
period provided for the exercise of a successful contestant’s preference
right of entry, “it should be held in abeyance to await the action of
the contéstant.”
~ “From the moment of time that a Judgment of cancellation has been
rendered by the Department, the land involved is subject to entry by
any qualified person, but an entry thereof by a stranger to the record
or a third party may be defeated by the exercise of a successful con-
testant’s preference right. In the interest of good administration,
therefore, the rule in Allen v. Price, supra, was adopted, but this rule
does not militate against any substantial right- acquired by strangers
to the record and third parties by virtue of initial steps taken by them
to acquire title to the land after Such final judgment of cancellation
has béen rendered.

An application to enter land made after a final Judgment by the
Depaltment canceling a prior entry thereof is entitled to the same con-
sideration,and has the same force as against all persons other than the
successful contestant, as if no preference right had been awarded. In
such a case the right of the applicant to enter the land attaches as of
the date of the application.

This being so, it results in the case at bar that batheune Hively’s

rights attacbed January 28,1896, In this view her claim must prevail,
~ unless defeated by the prior settlement claim of Mary McDade.
In the appeal it is stated by attorneys for McDade that her settle-
. ment on the land in controversy ‘“was made January 13, 1896,” and
that “she makess prima facie showing of settlement on or before Janu-
ary 28, 1896.”

In McDade s amended affidavit, filed May 21, 1896, it 1 is stated that
she “was an aectual resident thereon on January 30, 1896, with valu-
able improvements on said tract, and am (was) the ﬁrst settler thereon.”

This allegation lacks preeision. . It was probably so framed because
of an erroneouns view of the law as to the status of land embraced in
contest proceedings after final judgment, it being bhelieved that no
rights were secured by a settlement on the land in controversy prior to
January 30, 1896, the date your office closed the case of Kollar v.
Thomas MeDade

Under all the circumstances, it is beheved that the allegatlon is qufﬁ
cient to put the government upon inquiry.

If Mary McDade was a settler upon the land in eon’rroversy in good
faith, claiming it as her home, prior to and at the time Hively filed her
application to enter, McDade has the better right thereto. Her appli-
cation to enter of March 25, 1896, protected her settlement right, if
she had one. It is not material that her allegation of settlement and
residence, made in her amended affidavit of May 21, 1896, was more
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than three months after the canceliation of Thomas McDade’s entry.
The amended affidavit related back to her application of Mareck 25,.1396,

The decision appealed from is modified to conform to these views, and
the case remanded, with directions to order a hearing between the
parties, on ¢ondition that Mary McDade, within thirty days from notice
of this decision, files in your office 2 sworn statement that she was a
settler on the land prior to and on January 28, 1896,

CEDED CHIPPEWA PINE LANDS, MINNESOTA.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

’ , Washington, D. C., June 14, 1898,
REGISTERS AND ‘RECEIVERS,

Crookston and Duluth, Minn.

GENTLEMEN: Under the provisions of the act of January 14, 1889
(25 Stat., 642), the Chippewa Indians have ceded and relinquished por-
tions of the Red Lake Reservation, in the State of Minnesota. ‘

The examination of some of the ceded lands of the former Red Lake
Reservation has been made, as provided in the fourth section of the act
referred to, and it is proposed to offer the lands which have been found
to be “pine land” within the meaning of the statute,

- -Annexed hereto is a copy of the fifth section of said act of January

14, 1889, as amended by the act of February 26, 1896 (29 Stat., 17},
which makes provision for the disposal of said ¢ pine lands.” ,

There is also annexed a descriptive list of the said lands, giving the
quantity of pine timber reported by the examiners as having been found
on each legal subdivision, and the appraised value of each tract.

The law directs that these lands shall be oftered for sale at public

auction to the highest bidder for cash, at not less than the appraised
value, and provides that the lands remaining unsold after such public
offering shall thereafter be subject to private sale for cash at the
appraised value of the same upon apphcatlou at the proper local land
- office,
The offering of the lands within the Duluth district will commence
- at the district lJand office at Duluth at 9 a. m. on August 2, 1898, and
the offering of the lands within the Crookston land distriet will com-
mence at the district land office at Crookston at 9 a. m. on August 16,
1898, and will continue from day to day untileach tract described in the
annexed list shall have been offered for sale. »

You will make such arrangements in advance as may be necessary
and proper for the sale, but you will employ no additional force nor
purchase any supplies without first obtaining authority from this office.
At the time fixed for the offering you will offer the lands by the smallest
legal subdivision, in the order in which they appear in the annexed
list, diligently proceeding until all of the lands shall have been offered
and either sold or left unsold for want of a sufficient bid.
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You will previously provide a suitable list of the lands in your
respective districts by the smallest legal subdivisions as they are to be
offered, with & heading which shall designate it as a‘list of the offer-
.ings of the ceded Chippewa pine lands under the acts of January 14,
1889, and February 26, 1896, and you will enter thereon the offering of
every tract as it is made, giving the date of the offering and indicating
the result, with the number of eniry, name of purchaser, and amount
of bid, if sold, and if not sold giving the reason therefor. Any tract
bid off and the purchase money therefor not paid will be again offered
on the next succeeding day. Should any party fail to pay the amount
of his bid for a tract of land after the same is awarded to him, you will
not thereafter recognize a bid by such party.

For the payments made the receiver will issue receipts of Form 4-131,

- properly modified, to be numbered consecutively in the order of thelr
_issue, Chippewa series. The register will issue cash certificates of
Torm 4-189, properly modified by the insertion of the date of the act
under which the sale is made.

At the close of the offering you will make to thls office a ]omb report; :
of your proceedings and forward therewith a clear transcript of the list
of offerings, kept as hereinbefore directed, retaining the original on
your files.  You will properly enter the sales made on your records.

Any of the lands remaining unsold will, after the offering, be held
‘8ubject to private sale for cash at not less than the appraised value
thereof. No application for the purchase of any tract at private sale
will be entertained until the termination of the offerings at your respec-

- tiveoffices. Parties desiring to purchase at private sale will be required
to make application of Form 4-001, properly modified, and the applica-
tions will be numbered consecutively in the order of their presentation
at your respective ofﬁces, current number at each office, and be retained
on your files. '

_The receipts and certificates issned for lands sold at publie and pri-
vate sale will be given the current numbers, The certificates and
- receipts issued for the sales at the public offering will be distinguishied
by noting thereon the words public sale Chippewa pine lands; those
“issued for the private entries of the pine lands by noting thereon the

words private sale Chippewa pine londs. ,

The receipts issued for moneys received for said lands w111 be issued
. in duplicate and the duplicate receipt given to the purchaser.

Where -one party purchases, at either public or private sale, more
than one legal subdivision, you will not embrace in one certificate and -
receipt a greater number of subdivisions than can be easily written in
the blank spaces left in the blank forms for -that purpose without.
interlining. Where tracts in more than one section are embraced in
one entry, the descriptions should appear in the numerical order of
the sections, but entries should not cover more than 640 acres each,
and should, when practicable, be confined to one township and range.

You will report the sales of these lands on separate abstracté, to be
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forwarded with your regular monthly returns, together with any receipts
- and certificates issued for these lands during the month. The abstracts
forwarded for the month, including the time of the public sale, will
have the sales then made indicated thereon by the words, public sale,
written opposite the entry of each on the abstracts. You will also
report an account for the moneys received from the sales of these lands
in separate monthly and quarterly returns.

Very respectfully,
BiNGER HERMANN,
Commissioner.
Approved: _
O. N, BLiss,
Secretary.

.

AN ACT to amend an act entitled *“An act for the relief and eivilization of the Chippewa Indlans
in the State of Minnesota.”

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That the fifth section of the Act of Congress passed January
fourteenth, eighteen hundred and eighty-nine, providing for the relief and civiliza-

tion of the Chippewa Indians in the State of Minnesota, be, and the same is,.

amended so far as the same relates to the White Earth and Red Lake reservations,
and as to the other reservations mentioned in said Aet whenever all the allotments
of land in severalty shall have been made to the Indians of each reservation, respec-
tively, therein provided, so as to read as follows:
“8rc. 5. That whenever, and as often as the survey, examination, and appraisal
of one hundred thousand .acres of said pine lands, or of a less quantity, in the dis-
- cretion of the Secretary of the Interior, have been made, the portion so surveyed,
examined, and appraised shall be proclaimed as in market and offered for sale in the
following manner: The Commissioner of the General Land Office, under the direc-
tion of the Secretary of the Interior, shall cause notices to be inserted once in each
week, for four consecutive weeks, in one newspaper of general eirculation published
" in Minneapolis, Saint Paul, Duluth, Stillwater, Taylors Falls, Fosston, Saint Cloud,
Brainerd, Crookston, and Thief River Falls, Minnesota; Chicago, Illinois; Mil-
waukee, Wisconsin; Detroit, Michigan; Philadelphia, Pennsylvania; and Boston,
Massachusetts, of the sale of said land at public auction to the highest bidder for
cash, at the local land office of the district within which said lands are located, said
notice to state the time and place and terms of such sale. At such sale said lands
shall be offered in forty-acre parcels, except in case of fractions containing either
“more or less than forty acres, which shall be sold entire. In no event shall any
parcel be sold for a less sum than its appraised valae. The residue of such lands
remaining unsold after such public offering shall thereafter be subject to private sale
for cash at the appraised value of the same, upon application at the local land office:
Provided, Thab sections numbered sixteen and thirty-six in each township so sur-
veyed shall not be sold until the claim of the State of Minnesota to the ownership
of said sections as part of the school lands of said State, shall have been determlned ”
Approved, February 26, 1896, (29 Stat., 17.) ’
[Schedule of appraisement omitted.]
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MINING CLAIM—ADVERSE PROCEEDINGS—ENTRY.
MUTUAL MINING AND MirLiNg Co. ». CURRENCY Co.

A charge that the discovery on which a mineral application rests is upon ground
covered by a prior valid subsisting location raises an issue that must be settled
in the courts, under the proper statutory adverse proceeding, and on failure to
so_present such charge it can not be entertamed by way of protest agamst the
jssuance of patent.

A mineral entry irregularly allowed during the pendency of adverse proceedings
will not be ecanceled for such irregularity, where, subsequently. thereto, the
adverse is dismissed, leaving the applicant in the same status as though no

" adverse claim had been filed.

Secretary Bliss to the Commissioner of the General Land Office, July 15,
(W.V.D) 1898. , (B. B, Jr.)

This is an appeal by the Mutual Mining and Mllhng Company from
the decisions of your office dated October 22, 1896, and January 12,
1897, dismissing its protests against the issue of patent to The Currency
NImmg Company for the Engineer lode claim, mineral entry No 927,
Pueblo, Colorado, land distriet. -

On December 7, 1892, the latter company filed applications for patent
for the said. Engmeer claim, and for the Amy lode claim, the claims
being contiguous and both embraced in lot No. 7555, the survey of
which was approved _September 3, 1892 These applications were
treated by the local office as an application for a single claim. They
were given the same number, and but one fee was charged for their -
- filiig. Notice as of a single application covering both claims was
posted on each claim and in the local office, and published in a news-
paper. During the period of publication, claimants of the-Dan Mec-
" Donald lode location filed -an adverse claim against the application for
patent to the Engineer claim, and duly commenced suit in support

thereof in the district court in and for El Paso county, Colorado. No

adverse claim appearing against the application for the Amy eclaim,

_the Currency Company made entry therefor on May 2,1895, and patent
for the same issued on November 30, 1895. On November 27, 1895,
judgment in the said suit was entered in favor of the Dan McDonald
¢laimants, whereby the ground in conflict, which included the discovery
shaft of the Engineer location, was awarded to the Dan McDonald
claimants as prior locators. From this judgment the Currency Com-
pany duly appealed to the Colorado court of appeals.

On February 20, 1893, the appellant here, The Mutual Mining and
Milling Company, filed a protest against the issuance of patent to the
Currency Company. This protest. was dismissed by the local office on
June 16, 1896, on the ground that the allegations thereof were not
deemed sufficient to warrant a hearing, and, on June 18th, following,
without waiting for the exercise by the protestant of its right of appeal,
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- or until final disposition had been made of said suit, the Currency Com.
pany was allowed to make entry for ‘so much of the Engineer location
as remained after excluding the ground in conflict with the Dan McDon-
“ald loeation, survey No. 80563, and with the said patented Amy claim.

Although notified of the dismissal of the said protest, the protestant
company filed no appeal therefrom. Additional protests by the said
Mutual Company were filed, however, on July 15, July 28th, and
December 1, 1896, respectwely.

Taken together, and briefly stated, these protests allege, inter alm

1. That the protestant company is the owner of the Mollie Gibson
lode claim, under a location thereof made prior to the location of the
Engineer claim, and that these claims conflict to the extent of more
‘than four acres. :

2. That the notice of application for patent was insufficient in sub- ~
stance under the rule in Gowdy et al. v. Kismet Gold Mining Co. (22
L. D., 624), and was not posted in a conspicuous place on the Engineer
claim. o S '

3. That improvements and labor on the Engineer claim as entered, to
the value of $500, were not made . or done, nor the certificate of the-
- surveyor-general showing expenditure thereon to that amount filed,
prior to the expiration of the sixty days’ publication of notice.

- 4. That the Dan McDonald claimants had obtained judgment in the
lower court against the Currency Company in their suit against said -
company in support of an adverse claim, whereby the ground involved,
including the Engineer discovery shaft, was awarded to the Dan
McDonald claimants, and that said suit was still pending on appeal by
the Currency Company.

5. That if any discovery within the limits of the Engmeer claim has
been made in ground not in conflict with the Dan MecDonald claim,
suech discovery was upon the Mollie Gibson elaim, a prior location, and
hence of no avail to the Currency Company.} '

The said decisions of your office, the latter on review, dismissed
appellant’s protests on the ground that they wereinsufficient, in view of
the facts shown, to warrant a hearing, and thereby, in effect, held that
there had been a sufficient compliance with law in the particular mat-
ters which formed the basis of the protestant’s charges against the
Currency Company: wherefore the appeal by the. said Mutnal Mining
and Milling Company, which brings the case before the Department.

The facts as to the substance of the notice of the Engineer applica-
tion, posting notice on the claim, and the improvements and labor
thereon by elaimant and its grantors, and the certificate of the surveyor-
general, are fully and with substantial aceuracy set out in your said
office decisions and need not be re-stated here. The questions raised
by the protest upon these points may be passed without discussion.
No reversible error is found in the decisions of your office upon these
questions. The allegamons of protestant numbered 4 and 5 as helem-
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before stated, raised the questions whether the Engineer location was
made in compliance with law, and whether, if originally defective, the
defect has since been cured, and the location validated, and, inciden-
tally, whether entry of the Engineer elaim was properly allowed while
the adverse suit mstltuted by the Dan MeDonald eclaimants was
pending.”

It appears from the evidence that the Enolneel clalm was located

©April 25, 1892, and that the Dan McDonald and Mollie Gibson claims

were located on July 17th and October 21, 1891, respectively; that the
Dan MeDonald conflicts with the Engineer on the southeast side of the
latter to the extent of nearly four-tenths of an acre, including the dis-
covery shaft of the Engineer; that the Mollie Gibson conflicts with the
Engineer as to nearly all the remamdel of the ground embraced in the
Engineer location; and that no adverse claim to any part of the Engi-
neer location was ﬁled by the claimants of the Mollie Gibson.

It further appears now, from the duly certified transcript, filed July
8,1898, of proceedings in the suit hereinbefore mentioned, that on Octo--
ber 11, 1897, the said court of appeals, for A s
manifest error in the proceedings aﬁdjudgment aforesaid, of said district court, . ...
reversed, annulled, and altogether held for naught,
the said judgment, and remanded the cause for further proceedings
(For the decision of thee conrt see Ourl'ency Mining Co. ». Bentley et al.,

50 Pac. Rep., 920); that theredfter, on December 3, following, the said
cause was taken to the supreme court of the State by writ of error; that
the writ was subsequently dismissed by stipulation, and on Juue 28,
1898, the mandate of the court of appeals was renewed; and that, on
July 2, 1898, in the said district court, the cause was finally dismissed
on motlon of the Cm rency OOmpany “and upon stipulation of the
parties.”

This leaves the Currency Company, as to the mghts it claims under
the Engineer location and: application, precisely as if no adverse claim
had been filed. In this situation, applying the language of section
2325 Revised Statutes, .

" it shall be assumed that the fmpphcant is entlﬂed to a patent . . . . and that no
adverse claim exists; and thereafter no objection from third p‘lrtles to the issuance
of a patent shall be heard, except it be shown that the applicant has failed to com-
ply with the terms of this chapter.

No showing has been ma,de by plotestants, under the last clause of
the statute as above set out, sufficient to defeat the Engineer applica-
tion and prevent the issuance of patent.  Protestants can not now be
heard to charge that the Engineer discovery shaft, or the discovery of
mineral on the Engineer location, was upon ground covered by a valid,
snbsisting, prior location. - They waived their right to be heard upou
such a charge when they failed to file and prosecute an adverse claim,
as provided and required by section 2326 Revised Statutes (Golden
Reward Mining ‘Co. ». Buxton Mining Co., 79 Fed. Rep., pp. $73-4;
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Gowdy et al. ». Kismet Gold Mining Co., 22 L. D., 624; and American
Consolidated Mining Co. v. DeWitt, 26 L. D, 580). Furthermore, the
proper court, and not the land department, is the tribunal ‘aunthorized
to hear and determine upon such an allegation.

If it be conceded that the allowance of the Engineer entry while the .
said adverse suit was still pending, was, notwithstanding the exclusion -
therefrom of the ground claimed by the Dan MecDonald claimants, in
contravention of the provision of section 2326 Revised Statutes, which
requires a stay of proceedings “until the controversy shall have been
settled or decided by a court of competent jurisdiction, or the adverse
“claim waived,” and therefore irregular and improper, it is still not
deemed such an irregularity as to warrant the cancellation of the
entry. No good purpose would be served by such action. The appli-
cant i$ now clearly entitled to an entry, and, if the present entry were
canceled, could at once make a new eutry. The irregularity, if any, in
question will therefore he waived.

It is proper, in this conuection, to call attention to the facts that the
Engineer location as surveyed for patent conflicts with the location of
-the Surprise lode location, survey No. 7499, and that the conflict is
excluded in the Engineer application and notices. It was not excluded,
however,.as it shounld have been, from the said entry, except as to so
much thereof as is embraced in the conflict between the Dan MeDonald
and Engineer locations. It will therefore be necessary to have the
-entry amended so .as to show the exclusmn of the Surprise Dnomeer
conflict. :

There appears to be no reason now why any of the ground in con-
flict between the Engineer and Dan MeDonald locations should be
excluded from the said entry. Further amendment theréeof 'ma,y accord-
ingly be allowed upon due payment for the ground covered thereby.

The decisions of your office are affirmed in accordance with the
foregoing,

REPAYMENT—ENTRY ERRONEQUSLY ALLOWED.
JOHN BARKER.

The faet that an entry may have heeun ‘“ervoreously allowed ” is no ground for repay-
ment, if said entry could have been confirmed if the entryman had not volun-:
tarily relinquished the same.

Secretary Bliss to the Commissioner of the General Land O.z‘ﬂce, July 15,
(W.V.D.) v 1898. (4. L. McC.)

John Barker, on April 21, 1877, made desert land entry for the NE,
fractional quarter and the N'W. fractional quarter of Sec. 4, T. 29 8., R,
29 B., Visalia land distriet, California. On April 15, 1886, he relin-
qulshed the N'W. fractional quarter; and on July 12, 1859 he relin-
quished the NE, fractlonal quarter.,
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At the date of the above entry the land described was embraced in
certain homestead entries which were subsequently canceled.

" Barker applied to your office for the repayment of the purchase money
paid on said entry, which was denied by your office decision of January
28, 1897. '

Bzuker has appealed, alleging certain errors Whmh will be considered
seriatinm.

First, he alleges that your office ““erred in holdmg that an entry
erroneously allowed can be confirmed ”—presumably referring to the
fact that the land embraced in said desert land entry was at the date
of said entry covered by certain then uncanceled homestead entme&,
(supra).

This contention c¢an not be sustained, - Many entries that were origi-
nally erroneously allowed have been confirmed. A depmtmental deci-
sion directly applicable, as regurds this question, is that in the case of
Calhoun 2, Daily (14 L. D 490—see syllabus):

The irregular allowance of a homes_teadapp]lcat_lou for land covered by the entry
of another, and subsequent compliance with law on the part of said applicant, gives
him a right tbat will atbtach on the cancellation of the prior entry.

So a homestead entry by one who is not a citizen, nor has declared
his intention to become a citizen, is erroneously allowed; but upon his
-subsequent declaration of intention (prior to the intervention of am
adverse claim) the defect may be cured and the entry perfected. (See
Vidal ». Benuis, 22 L. D. 124.) '

Many other instances of a similar character might be cited. )

* Counsel for the applicant contends that your office erred (2) “in liold~
ing that the applicant was under any obligations to complete an entry
which it is admitted was erroneously allowed.”

It may be true that he was not under any “obligations” to complete

“it; but if he chose not to do so and voluntarily relinquished, when (as
hereinbefore shown) it might have been confirmed, the government is
under no obligation to refund his purchase money, (Hiram H. Stone,
5 L. D., 527-8; Albert S. Hovey, 9 L. D., 670; and many other cases.}

Uounsel for the applicant alleges that your office erred (3) ““in not
holding that a desert-land-entry within the limits of a railroad grant,
at the stated price of $1.25 per acre, could not be confirmed.” -

This is simply an assumption on the part of counsel for the defendant.
It is sufficient to say that defendant did not wait to see whether the
entry could be confirmed or not, but relinquished; and the entry was
canceled because of his 1el1nqulshmeut and not because it could not be
confirined.

Finally, counsel for the applicant contends that your office erred—

;

In not holding that the suspension of the applicant’s entry by the Secretary’s order
. of 1877, which suspension was not removed until 1891, left the claimant free to con-
sider such suspension as in effect a cancellation of his said entry, and thereforé to
abandon the same and apply for repayment.
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 Whatever the elaimant may bave considered, the Subpenuon of an
entry is not equivalent to its cancellation.
 As a matter of fact, this entry was canceled, not because it could not
be confirmed, but because the entryman volantarily relinquisbed it;
and there is 10 law allowing repaymwent in such a case. .

The decision of your office is correct, and is liereby affirmed.

SETTLEMENT RIGHT—APPLICATION TO ENTER
MOORE v. PARKER.

“Where through the failure of the local office to properly note of record an entry the
land covered thereby is apparently embraced within a railroad grant, and is set-
tled upon and improved by oneintending to purchase the same from the railroad
company, and it is subsequently found that said land was in fact excepted from
said graunt, the right of such settler to make homestead entry of the tract will
not be defeated by the adverse intervening application of another,

Secretary Bliss. to the Commissioner of the General Land Office, July 15,
(W.v.Dy 1898. (C. W.P.)

The appeal of Frank F.Parker from your office decision of February
21, 1898, holding his homestead entry of the NW. 1 of Seec. 1, T, 22 N|,
R. 10 E., O’Neill land district, Nebraska, for cancellation, and allowing
Johin B. Moore to make homestead entry of the same tnct has been
considered by the Department.

It appears from the record that the land in controversy is within the
‘granted limits of the grant for the Sioux City and Pacific Railroad
Company aud is opposite that portion of the road definitely located
January 4, 1868; that on March 10,1892, Frank IF. Parker tendered his
homestead "application for the tract, which was rejected for conflict
with the grant, from which action he appealed; that April 15, following,
John B. Moore tendered his homestead application for the same land,
which was also rejected for conflict with the grant, and also on aceount
of the prior application by Parker, from which action Moore appealed;
-that on said appeals it was held by your office that this tract was
excepted from the grant for said company by reason of the homestead
entry of Jobhn Drown, made June 14, 1867, and canceled January 7,
1869, and you awarded the right of entry to Parker, from which action
Moore appealed to the Department; that by decision of Janunary 8,

-1897, the Department decided that it appearing that Moore had, May
16, 1888, conveyed the land to one A. J. Devinvey, for the considera-
tion of $241.50, when Parker applied, March 14, 1892, to make home-
stead entry of the tract, whatever claim Moore ever had to the land
-had been abandoned by said sale, and affirmed your office decision; that
on a motion for review of said decision by Moore, a hearing was ordered, -
in order that all the facts relative to the occupancy and improvement
of this tract, the steps taken by Moore in order to secure himself in his
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possession and the alleged failure to note upon the local records the
entry by Drown until after the tender of the application by Parker,
may be properly presented, to the end that the respective rights of the
applicants under their claims as shown may be properly determined, -
and the local officers were directed to proceed with the hearing at the
earliest practicable date, and that when the record is received in your
“office the same be made special for cousideration, so that the rights of
the parties may be early determined, and the local officers were further
instructed, when reporting thé hearing, to make special report of any
facts within their knowledge, or as evidenced by their records, showing
when the entry by Drown was posted, or noted, upon the. plats and
‘records usually resorted to in the examination of the status of lands,
and the previous decision of the Department was modified accordingly.

Upon the hearing held in conformity with said instructions, the local
officers recommended that the homestead entry of Parker be canceled,.
and the application of Moore to homestead the tract be allowed. On:
appeal, your office affirmed the decision of the local officers; hence this
appeal to the Department. .

So far as the record shows, the first settler on the tract in contro-
versy was one Hiram Thurston, who was succeeded by W, B, Johnson;
after whose death, his widow, Tlizabeth A. Johnson, occupied the
tract, and in Mareh, 1887, conveyed her interest to Elias H. Little, who,

“on March 22, 1888, conveyed his interest in the tract to the said John .
B. Moore, for the consideration of $650. Moore fook possession of the
land and has continued to occupy it as a home. He was uot married
at the time he purchased the tract, but was in February, 1890, and his
" ‘wife has lived with him on the land ever since their marriage.

The improvements on the land, when Moore purchased it from Little,
consisted of two dwelling houses, a root house, a granary, a chicken’
house, a horse and cow stable, a well, and forty acres of land in culti-
vation and a number of fruit trees and other ‘Urees and shrubbery, and
about one hundred rods of fence. :

Moore has added something to the 1mprovemen‘cs on the land at the:
time of his purchase by breaking more ground and putting out both
forest and fruit trees. He testitied that at the time he purchased the ~
tract it was known as ¢lost title land,” and that he was informed that
the railroad company claimed the tract; that he went to see the firm
of Peterson and Foree, attorneys and real estate agents, who he was:
told were the-agents for the Sioux City and Pacific Railroad Company,

_the company that claimed the tract, and saw Mr. FForee of said firm
and inquired of him if the tract could be bought from the company;
that Mr. Foree told himn that the company’s title had not been com-
pleted, and that the land had not been patented to it; that he had
examined the records in the local land office, and that he believed from.
what he had learned that the company’s title would be perfected in
time, and later they would offer the land for sale. Moore also testified
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that he had consulted Mr. C, T. Dickinsou, who is now district judge,
and was then considered one of the best lawyers in the county, and
that the advice he received from Mr. Dickinson ¢ was in harmony with
that of Mr. Foree, namely, that the railroad company’s title would
eventually be completed.” Mr. Foree confirmed Moore’s testimony in
regard to Moore’s interview with him. He also testified that the firm
of Peterson and Foree, of which he was a member, was the sole local
agent for the county for the Missouri Valley Land Company, of Cedar
Rapids, Iowa, which company had bought the lands of the Sioux City
and Pacific Railroad Company, which company claimed the land in
controversy under its railroad grant. He further testified that in 1888
or 1889 he examined the records of the local land office as to the tract
in controversy; that he examined the tract book and the plat book,
and that lre found no homestead entry of the tract in controversy in .
the name of John Drown on either the plat book, or the tract book,
and that no other books were shown to him by the officers of the land

~office for the purpose of showing the filings; that he never heard of
such a book as the homestead register at any time, when he was at the
Jocal land office examining title to government lands.

"The local officers transmitted with their decision of the case a trans-
=seript of the tract book in their office showing fhe entries of land in
See. 1, T. 22 N,, R. 10 E., which shows that John Drown made home-
:stead entry No. 1224 (in pencll 1424) of the NE. £, June 14, 1867, can-
geled January 7, 1869. In their special repmt they state that “The
Register of Homestead Bntries shows No. 1224 (the number entered
4n ink on John Drown’s entry on tract book) to be that of Louis Mar-
den, made May 6, 1867, for NE. £, Sec. 13, T. 22, R. 8 E.;” that “The
Reglqtm of Homestead Entries shows No. 1424 (the number noted in
pencﬂ on John Drown’s entry on tract book) to be that of John Drown
for the NW. £, Sec. 1, T. 22, R. 10 E., made June 16,1867;” that “The
Plat Book shows no entries on NW.11-22-10 E., e'xcept the R. R. CoJs
selection and the entry of Frank F. Parker;” that it has the appear-
ance, however, of having numbers of entries erased therefrom;” and
they state, in their decision, that the plat and tract books are the books
usually resorted to at the local office in looking up the status of gov-
ernment land.

It is shown that Parker made an examination of the records, at the
Neligh land distriet office about the 24 or 3d of March, 1892; to ascer-
$ain if there was any vacant government land in Burt county, and con-
¢luded from such information as he then acquired that he could secure
an entry on the NW. 1 of Sec. 1, T. 22 N,, R. 10 E., and on March 10,
1892, filed an application to enter the land in controversy, which was
rejected March 14, 1892, He alleges he was first acquainted with
Moore in the spring of 1892, when he sought and met him about half a
mile from the land, and told Moore of his having filed an application
to make homestead entry for the land, and offered féo buy Moore’s
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improvements, and subsequently, when he learned of your office deci-
sion' of September 12, 1894, in his favor, because of his priority of
application, he again approached Moore, with an offer to buy his
improvements, which offer Moore finally declined. It also appears that
he has established residence upon a part of the land in controversy,
with his wife and thirteen children,and has made considerable and valu-
able improvements thereon. As to the deed to Devinney, it appears
by the testimony of Moore that it was intended as a mortgage to secure
a debt, and not as a sale of the claim. It is also” shown that Moore
never gave np his possession of the land, and that the consideration
- mentioned in the deed is far below the value of the improvements upon
~ theland. Italsoappears that Devinney and wife, by deed dated March
23, 1892, reconveyed the property to Moore, The evidence shows that
Moore had been in possession of the land in controversy for four years—
living on i with his family and having valuable improvements thereon—
relying upon the title of the Sioux City and Pacific Railroad Company,
which, according to the records of the local land office, usually resorted
toin looking for-the status of government lands, was apparently a valid
title, and supposing that he would eventually secure title to the land
from the vendees of the railroad company, when Parker having discov-
ered by an examination of the records of the local land office, that
Drown had made homestead entry, not of the NL. 1, as the tract and
plat book showed, but of the NW. 1, thereupon applied to make entry
of the land in controversy, and now claims -the land by virtue of his
- prior application to make homestead entry of the same. But the
Department cannot consent to recognize such a claim. Moore’s resi-
dence and occupation were sufficient to put Parker upon notice and .
inquiry, and Moore plainly was only prevented from acquiring the prior
title to the land by the failure of the local officers to make the proper
entries on the tract and plat books in their office. His case is clearly
stronger in equity and he should be allowed to make homestead entry
of the land. 4 : ' o
Your office decision is therefore afirmed.

NorTH PERRY TOWNSITE ?». LINN.

Motion for review of departmental decision of March 15, 1898, 26
L. D., 393, denied by Secretary Bliss, July 16, 1898,
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REGULATIONS CONCERNING RIGHT OF WAY FOR CANALS, DITCHES,
~AND RESERVOIRS OVER THZ PUBLIC LANDS AND RESERVATIONS.

For irrigation—Under sections 18 to 21, act of March 3, 1891 (26 Stat., 1093), the act
of February 26, 1897 (29 Stat., 599), and the act of May 11, 1898 (Public, No. 88).

For oil pipe lines—Under act of May 21, 1896 (26 Stat., 127).

For the construction of reservoirs on public lands for watering live stock—Under act
of January 13, 1897 (29 Stat., 484).

[Approved July 8, 1898.]
RIGHT OF WAY FOR CANALS, DITCHES, AND RESERVOIRS.

Sections 18, 19, 20, and 21 of the act of Congress approved Mavch
3, 1891 (26 Stat., 1095), entitled ¢ An act to repeal timber-culture laws,
and for other purposes,” grant the right of way through the public
lands and reservations of the United States for the use of canals,
ditches, and reservoirs heretofore or hereafter constructed by corpora-
tions, individuals, or associations of individuals upon the filing and
approval of thé certificates and maps therein provided for; but the
word “reservations,” as here useéd, does not include Indian reservations
(14-L. D., 265). :

When the right of way is upon a reservation not within the juris-
diction of the Interior Department, the application must be filed
in accordance with these regulations, and will be submitted to the
department having jurisdiction. A map and field notes of the portion
within . such reservation must be submitted, in addition to the dupli-
cates required herein. This map and field notes” must conform to all
the provisions of this circular. The local officers will forward them to
this office with the application.

The word adjacent, as used in section 18 of the act, in conuection
with the right to take material for construction from the public lands,
is-defined by the Department as including the tier of sections through
which the right of way extends, and perhaps an additional tier of sec-
tions on eitherside (14 L, D,, 117). The right extends only to construe-
tion, and no public timber or material may be taken or used for repair
or improvements (14 L. D., 566).  These decisions were rendered under
the railroad right of way act, and. are applied to this, as the words are
the same in both,

The sections above noted read as follows:

SEc. 18. That the right of way through the public lands and reservations of the
United States is hereby granted to any canal or ditch company formed for the pur-
pose of irrigation and duly organized under thelaws of any State or Territory,
which shall have filed, or may hereafter file, with the Secretary of the Interior a
copy of its articles of incorporation, and due proofs of its organization under the
same, to the extent of the ground oceupied by the water of the reservoir and of
the canal and its laterals, and fifty feet on each side of the marginal limits thereof;
‘also the right to take, from the public lands adjacent to the line of the canal or
ditch, material, earth, and stone necessary for the construction of sueh ecanal

or ditch: Provided, That nosuch right of way shall be so located as to interfere with
the proper occupation by the Government of any such reservation, and all maps of



DECISIONS RELATING TO THE PUBLIC LANDS,. 201

location shall be subject to the approval of the Department of the Government

having jurisdiction of such reservation, and the privilege herein granted shall not

. be construed 6 interfere with the control of water for irrigation and other purposes
under authority of the respective States or Territories. ,

" 8Ec. 19. That any canal or ditch company désiring to secure the benefits of thls
act shall, within twelve months after the location of ten miles of its canal, if the.
same be upon surveyed lands, and if upon unsurveyed lands, within twelve mounths
after the survey thereof by the United States, file with the register of the land office
for the district where such land is located a map of its canal or diteh and reservoir,

~ and upon_ the approval thereof by the Secretary of the Interior the same shall be

noted upon the plats in said office, anud thereafter all such lands over which such
rights of way shall pass shall be disposed of subjeet to such right of way. When-
ever auy person or corporation, in the construction of any canal, diteh, or reservoir,
injures or damages the possession of any settler on the public domain, the party com-
mitting such injury or damage shall be Iiable to thie party injured for such injury or
damage.

Sec. 20. That the provisions of this act shall apply to all canals, d1tehes, OT reser-
voirs, heretofore or hereafter constructed, whether construeted by corporations,
individuals, or association of individuals, on the filing of the certificates and maps
herein provided for. If such diteh, canal, or reservoir, has been or shall be con-
structed by an individual or association of individuals, it shall be suffieient for such
individual or association of individuals to file with the Secretary of the Interior,
and with the register of the land office where said land is located, a map of the line
of such canal, ditch, or reservoir, as in a case of a corporation, with the name of
thé individual owner or owners thereof, together with the articles of association, if
any there be. Plats heretofore filed shall have the benefits of this act from the date
of their filing, as though filed under.it: Provided, That if any section of said canal,
or ditch, shall not be completed within five years after the location of said section,
the rights herein granted shall be forfeited as to any uncompleted section of said
canal, diteh, or reservoir, to the extent that the same is not completed at the date of
the forfeiture.

Smc. 21, That nothing in this act shall authorize such canal or ditch company to
occupy such right of way except for the purpose of said camal or ditch, and then
only so far as may be necessary for the construction, maintenance, and care of said
canal or ditch.

The act approved May 11, 1898 (Public No. 88), entitled ¢ An act to
amend an act to permit the use of the right of way through public lands
for tramroads, canals, and reservoirs, and for other purposes,” makes
an important declaration in section 2 as to the purposes for which the
rights of way under the act of 1891 may be used. The language of
the act of 1898 is as follows:

Be it enacted by the Senate and House of Representatives of the United States of A merics
in Congress assembled, That the act entitled “An act to permit the use of the right-
of way through the publie lands for tramroads, canals, and reservoirs, and for other
purposes,” approved January twenty-first, eighteen hundred and ninety-five, be, and
the same is hereby, amended by adding thereto the following:

““That the S8ecretary of the Interior be, and hereby is, authorized a,nd empowered,
under general regulations to be fixed by him, to permit the use of right of way upon
the public lands of the United States, not within limits of any park, forest, military,
or Indian reservations, for tramways, canals, or reservoirs, to the extent of the ground
occupied by the water of the canals and reservoirs, and fifty feet on each side of the
marginal limits thereof, or fifty feet on each side of the center line of the tramroad, by
any citizen or association of citizens of the United States, for the purposes of fur-
nishing water for domestic, public, and other beneficial uses.
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“Src, 2. That rights of way for ditches, cauzﬂs, or reservoirs heretofore or here-
after approved under the provisions of sections eighteen, ninefeen, twenty, and
twenty-one of the act entitled ‘An act to repeal timber-culture laws, and for other
purposes,’” approved March third, eighteen hundred and ninety-one, may be used for
purposes of a public nature; and said rights of way may be used for purposes of
water transportation, for domestic purposes, or for the development of power, as
subsidiary to the main purpose of irrigation.” ‘

1. These acts are evidently designed to encourage the much needed
work of counstrueting ditches, canals, and reservoirs in the arid portion
of the country by granting right of way over the public lands neces-
sary to the maintenance and use of the same, The eighteenth section
of the act of 1891 provides that— ’

The privilege herein granted shall not be construed to interfere with the control
of water for irrigation and other purposes under authority of the respective States
or Territories.

The control of the flow and use of the water is therefore, so far as
this act is concernéd, a matter exclusively under State or Territorial
control, the matter of administration within the jurisdiction of this
Departinent being limited to the approval of maps carrying the right
of way over the public lands. In submitting maps for approval under
this act, however, which in anywise appropriate natural sources of
water supply, such as the damming of rivers or the appropriation
of lakes, such maps should be accompanied by proof that the plans
and purposes of the projectors have been regularly submitted and
approved in accordance with the local laws or customs governing the
use of water in the State or Territory in which the same is located.
No general rule can be advpted in regard to this matter. Iach case
must rest upon the showing filed in support thereof. -

2. The act is not in the nature of a grant of lands; it does nét convey
an estate in fee in the right of way. 1t is a right of use only, the title
still remaining in the United States. All persons settling on a tract of
public land, to part of which right of way has attached for a canal,
diteh, or reservoir, take the same subject to such right of way, and at
the full area of the subdivision entered; there being no authority to
make deduction in such cases. If a settler has a valid claim to land
existing at the date of the filing of the mayp of definite location, his
right is superior, and he is entitled to such reasonable measure of dam-
ages for right of way as may be determined upon by agreement or in the
courts, the question being one that does not fall within the jurisdiction
of this Department. . By section 21 of the act above quoted it will be
seen that the approval of a map of a canal, ditch, or reservoir does not
necessarily carry with it a right to the use of land 50 feet on each side,
the approval of the Department granting only such right of way as the
law provides. The width necessary for construction, maintenance, and
care of a canal, ditch, or reservoir is not determined.

3. Whenever a right of way is located upon & reservation, the appli-
cant must file a certificate to the effect that the right of way is not so



DECISIONS RELATING TO THE PUBLIC LANDS. 203

located as to interfere with the propér occupation of the reservation
by the Government. When the right of way is located on a forest or
timber reserve, the applicant must file a stipulation under seal to take
no timber from the reservation outside the right of way. In accord-
ance with the provisious of the circular of March 21, 1898, the applicant
will also be required, if deemed advisable by the Commissioner of the
Geuneral Land Office, to give bond in a satisfactory surety company to
the Government of the United States, to be approved by him, such
bond stipulating that the makers thereof will pay to the United States
“for any and all damage to the public Tands, timber, natural curiosities,
or other public property on such reservation, or upon the lands of the
United States, by reason of such use and occupation of the reserve,
regardless of the cause or circumstances under which such damage may
occur.” A bond furnished by any surety company that has complied
with the provisions of the act of August 13, 1891 (28 Stat., 279), will be
accepted, and must run in the terms of the stipulation above quoted.
The amount of the bond can not be fixed until the application has been
submitted to the General Land Office.

4, Canals, ditches, or reservoirs lying partly npon unsurveyed land .
can be approved if the application and accompanying maps and papers
conform to these regulations, but the approval will only relate to that
portion traversing the surveyed lands. (For right of way wholly on
unsurveyed land, see paragraphs 17 and 18.)

5. Any incorporated companyedesiring to obtain the benefits of the
law is required to file the following papers and maps with the register
of the land distriet in which the canal, ditch, or reservoir is to be
located, who will forward them to the General Land Office, where, after -
examination, they will be submitted to the Secretary of the Interior
with recommendation as to their approval.

First. A copy of its articles of incorporation, duly certified to by the
proper officer of the company under its corporate seal, or by the secre-
tary of the State or Territory where organized.

Second. A copy of the State or Territorial law under which the com-
pany was organized (when organized under State or Territorial law),
with certificate of the. governor or secretary of the State or Territory
that the same is the existing law. (See eleventh subdivision of this-
paragraph.)

Third. When' said law directs that the articles of association or other
papers connected with the organization be filed with any State or Ter-
ritorial officer; the certificate of such officer that the same have been
filed according to law, with the date of the filing thereof.

Fourth. When a company is operating in a State or Territory other
than that in which it is incorporated, the certificate of the proper
officer of the State or Territory is required that it has complied with .
the laws of that State or Territory governing foreign corporations to
the extent reqmred to entitle the comp&ny to operate in such State or
Territory.
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. No forms are prescribed for the above portion of the ‘‘due proofs?”
required, as each case must be governed to some extent by the laws of
the State or Territory. 7

Fifth. The official statement, under the seal of the company, of the
proper officer that the organization has been completed, that the com-
pany is fully authorized to proceed with construction according to the
existing law of the State or Territory, and that the copy of the articles
filed is true aud correct. (See Form 1, p. 212.)

Sixzth. A true list, signed by the president, under the seal of the com-
pany, showing the names and designations of its officers at the date of
the filing of the proofs. (See Form 2, p. 213.) ,

Seventh. A copy of the company’s tltle or right to appropriate the
water needed for its canals, ditches, and reservoirs, certified as required
by the State or Territorial laws. If the wminer’s inch is the unit used
in such title, its equivalent in cubic feet per second must be stated.. In
cases where the right to appropriate the water has not been adjudicated
under the local laws, a certified copy of the notice of appropriation will
be sufficient. In cases where the notice of appropriation is accom-
panied by a map of the canal or reservoir, it will not be necessary to
furnish a copy of it, if the notice describes the location sufficiently to
identify it with the canal or reservoir for which the right of way appli-
cation is made. In cases where the water-right c¢laim has been frans-
ferred a number of times it is not necessary to furnish a copy of each
instrument of transfer; an abstract of title will be accepted.

Highth. A copy of the State or Territorial laws governing swater
rights and irrigation, with the certificate of the governor or secretary
of the State or Territory that the same is the existing law. (See elev-
enth subdivision of this paragraph.)

Ninth. A statement of the amount of water flowing in the stream
supplying the canal, ditch, or reservoir, at the point of diversion or
damming, during the preceding year or years. Ior this purpose it
will be necessary to give the maximum, minimum, and average monthly
flow in cubic feet per second, and the average annual flow. All avail-
able data as to the flow is required. The method of measurement or
estimate by which these results have been obtained must be fully
stated. ,

Tenth. Maps, field notes, and other papers, as hereinafter required.

. Bleventh. If certified copies of the existing laws regarding corpora-
- tions and irrigation, and of new laws as passed from time to time, be
forwarded to this office by the governor or secretary of the State or
Territory, the applicant may file, in lien of the requirements of the
second and eighth subdivisions of this paragraph, a certificate of the
governor or secretary of state that no change lias been made since a
-given date, not later than that of the laws last forwarded.

- 6. Individuals or associations of individuals making applications for
right of way are required to file the information called for in the seventh,
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eighth, ninth, and tenth subdivisions of the previous paragraph. Asso-
ciations of individuals must, in addition, file their articles of associa-
tion; if there be mnone, the fact must be stated over the signature of
each member of the association. ‘

7. The maps filed must be drawn on tracing linen, in duplicate, and:
must Dbe strictly conformable to the field notes of the survey thereof,
The maps should show other canals, ditches, laterals, or reservoirs
- with which connections are made, but all such canals, reservoirs, ete.,
with which connection is made must be represented- in ink of a differ-
ent color from that used in drawing those for which the applicant asks
right of way.

8. Field notes of the surveys must be filed in duplicate, should be
separate from the map, and in such form that they may be folded for
filing, Complete field notes should not be placed on the map, but only
the station numbers where defléctions or changes of numbering occur,
station numbers with distances to corners where the lines of the public
surveys are crossed, and the lines of reference of initial and terminal
points, with their courses and distances. Typewritten field notes with-
clear carbon copies ave preferred, as they expedite the examination of
applications. The fleld notes should contain, in addition to the ordinary
records of surveys, the data called for in this and in the following para-
graphs. They should staute which line of the canal was run—whether
middle or side line. The stations or courses should be nubered in the
field notes and on the map. The record should be so complete that
from -it the surveys could be accurately retraced by a competent sur-
veyor with proper instruments. The field notes should show whether
the lines were run on the true or the magnetic bearings, and in the
latter case the variation of the needle and date of determination must
be stated. The kind and size of the instrument nsed in running the
lines and its minimum reading on the horizontal circle should be noted.
The line of survey should be that of the actual location of the pro-
posed ditch and, as-exactly as possible, the water line of the proposed
reservoir. The method of running the grade lines of canals and the
water lines of reservoirs must be described.

9. The scale of the map should be 2,000 feet to an inch in the case
of canals or ditches and 1,000 feet to an inch in the case of reservoirs,
The maps may, however, be drawn. to a larger scale when needed to -
properly: show the proposed works; but the scale must not be so
greatly increased as to make the map inconveniently large for han-
dling. ’

10. All subdivisions of the public surveys represented on the map .
should have their entire boundaries drawn, and on all lands affected
by the right of way must be shown the smallest legal qubdwlsmns
{40-acre tracts and lots).

11. The applicant should mark each of the subdivisions affected by
the right of way “V” or “ Vacant?” if it belongs to the public domain
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at the time of filing the map in the loeal land office, and the same must
be verified by the certificate of the register. If it does not affirma-
tively appear that some portion of the public land is affected, the local
officers will refuse to receive the maps. (See paragraph 25.)

12. The termini of a eanal, ditch, or lateral should be fixed by
reference of course and distance to the nearest existing corner of the
public survey. The initial point of the survey of a reservoir should
be fixed by reference of course and distance to the nearest existing
corner outside the reservoir by & line which does. not cross an area
that will be covered with water when the reservoir is in use. The map,
field notes, engineer’s affidavit, aud applicant’s certificate (Forms 3
and 4) should each show these connections.

13. When either terminal of a canal, ditch, or lateral is upon
unsurveyed land, it must be counected by traverse with an established
corner of the publie survey, if not more than six miles distant from it,
and the single bearing and distance from the terminal point to the cor-
ner computed and noted on the map, in the engineer’s affidavit, and
in the applicant’s certificate (Forms 3 and 4). The notes and all data
for the computation of the traverse must be given in the field notes.

14. When the distance to an established corner of the public survey
is more than 6 miles, this connection will be made with a natural object
or a permanent monument which ean be readily found and recognized
and which will fix and perpetuate the position of the terminal point.
The map must show the position of such marks and course aud dis-
tance to the terminus. The field notes must give an aceurate descrip-
tion of the mark and full data of the traverse as required above. ~ The
engineer’s affidavit and applicant’s certificate (Forms 3 and 4) mast
state the connections. These monuments are of great importance, -

15. When a canal, ditch, or lateral lies partly on unsurveyed land,
each portion lying within surveyed and unsurveyed Iland will be
separately stated in the field notes-and in Tforms 3 and 4 by connec-
tions of termini, length, and width, as though each portion were inde-
pendent. (See paragraphs 12, 13, aud 14.) : ‘

16. When a reservoir lies partly on unsurveyed land, its initial point
must be noted, as required for the termini of ditches in paragraph 12,
~and so that the reference line will not cross an area that will be cov-
ered with water when the reservoir is in use. The areas of the several
parts lying on surveyed and unsurveyed land must be separately noted
on the map, in the field notes, and in Forms 3 and 4.

17. Maps showing canals, ditches, or reservoirs wholly upon unsur-
veyed lands may be received and placed on file in the General Land
Office and the local land office of the distriet in which the same oceurs,
for general information, and the date of filing will be noted thereon;
but the same will not be submitted to nor approved by the Secretary
of the Interior, as the act makes no provision for the approval of any
but maps showing the location in connection with the public surveys.
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" ‘The filing of such maps will not dispense with the filing of maps after

the survey of the lands and within the time limited in the act granting
-the right of way, which map, if in all respects regular when filed, will
‘receive the Secretary’s approval. .

18..In filing such maps the initial and terminal points will be fixed
as indicated in paragraphs 13 and 14.

19. Whenever the line of survey crosses a township or section line of
the public survey, the distance to the nearest existing corner should be
ascertained and noted. In the case of a reservoir the distance must
not be measured across an area which will be covered with water when
the reservoir is in use, and permanent monuments must be set on the
‘water line of the reservoir at the intersection of these lines of public
survey. The map of the canal, ditch, or reservoir must show these dis-
tances and marks, and the field notes must give the points of intersec-
tion and the distances, and describe the marks,  When corners are
destroyed by the canal or leselvou', proceed as directed in pala,oraphs'
22 and 23.

20. The map must bear a statement of the width of each canal, dltch
or lateral at high-water line. If not of uniform width, the llmltb of the
deviations from it must be clearly defined on the map. The field notes
should record the changes in such a manner as to admit of exact loca-
tion on the ground. The map must show the source of water supply.

21. In applications for right of way for a reservoir the capacity of
the reservoir must be stated on the map in acre-feet (i. e., the number
‘of acres that will be covered 1 foot in depth by the water it will hold;
1 acre-foot is 43,540 cubic feet). The map must show the source of
water supply for the reservoir and the location and height of the dam.

22. Whenever a corner of the public survey will be covered by earth
or water, or otherwise rendered useless, marked monuments (one -on
each side of destroyed corner) must be set on-éach township or-section
line passing through, or one on each line terminating at, said corner.
These monuments must comply with the regquirements for witness
corners of the Manual of Surveying Instructions issued by this otfice
(p. 47, ed. 1894), and must be at such distance from the works as to be
safe from interference during the construction and operation of the

‘same. In the case of reservoirs these monuments are additional to
those required in paragraph 19. In case two or more cousecutive cor-
ners on the same line are destroyed, the monument shall be set as
required in the Manual for the nearest corner on that line to be covered.

23. The line on which such monnment is set will be determined by
running 'a random line from the corner to be destroyed to the first exist-
ing corner on the line to be marked by the monument, setting on the
random line a temporary mark at the distance of the proposed monun-
ment, If the random line strikes the corner run to, the monument will
be established at the place marked; if the random line passes to one
side of the corner, the north and south or east and west distance to it
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- will be measured and the true course calculated. The proper correction
of the temporary mark will then be computed and a permanent monu-
ment set in the proper place. The field notes for the surveys estab-
lishing the monuments must be in duplicate and. separate from those

“of the canal or reservoir, being certified by the surveyor under oath.
They must comply with the form of field notes prescribed in the Manual
of Surveying Instructions issued by this office.. When application is
made for a canal or reservoir which is constructed and in operation, the
method to be adopted in sefting the monuments, being governed by
the special features of each case, must be left to the judgment of the
surveyor. No field notes will bes accepted nunless the lines on which the
monuments are set conform to the lines shown by the field notes of the
survey as made originally under the direction of this office, and unless
the notes are in sueh form that the computation can be verified and the
lines retraced on the ground.

24. The engineer’s affidavit and applicant’s certificate must both
designate by termini (as in paragraphs 12 to 18, inclusive) and length
each canal, ditch or lateral, and by initial point and area each reservoir
shown on the map, for which right of way is asked. . This affidavit and
this certificate (changed where necessary when an application is made
by an individual or associ