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DECISIONS
RELATING TO

THRSE PUBIIC A.NDS.

HOMESTEAD ET RY-CITIZEKNSHIP-IEIRS--EQUITAS13LE ACTION.

ELIZABETH RICHTE R.

A homestead entry, under which the etryiann -who had declared his intention of
becoming a citizen but had not been admitted to citizenship at the time of sub-
mitting final proof, may be equitably confirmed for the benefit of the heirs, and
patent issue in their names, where the en tryman lies, with his entry occupying
such status, and a naturalized heir thereafter submits flnal proof.

The case of Joseplh Ellis, 21 L. D., 377, cited and distinguished.

Secretary Bliss to te Coimmissioner of the General Land Office, July 12,
(W V. D.) 1897. (C. W. P.)

I have considered the appeal of Elizabeth Richter from your office
decision of February 29, 1896, holding final certificate, No. 334, for
cancellation.

The land involved is the W. t of the NE. i and the E. j of the NW.i
of See. 29, T. 26 N., R. 23 E., Waterville land district, Washington.

The record shows that William Richter made homestead entry, No.
768, of said tracts August 17, 1887, submitting final proof on July 23,
1894. With his proof he submitted a copy of his declaration of inten-
tion to become a citizen of the United States, with the statement that
he had appeared witht his witnesses on April 25, 1894, at the court
house in Waterville, with the intentioni of taking out final citizenship
papers, fully believing that the court would still be in session, but he
found that the court had closed and the judge left town. He also
stated that but two terms of the court are held i the county, and that
he intends to be present at the next term of the court, which will be
held on October 22, 1891, and that he will then take out his final
papers.

The local officers approved the proof, accepted payment, and issued
final certificate July 23, 1894.

December 7, 1894, you directed the local officers to advise the claim-
ant that, upon receipt by your office of record evidence of Richter's
naturalization, without unnecessary delay, the-case would be referred
to the board of equitable adjudication for final action.

2670-VOL 25-1 1



2 DECISIONS RELATING TO THE PUBLIC LANDS.

On February 8, 1895, the local officers transmitted the affidavit of a
physician, to the effect that Richter was and had been since October,
1894, dangerously ill, and unable to leave his house, also the affidavit
of Richter's brother, in which he states that William Richter will, if
able, be present at the term of court which will be held in April, 1895.

In July, 1895, the local officers transmitted final proof on said home-
stead entry, No. 768, by Elizabeth Richter, a naturalized citizen of the
United States, and the mother of said William Richter, who died in
April, 1895, with final certificate, No. 334, issued to the heirs of William
Richter, deceased.

February 29, 1896, you decided that the proof made by Elizabeth
Richter can not be accepted, and held final certificate No. 334 for can-
cellation, but directed that the final certificate No. 240, in the name of
William Richter, be then referred to the board of equitable adjudica-
tion for the action of that tribunal.

The case turns upon the rights of the heir of an entryman, who has
made a declaration of intention to become a citizen, but dies, before
final proof has been accepted and final certificate approved, without
actual naturalization.

Under the homestead laws, the right of entry is given to a citizen of
the United States or one "who has filed his intention to become such,
as required by the naturalization laws." But an entrymaD, although
he may have fulfilled all the requirements of the homestead law, is
not entitled to patent, unless he is at that time a citizen of the United
States. (Section 2291 of the Revised Statutes.)

In the case of Joseph Ellis (21 L. D., 377), on the authority of which
case your office decision is founded, Ellis was entitled to patent at the
time of his death. And it is held in the case of Henry .E. Stich (23
L. D., 457), that section 2448 of the Revised Statutes, which provides:

Where patents for public lands have been or may be issued, in pursuance of any
law of the United States, to a person who had died, or who hereafter dies, before the
date of such patent, the title to the land designated therein shall inure to and be-
come invested in the heirs, devisees, or assignees of such deceased patentee as if the
patent had issued to the deceased person during life.

is applicable only when the right to patent exists in the entryman at
the time of his death.

In the case under consideration, Richter, by reason of his not being
naturalized at the time of his death, was not entitled to patent.

Your office decision is therefore erroneous.
The board of equitable adjudication has no authority in such cases.

Its province is confined to entries so far complete in themselves, that,
when the defects on which they are submitted have been cured by its
favorable action, they pass at once to patent. James H. Taylor, 9 L.
D., 230.

By the statutes of the State of Washington an alien may hold, con-
vey and devise land, and if he dies intestate, the same shall descend
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to his heirs. (1 Hill's Statutes and Codes of Washington, Title LXX,
S. 2955.) And by the rule and order of descent of real property:

If the decedent leaves no issue, the estate goes i equal shares to the surviving
husband or wife, and to the decedent's father and mother if both survive. If there
be no father nor mother, then one-half goes in equal shares to the brothers and sis-
ters of the decedent, and to the children of any deceased brothers or sisters, by
right of representation. If decedent leaves o issue, nor husband nor wife, the
estate must go to his father and mother. Hill's Statutes and Codesj Title XVII,
S.2.)

It seems to me that on the principles of equity and justice this entry
should be passed to patent, and I can see no objection to submitting
final homestead certificate No. 334, on the proof made by Elizabeth
Richter, to the board of equitable adjudication, under rule 33 of rules
and regulations of the board.

You will therefore refer final homestead certificate No. 334 to the
board of equitable adjudication, and, if confirmed, patent will issue in
the name of the heirs of William Richter. Agnew v. Morton, 13 L. D.,
228.

The decision of your office is modified accordingly.

TIMBER CULTURE APPLICATION-ACT OF AARCH 3, 1891.

GALLUP V. WELCH.

An application to make timber culture entry of land embraced within a prior prima
facie valid railroad indemnity selection is properly rejected, and a appeal from
such action secures no right that is protected by section 1, act of March 3, 1891,
repealing the timber culture law.

S'ecretary Bliss to the Comnissioner of the General Land Office, July 12,
(W. V. D.) 1897. (P. W. C.)

On May 7, 1896, J. F. Gallup filed a motion for the review of depart-
mental decision of February 11, 1896 (not reported), in the case of said
Gallup v. Wesley C. Welch, ivolving the W. J of the NE. 1, the NW. ,
of the SE. , and the NE. of the SW. of Sec. 36, T. 85 N., R. 30 W.,
Des Moines land district, Iowa.

On October 6, 1896, said motion was entertained and forwarded to
your office to be returned to Gallup for service within thirty days from
receipt thereof.

Said motion has again been filed with evidence of service after the
expiration of the thirty days allowed for that purpose, and for that
reason motion is made to revoke the order entertaining the motion for
review.

At the time the motion for review was entertained it was found that
an error had been committed in the previous decision of this Depart-
inent in the recognition of Welch's timber culture application after the
repeal of the timber culture law, and for that reason it is deemed
unnecessary to consider the motion to dismiss.
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To a proper understanding of the matter, a brief history of the pre.
vious transactions had in relation to this tract is necessary.

As early as 1859 the lnd was selected by the State on account of the
-swainp land grant. On Juie 10, 1864, in a letter from your office
addressed to the register and receiver at Des Moines, it was stated
that the tract in question had been selected and patented to the State
as swamp land nder the act of 1850, and the local officers were directed
to note the fact upon their tract books; hich they did; and the same
was duly noted upon the county records.

This tract is within Greene county, and as the State had conferred
the swanp land grant upon the county, ad the said county had con-
tracted with the American Emigralt Comipany, said last mentioned
company conveyed this land to James Callanan and James C. Savery.
They in turn conveyed it to Gallup by quiteclaim deed April 4, SM.

This tract is also within the limits of the grant for the Cedar Rapils
and Missouri River Railroad Company, now knowni as the Iowa Cen-
tral Air Line Railroad Company, which company, ol June 30, 1885,
filed a contest against the swamp land claims embracing the tracts
here in controversy, together with other lauds, and at the same time
filed an application to select this tract as indemnity, the same being
accompanied by a tender of fees.

The statement contained in your office letter of June 10, 1864, to the
effect that this land had been patented to the State as swamp land,
was erroneous. So that, upon the eompany's contest, hearing was duly
ordered, and upont the testimony taken the swamp cloim was rejected,
as to the tract in question, by your office letter of November 16, 1886.
On November 24, 1886, the local officers approved the railroad com-
pany's application to select, and permitted the same to go of record.

On January 22, 1889, Welch applied to make timber culture entry of
the land; his application being rejected by the local officers
because the land herein, as appears from the records of this office, appears to have
been selected by the Cedar Rapids and Missouri River Railroad Company and
approved at this office November 26, 1886; and because it is also shown by the tract
book of this office that the within land was patented to the State of Iowa under the
act of September 28, 1850.

From said decision Welch appealed.
By your office letter of April 11, 1892, the selection by the railroad

company was canceled, because of the fact that the company had, in a
suit brought by the American Emigrant Company against the railroad
company, in 1882, to settle the question of conflicting rights between
the two companies to certain tracts, disclaimed any right to the tracts
in question, in consideration of which the Emigrant Conpany relin-
quished its claim to other lands involved in said grant.

In your said decision it is stated that on April 8, 1890, Gallup filed
an application to select these tracts under the agricultural act of July
2, 1862; which application is rejected by said decision. It is further
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stated in said decision that as Gallup is the present claimant under the
swamp, grant, the rights inder which had been determined, in 1886,
adverse to the State, in view of the cancellatiofi of the company's
selection, an application by him under the homestead law will receive
due consideration.

On May 7,1893) Gallup filed a petition asking that an investigation
be made or ordered aiud that the tracts here in question be patented to
the State of Iowa under the act of Congress approved September 28,
1850 as swamp land. To this application Welch filed objections on
Jtne 19, 1893, and in your office letter of March 10, 1894, the petition
by Gallup, and also the appeal from the rejected application of Welch,
presented as before stated in 1889, were considered.

Gallup's petition was denied, and the rejection of Welch's applica-
tion was sustained, because of the fact that at the date of its presenta-
tion the tract was covered by the selection of the railroad company;
and until the same was canceled, no rights could be acquired. by the
presentation of a timber culture application. Said selection was not
canceled until after the repeal of the timber culture law by the act of.
March 3, 1891 (26 Stat., 1095); so that he acquired no right prior to
the repeal of said law.

In the decision tinder review, so much of your office decision of
March 10, 1894, as denied Gallup's petition was affirmed. But in con-
sidering Welch's claim under his timber culture application, it was
stated:

I final that Welch initiated is claim to make timber culture, entry of the tract
in controversy on January 22,1889; that he appealed from the decision rejecting his
application and that his appeal was not passed ulpon by your office until March 10,
1894; and that nder the proviso of the first section 6f the act of March 3, 1891 (26
Stat., 1095), entitled "Au act to repeal timber culLture laws and fr other purposes,"
le is entitled toperfect his timber culture entry upon due compliance with lav, in
the same nanner as if said act had not been passed.

The proviso of section 1 of the act of March 3, 1891 (supra), saving
from the terms of the forfeiture certain rights, provides that the repeal
shall not affect any valid rights heretofore accrned or accrning tinder said laws,
but all bonafide claims lawfully initiated before the passage of this act may be per-
fected upon due compliance with law.

The only question for consideration therefore is: Did Welch, by the
presentation of his application in 1889, and while the land was covered
by the selection of the railroad company, acquire any valid right, and
can it be said that he had, at the date of the passage of the act of March
3, 1891, a claim lawfully initiated before the passage of said act?

In the case of Simser v. Southern Minnesota Railway Company (12
L. D., 386), it is held (syllabus): "A timber culture application can not
be accepted for land embraced within a prior railroad indemnity selec-
tion."7 See also Rudolph Nemitz (7 L. D., 80); Northern Pacific Rail-
road Company v. ilalvorson (10 L. D., 15); Darlatid v. Northern
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Pacific Railroad Company (12 L. D., 195); and Gorder v. St. P., M. &M.
Ry. Co. (24 L. D., 434).

The question as to the effect of the pendency of an appeal from the
rejection of an application to enter has been repeatedly considered by
this Department and it has been uniformly held that an application to
enter is the equivalent of an actual entry or coastitutes a claim lawfully
initiated only in case the application is found to have been improperly
refused.

As this land was embraced in a selection _iprinafacie valid at the time
Welch tendered his timber culture application, it must be held that the
action of the local officers i denying his application was proper, and
that by such presentation a claim under the timber culture law was not
lawfully initiated.

Said departmental decision of February 11, 189G, in so far as it is held
that Welch is entitled to perfect his timber culture entry in the same
manner as if the act of 1891 had ot been passed, is recalled and
vacated, and your office decision sustaining the rejection of Welch's
application is affirmed.

This leaves for consideration Gallup's petition for a further investi-
gation as to the swampy character of this tract, and in the motion for
review attention is also called to the fact that, acting upon the sugges-
tion contained in your office decision of April 11, 1892, Gallup did, in
July 1894, tender homestead application for this tract, upon which no
action has as yet been taken.

This tract having been, after investigation, adjudged to be lon-
swamp, this Department might, refuse to make frther investigation in
the matter, but in view of the fact that this proceeding was upon the
contest of the railroad company, instituted in 1885, and that said com-
pany had about three years prior thereto, in an action between the
railroad company and the Emigrant Company, the claimant nder
the swamp grant, apparently admitted that this tract passed under the
swamp grant, I have deemed it advisable to grant Gallup's request for
a further investigation pon this question, namely, as to whether this
tract was embraced within the grant of 1850 to the State of Iowa as
swamp land, and that action upon his homestead application be in the
meantime suspended. Should the previous adjudication of your office
as to the character of the land be adhered to, -Gallup's application
under the homestead law will then be considered, and the tract dis-
posed of as other public land; otherwiset in accordance with the grant
of 1850, the tract will be patented to the State on account of the swamp
grant.

So far as in conflict herewith, the previous decision of the Depart-
ment is set aside, and your office decision is accordingly modified and
the case herewith remanded for your farther action in accordance with
the direction herein given.
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MINING CLAIM-MILLSITE-ADYERSE CLAIM.

SNYDER V. WALLER.

The adverse proceeding contemplated by the mining law is for the purpose of deter-
mining the right of possession as between conflicting mining claims, and does
not include a suit in the courts to settle a question as to the character of the
land.

Secretary Bliss to the Oommissioner of the General Land Office, July 12,
(W. V. D.) 1897. (P. J. C.)

The prior history of this controversy will be found in 20 L. D., 144,
and 22 Id., 318, where the facts are set forth in detail. For the pur-
poses of this case in its present shape, it is only necessary to say that
Joseph Snyder filed a protest against the mineral, entry of Oscar
Waller for the Waller No. 1 lode claim. Snyder claimed the Rainy
Day millsite, which conflicted with the Waller lode. Among other
charges made by the protest was, that the ground. was non-mineral. A
hearing was had, and the local officers recommended that the protest
be dismissed. They concluded that the preponderance of the testimony
seemed to favor the mineral applicant, and on appeal your office
affirmed their judgment, but ordered a republication of the application
for patent, and added: "Under the republication and reposting, adverse
claims may he filed as in the case of an original publication and posting
of the notice." This judgment became final, for the reason that there
was no appeal. The case finally reached the Department on certiorari,
and your office judgment was affirmed (see cases cited above).

In conformity with the order of your office, Waller made republica -
tion, and during the period thereof Snyder filed his protestand adverse,
and within the statutory period instituted suit in the local court. Sub-
sequently Waller moved the local office to dismiss the adverse claim,
for the reason that:

The said adverse claim being based on a mill-site claim, which must be non-min-
eral, for the reason that it has already been determined by this l)epartment in pro-
ceedings between the parties hereto that the premises herein involved are mineral
in character and subject to entry under the mineral laws, which determination is
conclustve.

The local officers overruled the motion, and on appeal your office
affirmed their action, whereupon Waller prosecutes this appeal, assign-
ing error as follows:

(1) The Honorable Commissioner erred in his decision herein in holding that the
adverse claimant, Joseph Snyder, is not barred and estopped from assertinghismill-
site location herein by the former decisions of this Department upon the protest
heretofore filed in Joseph Snyder v. the application and entry of Oscar Waller for
the Waller No. 1 lode claim, lot No. 722.

(2) The Honorable Commissioner erred in his said decision in not holding that
said Snyder by his general appearance in said protest proceedings did not waive as
to himself all irregularity or lack of notice connected with the entry of said lode
claim and the said hearing.
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(3) The Honorable Commissioner erred in his said decision in holding that said
prior decisions of this Department did not fix and determine the mineral character
of the land embraced in said Snyder's mill-site location, and that such determination.
was not and is not conclusive-upon him in this proceeding.

(4) The Honorable Commissioner erred in denying Oscar Waller's motion to dis-
miss the protest and adverse claim of said Joseph Snyder filed herein, and in hold-
ing that if the judgment heretofore rendered herein is conclusive of Snyder's claim
it is necessary or proper that this appellant, Waller's claim, should be determined or
settled in the adverse suit no", pending, for the reason that if said former jndgment
is conclusive of Snyder's claim, then Waller's claim should be determined by the
Land Department ex parte according to the usual practice in e parte cases.

Section 2337 (Revised Statutes) provides that non-mineral land may
be patented as a mill-site, "subject to the same preliminary require-
ments as to survey and notice as are applicable to veins or lodes."

It appears that the Rainy Day mill-site was "located" in 1878, but
so far as the record shows no attempt has ever been made to secure a
patent for the same. In 1889 the Wailer lode claim was located, which.
conlicts with the mill-site. As a result of the hearing had, it was
decided that the land was mineral in character, and this judgment
became final. The character of the land is therefore finally settled as
mineral. Hence, it follows that it can not be entered as a mill-site.
(Alta Mill-site, 8 L. D., 195.)

The adverse proceeding contemplated by the statute is for the pur-
pose of determining the right of possession as between parties claiming
conflicting mining claims, and does not, in my judgment, comprehend
a suit in the courts to settle the question as to the character of the
land. That subject is one that is exclusively within the jurisdiction of
the land department, and any judgment of a court on this question
would not be, necessarily, binding on the Departinent. (Alice Placer
Mine, 4 L. D., 314; Powell v. Ferguson, 23 L. D., 173.)

Where the character of the land is involved to the extent that the
determination of that question fixes the right to purchase the same, it
can only be decided by the executive branch of the government which
is clothed with the power to determine the question. It follows, I thin~k,
that there is nothing for the court to determine under the adverse that
would aid the Department in deciding to whom the patent should issue.

Your office judgment is therefore reversed, and the motion to dismiss
the protest and adverse is sustained.

CONTEST-ORDER OF DISMISSAL.

LIMBOCER v. STOVALL.

A contest should be dislissed if not diligently prosecuted to trial and jLdgment.

Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W. V. D.) 1897. (E. B., Jr.)

This is a contest, initiated June 30, 1893, by Clarence . Limbocker,
against the hornestead entry of James M. Stovall, made April 30, 1889,
for the SE. I of section 17, T. 6 N., R. 1 W., Oklahoma City, Oklahoma,
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land district. The land described was opened to settlement at noon of
April 22, 1889, under the act of March 2, 1889 (25 Stat., 1004). Lim-
bocker's contest affidavit charged that Stovall entered upon land opeiied
to settlement under said act subsequent to the date of the act and prior
to the date of the opening, in violation of said act and the proclamation
of the President thereunder dated March 23, 1889.

This contest, together with a prior contest of one Charles N. Cush-
man against the said entry on the same ground, having been dismissed
by the local office for want of prosecution, under general instructions
from your office relative to numerous contests which had not gone to
trial and were apparently lying dormant and neglected, was, on appeal
by Limbocker, reinstated by your office decision of March 4 1895, on
the ground that, as therein stated, the local office-
erred ii dismissing Limbocker's contest for wantof prosecution, without first issuing
a notice of hearing thereon and giving him an opportunity to serve it, because he
could not otherwise know that the prior contest had been disposed of.

Hearing was thereupon duly ordered by the local office on Limbocker's
contest (Cushlmian's having been disposed of by the dismissal thereof
and his failure to appeal) for May 13, 1895, on which day, on plaintiff's
motion, the case was continued to June 3, 1895. The contestant failing
to appear on the last mentioned date, the case was then, on motion of
contestee, dismissed for want of prosecution. On July 2nd, following,
contestant filed a motion to reinstate the contest on the ground, in sub-
stance, that, understanding that the case was continued to June 4,
1895, he made no effort to appear on the day preceding, but was ready,
however, for trial on either of those days. With the motion there was
filed affidavits of contestant and his attorney tending to show that they
had understood that June 4th, and not June 3d, 1895, was the day set
for the trial of the case.

On July 18, 1895, the local office denied the said motion in the follow-
ing language:

The within application to set aside dismissal is denied. Plff's counsel was before
the office when continuance was granted and knew the day set.

On appeal by Liaibocker your office, on December 10, 1895, in affirn-
ing the refusal of the local office to reinstate the contest, said:

It is very evident that this contest has not been diligently prosecuted, and that
Limbocker has very tardily taken the various steps by which be has sought to keep
his contest alive. Plaintiff and his attorney were both present at your office on May
13, 1895, when the case was, at their request, continued to June 3, 1895, and they
therefore have no valid excuse for not knowing positively when the case would come
up again in regular order. Besides plaintiff's attorney was advised by telegram (in
response to his request}i, on the very day of the dismissal, that such action had been
taken, and yet he did not ask a reinstatement until July 2,1895.

Contestant now duly prosecutes here an appeal from the decision last
mentioned, of your office, contending that under the facts shown it was
-error on the part of your office not to.bave directed the reinstatement
of his contest.
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Contestant's motion for reinstatement having been filed within thirty
days from the telegraphic notice (in response to a telegram by his
attorney asking whether the case would be heard on June 4, 1895) he
is not chargeable with negligence in respect to that motion, as suggested
in your office decision (Rule 43 of Practice, 23 L. D., 599). But, having
accepted such notice and acted upon it in time by appealing to your
office, it is now too late to raise, for the first time, as the present appeal
seeks to do, the question of the sufficiency of such notice.

As suggested by the decision of your office, the charge of "sooner-
ism" made by Limbocker against the validity of Stovall's entry has
not been diligently prosecuted. More than four years after entry were
allowed to elapse before this contest, based upon that general charge,
was initiated. More than eight years have passed since Stovall, now
over sixty-four years of age, began to make a home on the land involved
for himself and his family. A similar charge by another person, as
already hereinbefore indicated, was allowed to drop without trial.
Such cases as these, where the party who files the contest affidavit
claims no right to the land superior to that of the entryinan, but
appears to charge only a disqualification and secure a forfeiture, must
be diligently prosecuted to trial and judgment, or suffer dismissal for
the failure so to do. This entryman should not be further harassed at
this late day by a tardy contestant. The local office is positive that
Linbockers counsel knew that the case was regularly set for trial on
June 3, 1895. As both said counsel and his client were present when
the continuance to that date was granted, at their request, they should
have known with certainty the day on which they were required to
proceed with the case.

The default is not excusable. The motion to reinstate the case was
properly denied by the local office, and your office decision sustaining
the denial is hereby affirmed.

SAVAMP LANDS-WAGON ROAD GRANT-ESTOPPEL.

STATE OF OREGON V. WILLAMETTE VALLEY AND CASCADE MT.
WAGON ROAD CO.

The State by securing title to lands under the wagon road grant of July 5, 1866, is
estopped from subsequently claiming the saine lands under the prior grant of
swamp lands.

Secretary Bliss to te Commissioner of the General Land Office, July 12,
(W. V. D.) 1897. (F. W. C.)

The appeal filed on behalf of the State of Oregon from your office
decisions of January 9 and 10, 1896, rejecting the claim made by the
State on account of its swalp land grant to certain described tracts
situated within the Burns and The Dalles land districts Oregon, for



DECISIONS RELATING TO THE PUBLIC LANDS. ii

the reason that the tracts claimed had either been certified or patented
to the State on account of the grant made by the act of July 5, 1866
(14 Stat., 89), for the benefit of the Willamette Valley and Cascade
Mountain Wagon Road Company, has been considered.

By the act of July 5, 1866 (suepra) a grant was made to aid in the
construction of a certain wagon road therein described, which act was
duly accepted by the State, and by act of its legislature, approved
October 24, 1866, was conferred upon the Willamette Valley and Cas-
cade Mountain Wagon Road Company.

The tracts here involved were at dift rent times selected on account
of the wagon road grant, and, as before stated, all of the lands have
either been certified or patented on account of said wagon road grant.

The State has also made selection of the lands, claiming that they had
passed to the State as swamp land under the act of March 12, 1860 (12
Stat., 3), which was prior in time to the act making the grant to the
wagon road company.

With but a few exceptions the lands had been selected and approved
on account of the wagon road grant long prior to the assertion of any
claim on account of the swamp grant.

As thus presented the case is in all important particulars similar to
that of the State of Iowa v. Cedar Rapids and Missouri River, Dubuque
and Sioux City, and Iowa Falls and Sioux City Railroad Companies,
decided August 24, 1876, and reported in volume 2 of Copp's Land
Laws, 1882, page 959. There the lands had been selected and approved
on account of acts making grants to the State to aid in the construe-
tion of certain railroads, which grants had been by its general assembly
conferred upon certain railroad companies. After the certification of
the lands 011 account of the railroad grants, claim was made that the
same tracts had passed to the State under the swamp grant, which
antedated the railroad grant, and the State therefore requested that
patents should issue to her for the lands, notwithstanding the certifi.
cation on account of the railroad grants.

The State's claim was sustained by your office, whereupon the com-
panies appealed, urging the following objections:

First. That the State is estopped by her own acts and by the acts of her author-
ized agents from asserting any claim to the lands in question.

Second. That the said lands, having been once duly certified to the State or to said
companies unmier grants made to aid in the construction of certain railroads, have
passed beyond the jurisdiction of this Department.

In considering said objections the Department, in said decision of
August 24, 1876, held as follows:

After the lines and routes of the several railroads mentioned in the act of July 14,.
1856, aforesaid, became definitely fixed, the State, through her duly authorized agent,
procured the lands inuring to said grant, including the lands in question, to be cer-
tified to her, and then transferred them to the companies entitled thereto respectively.

It further appears that the State by act of her general assembly authorized the
said companies to make such disposition of said lands, by mortgage or deed of trust,
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as might by them he deemed proper, in order to secure means to aid in the construe-
tion of said roads, and that they were mortgaged for that purpose. It further
appears that the State has insisted on her right to tax said lands as the property of
the respective railroads since they were transferred to them, for State, county, and
all other purposes, which taxes the companies have been compelled to pay.

In view of the facts thus appearing, I am of the opinion that the objection is vell
taken. A State may be estopped by her own acts, or the acts of her authorized
agents. (Commonwealth v. Andre, 3d Pick, 224. Brausen rs. Weirth, 17 Aall., 42.
Nieto . Carpenter, 7 Cal., 528. Bigelow on Estoppel, 246.)

Upon the question raised by the objection I am of the opinion that the rule laid
down by Secretary Thonipson in his decision of February 8tli, 1860, that " hen the
Department has fully executed one grant its officers should cease all action under
another grant of the sante land to the same grantee," should be followed in this and
all similar cases. While I am not prepared to admit that the Department loses
jurisdiction to act in every case where lands have been certified or patented, I am of
the opinion that it should be exercised only in extreme cases, where withont its
exercise the party entitled to the land would be remediless. The reason for this
rule is clearly stated in he decision of my predecessor in the case of Latimer et a.
v. the B. & M. River Railroad Company. (Copp's Land Laws, page 403.) "It is of
the utmost importance that titles given by the Department sliould rest on a firm
and substantial basis, that they should be accepted and recognized as final adjudi-
cations by the Department of the rights on which they are founded, that persons
holding these should be secured in their possession and the pnblic generally should
have confidence in their stability." If the State of lowra had any rights to the lands
now claimed by her which she has not granted or forfeited she has a complete remedy
therefor in the courts, without the aid of this Department.

After careful consideration of the matter I agree fully with the con-
clusions reached in said opinion, upon which it appears the action
taken in your office decisions now under consideration was predicated.

Said decisions are therefore accordingly affirmed.

COSTS--CONTEST INVOLVING PRIORITY OF SETTLEMENT.

SM3ITH1 V. CORRELL.

In a contest arising on an allegation of a prior settlement right the costs should be
assessed under Rule 55 of Practice.

Secretary Bliss to the Colmnissioner of the General Land Office, July 12,
(W. V. D.) 1897. (0. J. G.)

On July 11, 1893, Phillip A. Correll made homestead entry for the NE.
- of NE. I section 16, and the W. of NW. and the NW. of SW.
Sec. 15, T. 10 S., R. 5 E., Oregon City land district, Oregon.

On the same date Edwin V. Smith filed an affidavit of contest
against Correll's entry, so far as it covered the NW. 1 of NW. of See.
15, alleging priority of settlement.

After a hearing was bad on said affidavit of contest the local office
rendered decision dismissing Smith's contest and holding Correll's entry
intact. Smith appealed to your office, where, under (late of March 11,
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1896, the said decision of the local office was affirmed. Your said office
decision concluded as follows:

In determining who should pay the costs in this proceeding, it appears that you
adjludged that Smith should pay all the costs, and Smith appeals firom that to this
office. Smith in his application to contest Correll's etry cains that he was the
first settler on said land and that le claims said land by virtue of priority of settle-
ment over Correll. He is not. claiming a preference right to said land, and rule 54
does not apply. Your taxation of costs is set aside, and you will retax the costs
under rule 55.

Smith appealed to this Depaitment from the decision of your office
ill dismissing his contest, and Correll appealed from the above order
contained in the same decision as to the taxation of costs under rule
55. Both appeals were transmitted to the Department under date of
July 1, 1896.

On March 15, 1897, the Depaitment rendered decision wherein the
action of your office in dismissing Smith's contest and holding Correll's
entry intact was affirmed.

Smith now files what purports to be an apllicatioll for certiorari;
that is,
for an order directing-your office to defer and to withhold all and further action on
the departmental decision in the foregoing case, dated March 1.5, 1897, until the
motion and the case as above entitled, involving the question of taxing the costs
herein under rule 55, now pending before the Secretary on appeal by the contestee
herein from that portion of your office (lecisiou of March 11, 1896, may be detdrmined
and complied wvith.

It is contended by the applicant that
to allow the coutestee to make final entry upon the proof already submitted and
nowd pending before the local office, waiting the determination of the Tight of entry
herein, would, i the event of the Secretary affirming the Commissioner's decision of
March 11, 1896, taxing costs under Rule No. 55, place the contestee out of the juris-
diction of the office, and thus defeat the relief asked for.

The Department in its decision of March 15, 1897, failed to pass upon
that feature of the case having reference to the taxation of costs,
although duly considered in your said office decision, and raised on
appeal to this Department. In view of this fact the said application
may very properly be treated as a motion for review, and the decision
thereon as supplemental to the decision already rendered and promul-
gated.

After careful consideration of the question raised as to the proper
taxation of costs in these proceedings, I am of opinion that the order
of your office was correct, and is accordingly hereby affirmed.

This decision by the Department will constitute authority to your
office to demand compliance with the order contained in your office
decision of March 11, 1896, as to the taxation of costs under Rule 55,
before finally passing the land in controversy to patent.
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CONTEST-CONFIRMIATION-SECTION 7, ACT OF AARCH 3, 1891.

NYMAN V. JOHNSON.

A contest against a pre-enption entry, as to part of the land covered thereby, on
the ground of a settlement right, and failure on the part of the pre-emptor to
comply with law, is barred under the proviso to section 7, act of March 3, 1891,
if, after the lapse of two years from the issuance bf final receipt, there is pend-
ing no contest or protest involving the land in question.

Secretary Bliss to the Commis3ioner of the General Land Office, July 12,
(W. V. 1).) 1897. (C. J. W.)

On August 15, 1892, Thomas Johnson filed pre-emption declaratory
statement, No. 7778, for the E. of the SE. 1 and SE. 1 NE. of Sec. 5,
and NE. I NE. 4- of Sec. S, T. 6 N., R. S W., Oregon City, Oregon, alleg-
ing settlement November 14, 1889. September 19, 1892, John Rian
filed declaratory statement, No. 702, for lot I and SE. t NE. of Sec.
5, and lots 3 and 4, in said township, alleging settlement January 9,
1888, and January 19, 1893, he transmuted his declaratory statement
to homestead entry No. 10495.

On March 18,1893, Johnson offered final proof, but did not cite Rian
specially, and final cash certificate. No. 5947 issued to him, including
the SE. I NE. t See. 5, which was also embraced in Rian's filing. John-
son's final receipt and certificate bears date March 22, 1893.

On July 27, 1894, Rian filed affidavit of contest, alleging in substance
prior settlement on the land in controversy. A hearing was ordered,
and the local officers found from the proof that Rian made his settle-
ment in advance of Johnson and recommended the cancellation of John-
son's entry as to the SE. 1 of NE. of Sec. 5, and from this decision
Johnson did not appeal and it became final.

On September 26, 1896, Joseph Nyman filed affidavit of contest
against said cash entry, alleging settlement on the E. t of the SE. 1 of
Sec. 5 and NE. Of NE. of See. 8, T. 6 N., R. 8 W., and that John-
son did not reside upon, cultivate or improve said land as required by
law' and praying that he be allowed to prove his allegations.

'The local officers forwarded said affidavit to your office, and the
same was on the 10th of December, 1896, considered, and the contest
dismissed. From this decision Nyman has appealed to the Depart-
ment. It is alleged-

1st. That it was error to hold that there was no pending contest against the
validity of Johnson's entry within two years after such entry.

2d. That it was error to hold that Nyman's contest was barred by the proviso to
section 7 of the act of March 3, 1891 (26 Stat., 1095).

Said proviso is as follows-
Provided, That after the lapse of two years from the date of the issuance of the

receiver's receipt upon the final entry of any tract of land under the homestead, tim-
ber culture, desert land, or preemption laws, or under this act, and where there shall
beno pending contest or protest against the validity of such entry, the etryman
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shall be entitled to a patent conveying the land by him entered and the same shall
be issued to him, but this proviso shall not be construed to require the delay of two
years fromn the date of said entry before the issuing of a patent therefor.

Your office properly held that at the end of two years from the date
of the issuance of the receiver's final receipt, there was no contest or
protest pending against the entry of Johnson touching the land to
which Nyman now lays claim, and that his contest was barred by the
proviso aforesaid.

Johnson was not bound to live on the land after he submitted final
proof and paid the purchase money; Nymanis alleged settlement after
final cash entry of Johnson appears to be an act of trespass rather than
one of rightful settlement.

Your office decision dismissing Nyman's contest is affirmed.

SUGAR LOAF RESERVOIR SITE-ACT OF MARCH 2, 1897.

INSTRUCTIONS.

DEPARTMIENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., July 14, 1897.
REGISTER AND RECEIVER, Leadville, 0o.

SIRs: In accordance with the provisions of the Act of Congress
approved March 2, 1897, entitled: "An act to vacate Sugar Loaf Reser-
voir site in Colorado and to restore the lands contained in the same to
entry," (29 Stat. 603), you are hereby instructed to dispose of the lands
involved at public auction at your office after thirty days notice by
advertisement at a price not less than two dollars and fifty cents per
acre.

To carry out the purposes of the act (the use of the lands for a reser-
voir site), it will be necessary to offer all the lands in a single lot, and
under the conditions prescribed in the notice, a draft of which is
enclosed herewith, in which you will insert some hour convenient for
the sale.

The notice is to be published once a week for thirty days in some
newspaper of general circulation i your district and in the vicinity of
the lands, the first publication to be in the last week of July. A copy
of the published notice shall be posted in your office for at least 30 days
prior to the date of sale.

On the lay and at the hour named you will offer the lands in a
single block, to the highest bidder at a price not less than two dollars
and fifty cents per acre, the purchase money to be paid immediately
upon the acceptance of the bid. In the event that any bidder fails to
pay the amount of his bid, you will re-offer the lands, and will not
again recognize him as a bidder during the continuance of the sale.
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You will so conduct the sale as to secure fair dealing and the best
price obtainable for the lands.

Upon the payment of the amount of the bid, you will issue certifi-
cate and receipt similar in form to the ordinary cash certificates and
receipts. You will give them current numbers and date, modifying
them to suit the case, and changing the last paragraph of the cer-
tificate so as to read as follows:

"Now therefore be it known, that on the presentation of this certifi-
cate to the Commissioner of the General Land Office, and the submis-
sion. within three years from the date of this certificate, of satisfactory
proof of his title to the lands in said reservoir heretofore disposed
of by the Government, and of the construction of the reservoir and the
storage of water therein for increasing the flow of the Arkansas River,
as contemplated by the Act of March 2, 1897, the said .. ..
shall be entitled to receive a patent for the tracts above described,
subject to the conditions prescribed in the notice under which this sale
was made.' You will write on the margin of the certificate "Public
sale of lands in Sugar Loaf Reservoir Site under Act of March 2,
1897," and will report the sale on your regular cash abstracts, writing
opposite the item the same statement. You will also make report
thereof on your regular quarterly returns.

The sale concluded you will make special report of your proceedings
to this office. In accountino for disbursements the receiver will include
disbursements made on account of said sale in his regular disbursing
accounts accompanied by proper vouchers. You will also transmit to
this office a copy of the paper containing the first publication of the
notice, for its information.

Your attention is called to the fact that in the list of lands in the
notice are included the E. - NE. 4, NW.4 NE. and Lot 11, See. 19,
T. 9 S., R. SO W. (i. e. the fractional NE. j). By your letter of June 23,
1897, you report that you had notified two parties who had filed
declaratory statements for the NE. i that they would be allowed 60
days to show cause why they have not completed their filings, in
default of which the filings would be canceled, in accordance with the
instructions of office letter of June 19, 1897. Should either of the par-
ties take any action within the time allowed, that is, up to and includ-
ing Sept. 1, 1897 you will omit the said tracts from the lands sold.
But if no action be taken by either of the parties within that time, you
will include the said tracts in the list of lands sold.

You will acknowledge the receipt of this letter.
Very respectfully,

BINGER HERMANN,

Comm issioner.
Approved July 13, 1897.

C. N. BLISS, Secretary.
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SWVAMP GRANT-INDIAN OCCUPANCY-ALLOTMENT.

STOCKBRIDGE AND MUNSEE INDIANS V. STATE OF WISCONSIN.

The fee to swamp lands in the State of Wisconsin embraced within the right of
Indian occupancy provided for by the treaty of October 18, 1848, passed to the
State by the subsequent swamp grant; but the right of possession under said
grant remained in abeyance until such time as the Indian right of oecupancy
should be surrendered, or otherwise ended by the United States.

When by the subsequent treaty of February 11, 1856, the Indians, so protected, ceded
to the United States certain lands embraced within their right of oceupancy;
such relinquishment, as to the lands covered thereby, though for the expressed
purpose of locating the Stockbridge and Munsee Indians and other Indians
thereon, operated to remove the only obstacle to the merger of the right of
possession with the fee that passed under the swamp grant, and entitled the
State to receive patents nuder said grant.

The act of March 3, 1893, providing for the issuance of patents to the Stockbridge
and Munsee Idians under allotments selected in accordance with the treaty of
of 1856, where said Indians had remained in possession under said allotments,
did not contemplate the issuanee of patents for lands that had prior thereto
passed to the State under the swamp grant.

Assistant Attorney-,General Van Devanter to the Secretary of the Interior,
July 12, 1897. (W. C. P.)

In response to your request for an opinion as to the proper course to
procure a relinquishment from the State of Wisconsin of certain lands
allotted to Stockbridge Idians and the cancellation of patents issued
to said State therefor in 1865, I would submit the following:

By letter of February 20, 1897, this Department directed the Com-
missioner of the General Land Office to issue patents to certain Indians
of the Stockbridge and Munsee tribes in accordance with the approved
schedule of allotments transmitted therewith. On March 22, 1897, the
Commissioner of the General Land Office reported that certain of the
tracts embraced in said schedule, the SE. of the NE. and the E.#
of the SE. - of Sec. 25, T. 28 N., R. 14 E., had been conveyed to the
State of Wisconsin as swamp lands by patent dated November .13,1865.
He further stated that this fact was called to the attention of the
Department on April 5, 1866, and that his office was by departmental
letter of April 23, 1866, notified that the State declined to surrender
the patent for said tracts. He referred to the decision of the supreme
court in Weeks v. Bridgman (159 U. S., 541) and the ruling of this
Department holding that an erroneous certification of lands is null and
-void and constitutes no bar to a subsequent issuance of patent, and
submitted the following:

I have to ask whether under said decisions patents cannot be issued to the Indians
for the lands erroneously patented to the State as aforesaid.

This letter was referred to the Commissioner of Indian Affairs for
consideration and report, who as to those tracts suggests:

That inasmuch as the patent to the State of Wisconsin issued in 1865 was erro-
neonsly issued, and as the Indians are entitled under their treaty to take the lands

2670-VOL 25-2
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on which they have located in allotment it would seem that the government is under
solne obligation to deliver to the Indian a fee simple patent, free of any cloud or
iencumbrance whatever, and that the State should again be requested to relinquish,
-or be compelled to do so by suit, if it should refuse.

Thereupon the matter was referred to me for an opinion, as before
stated:

By a treaty between the United States and the various tribes of
Indians, made August 18, 1825 (7 Stat., 272), the boundaries of the
lands to be occupied by the several tribes were agreed pop, and the
land here in question fell within the boundaries of the tract assigned to
the Menominee Indians. By the treaty of February S. 1831 ( Stat.,
342), between the United States and said Menominee Indians certain
tracts were ceded .to the United States, but te tracts involved here fell
within the boundaries of a larger tract, which it was agreed, "shall be
set apart and designated as their home."
- By the treaty of October 18, 1848 (9 Stat., 952), said Indians ceded

all their lands in Wisconsin to the United States, the second article
thereof reading as follows:

The said Menominee tribe of Indians agree to cede, and do hereby cede, sell, and
relinquish to the United States all their lands in the State of Wisconsin wherever
situated.

In exchange therefor the Indians were given certain lands west of
the Mississippi river for a home, but it was further provided by Article
VIII. as follows:

It is agreed that the said Indians shall be permitted, if they desire to do so, to
remain on the lands hereby ceded for and during the period of two years from the
date hereof, and until the President shall notify them that the same are wanted.

It seems that the Indians were not removed, but continued to occupy
as before the lands thus ceded to the United States, and that this con-
dition of affairs existed at the date of the act of September 28, 1850
(9 Stat., 519), granting the swamp lands to the several states.

On May 12, 1854, another treaty was entered into with these Indians
(10 Stat.,. 1064), by whieh they ceded to the United States all the lands
assigned to them under said treaty of October 1.8, 1848, and the United
States agreed to give "to said Indians for a home to be held as Indian
lands are held ", townships 28, 29 and 30 of ranges 13, 14, 15, and 16,
the lands in question being situated in one of said townships. In the
preamble to this treaty after a recitation'of the pertinent provisions of
the former treaty, the following language, showing the reasons for and
objects of said latter treaty, is used:

And whereas, upon manifestation of great unwillingness on the part of said
Indians to remove to the country west of the Mississippi River, upon Crow Wing,
which has been assigned to them, and a desire to remain in the State of Wisconsin,
the President consented to their locating temporarily upon the Wolf and Oconto
Rivers

Now, therefore, to render practicable the stipulated payments herein recited, and
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to make exchange of the lands given west o the Mississippi for those desired by
the tribe, and for the purpose of giving them the same for a permanent home these
articles are entered into.

The first connection of the Stockbridge and Munsee Indians with
these lands is founid in the treaty oFebruary 5,1856 (11 Stat., 663)
by which said Indians ceded to the United States all their lands at
Stockbridge in Wisconsin and their lands in Minnesota, in considera-
tion of which cession the United States agreed
to select as soon as practicable, and to give them a tract of land in the State of
Wisconsin near the southern boundary of the Menominee reservation, of sfficient
extent to provide for each head of a family and others lots of lands of eighty and
forty acres as hereinafter provided.

By the treaty of February 11, 1856 (11 Stat., 679) the Menominee
Indians ceded to the United States a "tract of land, not to exceed two
townships in extent, to be selected in the western part of their present
reservation on its south line," or the purpose of locating thereon the
Stockbridge and Munsee Indians.

Under the provisions of these treaties townships 28 of ranges 13 and
14 were selected for the purposes indicated therein, and the majority of
said Idiaus were removed to this land. Afterwards, the act of Feb-
ruary 6, 1871 (16 Stat., 404) directed the appraisal and sale of said two
townships, with a provision authorizing the Secretary of the Interior to
reserve from sale a quantity of said land not exceeding eighteen con-
tiguous sections for allotment to the "Indian party" of said tribe. It
seems that portions of said two townships of land were sold inder the
provisions of this act, and that some allotments were made there-
under, but o1 account of dissensions existing among the Indians and
dissatisfaction with the enrollment made uder. said act, further legis-
lation seemed necessary. Accordingly, the act of March 3,1893 (27
Stat., 744) was passed which directed an enrollment of said tribe to be
made and declared all members thereof who entered into possession
of allotments under the treaty of 1836, or the act of 1871, and had
remained in possession thereof "to be owners of such lands in fee
simple in severalty, and the government shall issue patents to them
therefor."

Under this act an enrollment of said Indians was made and the
schedule of allotments in question was prepared and approved.

This recital of the treaties and acts of Congress affecting these lands
gives a history of the Indians' claim thereto. The claim of the State
is asserted uder the grant of September 28, 1850, which was of the
swamp and overflowed lands "which shall remain unsold at the pas-
sage of this act," and has been construed by this Department and the
courts as a grant in Uprcasenti, operating to vest in the grantee State
the title to all such land as of the date thereof. There is no intimation
that these tracts were not of the character contemplated by the grant-
ing, act and the only question is as to whether the occupancy thereof



20 DECISIONS RELATING TO THE PUBLIC LANDS.

by the Indians under the permission given by the treaty of 1848 was
sufficient to except these from the grant.

It was held in State of Michigan (8 L. D., 308), that lands of the
character granted, but covered at the date of the swamp land grant by
a temporary reservation, passed under said grant subject only to the
use contemplated by the reservation. I Callanan et il. v. Chicago,
Milwaukee and St. Paul Railway Company (10 L. D,, 285) it was held
that the fee of swatmp lands occupied by the Indians at the date of the
grant passed thereunder, and that the right of possession attached
itself to the fee at once upon the extinguishment of the Indian right of
occupancy. In both these cases reference was made to the case of
Beecher v. Wetherby (95 U. S., 517), which arose nder the grant of
lands for school purposes, and it was said that the swamp land grant
should receive the same construction upon this point as was there
given to the school grant.

The land involved in Beecher v. Wetherby was section 16 i the same
township in which the lands here in question are situated. It was
there held that the land passed to the State subject to the right of
Indian occupancy; it being said:

The grantee, it is true, wvould take only the naked fee, and could not disturb the
ocenpancy of the Indians; that occupancy could only be interfered with or deter-
mined by the United States.

The tract involved there had been sold under the provisions of the
act of February 6, 1871, supra, whereby all rights therein in the Indians
had been determined. The controversy there was between a claimant
under patents from the State and a claimant under patents direct from
the United States by virtue of the sale under said act of 1871. No
interest of any Indian, or of any one claiming under or through an
Indian was involved in that case. So in the departmental decision
cited above the occupancy right of the Indians had been extinguished.

A similar question.arose in the case of United-States v. Thomas (151
U. S., 577), where it was charged that a crime had been committed
within the limits of the La Court Oreilles Indian reservation i Wis-
consin, but upon section sixteen. It was contended that section 16 in

every township in Wisconsin was ceded to the State for school pur-
poses and could not therefore be subsequently taken by the United
States and set off as a part of an Indian reservation. By a treaty
made in 1842 the Chippewa Indians were given a right of occupancy to
a large tract of land in Wisconsin and in 1854, by treaty, relinquished
their claim to this large tract, separate smaller reservations being pro-
vided- for the several tribes, among them; that of La Court Oreilles.
In speaking of the rights of the Indians and referring specifically to
the treaty of 1854, the court used the following language:

The treaty did not operate to defeat the prior right of occupancy to that particular
section, but, by including it in the new reservations, made as a condition of the
cession of large tracts of land in WisconsiD, continued it in force. The State of
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Wisconsin, therefore, had no such control over that section or right to it as would
prevent its being set apart by the United States, with the consent of the Indials, as
a part of their permanent reservation. So, by authority of their original rights of
occupancy, as well as by the fact that the section is incilded in the tract set aside
as a portion of the permanent reservation in consideration of the cession of lands,
the title never vested in the State, except as subordinate to that right of occupancy
of the Indians.

In State of Wisconsin (19 L. D., 518) a question arose as to whether
selections of the State under the swamp land grant of tracts in the
occupancy of the Indians should be approved. This involved the
treaties with the Chippewa Indianis of 1812 and 1854 mentioned by the
supreme court in United States v. Thomas, supra, and the Department,
after again ascertaining that the school-grant and the swamp -land
grant are similar in character so far as the passing of title is concerned,
and that the same reasoning applies in cases under the former as under
tte latter grant, and referring specifically to United States v. Thomas,
used the following language:

It is therefore directly in point and is authority for saying that by the grant of
1850 the State of Wisconsin acquired the title to the swamp lands in the Lao de
Flambeau reservation, subject to the right of Indian occupation, the mere naked fee,
without the right to occupy until the Indian right shall have been extinguished.
But instead of any action looking to the extinguishment of Indian right of occu-
pancy, it has been made more certain and stable by the treaty of 1851, providing for
the establishment of a permanent and specific reservation.. The Lae de Flambeau
reservation being such, nothing should be done which would tend to disturb or cloud
that right while it exists or which might appear to evidence a greater right in the
State than it really has or can get at the present time.

I The only conclusion to be deduced from these authorities is that the
State took the fee to this land at the date of the grant of September 28,
1850, but that its right to possession was held in abeyance until such
time as the Indian right of occupancy should be surrendered by them
or otherwise ended by the United States.

The suggestion of the Commissioner of Indian Affairs that in case
the State still refuses to reconvey said land legal procedure be resorted
to for the cancellation of the patent, does not seem feasible, in view of
the legislation contained in the act of March 3 1891 (26 Stat., 1093)
amending section 8 of another act of March 3 1891 (26 Stat., 1095)
which provides, aong other things, as follows: 

That suits by the United States to vacate and annul any patent heretofore issued
shall only be brought within five years from the passage of this act, and suits to
vacate ad annul patents hereafter issued shall only be brought within six years
after the date of the issuance of such patents.

The limitation fixed by said act epired as to this patent more than
one year ago, and hence a suit by the United States for its annulment
would not be entertained.

The form in which the Commissioner of the Genieral Land Office
submitted his question as hereinbefore quoted indicates that he is
inclined to the opinion that the rule announced by the supreme court
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in Weeks v. Bridgman (159 U. S., 541) as to the effect of all erroneous
certification of lands by this Department would apply with equal force
in case of a patent erroneously issued. The conclusion of the court in
that case rested largely, if not wholly, upon the express provision of
the act of August 3, 1854 (0 Stat., 346) under which the certifieation
there in question was issued, that-
where lands embraced in such lists are not of the character embraced by such acts
of Congress, and are not intended to be granted thereby, said lists, so far as these
lands are concerned, shall be perfectly null and void, and no right, title, claim, or
interest shall be conveyed thereby.

There may be cases where a patent might be treated by this Depart-
ment as absolutely without effect, because issued without authority or
in direct violation of. law. In Burfenning v. Chicago, St. Paul, Minne-
apolis and Omaha Ry. Co (163 U. S., 321), the court, after stating the
rule that in the administration of the public land system questions of
fact are for the consideration of this Department and that its judgment
thereon is final, uses the following language:

Bat it is also equally true that when by act of Congress a tract of land has been
reserved from homestead and pre-enmption, or dedicated to any special purpose, pro-
ceedings in the Land Department in defiance of such reservation or dedication,
although culminating in a patent transfer no title, and may be challenged in an
action at law. In other words the action of the Land Department cannot override
the expressed will of Congress, or convey away public lands in disregard or defiance
thereof.

The proposition that this Department may ignore the patents as void,
or the other proposition that it may interfere in any way to dispute the
right of the State thereto must rest upon. the theory that the right of
the State to a patent had not attached, and this because of the right
of occupancy by the Indians existing at the date of the grant of 1850,
and continuing up to the date of the patents. The only right the Indi-
ans had at the date of said grant was that of the Menominfee tribe to
remain on said lands temporarily given them by the treaty of 1848.

By joint resolution of February 1, 1853 (Gen. Laws of Wis., 1853, p.
110), the assent of the State was given 'to the Menominee nation of
Indians to remain on the tract of land set apart for them by the Pres-
ident of the United States, on the Wolf and Oconto rivers, and upon
which they now reside, the same being within the State of Wisconsin
aforesaid and described as follows, to wit: " ommencing at the south-
east corner of township 28 north, range 19, running thence west thirty
miles, thence north eighteen miles, thence east thirty miles, thence
south eighteen miles to the place of beginning."

This action by the State removed all doubt as to the right of the
Menominee Indians to remain upon said lands, but cannot properly be
construed as a relifquishment by the State of the fee to the swamp
lands within the boundaries described.

The decision of the supreme court in Beecher v. Wetherby, supra, is
authority for this conclusion, it being there held that the fee to school
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lands remained in the State after the date of this resolution, and that
the United States had no authority to make other disposition thereof.
These lands being encumbered by law with the right of occupancy by
the Indians, the r solution would have no greater effect than to formally
witness the recognition by the State of this right. It cannot be taken
as evincing a willingness upon the State's part, that the lands should
be dedicated permanently or even temporarily to any other purpose
than that mentioned-the occupancy of the Meuominee nation of
Indians. It did not express a consent that this right of occupancy
might be transferred to any other nation or tribe of Indians.

Afterwards the Menominee Indians, by treaty of February 11, 1856
(11 Stat., 679) ceded to the United States a tract of land, to be after-
wards selected, which tract when selected, included within its bounda-
ries the lands here in question. The Indians could convey no greater
or better interest than they had, which was only the right of occupancy,
the fee being in the State. It is true this relinquishment of their
claim was coupled with the statement that it was made

for the purpose of locating thereon the Stockbridge and Munsee Indians, and such
others of the New York Indians as the United States may desire to remove to the
said location within two years from the ratification hereof,

but this was a mere statement not even put in the form of a condition.
The effect of that relinquishment was to determine the right of occu-
pancy in the Menominee Indians, and thereby remove the only obstacle
to the imerger of the right of possession withthe fee. If this conclusion
be correct, the right of the State to possession attached long prior to
the date of the patents, and consequently those patents were not
erroneously issued. The State cannot therefore be compelled to relin-
quish its claim to these lands, and there seems to be no course open to
procure a relinquishment, unless it shall be voluntarily given. It is
true the Indian allottee may have to suffer, but this comes not from
the fault of the State, but from the mistake of the government in
attempting to give the land to the Indian after it had conveyed the fee
thereto to the State, and after the title of the State had been perfected.

While this answers the specific question in the note of reference I
deem it proper to mention another phase of the matter. The act of
March 3, 1893, after declaring who shall be members of said Stock-
bridge and Munsee tribe of Indians, makes a further provision as
follows:

And all members who entered into possession of lands under the allotments of
eighteen hundred and fifty-six and of eighteen hundred and seventy-one, and who
by themselves orbytheir lawful heirs have resided on saidlands continuously since,
are hereby declared to be owners of such lands in fee simple, in severalty, and the
government shall issue patents to them therefor.

The allotments here in question were selected by the Indians in 1856
and 1857, and must therefore have been selected under the treaty of
1856. That they entered into possession of the lands thus selected
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and by themselves, or by their lawful heirs, have resided upon them
continuously has been already adjudged by this Department when the
allotments were approved. These tracts then seem to come within the
letter of the law, declaring the Indian claimants to be the owners in
fee thereof and requiring the issuance of patents to them.

The land involved in the case of Beecher v. Wetherby, supra, also
came within the letter of the law directing the sale of the said two
townships, but the supreme court in that case said:

The act of Congress of February 6, 1871, authorizing a sale of the townships occu-
pied by the Stockbridge and Mnnsee tribes, must, therefore, be held to apply only
to those portions which were outside of sections 16. It will not be supposed that
Congress intended to authorize a sale of land which it had previously disposed of.
The appropriation of the sections to the State, as already stated, set them apart
from the mass of public property which- could be subjected to sale by its direction.

So in this case the title to the tracts in question had passed out of
the United States and Conigress had no control over that title or author-
ity to declare that it had vested elsewhere than in the grantee State.
If the conclusion that the title had become complete in the State be
correct, the issuance of patents to these allottees could have no effect
upon. that title, and nothing would be conveyed to the Indian thereby.
It will not be presumed that Congress intended said declaration to
apply to lands which had passed beyond the control of the United
States, or that a patent should issue which should be without effect.

For these reasons these tracts, while seeming to come within the
letter of said law of 1893, were not in fact within its terms, and hence
the provision therein as to issuance of patents does not apply to said
tracts.

In conclusion, I am constrained to advise you, as hereinbef6re indi-
cated, that a relinquishment of the lands in question can only be pro-
cured through the voluntary act of the State of Wisconsin, and that a
cancellation of the patents heretofore issued to that State for these
lands, can not be obtained by suit.

Approved, July 12, 1897.
C. N. BLISS, Secretary.

M1 INING CLAI-P-ROTEST-PLACER-NOTICE-EXPENDITURE.

ADAMS ET AL. V. QUIJADA T AL.

The issue raised is solely between the government and the etryman, in case of a
hearing on a protest against a mineral entry, in which no interest in the land
involved is alleged or shown on the part of protestant, prior to the application
for patent.

The fact that lode claims have been located on a tract of land, and subsequently
abandoned, can not affect the good faith of a placer app]icant for the same land.
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A misstatement in the published notice of an application for a placer patent, as to the
mining district in which the land is situated, is not fatal to the notice, where
the land is accuirately described by legal sub-divisions, and otherwise identified.

The proof as to expenditure should so itemize the improvements that it. can be
ascertained therefrom what proportion of the sumn expended is included in each
item.

Secretary Bliss to the Commissioner of the General Land Office, July 12;
(W. V. D.) 1897. (P. J. C.)

On October 22, 1892, David Quijada made application for patent for
the Blue Mountain placer mining claim, located by legal subdivisions,
embracing- the SE. of the SE. of See. 13; the NE. -of the NE. of
Sec. 24, T. 2 N., R. 11 E.; lot of the NW. 1, and the NE. of the
NW. 1 of Sec. 19, T. 2 N., R. 12 E., M. D. Al., Stockton, California, land
district, and described as being in Calaveras mining district. No pro-
test or adverse claim was filed during the period of publication, and
on January 12, 1895, he made mineral entry No. 443 for the land.

The location of this placer claim was originally made by Quijada and
seven'other persons, but the title of the others had passed to him by
deed before asking the application for patent, and he subsequently
conveyed the same to Jackson D. McCarty.

On January 29; 1895, the local office transmitted to your office the
affidavits of three of the original locators, in which they state that their
names were used as locators without any authority, and that their sub-
sequent deed was without consideration.

Ol March 7, 1895, James Adams et al. filed a protest against the entry,
alleging ( that the land was not placer mining ground; (2) that no
placer mining had been done on any part of the land "for a great many
years last past"; (3) that the entryman or his grantors have made no
improvements thereon; (4) " that there are many valuable' gold bear-
ing quartz ledges running through and across" the land, which were
known to the entryman at the time he made his application for patent;
(5) that the " quartz mines or ledges" were actually being worked and
developed at the time; (6) that there is no such mining district as
Calaveras, but the land is situated in the Madam Felix mining district;
and (7) "that said application was made with a view to obtain posses-
sion and patent to valid quartz mining ledges and to defraud the gov-
ernment thereof."

By letter of April 25, 1895, your office held that the affidavits of the
original locators "do not warrant any investigation by this office, and,
considered as protests, they are hereby dismissed;" and on the protest
of Adams et al. it was determined
that you (the local offlcers) should notify the protestants that they or any of them
will be allowed thirty days from notice hereof, within w-hich to apply for notice of
a hearing.

Pursuant to this order, Adams et al. formally asked for a hearing,
(1) on the ground of fraud in making said entry by said etryman";
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(2) that the lands are quartz mining, and not placer, and contain "well
defined ledges and lodes of quartz in place, bearing gold"; (3) that the
land "has been worked as quartz mining laim"; and (4) that the entry
was maele in the interest of McCarty.

A hearing was ordered and had before the local officers, and as a
result they found-

That the fact is established by a great preponderance of evidence that the Blue
Mountain l)lacer mining claim, so-called, is not placer mining ground, but that it is
valuable for quartz mining; that the entire proceedings by the defendant in this
case, having in view the procuring of a government patent for the Blue Mountain
placer mining claim have been characterized by had faith and g ossfroid: In view
of which facts we recommend that the application for patent for the Blue Mountain
placer mining claim be rejected.

On appeal your office affirmed the action of the local officers, deciding
that it is shown: () That two or three small gulches on the land in
controversy have been worked, many years ago, as placer mines, but
that the same were exhausted, and that, as a present fact, the land has
no value for placer milling purposes; (2) that Quijada, or his grantors,
had not expended $500 on the land in improvements; and (3)
that several well defined mineral bearing veins of quartz extend into ad across the
land in controversy, but the evidence does not affirmatively and satisfactorily show
that, as a present fact, these veins have been sufficiently developed to show that they
can be operated with profit, nor is it shown that these veins are sufficiently rich to
warrant miners of ordinary prudence and sagacity in expending their means and
labor in an effort to develop them.

Whereupon the case now comes before the Department on the appeal
of McCarty, and numerous errors of both law and fact are assigned.

it will be observed that the affidavit of contest upon which your office
ordered a hearing does not allege any interest in the lah'd in contro-
versy, or any part thereof, in either of the protestants. This is also
true of the affidavit that was filed before the local officers, under order
from your office, and upon which the hearing was ordered. It may be
further stated at this time, that the evidenee taken at the hearing does
not disclose any interest in either of the protestants, to any part of the
land included in the Blue Mountain placer claim, prior to the applica-
tion for patent for the same. Whatever question there may be, there-
fore, in this matter, in relation to compliance with the law on the part
of the placer claimants, or otherwise, is simply a question between the
government and the entryinan. The protestants alleging no interest
in themselves, and failing to show that any existed at or prior to the
time of the application for patent, they are necessarily without interest
in this controversy, and their testimony can only be used for the purpose
of ascertaining whether or not there has been a compliance with the law
on the part of the placer applicants.

The testimony in this case is very voluminous, and contains very
much that is entirely irrelevant to any issue that might have been
raised in connection with the issuance of patent to the placer claim-
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ants. It may be said that the theory of the protestants is, that inas-
much as there is, in the southern part of section 19, and the northern
part of section 30, some quartz minds that have been developed, and
that by reason of quartz croppings, which appear on the surface extend-
ing northwest from these mines and in the direction of the placer claim,
the land in controversy is also valuable for quartz milling purposes.
The fact is, however, as shown by the testimony, that this immediate
district has been known for its placer and quartz mines for a great
many years; that placer workings have been, in the early days of the
history of California, carried on to a considerable extent on and in the
immediate vicinity of what is now known as the Blue Mountain placer
claim; and that there have been no workings r developments upon
any part of the ground adjoining or in close proximity to the Blue
Mountain placer by which there has ever been disclosed any mineral
that would pay for working, or upon which there existed, at the time
the placer application was file(], any location. It is true that after the
application for patent had been made, and the period of publication
had ended, there was an attempt made by some parties to locate some
two or three claims south of a part of the land in controversy,-which
claims lap over onto the placer claims; but it is not shown that these
locations were ever perfected; neither is it shown, by any satisfactory
evidence, that there was any discovery of mineral that would entitle
them to the locations, or that there was any work dQne with a view to
developing the property to ascertain whether or not mineral existed in
paying quantities.

Much stress is laid upon the fact that McCarty and another, in 1884,
located two or three lode claims upon the land in controversy. It is
shown that-they did considerable work upon one of them, at least, for
the purpose of developing a lode, if any existed, and that the same
was abandoned as worthless, and remained so for some time before the
location of the placer claim.

The fact that there have been lode claims thus located and aban-
doned upon the land now sought under the placer mining laws, is no
objection whatever, and does not indicate any fraud or lack of good faith
upon the part of the placer applicants. (United States v. Iron Silver
Mining Co., 128 U. S., 73-681.)

It is very clear to my mind that if this land possesses any value for
mining purposes at all, it is for placer mining. It possesses no value
for agricultural purposes, and the evidence is not sufficient to overcome
the ina facie showing of its character as placer. At all events, it
can not be disputed that it is not shown by the evidence that any min-
eral has ever been extracted, or that any work has been done looking
toward producing any ore, from any quartz mines or veins within the
boundaries of the placer claim, excepting, perhaps, such as was done
by McCarty as above stated.

The charge of fraud on the part of Quijada in procuring this entry
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in the interest of McCarty, is not, in my judgment sustained by the
testimony. Neither Quijada nor McCarty appeared as a witness on
the stand, although McCarty was present at the trial. The only testi-

*mony on the point of fraudulent conduct, is that Quijada was an
I' ignorant sheep herder", in the employ of McCarty, and he and others
made the locations, and that Quijada afterwards made application for
patent and final entry, when he conveyed the property to McCarty.
It is also charged that some of his co-locators were ignorant of the
fact that their names had been used in making the location; but if it
be conceded that they were not cognizant of the fact that their names
had been used in Making the location, they certainly ratified any act
that may have been done in that direction by subsequently making a
deed to Quijada for their interests.

The fact that in the publication notice the property was described as
being in Calaveras mining district, is not, in my jdgment, under the
circumstances in this case, fatal to 'the publication notice. The land is
otherwise accurately described by legal subdivisions, is said to be in
the county of Calaveras, in the State of California, and the place of
the record of the same is given as in the recorder's office of Calaveras
county. Your office did not deem this a fatal defect, as by letter of
August 25, 1895, Quijada was required to furnish satisfactory evidence
of what mining district, if any, his claim was situated in.

There is one other point in connection with this matter, and that is,
as to the amount of the improvements on the placer claim, as reported
by the witnesses. They state in their affidavit, accompanying the
application for patent, that "said improvements consist of reservoirs
and ditches and mining tools on said claim; also tail race"; and that
their value is not less than $500.

It may be doubted whether this statement of the improvements is
sufficiently full and explicit to show the statutory amonut of expenditure.
Mining tools could-hardly be considered as part of the expenditure that
is demanded, and it would seem to be better form for the witness to
itemize the improvements, so that it could be ascertained with a
reasonable degree of accuracy, by your office, what proportion of the
$500 was included in the reservoirs, ditches, etc., and what in mining
tools. The attention o your office is directed to this point, and such
action should be taken in reference thereto as may be deemed advisable,
giving the applicant an opportunity, f he so desires, to show the
improvements that existed at the time the application was made, and
their value.

Your office judgment is reversed.
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REPAY-MTEN T-PRE-EMPTION ENTRY-.

FELIX McOOINN.

No right of repayment exists where a pre-empLion entry is canceled on account of
the pre-emptor having prior thereto exercised his re-emption right, and the
record shows that he swore falsely, in support of his second entry, that he had
never had the benefit of the pre-emption law.

Secretary Bliss to the Commissioner of the General Tand Office, JTuly 12,
(W. V. D.) 1897. (J. L)

I am in receipt of a letter of June 11, 1897, from the attorneys of
Felix McGinn, enclosing an application by the latter dated May 15,
1897, alleging that lie is the only surviving heir of John McGinn
deceased, and asking "for repayment of the purchase money paid on
entry of the N. I of the SE. 4 and the NE. of the SW. 1 of section 1,
T. 7 N., R. 4 W., as per cash certificate No. 567 issued at Helena, Mon-
tana, bearing date the 13th day of October, 1875"; and enclosing also
a letter from the Assistant Commissioner of the General Land Office
addressed to said attorneys, rejecting said application and returning
the same to them.

It appears that John McGinn deceased, on October 13, 1875, made
pre-emption cash entry of the one hundred and twenty acres of land
above described, and that said entry was canceled by the Commissioner
of the General Land Office on February 2, 1877, in obedience to a
departmental decision of February 22, 1877.

Harvey Spalding and Sons, attorneys now presenting this claim, in
their letter of June 11, 1897, aforesaid, say:

Upon reference to the Department decision of Febrnary 22, mentioned in the Com-
missioner's letter above quoted, it appears that the sole question considered in the
decision, and the sole ground mentioned br the cancellation of the entry is the cone
flict with the grant to the Northern Pacific Company.

The reference invited shows exactly the contrary.
On June 27,1876, the Commissioner of the General Land Office held

for cancellation John McGinn's entry aforesaid, the sole reason there-
for being stated as follows:

The records of this office showing that he made pre-emption location at Dakota
City, Nebraska, November 27, 1858, with M. B. Ld. Wt. 52,887-160 a, Act 55, R. and
R. 35 covering SW. T 14,29,7 E., 6th p. m., and that the sane was patented to him
June 1, 1861.

See. 10 act 4th Sept. 1841, and Sec. 2261 R. S., of U. S., provides that "No person
shall be entitled to more than one pre-emption right."

The departmental decision of February 22, 1877, in disposing of
McGinn's appeal from the Commissioner's decision of June 27,1876,
simply said:

The facts are correctly stated by you, and your decision, for the reasons stated
therein, is affirmed.

The brief of argument filed in that case on behalf of the Northern
Pacific Railroad Company expressly admitted that McGinn's rights as
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a settler were superior to the company's rights under its grant, if McGinn
were a qualified pre-emptor; and the proofs compelled the admission.

The claim that McGinn's second entry was canceled for conflict
requires no further attention.

The records show that John MCG-inn had made a previous pre-emption
cash entry as found by the Commissioner's decision; and that, never-
theless, MeGinn, on October 13, 1875, in support of his second pre.
emption cash entry, had made oath, " that I have never had the benefit
of any right of preemption under this act; " meaning the act of Septem.-
ber 4, 1841, as re-enacted in sections 2259, 2260, 2261 and 2262 of the
Revised Statutes,

Section 2262 of the Revised Statutes provided that:
Before any person claiming the benefit of this chapter is allowed to enter lands, he

shall make oath before the receiver or register of the land district in which the land
is situated, that he has never had the benefit of any right of pre-emption under sec-
tion tenty-two hundred and fifty-nine; . . . and if any person taking such oath
swears falsely in the premises, he shall forfeit the money which he may have paid
for such land, and all right and title to the same.

John McGinu's entry was canceled in obedience to this statute. An
application for repayment of money thus forfeited cannot be enter-
tained.

It seems that in the year 1877, John McGinn in his lifetime, applied
for re payment of the purchase money under section 2362 of the Revised
Statutes, which was then the law in force. On December 4, 1878, the
Commissioner of the General Land Office by a letter addressed to Hon.
Martin Maginnis, then a delegate in Congress from Montana Territory,
declined to recommend the repayment of the money paid by McGinn,
and referred to section 2262 of the Revised Statutes hereinbefore quoted,,
as a conclusive limitation of the authority of the administrative branch
of the government i such cases.

The action of the General Land Office in respect to the application
of Felix McGinnl, the alleged only surviving heir of John McGinn
deceased, is hereby approved, and said application is hereby rejected.
You will serve upon said attorneys a copy of this letter.

REPAY-MENT-FORFEITED RAILROAD LANDS.-

CRAYTON P. BRYATNT.

A purchaser of forfeited railroad lands under section 3, act of September 29, 1890,
is not entitled to repayment where his entry is properly allowed on the proof
presented, but is subsequently canceled on account of the falsity of said proof
in a matter essential to the allowance of the entry.

Secretary Bliss to the Cominissioner of the General Land Office, July 12,
(W. Y. D.) 1897. (C. J. G.)

On July 26, 1893, Crayton P. Bryant made cash entry No. 19396 for
lots 1, 2, 5 and 12, and the N. of the NE. and the SE. of the NE. i
See. 33, T. 15 S., R. 7 E., San Francisco land district, California.
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This land was embraced within the grant to the Southern Pacific
Railroad Company and was thereafter forfeited.

In his application to purchase presented to the local office August
22, 1892, Brvant stated:

I purchased the said land of one Burns who filed with the railroad company in
1887, with the bonafide intention to secure title thereto by purchase from the South-
ern Pacific Railroad Company when earned by it by compliance with the conditions
or requirements of the granting act of Congress.

In his final proof submitted to the local office July 26, 1893, Bryant
stated:

Have not lived on the land. In 1888 I bought the right of one Burns who had made
R. R. filing in 1887 and I took possession with the bona fide intention of purchasing
from the S.P. R. R. Co. when they had earned title under the conditions of their
grant. I went there under the printed invitation of the R. R. to settlers.

Th e proof was accepted by the local officers, the purchase money paid
by the entryman, and the entry allowed.
- By letter of September 5, 1894, your office directed the ]oeal officers

to require the entryman to substantiate his statement that Burns had
filed with the railroad company in 1887, and had thereafter transferred
the land to the entryman.

May 17, 1895, the entryman, declaring his inability to substantiate
his representation that Burns had filed upon the land with the railroad
company in 1887, surrendered his receiver's receipt, executed a relin-
quishment of all claims to the land, and made application for repay-
ment of the purchase money.

These papers were transmitted by the local office to your office,
whereupon the entry was canceled and the application for repayment
held for further consideration.

July 9, 1895, your office denied the application for repayment.
The entryman filed a motion for review of your said office decision

denying the application for repayment, and also an application for
reinstatement of a portion of his cash entry. In support of this appli-
cation for reinstatement the entryman furnished a copy of his grantor's
application, dated April 21, 1888, to purchase this land from the South-
ern Pacific Railroad Company, and in an affidavit accompanying the
same says, referring to your office letter of September 5, 1894-

I was informed thereby that it was necessary for me to furnish testimony that
Burns's application to the R. R. Co. was before 1888. This I could not do as Burns's
application was after 888.

February 4, 1896, your office denied the motion for review as well as
the application for reinstatement.

Appeal is made to this Department, but no error is assigned on the
denial of the application for reinstatement.

Bryant's cash entry was made under the third section of the act
of September 29, 1890 (26 Stat., 496), which, as applied to this case,.
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describes the persons who may make purchase thereunder in the fol-
lowing language:

Persons .... in possession .... under deed, written contract, or license from,
the State or corporation to which such grant was made, or its assignees, executed
prior to Januaryfirst, eighteen hundred and eighty-eight.

This statute was discussed and fully construed in Eastman v. Wise-
man (18 L. D., 337) and Aloore v. McGuire (21 L. D., 392).

It is clear from the foregoing statement that Burns was not, in con-
templation of the act of September 29, 1890, sprpa, a licensee of the
railroad company, because even his pplication to purchase was not
made prior to January 1, 1888. The entryinan herein, by his purchase
from Burns, acquired no better right tan was possessed by the latter.

The entrymall was not entitled to make cash entry under the statute
named, but his entry was not "erroneously allowed." Its allowance
was secured by Bryant upon his express representation and statement
that his grantor (Burns) had made application to the railroad company
in 1887 to purchase, and had thereby become the licensee of that coin-
pany. The local office was not responsible for this representation and
statement; it was the act of the entryman, made for the purpose of
securing the allowance of his entry, and he alone was responsible for
any error therein. The error here shown was not in the allowance of
the entry by the local officers, but was in the proof presented by the
entryman.

The subsequent affidavit of the entryman shows that the statement
made in the application to purchade and in the final proof was untrue.
That statement was an essential one in the proofs presented, because
without it the entry could not have been allowed. Had the entryman
correctly stated the time when his grantor, Burns, filed with the rail-
road company, the proofs would not have been accepted, payment
would not have been permitted, and the entry would not have been
allowed.

The entryman earnestly attempts to explain his conduct on the
theory that he was laboring -under a reasonable misapprehension as to
the law, but he makes no endeavor to explain his misstatement of the
facts.

Repayments of purchase money can only be made in pursuance of
law, and this case is not of the character described in the repayment
statute.

Your office decision is affirmed.
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DESERT LANDS -ACT OF AUGUST 1., 1894-CONTRACT.

STATE OF WASHINGTON.

-Under the provisions of the State statute accepting the terms of the desert and act
of August 18, 1894, a contract on behalf of the State, with the United States,
executed by the Commissioner of Arid Lands for said State, is not valid if not
approved by the governor and attorney-general of said State.

Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W. V. D.) 1897. (J. I. P.)

I am in receipt of your office letter " F " of the 19th ultimo, submit-
ting a mnap, lists, two contracts and other papers, filed on behalf of the
State of Washington, under Sec. 4 o the act of August 18, 1894 (28
Stat. 372-422), designating for segregation certain lands to be irrigated
from the Natchez and Columbia River Irrigation Canal, aggregating
6654.59 acres. After calling my attention to certain typographical
errors in the contracts (marked in pencil) which do not affect its mean-
ing, you direct my attention to the fact that the contract submitted on
behalf of the State is signed by the " Commissioner of Arid Lands"
for said State, bitt is not approved by the governor and attorney-gen-
eral. You refer to the proviso to section 3 of the act of the state legis-
]ature of Washington, approved March 22, 1895, accepting the provisions
of the " Carey act," and being in doubt as to the validity of said con-
tract, you submit it for ny consideration.

Section 3 of the Washington act, above referred to, after defining and
prescribing the duties of the commissioner of arid lands, provides
and he is further empowered to contract for the construction of ditches and canals,
the building of dams and reservoirs, the irrigation, reclamation, settlement and sale
of said arid lands, and to do and perform any and all things necessary to be done in
carrying into effect the objects of this act: Provided, that no contract or sale made
by said commissioner of arid lands shall be in force and effect until the same shall
be approved by the governor and attorney general.

Section 4 of said act, after prescribing certain further duties of the
commissioner of arid lands, provides that he
shall take all necessary steps on behalf of the State to secure a contract binding on
the United States to donate, grant, and patent to this State or its assigns the said
arid lands etc.

- I am aware that under the general rule governing the construction of
a proviso, it must be construed in connection with the section of krhich
it forms a part, and that it does not apply to other sections unless
"plainly intended so to do." (Sutherland on Statutory Construction,
See. 223). But in this case I think the "plain intent" of the Washing-
ton legislature, that the proviso to See. 3 of said act should apply to
any contract made by the commissioner of arid lands, is apparent.

The commissioner of arid lands is vested by the act in question with
authority to make on behalf of the State two classes of contracts: one

2670-VOL 25--3
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to secure to the State from the United States the lands contemplated
by the "Carey act" of August 18, 1894 (supra); and the other to dis-
pose of said lands for the purpose of irrigation and reclamation. It is
of primal importance to the State, that the first class of contracts should
be properly executed, for if they were not the second class of contracts
would avail nothing, and of this the legislature was unquestionably
aware. And when, in the proviso to the 3rd section of said act, it was
declared that no contract or sale made by said Commissioner etc. shall
be in force and effect until the same shall be approved by the governor
and attorney general, it meant both classes of contracts herein men-
tioned. It in short meant any contract that said commissioner might
make in reference to the acquisition or disposal of said lands by the
State of Washington.

As the contract transmitted by your letter "F" of the 19th ultimo is
not approved by the governor and attorney general of Washington, it
is returned herewith without action together with the other papers in
the case.

The recommendation made by you in the last paragraph of your letter
of the 19th ultimo, relative to the amendment of the forms and the con-
tract in the circular of November 22, 1894, will be made the subject of
a separate communication.

PRACTICE-NOTICE Or' DECISION-ATTORNEY-APPEAL.

WALKER V. GWIN.

Service of a notice of a decision upon an attorney of record is notice to the party he
represents.

Where a party is represented by two attorneys of record, and one of said attorneys
accepts service of a notice of decision, such party will not be heard to plead a
private understanding between himself and his attorneys under which all notices
were to be served on the other attorney.

The Department is withont jurisdiction to entertain an appeal if notice thereof is
not filed and served within the time provided in the Reles of Practice.

Secretary Bliss to the Commissioner of the General Land Office, July 12,
(W.YVD.) 1897. (E.B.,J.)

This is a motion to dismiss the appeal of Charles L. Walker, in the
case of said Walker v. Austin B. Gwin.

On December 7, 1896, in that case, involving the SE. i of section 29,
T. 20 N., R. SE., Perry, Oklahomia, land district, your office, affirming
the decision of the local office, held that Walker, although the prior
settler, had failed to reside upon the land as required by law, and that
therefore the right of Gwin to the land under his soldier's declaratory
statement filed October 3, 1893, and his entry March 29, 1894, and due
residence and improvement, was superior to that of Walker, and
awarded the land to Gwin. On March 24,1897, Jno. A. Oliphant, as
attorney for Walker, filed and served on 0win's attorney an appeal
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from the decision of your office. On June 5, 1897, Gwin filed a motion
to dismiss the appeal on the ground that the same was not filed, nor a
copy thereof served on the appellee or his attorney, within sixty days-
from personal service of notice of your office decision, as required by
the rules of practice.

It appears that Walker was represented at the trial of the case by
two attorneys-one of whom was said Oliphant, and the other one L. P.-
.Hudson. I the record is found the following acceptance of notice of
your office decision:

Before the United States Land Office, Perry, Okla., Dee. 30th, 1896.

CHARLES L. WALKER
a. Involving the SE. ± Sec. 29, T. 20 N., R. 8 E., I. M

AUSTIN B. GwiN.

We hereby accept service of Commissioner's letter "H", A. B. W., of December 7th,
1896, in the above entitled case, in favor of Gwin, and the receipt of a copy of said
letter is hereby acknowledged, together with the right of appeal therefrom within
sixty days from this 30, day of December, 1896.

Dec. 31, 1896.
L. P. HUDSON,

Atty. for Walker.
MORRIS & KELLOGG,

Attys. for Gtoin.

This was clearly notice to Walker of said decision, if Hudson was at
the time of the acceptance still his attorney of record (Yeoman v.
DeRoche, 22 L. D., 24).

With the appeal there was filed an affidavit by Walker stating-
That he is the contestant above named; that John A. Oliphant was and now is the

chief eounsel in his behalf since the filing of said contest, and the atty who had
charge in person of his said contest and upon whom all notices and orders were to
be served, and to whom looked for information as to what I should do and the
absolute management of said contest; that L. P. Hudson was only employed. to assist
my said atty in the trial of said contest and was not to have the care and manage-
ment of said contest thereafter; that the decision of the Hon. Commissioner as made
in this contest was served on said Hudson, as the record shows, who neglected to
notify this contestant of the same, and that this contestant did not find out about
the same until after the time for an appeal had expired, and then only through his
contestant; that he inquired before said time was up, and was informed no decision
had been made at said Land Office; that affiant if defeated before the Hon. Commis-
sioner in said contest had intended to appeal, and had so instructed his said atty
Jno. A. Oliphant; that he would have done so had he been so notified; that he relied
on said Oliphant having.the notice served on him of such decision when made, so
that an appeal could be taken if desired; that affiant desires to appeal and feels
he has a prior and better right to said land and therefore asks that such right be
granted.

With the appeal there was also filed an affidavit by Oliphant stating-
That he has had charge of the contestant's cause ever since said contest was com-

menced; that he has endeavored at all times to give the sane his personal attention;
that said Hudson was employed to aid him in the trial of said contest, but that affiant
expected and so instructed that all notices and decisions in said contest be made
on him; that affiant had no knowledge that said contest had been decided until the'
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fact had been written him by contestant, and that on going to the land office, found
that the time had expired to take an appeal to the Hon. Secretary; that said con-
testant had requested an appeal be taken in case a decision was rendered against
him, and would have done so had he known of the same in time.

While these affidavits tend to show that Walker and his attorney
Oliphant understood between themselves that the latter was to be
chief counsel for the former, they do not show that Hudson was not
Walker's attorney of record at the time of the above acceptance of
notice, nor that there was any such limitation upon Hadson's authority
as attorney as would preclude such acceptance from binding Walker in
the premises. It is significant that no explanatory affidavit of Hudson
has been filed in behalf of Walker. Walker does not state that Hnd-
son's attorneyship in his case ceased with the close of the trial, or that
it has yet ceased. The appeal from the decision of the local office to
your office in behalf of Walker is signed by both Oliphant and Hudson
as "Attys. for Pltfft.", and thus signed was served upon Gwin's attor-
neys, and the service by them accepted. Furthermore, M. C. atta,
clerk in charge of the contest docket and papers in the local office, in
an affidavit filed with said motion, swears positively that he "verbally"
informed said Oliphant of said decision and of the fact that formal
notice thereof had been given to Hudson, soon after such notice was
given, and that to all this Oliphant "responded 'All right', or words to
that effect."

The local officers were- not notified of any limitation upon uE[ndson's
attorneyship, nor that his attorneyship had ceased prior to the said
acceptance. A party can not, ased merely upon an alleged private
understanding between himself and one, or even both, of his attorneys
of record, limit the ordinary functions of one of them so as to avail
himself of all the advantageous consequences of the relation of client
and attorney, and, also, solely at his own election, avoid the conse-
quences of that relation when they are adverse to him, to the prejudice
of the rights of his adversary. Service of notice was evidently made
in good faith upon Hudson and so accepted by him. So far as the
record discloses, he was then still Walker's attorney, and the accept-
ance within the scope of his authority. Notice to him was notice to
Oliphant and Walker (Rule 106). If he was recreant, failing, as alleged,
to notify his client or to take the necessary steps to secure the right of
appeal, that is a matter not for the Department, but solely between him
and his client.

Notice of the appeal was not filed and served in time (Rule 86) and
hence the Department is without jurisdiction under its rule to entertain
the same (Van Dyke v. Lehrbass, 24 IL. D., 322).

The motion is allowed and the appeal dismissed.
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SETTLEMENT RIGHTS-RELINQUISEMENT.

SPRING V. RENOLD ET AL.

Settlement on land covered by the subsisting entry of another confers no right &s
against the record entrynian, but as between settlers on land thus reserved the
settlement first in time, other things being equal, is entitled to precedence, on
the relinquishment of the record entry.

Secretary Bliss to the Commissioner of the General Land Office, July 15,
(W. V. D.) 1897. (C. W. P.)

This is an appeal by Frank Spring from the decision of your office,
dated April 4, 1896, in the case of said Spring v. Adam Reinbold and
Gabriel Markvart, involving the NW. i of section 1, township 124 N.,
range 73 W., Aberdeen land district, South Dakota.

The record history-of the case is fully stated in your office decision,
and need not be now repeated.

On December 20, 1888, Gabriel Markvart made homestead entry No.
7505 of said land.

On October 1, 1895, the local officers received by mail Adam Rein-
bold's affidavit of contest against said entry. Subsequently, on the
same day, Frank Spring filed an affidavit of contest. Reinbold, in his
affidavit, charged that Markvart
has holly abandoned said entry, and has sold his buildings and improvements
thereon to said contestant, and delivered to him his receiver's receipt No. 7505 for
said tract, and agreed to execute a relinquishment for his homestead entry, and
deliver the same to said contestant, but failed to do so before leaving the State of
South Dakota; that he is now a non-resident of this State, and has changed his resi-
dence therefrom; that the said claimant has given me full possession of said prem-
ises and all the buildings thereon, and that said tract is now my home exclusive
of all others.

Spring, in his affidavit, alleged abandonment and change of residence,
and that the land is not cultivated as required by law; and further
charged
that claimant has left the State of South Dakota and wholly abandoned said tract;
that his family have wholly abandoned the tract and sold all improvements thereon;
and that claimant has sold a relinquishment of said tract.

No hearing was had on these contests, but on November 5, 1895,
Reinbold presented at the local office Markvart's relinquishment, exe-
ctued November 2, 1895. Markvart's entry was thereupon canceled
and Reinbold permitted to make homestead entry, So. 9887, of the land.
On November 11, 1895, Spring made homestead application for the
same, and with his application filed an affidavit, in which he alleged
that hehadmade improvements on the land in question in the latter
part of October, 1895, and

that he has followed up said improvements by residing on said tract more or less of
the time since to date hereof. That he was living on the tract above on the night
of November 4th and slept thereon, that he further slept on said tract for several
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nights immediately prior to said November 4, 1895, and especially has endeavored
to make said tract his home in so far as he was able within the last few weeks, and
has made iprovements thereon. That he was residing on said tract on Tuesday,
the 5th of November, 1895, most of said day, that he was living and working on said
tract during the said fifth of November, A. D. 1895,

and applied for a hearing thereon, which was denied. Spring appealed.
Your office affirmed the ruling of the local officers.

Reinbold, in his affidavit of contest, received at the local office on
October 1, 1895, alleges that Markvart "has given me (him) full
possession of said premises and all his buildings thereon, and that said
tract is now my (his) home, exclusive of all others," and Spring only
alleges that he had made iprovements on the land in the latter part
of October, 1895, and has followed up said improvements by residing
on the land "more or less of the time since to date hereof.

It is a well settled principle that as against a record entry a subse-
quenit settler can acquire no rights by virtue of hs settlement; but as

between settlers subsequent to the date of the entry, the settlement
first made in point of time, other things being equal, is entitled to the
higher consideration, as soon as the entry is relinquished. (Hall v.
Levy, 11 L. D., 284; Geer v. Farrington, 4 L. D., 410.)

Spring's application for a hearing does not allege priority of settle-
ment as against Reinbold and was therefore properly denied, but this
denial should be without prejudice to any claim that may hereafter be
made on the ground of priority of settlement.

Your office decision is modified accordingly.

RAILROAD GlANT-WITHIDRAWAL-ADJUSTM:E ST.

RUHGA ET AL. . THE BURLINGTON AND MISSOURI RIVER R. R. Co.

The lands on the south side of the Burlington and Missouri road, where the grant is
deficient, that were subject to the grant at definite location, are not open to entry,
but must remain in eservation, subject to such action as may be required on the
termination of the judicial proceedings now pending with respect to the excess
of lands received by said company on the north side of its road.

Secretary Bliss to the Commissioner of the General Land Office, July 15,
(W. V. D.) 1897. (E. M. R.)

This case involves the SW. 1 of section 29, T. 10 N., R. 12 E., Lincoln
land district, Nebraska.

The record shows that on March 22, 1884, the local officers rejected
the applications of Charles Ruhga and Benjamin Betts to make pre-
emption filing for the above described tract. The application of Ruhga
was for the E. of the SW. 1, and that of Betts for the W. - of the
same quarter section. These applications were offered, and rejected on
the same day by the local officers.
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Ruh ga alleges that he moved upon the land in 1875, having purchased
the improvements of one Isaac Moore for $500.00, and that he has since
continuously resided thereon and has valuable improvements on the
land; that in 1878 he employed and paid an attorney to secure a home-
stead entry of the land (the said E. of the quarter-section) for him,
but said attorney failed ad neglected to do so, and he asks that a
hearing be ordered to determine the truthfulness of the allegations
made by him.

Betts sets forth that he first began improvements upon the land
claimed (the W. of the SW. ) by him, in 1869, and moved thereto
and established his residence thereon in 1870, and has continued to live
there ever since; that he, also, has valuable improvements, and that he
employed the same attorney as Ruhga to secure a homestead entry of
the land for him (Betts), which attorney failed and neglected to do so;
and he asks that a hearing be granted him in order to prove his alle-
gations.

February 24, 1896, your office decision was rendered, wherein it was
held that the land was withdrawn for the benefit of the Burlington and
Missouri River Railroad, and you, therefore, rejected the applications
of these appellants.

It appears from your said office decision, that these tracts are within
the limits of the grant to aid in the construction of the said road, under
the act of Congress of July 2, 1864 (13 Stat., 356), the rights of which
company attached June 22, 1865, and on account of which withdrawal
was made February 14, 1866.

July 6, 1867, the State of Nebraska selected this land for school pur-
poses, which selection was canceled by your office decision of December
11, 1877, on account of conflict with the rights of said railroad.

November 15,1878, the Burlington and Missouri River Railroad Com-
pany applied to list this land, but, owing to the failure of the then local
officers to certify the same, no action was taken thereon.

The decision from which appeal is taken, held that though this coma
pany had received more land than it is entitled to, such excess exists on
the north side of the road as constructed and, as the land now sought
to be entered by these appellants lies south of said road, it cannot now
be said that it may not be needed in satisfaction of the grant; espe-
cially, as suit is now pending in the courts-having been brought at the
instance of the Department-to recover the excess heretofore so erro-
neously conveyed to the defendant.

In the case of Chapman et al. v. Burlington and Missouri River Rail-
road Company (20 L. D., 496), it was held (syllabus):

The grant to this company in the State of Nebraska contemplates that one-half of
the land granted shall be taken on each side of the road; but in the adjustment
of said grant the company has received more lands than it is entitled to, the excess
lying on the north side of the road, and although suit is pending for the recovery of
said excess, and that under the act of March 3, 1887, no more lands can-be patented
to the company, yet lands on the south side of said road, where the grant is deficient,
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that were subject to the grant at definite location, are not open to entry, but must
remain in reservation, subject to such further disposition as the action of the court
on the suit to recover may seem to require.

This case appears to dispose of the one at bar. It is in all essential
respects similar, and, under its authority, tle decision appealed from is
affirmed.

No allegation of settlement is made by either of the appellants, prior
to either the attachment of the rights of this defendant, to wit, June
22, 1865, or the time when the withdrawal became effective February 14,
1866.

SCHOOL LAND-INDEMNITY SELECTION-RESERVATION.

STATE OF CALIFORNIA.

An application of the State to select school indemnity, on a basis of an alleged loss
of unsurveyed lands within a timber reservation, prior to an official determination
of the number of townships included in said reservation, may be accepted and
treated as valid, not in recognition of any such right on the part of the State
but as a matter within departmental discretion, where no good reason exists for
adopting a different course.

Secretary Bliss to the Comnmissioner of the General Land Office, July 15,
(W. V. D.) 1897. (W. A. E.)

On April 29, 1897, the Department referred to your office for report a
letter from Mr. F. A. Hyde, relative to certain school indemnity selec-
tions in the State of California.

These selections were based upon unsurveyed lands alleged to have
been lost by reason of the timber reservations established by executive
orders of February 22, 1897.

It was stated by Mr. Hyde that said selections were suspended under
the supposed requirements of an order from the Department tempo-
rarily suspending all proceedings under the forest reservations of
February 22, 1897, and. that as California is placed on a different footing
from the other States nder the instructions of July 23, 1885 (4 In D.,
79), an indefinite suspension of applications to select school lands would
prove a serious matter to locators in said State.

Your office letter of May 15, 1897, reports that:

There has been no order from the Department directing suspension, but action
has been dleferred in cases where applications to select indemnity lands have been
filed based upon unsurveyed lands alleged to have been lost by reason of the reser-
vations established by executive orders of February 22,1897, until the status of such
reserved lands and the State's present right to select indemnity for losses occasioned
thereby could be satisfactorily determined.

It is further stated that:
Section 2275 U. S. R. S. amended February 28, 1891 (26 Stat., 796), provides, that

"it shall be the duty of the Secretary of the Interior, without awaiting the exten-
sion of the public surveys, to ascertain and determine, by protraction or otherwise,
the number of townships that will be included within such Indian, military, or other
reservations, and thereupon the State or Territory shall be entitled to select indem-
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nity lands to the extent of two sections for each of said townships, iii lieu of sections
sixteen and thirty-six therein," and the question rises, can a valid selection be
made upon a basis of reserved lands in advance of an official determination as to the
number of townships included in sch reservation. It is true, that i cases of per-
manent reservations, where selections have been made on the basis of townships
apparently within a reservation,.the selections have been permitted to stand pon
ascertaining that the loss actually existed, the protraction of the township liles
being considered a mere ministerial fnction; and while I am inclined to believe
that such is the true principle to be observed with regard to permanent reserva-
tions, it does not apply with the saime force to reservations temporary in character,
or concerning which further executive or legislative action is contemplated or
required.

The timber reservations created by executive orders of February 22,
1897, were intended to be permanent in character, but some dissatis-
faction having been occasioned thereby, the matter was taken up by
Congress, and at the time your office letter was written there was
pending before Congress a bill providing for the modification of said
orders.

On June 4, 1897, an act, entitled "Anl act making appropriations for
sundry civil expenses of the government for the fiscal year ending June
thirtieth, eighteen hundred and ninety-eight, and for other purposes,"
was approved. Said act provides:

That the executive orders and proclamations, dated February twenty-second,
eighteen hundred and ninety-seven, setting apart and reserving certain lands in the
States of Wyomingj Utah, Montana, Washington, Idaho, and South Dakota as forest
reservations, be, and they are hereby, suspended, and the lands embraced therein
restored to the public domain the same as though said orders and proclamations had
not been issued: Proiided faurter, That lands embraced in such reservations not
otherwise disposed of before March first,-eighteen hundred and ninety-eight, shall
again become sbject to the operations of said orders and proclamations as now
existing or hereafter modified by the President.

It thus appears that the action contemplated by Congress in regard
to the timber reservations created by executive orders of February 22,
1897, has now been taken, and that such action does not affect the
timber reservations established by said orders in the State of California,
which remain as originally created.

The status of the lands included within these reservations in the State
of California has apparently, then, been fixed, and the first reason
assigned by your office for deferring action on the applications of the
State to select indemnity for unsnrveyed school sections included within
such reservations has been removed.

The sole remaining question for consideration, therefore, is whether
a valid selection can be made upon a basis of reserved lands in advance
of an official determination as to the number of townships included in
such reservations.

Section 2275 of the Revised Statutes of the United States, as amended
by the act of February 28, 1891, reads, in part, as follows:

And other lands of equal acreage are also hereby appropriated and granted and
may be selected by said State or Terriory where sections sixteen or thirty-six are
mineral land, or are included within any Indian, military, or other reservation, or
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are otherwise disposed of by the United States. . N.n. Ad it shall be the duty of the
Secretary of the Interior, without awaiting the extension of the public surveys, to
ascertain and determine, by protraction or otherwise, the number of townships that
will be included within such Indian, military, or other reservation, and thereupon
the State or Territory shall be entitled to select indemnity lands to the extent of two
sections for each of said townships in lieu of sections sixteen and thirty-six therein.

rjnder a strict construction of this section it would seem that the
right to select indemnity for school lands lost by reason of such reser-
vations does not accrue to the State until after an official determination
by the Secretary of the Interior as to the number of townships included
within the reservations.

It appears, however, that the Department has heretofore treated the
order of procedure given in said section as directory rather than man-
datory, and that it has been the custom for the State to take the
initiatory step where the reservation is connected with the public sur-
veys, so that the calculation as to what townships would fall within
said reservation, if the surveys were extended, is a simple matter. In
such case the State files its application to select a certain tract, naming
as basis an unsurveyed school section which would fall within the
reservation if the lines of srvey were extended. If it appears, after
examination, that the tract named as basis is actually-lost to the State
by reason of the reservation, and there are no adverse claims to the
tract selected as indemnity, the application is approved.

This method saves time and enables the State to select indemnity
lands earlier than it could if it had to wait until after the Department
had officially determined the number of townships included in the
reservation. The application to select indemnity being on file at the
time the official determination is made, the official determination and
the approval of the application are practically simultaneous. So far
as the United States are concerned, it makes little difference whether
this official determination is made before or after the State files its
application to select indemnity. There is a practical advantage to the
State, however, in having its application to select indemnity on file at
the time the official determination is made.

There seems to be no good reason why the practice heretofore fol-
lowed by the Department should not be continued. Te amendatory
act of February 28, 1891, aims to facilitate the selection of indemnity
by the State, not to delay it. Thus, the Commissioner of the General
Land Office, in his report upon the bill which afterwards became the
act of February 28, 1891, said:

The purpose of the proposed legislation is to enable the proper selection of indem-
nity to be made at once, while good lands can be had for selection, before the time,
more or less distant, when actual surveys of the reservations will be made, and when
it is a matter of course that the good lands will be generally appropriated for other
purposes, under existing laws.

Judge Cooley, in his Constitutional Limitations (4th Ed. 93), says:
Those directions which are not of the essence of the thing to be lone, but which

are given with a view merely to the proper, orderly, and prompt conduct of the
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business, and by a failure to obey which the rights of those interested will not be
prejudiced, are not commonly to be regarded as mandatory; and if the act is per-
formed, but not in the time or in the precise mode indicated, it may still be suffi-
cient, if that which is done accomplishes the substantial purpose of the statute.
But this rule presupposes that no negative words are employed in the statute
which expressly or by necessary implication forbid the doing of the act at any other
time or in any other manner than as directed.

It should be distinctly understood, however, that the practice of
accepting and approving applications by the State in advance of the
official determination as to the number of townships included, within
the reservation, is a favor accorded to the State by the Department
and not a matter of right, and that where any good reason exists for
adopting a contrary course the Department may refuse to receive such
application until after it has officially determined the number of town-
ships included within the reservation.

The pending applications by the State of California to select indem-
nity for unsurveyed school sections included within the timber reserva-
tions created by executive orders of February 22,1897, will be disposed
of in accordance with the views herein expressed.

INDIAN LANDS-XCLAVATHf RIVER RESERVATION.

PETER EiTSBEr G ET AL.

A homestead settler on lands within the Klamath River Indian reservation prior to
the act of June 17, 1892, opening to entry said lands, may be allowed the right
of purchase provided for in said act, in the absence of any intervening adverse
claim, though his application for such privilege is not filed within the statutory
period.

Secretary Bliss to the Commissioner of the General Land Office, July 15,
(W. V. D.) 1897. (C. W. P.)

The land involved herein is the SE. J of the SE. - of Sec. 12, and
E. of the NE. of the NE. i of Sec. 13, T. 13 N., R. 1 E.. Humboldt
land district, California.

The claimant, Andrew Jackson, made settlement on the land in Sep-
tember, 1888, made improvements thereon to the value of $500, and was
residing thereon at the time he applied to make entry, June 27, 1895.
Original entry, No. 29, was made July 5, 1895; commuted cash entry,
No. 27, July 23, 1895.

The tracts in question are part of Klamath River Indian reservation,
in California, which are subject to disposal under the act of June 17,
1892 (27 Stat., 62), which provides:

That any person entitled to the benefits of the homestead laws of the United
States who has in good faith, prior to the passage of this act, made actual settlement
upon any-lands within said reservation not allotted under the foregoing proviso and
not reserved for the permanent use and occupation of any village or settlement of
Indians, with the intent to enter the same under the homestead law shall have the
preferred right, at the expiration of said period of one year to enter and acquire
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title to the land so settled upon, not exceeding one hundred and ixty acres, upon
the payment therefor of one dollar and twenty-five cents an acre, and such settler
shall have three months after public notice given that such lands are subject to entry
within which to file in the proper land office his application therefor.

Notice was given that the lands were open to entry on May 31, 1894,
and as Jackson did not file his application within three months from
that date, your office decided that he was not entitled to the right to
elect whether he would pay cash for the land or make homestead entry,
and therefore held his cash entry No. 27 for cancellation.

From this action Peter Emetsberg, Lymon Alexander, and Thomas F.
McNamara, transferees of the said Andrew Jackson, have appealed.

By the act referred to the preferred right to purchase lands within
said reservation is conferred upon actual settlers with intent to enter
the same under' the homestead law, and they are given three months
after notice is given that the lands are subject to entry within which to
file their claims and exercise their preferred right of purchase under the
act. During that period the lands are subject to such preferred right
of purchase, as against all other claimants. But as between the gov-
ernment and the settler, in a case like this, where there is no interven-
ing adverse claim to the land, I see no good reason why the settler may
not be allowed to purchase after the expiration of said three months.

You will therefore allow Jackson to purchase the land applied for in
accordance with the provisions of the act.

Your office decision is reversed.

HOMESTEAD COINTEST-EAILITRE TO ESTABLISH RESIDENCE.

MASON V. WILSON.

Acts in compliance with law performed by an entryman after the initiation of a
contest, and prior to the service of notice thereof, can not be accepted as cur-
ing a prior default on the part of the entryman, if said acts were induced by
knowledge of the impending contest.

The poverty of an entryman may excuse his absence from the land after the estab-
lishment of residence, but does not constitute a sufficient excuse for failure to
establish residence within the prescribed period, where such default is charged
by an intervening contestant.

Secretary Bliss to the Commissioner of the General Land Qfce, July 17,
(W. V. D.) 1897. (C. J. W.)

Andrew L. Wilson made homestead entry No. 20560, for the SE. 1,
Sec. 6, T. 141 N., R. 80 W., Fargo, North Dakota, on May 18, 1893.
On the 21st of November, 1894, lulbert Mason filed affidavit of con-
test against said entry, in which it is alleged that defendant has
abandoned the land for more than six months since making the entry,
and next prior to the date of said affidavit, and that as a matter of
fact he had never resided upon the land since his entry, and had never
had a building on the same fit for habitation, or that was used for a
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dwelling, and that said tract was not settled upon and cultivated as
required by law. A hearing was asked that contestant might prove
his allegations. Notice issued directing the parties to appear at the
office of Hiram 0. Stert, clerk of the district court of Barnes county,
and submit their testimony on January 9, 1895, and that the same be
reported to the register and receiver on January 16,1895. The hearing
was had and the evidence reported iii accordance with said order, when
the final hearing occurred before the local officers on January 16, 1895.

On July 22,1895, said officers rendered a decision, findingg the charges
sustained and recommending the cancellation of the entry.

The defendant appealed, and on February 26,1896, your office affirmed
the decision of the local officers, and held the entry for cancellation.
-The case comes before the Department o further appeal of the

defendant from your office decision. The grounds of the appeal are as
follows:

1st. That said decision is contrary to the law and the evidence, in that the evi-
dence shows that the defendant was actually residing upon and. cultivating the
land, previously and at the time of service of notice of contest.

2d. The testimony shows that the defendant resided upon and cultivated the tract
to the best of his means anti ability.

3d. The testimony shows that defendant intended to fully comply with the home-
stead laws, but could not strictly comply with them because of his poverty.

The evidence discloses the fact that defendant had Do habitable
building on the. land, and had never resided on it prior to the filing of
contest, about eighteen months after the date of his entry. He had in
fact cultivated five acres of the land for a year ad had prepared ten
for cultivation and cannot be held to be in default in reference to culti-
vation, considering his financial condition; but his failure to establish
residence and reside upon the land is another mnatter. (Davis v. Kainiai-
sky, 10 L. D., 346.) Inasmuch as he finally took up his residence upon
the land, that is the turning point in the case. If the case was proceed-
ing between the entryman and the government alone, it might be held
that he had cured his default; but the rule is not the same when the
rights of a contestant have intervened. In such case the default may
be cured at any time before the initiation of a contest, and the date at
which the rights of a contestant may be said generally to be initiated
is from the date of the filing of the affidavit of contest, but the date
of notice to the entryman of the commencement of such proceedings
is the date from which the entrymans rights will be affected. In this
case the entryman commenced to reside upon the land between the
date of the filing of the contest and its formal service upon him. On
this subject he himself testifies that he slept on the land the first time
the 25th or 26th of November, 1894, and that the date of the written
notice is about 21st of November, though not.served on that day. He
is asked if he did not have information that the claim was contested
before the written notice was served upon him, to which he answers,
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4I bad heard something about it." He is asked again, "Is it a fact or
is it not that after you got information that your claim was contested
you for the first time took some bedding over to the shanty " to which
he answers, " that is the first time." Again he is asked, " It is a fact
is it not that you never cooked or caused to be cooked a meal of
victuals on the tract in question prior to the month of December,
18941" to which he answers, " Yes sir."-

The defendant was a single man and resided with his mother on a
farm one and three-quarters miles from the claim in question and had
done so for about eighteen months after his entry, and it is apparent
that it was the information lie received that his claim was contested
which caused him to carry bedding and commence to sleep on his claim.
In. cases where entrymen have failed to establish residence within the
time required by law after making entry, and are called upon to show
cause why the entry should not be cancelled, and show, for cause, that
they have cured the default by establishing residence before the hear-
ing, the case being entirely between the government and the entry-
man, the default may be excused, if good faith is otherwise manifestedr
but it is not a legal right upon which the defendant may rely. Where
the showing is the result of a contest initiated with a view to entry
by the contestant, the default cannot be excused, if the acts of late
compliance with law relied upon were caused by and are directly
traceable to the contest, and are not voluntary acts of good faith upon
the part of the entrymnan. The poverty of the etryman in this case
is the chief ground relied upon to excuse his failure to establish resi-
dence within the prescribed time. The showing made would have
force as an excuse for absence after the establishment of residence, but
is not a sufficient excuse for failure to establish residence.

In the case of Redding v. Riley (9 L. D., 523), it was held-

that the failure of a homesteader to establish residence within six months from
entry warrants cancellation, if such default is not cured prior to the initiation of
contest.

2. That official duty cannot be accepted as an excuse for absence from the land, if
residence in good faith was not acquired prior thereto.

The same legal necessity suggests the holding that poverty is not an
excuse for absence until after residence is established, as held by your
office. It is to be said to the credit of the defendant that he has
manifested no bad faith, except in the matter of residence, and for his
default in this respect he offers such excuse as might be accepted but
for the intervening rights of the contestant which are legal and must
be recognized.

Your office decision is affirmed, and the defendant's entry held for
cancellation, subject to the contestant's right of entry.
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RAILROAD LANDS-NOTICE OF RESTORATION-INDEMNITY SELECTIONS.

NORTHERN PACIFIC R. R. Co.

The Northern Pacific company should be allowed to specify new bases for selections
made on account of lands within the limits formerly recognized east of the
terminal established at Duluth.

Secretary Bliss to the Commissioner of the General Land Office, July 17,
(W. V. D.) 1897. (F. W. C.)

I am in receipt of your office letter "F7, of the 13th instant, trans-
initting for my approval directions to the local officers at Duluth,
Minnesota, and Ashland, Wisconsin, to publish for thirty days in some
newspaper of general circulation in the vicinity of the lands affected,
a notice of departmental decision of August 27, 1896 (23 L. D., 204), in
the case of the Northern Pacific Railroad Company, to the effect that
all lands lying east of the. terminus of said company's grant established
at Duluth, and theretofore withdrawn, have been restored to the public
domain and are subject to entry.

In this connection I note that in the decision of August 27,1896
supra, no directions were given permitting the company to specify new
bases for selections theretofore mnade on account of lands within the
limits formerly recognized east of the terminal established at Duluth.

In departmental decision of November 13, 1895 (21 L. D., 412), which
directed the temporary establishmelt of a terminal line Et Superior
City, Wisconsin, it was said:-

I further learn upon inquiry at your office that the lands east of Superior City
were made the basis for the selection of alarge quantity of lands fromthe indemnity
belt of the company's grant in North Dakota. These selections having been made
some while ago, many, if not al], of he lands selected have, perhaps, been sold by
the company.

The previous action of this Department giving color to the company's right to a
grant east of Superior City, and the application of the rule that the indeminity lands
should be selected nearest to those lost, were the probable causes for the specifica-
tion of these lands as a basis for the selections referred to.

In view thereof, I have to direct that the company be allowed sixty days from
notice of this decision within which to specify a nuw basis for any of its indemnity
selections avoided by this decision, and that during that period no contests against
such selections, where the charge is that the basis was made of lands east of Snperior
City, or application to enter under the settlement laws, will be received.

This same rule should be adopted and I have to direct that the com-
pany be notified accordingly.

The directions to the local officers at Duluth, Minnesota, and Ash-
land, Wisconsin, are returned herewith approved.
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DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

TVashington, D. C., July 17, 1S97.
REGISTER AND RECWEIV-ER,

Dulilt, Minn.
SIRs: On August 27, 1896 (23 L. D., 204) the Secretary of the Interior rendered a

decision wherein he held that the initial point on Lake Superior or the eastern ter-
minus of he grant to the Northern Pacific Railroad Company was at Duluth, Minne-
sota, and on December 24, 1896 he approved a diagram prepared by this office showing
the eastern terminal of the grant.

On January 23,1897 a copy of so much of said diagram as related to, or affected
lands within, your district, %vas transmitted to you for the use and guidance of your
office.

The decision of the Secretary aforesaid had the effect of restoring to the public
domain all lands lying east of said terminal which had theretofore been withdrawn
on account of the grant to said railroad company. Therefore, to the end that all
persons interested may have opportunity to present any claims they may have to any
of these lands, you will cause to be published for the period of thirty days in some
newspaper of general circulation in their vicinity, a notice referring to said Secre-
tary's decision which in effect declared that all lands previously withdrawn on
account of the grant to the Northern Pacific Railroad Company and lying east of the
terminal established at Duluth, are restored to the public domain and are subject to
disposal at your office. It should be specifically stated in said notice that all persons
claiming rights, under the provisions of the act of March 3, 1887 (24 Stat. 55S),
through purchase from the railroad company, should conie forward and assert their
claims at the earliest possible date in order to avoid conflicts which will necessarily
arise through entries madeunderthe general laud laws, your office having no informna-
tion as to the tracts likely to be claimed under said act.

The receiver, as disbursing officer, will pay the cost of the publication and forward
a copy of the notice, with proof of publication as his voucher for the disbursement.

Very respectfully,
BINGER HERMANN,

Approved, Cosei8siOeer.
C. N. Biss,

Secretary of the Inter ior.
Note: Similar directions were given on the same date as above to the local office

at Ashland, Wisconsin.

FOREST RESERVATION-YOSEMITE NATIONAL PARK-MINING CLAIM.

OPINION.

The act of October 1, 1890, directing the establishment of the forest reservation,
known as the Yosemite National Park, did not affect or impair rights acquired
under a mineral location duly made prior to the passage of said act; and the
owner of such a claim should be permitted the necessary use, for purposes of
ingress and egress, of lands reserved by said act, subject to such reasonable rules
as may be made by the Secretary of the Interior.

The right of a miner to out timber within said reservation is restricted to the land
embraced within his mining claim.

Assistant Attorney General Van Devanter to the Secretary of the Interior,
July 20, 1897. (E. B., Jr.)

I have the honor to acknowledge the receipt, by reference of the 7th
instant from Mr. Acting Secretary Ryan, of a letter fron the acting
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superintendent of the Yosemite National Park and of the papers and
correspondence mentioned therein. This reference is "for an opinion
with regard to the legal status of the mining claim in question under
the act of October 1, 1890 (26 Stat., 650), and for proper replies to the
inquiries No. 1, 2, and 3 propounded by the acting superintendent"
aforesaid. These inquiries, or points upon which the acting superin-
tendent requests instructions are:

1. As to the extent of authority vested in the acting superintendent in regulating
the working of valid claims.

2. In regard to determining when claims are to be considered as lapsed or aban-
doned, as by reason of failure to perform necessary assessment work, or to record
the same.

3. As to regulations of miners' rights outside of their claim limits, as in the
construction of trails, roads, ditches, cutting timber for mining purposes, etc., etc.

It would appear from the papers submitted that on August 6, 1879,
there was duly located, by August Cordes and Win. A. Hoyt, on the
western slope of Mt. Gibbs, in township 1 south, range 25 E., M. D. M.,
in Tioga Mining District, California, a lode mining claim known as the
New Brunswick Gold, and Silver Mining Claim, and that this claim has
ever since beei held and worked in compliance with the mining laws.
Said Cordes alleges that under and by virtue of said location and com-
pliance since with the mining laws, he is the present owner of this
claim, in connection with which, and as being absolutely necessary in
order to pack the ore out to a mill and concentrator and to market it, he
has built a trail along Bloody Canon, within said park, but outside of
his claim, at an expense of $150. He claims the possessory title to this
mining claim and the right to use and maintain the said trail for the
purpose above stated, notwithstanding the act of October 1, 1890, supra.

By the first section of said act the township in which said claim is
located, and certain other lands as therein described, now known as the
"Yosemite National Park," in the State of California, were "reserved
and withdrawn from settlement, occupancy, or sale under the laws of
the United States, and set apart as reserved forest lands"; and it was
therein declared that-
all persons who shall locate or settle upon, or occupy the same or any part thereof,
except as hereinafter provided, shall be considered trespassers and removed there-
from: Provided, ovever, -That nothing in this act shall be construed as in anywise
affecting. any boa Jpde entry of land made within the limits above described
under any law of the United States prior to the approval of this act.

And in the second section of said act it was further declared-
The said reservation shall be under the exclusive control of the Secretary of the

Interior, whose duty it shall be, as soon as practicable, to make and publish such
rules and regulations as he may deem necessary or proper for the care and manage-
meut of the same. Such regulations shall provide for the preservation from injury
of all timber, mineral deposits, natural curiosities, or wonders within said reserva-
tion, and their retention in their natural condition,

In pursuance of the duty thus enjoined, Mr. Secretary Smith, on June
2670-VOL 25-4
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1, 1896, made and promulgated rules and regulations of the Yosemite
National Park, Rule 4 of which reads:

No person shall cut, break, remove, impair, or interfere writh any trees, shrubs,
plants, timber, minerals, mineral deposits, curiosities, wonders, or other objects of
interest in the park; and all of the same shall be retained in their natural condition.

In discussing the rights of locators of lode claims, or parties holding
under locations of such claims, the supreme court, in the case of Noyes
,v. Mantle (127 U. S., pp. 351 and 353), said:

Section 2322 of the Revised Statutes, re-enacting provisions of the act of Congress
of May 10, 1872 (17 Stat., 91), declares that the locators of mining locations pre-
viously made or which should thereafter be made, on any mineral vein, lode, or ledge
,on the public domain, their heirs and assigns, where no adverse claim existed on the
10th of May, 1872, shall have the exclusive right of possession and enjoyment of all
the surface included within the lines of their locations, so long as they comply with
the laws of the United States, and with State, territorial, and local regulations, not
in conflict with those lavs governing their possessory title. There is no pretence
in this case that the original locators did not comply with all the requirements of
the law in making the location of the Pay Streak lode ruining claim, or that the
claim was ever abandoned or forfeited. They were the discoverers of the claim.
They marked its boundaries by stakes, so that they could be readily traced. They
posted the required notice, which was duly recorded in compliance with the regula-
tiolIs of the district.. They had this done all that was necessary under the law for
the acquisition of an exclusive right to the possession and enjoyment of the ground.
'The claim w-as thenceforth their property. They needed only a patent of the Ijuited
States to render their title perfect, and that they could obtain at any time upon proof
of what they had done in locating the claim, and of subsequent expenditures to a
specified amount in developing it. Until the patent issued the government hold the
title in trust for the locators or their vendees. The ground itself was not afterwards
open to sale.

As said in Belk v. Meagher, 104 U. S., 79, 283: "A minig claim perfected
under the law is property in the highest sense of that term, which may be bought,
sold, and conveyed, and will pass by descent." It is not, therefore, subject to the
disposal of the government.

In Belk v. Meagher, supra, upon the same question Mr. Chief Justice
Waite, speaking for the court concerning the status of certain mineral
land under locations thereof made prior to December 19, 1876, on which
latter date Belk made the relocation under which he claimed, further
said:

On the l9th of December the right to the possession of this property wvas just as
n*mch withdrawn from the public domain as the fee is by a valid grant from the
United States under the authority of law,'or the possession by a valid and subsisting
homestead or pre-emption entry. As the United States could not at the time give
Belk the right to take possession of the property for the purpose of making his loca-
tion, because there was an existing outstanding grant of the exclusive right of pos-
session and enjoyment, it would seem necessarily to follow.that any tortious entry
he might make must be unavailing for the purposes of a valid location of a claim
under the act of Congress. A location to be effectual must be good at the time it is
miade. When perfected it has the effect of a grant by the United States of the right
of present and exclusive possession.

As has been seen, "any bona fide entry of lands" Within said park,
made prior to the act of October 1, 1890, was specifically excepted from
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the operation thereof. No mention is made therein of any existing
mining claim for which entry had not been made. No specific excep-
tion was really necessary to reserve any land duly entered from the
operation of the act since such land, being then already appropriated,
was not subject to other disposition by Congress; and it is equally clear
from the language of the supreme court in the cases cited above, that
no exception was needed to reserve any mining claim duly located and
held in compliance with the mining laws at the date of said act. The
right to the possession and use of such a claim and ultimately to perfect
title to the same in accordance with the mining laws was a property
right and was just as much protected by the constitutional guaranty
that private property shall not be taken for public use without just
compensation as was " any bonafide entry " mentioned in said proviso.
So long as the owner of the New Brunswick claim, or any one regularly
holding under him, complies with the mining laws, the ownership of
the possessory title thereto and te right to operate the mine will not
be in any way impaired by the said act or by said Rule 4, to which Mr.
Cordes calls special attention.

The necessary use of the park lands for purpose of ingress and egress
Mr. Cordes should, in my opinion, be permitted to enjoy, subject to
such reasonable rules as the Secretary of the Interior may make under
the authority given him in said act (See opinion of Mr. Assistant
Attorney General Shields, dated January 5, 1892, in case of the Hite
Lode and Mill Site). This will apply, of course, to the use of the trail
already constructed by him along Bloody Canon. The foregoing cov-
ers generally the case presented by Mr. Cordes and the inquiries of
the acting superintendent of the park.

Answering each inquiry specifically, I advise you that, as to the first
there does not appear to be any authority vested in such superintend-
ent to regulate in any way the working of mining claims within said
park; as to the second, that he has no authority to determine when
such claims " are to be considered as lapsed or abandoned"; and as to
the third, that the rights of Mr. Cordes as to the trail constructed by
him have been already indicated. e is not claiming the right to con-
struct any road or ditch, or to cut timber outside of his claim, and there
are, therefore, no facts before me upon which to base an opinion, and
no call for an opinion as to such right in his case.

I am not aware of any law by virtue of which any miner has noe or
has had at any time since the passage of said act, the right to cut tim-
ber within said park outside the limits of his on claim. In United
States v. Benjamin (21 Fed. Rep., 285) it was held by Judge Sawyer,
construing the act of June 3, 1878 (20 Stat., 88), and the other act of
same date (20 Stat., 89), that the second act only applied to public
lands in California, and that in that State a miner had no right to cut
timber outside his own claim, upon public lands. Much more, then,
since the act of October 1, 1890, reserving the lands in said park, is a
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miner on a claim therein, although such claim was duly located and
subsisting at the date of the act, restricted from cutting timber on
such lands outside his own claim. I do not think such miner has a
right to construct any road or ditch therein unless the same is abso-
lutely necessary to the development of his claim, and then authority
for such construction should be first obtained from the Secretary, and
the construction be done under his supervision.

Relative to the inquiry numbered 2, wo uld respectfully suggest that
the superintendent of said park be instructed that in case any claim
which was duly located and subsisting at the date of said act shall be
made to appear to him as having been abandoned, that he report the
facts in the case to the Secretary for his consideration and action.

Approved, July 20, 1897,
C. N. BLISS,

Secretary.

PRACTICE-EVIDENCE-VARIANCE-OBJECTION.

SCHMID V. WATT'S HEIRS.

An objection to testimony on the ground of variance between the charge as laid in
the affidavit of contest, and that set forth in the notice of the hearing, comes too
late when raised for the first time on appeal.

Secretary Bliss to te Commissioner of the General Land Office, July 20,
(W. V. D.) 1897. (F. W. 0.)

An appeal has been filed by Mary E. Wiley, guardian of George C.
and Maria E. Watt, minor children of Thomas K. Watt, deceased, from
your office decision of February 13, 1896, holding for cancellation her
homestead entry covering the SW. of Sec. 26, T. 20 N., R. 9 W., Alva
land district, Oklahoma.

On September 27, 1893, Mary E. Wiley, guardian of George C. and
Maria E. Watt, minor childxen of Thomas K. Watt, a deceased soldier,
made in her own name, as such guardian, homestead declaratory state-
ment No. 47, for the land above described.

On the following day Mary E. Schmid made homestead entry for the
same land.

On March 22, 1894, Mary E. Wiley, as guardian of the above named
children, made homestead entry of this land. Thereafter Mary E.
Schmid was called upon to show cause why her entry should not be
canceled for conflict with the entry made by Mary E. Wiley, as guard-
ian. In answer to the rule Mary E. Schmid filed her corroborated affi-
davit in which she alleged settlement on the land prior to the date of
the filing by Mary E. Wiley, as guardian. Further, that " said Mary
B. Wiley has not made any improvements on said land as required by
law." earing was ordered upon said affidavit by your office letter
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"C G" of August 11, 1894, to determine the respective rights of the par-
ties in the premises, which hearing was duly held November 10, 1894.

Upon the testimony adduced the local officers on June 18, 1895, rec-
ommended the cancellation of the entry by Mary E. Wiley, as guardian,
and that the entry by Mary E. Schmid be permitted to remain intact.

Motion was filed for review of said decision, which was denied by
the local officers on August 13, 1895, and two days later an appeal was
filed, said appeal being considered in your office decision of February
13, 1896, in which you sustained the decision of the local officers and
held for cancellation the homestead entry by Mary E. Wiley, as guard-
ian, from which appeal has been taken to this Department.

The tract in controversy is within the. Cherokee Outlet something
over half a mile north of the south line thereof, and both parties allege
settlement on the day of opening under the President's proclamation,
each alleging settlement thereon within two or three minutes after
twelve o'clock, noon, September 16, 1893.

The testimony is conflicting as to which of the parties performed the
first act of settlement, but the preponderance of testimony sustains the
claim that Mary E. Schmid was the prior settler. Se made the race
together with her father and other relatives, her father taking the
adjoining tract. She does not appear to have taken up an actual resi-
dence upon the land until about March 11, at which time her house had
been completed about three days. This was nearly six months fom
the date of her entry, and no excuse is offered for her failure to estab-
lish an earlier residence.

The minor children of Thomas K. Watt, deceased, are not, however,
in a position to take advantage of whatever might be the result of the
Iaches of Mrs. Schmid in failing to establish her residence for such a
period from the date of her settlement, for the reason that it is clearly
shown that they had not complied with the law as to improvement and
cultivation of the tract, and it is not shown that such failure resulted
from causes beyond their control.

As before stated, the affidavit upon which this hearing was ordered,
in addition to the allegations of prior settlement charges that Mary
E. Wiley, has not made any improvement on said land as required by
law." The notice of the hearing ordered upon said affidavit did not
include the charge above quoted. At the time of the-hearing, however,
no objection was made to the variance between the affidavit made the
basis for the hearing and the charge contained in the notice. While
local officers acquire jurisdiction over the parties by the notice, yet the
basis for the hearing is the charge contained in the complaint or contest
affidavit.

H3ad objection been iad e to the variance, new notice would have been
necessary, unless the defect was waived.

A general appearance was entered however, and testimony was offered
on behalf of the guardian, tending to explain or excuse her failure to
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cultivate the land. Further, while a general objection was made to the
introduction of some of the testimony tending to show her failure to
cultivate and improve the tract, yet much of the testimony of this
character was taken without objection.

I am therefore of opinion that the objection made in the appeal to
the consideration of the testimony on said charge comes too late.

The record clearly sustains the finding that the guardian failed to cul-
tivate and improve the tract as required by law.

The appeal also urges that Mary E. Schmid is not qualified to make
a homestead entry, but the record does not sustain this claim.

After a careful consideration of the matter, I affirm your office deci-
sion and direct that the entry made by Mary E. Wiley, as guardian, be
canceled.

I'ATENT-JUIRISDICTION-FILING.

MARTIN V. NORTHERN PACIFIC I. R. Co.

The Department has no jurisdiction over patented lands, not even to direct that
a filing therefor be received and held t await the result of proceedings already
instituted to vacate the patent.

Secretary Bliss to te Coimmissioner of the General Land Office, July 21,
(W. V. D.) 1897. (GC. 1.)

Henry C. Martin has appealed from your office decision of May 16,
1896, which affirms the action of the register and receiver rejecting his
coal declaratory statement for the NE. 1 of the SW. - and the NW. 4N of
the SE. of Sec. 25, T. 24 N., R. E., Seattle, Washington. Said filing
was rejected because the said tracts were patented to the Northern
Pacific Railroad Company on December 13, 1894.

It appears that on Jnne 12, 1868, one Charles Holland filed his pre-
emption declaratory statement for the same land, and that this filing
was of record at the date (March 26, 1884,) when said company filed its
map of definite location. For this reason it would appear that the
land was erroneously patented to the company, and proceedings have
already been commenced looking to the recovery of the title to said
tracts, with others similarly situated, to the United States.

The lands having been patented, the Department, under their present
status, has no jurisdiction over them, not even to direct that the filing
"e received and held to await action . . . . in the matter of the
cancellation of the patent," as insisted upon.

The decision appealed from is affirmed.
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OKLAHOMA LANDS-CHEROKEE OUTLET-PRESTDENT' S PROCLAMA-
TION.

BRADY ET AL. V. WILLIAM S (ON REVIEW).

The period of inhibition against entering upon lands in the Cherokee Outlet dates
from the proclamation of the President announcing the time when said lands
wouild be opened to settlement.

The regulations with respect to opening the Cherokee Outlet, made under direction
of the President and incorporated in his proclamation, provided for an entering
strip one hundred feet in width around and immnediately within the outer
boundaries of the entire tract of country to be opened, and can not be abrogated
or modified by the act of the Secretary of the Interior alone.

The prohibitory provisions of the statute opening to settlement the lands known as
the "Cherokee Outlet," and the President's proclamation thereunder, dill not
apply to the whole of said Outlet, but only to such portion thereof as should be
declared open to settlement nudaer said proclamation, and hence are not appli-
cable to Indian reservations within said Outlet excluded from settlement, but
adjacent to the lands opened under said proclamation.

The fact that a settler on lands in said Outlet may have trespassed upon adjacent
Indian reservations, in reaching said lands, evill not in itself disquali fy hin
from making a homestead.

While the doctrine of stare decisis is recognized and followed by the Department, it
-will not be held applicable to a decision that is violative of the law, and
operates to take away a statutory right.

Secretary Bliss to the Commissioner of the General Land Ofce Jy 24,
(W. V. D.) 1897. (P. J. C.)

Motions for review of departmental decision of December 23, 1896
(23 L. D., 533), have been separately filed by counsel for Joh H.
McDonald and John M. Dahl. It was determined by said decision that
Michael Brady was the prior settler ol the NW. 1, Sec. 30, Tp. 26 N.,4,
R. 1 E., Perry, Oklahoma, land district. The principal feature of the
case, however, is that the case of Cagle v. Mendellhall (20 L. D., 447,)
was overruled, and the motions for review, as well as the argument of
counsel, both oral and printed, are largely addressed to this one
question.

There is one other suggestion of error that will be disposed of firsts
and that is, that Brady was disqualifed, by reason of entering the
territory about August 3, between the date of the passage of the act
opening the Cherokee Outlet for settlement, March 3, 1893, and the date
of the issuance of the President's proclamation, August 19, following.

This question has been decided by the Department i Townsite v.
Morgan et al., (21 L. D., 496) and Bowles v. Fraizer (22 L. D., 310),
wherein it was said that
the period of inhibition against entering upon lands in the Cherokee Outlet dates
from the proclamation of the President announcing the time when said lands shall
be opened'to settlement.

The distinction between the several acts of Congress in opening
different parts of what now constitutes Oklahoma Territory is clearly



56 DECISIONS RELATING TO THE PUBLIC LANDS.

pointed out in the first ease, and it is not deemed necessary to further
discuss the subject.

The decision -in the case at bar turned Upo) the construction to be
placed upon the statute opening the Cherokee Outlet to settlement and
the President's proclamation in furthierance thereof.

ID the Cagle case it was decided that those entering the Ontlet from
the east side were disqualified from takcing any of the lands, because
the Department had forbidden persons from making the run from that
side. In the case at bar, this decision was overruled, on the grounds:
First, that there was no record in this Department of any official
notice forbidding people from starting from the east side; second, that
the "one hundred foot strip" was created on the'east side as upon all
others by the proclamation; third, that the Secretary of the Interior
could not by the action taken by him abrogate or modify the Presi-
dent's proclamation ad, fourth, that the fact that a person entered
from the Indian reservations wvould not prevent him from successfully
acquiring a homestead claim to lands in the territory so opened to
settlement.

The entire subject in relation to the'act of' Congress and the Presi-
dent's proclamation was discussed at length in the decision under
review, and it would seem as if there were little more to be said in con-
nection therewith.

The act of Congress Dwas specific in its requirement that the procla-
mation "be issued at least twenty (lays before the time fixed for the
'opeuing," and the manner of occupying or entering upon any of the
lands was to be "prescribed by the proclamation of the President
opening the same to settlement." The Secretary of the Interior "under
the direction of the Presidenlt," was authorized to prescribe rules and
regulations, not inconsistent with the act, for the occupation and settle-
ment of such lands, which rles and regulations were "to be incorpo-
rated in the proclamation."

The authority of the President to amend or modify his original proc-
lanation by a succeeding one, the necessity for the issuance of such
amendatory proclamation at least twenty days before the time for the
opening, and the authority of the Secretary, alone, to make additional
regulations in furtherance of, but not inconsistent with, the regulations
prescribed under the direction of the President and incorporated in
the proclamation, are all matters the consideration of which is not
necessary to a decision of this case.

If the regulations prescribed under the direction of the President
and incorporated in his proclamation issued twenty ays before the
opening, placed an entering strip of one hundred feet in width on the
east side of the country to be opened to settlemenit and authorized
entry thereupon in advance of the opening, by those inteniding to join
in the i-un then to be made, it is certain that these regulations could
not be abrogated or modified by the act of the Secretary alone. It is
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incompatible with every rule of construction and with every true con-
ception of authority, to hold that any mere communications of the
Secretary would have the effect of revoking or altering the President's
proclamation which was issued under the direct authority of Congress
and had the force and effect of a-law.

It is insisted that Brady's starting point was within the Cherokee
Outlet and that because of this he was disqualified. He made his
start from the east side of the Arkansas River, which forms a part of
the eastern boundary of the land opened for settlement. If the strip
one hundred feet in width, established by the President's proclama-
tion, extended along and within the eastern, bondary of te lands
opened to settlement then Brady was outside of such strip and had to
cross it in making his run at the opening.

The 10th section of the statute (27 Stat., 612-640), provides for the
acquisition from the Cherokee Nation of Indians of "all right, title,
interest and claims which the said Nation of Indians may have in and
to" what is commonly known and called the Cherokee Outlet," being-

Bounded on the west by the one hundredth degree of wvest longitude; on the north
by the State of Kansas; on the east by the ninety-sixth degree of west longitude and
on the south by the Creek Nation, the Territory of Oklahoma, and the Cheyenne
and Arapahoe reservations, created or defined by executive order dated August tenth,.
eighteen hundred and sixty-nine,

and authorized-
The President of the United States .. . . by a proclamation to open to settle-

ment any or all of the lands not allotted or reserved, -

and directed that-
No person shall be permitted to occupy or enter upon any of the-lands herein referred

to, except in the manner prescribed by the proclamation of the President opening
the same to settlement; and any person otherwise occupying or entering upon any
of said lands shall forfeit all right to acquire any of said lands.

The President's proclamation (17 L. D., 230-236) declared and made
known-

That all the lands acquired from the Cherokee Nation of Indians . l.i... . be
opened to settlement .. saving and excepting lands de~cribed and identified
as follows, to wit: The lands set apart for the Osage and Kansas Indians being a
tract of country bounded on the north by the State of Kansas, on the cast by the
ninety-sixth degree of west longitude, on the south and west by the Creek country
and the main channel of the Arkansas River; the ]ands setapart forthe confederated

* Otoe and Missonria tribe of Indians . . and the lands set apart for the Ponca
tribe of Indians.

And directed that (page 239)-
Said lands so to be opened, as herein proclaimed, shall be entered upon and occu-

pied only in the anner and under the provisions following to wit: a strip of land
one hundred feet in width around and immediately within the outer boundaries of
the entire tract of the country to be opened to settlement under this proclamation is
hereby temporarily set apart for the follow ing prposes and uses, namely, viz: said
strip the inner boundary of which shall be one hUndred feet from the exteriorbound-
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ary of the country known as the Cherokee Outlet shall be opened to occupancy in
advance of the day and hour named for the opening of said country, by persons expect-
ing and intending to male settlement pursuaut to this proclamiation. Such occu-
pancy shall not be regarded as trespass or in violation of this proclamation or of the
law under which it is made, nor shall any settlement rights be gained thereby.

The Osage, Ponca and Confederated Otoe and Missouria reservations
were within the country " commonly known and called the Cherokee
Outlet" acquired by the statute from the Cherolee Nation of Indians,
but they were not within the country opened to settlement by the
President's proclamation.

The statute did not direct that the entire country acquired from the
Cherokees should be opened to settlement, but vested in the President
the authority "to open to settlement any or all of the lands not allotted
or reserved." In the exercise of this authority the President expressly
excluded from the country so opened, each of the reservations aforesaid.
They were neither singly nor collectively surrounded or bounded by
lands opened to settlement. They constituted and embraced a, compact
portion of the so called Cherokee Outlet, situated in the extreme north-
east portion thereof, so that their northern boundary was the northern
boundary of the Outlet, their eastern boundary its eastern boundary,
and their western boundary the eastern boundary, or eastern line, of
the lands opened to settlement. Neither of these reservations was so
situated that to obtain entrance thereupon required an entry or cross-
ing of lands opened to settlement. While these reservations were
within the so called Cherokee Outlet they were not within, or sr
ronded by, the lands opened to settlement.

While this is apparently admitted, it is nevertheless asserted by
counsel that the prohibitory provisions of the statute (page 643) extend
to the entire so called Clheroliee Outlet and are not limited to the lands
opened to settlement. This contention is based upon. that provision of
the statute hereinbefore quoted and which reads:

No. erson shall be permitted to occupy or enter upon any of the lands herein
referred to except i the manner prescribed by the proclamation of the President
opening the same to settlement, and any person otherwise occupying or entering
upon any of said lands shall forfeit all right to acquire any of said lands.

The entire so called Cherokee Outlet being theretofore "referred to"
in the statute it is claimed that this prohibition against occupancy and
entry extends to every part thereof. If the Cherokee Outlet had been
the only lands referred to in the statute, this contention would have
been better supported, but the statute makes different references to
different lands. In one place it refers to the lands acquired from the
Cherokees and in another to the lands which may be opened to settle-
ment by the President's proclamation. The provision in question is
inserted in the statute in direct connection with other provisions relat-
ing to the lands to be opened to settlement, and is in its location quite
remote from the provisions relating to the acquisition of the entire
Cherokee Outlet.
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The phrase "lands herein referred to" if otherwise doubtfulin mean-
ing, is fully explained and relieved of all doubt by the other language
used in the same sentence. The prohibition against occupancy and
entry of the " lands herein referred to," is not absolute but is a quali-
fied one, only declaring against occupancy and entry when not accord-
ing to the " manner prescribed by the proclamation of the President,"
thus showing that the lands meant are not those wholly excluded from
settlement, as is the case with the Indian reservations, but are such as
can be occupied and entered upon under the proclamation. Te sen-
tence also speaks of the proclamation as "* opening the samne to settle-
ment." The word "same" refers back to the phrase "lands herein
referred to" and embraces whatever is embraced by that phrase,
nothing more and nothing less. Since whatever is included by the
word " samne" is opened to settlement, it follows that its equivalent is
only that which is opened to settlement. The provision then proceeds
by declaring that " any person otherwise occupying or entering upon
any of said lands shall forfeit all right to acquire any of said lands."
The word " otherwise" here means i some manner other than that
prescribed in the proclamation, tus indicating that reference is made
to only uch lands as can be occupied and entered according to the
proclamation. The penalty for otherwise occupying or entering upon
any of them is declared to be a forfeiture of all right to acquire any of
them. The xwords "any of said lands" are twice used and evidently
with the same meaning each time. Since one had no right to acquire
any land except those opened to settlement, it follows that these Words
refer to such lands.

The prohibition of the statute is clearly confined to the occupying
and entering of lauds which were opened to settlement and does not
refer to, or attempt to regulate, the occupancy or entry of any other
lands such as are embraced in the Ind ian reservations.

It is true that the President's proclamation while clearly showing
that only a portion of the so called Cherokee Outlet was intended
thereby to be opened to settlement, nevertheless seems to inadvertently
refer in one place to the "country known as the Cherokee Outlet," as
synonymous with "the entire tract of country to be opened to settle-
ment under this proclamation." Reading the proclamation altogether
and giving reasonable effect to all of its provisions it is clear that the
regulations with respect to occupancy and entry extend only to the
lands thereby opened to settlement and that the one-hundred-foot strip,
to use the clear and unmistakable language of the proclamation was
around ad immediately within the outer boundaries of the entire tract of country
to be opened to settlement nder this proclamation.

Considering the purpose of the proclamation, considering that the
strip was expressly located around and immediately within the outer
boundaries of some "entire tract", and considering that it is not prob-
able that the President would have located such strip upon an Indian
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reservation and along the outer boundary thereof, thereby devoting a
portion of the Indian reservation to a purpose foreign to its creation, it
seems clear that the express language of the proclamation placing such
strip "around and within the outer boundaries of the entire tract of
country to be opened to sett]ement" is not overcome or modified by the
use of ay such general term as "the country known as the Cherokee
Outlet," in the succeeding clause. This last phrase may well be held
to relate to that portion of the Outlet opened to settlement and this,
unquestionably, was the intention of the proclamation.

It is also urged with much earnestness, that the doctrine of stae
decisis should be applied to the Cagle-Mendenhall case.

While it is the policy of the Interior Departmeut to recognize and
adhere to this doctrine, yet where a construction is erroneously placed
upon the law or the rules and regulations which deprives persons of the
exercise of' their homestead rights, it will not hesitate to overrule it.
This rule is not ironclad, 
and the future and permanent good to the public is to be considered, rather than
any particular case or interest. 'The benefit to the public in the future is of greater
moment than any incorrect decision in the past." "Where vital and important pub-
lic ad private rights are concerned, and the decisions regarding them are to have a
direct and permanent influence in all future time, it becomes the duty, as Well as the
right, of the court to consider them carefully and to allow no previous error to cou-
thine if it can be corrected. (23 Am. and Eng. Encyclopedia of Law, 36).

The law of the land gives Brady the right to make a homestead entry
on the public domain, and this valuable right should not be taken away
in the absence of some authority of law therefor. The decision in the
Cagle case, if followed, ivill have that identical effect. It decided that
one making the run from the eastern boundary of the territory opened
to settlement, was disqualified from entering land in that territory.
In my judgment, this was violative of the statute and proclamation
and was unwarranted.nder the law. Reasoned from any standpoint, I
am unable to see how the doctrine of stare decisis should be applied to
the Cagle case.

It is argued that those entering from that side were trespassers by
having reached the strip through the Indian reservations, but the fact
that one was a trespasser in the Indiau reservations would not, of
itself, disqualify him from making a homestead entry. No such result
is declared in the statute in question and none such is found in any law
or treaty.

The motions are therefore overruled.
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GUILLORY v. BULLER.

Motion for review of departmental decision of February 27, 1897, 24
L. D., 209, overruled by Secretary Bliss, July 27,1897.

APPLICATION TO ENTER-PENDING CONTEST.

CIRCULAR.*

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March9 25, 1897.
Registers and Receivers, U. S. Land Office.

GENTLEMEN: For your guidance in the matter of the disposition of
applications presented for lands covered by entries under contest, your
attention is directed to the course of procedure outlined in depart-
mental decision of January 30, 1897 (24 L. T., 81), being as follows:

First: For the disposition of applications presented before fnal jdgment pon the
contest:

No application to make entry will be received by the ocal officers during the time
allowed for appeal from a judgment of cancellation of an entry; but in all such
cases the land involved will not be subject to entry or application to enter until the
rights of the entryman have been finally determined, until which time no other
rights, inchoate or otherwise, can attach,

Second: For the disposition of applicationspresented after faf ju/dgmnent and during
period accorded sccessfl contestants:

If, during the time accorded a successful contestant to make entry of the land
involved, an application or applications to enter should be made by a stranger or
strangers to the record, such application o applications will be received and the
time of presentation noted thereon, but held to await the action of the contestant,
and should such contestant fail to exercise his preference right, or duly waive it
then such application or applications must be acted upon and disposed of in accord-
ance with law and the rulings of the Department.

BINGER HERMANTN,

Commissioner.
Approved March 25, 1897.

C. N. BLISS,

Secretary.

RAILROAD GRANT-LANDS EXCEPTED-ACTUAL SETTLER.

PENNINGTON V. NEW ORLEANS PACIFIC Ry. Co.

The evident intent of Section 2, act of February 8, 1887, was to protect in their pos-
session only those who were actual settlers at the date of definite location, or
other qualified persons to whom they might thereafter have assigned their posses-
sory right.

Secretary Bliss to the Commissioner of the General Land ce, JTuly 27,
(W. V. D.) 18.97. (F. W. C.)

John Pennington has appealed from the decision of your office dated
March 12, 1896, in which was dismissed the proceedings arising upon

'Not reported in Vol. XXIV.
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his application to enter under the second section of the act of February
8, 1887 (24 Stat., 391), the S. NE. and N. SE. , Sec. 7, T. 6 .,
R. I E., New Orleans land district, Louisiana.

This tract was within the primary limits of the grant made by the
act of Congress approved March 3, 1871 (16 Stat., 579), to the New
Orleans, Baton Rouge and Vicksburg Railroad Company, which comn-
paity assigned its rights under its grant to the New Orleans Pacific
Railway Company and this assignment was, by the act of February 8,
1887, confirmed as to the portion of the grant.opposite which the tract
in question lies.

The line of road was definitely located opposite this tract November
17, 1882. It was listed by the company November 13, 1883, and pat-
ented March 3, 1888.

On November 20, 1894, Pennington tendered an application to enter
this land and in support thereof alleged that the land had been continu-
ously occupied since 1872; that he came into possession of the land
in 1893, through purchase from Morgan Willingham, a prior occupant,
and had since continued residing thereon.
/ Upon said allegations hearing was had and upon the testimony ad-
duced the local officers decided in his favor, holding the tract to have
been excepted fom the grant to the New Orleans Pacific Railway Com-
pany and that Pennington should be permitted to make entry under
the homestead law, as applied for.

From said decision the company failed to appeal, but upon reviewing
the case under rule of practice No. 48, your office decision of March 12,
1896, held: First, that there was no affirmative testimony sufficient to
show that the land was settled upoil and occupied at the date of the
definite location of the road; second,

Neither does it show that any of the alleged settlers on the land were possessed
of the requisite qualifications, during the period of their alleged occupancy, to
make entry under the settlement laws.

The company having failed to appeal from the action of the local
officers, their decision became final as to the facts, and in their decision
it is held:

Upon examination of the testimony submitted we find that Pennington has resided
upon and cultivated the land involved during the last two years, but prior to that
time said land has been continuously resided upon and cultivated by the assighors
of said Pennington.

This would seem to be a finding of fact sustaining the allegations
made by Pennington relative to continued occupancy of the land, as
alleged, by those through whom he claims to have purchased, which
antedated the filing of the company's map of definite location.

This would seem to satisfy the first objection raised in your office
opinion to the favorable consideration of Penington's application.

As to the qualifications of the occupants of this land prior to Pen-
nington, the local officers make no finding of fact and as this, in my
opinion, is material matter for consideration in determining the rights
of parties under the act of 1887, it becomes necessary to review the
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record i order to ascertain what showing was made upon the qnestion
as to the qualifications of said alleged settlers upon this tract.

The second section of the act of February 8, 1887, supra, provides:
That all said lands occupied by actual settlers at the date of the definite location

of said road and still remaining in their possession, or i possession of their heirs or
assigns, shall be held and deemed excepted from said grant ad shall be subject to
entry under the public land laws of the United States.

It will be noted that the language used is: " Occupied by actual set-
tlers. This was evidently intended to. embrace only those who had
settled with a intention to make entry of the land at some future time
ln(ler the provisions of the settlement laws of the United States, and

only those qualified to assert a settlement claim to the lands so settled
upon would be embraced within the protection of said section. It can-
not be presomed that Congress meant to except from the grant all lauds
that might be in the occupancy of persons, without regard to their
qualifications to make entry at the time, under the general land laws.

Its evident purpose was to protect i their possession, only those
who were actual settlers at the date of definite location, or other qual-
ified persons to whom they might thereafter have assigned their posses-
sory right.

Notwithstanding the fact that this land has been patented to the
Company, it would seem to be the duty of the Department, under the
said act, to determine, upon the facts presented, whether the applicant
here is entitled to the protection of its remedial provisions.

The testimony relative to the nature of the claims of the prior occu-
pants of this tract is very meager and unsatisfactory. It would
appear that at the date of the filing of the map of definite location,
this tract was in the possession of one Duck, but whether lie was
qualified to make etry nuder the settlement laws is not shown. In
the absence of such showing I must hold that the case as made is not
sufficient to entitle Pennington to the protection intended to be granted
by the act of March 3, 1887. Your office decision is accordingly
affirmed.

CTRNTUTT v. LAWRENCE.

Motion for review of departmental decision of May 11, 1897, 24 L.
1)., 428, overruled by Secretary Bliss, July 27, 1897.

CONTEST-PREFERRED RIGHT OF ENTRY.

HILL V. GIBSON.
No preferred right is secured inider a contest filed during the pendency of govern-

nent proceedings against the entry of record, if sch entry is canceled as the
result of said proceedings.

Secretary Bliss to the Commissioner of the General Land Office, July 27,
(W. V. D.) 1897. (C. J. W.)

On October 4, 1893, George W. Gibson made homestead entry, No.
1386, for the NE. 1 of Sec. 15, T. 29 N., . 7 W., Enid, Oklahoma.



64 DECISIONS RELATING TO THE PUBLIC LANDS.

On April 20, 1895, Gibson filed in the land office at Enid au affidavit
in which he stated that lie had just learned of an unintentional omis-
sion upon his part in the preparation of his application and entry
papers; that he had in December, 1886, made entry of a quarter sec-
tion of land in western Kansas which he had been compelled to aban-
don on account of his poverty and the prevalence of drought in
that section; that he had but recently learned that these facts should
have been made to appear in his application for second entry; that he
was residing upon his last etry which was made in good faith, and
that there was no contestant of his right, and he prayed that his right
be restored, and his entry held intact. This affidavit was forwarded
to your office; anid on June 25,1895, your office, by letter "C" addressed
to the register and receiver at Enid, Oklahoma, held that Gibson's affi-
davit furnished no description of the land entered by him in Kansas
by which it could be identified, and that he would be allowed thirty
days within which to file a description, and on failure to do so within
said time, his entry would be held for cancellation. Gibson was noti-
fied of his right of appeal, but took no action.

On March 14, 1896, your office canceled said homestead entry, by
letter C", of that date. The registered letter notifying him of the
action taken, and of his right of appeal, was returned unopened, as
reported by the local officers.

On August 4, 1895, Edward C. Hill filed affidavit of contest against
said entry, alleging abandonment, and on October 2, 1895, the local
officers ordered a hearing for November 12, 1895. On said day the
defendant was adjudged to be in default, after personal service, and
contestant submitted evidence in support of his charge.

The local officers recommended the cancellation of the entry, and that
the contestant be granted preference right of entry, and the record was
forwarded to your office.

On March 21, 1896, your office passing upon said record, held that,
as the contest against the entry was filed after the action taken by your
office of June 25, 1895, looking to the cancellation of the entry, and which
resulted in its cancellation, the contest should be dismissed.

From this decision Hill has appealed, and the only question presented
is, whether or not under the facts stated Hill is entitled to the prefer-
ence right of entry.

The preference right of a successful contestant to make entry of the
land restored to the public domain, by his contest, applies only to cases
where the cancellation of the entry is not attributable to any other
cause, but is the result of the contest, and such contest cannot be
initiated pending an inquiry into the validity of the entry by the gov-
ernmllent of its own motion.

No preferred rights are secured under a contest filed during the pendency of
government proceedings against the entry of record if such entry is cancelled as the
result of said proceedings. Drury i;. Shetterly (9 L. D., 211), and Arthur B. Cornish
(9 L.D., 569).
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The right is partly as compensation for information furnished, which
leads to the cancellation of the entry. Here the defendant himself
furnished the information which led to the decision in which his entry
was held for cancellation, and neither the information, nor the action
of your office, was induced by plaintiff's contest; for it was not initiated
until after the information was given and the action taken which
resulted in the cancellation of the entry.

Your office decision is affirmed.

TIMBER CULTURE CONTEST-CHARACTER OF LAED-CO-MPLIANCE
WITH LAV.

STREETER V. RoPIls HEIRs.

A timber culture entry will not be canceled on a charge that the land is not devoid
of a natural growth of timber, if the entry, at the time when made, was in
due accordance with the rlings of the Department as to the character of land
subject to such appropriation.

During the pendency of a timber culture contest the entryman is not excused from
compliance with the law; and upon the death of the entrymau the law casts
upon his heirs the burden of showing due compliance with the terms of the
statute.

Secretary Bliss to the Commissioner of the General Land Office, July
(W. V. D.) 27, 1897. (0. W. P.)

I have considered the appeal of the heirs of John T. Rolph from your
office decision of November 30,1896, holding for cancellation the timber
culture entry, No. 1361, of John T. Rolph, of the W. j of the NW. of
Sec. 1, T. 16 N., R. 3 E., Lincoln land district, Nebraska.

It appears from the record that John T. IRolph made timber culture
entry of this land on May 23, 1881. On August 19, 1895, Isaac Streeter
filed a contest against said entry, alleging, in substance, that the sec-
tion in which said land is situated is not devoid of natural timber, and
that said Rolph never, at any time, plowed, cultivated, planted trees or
seeds on the same, and has failed to make final proof within the time
required by law.

John T. Rolph died on March 21, 1889, and notice of this contest was
served on his heirs, who appeared by attorney at the hearing before
the local officers, and defended the entry.

The local officers found that " the first allegation was not sustained
by the evidence, and that Rolph had utterly failed to comply with the
timber culture law in planting trees, etc., and had failed to make final
proof within thirteen years," and recommended the cancellation of
timber culture entry No. 1361.

The heirs of Rolph appealed. Your office affirmed the judgment
of the local officers. A further appeal brings the case before the
Department.

2670-vot' 25-5
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For the early history of this entry reference is made to the case of
Streeter v. Iolph, 21 L. D., 10.

The evidence as to whether the land at the time of entry was legally
subject thereto is co nflicting, btt by a preponderance of the testimony,
it appears that there is a draw or low piece of ground passing over the
NW. I of said sections and that at the time of. Rolplh's timber culture
entry there were four or five bunches or clusters of willow trees of
natural growth, perhaps about twenty trees, growing along this draw,
and a few cottonwood trees ear its banks: that there were several
hundred ash trees, scattered over about.seven or eight acres, growing
in clusters.

In the case of Blenkuer v. Sloggy, 2 L. 1)., 267, the trees, some six
hundred ash, oak, and underbrush, were scattered over five or eight
acres, and the entry was allowed.

In the case of Bartch v. Kennedy, 3 L. D., 437, it was found that there
were from five to six acres of trees of different kinds, and it was held
that the testimony failed to show such a natural growth of timber as
would make a timber culture entry illegal.

In the case of Crottinger v. Lowe, 11 L. D., 426, it was shown that
there was a small stream flowing through the tract, and that along its
slope there grew some water-elm, cottonwood, ash, and box-elder trees.
The entry was made in 1883, and it was held that the case came under
the liberal rulings of the Department, which prevailed prior to October
11, 1887, when the case of James Spencer (6 1. D., 217) was decided.

In the case of Nichols v. Geddes, 16 L. D., 42, the evidence showed
that the section contained scattered clumps of live oak, sycamore, and
willows, most of them small i size, and of the character of brush. It
was held that, under the rule of the Department which prevailed when
the entry was made (May, 1887), it was properly allowed.

In the case at bar, at the time the entry was made, the liberal rulings
of the Department prevailed, and in accordance with the decisions
cited, I am of opinion that the entry was properly allowed.

Upon the charge of failure to comply with the timber culture law,
there is but little conflict in the testimony submitted. Byron Streeter
and John T. Rolph are both dead. Rolph died March 21, 1889. Byron
Streeter went upon the land in 1871, and his family have since lived
there. Rolph settled on the land in 1874, and his family have lived
there ever since.

The evidence shows that John T. Rolph, i his life time, attempted
several times to plow the land and was prevented by Byron Streeter;
that in 1882 he went upon the land in the night time and did some
plowing. In 1883 and 1884 or 1885, he attempted to plow, but Byron
Streeter would not let him. Since then, until after the contest was
instituted, when C. W. Crawford, a son-in-law of Rolph, plowed about
two acres, neither John T. Rolph nor any of his heirs have done, or
attempted to do any work upon the claim.
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It is contended that the heirs were not required to cultivate the
land, because of the peudency of the application of Byron Streeter for
reinstatement of his homestead entry. But it is well settled that dur-
ing the pendency of a timber culture contest, the entryman is not
excused from complying with the law (Byrne v. Dorward, 5 L. D., 104;
Simms v. Busse, 14 L. D., 429), and upon the death of the entryinan
the law casts upon his heirs the burden of showing compliance with
the law. Rabuck v. Cass, 5 L. D., 398.

Then, it is urged that your office decision is in conflict with the order
made by the Department in the case of Streeter v. Rolph, supra, which,
it is alleged, " gave to the heirs of Rlolph the right to make proof upon
future compliance with law." But the only question in that case was,
whether Streeter's possession of the land and his improvements thereon
operated to prevent Bolph from making timber culture entry. The
Department held that the effect of Mrs. Green's relinquishment of her
entry was to restore the quarter-section covered by it to the public
domain and render it subject to entry by any qualified applicant; that
Streeter's former void entry was no bar to his right to make second
entry of the same land if he had sought to do so; that Streeter's pos-
session did not prevent Roiph's right to make timber culture entry,
subject to Streeter's right to make homestead entry, within three
months, because of prior settlement. Streeter having taken no steps
to place his claim of record within three months by filing contest or
otherwise, and having allowed several years to elapse before moving
to reinstate his original entry, is too late as against the rights of an
intervening entrym an, it appearing from the record and evidence that
he did have written notice of the fact that his entry was held for can-
cellation, and that he did not appeal. It is added:

Rolph's rights are purely legal and it seems to be a great hardship for Streeter to
lose his home and his valuable improvements, but he has been guilty of such laches
as to render the hardship remediless, in the presence of intervening rights.

Your office decision is accordingly affirmed.

RAILROAD GRANT-INDEMNITY WITHDRAWAL-ADTUSTMENT.

NORTHERN PACIFIC R. R. CO. . ST. PAUL, MINNEAPOLIS AND MAN-
ITOBA RY. CO. ET AL.

An indemnity withdrawal for the benefit of the Northern Pacific grant is in viola-
tion of the terms of said grant, and inoperative as against an authorized
withdrawal ol behalf of another grant.

If the Northern Pacific company, in the selection of indemnity, waives the privilege
conferred by the order of May 28,1883, dispensing with the specification of loss,
and assigns a basis which proves to be invalid, it is not entitled to plead the
protection of said order.
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The right of said company to select indemnity within the second belt cannot be
recognized, unless it is made to appear that the loss specified, as the basis of
such selection, is the result of a disposal occurring in the interval between the
date of the granting act and that of definite location.

On account of the consolidation of the Northern Pacific and Lake Sperior lines of
railroad between Thomson and Duluth, the grant to the first named company

- must be charged with all lands received by the latter company, between said
points, under its prior grant, and for the lands so taken by said company,
whether within its primary or indemnity limits, the Northern Pacific is not
entitled to indemnity.

Secretary Bliss to the Commissioner of the General Land Oce, July 27,
(W. V. D.) 1897. (J. L. McC.)

Your office, by letter of June 26, 1890, took action upon Northern
Pacific indemnity list No. 24, St. Cloud land district, Minnesota, filed
November 5, 1883, embracing 4657.45 acres.

The Northern Pacific Railroad Company has appealed from said
action, in so far as regards three of the tracts embraced in said list.

The SW. I of the SE. 1 of See. 11, T. 128, R. 34, is within the indem-
nity limits of both the Northern Pacific Railroad and the St. Paul,
Minneapolis and Manitoba Railway, St. Vincent Extension. It was
free from all claim at the date of the withdrawal for the benefit of the
two companies named. The decision of your office, appealed from, held
that, inasmuch as the withdrawal for the latter company was author-
ized, while that for the Northern Pacific Railroad was without authority
of law, the St. Vincent company's selection would be allowed, and the
Northern Pacific Company's rejected.

From this branch of your office decision the Northern Pacific Com-
pany appeals, alleging, (1) that it was error to hold that there was no
authority of law for the withdrawal of said lands for said company.

In this respect your office decision was correct, as has been held by
the Department in the case of Jennie L. Davis (19 L. D., 87), and many
others.

Appellant alleges (2) it was error to hold that the selection by the St.
Paul, Minneapolis and Manitoba Company should stand and that of
the Northern Pacific Company be rejected.

The decision in this respect was correct, as was decided by the Depart-
ment in the essentially similar case of the St. Paul, Minneapolis and
Mianitoba Railway Company v. Keslik (19 L. D., 275).

The Northern Pacific Railroad Company appeals, further, from so
much of your office decision as rejects its application to select the NW.
J of the W. of Sec. 15, T. 128, R. 34, for the same reason as given
in connection with the preceding tract; also for the further reason:

That said tract, having been withdrawn for the Northern Pacific Railroad Com-
pany December 26, 1871, and selected by the company November 5, 1883, which filed
re-arranged list describing lost lands June 16,1892, it has the better right to the land-
the St. Paul, Minneapolis and Manitoba company not having made its selection until
March 25, 1885, and filed re-arranged list until June 6, 1894.
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The withdrawal for the benefit of the Northern Pacific Company was
unauthorized by law, and of no effect (supra). The tract was with-
drawn for the benefit of the St. Paul, Minneapolis and Manitoba
Company (St. Vincent Extension) by your office letter of February 6,
1o72, and remained withdrawn until May, 1891. Prior to the revoca-
tion of the withdrawal, the last named company (on March 25, 1885)
selected the land. It is true that the selection of that date designated
"in bulk" the losses forming the bases for such selections. But the
Department has held that
indemnity selections accompanied by designation of losses in bulk, made prior to
the specific departmental requirement that ost lands should be arranged tract for
tract with the lands selected, operate to protect the right of the company as against
subsequent applications to enter, made prior to said requirement, and the re-arrange-
ment of losses in accordance therewith

(St. Paul, Minneapolis and Manitoba Ry. Co. v. Lambeck, 22 L. D., 202,
syllabus).

Under the directions given in the La Bar case (17 L. D., 406), the
St. Paul, Minneapolis and Manitoba Railway Company was, in Decem-
ber, 1893, called upon. to re-arrange its indemnity selections so as to
designate, tract for tract, the lands lost in place, in lieu of which selec-
tions had been made. Responsive to this call the coinpaniy, on June
6, 1894, filed the list now under consideration, in which the samelosses
were used that constituted the bases of selection in its former list (of
March 25, 1885), but re-arranged so as to show the losses tract for tract.
The company's rights under its selection of 1885 were therefore duly
protected.

The Northern Pacific company appeals, further, from so much of your
office decision as rejects its claim to the SE. 1 of the NW. 4 and lots 1
and 2 of See. 13, T. 123, R. 35.

This tract was within the primary limits of the grant to the St. Paul,
Minneapolis and Manitoba Railway Company (St. Vincent Extension);
but at the date when the right of that company would otherwise have
attached (December 19, 1S71), it was embraced in the homestead entry
of one Washington Morse, made November 1, 1865, and canceled March
24, 1874. It was therefore excepted from said grant.

The land is also within the second indemnity limits of the grant to
the Northern Pacific Railroad Company, which applied to select the
same, per list 24 (supra), on November 5, 1883.

On September 6, 1884, Lars R. Stenoien made homestead entry for
said tract. Final certificate was issued May 28, 1890, and the papers
transmitted to your office.

An examination of said papers disclosed the conflict between said
entry and the claim of the railroad company; whereupon your office
ordered a hearing to ascertain the status of the land at the date of the
company's application to select (November 5, 1883, supra).

Front said decision ordering a hearing Stenoien appealed to the
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Department-which, on May 12, 1891, dismissed said appeal, ol the
ground of its having been taken from a interlocutory proceeding by
your office, and directed that the hearing proceed (12 L. D., 495).

Said hearing was had on July 28, 1891, all parties in interest being
present. Upon the testimony taken the local officers decided i favor
of Stenoien.

The company appealed to your office, which found that Stenoien was
a citizen of the United States; that he settled on the land in 1881, and
has continued to reside thereon and cultivate and improve the same
ever since, using it as a home for himself and his family; and your
office holds that his claim based upon such residence, cultivation, and
improvement defeated the company's right of selection.

Counsel for the company direct attention to the fact that at the hear-
ing the witnesses for the entryman were, besides himself; Hans Larson,
the father of the entryman; Coston Nelson and ars Peterson, his
cousins; and asserts that "the testimony given in final proof anfi that
given at the hearing subsequently had is wholly irreconcilable and
absolutely contradictory."1 Hence, they contend, such testimony ought
not to be, relied upon and made the basis of a decision.

As I view the case, it will not be necessary to consider the veracity
of the witnesses in order to arrive at a conclusion therein. It will be
sufficient to consider the question of the validity of the selection, by
inquiring whether the company has in reality suffered any loss for
which it has a claim for indemnity under the granting act.

Counsel for the company contend, in substance, that it is immaterial
whether or not the loss specified was valid, inasmuch as the depart-
mental order of May 28, 1883 (12 L. D., 196),relieved said company from
the necessity of specifying losses. But the Department has held, in the
case of the Northern Pacific R. R. Co. v. Larson (19 L. D., 233), that
where the company waives the privilege conferred by the order of May
28, 1883, and designates a basis, which basis proves to be invalid, it is
not entitled to plead the protection of said order. If it should be
found that the basis in the case at bar was invalid, it would come
within the above ruling.

Furthermore, the order of withdrawal issued by your office for this
portion of the line of road (oil December 12, 1871), even if it had been
authorized by law, could not have affected the land here in controversy,
for the reason that it was then embraced in the homestead entry of
Washington Morse, made November 1, 1865, and canceled March 24,
1874 (supra); and the order of' May 28, 18S3, did not apply to such lands.
(Northern Pacific R. R. Co. v. John 0. Miller, on review, 11 L. D., 428.)

The list (No. 24, St. Cloud district, Minnesota)., as re-arranged, sets
forth that the selection of lots 1 and 2 and the SE. of the NE. of
See. 13, T. 128, R. 35, was based upon the alleged loss of the NW. of
the SW. and the S. of the SW. of Sec. 17, T. 51 N., R. 7 W., same
land district.
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The land last described appears, upon an investigation of the maps
of your office, to be situated within the twenty-mile (indemnuity) limits
of the grant to the Lake Superior and Mississippi (formerly St. Paul
and Duluth) Railroac[ Company.

The records of your office show further that said land was withdrawn
for the benefit of said (Lake Superior and Mississippi) railroad company
on May 26, 1864-which was more than a month prior to the date (July
2, 1864) of the grant to the Northern Pacific Railroad Company.

The joint resolution of May 31, 1870 (16 Stat., 378), provided, among
other things, that the Northern Pacific Railroad Company might
receive indemnity (in States through whieh it passed) inside the forty-
mile limits and outside the thirty-mile limits of the road, for lands sold,
reserved, or otherwise disposed of; subsecquently.to the date of the
granting act and prior to that of the definite location of the road; in
accordance with which the Department has held that the right to select
indemnity within the second belt can not be recognized unless it is made
to appear that the loss specified as the basis for such selection resulted
from a disposal occurring in the interval between the (late of the
granting act and tat of definite location. (See Northern Pacific R. R.
Co., 18 L. D., 596; same v. Larson, 19 L. D., 233.)

As the land designated as the basis for the selection now in contro-
versy was reserved, by withdrawal for the benefit of the Lake Superior
and Mississippi company, prior to the date of the grant to the Northern
Pacific Company, and is opposite that part of the line between Thom-
son Junction and Duluth, said tract could not inure to the benefit of
the last-named company, nor can indemnity therefor be allowed within
the second indemnity belt.

The Department has recently rendered several decisions bearing
directly upon the status of lands within the overlapping limits of the
Northern Pacific grant and the Lake Superior and Mississippi grant.
The syllabus of a decision rendered on August 27, 1896, reads as follows
(23 L. D., 204):

In the adjustment of the grant to the Northern Pacific, between Thomson's June-
tion and Duluth, the land covered by the prior grant to the Lake Superior Company
must be deducted. so that between said points the Northern Pacific Company will
take only the granted lands within the lateral limits of its own grant which fall
outside the limits of the former grant, and will be entitled to indemnity only for
losses sustained outside the limits of the former grant.

To the same effect is the departmental decision of October 29, 189G
(23 L. D., 428).

The fact that the land now in controversy is situated outside the
granted limits and within the indemnity limits of the Lake Superior
and Mississippi Railroad does not alter the case. In returning nnap-
proved list No. 19, Northern Pacific Railroad Company, St. Cloud land
district, on November 17, 1896 (24 L. D.1 320), after quoting in part
the provisions of section 3 of the act of July 2, 1864, and a paragr aph
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of the decision last above cited (relating to the Lake Superior and
Mississippi Railroad Company), the Secretary adds:

The intention of Congress evidently was to provide against making a double
grant where two land grant railroads were found to be upon the same general line;
and this can only be arrived at y clharging to the Northern Pacific all lands
received by the company to which the irst grant was made, opposite the portion of
the lines which are similar, whether within the primary Or indenolity limits of that
grant.

Thus the Department has decided that the Northern Pacific Rail-
road Company had no right to select lands in lieu of lands alleged to
have been lost in place, which were in the same situation, as regards
the Lake Superior and Mississippi Railroad, as that which formed the
basis for the attempted selection by the Northern Pacific Railroad
Company of the land here in controversy, claimed by Stenoien.
Hence, whether Stenoien's residence, cultivation and improvements
were sufficient to bar selection by the company or not, its claim
thereto must be held invalid.

For the reasons herein given (rather than for those set forth by your
office), the decision of your office, disallowing the claim of the com-
pany, and holding Stenoien's homestead entry intact, is affirmed.

RAILROAD GRANT-LAND EXCEPTED-MNINERAL CLAIN.

SANDERS v. NORTHERN PACIFIC R. It. CO.

A mineral application made after the filing of the nap of general route, and prior to
definite location, and pending at the latter date, is a claim uinder the excepting
clause in the grant to the Northern Pacific that operates to exclude the laud
covered thereby from said grant.

Secretary Bliss to the Commissioner of the General Land Office, July 28,
(W. V. ).) 1897. (F. W. C.)

Jpon the petition for certiorari filed by the Northern Pacific Railroad
Company, the case of Junius G. Sanders against said company, involv-
ing the NW. ' of See. 21, T. 10 N., R. 3 W.. Helena land district, Mon-
tana, was ordered to be forwarded to this Department upon the appeal
filed by said company from your office decision of April 19, 1892, hold-
ing said tract to have been excepted from the operation of its grant.
(15 L. D., 187.)

In said order the facts relative to the status of said tract, and the
previous proceedings had thereon, is fully set out. The sole question
raise(l by the appeal was whether certain mineral applications made
after the filing of the map of general route, February 21, 1872, and
before the definite location of the road, July 6, 1882, which applications
had not been canceled at the latter date, served to except the tract
embraced in said applications from the operation of the grant to said
company.
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The Northern Pacific Railroad Company having brought an action
in the courts to recover possession of the tract involved in this case,
action was suspended by this Department to await the result of the
case in the courts. The case begun by the company was duly prose-
cuted to the Supreme Court of the United States, resulting in its
decision of April 19, 1897 (166 U. S., 621), inwhicl it was held that the
land in question was embraced i a claimn at the date of the filing of
the map' of definite location within the meaning of the excepting clause
contained in the grant of July 2, 1864 (13 Stat., 365), and did not,
therefore, pass to the railroad company under said grant.

In view thereof, further consideration of the case by this Depart-
ment is unnecessary, and the record is herewith returned with direc-
tions that the tract involved therein be disposed of without regard to
the claims set up by the company under its grant.

FOREST FIRES-ACT OF FEBRUARY 24, 1S97.

NOTICE TO THE PUBLIC.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. ., July 28, 1897.
The attention of the public is called to the fact that immense areas

of the public forests are annually destroyed by fire, originating, in
many instances, through the carelessness of prospectors, campers, hunt-
ers, sheep-herders, and others; while in some cases the fires are started
with malicious intent.

Warning is hereby given that the origin of all forest fires will be
closely investigated, and, where the fire is ascertained to have origi-
rfated through carelessness or design, the persons implicated will be
prosecuted to the full extent of the law.

The public generally is requested to aid the officers of the Govern-
ineut in its efforts to check the evil referred to, and in the punishment
of all offenders.

The Act of Congress, approved February 24, 1897, entitled "An Act
to prevent forest fires on the public domain," is as follows:

Be it enacted by te Senate anid House of epresealatres of the United States of America
in Congress assembled, That any person who shall wilfully or maliciously set on fire,
or cause to be set on fire, any timber, underbruish, or grass upon the public domain,
or shall carelessly or negligently leave or suffer fire to burn unattended near any
timber or other inflammable material, shall be deemed guilty of a misdemieanor,
and, upon conviction thereof in any district court of the United States having
jurisdiction of the same, shall be fined in a sUIn not more than five thousand dollars
or be imprisoned for a term of not more than two years, or both.

SEC. 2. That any person who shall build a camp fire, or other fire, in or near any
forest, timber, or other inflammable material upon the public domnain, shall, before
breaking camp or leaving said tire, totally extinguish the sale. Ay person failing
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to do so shall be deemed guilty of a misdemeanor, and upon conviction thereof in
any district court of the United States having jurisdiction of the same, shall be
fined in a sum not more than one thousand dollars, or be imprisoned for a term
of not more than one year, or both.

SEC. 3. That in all cases arising under this act the fines collected shall be paid
into the public-school fund of the county in which the lands where the offense was
committed are situate.

BIN GER EERMANN,
Commnissioner of the General Land Office.

Approved:
C. N. 3LISS,

Secretary of the lInterior.

PRACTIC'E,-NOTICE-PUBLICATJON-MOTION TO DISMISS.

SMITH V. MUuPnY.

The affidavit required as the basis of an order for the publication of a notice may be
made by any person who possesses the requisite information.

A formal order for the publication of notice is not essential. It is sufficient if the
local officers authorize the publication either by formal order or verbally.

If, on the conclusion of the contestant's testimony, the contestee nmoves a dismissal,
on the ground that the evidence submitted does not warrant a judgment of can-
cellation, and said motion is overruled, the contestant should be given Im
opportunity to submit evidence i support of the entry.

Secretary Bliss to the Comitssioner of the General Land Office, July 28,
(W. V. D.) 1897. (0.W.P.)

On September 19, 1893, Peter J. Murphy made homestead entry, No.
136, of the NW. of Sec. 34, T. 27 N., R. 14 W., Alva land district,
Oklahoma Territory.

On December 17, 1894, Ruthie 0. Smith filed an affidavit of contest
against said entry, alleging abandonment.

On February 14, 1895, John II. Gilmore, claiming to act as agent for
contestant, filed an affidavit, "to secure service by publication, in
which he says:-

That he is well acquainted with the tract of land embraced in the contest above
set out. He further says that he is acquainted in that neighborhood and has talked
with people who would be most likely to know of the address of the above named
Peter J. Murphy, and that all of them tell him that he is not now in the Territory
of Oklahoma and that they do not know where he is. That personal service could
not be made upon him in the said Territory. That affant has talked with a numl)er
of the people and that he does not know where thc said Murphy is, and that he is
unable to learn where he is. That to this afflaut's best knowledge Murphy's last
known residence was Ft. (haha, Neb.

Publication of notice was thereupon ordered and made.
On May 8, 1895, a hearing was had before the register and receiver.

The contestant appeared in person and by attorney and the defendant,
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specially, by attorney, who moved to quash the service of notice and
dismiss the contest,
for the reason that no sufficient affidavit for publication was ever made, and, as far
as shown, no legal ground existed for such service, and for the further reason that
no sufficient service has been imade.

This motion was overruled. The contestee excepted. The contest-
ant then suLbmitted her testimony and contestee's attorney demurred to
the evidence, and moved to dismiss the case,. "for the reason that the
evidence does not establish the facts sufficient to entitle the contestant
to recover in this action." This motion was not decided by the register
and receiver upon the trial, but, on July 22, following, they rendered a
decision holding "that the entrynan has abandoned the tract of laud
involved for a period of more than six mouths next preceding the serv-
ice of notice herein and recommended that the entry be canceled.

An appeal was taken by the contestee, and, on February 20, 196,
your office affirmed the judgment of the register and receiver.

The case is now before the Departnment on appeal from your office
decision.

The appeal raises a question as to the sufficiency of the notice of
contest. It is urged: (1st) That the affidavit should have been made
by the contestant or her attorney; (2d) That the statement of facts in
the affidavit does not furnish a basis for an order of publication; (3d)
That there being no order for the publication, it was without authority.

Upon the first point, it is settled that the affidavit may be made by
any person who possesses the requisite information. Bradford v. Ale-
shire, 15 I. 1)., 238; Wagers v. Nelson, 22 L. D., 566.

Upon the second point, I think the allegations in the affidavit were
a warrant sufficientfor the order of publication. See Wagers v. Nel-
son, spra.

Upon the last point, the attorney for the contestee is in error. The
record shows that publication was ordered. A formal order is not
essential. It is sufficient if the local officers authorize the publication,
either by formal order or verbally. Olsen v. Eagan, 21 L. D., 277.

It is assigned as error by contestee, in his appeal to the Department,
that it was error in the local officers to render a decision on the merits
of the contest without giving hiLm an opportunity to submit evidence
in his own behalf, and that your office erred in sustaining the decision
of the local officers and cancelling his entry. I am of opinion that this
objection is well taken. By the decision of the register and receiver
the motion to dismiss was in effect overruled. An opportunity should
then have been given to the contestee to offer evidence in defence of his
entry. Lein v. Botton, 13 L. D., 40 Bradford v. Aleshire, 18 L. D., 78.

You will therefore direct the register and receiver to continue the
hearing in the cas, after giving both parties due notice of the time
set for the hearing, and, if the contestee fails to offer evidence in sup-
port of his entry, it will be canceled.

The decision appealed from is modified accordingly.
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PRACTICE-A-PPEAL-CERTIORAR.

PATTERSON . BEACO OM ET AL.

An appeal from a decision of the local office operates to divest said office of its juris-
diction in the case; ad the withdrawal of appeal on the part of one of the
appellants therein will not reinvest said office with jurisdiction.

A writ of certiorari may properly issue to the local office in a case that requires such
action.

Secretary Bliss to the Commiissioner of the General Land Qfce, July 28,
(W. V. D.) 1897. (G. B. G.)

George W. Patterson, claimant under act of Congress approved
March 3, 1887 (24 Stat., 56), for the SW. , of Sec. 3, T. 97, R. 42,
O'Brien county, Iowa, has applied to the Department for a writ of cer-
tiorari to the local land office at Des Moines, Iowa: "To direct the
present register and receiver of the United States Land Office at Des
Moines, Iowa, to certify to the Ron. Secretary the proceedings" in the
above styled case.

The application is in all respects regular, and it is set out as grounds
therefor that, on April 21, 1897, the said local officers, after a hearing
duly and regularly had therein, rendered their joint decision in the
case in favor of the homestead applicant, Louis Hoffman, and adverse
to the homestead claimant, James A. Beacom, and adverse to this peti-
tioner; that the said James A. Beacom duly appealed from said decision,
as did this petitioner; that thereafter, on motion of the said Beacom,
the local officers permitted him to withdraw his appeal and file a motion
for a rehearing of the cause, which motion was granted on June 16,
1897, and a new hearing ordered thereon for September 14,1897.

The order granting a new trial is as follows:
This case comes on before the register and receiver on the application of Jamnes A.

Beacom for rehearing, which application is based, first, upon the fact that the reg-
ister and receiver did not take recognition of the law passed in 1894, extending the
right of a second homestead entry, and upon the frther fact that if a rehearing is
granted he will be able to show good and sufficient reasons for not completing his
homestead entry made in Dakota and that he comes under the class of persons priv-
ileged to make a second homestead entry by reason of the law passed in 1894.

Without at this time entering into a discussion of the legal points involved, we
are of the opinion that in order to arrive at the acts fully pertaining to the
rights of the parties hereto a new trial is necessary. Wherefore it is ordered that
the decision of the register ad receiver, made April 21,1897, be and the same is
hereby set aside anda. nexv trial is ordered to be held at the U. S. Land Office at Des
2Moines, Iowa. on the 14th day of Sept., 1897, and the parties hereto are hereby noti-
fied of this order and summoned to appear at said time and place.

EDWARD B. EVANS, Register.
WILLIAM H. TURBETT, Receiver.

lule 80 of Practice provides that " No officer shall entertain a motion
in a case after an appeal from his decision has been taken."

The appeals of Beacom and Patterson are alleged to have been duly
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and regularly made, and as such they operated to deprive the local offi-
cers of jurisdiction in the ease, and the withdrawal of Beacom's appeal
would not reinvest those officers with jurisdiction.,

I am of opinion, therefore, that the local officers exceeded their
authority in issuing the above order.

The petitioner has invoked the proper remedy. Wood v. Goodwin
(10 L. D., 689).

I have therefore to direct that you order the local officers to transmit
the record in the cause to your office, without delay, for such action
as may seem proper.

RAILROAD LANDS-ACTS OF JUNE 22,1874, AND MARCI 3, 187.

POWER V. OLSON ET AL. (ON REVIEW.)

The provisions of the act of June 22,1874, and section 5, act of March 3, 1887, are
remedial in character, and hence should receive a liberal construction, and
should also be construed in1 part iateria together with the original granting act
in case of an application to purchase under said section 5. It must therefore be
held that lands in even-numbered sections selected under the act of 1874, are
from the time of sch selection the "numbered sections" of the grant as Seh
phrase is used in said section 5, and may be purchased thereunder if said indem-
nity selection proves invalid.

The protection given to settlers by the second proviso to section 5, act of March 3,
1887, is restricted to such persons as may have settled in good faith after Decem,
ber 1, 1882, and before the passage of said act, claiming a right to enter under
the settlement laws in ignorance of the rights or equities of others in the prens-
ises.

Secretary Bliss to the Contmissioner of the General Lantd Offce, July 28
(W. V. D.) 1897. (W. M. W.)

On the 16th of October, 1896, the Department decided the above
entitled case, affirming your office decision of April 11, 1896, denying
James B. Power the right to purchase the land involved under the 5th
section of the act of March 3, 1887. See 23 L. D., 387. Power has filed
a motion for review of said departmental decision, and in support of it
has submitted briefs and has been heard orally.

The facts are, substantially, as follows:
On March 31, 1877, the Northern Pacific Railroad Company, per list

No. 5, selected, under the act of June 22, 1874 (18 Stat., 194), lots 1, 2,
3 and 4, the S. of the NW. of See. 4; lots 1, 2,3 and 4, the S. of
the NE. 1, the SE. -1 of the NW. 4- and the SE. i of Sec. 6; the NW. 
and the N. 4- of the NE. 4- of Sec. 8, all in T. 135, R. 52; also the W. I
of theNSW. 4-, the S. -i of the SW. 4, and the S. of the SE. A, of Sec.
34, T. 136, R. 52, Fargo, North Dakota, land district. This selection
was made in lieu of certain other lands within the indemnity limits of
the grant to said road in the State of Minnesota, which indemnity lands
had never, as a matter of fact, been selected by said company on account
of losses within the place limits of its grant,'but were relinquished to
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the United States on account of settlement claims thereon that attached
after said lands were withdrawn for the benefit of the company and
while the withdrawal was recognized.

Power purchased the lands in question from the railroad company,
under contracts, in 1880 and 1881, and immediately went into possession
of them and has continuously remained in possession ever since. He
received deeds from the company, dated January 20, 1883, reciting a
consideration of $2,'I0.

On May 13, 1891, your office held said selection list for cancellation,
for the reason that the bases for it were invalid, except as to the S. W
of the NE. A of Sec. 6, and the NW. of Sec. 8, and said list was can-
celed by your office on September 30, 1891, except as to the two tracts
above named. The company took no appeal from your office decision
canceling said selection list, and consequently it became final as against
the company.

Power is shown to be qualified to purchase under the act of March
3, 1887. The land was free from settlement claims when he made his
purchase from the company.

On December 2, 1891, Gunder Olson made homestead entry for the
SE. - of Sec. 34, T. 136, R. 52; and on December 8, 1891, Joseph A.
Beeton made homestead entry for the S. of the SW. I of said section.

Power first applied for the land on December 18, 1891, under the 4th
section of the act of March 3, 1887, which was rejected by your office,
and upon his appeal to the Department, your office decision was
affirmed April 16, 1894 (286 L. and R., 126), and on review October 12,
1894 (296 L. and R., 1). The grounds upon which his right to perfect
title under said section was denied were that such right only exist
when the lands were unearned under the grant, and erroneously certi-
fied or patented to the company, as held in Wright v. Coble, 9 L. D.,
199, and Drake et al. v. Button, 14 L. D., 18.

These lands are all situated in even numbered sections; the grant
made to the Northern Pacific Railroad Company was of lands situated
in odd numbered sections.

In the decision sought to have reviewed the Department held that
the right of purchase under section 5 of the act of March 3, 1887, is
limited to the numbered sections prescribed in the grant, and, therefore,
can not be exercised to secure title to even numbered sections selected
under the indemuity provisions of the act of June 22, 1874.

When the case was decided by the Department on the merits, the
only question presented was, whether Power is entitled to make proof
and payment for the land involved under the th section of the act of
March 3, 1887, and necessarily the only material question to determine
in passing on the motion for review is, whether the Department erred
in applying the law to the case in the decision heretofore rendered.

The Northern Pacific Railroad Company is not a party to this pro-
ceeding; the decision of your office of September 30, 1891, canceling its
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selection list was not appealed from by the company; such decision
was final and conclusive as against the company. This controversy
is solely between Power and the government and the homestead
entryman; therefore, it is not necessary to discuss or pass upon the
contention of counsel as to whether the lands in controversy passed to
the railroad company under its grant as "' granted lands," or "lands
granted." Power's application is based upon the claim that the title
to the lands did not pass to the company, and for that very reason he
asks to purchase under the act of 1887.

In the first ground of the motion for review, it is claimed that:
"Said decision shows that the case was decided upon a strict literal
construction of section 5 of the act of March 3, 1S87." This contention
must be conceded to be correct. It is further contended that said
section of said act is remedial in character, and should be liberally
construed; that in construing it, in the case at bar, the granting act
to the railroad company, and the act of June 22, 1874, should be con-
sidered and construed as being it pari materia. If these contentions
are well founded, the departmental decision was erroneous, and should
be reversed and the right of purchase of the land involved be allowed
to Power.

The third section of the act of July 2, 1864 (13 Stat., 365),
granted to the Northern Pacific Railroad Company .... every alternate section
of public land not mineral, designated b odd numbers, to the amount of twenty
alternate sections per mile .... and whenever .... ay of said sections, or parts
of sections, shall have been granted, sold, reserved, occupied by homestead settlers
or pre-empted, or otherwise disposed of, other lands shall be selected by said com-
pany in lieu thereof .... in alternate sections and designated by odd nnmbers

within the indemnity limits fixed by said act.
The act of Aitic 22 1874 (S Stat., 194), provides:

That in the adjustment of all railroad land grants .... if any of the lands
granted be found in the possession of an actual settler, whose entry or filing has
been allowed under the pre-emption or homestead lawNs of the United States subse-
quncit to the time at which, by the decision of the land office, the right of said road
was declared to have attached to such lands, the grantees, upon proper relinquish-
ment of the lands so entered or filed for, shall be entitled to select an equal quantity
of other lands in lieu thereof from any of the public lands not mineral and within
the limits of the grant, not otherwise appropriated at the date of selection.

By act of August 29, 1890 (26 Stat., 369), the act of 1874 was amended,
so as to remove the requirement that the entry or filing should have
been allowed, and extending the benefits of the act to claims based
upon settlements made upon railroad lands subsequent to the attach-
ment of the rights of the companies under their grants.

The 5th section of the act of March 3, 1887 (24 Stat., 556), provides:

That when any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands.being
the numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road, and wheu the lands so sold are for any reason excepted
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from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to said bona fide purchaser, his heirs or assigns.

The act of June 22, 1874, and the act of March 3 1887, both relate to
the adjustment of all railroad grants, and they should be construed in
pari macteria nder familiar rules of statutory construction.

It is equally clear that the act of 1874 and the 5th section of the act
of 1887 are rejhedial i character, and should be liberally construed in
favor of all persons who may come within the mischief intended to be
remedied.

The act of 1S74 allows a railroad company to select, in lieu of lands
relinquished inder said act, "other lands"
from any of the public lands, not mineral, within the limits of its grant, not other-
wise appropriated at the date of selection, to which they shall receive title, the same
as though originally granted.

It is clear from this language that, when a lawful selection is made
under said act by a railroad company of other sections than those
specified in the granting act to such company, lands so selected become,
from the date of selection, and are in legal effect, the numbered see-
tions of such grant, irrespective of whether they be situated in the
numbered sections specified in the original granting act or not, the same
as though they had been originally granted.

In this case, if the selection of the company had been a valid one,
there is DO doubt but what Power's title under his purchase from the
company would have been good. and the act of 1887 would not need to
be invoked.

The company selected the land involved under the act of 1874; its
selection was of record in the local land office and its validity was not
questioned at the time Power purchased the land of the company, nor
for a long time thereafter. At the time he purchased the land from
the company, he had no means of knowing that the company would
fail to receive a good title under its selection. So far as he was con-
cerned, he occupied precisely the same position as he would if the
selection had been valid, and in passing upon his right to purchase
under the 5th section of the act of 1887, the selection, notwithstanding
its invalidity, should be given the same force and effect as if it were
valid, in so far as making the land embraced in the invalid selection the
numbered sections prescribed in the grant to the road. The object and
purpose of the 5th section of said act were to give relief to persons who
were qualified and had purchased in good faith lands of railroad com-
panies, which for "any reason" are excepted from the grant to such
companies.

Power's equity is founded upon his purchase of the lands in question
in good faith, the payment of a valuable consideration therefor, relying
upon receiving a goo(l title from the company, and through the ille-
gality of the company's selection, as the grant is now construed, the
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title he bought and paid for has failed. He has received no title to the
land from the-company.

Construing the act of.1874, section 5 of the act of 1887 and the grant-
ing act to the Northern Pacific Company all together as being in pari
materia, I conclude that Power's. application to purchase clearly comes
within the.remedial,,provisions of the 5th section of the act of 1887,
provided his right is superior to the rights, of Olson et at., homestead
claimants.

The Department has not been favored with a argument on the part
%of the homestead claimants, and therefore is not apprised of the specific
claims of Olson et al. to the lands embraced in their entries as against
-Powers right to purchase. under the 5tl sectio ot the act of 1887. It
mav be that they are relying on the second prdfiso to said section 5,
which provides: -4,1

That this section shall not apply to lands settled upon subsequent to the first day
of December, eighteen hundred and eighty-two, by'petsons claiming to enter the
same inder the settlement laws of the United States,` as to which lands the parties
claiming the same as aforesaid shall be entitled to prove up and enter as in other
like cases.

In a long line of decisions the. Department has held that the protec-
tion-:given, to settlers: by this proviso is restricted to such persons-as
may have settled upon the.land in good faith after December 1,.1882,
and before the passage of said act of 1887, claiming in good faith a
right to enter the same under the settlement laws, in ignorance of the
rights or equities of others in the-premises. Chicago, St. Paul, 7-Min-
neapolis and Omaha Ry.;Co. 1 Llf., 607; Union Pacific Ry. Co. et at.
v. McKinley, 14 L. D., 237; Stebbins v. Croke, 1 L. D., 498; Mc(ord
v.iRowley et al., 18.L. D., 502;:Swineford et al. v. Piper, 19 .L. D., 9;
IHolton et al. v. Rutledge, 20 L. 1)., 227. Neither Olson nor Beeton
has made any claim of settlenientduring the period named.

In the light of the facts as. hereinbefore set forth it is clear that
Power's right to acquire title to thelaud in question is superior to the-
rights of Olson et al., the homestead entrymen.

Power's application to purchase under the 5th section of. the act of
1887 will be allowed, upon his compliance with the law in the matter
of making payment for the land, and thereupon the homestead entries
of Olson et al. for the land involved will be canceled.. If, for any
reason, Power fails to complete his purchase within ninety days from
receipt of notice of this decision, the homestead entries of Olson et al.
will remain intact, subject to due-compliance with law by the;entrynen.

Departmental decision of October 16, 1896, reported in 23 L. D., 387,
is hereby seti. aside and vacated, and your office decision of April 11,
1896, :alpealed from, is hereby reversed.

2670-VOL 25-6
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SECOND HOMtESTEAD ENTRY-SECTION 2, ACT OF MARCH 2, 1889.

HERTZKE V. HENERMOND.

Section 2, act of March 2, 1889, provides for the allowance of a second homestead
entry in any case in which the applicant, prior to the enactment of the statute,
,made entry nder the homestead law but has not perfected title thereunder,
either before or since that time.

The case of Dowmnan r. Moss, 19 L. D., 26, overruled.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) July 30, 1897. (F. L. 0)

This is an appeal by Charles Hertzke from your office decision of May
10, 1893, dismissing his contest against the homestead entry of Jacob
Henermond, made December 9, 1892, for the E. of the NW. , Sec. 33,
T. 6 S., R. 38 W., Oberlin, Kansas.

The record shows that on December 12, 1892, Hertzke presented his
homestead application for said land, but the same was rejected for
conflict with the entry of ilenermond. Hertzke thereupon appealed.
Subsequently, however, he instituted contest proceedings against, said
entry, alleging that Heinermond was not a qualified entryman for the
reason that he had previously made an entry under the homestead law
for other lands, and had relinquished the same.

No action appears to have been taken on the appeal, but the contest
proceeded to trial and was heard, -upon an agreed statement of facts,
from which it appears that on October 13,1885, Henermond made home-
stead entry for the SW. i of Sec. 14j T, 9 S., R. 4 W., Oberlin, Kansas,
and relinquished the same March 8, 1890.

Among the papers filed by Renermond at the date of his entry for
the land i question, which are a part of the record before me, is found
his affidavit to the effect that after making his original entry, he estab-
lished his residence on the land covered thereby and continuously
resided thereon until the year 1890, when, owing to his poverty, the
result of crop failures and other circumstances beyond his control, he
was compelled to relinquish the entry; and that he has never per-
fected title to land under either the homestead or pre-emption law.

Accompanying the agreed statement of facts, was a motion by iener-
mond to dismiss the contest because of insufficiency of the grounds
alleged therein. This motion was granted by the local officers, and on
appeal to your office the action below was sustained.

The sole question presented by the record is whether Henermond
was,. on December 9, 892, a qualified entryman under the homestead
law, in view of the previous entry made by him as aforesaid. Your
office held that under the provisions of See. 2 of the act of March 2,
1889 (25 Stat., 854), he was so qualified.

Said section provides:
That any person who has not heretofore perfected title to a tract of land of which

he has made entry under the homestead law, may make a homestead entry of not
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exceeding one-quarter section of public land subject to such entry, such previous
filing or entry to the contrary notwithstanding; but this right shall not apply to
persons who perfect title to lands under the pre-emption or homestead laws already
initiated.

The decision of your office is predicated upon the theory that ener-
mond, having relinquished to the government his said original entry
made prior to the passage of said act, has not perfected title to the
land covered by such original entry, and therefore comes within the
provisions of the act. The fact that the relinquishment by Henermond
was made subsequently to the passage of the act, was held not to
affect the question of its operation in support of his second entry.

In other words, the decision appealed from answers the question
above formulated i the affirmative. It says, in effect, that an entry
made prior to March 2, 1889 (the date of the act under consideration),
and not then completed, but then or thereafter relinquished, abandoned,
cancelled, or for any reason not perfected, does not preclude the entry-
nman from subsequently making a homestead entry. Henermond did
make a homestead entry prior to March 2, 1889. He did not complete
that entry, but relinquished it in 1890. Subsequently, on December
9, 1892, he made homestead entry of another tract, to wit, the E. i of
the NW. 4 of Sec. 33, T. 6 S., R. 38 W., Oberlin, Kansas. Can this
entry stand, or must it be canceled because the entryman's homestead
right had previously been exhausted.

Under the provisions of the general homestead law of May 20, 1862
(12 Stat., 392), but one homestead entry was or is allowable to one
person, and that for a tract of one hundred and sixty acres, or less.
See sections 2289 and 2298, parts of the codification of said act, in the
Revised Statutes. But the act of March 2, 1889 (supra), made certain
exceptions to the rule of law thus laid down.

It provided in section two, th at any person "who has not heretofore
perfected title to a tract of land of which he has made entry under the
homestead law, may make homestead entry," etc. This is a general
law applicable wherever the general land laws are applicable. There
are two special acts providing for second homestead entries under cer-
tain circumstances and in specified territory. One relates to entries of
Seminole Indian lands, now in Oklahoma, and bears date March 2,
1889, the same as the general act above referred to. See 25 Stat., 980
(1005). The other bears date February 13, 1891 (26 Stat., 758), and
relates to what is known as the Sac and Fox country in Oklahoma.

Cases will arise, in fact cases are now pending before this Depart-
ment, in which a consideration of these special acts will become
necessary. They are referred to only because they point in the same
direction, or relate to the same subject (that of second entries) as the
general act of 1889, which controls this case.

It is to be kept in mind that the general act allows second entries to
"any person who has not heretofore perfected title to a tract of land
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of which he has made entry under the homestead law," with certain
specified exceptions.

"Heretofore "naturally and necessarily m'ians before Mlarch"2, 1889,
the date of the act, and it presupposes the existence of a homestead
entry prior to said late. ' n'errond had made 'entry prior to March
2, 1889, but he had not at that date "perfected title "' under said ealtry,
-and he'never didperfect title thereunder. 'On the contrary,'herelin-
quished saideutiy, anid thereby abandoned all chanice to-Orfeet title.

It would seein, therefore, from the language of the act, that lie
clearly :cores within the provisions of s8o muchof section two thereof
as is abbVe quoted, and that he is entitled-to make another entry.

A statute is to be construed acording to its* terms, and where its
language is "unambiguous there is little ortno room for consftfuct'i6cn.
The language of this'-statute is plain, and to adopt anyconstruection
other than that-above suggested would be- a departure-from the ordi-
nary use of words as spoken and written in our tongle.

'Such departure, if ever-called fr, is not justified'inthe considera-
tion of this statute, for ot only is it plain unambiguous, and direct in
its provisions but it is also beneficial and 'remedial and should' not be
'narrowed 'by' a strained iterpretation.

The'section under consideration does' not stop here. It goes O to
say-" But this right (the right of second entry) shall nt apply to
persons who perfect title to lands under the pre-emption or homestead
laws already initiated."

The converse of t his is, necessarily, that its provisions s~hasil apply to
persons mho do not perfect title to 'lands' under'the ree2mption or
homestead Iaws 'already initiated.

That is, persons who do not after the passage of the act perfect title
under entries made prior to the date thbeof,' may, under' the terms of
the act, make a second, or an6ther,' homestead entry. The 'ualifying
clause above quoted from the act means this, or Whas no offide to' pr-
form. Its puipose is' clear. 'But for it, a person who made homestead
entry prior to March 2, 1889, and thereafter perfected title theeunder,
could, under the language of the first clause 'of the section,' make
another-entry-andisecure title thereunder thus twicelsecuring a home-
stead right in'its full fruition. 'With the last clause, not only is` schl
a result impossible, i'but by it the purpose and itent of the first'clause
is emphasized, -and were such parpose and inteflt not clear from the
language" there used, it is made clear and certain by what follows.
This'view of the law' has heretofore been taken by the Departnent.

-On March 8, 1889 (8 L. D. 314), your office, 'Vith the Approval of the
'Secretary of-the Interior, issued circularinstructions to registers and
receivers, to guide them; in administering the adt of March2,P 1889.

The second section of the act allows in general terms any party who has hereto-
fore made a homestead entry and who has not perfected title tereunder to make
another homestead entry, while denyi Sch right to any party who perfects title
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to lands under the pre-emption or homestead laws already initiated, and specifically
provides that parties who have eyisting pre-emption rights may transmute them to
homestead entries and perfect title to the lands under the homestead laws, although
they may have heretofore had the benefit thereof.

Therefore you.will not hereafter reject a homestead. application on the grounds.
that the applicant can not. make. the pDescribed oath that he has not previously
made such an entry, but. he will be. required to show by affidavit, designating the
entry formerly made by description of the land, number and date of entry, or other
sufficient data, that it was made prior to the date of said act, and also that he has
not since perfected a pre-emption or homestead title initiated prior to that, date.

Here was warrant, for Henermond.to do just what he did in this case.
In the case in 12 L. D., 268, decided: March 21, 1891, Thomas Fitz-

patrick made original or first homestead entry June 14, 1888, after-
wards claiming that the tract entered was not the tract he intended to
enter, and averringzthat the tract.he intended.to enter had been appro-
priatedl by another entryman, he applied to anend to another and a newly
selectedtract.

The decision held that under such, circnmstances he could not
amend, but he could, under the at of March 2, 1889, relinuish his
original entry and make entry of the tract desired, thu§directly recog-,
nizing the right to relinquish an ery made prior to March 2, 1889,
and notthen or thereafter perfected, and makea new, ora second, entry.
In fact, that this was the only relief to which. he was entitled.

In Miller v. Craig (5,1. ID., 154) it, was held that a failure, on the
part of Miller to, secure title, under a, homestead entry made prior to
March 2,1889, said entry beingthereafter, canceled for failare t com-
ply with the elaw, did not defeat his right to a second entry under the
act of March 2, 1889. I

In Dowmanv. Moss (19 L.,D., 526) a different, view was expressed.
It was said that the intent of the second section. of the act of March 2,
1889,,

was to afford relief to those. entrymen. who for some, reason.had lost. their land,
and under the law were preeluded from making a second entry. It was notintended
to allow those who made entry before the approval of the act, to relinquish.it and
make a new entry.

This was not necessary to the decision in that case. It. was, obiter
dictun, and will, not, be followed.

After fall and careful consideration of the law- iu. question I have no
hesitation in concluding that it provides for. the allowance of second
homestead entry in any. case in which the applicant, prior to. the enact-
nent of the statute, made entry under the homestead law but has not
perfected title thereunder, either before.or since that time.

The conclusion in this case therefore is that Henermond's homestead,
entry, made. December 9, 1892, was. properly allowed, and that your
office. decision dismissing the contest of Hertzke was and is, correct.
Said decision is accordingly afftrmed.
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RAILROAD GRANT-INDEMNITY WITHDRAWAL.

LARSON V. ST. PAUL, MINNEAPOLIS AND MANIT0BA By. Co.-

Lands embraced within the indemnity withdrawal for the benefit of the main line
of the St. Paul, Minneapolis, and Manitoba road, inder the grant of March 3,
1857, are not by such reservation excluded from the operation of the subsequent
grant of 1871 for the St. Vincent extension of said road.

The ease of the St. Paul, Minneapolis and Manitoba Ry. Co. v. Hagen, 20 L. D., 249,
overruled.

Acting Secretary Ryan to the Commissioner of the Qeneral Land Office,
(W. V. D.) August 2, 1897. (F. W. C.)

With your office letter of March 31, 1896, was forwarded a motion,
filed on behalf of the St. Paul, Minneapolis and Manitoba Railway
Company, for review of departmental decision of February 10, 1896
(not reported), in which your office decision of July 31, 1894, holding
that the E. of the NE. 1 of Sec. 21, T. 131 N., R. 43 W., St. Cloud
land district, Minnesota, was excepted from the grant to said company
on account of the St. Vincent Extension, was affirmed.

Said motion was entertained and returned for service February 24,
1897. It has been again filed, bearing evidence of service, and was
transmitted with your office letter of April 15, 1897.

The tract involved is within the indemnity limits of the grant to said
company under the act of March 3, 1857 (11 Stat., 195), as adjusted to
the line of location of what is known as the main line of said road.
Upon the adjustment of the limits under the grant made by the act of
March 3, 1871 (16 Stat., 588), for the St. Vincent Extension of said
road, it was found that this tract fell within the primary or granted
limits of the said grant.

The present controversy arose npon the tender of a homestead appli-
cation by Christian M. Larson on September 4, 1887.

The company lays no claim to the land on account of the grant under
the act of 1857, for its main line, but urges that it passed under the
grant of 1871, upon the definite location of the St. Vincent Extensin
on December 19, 1871.

The record discloses no adverse claim to the land on December 19,
1871, nor is any alleged by Larson.

The decision under review held, following the decision in the case of
said company v. Hagen (20 L. D., 249), that the withdrawal for indeini
nity purposes upon the main line, existing at the date of definite loca-
tion of the St. Vincent Extension, served to except the tract from the
operation of the grant under the act of- 1871.

The motion for review is based upon the groun that said decision of
this Department, which holds that the indemnity withdrawal for the
imain line will defeat te operation of the subsequent grant for the St.
Vincent Extension, is in conflict with the decision of the supreme court
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in the case of Wisconsin Central v. Forsythe (159 U. S., 46). In that
case, the tract involved is within the indemnity limits of the grant made
by the act of June 3, 1856 (11 Stat., 20), to the State of Wisconsin, to
aid in the construction of what is known as the Bayfield branch of the
Chicago, St. Paul, Minneapolis and Omaha Railroad. On account of
the grant under the act of 1856, this Department withdrew the indem-
nity lands opposite said Bayfield branch.

On May 5, 1864 (13 Stat., 66), a grant was made to the State of Wis-
consin to aid in the construction of what is known as the Wisconsin
Central Railroad, and the limits under this latter grant, as adjusted to
the line of definite-location, overlapped the indemnity limits under the
act of 1856 for the Bayfield branch of the Omaha road. In the admin-
istration of these grants, this Department held that the reservation
under the act of 1856 was sufficient to defeat the operation of the sub-
sequent grant under the act of 1864.

In the case referred to, however, the court held that lands within the
indemnity limits under the, act of 1856 were subject to the control of
Congress, and from a consideration of the act of 1864 it was found that
it was the intention of Congress to grant the same to aid in the con-
struction of the Wisconsin Central Railroad.

In said opinion it was stated:
The land was, therefore, subject to the full control of Congress at the time of the

passage of the act of 1864. What did Congress intend by that act? It had in 1856
granted to the State of Wisconsin six sections per mile to aid it in the construction
of a road from Madison or Columbus, by way of Portage City, to the St. Croix River
or Lake, and thence to the west end of Lake Superior, and to Bayfield, with a pro-
viso that if the road was not completed within ten years the unsold lands should
revert to the United States. Wisconsin had accepted this grant, and thus impliedly
undertaken to construct the road . It was evident that the inducement of
six sections per mile had not been sufficient to secure the construction of the road in
the comparatively uninhabited portions in the northwestern part of the State, and
so Congress determined to enlarge its grant in order to secure the accomplishment of
the desired end. At the same time it perceived that the public interests required an
additional road running through the central portion of the State northward to the
two termini on Lake Superior, named for the road from St. Croix Lake or River.

And so it passed the act of 1864. This made a grant to the same grantee, to wit,
the State of Wisconsin, but expressed the terms and purposes in three separate sec-
tions. Congress evidently knew that at the time two companies had been named by
the State of Wisconsin as the parties to construct the road provided for by the act of
1856. So, in the first section, it made a grant of ten sections per mile to aid in the
construction of a road from St. Croix River or Lake to the west end of Lake Superior,
with a branch to Bayfield; in the second, a grant in substantially like terms for a
road from Tomah to the St. Croix River or Lake; and in the third, a grant also of
ten sections per mile to aid in the construction of a road from Portage City, Berlin,
Doty's Island, or Fond du La, as the State should determine, in a northwesterly
direction to Bayfield, and then to Superior, on Lake Superior. In each of these three
sections it named the State of Wisconsin as the grantpe. Although it knew that the
State had made two separate companies the beneficiaries of the act of 1856, it made
no grant to those companies. It dealt in all three sections with the State, relying
upon the State as the party to see that the roads were complete-d, and to use its own
judgment as to the manner of securing such construction. The act of 1864 was,
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therefore, a mere enlargement of the- act of.1856, was made to the same grantee
was ienl ari rnetera and is to-be^construed accordingly. Itis-notto be treatedasan.
independent grant to a different party, and, therefore, liable to come in conflict with:
the rights of the first grantee.

Forwhose benefit was the withdrawal of the lands within the indemnity limits of.
the Bayffeldroadmade? Obviously, asoften declared, forthe benefitofthe grantee.
It is-as though.the United-States had said to the-grantee: we donot know whether;
along the line of road, when you finallylocate it, there will be six alternate sections
free from any pre-emption or other claim, and, thereforej so situated that you may
take title thereto, and so we will hold from sale or disposal to any one else an addi-
tional territory of nine miles on either side that within those nine miles. you may
select-whatever lands -may-be necessary to make the fAill' quota of six sections per
mile. W81hen Congress, by a subsequent act, makes a new and absolute grant to the 
same grantee of lands thus- held by the government for the benefit- of such grantee,
upon what reasoning. can it be said that such grant does not operate upon those.:
lands. I I

When Congress makes-a grant of a specific number of sections in aid of any work
of internal improvement, it must be assumed that it intends the beneficiary to
receive such amount of land, and when it prescribes that those lands shall be alter-
nate sections along the line of the improvement, it is equally clearthat theintent
is that if possible the beneficiary shall receive those particular sections. So far. as
railroads are concerned, it is the thought not merely that the general welfare will
be subserved by the construction of -the road along the lines indicated, but further,
that such grant shall not be attended with any pecuniary loss to the United States;
for the universal rule is to double the price of even sections within the granted
limits. The expectation is that. the company receiving the odd sections will take
pains to dispose of therto settlers, and thus by their settlement and improvement
increase the value of'the even sections adjoining and so justify the added price.
'To fully realize this expected benefit it is essential that the lands.-taken by the com-
pany shall be as near to the line of the road. as possible; and'so, while selection of
remote lands is permitted, it is only when and because there is a necessity of such
selection to make good'the amount of the grant. Obviously, therefore, an act must
be construed to realize, as far as is possible, this intent and to accomplish the
desired result.

The only difference between the case; before the-court. and that now
under consideration i-s, that in the act of. 1871 Congress seems to have
recognized that the State of Minnesota, the grantee under the actlof
1:s57; had conferred the grant provided for in. said:. latter act, for the
road under consideration, upon the St. Paul and Pacific Railroad. Com-
pany. And in said act it-is;provided:

That the St. Paul and Pacific RailroadCompany may so alter its branch Iines that,
instead of constructing a road from Crow Wing to St. Vincent, and from St. Cloud:
to the waters of 'Lake Superior, it may locate and construct, in lieu thereof, a line
ftom Crow Wing-to.Brainerd, to intersect with the Northern Pacific Railroad, and
from St. Cloud to a point of intersection with the line: of the: original grant at or
near Otter Tail or Rush Lake, so as-to form a more direct. route to St. Vincent, with
the same proportional grant of lands to be taken in the same manner. along said
altered lines, as is provided for the present lines by existing.laws.

In the administration of the grant under the act of 1871, the lands
have heretofore been certified and patented to the State and by the
State conveyed to the railroad company; and from a consideration of
the decision of the supreme court in the Forsythe case I can see no
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good reason for adopting a different' rule in relation to the grants
under the acts of' 1857 and 1871; from. the rule established by the court
in that case. I must-therefore hold thatthe-previous adjudication-of"
this Department, treating the indemnity reservation under the act of
1857, for the main line of the Manitoba road, as sufficient to except
the land embraced therein from the operation of-the grant made by
the act of; 1871, wa's error.

The decision under review is accordingly recalled and'vacated and
as the tract under consideration was otherwise subject- to the- grant
under the act of 1871, at the date of the definite location of the road,
I must hold that it passed thereunder and that no rights were acquired'
by Larson under his application presente(as aforesaid. Said applica-
tion will accordingly stand rejected. The decision in the case of said
company V. Hagen, svpra, is overruled, and in the future. administration
of these-grants you will be governed accordingly.

REPAYMENT-ASSIGNEF--ACT. OF JTE 16, 180.

W. . MCORD.
A person holding under a deed: executed prior to the submission-of final proof and

the issuance of final receipt has o standing as an assignee under the statute
providing for repayment.

The departmental decision of.July 13, 1896, 23 L. D., 137, recalled. andvacated.

Acting Scretary Ryan to the Commissioner of the General Land Qffloe,
(W. V. D.) August 2, 1897. (J. L. McC.)

On May 2; 1893, May 'Campbell made timberland: entry of the- N. J'
of the SE. of Sec. 8, T. 49': N., . 6 W., Ashland land district;
Wisconsin.

On January. 25,..1894,. your.. office notified the .local. officers . that said.
entry was-on that date held for cancellationfor the reason that theland,
covered.thereby'had been " offered," and was-not subject to entry under
the timber-land act. Such notification was transmitted toelaimant's
address at Iron River (given in the, entry papers as her place, of resi-
dence),. but it. was returned unclaimed. Youroffice,theretore, on June
8, 1894- canceled the entry upon its. records.

On September 1,. 1894, W. E. McCord, claiming- to. be the owner of
the land described, through purchase from: Miss Campbell applied in
due form for repayment of purchase moniey,fees, and'commisslolls. This
application your office, by letter of Oetober 10 1894, submitted to the
Department, which, on November 13.1-894, returned the same approvd.

Iii order-to obtain repayment it was necessary, according to the rgu-
lations of your office, to snbmit "properly authenticated abstracts of'
title, or the original' deeds or instruments of assignment." Uponr
examination of the deed and abstract ot title it became apparent' that
said deed had been made and executed by Miss Campbell prior to her
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making final proof and receiving final certificate. Your office there-
fore, by letter of June 26, 1895, re-submitted the case to the Depart-
ment, with the suggestion that, as the proof was false, the allowanc e of
the application for repayment be canceled.

The Department, therefore, on August 12, 1895, canceled the approval
of McCord's application for repayment.

On August 20, 1895, your office notified the local officers that
MeCord's application had been denied, for the reason above suggested.
From such action McCord appealed to the Department.

The Department, on July 13, 1896, rendered a decision, the gist of
which is contained in the folloving paragraph (23 L. D., 137-8):

Section 2362 R. S. authorizes repayment upon satisfactory proof "that any tract
of land has been erroneously sold by the United States, so that from any cause the
sale cannot be confirmed"; and Sec. 2 of the act of June 16, 1880, provides that
the Secretary of the Interior shall cause repayment to be made, "when from any
cause the entry has been erroneously allowed and can not be confirmed." In the
case at bar the entry of the land in question under the timber-land law was errone-
ously allowed and cannot be confirmed." It is therefore embraced within the class
for-which repayment has been provided and directed. . . . It was canceled for
a reason for which the law authorizes and directs repayment. In view of this
fact, it is not material whether Miss Campbell's affidavit is true or false, and that
question will not be inquired into. In my opinion repayment should be allowed.

In accordance with the decision above quoted from, McCord's claim
for repayment was transmitted to the Auditor of the Treasury for the
Interior Department, who, on November 12, 1896, returned the same
to this Department, with the suggestion that MeCord had not shown
himself to be the legal assignee of the entryman, saying (inter alia):

I submit that W. E. McCord was never the legal assignee of May Campbell within
the intent and meaning of the act of June 16, 1880, as construed and defined in
Department circular, "Instructions governing repayment, etc.", of August 6, 1880,
page 3, and as uniformly held in practice since that time:

"Assignees. 9. Those persods are assignees, within the meaning of the statutes,
authorizing the repayment of purchase money, who purchase the land after the
entries thereof are completed, and take assignments of the title under such entries
prior to complete cancellation thereof, when the entries fail of confirmation."

The paramount question of iMcCord's title or right appears to have been over-
looked- and not considered by the Department ... . The law does not and the
Interior Department never has recognized an "application", "declaratory state-
ment," pre-emptor's claim or occupation of the land, as constituting or giving a
legal, assignable, or transferable interest in or title to public lands of the United
States, prior to entry of the same and the payment to a receiver of the public moneys
of the purchase price of the land. Such claims constitute only a personal right to
make a future purchase of certain public lands after the applicant an d claimant has
taken certain oaths and complied witk the legal conditions and regulations.

In my opinion the Auditor of the Treasury for the Interior Depart-
ment is correct in his conclusion above expressed. In the depart-
mental decision of July 13, 1896, attention seems to have been directed
to a single branch of the case; and the question whether McCord
legally occupied the status of a transferee appears not to have received
sufficient consideration.

Upon receipt of the letter from the Auditor of the Treasury for the
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Interior Department, a copy of the same was sent to W. E. McCord,
and he was notified by this Department that thirty days would be
given him within which to show himself to be the legal assignee of
May Campbell.

Counsel for McCord replied, under date of April 17, 1897, asking
whether the record of the case does not contain-

The affidavits of said W. F. McCord, Walter P. Hoover (notary public), Mrs. May
flume (ee Campbell),Oliver Campbell, and another whose name I do not remember,
showing that, if the deed from Campbell to McCord, which constituted the basis of
said claim for repayment, bore the date of May 1, " 1893," it was an error, and that
in tact said deed was executed long afterward, to wit, about May, 1894.

The record contained certain affidavits fom. W. E. McCord, May
flume and'0. I. Campbell, respectively, but none from Walter P.
Hoover, or any other person than those above named. Your office was
therefore directed, by departmental letter of May 18, 1897, to make an
examination of its records to discover whether the affidavit of said
Hoover, or of any other person bearing upon the case, was on file in
your office; and if not, that you so inform said counsel, notifying him
that he would be allowed thirty days in which to supply said affidavits.

The Department is now in receipt of your office letter of July 8, 1897,
transmitting a letter from said counsel in which he encloses an affidavit
from.Walter R. Hoover, who deposes and says:

That he is the same Walter R. Hoover before whom was executed the deed from
May Campbell to W. E. McCord, for the N. j of the SE. i of Sec. 8, T. 49 N., R. 6. W.,
Ashland, Wis. district, at Iron River, Bayfield county, wisconsin; and that, while
he has no data from which to determine the exact date of.the deed, be is quite cer--
tain it was made on or about May 1, 1894, and that if the same bears date of May
1st, 1893, he is equally certain that it is erroneous, and should read 1894, instead
of 1893.

The affidavits of McCord, flume, and Campbell, above referred to,
bear the impress of having been very hastily and carelessly executed.
They briefly allege that if said deed bears the date of May 1, 1893, such
date must be incorrect, for they remember that it was executed long
after said date. None of the affidavits enters into particulars or sets
forth any reason for the belief expressed.

The date at the beginning of the deed in question is written out in
full: "This indenture, made the first day of May, in the year of our
Lord, one thousand eight hundred and uinety-three." In the acknowl-
edgment at the end of the deed the same date is written out in figures:
" The 1st day of May, 1893."

The affidavits offered are insufficient to prove that the date inserted
in the deed and certificate of acknowledgment is a mistake.

In my opinion McCord has not shown himself to be the legal assignee
of the land in controversy, and cannot properly be allowed repayment
therefor.

The departmental decision of July 13, 1896, is therefore hereby re-
called, revoked, and vacated; and McCord's application for repayment
is denied.
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P3SACTICE-SHARING-APPLICATION-P-REFERENCE 4IGHFT.

HOBE V. STRONG ET AL.

A hearing will not beoydered on an allegation of irregularity in.presentin an
application for the right of entry, where it is apparent from the record that the
right of the applicant is not dependent upon priority of -application.

Axsuccessful contest against a scrip location entitles the contestant to a.preferred
right of entry.

A ting ,Secretary Ryan to the Comrnissioner o the General and O ce,,
(W. V. D.) August2,- 1897. (E. B.,. Jr.)

The land inv6lvecl in this. case is, the NE. 1 off the SW. L and the
NW. I-of the SE. of section30, T. 62 N., B. 10 W., Du]utb, Minnesota,
land district. The official-plat of surv.ey of the township vwas. filed in,
the local office on.Marel 19, 1SM6 and.the laned therein, became then
subject to applications to enter or purchase teisame..

On thatl date, Tharald O. Hobe presented is, timber- land sworn.
statement for. the land above described,and the S. of, the NE. of
said.section, which statement was rejected because it conflicted as; to
the said N.E.of theSW. Swith the homestead entry, No. 10,092, of
Lawrence I. Stroiigj made on the same date, but, prior to said state-
ment, and as to the said:NW. I of the SE. J,.with-the Sioux half. breed
scrip location made on- June 3, 187,by Philander P. Pettijobn,,and
with the homestead. application, of u gj P. Strong, made March 1,;
196, prior to said statement. llughP. Strong's homestead application
was at first rejected when presented, on- account of the said' scrip
location, which was then invol'ved in a contesti.against. the same by said
Hugh P. Strong. But on March 20, 1896, the application was all owed
and Strong was.permitted to make homestead entry No. 10,095 thqre-
under, the local office having been then justadvised by letter from your
office, date( March 17, 1896, of the cancellation, on the date last men-
tioned, of said: serip location, pursuant to, the decision of the Depart-
ment dated Aagust 20,1895, in the contest case referred to above of
said Hugh P. Strong against said Pettijohn and others (21 L. D., 111).-

By his attorney, one B. N. Johnson, Hobe a pealed from the rejection
of the said timber land statement, assigning error as follows:

1. It was; error to allow the-homestead entries of Lawrence H. and Hugh P. Strong
in the face of the protest of B. N. Johnson, and with the knowledge that the parties
by unlawful means had secured first entrance to the laud office.

2. It was error not at once to have ordered an investigation upon-the charge-of
B. N. Johnson of the illegality-of admitting these entries.

3. It was error to reject the- swor. statement. of this appellant, knowing that he
was the only applicant for the land.

In deciding. the case, July 29, 1896,. your office sad-: 
The plat of township 62 N., R. 10 W., was filed in your office on March 19, 1896.
It appears from the appeal that.the land office, in Duluth isdocated in-the govern-

mentbuilding on the-second story; that at.6 o'clock in the morning, when the outer
door of said government building Nvas thrown open to the public, three persons vere
stationed there, viz: Erik W. Lund, Gustav E. Osterberg, and appellant; that when
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said door was thrown open, they rushed up the stairs and when they reached the
second story, they saw three persons rush out of a toilet room; that said persons
reached the land office door prior to the persons who had'come in the building in
the regular way; that two of these persons were the Messrs.Strong who made the
entries above mdftioned; and that with them was their' brother who was there to
enable them-to make their-entries. The-appellant-wishes an investigation as tuethe
manner in which these parties entered the building.

The township in question was thrown open to settlement and entry pursuant to
the circular of October 21, 1885 (4 L. D., 202). Thbrewas' nothing peculiar in the
method of -opening the same. It-appears that-the 'parties who made entries for the
lands -in controversy were' the: prior--applicants; as well as -apparently -the ipor
settlers on the land.

Under the circumstances the application for an investigation is denied, and your
action rejecting his application is approved i so far as it applies to the NW.;
SE. j and NE. j1 SW. of said Sec.30; sabjett to the'rifthtof appeal. -' Should he so
desire it, you will allow his filing for the S. A NE. -of said section. See 21 L. D.,145.

Robe prosecutes an appeal to the: Department, in whidh he assigns
error in your office decision asl follows: -

I. It was error to hold that Hugh P. and Lawrence H. Strong have made settle-
ment upon this land prior to their homestead entries.

II. -It was errbrto allow their-homestead entries upon-this land to remain intact
without inquiringinto the method of procuring them.

It would appear from the: affidavits fied with the aplieal to your
office, that said Lawrence H. aidllughi P.; Strong,fyb some clandestinie
means not disclosed, secured admission to the government'building at
Duluth,- in' which the local land office is located, prior to six o'clock on
the mnoriniig of March 19,1896, and by such means were enabled to
enter into the land-office itself, at nine o'clock, in advance of lobe and
others who had been regularly waiting at the outer door of the govern-
meht building.

If the rights of Lawrence H. and Hugh P. -Strong to the NE . -of the
SW. and to the -NW. of the SE. I Jrespectively, of said section,
depended, at least as 'against said lobe, upon priority of application
or entry, alone, the Depakttment--would be justified in: directing that a
hearing be ordered,i andthat, in the event the evidence- adduced at
such hearing should show the facts to be as stated in the affidavits on
file+ their entries- should be canceled, as to the land involved as having
beeif made in fraud of the'rights of lobe. - But such proof, if obtained;
would not avail Hobe anything, so far as the tracts in controversy are
concerned, 'if, a' would -oappear from the' homestead affidavits of Law-
rence: H. and lugh P. -Strong, espectively, each had made settlement
on- the land covered by his entry prior to March 19, 1896, when the
township plat was fled-in the local office.

In his homestead affidavit Lawrence I. Strong swears that he set-
tled, on April 10, 1895, upon the land embraced iu :hisW said eatry, and
-has-ever_ since resided thereon. HuIgh P. Strong swears that he set-
tled, on-March 21, 1891, on the' land ebraced-in his said entry, and
has ever since resided thereon. In his argument on appeal Robe's
attorney states' that l4ugh P. adi Law rence H. Strong are residents
of West Superior, Wisconsin, and never lived a day upon this land
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prior to the time of entry, March 19, 1896." Statements of fact made
by an attorney in a brief and not supported by the record or by affi-
davit ought not to be considered. Here no affidavit is submitted to
support the statement made and there is nothing in the record which
gives the slightest corroboration or support thereto. Furthermore,
Hugh P. trong, by reason of the cancellation of said scrip location
as the result of his successful contest .against the same (Strong v. Pet-
tijohn et al., supra), appears to have acquired a preference right to enter
the land embraced in said location, which included the said NW. of
the SE. (McGee et al. v. Ortley, 14 L. D., 523; and Hyde et al. v. War-
ren et al., Id. 576). In his homestead application he expressly asserts
his claim to a preference right as successful contestant.

If the claims of the Strongs respecting prior settlement and the
claim of Hugh r. Strong to a preference right as a successful contest-
ant be correct, there was no occasion for any unseemly haste on the
part of the Strongs in filing their applications on March 19, 1896, in
advance of Ilobe. If these claims were well founded the right of
Lawrence H. Strong to the land he claimed, was amply protected as
against Hobe by the settlement of the former, ad the right of Hugh
P. Strong to the land he claimed was likewise protected both by his
settlement and his claim to a preference right. In the absence of any
evidence calling in question the settlement right claimed by each of the
Strongs, or the claim of Hugh P. Strong, to a preference right, the
Department would not be justified in directing that a hearing ol
another matter be had, with its attendant expense, trouble and elay
to the entrymen.

An investigation as requested, or a hearing, merely for the purpose
of establishing the truth of the allegations of Mr. Hobe as to the clan-
destine entrance by these entrymen into te government building,
whereby they were able to precede him in appearing at the- land office,
would, as already indicated herein, be unavailing as a means to advance
his claim to the tract in controversy, because their claims are not
dependent upon such prior entry at the land office.

No charge of dereliction of duty or of culpability is made against.the
local officers in the matter of the alleged wrongful entrance into the said
government building. It seems that the building in which the land
office was located was not under the control of the local officers and
that their control extended only to the rooms occupied by the land
office. In the letter of the register dated Julie 17, 1896, transmitting
said timber land statement and Hobe's appeal and the affidavits there-
with filed, that official says:

In reference to the facts alleged in affidavits accompaniying said appeal, we have
no knowledge other than hearsay. We simply know that Lawrence and Hugh P.
Strong were the first applicants for said land on the morning of March 19, 1896, the
date upon which the official plat of survey was opened for entry at this office.

As the record now stands, the decision of your office was correct and
must be affirmed.
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INDIAN LANDS-RESERVATION--R-ELINQUISIIMENT.

WILLIAM CUEl.

Under an order directing the reservation of a tract of land for the benefit of an
Indian, with a view to his subsequent entry thereof, there is no right conferred
upon the Indian by which his relinquishment will serve to release the land from
reservation.

An application to enter land, so reserved, confers no right upon the applicant that
can be recognized on the removal of the reservation, in the presence of a valid
intervening adverse claim.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) August 5, 1897. (G. B. G.)

I have considered the case of William Cuer, ex parte, on his appeal
from your office decision, rejecting his application to make homestead
entry, upon the N. of the SE. i, Sec. 3, T. 27, R. 8 E., Wausau land
district, Wisconsin.

The land applied for is one of a number of tracts reserved from sale
and disposal by departmental order of January 27, 1882; and again
reserved by the departmental order of September 29, 1883, on account
of selections by one hundred and sixty-seven Winnebago Indians, with
a view to homestead entry by said Indians, under section 15 of the act
of March 3, 1875 ( S Stat., 420), which is in part as follows-

That any Indian born in the United States, who is the head of a family, or who
has arrived at the age of twenty-one years, and who has abandoned, or may here-
after abandon, his tribal relations, shall, on making satisfactory proof of such aban-
donment, under rules to be prescribed by the Secretary of the Interior, be entitled
to te benefits of the act entitled "Al act to secure homesteads~to actual settlers on
the ptlblic domain," approved May twentieth, eighteen hundred and sixty-two, and
the acts amendatory thereof, except thattthe provisions of theeighth section of the
said act shall not be held to apply to entries made under this act.

The tract here in controversy was selected by; for, and-on account
of, one Daniel Goodvillage, an Indian of said tribe; and on October 4,
1883, your office issued the following order:

REGISTER AND RECFIVER.
Wasa Wisconsin:

GENTLEuEN: I transmit herewith a list of lands which have been selected by the
Winnebago Indians named in said list, for the purpose of naking homestead entries
thereof, which entries they have been prevented from making in consequence of
poverty.

The Honorable Secretary of the Interior, under date of the 29th ultimo, directed
that the lands so selected, and embraced in said list, be withheld from sale or dis-
posal, pending the naking of the homestead entries referred to.

You will, therefore, note the withdrawal of said tracts upon your records, and
permit no entries of the same, other than by the Indians who have selected the same.
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N'o. of
Parts of See. See. Tp. R. Acres. Name.'. Declara-

marked B.

N. 1 SE. -.. . -3-------- 27 8 80 David Goodvillage. --. 133

You will' report to this office without delay any conflicts that may be shown by
your records with the lands herein described.

Very respectfully, L. HARRISON,
Acting Commissioer.

On January 18, 1895, the First Assistant Secretary of the Interior
addressed a letter to the Commissioner of Indian Affairs, calling atten-
tion to certaij alleged irregularities. in the selection and etering of

-lands by said Indians, and directed that the matter be thoroughly
investigated by the Indian Office, and that such steps be taken as
would enable the office to correct the abuses referred to. An investi-
gation was accordingly made by agents sent into the field for that pur-
pose, and on November4, 1895, AgentA:ble made his report to the Indian
Office, in which he submitted a list of selections for cancellation, among
which was the selection of David Goodvillage for the land in contro-
versy. The report and recommendation were approved by the Secre-
tary of the Interior, on January 6, 1896, and on March 25, 1896, the
selection was cancelled.

Returning to- the matter of the. application now under consideration,
it appears that said William Cuer made said application to homestead
the land, on March 24, 1891, and filed therewith a paper purporting to
be the; relinquishment of the said David Goodvillage of all right, title
and interest in and to the tract described.

The' local officers transmitted the papers to. your office, which, on
April 7, 1891, held that "the identity of the. Indian relinquishing with
the Indian for whom the tract was reserved" was not fully established,
and directed that the selection remain intact, "pending further action
by the honorable Secretary of the Interior relative to this and similar
reservations."

Without stoppiug to inquire as to the suifficiency of proof of identi-
fication of the Idian, in my view of the law, his so-called relinquish-
ment is not material to the determination of the issue here presented.

It appears that on June 1, 1896, the local officers allowed one Emil
Bauman to make homestead entry of the tract, which entry is now
intact upon the records. This was after the land had been relieved
from reservation, and when it waslegally subject to entry.

'Cuer took nothing by the relinquishment of Goodvillage, assuming
that it was in all respects regular. .'The Indian had no rights in the
tract to relinquish, the land being simply in a state of reservation
forhis use, should he elect to comply with the law. This he had not
done. He had not even, according to the statement of Agent Able,
brought himself within the conditions precedent to his right to make a
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homestead entry as required by the act of March 3, 1875, lie not hav-
ing al)andoned his tribal relations, in the sense of having adopted the
habits of civilized people.

Moreover, if he had any right, title, or interest in the land i contro-
versy, be could not relinquish the same without the consent of the
government. le was a ward of the nation, and without legal capacity
to act in the premises. True, the relinquishment was to the United
States, but it was never accepted by the United States, and would
not relieve the land from reservation until so accepted.

The land then being in a state of reservation, Cuer acquired no right
by virtue of his application to enter the same.

In the case of Shadbolt v. St. Paul, Minneapolis and Manitoba Ry.
Co. (14 L. D., 613), it was held (syllabus), that
no rights are acquired by the presentation of an application to enter lands that are
vithdrawn for railroad purposes. On the subsequent restoration of the land, a new

application will be necessary to protect the interest of such an applicant,
The uniform ruling of the Department has been that an application

to enter land in reservation for any purpose confers no right upon the
applicant, and that an appeal from the rejection of such application
"does not operate to save or create rights not secured by the applica-
tion itself." (Maggie Laird, 13 L. D., 502).

True, it has been held that applications to enter land in reservation
may be allowed, in the event the lands so applied for are restored to
settlement and entry, after due investigation; but this is only where
the question is one between the applicant and the government, and
has never been done so far as I am advised, in the presence of a valid,
intervening adverse claim.

In the case at bar the entry of Bauman has intervened and so far
as shown by the papers, seems in all respects regular.

The application of Cuer is accordingly denied.

INDIAN LAiNDS-ALLOT1MENT-rUNcOfPAHGRE UTES.

OPINION.

In making allotments to the Uncompahgre Utes as, directed by the act of June 7,
1897, the special legislation with respect thereto, as contained in the acts of June
15, 1880, August 15, 1894,- and June 7, 1897, must govern, instead of the provi-
sions of the general allotment act, giving controlling effect to the later of said
special acts where there is any difference in their provisions.

The Uncompahgres are required to pay for their allotments in Utah one dollar and
tweuty-five cents per acre out of the proceeds arising from the sale of their res-
ervation in Colorado.

Assistant Attorney- General Tan Devanter to the Secretary of the Interior.
(W. . W.)

- A communication addressed to, you by the Commissioner of Indian
Affairs and relating to the Umcompahgre Ute allotments was referred
to me June 21, 1897, for opinion upon the questions therein presented.

2670-VOL 25-7
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The Indian appropriation act of June 7, 1897, contains the following:
The Secretary of the Interior is hereby directed to allot agricultural lands in

severalty to the Uncompahgre Ute Indians now located upon or belonging to the
Umcompahgre Indian reservation in the State of Utah, said allotments to be upon
the Uncompahgre and Uintah reservations or elsewhere in said State. And all the
lands of said Uncompahgre reservation not theretofore allotted in severalty to said
Uncompahgre Utes shall, on and after the first day of April, eighteen hundred and
ninety-eight, be open for location and entry under all the land laws of the United
States; excepting, however, therefrom all lands containing gilsonite, asphalt, elat-
erite, or other like substances. And the title to all of the said lands containing
gilsonite, asphaltum, elaterite, or other like substances is reserved to the United
States.

This act does not prescribe the manner in which the allotments are to
be made, the age or other qualifications of the allottees, or the character
of title or quantity of land which they shall severally receive.

The questions submitted by the Commissioner of Indian Affairs are
thus stated:

In the absence of specific provisions in the act of June 7, 1897, it becomes necessary
to inquire:

1st. Under what act shall these allotments be made?
2nd. Are the Uncompahgres now required to pay one dollar and twenty-five cents

per acre for their allotments?.

The act of June 15, 1880 (21 Stat., 199), entitled "An act to accept
and ratify the agreement submitted by the confederated bands of Ute
Indians in Colorado, for the sale of their reservation in said State, and
for other purposes, and to make the necessary appropriations for carry-
ing out the same," ratified an agreement which contained the following
stipulations:

The Uncompahgre Utes agree to remove to and settle upon agricultural lands on
Grand River, near the mouth of the Gunnison River, in Colorado, if a sufficient
quantity of agricultural land shall be found there, if not then upon such other
unoccupied agricultural lands as may be found in that vicinity and in the Territory
of Utah.

**** * *

Allotments in severalty of said lands shall be made as follows:
To each head of a family one-quarter of a section, with an additional quantity of

grazing land not exceeding one-quarter of a section.
To each single person over eighteen years of age one-eighth of a section, with an

additional quantity of grazing land not exceeding one-eighth of a section.
To each orphan child under eighteen years of age one-eighth of a section, with an

additional quantity of grazing land not exceeding one-eighth of a section, and to
each other person, under eighteen years, now living, or who may be born prior to
said allotments, one-eighth of a section, with a like quantity of grazing laud.

All alloments to be made with the advice of the commission hereinafter provided,
upon the selection of the Indians, heads of families selecting for their minor children,
and the agents making the allotment for each orphan child.

* * * * * *

and referring to the proposed cession of their old reservation in Colo-
rado, and the proposed setting apart of other lands, the agreement fur-
ther stipulated:
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The said chiefs and headmen of the confederated bands of Utes promise to obtain
the consent of their people to the cession of the territory of their reservation as
above on the following express conditions:

First. That the government of the United States cause the lands so set apart to be
properly surveyed and to be divided anong the said Indians in severalty in the propor-
tion hereinbefore mentioned, and to issue patents in fee simple to them respectively
therefor, so soon as the necessary lajws are passed by Congress. The title to be
acquired by the Indians shall not be subject to alienation, lease, or incumbrance,
either by voluntary conveyance of the grantee or by the judgment, order, or decree
of any court, or subject to taxation of any character, but shall be and remain inaliena-
ble and not subject to taxation for the period of twenty-five years, and until such.
time thereafter as the President of the United States may see fit to remove the restric-
tion, which shall be incorporated in the patents when issued, and any contract made
prior to the removal of such restriction shall be void.

This agreement was originally submitted at Washington by "certain
of the chiefs and headmen"' of the Indians and. had not been acted upon
by the Indians themselves in council or otherwise. Section 1 of the
act of 1880 contains several direct amendments to the agreement, not
now material, and makes the ratification by Congress subject to the
following condition:

. . .And protided also, That three-fourths of the adult male members of said
confederated bands shall agree to and sign said agreement, upon presentation of
the same to them, in open concil ....

The future disposition by the United States of the ceded reservation
in Colorado, the application of proceeds arising from a sale of the lands
therein, and payment by the Indians for other. lands on which they
should be settled, outside of the ceded reservation, were all subjects
upon which the original agreement was entirely silent, but "in consid-
eration of the cession of territory to be made by" the Indians, it did
make provision for supplying their wants and for setting apart and
holding
as a perpetual trust for the said Ute Indians, a sum of money, or its equivalent, in
bonds of the United States, which shall be sufficient to produce the sum of fifty
thousand dollars per annum, which sum of fifty thousand dollars shall be distributed
ier capita to them annually forever.

Section 2 and the succeeding sections of the ratifying act of 1880,
provided for a commission of five persons authorized to superintend
the removal and settlement of the Utes, made complete provision for
allotting in severalty the lands to which the Indians should be removed,
provided for the sale of the lands in the ceded reservation in Colorado,
and directed that--

The proceeds of said sale shall be first sacredly applied to reimbursing the United
States for all sums paid out or set apart under this act by the government for the
benefit of said Indians, and then to be applied in payment for the lands at one dol-
lar and twenty-five cents per acre, which may be ceded to them by the United
States, outside of their reservation, in pursuance of this agreement. And the
remainder, if any, shall be deposited in the Treasury as now provided by law for the
benefit of the said Indians in the proportion hereinbefore stated and the interest
thereon shall be distributed annually to them in the same manner as the funds pro-
vided for in this act.
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While section 2, and the succeeding sections, do not in express terms
amend the agreement, they do, in part, set forth the conditions on
which the agreement was ratified by Congress, supply the omissions
therein as above shown, and make provision for its execution. In this
sense they may be treated as indirectly amending the agreement.

Section 10 of this act is as follows:

If the agreement as amended in this act is not ratified by three-fourths of the
adult male Indians of the Ute tribes within four months from the approval of this
act the same shall cease to be of effect after that day.

Acceptance and ratification were duly had by the requisite number
of Indians in council and within the time named. The instrument of
acceptance and ratification expressly recites that "said agreement and
the amendments thereto, with the several sections of said act of Coii-
gress relating to the same . . . . have each and all been submitted
to said confederated bands of Ute Idians" ad "have been care-
fully and fully explained and interpreted in open council . . . . and
considered by said Indians in their own council," and then declares
that the " agreement as amended by said act of Congress" is accepted,
ratified and confirmed, and that the Ute reservation in Colorado is
ceded, sold and conveyed to the United States, excepting such part
thereof as might be selected for a part of the Indians to remove to and
settle upon.

A sufficient quantity of agricultural land was not. found on Graud
River near the mouth of Gunnison River, in Colorado, upon which to
settle the Uncompahgre Utes, so, with the approval of the Secretary of
the Interior, the commission appointed under the act of 880 removed
them -to and settled them upon lands in Utah. These lands embrace
the present Uncompahgre reservation and some lands "along the
Duchene River" within the Uintah reservation. (Report Com. Ind.
Affairs 1881, p. XLVI. and 326. Senate Doc. 32, Ist Sess., 55th Cong.
5.) The commission appointed under the act of 1880 was abolished
March 1, 1883 (22 Stat., 433, 499) before any allotments in severalty
were made.

The 20th section of the act of August 15, 1894 (28 Stat., 286-337,
repeated the former provision for the allotment in severalty to the
Uncompahgre Indians as follows:

That the President of the United States is hereby authorized and directed to appoint
a commission of three persons to allot in severalty to the Uncompahgre Indians
within their reservation, in the Territory of Utah, agricultural and grazing lands
according to the treaty of eighteen hundred and eighty, as follows:

Allotments in severalty of said lands shall be made as follows: To each head of a
family one-quarter of a section, with an additional quantity of grazing land not
exceeding one-quarter of a section; to each single person over eighteen years of age,
one-eighth of a section, with an additional quantity of grazing land not exceeding
one-eighth of a section; to each orphan child -under eighteen years of age, one-eighth
of a section, with an additional quantity of grazing land not exceeding one-eighth
of a section; to each other person under eighteen years of age, born prior to such
allotment, one-eighth of a section, with a like quantity of grazing land: Prorided,
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That, with the consent of said coumission, any adult Indian may select a less quani-
tity of land, if more desirable on account of location: And provided, That the said
Indians shall pay one dollar and twenty-five cents per acre for said lands from the
fnnd now in the United States Treasury realized from the sale of their lands in Colo-
rado as provided by their contract with the government. All necessary surveys, if
any, to enable said commission to complete the allotments shall be made under the
direction of the General Laid Office. Said commissioners shall,t as soon as practica-
ble after their appointment, report to the Secretary of the Interior what portions of
said reservation are unsuited or will not e required for allotments, and thereupon
such portions so reported shall, by-proclamation, be restored to the public domain
and made subject to entry as hereinafter provided.

A commission was appointed, pursuant to this act which entered upon
the discharge of its duties, but the Indians having objected to the pro-
posed allotments because of the provision requiring payment for the
lands allotted, Secretary Smith, on February 4, 1896, issued the follow-
ing direction to the members of the commission:

The work of the Uncompahgre Indian commission .... ill be discontinued for
the present. You are therefore furloughed from date of receipt of this letter.

The Work was accordingly (Iiscontinued. (Senate Doc. 32, 1st Sess.,
55th Cong. 19; Report Coin. nd. Affairs 1896, pp. 96-7.)

Thus we find that there were in full force and effect at the time of
the act of June 7, 1897, now under consideration, special statutes (21
Stat., 199; 28 Stat., 286, 337) relating to the Uncompahgre Indians,
prescribing the manner in which allotments to them should be made,
the age and other qualifications of the alottees and the character of
the title and quantity of land which they should severally receive.

The act of February 8, 1887 (24 Stat., 388), with its amendment of
February 28, 1891 (26 Stat., 794), is a general statute providing fr the
allotment of lands in severalty to Indiais, ad was also in full force
and effect on June 7, 1897.

Under which of these statutes are the allotments required by the act
of June 7, 1897, o be made? On this question that act is silent. Con-
taining in itself only a direction that these allotments shall be made,
and making no provision for executing that direction, it evidently
assumes the existence of some other law, applicable to the Uncompahgre
Indians and containing adequate provision therefor. Either of the
statutes then in force, if it were not for the existence of the other, fully
meets this assumption and contains ample provision for the execution
of the direction given.

These two statutes are different in their terms and effect and cannot
harmoniously and concurrently apply to the same allotments. By
which was the rule -of allotment for the Uncompahgres prescribed?
The act of June 15, supra, was special and, with the agreement therein
ratified, was submitted to the Indians before they accepted the agree-
ment and its amendments. It may not be material, but no other statu-
tory provision for allotment has been submitted to them. The act of
February 8, 1887, supra, with its amendment of February 28, 1891,
supra., is general in character and later in time than the act of 1880,
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but the act of August 15, 1894, s upra, is still later than the general
act and directs that the allotments to the Uncompahgre Indians be
made according to the special act of 1880.

By the act of 1894 Congress plainly manifested its itention that the
allotments to the Uncoinpahgres should be made under the special act
and not under the general statute. This was the state of the law when
the act of 1897 was adopted. As before stated, that act is silent on
this question. The existence of the special statute, and the fact that
it excluded the general statute from application to the Uncompalhgre
allotments, were known to Congress, and had it beet) intended that
these allotments should be made under the general statute istead of
under the special one, such intention would have been plainly expressed
in the act then under consideration. The act of 1880, as re-adopted in
the act of 1894, contains the latest expression of the legislative will
and controls.

The provision requiring the payment of one dollar and twenty-five
cents an acre by the Unoompahgres out of the moneys realized from
the sale of the reservation in Colorado, is contained in the act of 1880
and repeated in the act of 1894. Attempts to waive or repeal it have
been made in Congress, but have not been successful. The pronounced
opposition of the Indians thereto and their resistance to allotments by
reason thereof, were fully presented in Senate Document 32, 1 st Ses-
sion, 55th Coi~gress, which was before Congress when the act of June
7, 1897, was enacted. Under these circumstances, it is not alone cer-
tain that the provision i question has not been repealed, but it is also
evident that there was no intention to repeal it.

The letter of the Commissioner of Indian Affairs says: " The act of
1880 provided for allotments of both agricultural and grazing land,
while the act of 1897 confines them to agricultural land." It is true
that the later act speaks only of agricultural land, but it is apparent
that the word " agricultural " is here used in the same sense i which it
is used in the agreement quoted in the act of 1880, and that as so used
it emibraces gazing land. The agreement, as before shown, contains
the folloving.

The Unicompahgre Utes agree to remove to and settle upon agricultural lands ol
Grand River near the inouth of the Gunnison River in Colorado, if a sufficient quan-
tity of agricultural land shall be found there~ if not then pon such other unocciu-
pied agricutureal lands as may be found in that vicinity and in the Territory of Utah.

The White River Utes agree to remove to and settle upon gricult ral lands on the
Uintab reservation in Utah.

Allotments in severalty Qf said lands shall be made as follows:
To each bead of a family one-quarter of a section with an additional quantity of

grazing land not exceeding one-quarter of a section.
To each single person over eighteen years of ae one-eiglth of a section with an

additional quantity of grazivq land not exceeding one-eighth of a section.
To each orphan child under eighteen years of age one-eighth of a section with an

additional quantity of grazing laud not exceeding one-eighth of a section; and to
each other person under eighteen years, now living, or who may be born prior to
said allotments, one-eighth of a section with a like quantity of grazing land.
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The land to which the Uncompaligres were to be removed and upon
which they were to settle, is thus described as "agricultural." This
land and none other, was to be allotted, and yet the allotments were to
be so made as to embrace a "quantity of grazing and." This renders
it apparent that the word "agricultural" 'as used in a sense which
includes "grazing.7 The fact that the grazing of live stock is so closely
associated with and so generally accompanies tilling of the soil, makes
this use of terms possible and not unreasonable. The broad sense in
which the word "agricultural" is sometimes used is illustrated by the
fact that lands are sometimes spoken of as agricultural to contradistin-
guisi them from mineral lands.

This act authorizes the allotments to be made "upon the lJncom-
pabgre and Uintah reservations or elsewhere in said State.' To the.;
extent only that this embraces lands not included in the acts of 1880
and 1894, it operates as a modification or amendment of those acts.

I am of opinion (1) that the allotments to the Uncompahgres should
be made under the acts of 1880, 1894 and 1.897, giving controlling force
to the later act where there is any difference in their provisions; and
(2) that the Uncompaligres are required to pay for their allotments
in Utah one dollar and twenty-five cents per acre out of the proceeds
arising from the sale of their reservation in Colorado.

Approved, August 5, 1897,
THos. RYAN,

A cting Secretary.

HOMESTEAD ONTEST-PRIORITY OF SETTLEMENT.

BENJAMIN . EUDAILY.

A contest against a homestead entry, on the ground of priority of settlement, must
fail if it appears that the coutestant's alleged acts of settlement were not fol-
lowed uip by the establishment anti maintenance of residence.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(WAT . V. D.) Aukqust 5, 1897. (J. L. Moo.)

On October 11, 1893, Daniel Eudaily made homestead entry of the
NE. of Sec. 1-:, T. 27, it. 1 B., Perry land district, 0. T.

On October 31, same year, James A. Benjamin filed contest affidavit
against Eudaily, alleging prior settlement.

A hearing was had, as the result of which the local officers found in
favor of Benjamin, the contestant, and recommended the cancellation
of Eudaily's entry.

Eudaily appealed to your office, which, on August 15,.1895, reversed
the decision of the local officers, and held Eudaily's entry intact, sub-
ject to compliance with law.

Benjamin appealed to the Department, which, on August 8, 1896,
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reversed the decision of your office, and directed the cancellatio of
Eudaily's entry.

Eudaily filed a motion for review, which was entered by departmental
letter of Januiary 7, 1897; and arguments have been filed by counsel
for both parties.

In view of the allegations contained in said motion, I have caused a
careful re-examinationi of the testimony taken at the earing to be
made.

The departmnental decision heretofore rendered found as a fact that

Benjamin first went on the land on September 21,1893. on the 24th he hauled lumber
for a house, which he finished October 1, and in which he established residence
October 5.

- The motion for review earnestly contend(s (in substance) that Benja-
min's acts i connection with the land, prior to the date of Eudaily's
entry (October 11, 1893), were not sufficient to constitute such " settle-
ment " as would confer pon him a superior right thereto, and insists
that the testimony taken at the hearing shows that such was the fact.

A careful re-examination of the testimony. shows the samne to have
been in substance as follows:

The contestant, Benjamin, testified that lie was a unmarried man,
and by occupation a farmer; that he first went upon the land in con-
troversy oil September 21; hauled lumber for a house oil Septeiber 24;
had a house enclosed about October I; established residence therein
oil October 5; anl it has been his residence ever since. The house
measures eight by ten feet. Started a well which he had dug about
two feet deep by October 11 (when Eudaily made entry). The house
has a floor-which contestant put in some time in the summer of 1894l;
prior to that it had only a dirt floor; after finishing the'llouse (in Octo-
ber, 1893), contestant had some lumber left over, with which lie put up
a bedstead; first put a stove in the house on the 28th of February,
1894; put a window into the house about February 1, 1894; the cracks
were not battened up, or only partly so; " in some places you probably
could" see through the house from side to side by looking through the
cracks; " there was no place left in the roof of the house for a flue or
a stove-pipe during the winter of 1893"; doesn't know that lie slept in
the house a single night during the months of November or Decenber,
1893, or January, 1894; there was no bed i the house until the latter
part of February, 1894; no furniture of any kind until that date; in
March, 1894, contestant broke about two acres of the land.

A. J. Hunter, witness for contestant, resides on a quarter-section
cornering upon the one in controversy; corroborates the testimony here-
tofore given as to the house and its condition and contents; the'house
as originally built, proved, when the subdivisional survey was made, to
be fifty or sixty yards west of the west line of the tract in controversy,
and contestant moved it onto said land; and witness thinks " ten dollars
would buy the lumber in the house-twelve dollars at the outside";
witness "never saw any articles of furniture in the house except the
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little frame nailed up against the wall" for a bunk; does not know
where contestan t slept, but he usually came from the town of Black-
well"7; does not know that he ever slept a night on the claim, but has
a seen hu there" a number of times.

W. P. Cuningham, witness for contestant, lives half a mile north of
the tract in controversy; testified to the same iprovementsheretofore
mentioned; doesnotkikow whether contestant ever staid a night on the
tract in controversy.

Q. Did you ever see Mr. Benjamin on this land?-A. Yes, sir.
Q. What have you seen him doing--A. Prinjcipally gassing when I was over there

(page 11).

The testimony shows that Eudaily was a poor man, with a wife and
ten children; on September 19, 1893, the Tuesday after the openimg of
the Territory, two of his boys, for him, plowed several furrows-one (at
least) clear around the land-"to show that somebody was there"; at
a later period, but before winter set i, a little more plowing was done;
nearly all the winter after the entry he was sick, being confined to bed
with cancer for eight weeks of the time; he took up his residence on
the tract, with his fainily, on March 2, 1894 (five months and twenty-one
days after making entry).

Certain rulings have hitherto been made and adhered to by the
Department, in pursuance of the provisions of the homestead law,
which it will be important to bear in mind in connection with this case;

(1). As bearing upon Eudaily's entry:-That he had six months from
the date of said entry within which to establish actual residence; and
the fact that he did not establish residence until near the expiration of
that period, and that the improvements made by him within that period
were not extensive or expensive, do not militate against his good faith
nor call for the cancellation of his entry. (See Bennett v. Baxley, 2
L. D., 151; Baxter v. Cross, ib., 69; and many cases since.)

(2). As bearing upon Benjamiu's claim, based upon his alleged settle
neut prior to the date of Eudaily's entry:

That in case of an attack upon a homestead entry, based upon alleged priority of
settlement, it is incumbent upon the contestant to show that his ats of settlement
were followed by the establishment of residence on the land. North Perry Town-
site et al. . Malone, syllabus-23 L. D., 87.

In other words, as was said of the contestant in the case of MeInnes
v. Cotter (21 L. D., 97):

The only ground upon which he can stand being that of prior settlement, it became
incumbent upon him, in order to present such a case as would lead t the allowance
of his entry, to show not only prior settlement (since settlement itself confers no
right to any one), but continuous residence.

Furthermore, any person contesting an entry on the ground of settle-.
ment prior to such entry, must show, by a preponderance of evidence,
a prior valid settlement right.

The burden of proof is upon the contestant to show that his settlement antedates
both the entry and settlement of the contestee; and if he fails to thus show such
priority the entry must stand. (Sumner v. Roberts, syllabus, 23 L. D., 201.)
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The testimony, in my opinion, clearly disproves the contestant's
claim that he established a bona fide residence upon the land prior to
October 11, 1893 (the date of Eudaily's entry). Certainly Benjamin
has failed to prove, by a preponderance of evidence, "continuous resi-
dence" after October 11, 1893.

I therefore concur with and affirn the decision of your office, dated
August 12, 1895, dismissing Benjamin's contest, and recall and revoke
the departiental decision of August 8, 1896, directing cancellation of
Eudaily's entry. Said entry will therefore remaiii intact, subject to
the entryman's future compliance with law.

STATE SELECTIONS-ADVERSE SETTLEMENT CLAIMS.

STATE OF MISSISSIPPI.

The act of Jne 20, 1894, authorizing the selection of lands for Tuniversity purposes,
restricts such selection to noccupied and uninhabited lands, and also provides
for the issuance of patent for the lands so selected; and it must therefore be held
that untiI patent issues on said selections, the Department retains jurisdiction
to inquire into the status of the lands at date of selection with respect to
alleged adverse settlement rights.

Acting Secretary Ryan to the Commissioner of the General Land Oce,
(W. V. D.) August 9, 1897. (F. W. C.)

I am i receipt of your office letter of May 26, 1897, relative to list
No. 1, of selections made by the governor of the State of Mississippi
on May 10, 1895, of certain lands for State University purposes under
the act of June 20, 1894 (28 Stat., 94).

The act under which said selections were made provides as follows:

That the governor of the State of Mississippi be. and he is hereby, authorized to
select out of the unoccupied and uninhabited lands of the United States within the
said State twenty-three thousand and forty acres of land, in legal subdivisions, being
a total equivalent to one township, and shall certify the save to the Secretary of the
Interior, who shall forthwith, on receipt of said certificate, issue to the State of
Mississippi patents for said lands: Prorided, That the proceeds of said lands, when
sold or leased, shall e and forever remain a fund for the use of the University of
Mississippi.

Under this act it will be seen, that the State is restricted in its selec-
tion to unoccupied and uninhabited lands. In the list under considera-
tion the governor made selection of 23,007.89 acres fromt lands formerly
reserved for naval purposes, and restored, under act of March 2,1895 (28
Stat., 814), upon certification by the Secretary of the N avy on May 14,
1895, that said lands were no longer needed for the purposes reserved.

In restoring these naval reserve lands, the act of March 2,1895, supra,
granted a preference right of entry for six months from the date of the
passage of that act, under the provisions of the homestead law, to all
bonafide settlers who had made improvements and were residing upon
any of the agricultural lands in said reservation. The question as to
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the right of the State to make selections of these lands was considered
in epartmental decision of June 3, 1895 (20 L. D., 510), in which it was
held that selection might be made of ay of the lauds restored by said
act of March 2, 1895, except those situated ol Back Bay near the city
of Biloxi, which were to be disposed of under the townsite law.

The act of March 2, 1895, provided for the appraisement of agiicul-
tural lands ordered restored, and required the homesteader i making
entry of said la-ids to pay for the same not less than the value deter
mined by the appraisement. Notice of the restoration under this act
was, therefore, not given until after the lands had been duly appraised,
which appraisal was approved by this Department August 21, 1895,
and notice of the restoration was first published September 21, and
November 1, 1895, named as the day on which applications to enter
said lands would be received.

Following the decision of June 3, 1895, supra, your office submitted
for approval a list of the lands selected by te governor on May 10,
1895, which list was returned by departmental letter of November 2,
1895, not reported, with istructions to give notice of the State selec-
tion and to advise persons claiming adversely to the State that they
must present their claims ol or before December 12, L895, after which
date the State selection would be acted upon with the view to the
approval of the same.

This notice, it appears, was regularly given, under which six claims
were presented and the parties all alleged settlem ent prior to the State's
selection on May 10, 1895. The tracts claimed by these parties were
eliminated from the selection made by the governor of the State and,
thereafter, the list was approved ol January 30, 1896, which directed
the issue of the patents to the State for the lands covered by said list.

Your office letter nol under consideration iforms Ie that although
said list was approved on January 30, 1896, patent has never issued
thereon, and that a number of applications have been received from
the local office at Jackson, Mississippi, from persons desiring to make
entry of lauds covered by said approved list under the homestead laws,
in which the applicants alleged that they settled upon the lands long
prior to the selection by the State and have since made the lauds settled
upon their homes having occupied and cultivated the same.

As the act of June 20, 1894, supra, under which the State's selections
were made, restricted selection to unoccupied and uinhabited lands,
and as patent has not been issued upon the approved list, the matter of
these later applications is presented to this Department with request
for instructions in the premises.

As the act of 1894 provides for the issue of patent, it must be held
that until patent issue, the lands are still within the jurisdiction of this
Department, and I have, therefore, to direct that where the allegations
of settlement prior to the Stateis selection are duly corroborated, a
hearing shall be ordered, afi er due notice to the governor of the State,
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in order fo determine the exact status of the land at the date of the
State's selection, and that the matter be thereafter disposed of in
the usual manner. Further action pon the company's list will in
the meantime be suspended.

RAILROAD GRANT-PRIVATE CLA IM-APPLICATION.

DlUNCANSON V. DUNCANSON.

A railroad grant does not take effect upon lands that are at the date of the grant
embraced within the claimed limits of a Mlexican private grant by specific
boudaries, though t such time the question of the trule location of said bound-
aries is pending and undeterniined.

If a part of the land covered by an application to enter is subject to entry, and a
part, is not, the application should not be rejected as an entirety, but may be
allowed for the land subject to such appropriation

Acting Secretary Ryan to the Commissioner of the General Land Qifce,
(W. V. I).) August 9, 1897. -(F. W. C.)

E. E. Dutncanson has appealed from your office decision of May 4,
1896, dismissing his protest against the allowance of the homestead
entry of Edward W. Duucanson, covering lots 1, 2 niud 3, Sec. 28, T. 2
S., R. 7 W., S. B. M., Los Angeles land district, California.

To a clear understanding of the grounds upon which the protest is
based, a brief recitation of the facts relative to action heretofore taken
by this Department upon a prior application tendered by protestant is
necessary.

On April 12, 1884, protestant tendered his homestead application
covering ]ots 1, 2 and 3, See 7, and lots 1, 2 and 3, Sec. 28, T. 2 S., R.
7 W., S. B.. M. As said application covered part of an odd-numbered
section within the primary limits of the grant. made by the act of March
3, 1871 (16 Stat., 579), to aid in the construction of the branch line of
the Southern Pacific Railroad, the rights under which were held to
have attached April 3, 1871, the same was rejected by the local officers
and protestant appealed to your office.

By your office decision of September 12, 1884, the action of the local
officers rejecting the application was reversed because at the date of the
attachment of rights under said railroad grant, said lots in section 27
were within the claimed. Ifinits of the Meican grant Jurupa, as shown
by the survey thereof made in 1869, known as the Reynolds survey.

Upon appeal your office decision was reversed by departmental
decision of December 1, 1890 (11 L. D., 538), in which it was held that
the Reynolds survey of the Jurupa grant was never approved by the
surveyor general and was, therefore, not effective as against the rail-
road grant.

A review of this decision was denied June 23, 1891 (12 L. D., 664).
Thisappears to have been the last departmental action upon prot-

estant's homestead application.
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It is noticed from the proceedings that no heed was given to the fact
that protestant applied for other laud than that in section 27.

As to the land i section 28, his application should have been
accepted, and to this extent his application has never received consid-
eration.

In his protest he alleges that, together with his family, he has con-
tinued to make his home upon the land covered by his homestead
application since its tender in 1884, being satisfied that his rights
would be maintained by the courts; that the railroad company has
sued him for possession, and that the suit was, at the date of his pro-
test, pending in the superior court of San Bernardino county.

In this connection he refers to the decision of the United States cir-
cuit court in the case of Southern Pacific v. Brown et al. (68 Fed. Rep.,
333), in which the question as to the effect of Reynolds survey of said
Jurup~a grant upon the grant for the railroad company was involved,
and in which the court held:-

In cases of Mexican grants by specific boundaries, lands claimed by the grantees
to be within those boundaries are not public lands, within the operation of a rail-
road land grant, if, at the date of the latter, the question of the true location of the
boundaries of the private grant is pending and undetermined. (Syllabus.)

Said case was carried to the circuit court of appeals, ninth circuit,
where the decision of the circuit court was affirmed (75 Fed. Rep. 85).

An examination of these decisions of the courts leads to the conclu-
sion that the decisions of this Department upon protestant's applica-
tion were erroneous.

It is learned, however, that following the departmental decisions, the
lots in section 27 have been patented to the company so that until
the outstanding evidence of title has been set aside, protestant's appli-
cation cannot be reinstated and allowed as to the lots in that section.
Edward W. Duucanson. applied to make homestead entry of the lots
in section 28 on February 17, 1896, the same day the protest under
consideration was filed.

If, as he alleges, E. E. Duncanson has continued in the possession
and occupation of the land since 1884, I am of opinion that he should
be protected in his rights to the land in section 28, under his applica-
tion presented as before stated, and to this extent he should now be
reinstated in his rights.

Hearing should be ordered that opportunity be given E. E. Duncan.
son to sustain his allegations as to continued occupation and posses-
sion of the lands.

I have further to direct that demand be made upon the railroadtcom-
pany, under the provisions of the act of March 3, 1887 (24 Stat., 556),
to reconvey said lots 1, 2 and 3, Sec. 27, erroneously patented on
account of its grant, and that report be made at proper time as to
action taken under said demand.

Your office decision is accordingly modified and the papers returned
for action in accordance with directions herein given.
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REPAYMENT-DESERT LAND ENTRY.

GEORG-E A. STONE. *

Repayment call not be allowed where a desert land entry is properly allowed oil the
proofs presented, but, on subsequent proceedings, is canceled on account of the
non-desert character of the land.

Secretary Bliss to the Commissioner of the General Land Office, June 22,
(W. v. D.) 189Z.

George A. Sto ne filed in your office an application bearing date
August 18, 1896, for the repayment of the sum of $160, paid by him on
March 13, 1886, upon making desert land entry No. 629 of the whole
of section 20, T. 5 S., R. 8 E., Tucson land district, Arizona.

On May 11, 1887, your office on consideration of the report of a special
agent, held said entry for cancellation, on the ground that "the land is
not desert in character, and not subject to entry under the desert act."

Stone was duly served with notice of said action and was informed
that he was allowed sixty days in which to show cause why his entry
should be sustained in accordance with circular instructions of July 31,
1885, and May 24, 1886 (4 L. D., pp. 503 and 545), and that if he failed
to show cause why his entry should be sustained, the same would be
finally canceled. O October 7, 1887, the local officers advised your
office that Stone had been duly notified, and had taken no action in the
matter. And on November 14, 1887, your office canceled the entry, for
the reason stated, and restored the land to the public domain.

On September 17, 1896, your office denied the application for repay-
ment, and Stone has appealed to this Department.

Stone's desert land entry was not " erroneously allowed." The
"allowance" is the act of the local officers, and not the act of the
entryman. Upon the showing made by Stone and his two witnesses,
the land appeared to be desert in character and it became the duty of
the local officers to allow his application to enter. Had the entryman
sustained the allegations made in his application, the entry would not
have been canceled. Unfortunately for him, these allegations were not
sustained, and the entry was canceled because the land was not desert
in character. Upon the proofs presented the allowance of the entry
was correct. The error was not in the " allowance," but in the proofs
presented by the entryman. This, then, is not a case where the entry
was " erroneously allowed," and it is not one in which the law author-
izes me to cause repayment to be made. The application is, therefore
denied.

* Not reported in Vol. 24.
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REPAYMENT-DESERT AND ENTRY-" ERRONEOUSLY ALOWED."

GEORGE A. STONE (ON REVIEW).

If the land entered is not of the character contemplated by the law under vhich the
entry is made, but is expressly represented by the entryman to be of such char-
acter, and the allowance of the entry is procured by such representation, the
entry in such case is wrongfully procured, and not "erroneously allowed"
within the meaning of the repayment law.

The right to repayment is determined by specific statutory authority, and cannot be
recognized except in the cases covered thereby.

The case of E. C. Masten, 22 L. D., 337, overruled.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) August 9, 1897. (J. L.)

George A. Stone has filed a motion for review of departmental decision
of June 22, 1897, 25 L. D., 110, denying his application for repayment of
money paid upon making desert land entry. The facts are stated in
the decision sought to be reviewed and will only be referred to so far
as may be necessary in considering the errors assigned as reasons for
the desired review.

The first error assigned is:
1. The Secretary erred in holding that this entry was not erroneously allowed

by the local officers, when the field-notes on file show the same growth of mesquite
trees upon the tract as shown by the special agent upon whose report the entry was
canceled.

This assignment fails for several reasons:
First, the field notes of the survey of this section do not show the

same growth of mesquite trees upon the tract as shown by the special
agent upon whose report the entry was canceled. The field notes con-
tain simply a general statement of the character of land along the exte-
rior lines of the section;

Second, the field notes were not on file in the local office either in
fact or in contemplation of law;

Third, if the field notes had made the showing claimed and had been
on file in the local office, the statements therein as to the character of
the land, while deemed prima facie correct, were not conclusive and
were more than overcome by the direct and positive proofs voluntarily
produced by the entryman in support of his application to enter the
land.

The act of March 3, 1877 (19 Stat., 377), authorized the entry of "des-
ert land" and declared-

That all lands exclusive of timber lands and mineral lands which will not, without
irrigation, produce some agricultural crop, shall be deemed desert lands within the
meaning of this act, which fact shall be ascertained by proof of two ormore credible
witnesses under oath, whose affidavits shall be filed in the land office in which said
tract of land may be situated.

The sworn statement of Stone says:
That the land above described will not without irrigation prodace an agricultural
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crop; that there is no limber growing upon said land . . . . that I became
acquainted with said land by personal observation, having been acquainted with it
eight years last past.

The affidavit of one of his witnesses contains the following:

That I became acquainted with said land by personal inspection; that I have
been acquainted with it for fifteen years last past; that I have frequently passed
over it; that my knowledge of said land is such as to enable me to testify under-
standingly concerning it... That it is a fact well known, patent and notorious
that it will not in its natural condition, produce any crop.... . That there is no
limber growing thereon but that it is devoid of timber.

The affidavit of the other witness contains substantially the same
statement excepting seven years is given as the extent of his acquaint-
ance with the land.

The circumstances surrounding the cancellation of this entry, and
the effect of the cancellation, are described in the brief filed with this
motion for review by Harvy Spalding and Sons, counsel for Stone, as
follows:

Said agent reported that the tract entered by this applicant, among others, was
covered by a growth of mesquite trees to the number of 6,400; each tree sufficiently
large to produce one-half cord of wood, and upon this showing the Commissioner
held the entry for cancellation as not being desert in character and not subject to
entry under the desert land act. The entrymau not being able to disprove this
statement let the case go by default and the -entry was canceled for the reason
stated.

We, as well as the United States, are bound by it and it may be taken as finally
determined, so far as this case is concerned, that the presence of the mesquite trees
upon the land made it insusceptible of entry under the desert land act.

The act of June 16, 1880 (21 Stat., 287), authorizesrepayment in cases
like this only-

Where . . . . desert land entries . . . . have heretofore or shall hereafter be can-
celed for conflict, or where, from any cause, the entry has been erroneously allowed
and cannot be confirmed.

In the decision now sought to be reviewed, it was said:
Stone's desert land entry was not ' erroneously allowed.' The allowance is the act

of the local officers and not the act of the eutrymau. Upon the showing made by
Stone and his two witnesses, the land appeared to be desert in character anditbecame
the duty of the local officers, to allow his application to enter. Had the entryman
sustained the allegations made in his application, the entry would not have been
canceled. UnfortnLately forhiu, these allegations were notsustained andthe entry
was canceled because the land was not desert in character. Upon the proofs pre-
sented the allowance of the entry was correct. The error was not in the allowance,
but in the proofs presented by the etryman. This, then, is not a case where the
entry was 'erroneously allowed,' and it is not one in which the law authorizes me to
cause repayment to be made.

To this it may be added, that it was not error for the local officers to
devolve upon the entryman the risk incident to any material falsity in
his proofs. It does not lie in his mouth to reproach them for accepting
his representations as true and acting thereon.
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The second assignment of error is:
2. The Secretary erred in holding that an entry canceled because the land entered

is not of the kind contemplated by the law under which the entry is made, is not an
entry erroneously allowed within the meaning of the repayment LAw.

The effect of the decision sought to be reviewed is that where the
land entered is not of the character contemplated by the law under
which the entry is made but is expressly represented by the entryman
to be of that character, and the allowance of the entry is procured by
such representation, the entry is wrongfnlly procured and is not " erro-
neously allowed" within the meaning of the repayment law.

The third assignment of error is:
3. The Secretary erred in disregarding the decision of the Department in the

repayment case of E. C. Masten, 22 L. D., 337, a case involving exactly the same
points as are in this case.

The Masten case was considered in connection with the decision in
this case and was disregarded because believed to be wrong. It should
have been then, and. is liow, expressly overruled. Masten claimed, in
effect, that his entry bad been properly allowed bt had been errone-
ously canceled, and that, therefore, he was entitled to have his purchase
money repaid to him. Without referring to the statute and without
considering the cases embraced therein, repayment was allowed. It
is apparent that the holding was wrong, for the reason that Congress
has clothed the Secretary with authority to cause repayment to be
made only in certain specified cases and has withheld such authority
in all others, of which the -Masten case is one.

The motion for review is denied.

HAGGBERG ET AL. V. MAHEW.

Motion for review of departmental decision of May 28, 1897, 24 L. ID.,
489, denied by Acting Secretary Ryanl, August 10, 1897.

ADDITIONAL HOMESTEAD ENTRY-SECTION 6, ACT OF MARCII 2, 1889,

NANCY A. STINSON.

The right to make a additional homestead entry under section 6, act of March 2,
1889, extends to cases where the original entry was made either before or after
the passage of said at, if the applicant is otherwise within the terms of said
section.

The cases of John W. Cooper et al., 15 L. D., 285, and Wallace H. Herrick, 24 L. D.,
23, overruled.

Acting Secretary Ryan to the Commigissioner of the General. Land Office,
(W. V. D.) August 10, 1897. (G. B. G.)

By departmental decision of February 13, 1897 (not reported), the
decision of your office, approving the action of the local officers in

2670-VOL 25-8
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rejecting the application of Nancy A. tinson, to make an additional
homestead entry for the N. I of the SW. of Sec. 34, T. 16 N., R. 41 E.,
Walla Walla land district, Washington, was affirmed.

Said application was made on June 7, 1895, under the sixth section
of the at of March 2, 1889 (25 Stat., 854), and was rejected for the
reason that the applicant had, on December 24, 1883, filed a pre-entption
declaratory statement for the S. of the SW. ' of Sec. 24, T. 16 N., t
41 E., same land district, which she had transmuted to a homestead
entry on August 13, 1889, and submitted final proof and received final
certificate thereon, Septemnber 17, 1894.

In passing on the case here it was said in the departmental decision
aforesaid that-

The right to male additional homestead entry under section six. act of March
2, 1889, is limited to cases where the original entry was made prior to the passage of
said act (citing John W. Cooper et al. 15 L. D., 285.)

On April 23, 1897, Mrs. Stinson addressed a coimmunmication to the
Secretary of the Iterior, acknowledging the receipt of a copy of the
adverse decision, in which she asks that her case receive the serious
attention of the Secretary, but assigning no specific error of law or
fact.

Because of the fact that the question involved is one only between
the applicant and the government, the irregularities of this paper will
he waived, and it will be treated as a motion for review of the case.

Section six of the act of March 2, 1889, spra, is as follows:

That every person entitled, nder the provisions of the homestead laws, to enter a
homestead, who has heretofore complied with or who shalt hereafter comuply with
the conditions of said laws. and who shall have made his final proof thereunder for
a quantity of land less than one hundred and sixty acres and received the receiver's
final receipt therefor, shall be entitled under said l-aws to enter as a personal righit,
and not assignable, by legal subdivisions of the public landls of the United States
subject to homestead entry so much additional land as added to the quantity pre-
vionsly so entered by him shall not exceed one hndred and sixty acres: Pro-
vided, That i no case shall patent issue for the and covered by such additional
entry until the person making sneh additional entry shall have actually and in con-
formity to the homestead laws resided upon and. lnltivated the lands so additionally
entered and otherwise fully comp]ied with such laws, etc.

General Land Offiee circular of Mfarch 8, 1889, approved by Mr. See-
retary Noble (S L. D., 314), says in reference to said act-

The fifth and sixtlh sections oth provide that parties who made, homestead entries
prior to the date of the act of less than one hinudred and sixty acres, shall have the
right to make an additional eiitry of a quantity sufficielnt with the original entry to
complete the maximni quantity of one hundred anld sixty acres, etc.

In the cases of John W. Cooper et al. (1St. D., 285) and Wallace R.
Herrick (24 L. D., 23), it is held that the right to make additional
homestead entry under section six of said act is limited to cases where
the original entry was made prior to the passage of said act, and the
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circular cited above is relied on in both cases as authority for such
liolding.

In my judlgment, the doctrine of these cases and of the circular, is
unsountd. The grouapiig of sections five and six and treating them as
meaning the saine thing in this regard, ignores an important difference
in the language used and finds no support i the other provisions of
the act.

The wo sections are essentially unlike in the termis employed and
are equally unlike in the purpose expressed. Section five provides-

That any homestead settler who has heretofore entered less than one quarter section
of land may enter other and additional land lying contiglos to the original entry,
which shall not with the land first entered and occupied exceed in the aggregate
one hundred and sixty acres, without proof of residence upon and cultivation of
the additional entry, etc.

It will be observed that while this section specially limits the right
to make an, additional entry to one "who has heretofore entered less
thant one quarter section of land ," the benefits of the sixth section are
expressly extended to
every person entitled, under the provisions of the homestead laws, to enter a home-
stead, who has heretofore complied with or who shall hereafter comply with the condi-
tions of said laws, and who sha/l hae made his final proof . . . . and received
final receipt.

The mining of an entry is one of the first and essential " conditions"
of the homestead laws, a compliance with the conditions of which,
either before or after the date of the act, satisfies the requir ments
of section six. It seems to me that the language employed plainly
expresses the intention of Cottgress to confer the benefits of this see-
tion upon qualified persons who had made, or inight thereafter maken
a homnestead entry of less than one hundred and sixty acres and who
comply with the conditions of such laws, make final proof thereunder
and rceive final receipt therefor. If it be suggested. that the words
" heretofore . . . . or . . . . hereafter . . . . comply with the conydi-
tiorts of said laws", as here, used, refer only to the perfecting of an
existing entry, by residence, cultivation, etc., and do not include the
making of the entry, the suggestion is answered by the fact that else-
where in this act wthere such partial and subsequent compliance is
alone ref'err ed to, langn age essentially different from that in section six is
employed. Section two, which in I-ertzke v. Ifeerond (25 hi. D., 82),
is recognized as limited to those who fail to acquire title under entries
made before the date of tite act, is as follows:

That any person who has not heretofore perfected title to a tract of land of rhich
he has made entry nuder the homestead law, may make a homestead entry of not
exceeding one quarter section of public land subject to such entry, such previous
filing or entry to the contrary notwithstanding; but this right shall not apply to
persons who perfect title to lands under the preemption or homestead laws already
initiated.
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In the construction of this section, in the case cited, it was held that
it referred solely to entries theretofore initiated but included instances
where the failure to perfect title thereunder either antedated or fol-
lowed the date of the act. There the ripening of any entry into title by
subsequent compliance with the further conditions of the homestead
law was designated by appropriate language, plainly indicating all
intention to exclude the maaking of the entry and to include only that
-which is done to perfect title thereunder. Even if the nakinig of an
entry be not regarded as one of the conditions of the homestead law,
within the meaning of this section, there is nothing therein which con-
fines the operation of the section to entries made before the act. The
compliance which is therein mentioned may be either prior or subse-
quent to the act and since this conplialce is not confined to any class
of entries, it would seem to refer to that which is doie to perfect an entry
existing at the time of such compliance, without regard to the time
when the same was initiated. Those who make entry of less thal one
hundred and sixty acres after the date of the act are as mlalci within
the spirit of this section as those who made such entry prior thereto,
and they find no opposition in the letter thereof.

I believe Congress intended to provide a means whereby every home-
steader might acquire title to one hundred and sixty acres of land
notwithstanding a prior partial exercise of the homestead privilege,
and that the right to make an additional entry under section six
extends to one whose original entry may have been made either before
or after the passage of the act, if he be otherwise withir the terms of
said section.

Tie departmental decision of February 13, 1897, in this case, is hereby
recalled and revoked and the departmental decisions in the cases of
John W. Cooper et at. (15 L. D., 285) ad Wallace HI. lerrick (24 L.
D., 23), are overruled. The hesitancy with which I would otherwise
overruleprior decisions construing a statute and applying the same as
so construed, is obviated here for the reasons: First, I am convinced
that the section in question plainly confer a valuable privilege the
enjoyment of which is restricted, by the decisions overruled, without
any reasonable warrant therefor: second, neither the circular nor the
decisions following the same contain any discussion of the question or
bear evidence of mature consideration; and third, the changed col-
struction now given to the section will not disturb or unsettle aly
titles or rights heretofore acquired under the construction then pre-
vailing.

Mrs. Stinson will be permitted to make aim additional entry as applied
for, if otherwise qualified.
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RAILROAD LANDS-SECTION , ACT OF Mf ARCH 3, 1S87..

KENDRIcI-I ET AL. V. PERDIDO LAND CO.

Section 4, act of March 3, 1887, was not intended to protect a speculative purchase
made with knowledge of the defect in the title of the railroad company

The purchasers of the capital stock of a company, that is applying for patent under
said section 4, are not purchasers of the land within the neaning of the statute.

Acting SecretarylRyan to the Commissioner of the General Land Office,
(W. V. D.) August 11, 1897. (E. B., Jt)

In the case of Alonzo Kendrich et al. v.-The Perdido Land Company,
involvin g certain lands in the .lontgomiery, Alabama, land district, the
Department, on August 28, 1896 (23 L. D., 288), decided that by enter-
ing into au agreement to pro rate its claims under section 8 of the for-
feiture act of September 29, 1890 (26 Stat., 496), the company had not
waived or exhausted any right to patents for lauds applied for by it
under the fourth section of the act of March 3; 1887 (24 Stat., 556), but
that, being neither a purchaser in good faith nor an assignee in good
faith under the said fourth section, it had no right thereunder to the
lands applied for, and so dismissed the company's application.

On Decenmber 23, 1896 (23 L. D., 529), a motion for review, filed by
said company, was denied by the Department on the ground that the
motion went only to the question of a. purchase in good faith under said
fourth section and presented nothing pertinent to that question in this
case not heretofore flly considered by the l)epartment. The case
cojoes now again before the Department under a order of January
15, 1897, entertaining what is in effect a petition by said company
invoking the supervisory authority of the Secretary.

This petition presents nothing new whatever, being merely a partial
reassignment of alleged errors assigned in the said motion for review and
fully considered when sai(l miotioi was denied. Giving the case of Drake
et al. . Batto ( L. 1)., 18), again cited, its broadest possible appli-
cation to this case, it is not a decisive authority upon the question of
good faith presemited i the case at bar. It could only apply as such
authority in any case upon the question of good faith under said fourth
section where the situation of all the parties, including the govern-
mnent, in their relations to each other, and te conditions surrounding
the grant, were similar throughout to those in the case of Drake et al.
v. Button (sapra); that is, where the facts in the two cases were essen-
tially similar. A comparison of the facts in the case at bar with those
of the case cited shows that they are not essentially similar. The con-
ditions surrounding the respective grants in these cases, and the knowl-
edge of the parties as to their liability to forfeiture, respectively,
appear to have been widely dissimilar; and hence the decision that in
the one case a party purchased in good faith is not decisive of the
question in the other case.
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Under said fourth section the question in this case is not as to the
good faith of the immediate purchaser from the railroad company or of
any intermediate purclhaser. The question in this, or in any similar
easel is whether the appl)ieant for patent, however near or renote as a
purchaser from the railroad company, ad such knowledge of the con-
ditions surrounding and attaching to the grant and rendering it liable
to forfeiture, as to preclude the view that he purchased in good faith
believing that lie took a sound title from and through the grantee rail-
road company, or as stated by the supreme court in United States v.
Winona and St. Peter Railroad Company (165 UT S., 480), whether
in actual ignoranec of any defeat in the railroad company's title and in reliance
upon the action of the government in the apparent transfer of title by certification
or patent, he has a(le anl honest purchase of the lands.

The decision in the case now sought to be re-opene(l and reconsidered
held, in effect, that the Perdido Company had such knowledge and did
not therefore make an honest purchase in ignorance of the defect in
the railroad company's (the Mobile and Girard Company's) title, and
hence was not a purchaser in good faith in te meaning of said fourth
section. A very careftll re-examination and reconsideration of the
evidence in the case convince me that that conclusion is correct.

The applicant company, it seems, was organized in 169, for slecula-
tive purposes under the dii'ection and control of one W. J. Van Kirk,
mentioned in said decision. The main if not the exclusive purpose
of the organization of the company was to capitalize and manipulate
the said lands and better defend title claimed thereto as a purchaser
from the railroad company. Van Kirk was then the beneficial owner of
these lands, subject to the rights of the United States therein, and
was still Such owner when in January, 1890, the lands were conveyed
to the Perdido Company without consideration by A. C. Blount, Jr.,
who held them previously in trust for Van Kirk. As late as January,
1894, Van Kirk still owned nine-tentls of the stock of the Perdido
Company. The consideration to the railroad company for these lands,
which moved, in effect, from Van Kirk through Josiah V. Thompson,
who virtually only purchased to accommodate Van Kirk, averaged a
little more than five cents per acre, according to the deeds from the
company to Thompson. I al of opinion that it was not intended by
the enactment of said fourth section to protect a purely speculative
purchase, such as is here disclosed, at a merely nominal price and with
knowledge of the defect in the railroad company's title, and to give full
legal title by the issue of patent to a party, who otherwise could have
no title, and thus, furthermore, lay the foundation for a demand upon
the railroad company, to be enforced by suit if necessary, for payment
to the government, on account of the sale of these lands, of an amount
equal to the statutory price of similar public lands, as provided and
required by said section.

The affidavits of various persons. filed with the motion for review and
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considered when that motion was denied, and now made the basis, ill
large art, of tis petition, and tending to show that since filing its
application for patent, June 29, 1893 much, if not all the stock of said
Perdido Company, which was then owned by W. J. Van Kirk, has been
sold to these personls, who allege that they purchased such stock in
good faith, furnish no ground for modifying, in any way, the decision of
August 28, 1896. Purchasers of the capital stock of the Perdido Land
Company are not purchasers of the land in question within the mean-
ilg of the statute, and they are not parties to this proceeding and can-
not become such. The question of their good faith in the alleged pur-
chase of the stock cannot become an issue in this case, and if it could,
it would not be determined upon ex parte affidavits.

I find nothing in the present petition to warrant me to disturb that
decision. The petition is accordingly denied.

SOLDIERS ADDITIONAL HOMESTEAD--CERTIFICATION OF RIGHT.

HENRY WALR.

An application for the certification of a soldier's additional homestead right, made on
behalf of a purchaser of said right, cannot be allowNed where the additional right
of the soldier has been exercised, through an entry made in the name of the
soldier's widow, such entry being allowed by the Land Department without
notice of the prior sale of the additional right.

Acting Secretary Ryan to te Commissioner of the Geveral Lnd Qffice,
(W. V. D.) Au gust 11, 1897. (A. B. P.)

By your office letters of February 13, 1897, certain facts are set forth
relative to the right to make soldier's additional homestead entry in
the name of one Henry Walker, as bearing upon the question presented
by the application of one Al. J. Wine for certification of such right for
his benefit as assignee of Walker, and instructions are asked as to
whether, in view of the facts stated7 there exists any valid objection to
the issuance of such certificate as applied for.

The facts thus set forth are as follows:
On December 3, 1866, Henry Walker made -i. E. 155, Little Rock, Arkansas, series,

for the SE. NW. i Sec. 13, T. 1 N., R. 13 W., containing forty acres, on which F.
C. 303 was issued November 17, 1874, and patent on November 30, 1878. The wit-
nesses in the final proof in said case allege "that Henry Walker is the identical
person who was known by the name of Henry Rankin in the UJ. S. Army."

On November 23, 187i, soldier's additional homestead entry, No. 515, F. C. 474,
was made at Des Moines, Iowa, under Sec. 2306 R. S., in Walker's name, for the N. 
NE. and SE. NE. Sec. 2, T. 67 N., R. 19 W. In his affidavit of military service,
filed i said case, Walker alleged that he served in Co. A., 64th U. S. Co]. Inf. Vols.;
that, when he was a slave, his first master's name was Rankin and his last master's
name was Walker, and that after oming out of the army he took the name of
Walker. As the military service laimed could not be verifiet by the records of the
War Department, Messrs. Heylmun and Kane, pon being advised thereof, filed, by
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their letter of April 5, 1879, another affidavit executed by Walker on March 5, 1879
(and i which M. J. Wine is a vitness to his signature), in whichl he alleged service
in Co. E, 64th U. S. Col'd inf, and Co. D, 56th Reg. U. S. Col'd Inf. Vols. This
claint of military service was not verified by the records of the War Department and
Messrs. eylniun antd Kane were so advised by letter of July 26, 1879, and that
unless better evidence of Walker's military service could be furnished his entry
would be canceled as illegal. No further evidence having beets filed, the Des
Moines entrywas cancelled by letter " C " of November 27, 1885, for that reason, and
also, apparently, because of a prior adverse claim.

In the nean-time MKessrs. Heylmusa and Kane, on 3tarch 15, 1883, filed the alplica-
tion for a certificate of additional right in WValker's name. The application was
rejected by letter "C" of June 29, 1883, because Walker's claim of service could not
be verified, and because of the pendency of his additioual honmestead entry, made at
Des Moines, Iowa, and the papers were returned to the attorneys Nothing further
appears to have been done in regard to said application, until the filing of Wine's
motion, on July 21, 1896, through his attorney, Mr. Hazelton. It is stated in the
said motion by Mr. Hazelton that the attorneys of record have not, since Tarch 15,
1883, been advised of any action on the application for Walker's certificate of right.

In both the letter of Slareh 15, 1883, frot Messrs. 1eylmun and Kane, and the let-
ter of July 21, 1896, from Sir. Hazelton, the application for a certificate of right is
said to have beeu -filed March 15, 1883, and that adverse action had formerly been
taken thereon. I have been unable to find any record of a former application, and
it is presumed that the former adverse action referred to is that taken against
Walker's Des Moines entry.

With his letter of July 21, 1896, Mr. Hazelton filed ,two po wers of attor ney, one to
locate and the other to sell the land to wh:vich Walker was entitled, under his addi-
tional right, both executed in ftyor of SI. J. Wine, on the saine date (March 5, 1879),
and before the sante officer as the affidavit heretofore mentioned as having been iled
in support of Walker's Des Mloines entry.

On August 31, 1886, Violet Walker, widow of Hncuty Walker, alias Henry Rankin,
made an additional homestead entry at Las Cruces, N. M., II. E. 1353, F. C. 473, for
153.79 acres. Said entry seents to have been first exautirted i 1891, anld was held to
be confirmed by the proviso to section 7, act of Alareh 3, 1891 (26 Sat., 1095), as
more thati two years had elapsed ater the issuance of' the final receipt, and it
was accordilgly passed to patent. I his case the military service of Wsalker was
alleged to have been pterformed in Co. A, 69th egt. U. S. Col. Troops, munler the
name of lleury Rankti, ad it was verified by the records of the War Departumeut.
In affidavits filed w. ith said case it is alleged that Walker died on August 2, 1879.

It appears from the foregoing recital that oi Alarch 5,1379, Walker
sold his right to iake soldiers' additional homestead entry to oe M.
J. Wine, by means of two powers of attorney, one to locate and the
other to sell the land located upon, and. to appropriate the proceeds to
his own use, the powers being coupledl with an interest and therefore
irrevocable. Previous to this. tine, to wit, on November 23, 1874, it
appears that the additional right i question had been asserted in
Walker's name and a entry made at Des Moines, Iowa, but this enitry
was canceled November 27, 1885, for want of proper proof of military
service.

In th e meantime, to wit, oil February 13, S83, by departmnental cir-
cular of that date, the practice of issuing certificates of additional
right to soldiers, which had theretofore prevailed under circular of
May 17, 1877, was discontinued, but with the proviso that the new
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rules would not be deemed to apply to cases where the additional right
had already been certified, nor to cases then pending, or which might
be filed prior to March 16, 1883.

On March 15, 1883 presumably in pursuance of the proviso to said
circular of February 13, 1883, application for a certificate of additional
right, in Walker's name, was filed by attorneys claiming to represent
him. This application was presented notwithstaniding the pen(lency oI
the additional homestead entry in Walker's name at Des Moines, Iowa.
The application was rejected June 29, 1883, because of lack of proof of
military service, and because of the then existing Des Moines entry,
either of w hich was a sufficient reason for the action tak en.

It is claimed, however, that Walker's attorneys of record were never
notified of the rejection of his application of March 15, 1883, and that in
view thereof, an(l of the further fact that the application was filed within
the time limited by the proviso in the circular of February 13, 1883, the
present application by the assignee, M. J. Wine, should not be adjudged
under said circular of February 13, 1883, but should be controlled by
the prior circular of May 17, 1877, which provided for, or rather allowed,
the certitication of the additional right.

In the view I take of this case, it is not deened material whether
this contention be held as sustained by the facts or ot. The primary
and more important question is whether the right of additional entry
which originally belonged to Walker, has not been already exhausted
by the additional homestead entry made by his widow in 1S86, as shown.
If such right was exhausted by the widow through the entry made by
her in --New Mexico, it follows that there now remains no additional right
on account of said Walker to be certified to anybody, and in that event
it would matter not under which of the circulars referred to the merits
of the application sare to be adjudicated.

It will be conceded, upon the showing made, and in view of the
authority of the recent case of Webster v. Lutler et ai. (163 U. S., 331),
that M. J. Wine, the present applicant, did, ol March 5, 1879, purchase.
from Walker his right of additional entry, and that he thereby became
the legal assignee of said right.

It may be further conceded that if Wline had made known to the
government the fact of his said purchase, and had asserted his rights
against the government as stch purchaser and assignee, before the
entry by Walker's widow had beeti allowed, as stated, it could not
now be held that said entry, made by the widow, in any way affected
the rights acquired by him nder his said purchase and assignment.
This,'however, he did not do, but withheld frorn the government the
fact of his purchase until July 21, 1896 (the date of the present appli-
cation), nearly ten years after the Land Department, without any
knowledge of his said purchase, had allowed the exercise of Walker's
additional right of entry by his widow, he having died in the mean-
time. The government had no notice whatever of the claim of W ine
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as assignee, when the widow's entry, based upon the very right he now
asserts, as such assignee, was allowed; and to hold that he is neverthe-
less entitled to make another entry, based upon the same right, would
be simply to allow a double satisfaction of a single additional homestead
right.

It was Wine's duty, as well as his privilege, to have notified the
government of his purchase, and to have asserted his claim thereunder
immediately, or at any rate, before the exercise of the right he pur-
chased has been allowed to another; and not having done so, I know of
no principle of law or of equity which demands the recognition of his
present claim. The government is under no obligation to him, nor is he
in a position to complain.

True, it may be said that if, after his said purchase of the right, he
had asserted his claim as assignee thereof, the Department, at that
time, would not have recognized it, because the right was then held
not to be assignable; but this, for obvious reasons, can not operate to
give merit to his present application, or to place his claim on such a
basis as to demand recognition -upon any principle of equity or justice.
It serves rather to explain the withholding by him of the fact of his
purchase. Whatever the motive may have been, it will not justify the
Department in recognizing his claim under said purchase, first asserted
more than sixteen years thereafter, and i the face of the fact that
another party has obtained, in the leantime, the full benefit of the right.

The Departmlent cannot, in any case where it appears that additional
entry has already been allowed for lands to which the soldier was en-
titled, thereafter recognize any claim by a purchaser from the soldier
of his additional right, who purchased prior to the allowance of the
entry, but of which purchase the Land Department had no notice when
the entry was made. In all such ases it must be held that the entry
once allowed, in the name of the soldie, his widow, or guardian forhis
minor children, in the absence of notice of a prior sale or urchase,
exhausts the right. This is but simple justice, and it is the only way
the government can be protected.

For the reasons stated the application of Wine must be, and the same
is hereby, rejected.

PRACTICE-SERYICE OF NOTICE-APPEARANCE.

JENKINS v. NORTHERN PACIFIC 1t. R. Co.

A general appearance is a waiver of all defects or irregularities, if any exist, of
notice, process, or service, necessary to confer jurisdiction.

Acting .Secretary Ryan to the Coniviissioner of the General Land Office,
(W. V. D.) August 13, 1897. (E. B., Jr.)

Your office decision of February 1.8, 1896, in the case of David P.
Jenkins v. The Northern Pacific Railroad Company, involving the
NW. of Sec. 19, T. 30 N., R. 40 B., W. M., Spokane, Washington,
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land district, vacated and set aside the decision of the local office in
favor of contestant, and remanded the case for hearing de nVo, oil the
ground that the local office was without jurisdiction of the case by
reason of defective service of notice of the hearing on said company.
From this decision contestant appeals, contending that said company
duly appeared ol October 18; 18 5, the day originally set for the hear-
ing, and at other times, and that by appearing the company waived all
defects in the service of notice.

It appears that the land involved is included in the company's
selection list No. 6 for indemnity lands under its grant; that on June 3,
1895) Jenkins filed a protest against the selection by the company of
said land, alleging that in, June, 1892, he duly located the Hamburg
and Mary Hill mining claims-the former lying wholly and the latter
partly within said land-and that the land embraced ill these claims
was more valuable for its deposits of gold and silver than for agricul-
tural purposes; and that pursuant to direction by your office, dated July
29, 1895, a hearing was duly ordered by the local office to commence
there October 18, 1895. Notice of this hearing was sent by registered
mail to the attorney of the comlpanly at St. Paul, Minnesota, August 17,,
1895, and post office registry return receipt therefor, dated four days
later, bears the signature, apparently, of P. M. Dudley, the company's
attorney. Whether this was sufficient notice to give jurisdiction under
the Rules of Practice it will not be necessary to determnine, because
jurisdiction in this case is not dependent upon such otice.

In considering the case the Department o June 22,1897, stated and
directed as ollows:

The record nowl before me of the proceedings bad before the hearing is not complete,
and in order to complete the same, -so that the character of the appearance may be
clearly shown, you will direct the local officers to certify all proceedings had in the
matter of the continuances in this case, as shown by their contest docket, or other
records of their office, and also to forward all agreements for continuances, if the
same were reduced to writing and are on file in their office.

In response to that direction the local officers -under date July 7, 1897,
report:

The records show that he case was called at 10 A. M1. on Oct. 18, 1895, all the
parties being present and a continnance was had by the consent of the attorney for
the Northern Pacific R. R. Company and Mr. Jenkins, to October 23,1895, at 10 o'clock
A. . -

On October 23, 1895, a stipulation for a continuance was filed, signed by the
protestant and the attorney of the N. P. R. . Company, and the case was continued to
November 22, 1895,-at which time the protestant appeared, but the railroad company
failed to appear. On November 22, 1895, the protestant desired a continnance until
Nov, 23, 1895; and the continuance was granted. The stipulation for the continu-
ance from Oct. 23, 1895, to Nov. 22, 1895, was forwarded with the papers in the case,
and the reason that a continuance was asked for from Nov.22, to Nov.23, was that it
was feared that there was somemisunderstanding with the attorney for the Northern
Pacific Railroad Company, it having heed first understood that the continuance from
October 23, should be to November 23, instead of November 22, and to make sure
that there was no misunderstanding the case was continued at the suggestion of the
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protestant to Nov. 23, at which time te protestant introduced his testimony and
there was no testimony on behalf of the Northern Pacific Railroad Company. The
testimony was taken on November 23,1895, and a decision rendered on November 26,
1895.

The " stipulation," so-called in the reqport of the local office, is marked
exhibit " B ", and was filed October 23, 1895. It is as follows:

UNITED STATES LAIND OFFICE, SPOKiANET\ LAND DISTRICT.

DAVID P. JENKINS
V.

N. P .R. R. Co. S
The land involved )eig NAW. Sec. 19, Tp. 32 N., R. 40 E., W. M., Wash.
It is hereby agreed between te undersigned David P. Jenkins and N. P. R. R. Co.,

by Tom Cooney, that the hearing in the above entitled case, set for Oct. 23rd, 1895,
before the register aud receiver of this office, be postponetl until Nov. 23rd, 1895.

CONTESTANT.
(Signed) Tom COONEY,

tty. for NK P. Land Dept., Contestee.

I hereby agree that the case between David P. JenLins and the N. P.. R. Co.,
based on a protest filed by Ie in the Spokane Flls, Wash. Land Offlce, le con-
tinue([ to Nov. 22,1895, the said case having first been set for Oct. 18, '95, and a con-
tinnance granted until Oct. 23, '95, this being the second continuance agreed npon,
the hearing to be on Nov. 22. 1895.

(Signed) D. P. JENKINS.

The figures ";32", used above as idicating the township ill whiclL
the land is sitiatedi, are evidently a clerical error, it clearly appearing
that the land first above described in township 30 N., includes the land
in controversy between these parties.

It thus appears that the so-called stipulation " consists of the draft
of a proposed agreement signed by attorney Cooney for the company,
only, for a continuance to Noveinber 23, 1895, and a counter )ropoSi-
tion signed by Jenkins, only, for a continuance to November 22, 1895.
In effect the paper marked exhibit " B1 " contains two propositions for
contintlances, the first. by the company through its attorney, Cooney,
and the second by Jenkins. But the minds of the parties did not meet
on either of these propositions, and hence neither proposition becasne
an agreement or a stipulation for a contiinauce. Whether attorney
Cooney's propositio aounted to a motion for a continuance would
depend upon the circumstances snder which it was filed. These are
not shown by the record.

The case went to trial on November 23, 1895, as stated in the report
of the local office, the company making default. The decision of the
local office was in favor of Jenkins, that office holding that the land
was mineral in character an( therefore excepted from tle gralit to the
company. No appeal was taken from that decision, but tihe record.
havingy been transmitted to your office, upon considering the case your
office decided as hereinbefore indicated.

I think it sufficiently appears from the record before me that the
company appeared generally in the case on the day set for the hearing,
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October 18, 1895. Whether it appeared subsequently is therefore
immaterial. That a general appearance by the company waived all
defects or irregularities, if any, of notice, process, or service, necessary
to obtain jurisdiction over it, see Am. and Eng. Encyc. of Law, Vol. I,
p. 183; and Creighton v. Kerr, S Wall., 8; Hill v. Mendenhall, 21 Wall.,
434; Turner v. Johnson, 12 L. D., 263; and Clark et at. v. Ervin, 16 L.
D., 122.

Even if the company could have disregarded the notice seit by
registered mail, it did not elect to do so, but appeared voluntarily, and
thereby gave the local office full jurisdiction over it in the case. Your
office decision is accordingly reversed. Yonr office will frther con-
sider the case and make such disposition thereof as the law and the
evidence may seem to require.

PRATSCH ET AL. V. DOBBINS ET AL.

The application of Pratsch to intervene at the hearing ordered by
the departmental decision of May 11, 1897, 24 L. D., 426, and be heard
on his amended settlement claim, allowed by Acting Secretary Ryan
August 13, 1897.

PRACTICE-HEARING-PROTEST.

FOSTER V. REES.

An application for a hearing o a protest should not lie granted if the allegations
therein contained (lo iot uake ott a lnihea facie case calling for the cancellation
of the entry.

Acting Secretary Ryan to te Cononissioner of the General Land Office,
(W. V. D.) Avugust 16,1897. (Hl. G.)

This is an appeal from your office decision of November 5, 1896;
denying a hearing requested in the protest of Edwin D. Foster against
the commuted homestead entry of William B. Rees, for the NE. of
Sec. 25, T. 19 N., R. 2 E., Guthrie, Oklahoma, laud district.

Oi November 23, 1894, said William B. Rees made homestead entry
for said tract and on June 6, 1896, submitted his commutation final
proof. Two days later, the cash entry certificate foi the tract was
issued to him.

On Jule 11, 1896, said Edwin D. Foster filed his affidavit protesting
against said entry and applying to contest the same. The allegations
which are based wholly on information and belief; in substance are,
that about three weeks before making his final proof, Rees, the entry-
man, sold and agreed in writing to convey the land to one William T.
Dalton as soon as the final receipt for the tract was issued to Rees;
that the consideration for the sale was $2400.00, made up of money
and town property and probably also of certain merchandise, (although
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in this respect the affidavit is not clear); that four hundred and fifteen
dollars were deposited, of which "over" two hundred dollars was to
be paid to Rees pon his obtaining the final receipt; that when this
receipt was issued to him, Rees demaii(led of Dalton a fulfillmnent of
the contract andi expressed his own readiness to comply with it; that
Dalton, after taking legal advice, refused to perforiu his part of the
contract until Rees received atent for the laid; that the following
day the contract was modified so that Rees executed a deed for the
tract and Dalton executed one for te town property, and these deeds
were placed in escrow with the contract; that Rees was then paid a
"certain" sum of money and the entire contract was to be fulfilled on
receipt of the patent for te land, and possession ot the property and
merchandise were then also to be exchanged; that protestant had no
knowledge of these matters until two days fter the final receipt was
issued, when he proceeded to enter his protest.

Ile prays tat an inquiry be ordered into the facts set forth i his
protest, asks that the final receipt and the homestead entry be declared
fraudulent and be set aside, and that lie may be allowed the preference
right of entry to the tract.

In support of this affidavit, wholly based upon iforimation and
belief, is the affidavit of William 1i. Dysart, which, briefly stated, is to
the effect that about three weeks before the final proof was made by
Rees, the latter stated to the affiant that he, Rees, would soon have
plenty of oney; that he had sold his claim, neaiing as affiant under-
stood, his homestead claim; that afterwards and two days after the
final receipt was issued. affiaiit heard considerable talk about some
misunderstanding between Rees and Dalton in regard to the sale of
the homestead of the former to the latter; that on that day affiant had
a conversation withl Rees, in which Rees iforined him that he lad sold
and agreed to make a deed by written contract made a month previous;
that Dalton had deposited $415.00 as a forfeit on the sale, and that
Rees had withdlrawL1 fro1 that deposit $215.00 to pay for the land and
the expenses of the inal proof; that Dalton wanted Rees to do some-
thing a ant "does not now remember just what," which Rlees would
not do, and that there were other differences between Dalton and Rees.
Dysart further states in his affidavit that it was a notorious tact in the
vicinity of the tract that ees had sold his homestead before proving
up On it.

Foster filed in the local office on Junme 22, 1896, a sunplemental pro-
test made on his information and belief, which was forwarded to your
office, in substance stating that Rees and Dalton on being informed
that it might require from six months to one year to secure a patent for
the land, i order to provide for "intervening contingencies" agreed
that Rees, i addition to the deeds placed i escrow by him, should,
with his wife, execute a mortgage upon the land for six hundred dollars,
and this agreement was carried out, the mortgage being given to
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secure the payment of said sun on June 10, 1897, one year after its
date, "according to the conditions on back of promissory note," and
Foster states, ol information ad belief, that these conditions are that
Rees shall comply with the terms of the contract as originally made
between him and Dalton. This additional protest further states that
the parties actually knowing the facts (letailed in both of the protests
will not disclose them until forced to do so when appearing as wit-
nesses at the hearing of the contest. A certified copy of the mortgage
referred to in the supplemental protest is attached to that protest as
an exhibit.

Ipon this showing, the decision of your office is:
1. The exhibit (the mortgage) tends to show a transaction relative to

title to the land since commutation. The entryman is not restrained
from selling or mortgaging the land since he made final entry;

2. The allegations of the plaintiff tending to show that the entry
was made for fraudulent or speculative purposes are not based upon
actual knowledge, neither are they properly corroborated;

3. That the charges are not sufficient to warrant an investication;
therefore the hearing is denied.

Foster appeals.
A motion is made in behalf of Rees to dismiss the appeal on various

grounds, and following this is a supplemental motion for the same
purpose, one of the grounds therefor being that there is no corroborat-
ing affidavit to the protest, as W. H. Dysart, who made the affidavit
supporting the protest, filed his application to withdraw such affidavit,
and such application is supported by an affidavit to the effect that his
former affidavit is false and nntrue.

In his second affidavit, Dysart states: "That since the making of
said affidavit and the filing of said protest, the affiant has made dili-
gent inquiry as to the truth or falsity of the contents of said affidavit
and( believes the same to be false i spirit, truth and fact."1 This second
affidavit was made February 20,1897, and after the decision of your
office denying a hearing.

It has been held by this Department that after a hearing has been
directed on the charge set forth in an affidavit of ontest, the subse-
quent retraction of the statements in the corroborating affidavit does
not. warrant te General Land Office in revoking the order for the
hearing under departmental direction. Lowensteini . Orne (23 1,. D.,
285).

But in the proceeding at bar, the revocation of the corroborative
affidavit was made while the application for a hearing was still pend-
ing, and it directly and in strong terms disaffirm us the truth of the
foriner affidavit, and states that it is made after diligent inquiry as to
the truth or falsity thereof. While there is no explicit retraction, in
terms, of the statements imputed to Rees, the eiitryman, in regard to
his selling or agreeing to sell the tract held by him under his home-
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stead entry, prior to making his final proof, the inference can not be
otherwise than that such a retraction is made, as the affiant asks that
his former affidavit containing such admission of the entryman be
withcrawn. He states that he believes the contents of the corrobo-
rating affidavit "to be false in spirit, truth and fact," and it would
seem that this sweeping language can not be otherwise construed than
as a positive denial of the truth of all of his former statements.

It is probable that upon investigation, the witness became convinced
that not only were the statements imputed by him to Rees untrue as a
matter of fact, but tat they were misunderstood by the afflant or
were explained to his satisfaction, and that the generally accepted
belief of the community where the land lies that itees had sold his
homestead before making final proof therefore was based either upon
mere rumor or groundless conijectnre. At any rate, the retraction lUst
be considered as a positive denial of the matters testified to in the cor-
roborative affidavit, and would effectually neutralize and dispose of the
statements of the former affidivit, if the affiant were called as a witness
at the hearing.

It follows, terefore, that with this affidavit withdrawn the protest
and supplemental protest based entirely pon information and belief
are insufficient to secure an investigation of the charges therein set
forth. There must be aprinmafacie showing of fact made in the affi-
davit for contest or in the supporting or corroborative affidavit, or the
hearing may properly be denied. While the affidavit for contest, if
made upoi facts within the knowledge of the contestant, may be cor-
roborated by witnesses who testify on information and belief, yet if the
contestant's allegations rest upon information and belief, they should
be corroborated by witnesses whose statements are based uponl personal
knowledge of the facts. Buckley v. Massey (16 L. D., 391).

As it now appears that the statements of the affidavit supl)orting
the protest are admitted to be false, nothing is left to be considered but
the original and supplemental protests, which are based solely upon
hearsay, and upon such a showing a hearing will not be ordered by the
Department in violation of its rules of practice and its repeated
decisions.

But a review of the matters assed upon by your office, aside from
any consideration of this retracting affidavit, which was filed thereafter,
leads to the conclusion that the decision of your office appealed from
is correct. The original and supplemental protests and the supporting
affidavit of Dysart are not sufficient to warrant an investigation;
neither is the affidavit of Dysart, corroborative of the charge madc on
information and belief in te protests.

Where final entry has been made, the power to grant a hearing rests
in the discretion of your office, subject to appeal therefrom, it is true,
but even then the judgment will not be disturbed unless an abuse of
discretion is affirmatively made to appear. (yers . Massey (22 L. D.,
159) and Gray v. Whitehouse (15 id., 352, 354).
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In refusing the hearing applied for in this matter, it does not affirma-
tively appear that there was an abuse of discretion, but, on the con-
trary, it appears that the allegations of the protest were not made
upon positive knowledge, and that the supporting affidavit does not
assist in making a prignafacie showing based upon sworn facts.

The hearing is denied and the protests are dismissed.

HO MESTEAD ENTRY-MARRIED WOMAAN.

Bush v. LEONARD.

A married wvomian who is not entitled to acquire a domicile of her own, separate and
apart from that of her husband, is not qualified to exercise the homestead right.

Acting Secretary Ryan to the Commissioner of the Genera Land Off ce,
(W. V. D.) Airgust 19, 1897. (J. L. MCC.)

On October 24, 1893, Charles Leonard made homestead entry for the
NE. i of the SW. , the N. J of the SE. , and lot 1, of Sec. 20, T. 20
N., R. 1E F., Ferry land district, Oklahoma Territory.

On November 24, 1893, Demaris Bush presented her application to
make homestead entry for lot 1, the NE. of the SW. , and the N. i
of the SE. , of Sec. 20, and lot 7 in Sec. 21, said township and range.

Her application was rejected because of the prior entry of Leonard.
Thereupon she filed affidavit of contest, alleging prior settlement; and
on this allegation the case went to trial on June 7, 1895.

On June 25, the local officers rendered decision, finding (1) that the
contestant was a married woman, and therefore not qualified to make
entry; and (2) that both parties were disqualified because of having
entered the Cherokee Outlet, on the day of the opening, from the
Creek country on the southern boundary of said Outlet. From their
decision both parties appealed to your office.

Your office, by decision of December 18, 1895, held that the parties
were not disqualified because of having entered from the Creek country.
Furtherwore, "that Mr. Bush did not abandon her, but that, on the
other hand, she abandoned him "-and therefore your office dismissed
the contest.

From this decision Mrs. Bush has appealed to the Department.
Since the date of the appeal, Mr. Leonard has filed a relinquishment

of his homestead entry, and so gone out of the case.
Mrs. Bush has filed a relinquishment of all her entry except lot 7 in

See. 21.
This leaves the question solely between Mrs. Bush and the govern-

ment as to whether she is qualified to enter said lot 7.
Your office was correct in holding that the fact of her having made

the run from the Creek country did not disqualify her from acquiring
land in the territory.

2670-VOL 25-9
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The facts relative to the alleged abandonment are set forth in the
decision appealed from as follows:

The evidence shows that she was married to Mr. Bush in Indiana, in April of 1882.
They resided in Indiana from the date of said marriage up to the first day of March,
1892. They had in Indiana a permanent home comfortably furnished, and Mr. Bush
owned a farm of 139 acres. On the said first day of March, 1892, Mrs. Bush being
then, as she states, an invalid, they went to Kansas traveling for her health. They
staid in Kansas, at the home of Mrs. Bush's brother, to the 27th day of the same
month, when they went with the said brother, who removed at that time to the
Indian Territory. They continued to stay with hin nntil the 25th day of July, 1892,
when Mr. Bush returned to Indiana. He had frequently said to his wife, "We had
better go home; " and she had as often replied, "I am not ready to go yet, for my
health is better here than in Indiana." She declined to return with him. Mrs. Bush
remained with her brother until September 16, 1893, when she made settlement upon
the land in dispute. Abont October '1, 1893, she returned to the vicinity of the home
in Indiana; for the purpose, as she states, of securing means for making improve-
ments on the land. She remained there about five weeks, and when she returned
Mr. Bush came with her. She had met him there, and their relations had been
friendly. In addition to Mr. Bush, a son, a nephew, and several children, and per-
haps one or two other persons, went with her to the Indian Territory. They went
as one party, and rode in the same car. On their arrival in Oklahoma, Mr. Bush
first went with his wife to the house of her brother; from there he went to the claim,
It appears that he was on the claim a part of the time, and at the house of the said
brother a portion of the time. He seems to have occupied the relation as a friend
or passing acquaintance of Mrs. Bush, He was at her tent, and ate and slept there
when he cared to. She neither invited him to come, nor did she tell him to go away;
but she said she always treated him well. The length of time which he remained
is not definitely stated; but it was not perhaps more than three weeks when he went
again to Indiana.

The appeal alleges that your office decision was erroneous, (1) because
it "was contrary to law and the rules and regulations of the Depart-
ment of the Interior; " (2) it "1 was contrary to the evidence adduced in
the trial." These two allegations are not sufficiently specific to call
for consideration.

In view of Leonard's relinquishment of his entry, the several allega-
tions to the effect that your office erred in not holding his entry for
cancellation are immaterial, and need not be considered.

Two of the allegations specify errors in the findings of facts by your
office, as follows:

6. In holding that the husband of Mrs. Bush was ready to receive her in his home
in Indiana at any time she desired to go there;

7. In holding that Mrs. Bush declined and refused to live with her husband.

Mrs. Bush's testimony on this point was as follows:

Q. He asked you to go back?-A. No, sir-not when he started
Q. Didn't he before he started?-A. He said swe had better go back.
Q. He tried to induce you to go back ?-A. He said we had better go back-that

he was going back.
Q. You had refused to go h-A. I had told him I didn't want to go.
9. You had refused to go 9-A. Yes, sir, I told him I didn't think I would go.

This was drawn from AMrs. Bush reluctantly, while she was attempting
to show that her husband had deserted her; but I think it sustains the
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statement made (in substance) by your office, that she declined and
refused to live with her husband, and that his home in Indiana was
ready to receive her at any time. If he was not ready to receive her
there it was strange that he should have repeatedly urged her to
accompany him thither.

The other allegations of error are as follows:
3d. The said decision erred in not holding that the contestant Demaris Bush was

an abandoned wife and qualified to make homestead entry.
4th. The Hon. Commissioner erred in holding that the husband has the right to fix

the place of domicile.

7th. The Hon. Commissioner erred in holding that Mrs. Bush was not qualified by
reason of being a married woman to enter the tract of land involved in this cause.

11th. The Hon. Commissioner erred in not holding that Mrs. Bush was the head of
a family, and as such was entitled to enter the tract of land in dispute as a qualified
homestead entrym an.

The real question involved is as to whether the claimant here can be
considered in the contemplation of the law the head of a family, and
therefore of the class entitled to acquire public land under the home-
stead law. That the husband is in law the head of the family will not
be disputed. As such head of the family it is his duty to provide a
home, and the home selected by him is,in law, the domicile of the family.
So long as the husband provides a home suitable to his condition in life
and commits no act that would entitle the wife to have the marriage
dissolved, that home remains her domicile.

The general rule laid down by Jacobs in his Law of Domicile (Sect.
209) is as follows:

As a general rule, it has been universally held in all civilized countries, and in all
ages, whenever the subject of domicile has been discussed, that, upon marriage, the
domicile of the wife merges in that of the husband, and continues to follow it through-
out all of its changes, so long as the marriage relation subsists.

While this may be accepted as the general rule, it is settled by the
weight of authority that there may be conditions which would justify
the wife in leaving the domicile of the husband, and authorize her to
establish a home of her own. In Cheever v. Wilson (9 Wall., 108), the
supreme court said:

It is insisted that Cheever never resided in Indiana; that the domicile of the
husband is the wife's, and that she cannot have a different one from his. The con-
verse of the latter proposition is so well settled that it would be idle to discuss it.
The rule is that she may acquire a separate domicile whenever it is necessary or
proper that she should do so. The right springs from the necessity of its exercise,
and endures as long as the necessity continues.

The rule is more fully stated in the case of Barber v. Barber (21
loward, 582), wherein the court used the following language:

The general rule is, that a voluntary separation will not give to the wife a different
domiciliation in law from that of her husband. But if the husband, as .is the fact
in this case, abandons their domicile and his wife, to get rid of all those conjugal
obligations which the marriage relation imposes upon him, neither giving to her
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the necessaries nor the comforts suitable to their condition and his fortune, and
relinquishes altogether his marital control and protection, he yields up that power
and authority over her which alone makes his domicile hers.

A married woman who is thus entitled to establish a domicile of her
own separate and apart from that of her husband is held by this De-
partment, and properly so, to be authorized, if otherwise duly qualified,
to acquire a homestead upon the public domain.

Since, however, the presumption of law is against the right of a
married woman to make homestead entry one claiming such right must
show such facts as clearly establish her claim. Mrs. Bush has not done
that in this case. She has shown no misconduct upon the part of her
husband, no desire upon his part to sever the conjugal relation, no
failure to l)rovide her with all the comforts of life, if she would only
return to their common home. Great stress is laid, in argument, upon
the fact that Mrs. Bush had with her a minor grandchild dependent
upon her for support, it being claimed that by reason of this fact she
was the head of a family, and- therefore entitled to make homestead
entry. In support of this contention, the case of Newell v. Petefish
(20 L. D., 233), is cited. In that case an unmarried woman under
twenty-one years of age, who had legally adopted a child, was held to
be the head of the family, and therefore, as such, entitled to make
homestead entry. In that case the applicant was at full liberty to
establish her domicile wherever she might see fit, while here the claim-
ant had, by her marriage, made the domicile of her husband hers, and
might desert it only nder conditions which would justify her in such
action under the rules laid down by the courts hereinbefore referred to.
The cases are not parallel.

The conclusion reached in the decision appealed from is correct, and
said decision is hereby affirmed.

HOMESTEAD-SECOWND ENTnY.

JAmEs J. KUBAL.

The right to make a second homestead entry may be properly recognized where the
first, in good faith, was abandoned on account of poison ivy growing on the
land, and the claimant's susceptibility to poisoning therefrom.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) August 19, 1897. (J. L. McC.)

James J. Kubal, on June 24, 1895, made homestead entry for the
SW. I of Sec. 14, T. 96, R. 62, Mitchell land district, South Dakota.

On August 28, 1895; he made application to be allowed to amend
said entry, by entering in lieu of the land covered thereby, the NE. I of
Sec. 25, T. 97, R. "66," same land district-at the same time relinquish-
ing his homestead entry made June 24th preceding.

Subsequently he discovered that the land which he had intended to
take in lieu of that entered on the 24th of June had been erroneously
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described in his application of August 28th, and he made another
application to enter-this time correctly describing said land as the
NW. 4 of Sec. 29, T. 97, R. " 65."

To his application for a correction of the description of the land he
intended to enter, so as to correspond with the facts, there would
appear to be no objection. is application, however, to be allowed to
change his actual location from the SW. 1 of Sec. 14, T. 96 N., R. 62
W., to the NW. of Sec. 29, T. 97 N., t. 65 W., presents a question of
greater difficulty, inasmuch as it is not, as his attorney calls it, a mere
matter of amendment, but is in fact an application to make a second
entry. Your office decision of February 8, 1896, denies said applica-
tion, holding that the showing made by him is. not sufficient to justify
the allowance of- a second entry. From said decision Kubal has
appealed to the Department.

Kubal and his family-cbnisisting of his wife and five children-took
up their residence on said land in Sec. 29, September, 1895, and have
resided thereon ever since. His application to make entry thereof is
accompanied by and based upon an affidavit setting forth, in sub-
stance, that there is a creek-bed running through the tract first settled
upon in Sec. 14, wherein grows in profusion a plant commonly known
as poison ivy; that affiant is very susceptible to this poison-so much
so that in passing over the ground where it grows the poison attaches
to his body and prostrates him; that he "has been under treatment
for injury resulting from this poison ivy for about three weeks"; that
his physician advised him that he could not live on the land in Sec. 14,
on account of said poison ivy; afflant immediately settled upon the
tract to which he applied to amend, and has since placed the following
improvements thereon:
built a house twenty by thirty, nine feet high; a barn fourteen by twenty-eight, twelve
feet high; completed a good well; .... that he could not live o the land he
took as a honiestead in June, 1895; .... that he did not sell his improvements on
same to any one, nor receive a cent for-relinquishiig his rights to same from any
source; .... that he has nows expended all his money and much time by way of
improvements, which will be worthless unless he is allowedto amend to this tract.

Kubal files the certificate, under oath, of his physician, C. Vernon
Fox, who states that he has had said Kubal under his treatment for
poisoning by poison ivy,
which grows in profusion upon his claim, the SW. , 1-96-62; that said Kubal is so,
susceptible to this poison that he can not live upon this land, and I advise him to
have his filing changed to some other part of the reservation, where this plant. does
not grow. He can not recover from the poisoning so long as he remains on this land.

It is fair to assume that Kbal was influenced in his action by this
advice of his physician and to that extent acted in good faith. In a
letter to your office, dated November 12, 1896, the register of the
Mitchell land office says:

I fully believe that said applicant James J. Kubal has acted in good faith; that
he ought not to be deprived of this land, upon which he has been actually residing
since September, 1895, and upon which he has made valuable improvements. n-
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doubtedly KI-bal received and followed erroneous advice in this matter. It appears
that the main obstacle to the restoration of his homestead right is the fact that he
relinquished his homestead entry No. 30,193, for the SW. of Sec. 14, T. 96, R. 62.
Relative to this I desire to call your attention to the fact that said relinquish-
ment was filed in this office August 28, 1895, at 9:25 a. m., and that said tract
remained vacant until November 15, 1895, wvhen George Bermann made homestead
entry No. 30,384 for said tract; this leads mC to believe that Kubal did not receive
any consideration when he relinquished. I firmly believe this is one of those cases
where the equity powver vested in the land department should be invoked and used
in behalf of the petitioner.

It may be worthy of notice that Kubal is not asking the United
States to donate to him the land he now applies for, under the provi-
sions of the general homestead aw (although he must comply with the
provisions of that law as to residence, cultivation and iprovement);
but he is to pay for said land, at the rate of three dollars and seventy-
five cents per acre, under the special provisions of the 12th section of
the Indian appropriation act of August 15, 1894 (28 Stat., 286-319).

The question in issue is, whether it, would be a violation of any law
for the United States to sell to him, under the circumstances hereinbe-
fore set forth, the land he now applies to purchase?

The law bearing upon this question is found in section 2289 R. S.,
which provides that,
every person .... shall be entitled to enter oe quarter-section or a less quantity
of utnappropriated public lands;

and section 2298, which says:

No person shall be permitted to acyiire title to more than one quarter section uinder
the provisions of this chapter.

In order to prevent persons from making entry of land, holding it
for speculative purposes, selling their rights, and maling another entry,
the regulations of the land department have provided not only that a
person shall not "acquire title" to more than one quarter section, but
that lie shall not make more than one entry-even though under his
first entry he may not " acquire title."

The Department held, in the case of Edward C. Davis (8 L. D., 507,
syllabus,) that
a second entry may be allowed where the first covered laid that is not habitable,
and the reasons therefor were not discoverable, by the exercise of ordinary diligence,
at the time of making entry.

In the case of William E. Jones it held (9 L. D., 207):
A second homestead is permissible, where the first is made in good faith, but the

land covered thereby is not inhabitable on account of the non-potable character of
the water obtained thereon.

See also the cases of Charles F. Babcock (9 L. D., 333); and Lewis
Wilson (21 L. D., 390).

The case under consideration is not in all respects similar to those
above cited; but these decisions serve to show the extent to which the
Department has gone in the exercise of its discretion in the matter of



DECISIONS RELATING TO THE PUBLIC. LANDS. 135

allowing second entries, which discretion it will exercise as circum-
stances require, in the interests of justice and equity. Kubal has
relinquished his first entry, in pursuance of what he believed to be good
advice, and the land embraced therein has been entered by another
person. If his application to make a second entry is rejected, he can-
not be reinstated in his first entry, and the improvements he has made
upon both, in making which he has expended all his earnings during
his lifetime, will be lost, leaving him in penury. There is no adverse
claim to the tract which he desires to enter. In my opinion, in view of
the manifest good faith of Kubal, and of the fact that he received no
benefit from his first entry, it will be no violation of, the homestead
law to permit him to make a second entry as prayed for in his petition,
and I so direct.

The decision of your office is reversed.

-IOMEIESTEAD-SETTLEMENT CLAIM.

HALL V. SMITHSON.

The right of a person, who is residing upon a tract of land under the mistaken belief
that his title thereto is complete under a prior patent, to enter said tract on the
relinquishment of a record entry thereof, is superior to, and will defeat an inter-
vening soldier's additional homestead entry, made with knowledge of the
adverse claim.

Acting Secretary Ryan to the ommissioner of te General Land Office,
(W. V. D.) August 19, 1897. (C. J. G.

I have considered the appeal of August Hensgen, assignee of Wil-
liam M. Smithson, from your office decision of March 31, 1896, holding
for cancellation the latter's soldier's additional homestead entry for lot
3, Sec. 23, T. 1 S., R. I W., Salt Lake City land district, Utah, and
allowing John Hall to make homestead entry for said tract.

The facts in this case and the law applicable thereto are sufficiently
stated in your said office decision; and for that reason it will not be
necessary to repeat the full history of the case.

The records of your office show that the plat of survey of said town-
ship was filed in the local office July 10, 1869, and that lot 3 remained
undisposed of and subject to entry until January 24, 1894, when one
Genevieve M. Bartlett made homestead eitry therefor. Bartlett relin-
quished her said entry July 20, 1894. On the latter date a soldier's
additional homestead entry, in the name of William M. Smithson, was
made for said lot 3, and final certificate was issued on the same day.

On Angust 7, 1894, John Hall filed an application to make homestead
entry of the land in controversy, which was rejected by the local office
on the ground that said land was embraced in Smithson's entry. Hall
appealed from the rejection of his application and asked for a hearing,
which was finally had on June 12, 1895.
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It appears that John Hall purchased a tract of land which was
thought to include lot 3 from parties who supposed they had title
thereto under a United States patent granted to oie Lees in 1S72. The
testimony adduced at the hearing shows that Hall had resided on said
land more than five years; that he had been in possession and culti-
vated it for more than seven years; that he has brought the land under
a high state of cultivation, and has improvements thereon of the value
of $2,000; and that said land "was all inclosed, occupied and improved"
by him at the date of Smithson's entry.

It is true that the land was subject to entry prior to Bartlett's filing
and relinquishment, but under the uiistaken belief that the descrip-
tion of the land he purchased included lot 3, Hall's failure to make
earlier application to enter was justifiable and excusable. Under the
peculiar circumstances and in the absence of any bad faith on the part
of Hall it must be held that his rights immediately attached upon the
filing of Bartlett's relinquishment, and were superior to any ights
secured by the filing and allowance of the soldier's additional home-
stead entry. It appears that Hall did not know of Bartlett's entry,
nor that the land was subject to an adverse claim; consequently he
relied implicitly upon what was regarded as a complete chain of title.
Upon discovery of the mistake, not of his own making, he exercised
due diligence in applying to enter, his application having been pre-
senited in eighteen days after the cancellation of Bartlett's entry.

Smithson's assignee testified that he was on the land in question prior
to July 20, 1894, and admits that he saw improvements at that time.
He would not acknowledge that said improvements were owned by
Hall. He did acknowledge, however, that at the time of making
entry, he knew of the deed which purported to convey the land to
Hall. In view of this showing, even if the latter were not protected
under his settlement rights, the Department would be justified in can-
celing the soldiers additional homestead entry.

In Rector v. Gibbon (111 U. S., 276), the supreme court, speaking of
the system of public land laws, says:

Its aim has been to protect those who in good faith have settled upon public land
and made improvements thereon, and not those who by violence or fraud or
breaches of contract have intruded upon the possessions of original settlers and
endeavored to appropriate the benefit of their labors, There has been in this
respect in the whole legislation of the country a consistent observance of the rules
of natural right and justice.

In Johnson v. Johnson (4 L. D., 158), it was said (syllabus):
The wrongful act of an eutryman, whereby the settlement rights of another

claimant for the same tract, were not protected by filing or entry, will not be
allowed to inure to the benefit of such eutryman.

While it may be urged that Hall was not an actual settler on this
land within the strict definition of that term, yet the equities apparent
in this case will not permit said land to be lost to Hall through such a
technicality.

Your office decision is hereby affirmed.
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HOMESTEAD CONTEST-ALIENATION.

DITTMER V. WOLFE.

The sale of land after the submission of final proof, but prior to the issuance of final
certificate, will not defeat the right to a patent under the homestead law, if the
record shows due compliance with law.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) August 19, 1897. (C. W. P.)

On November 19, 1890, William F. Wolfe made homestead entry,
No. 201, of the NE. 1 of Sec. 32, T. 12 N., B. 3 W., Oklahoma land dis-
trict, Oklahoma Territory, and on January 12, 1894, submitted commu-
tation final proof, and, as alleged by his counsel in his brief on appeal
to your office,tendered full payment therefor, but it appears from the
certificate of the receiver attached to plaintiff's appeal that no money
was received by him in payment for the land. Final proof was sus-
pended by the local officers, on account of a then pending contest,
and to allow time to furnish proof of publication and the duplicate
receipt.

On November 7, 1894, Lois Dittmer filed an affidavit .of contest,
alleging that Wolfe
made said homestead entry, No. 201, for said tract in fraud and violation of law, in
this, that said tract was entered not exclusively for his own use and benefit, but
collusively and in the interest of one David A. Harvey; and that he has sold several
tracts of land.

On August 24, 1895, she filed an amended affidavit of contest, mak-
ing the charges more specific. The amended affidavit charges that
Wolfe, prior to the 19th day of November, 1890, entered into a contract
with one David A. Harvey, whereby it was agreed.that the said Har-
vey would relinquish his homestead entry for the said land, and that
the defendant would make homestead entry of the same, and, upon
Wolfe's receiving final receipt and the patent therefor, the tract of
land should be divided between said Harvey and Wolfe, and that, in
pursuance of said agreement, Wolfe made homestead entry, No. 301,
for the land, and is holding the same, not for his exclusive use and
benefit, but for the future use and benefit of the said Harvey. It
further charges that Wolfe entered into a contract of sale with the
Jackson Plow Company, prior to the submission of final proof, and
that his final proof was to be made, in order that he could convey the
land to the Jackson Plow Company in pursuance of his contract; that
Wolfe also entered into a contract to convey a parcel of the land to
James Wyatt, D. N. Biddle, and J. B. Wilson, respectively, as soon as
he obtained title to the land, and that said contracts were made fraud-
ulently and prior to the submission of Wolfe's evidence for final proof,
and that said Wyatt, Biddle and Wilson have, in pursuance of said
contracts, built residences and made other improvements upon the
tract of land in dispute and are using the same for residence purposes.



138 DECISIONS RELATING TO THE PUBLIC LANDS.

A hearing was had. After Lois Dittmer had submitted her testi-
mony, Wolfe demurred to the evidence, and the local officers, on October
9,1894, rendered a decision in favor of the defendant. On appeal, your
office affirmed the decision of the local officers. Te contestant appeals
to the Department.

From the record in the case, it appears that Harvey and Wolfe are
brothers-in-law; that on April 30, 1889, Harvey made homestead entry
of the land in controversy, but relinquished his entry on November 19,
1890, when the land was immediately entered by Wolfe; and that when
Wolfe submitted his final proof, there was pending against his entry a
contest by Annabella Owens, which has since been disposed of.

The charge that Wolfe made his homestead entry in the interest of
David A. Harvey is not supported by the evidence. There were four
witnesses examined by the contestant to prove this charge. Samuel
H. Radabaugh testified to several conversations with Harvey, in
which Harvey stated that he had an interest in the land and wanted
to fix the matter up, so that he could get his interest out. On cross-
examination, he said that in his last conversation with Harvey, Harvey
said that "Wolfe owed him and he wanted to get it fixed up." To the
question: "That is all he said about his interest?" lie replied, "That is
about all he said.' Mrs. Rhoda Radabaugh, the wife of Samuel H.
Radabaugl, testified to a conversation with Harvey in January, 1894,
in which he stated that he had an interest in the land in controversy,
and that he did not care what Mr. Radabaugb and Mr. Wolfe did. On
cross-examination, she testified that Mr. Harvey did not say what kind
of interest he had; "he said he had an interest."

Mrs. Mary Cross, a daughter of the Radabaughs, testified that she
heard the conversation testified to by her mother. On cross-examina-
tion, interrogated as to what kind of interest Harvey stated he had in
the land, she said: "He just said he had an interest-didn't say what
kind of an interest that I remember anything of."

John Burton testified that he was an attorney at law; that he had
several interviews with Harvey in regard to Annabella Owens's con-
test; that he wanted witness to get Miss Owens's contest dismissed.
To the question, "At the time that Mr. Harvey and you had the conver-
sation with reference to getting the contest dismissed, did Mr. Harvey
say anything to you as to why he was so anxious to get the contest
dismissed?" he replied: "It does not come to my memory just now.
He said this: I will say what he did say on that point. He said that
there was nothing in this Owens contest; that he had sold the claim
himself to Wolfe for some $3000 or $4000, and that Wolfe had paid
him $300 or $500, don't remember exactly what it was, and had given
him his note for some $2500, or something like that, as payment for the
balance of the money for that relinquishment."

It is obvious that, even if Wolfe were bound by the declarations of
Harvey, the testimony of these witnesses is very far from establishing
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the charge that Wolfe's entry was made in the interest of Harvey, or
that there was an agreement between Wolfe and Harvey, that Harvey
should have half the land in dispute.

Upon the charge that Wolfe had agreed to sell several pieces of the
land before final proof, the evidence shows that J. B. Wilson, about
November 15, 1894, bought forn Wolfe an acre and a half of the land;
that James L. Wyatt, in July, 1894, bought five or six acres, and W.
R. Riddle, August 13, 1894, bought " about two blocks, when it is laid

out."7 A. F. Jackson, in the latter part of January, 1894, bought five
acres for the Jackson Plow Company. The testimony shows that all
these sales were made after Wolfe submitted his final proof.

It is held by the Department that the sale of land after final proof,
but prior to the issuance of final certificate will not defeat the right to
patent, when the record shows due compliance with law.

In the case of Charles Lehman (8 L. D., 486), it was held that when
a person has in fact complied with the law up to the time of making
proof, and can, at that time, truthfully make the requisite final affidavit,
a sale thereafter, without such affidavit having been made, and prior
to the issuance of final certificate, vill not of necessity defeat the right
to a patent.

In the case of Magalia Gold Mining Company vm. Ferguson, 6 L. D.,
218, it is said:

While it is true that the final certificate was not issued, yet te final proof showed
that the entryman had complied with the requirements of the homestead law, and
I see no reason why the final papers may not issue and the entry pass to patent.

In Orr v. Breach, 7 L. D.,292, Breach made final proof on May 12,1882,
and on May 24, 1882, conveyed tie land to one Cheney. On January 20,
1883, the local officers accepted payment and issued final certificate and
receipt as of that date. Subsequently A. F. Orr charged that the entry
of Breach was fraudulent, in that lie had conveyed the land to one
Cheney on May 24, 1882. The Department said:

In the case of the Magali a Gold Mining Coupaniy v. Ferguson (6 L. D., 218), the
Department held that where the final proof shows compliance with law the patent
may issue, although the land was sold prior to the issuance of final certificate. The
ruling in that case is fully applicable to the facts presented by the record herein.
Before Breach sold the land he had done everything that the law required aud had
made due proof of such compliance ad was therefore entitled under the law to
patent for the land. Although the legal title yet remaiied in the United States the
equitable title was in hire.

See also the case of Eberhard Querbach, 10 L. D., 142, and the case
of Gibbs vm. Bump, 17 L. D., 366.

Upon the authority of these cases, I concur in the conclusion reached
by you that the sale of portions of the land in controversy, as shown
by the evidence, was not in violation of law, or evidence of bad faith on
the part of the defendant.

The decision appealed from is affirmed.
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SURVEY OF FOREST RESERVATIONS-ACT OF JUNE 4, 1897.

INSTRUCTIONS.

In carrying out the provisions of the act of June 4,1897, with respect to the survey
of forest reservations, the phrase "public lands adjacent thereto," should be
construed to mean townships, either fractional or entire, actually adjoining sueh
reservations.

Departmental instructions of June 30, 1897, hereid, withdrawn.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) Jutly 2, 1897. (W. A. E.)

The Department is in receipt of your office letter of June 22, 1897,
asking to be advised as to the proper construction of the phrase, "and
including public lands adjacent thereto," as used in the act of Congress
approved June 4, 1897, entitled "An act making appropriations for
sundry civil expenses of the government for the fiscal year ending
June thirtieth, eighteen hundred and ninety-eight, and for other pur-
poses."

Said act appropriates:
For the survey of the public lands that have been or may hereafter be designated

as forest reserves by executive proclamation, under section twenity-four of the act
of Congress approved March third, eighteen hundred and ninety-one, entitled "An
Act to repeal timber-culture laws, and for other purposes," and including public
lands adjacent thereto, which may be designated for survey by the Secretary of the
Interior, one hundred and fifty thousand dollars, to be immediately available.

The act further provides that:
Thesu-rveysherein providedforishall be made, under the supervision of the Director

of the Geological Survey, by such person or persons as may be employed by or under
him for that purpose, and shall be executed under instructions issued by the Sec-
retary of the Interior.

As the surveys of these timber reservations are to be made nider
the supervision of the Director of the Geological Survey, it is neces-
sary that a determination be reached as to the meaning of the words
"public lands adjacent thereto," in order to prevent conflict between
such surveys and those made under the immediate supervision of the
surveyors-general.

It is suggested by your office that the surveyors-general be allowed
to contract for surveys in all townships which do not actually adjoin
the forest reservations. This would leave one tier or range of town-
ships or fractional townships (as the case might be, according to the
order setting apart the reservations) over which any necessary surveys
may be extended under the supervision of the Director of the Geo-
logical Survey as " lands adjacent thereto," while all other lands would
be subject to survey under the regular appropriation, and. the super-.
vision of the surveyors-general.

The suggestion seems to be a good one. The public surveys-are gen-
erally made by townships and this wis known to Congress, so it may
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well be held that, recognizing the existing system it was not intended
that the survey of any given township should be divided and that any
township, whether fractional or entire, adjoining any such reservation
constitutes " lands adjacent thereto" within the meaning of the statute.

This is in place of departmental letter of the 30th ult. upon this sub-
ject, which is hereby withdrawn.

ABANDONED MILITARY RESERVATION-FORT RANDALL.

INSTRUCTIONS.

Assistant Comwmissioner Best to the Register ad Receiver, O'Neill,
-Nebraska, August 18, 1897.

The appraisal of that portion of the lands in the Fort Randall
abandoned military reservation in Nebraska, has been approved by the
Secretary of the Interior.

The act of March 3, 1893 (27 Stat., 555), provides that the State of
Nebraska may select as school indemnity within one year from the filing
of the plats of survey of the reservation in the local office, the odd num-
bered sections in that portion of the Fort Randall reservation lying
within said State, and that the even numbered sections, and all of the
odd numbered sections not selected by the State, in said reservation,
shall be opened to settlement under the homestead law only, after the
lands so to be opened have been appraised by a commission of three
disinterested citizens of the United States to be appointed by the Secre-
tary of the Interior, and that
persons who may take such lands under the homestead laws, shall pay for such lands
in three equal installments, at times to be fixed by the Secretary of the Interior, and
they shall also comply with all provisions of the homestead laws .of the United States.

According to your letter of November 27, 1896, the triplicate plats of
survey of the lands in question, were filed in your office on that date.
Hence, the period within which the State of Nebraska may make- selec-
tion of the odd numbered sections, under the law referred to, will not
expire prior to November 27, 1897.

Under the terms of said act of March 3, 1893, the even numbered
sections on this portion of said reservation, and such of the odd num-
bered sections as may not be selected by the State within the time
prescribed, were opened to settlement under the homestead law only
As said lands have been surveyed and appraised, and the appraisal
approved, you are hereby directed to allow homestead entries to go to
record for lands in the said even numbered sections, but you will, under
no circumstances, allow entries to go to record for any of the lands in the
odd numbered sections on this reservation until further orders.

In allowing entries for the lands in this reservation, nder said law,
you will in each case endorse on the application "Fort Randall Reser-
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vation, Act of Mar. 3, 1893", and make the same notation on your
abstract of homestead entries.

Under the provision of the homestead law an entryman has the right
either to commute his entry after fourteen months from the date of settle-
ment, or offer final proof under See. 2291 R. S.

The said act of March 3, 1893, permits payment for the land entered
to be made in three equal installments, but does not prohibit full pay-
ment in cash for said land after compliance with all requirements of
the homestead law. Therefore, in entries under said act, the entryman
may, at his option, commute after fourteen months with full payment
in cash, or, after submitting ordinary five year final proof and after its
acceptance, he may pay for the land the fall amount of the appraised
value thereof, or he may make payment in three equal annual install-
ments, the first payment to be made at the time of the acceptance of
his final proof, and the subsequent payments annually thereafter, with-
out interest, the said law making no provision for the payment of
interest.

In case the full amount is paid after fourteen months from date of
settlement you will, if the proof is satisfactory, issue cash certificate
and receipt; and, in the event that regular final proof is made, and the
full amount then paid, you will issue final certificate and receipt; but
-when partial payments are made the receiver will issue a receipt only
for the amount paid, reporting the same in a special column of the
abstract of homestead receipts, and at the time last payment is made,
you will issue the final papers as in ordinary homestead entries.

In issuing final papers you will make the proper annotations thereon,
as well as on the abstracts as before directed, to show that the entry
covers lands in Fort Randall Reservation.

You are further advised that the same rule, as to the allowance of
credit for residence prior to entry and for military service applies to
entries made under said act of March 3, 1893, as to other homestead
entries.

Where, upon submitting final proof, the entrymen may elect to make
payment for the lands entered in three annual installments, you are
authorized to make the usual charges for reducing the testimony to
writing, but as the final certificates and receipts cannot be issued until
the last payment is made you cannot charge the final commissions until
said final certificates and receipts are issued.

Where the entrymeu submit final proofs and elect to pay for the
lands in installments, you will examine said proofs and, if they are
acceptable to you, make proper notes on your records showing that
satisfactory proofs have been made and the dates upon which the partial
payments must be made, and then transmit said proofs to this office, in
special letters, and not in your monthly returns, for filing with the
original entries, without iSSUing the final certificates, as such certificates
can only be issued after all payment shall have been made.
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There are no guarantees to be taken in order to secure payment of
the installments, but if, when each installment is clue, any entryman
fails to pay the same, you will report the matter to this office when
proper action will be taken in the case.

By letter "G" of March 3,1897, addressed to lon. J. V. Wolfe, Com-
missioner of Public Lands and Buildings for the State of Nebraska, it
was held "that sections 16 and 36 in the township in the former Fort
Randall reservation, do not inure to the State for the benefit of the
public schools, but that the State must select other lands as indemnity
therefor."

Approved.
THos. YAN,

Acting Secretary.

PRACTICE-DEFPOSITION-PREFERE:NCE RIGIHT OF CONTESTANT.

ATIINSON ET AL. V. SYKES.

Rule 28 of Practice requires an officer taking a deposition to read oer to the wit-
ness the whole of the deposition, questions and answers, but makes no provision
that the fact of such reading should appear either in the body of the deposition
or the certificate of the officer. In all cases, however, it would be better prac-
tice that such officer should certify that he read over to the witness the deposi-
tion before it was signed or sworn to.

As between two contestants, attacking the same entry, the preferred right of entry
should be accorded the first contestant, though the judgment of cancellation
may have been rendered on evidence submitted by the second, if the same judg-
ment is warranted by the evidence adduced under the prior contest.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) August 21, 1897. (G-. C. R.)

Departmental decision of March 24, 1897, involving the NW. of
Sec. 12, T. 11 W., R. 3 W., Oklahoma land district, Oklahoma, awarded
said tract of land to William H. Atkinson, and in so doing reversed
the action of your office in holding that Atkinson had disqualified
himself by entering the territory during the prohibited period. The
Department, however, sustained the finding of your office and the local
office in respect to Benjamin G. Sykes, holding that he "is clearly
disqnalifiedn7 by reason of going into the territory in advance of the
opening, etc. Both Smith and Sykes have filed their respective motions
for review of said departmental decision.

In the decision complained of it is said, that "Atkinson alone has
appealed to this Department" and Sykes, among other things, alleges
error in that statement.

It appears that Sykes did appeal; but the appeal appears to have
been transmitted in a separate communication from your office, and
had either not reached the record when the case was here considered,
or was inadvertently overlooked. However this may be, the record
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was carefully examined and the issue decisive of Sykes' rights was
definitely settled-namely, that he entered the territory in advance of
the opening, and thereby obtained an advantage over others.

The testimony, upon which Sykes was held disqualified by the local
office, by your office, and by the Department, was given in a deposition
sworn to by George Harmon, who testified that he, in company with
said Sykes and two others (Faulk and Polk), went into the Oklahoma
territory "at about the hour of eleven o'clock, Sunday evening, April
21, 1889;" that after crossing the South Canadian River, deponent,
Sykes and another party went to a point about three and a half or four
miles southeast of Oklahoma City, and that deponent was with Sykes
"all the forenoon of that day (April 22, 1889,) on and in the vicinity of
the land in controversy." Sykes was present at the hearing, and was
requested by both Smith and Atkinson to take the stand, and testify
as to his qualifications; this Sykes refused to do, at first stating that
he was under no obligations to appear as a witness for either party;
afterwards he offered a second excuse, stating that he relied upon his
motion to suppress the deposition of Harmon, whose testimony is
above given. Sykes, in his motion, still insists that the deposition
should have been suppressed.

The point urged in support of the motion to suppress Harmon's depo-
sition was the failure of the officer (B. N. Woodson, probate judge of
6V Co., 0. T.), before whom the deposition was taken, to make it

appear in the body of the deposition or in his certificate that the depo-
sition was read to the deponent before he subscribed his name thereto.
It is urged that in this respect Practice Rule 28 was not complied with.
That rule reads as follows:

It is the duty of the officer before whom the deposition is taken to cause the inter-
rogatories appended to the commission to be written out and the answers thereto to
be inserted immediately underneath the respective, qestions, and the whole, when
completed, is to be read over to the witness, and must be by him subscribed and
sworn to in the nsnal manner before the witness is discharged.

While this rule makes it the duty of the officer to read over to the
witness the whole of the deposition, questions and answers, it does not
require that the fact of such reading should appear either in the body
of the deposition or the certificate of the officer. In all cases, however,
it would be better practice that the officer should certify that he read
to the witness the deposition before the witness signed or swore to it;
especially when the witness signs by mark.

The witness in this case appears to have signed his name; the depo-
sition in all other respects appears to have been regularly taken, and no
fraud was alleged in its procurement. Sykes had an opportunity to
deny it; it is presumed that if it had been untrue, he would have done
so. He was silent when it was all important for him to have spoken, if
Harmon had in fact sworn falsely. His election to rely upon his motion
to suppress the deposition, rather than to take the more direct course
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and deny his presence in the territory at the time and under the cir-
cuistances stated by Harmon, amounts to a practical admission that
he disqualified himself-a fact at no time denied by him.
I The motion to suppress the deposition was properly overruled. It
follows that no error was made by the Department in stating that Sykes
"is clearly disqualified." This makes it unnecessary to notice other
points raised in Sykes' motion, which is hereby denied.

The motion filed by Smith, while alleging ten errors practically raises
but two questions:

1. That it was error not to have held from the evidence that Atkin-
son disqualified himself by being in the territory during a part of the
prohibited period.

2. That assuming that Sykes was the first settler on the land, it was
error not to have awarded the preference right to Smith, upon whose
testimony Sykes' entry was held for cancellation.

As to the first alleged error, it may be said that no questions of either
law or fact are raised therein which were not fully considered and dis-
cussed in the decision complained of.

Answering the second ground, movant is in error in assuming that
the testimony shows that Sykes settled on the land before Atkinson
settled thereon. Even if be did, it could make no difference in the
result, for it clearly appears that Atkinson settled before Smith, and
had begun proceedings looking to the cancellation of Sykes' entry
before Smith filed his affidavit alleging Sykes' disqualifications.

Atkinson, among other things, alleged that Sykes deceived him and
caused him to enter the wrong tract, and by that deception succeeded
in getting his own entry upon the land which Atkinson had selected
and settled upon. He further alleged that he was the prior settler.
These charges were sustained by the testimony in the record. Much
testimony was therefore given as to Atkinson's qualifications; had
Smith'succeeded upon that issue-the principal one relied upon-he
might have won his case, and while the judgment holding Sykes' entry
for cancellation was rendered principally upon the testimony as to
Sykes' conduct in entering the territory before the day of opening-a
fact clearly proved-still the same judgment was warranted by evidence
given on Atkinson's prior contest. In such case he is entitled to make
entry. Carlson v. Bradlee, 12 L. D., 525.

The confusion incident to the settlement of the separate issues under
the two contests resulted from the erroneous action of the local officers
in consolidating the contests, which should not have been done.
Capelli v. Walsh, 12 L. D., 334; Holm et al. v. Laughlin, 21 L. D., 275.

Smith's motion is also denied.
2670-VOL 25 10
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ISOLATED TRACT-APPLICATION FOR SALE.

JACOB SCHUYTZ.

The status of a tract, as public land, is not affected by an application for an order
for its sale as an isolated tract under section 2455 R. S., prior to favorable action
on such application.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) Augunst 25, 1897. (G. B. G.)

Jacob Schutz has appealed from the decision of your office of Feb-
ruary 28, 1896, affirming the action of the local officers in setting aside
the sale of the NE. i of the SW.4 of Sec. 9 Tp. 8 S., R. 65 W., Den-
ver, Colorado, land district, made under section 2455 of the Revised,
Statutes.

The record shows that Schutz filed a petition in the local office on
November 8, 1894, asking for the sale of said land as au isolated tract.
This petition was forwarded to your office, and was there rejected for
irregularity, and returned for amendment.

On July 5, 1895, the said Shutz filed al amended petition, which
was forwarded to your office on the same day, and on October 5, 1895,
your office, holding that the petition submitted conformed to the
requirements of the law in such cases, directed the local officers to
offer said described tract at public sale in accordance with the instruc-
tions contained i the circular of April 11, 1895 (20 L. D., 305).

The land was so offered, and on December 5, 1895, "was bid in and
bought by Jacob Schutz, at the rate of $1.25 per acre." Schutz ten-
dered payment for the land so purchased, when it was discovered that
said land had been entered by one Axel Carlson as a homestead on
September 7, 1895, whereupon his purchase was declared null and void
and the sale set aside by the local officers, which action, as has already
been seen, was approved by your office.

It is contended by counsel for Schutz, that the filing of his petition
for the sale of this laud as an isolated tract under section 2455 of the
Revised Statutes operated as a reservation of the land for the purposes
of the Statute, and that he thereby acquired a right to bid for the same
at public sale.

Said section, as amended by act of February 26, 1895 (26 Stat., 687),
is as follows:

It shall be lawful for the Commissioner of the General Land Office to order into
market and sell for not less than one dollar and twenty-five cents per acre any iso-
lated or disconnected tract or parcel of the public domain less than one quarter sec-
tion which in his judgment it would be proper to expose to sale after at least thirty
days' notice by the land officers of the district in which such lauds may be situated:
Provided, That lands shall not become so isolated or disconnected until the same
have been subject to homestead entry for a period of three years after the surround-
ing land has been entered, filed upon, or sold by the government: Provided, That not
more than one hundred and sixty acres shall be sold to any one person.
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The power conferred on the Commissioner of the General Land Office
by this statute is a discretionary one. The statute itself is in no sense
mandatory.

The filing of a petition for the sale of a tract of land thereunder
could not operate, therefore, to disturb the status of the land, and until
it had been ordered into market, it occupied the status of unappropri-
ated, non-segregated public land.

The tract in controversy was therefore legally subject to the home-
stead entry of Carlson on September 7, 1895.

Your office decision is affirmed.

HCOMTESTEAD CONTEST-ABANDONIMENT.

TEIKSETH V. NoBEN.

The absences of a homesteader from the land covered by his entry should not be
regarded as sustaining a charge of abandonment, where he has once established
residence, and his absences are made necessary by the nature of his occupation,
and condition in life, and his intention of returning to the land is at all times
manifest from the cultivation thereof, and the erection and maintenance of
improvements thereon.

Acting Secretary Ryan to the Commissioner of the General Land Offlce,
(W. V. D.) August 25, 1897. (H. G.)

This is an appeal from your office decision of February 5, 1896, hold-
ing for cancellation the homestead. entry of Charles N. Noben for the
E. NW. and W. t of NE. of Sec. 22, T. 141 N., Ra. 43 W., Crooks-
ton, Minnesota, land district.

Noben made homestead entry for the land July 7, 1891. On May 7,
1895, Svend L. Tekseth filed an affidavit of contest alleging that the
entryman had wholly abandoned said tract and changed his residence
therefrom for more than six months since making said entry and next
prior to the date of contest; that the tract is not settled upon and
cultivated by Noben, and that he "never established a residence on
said land."

A hearing was had at which both parties appeared and submitted
testimony.

On July 22, 1895, the register and receiver recommended the cancel-
lation of the entry and Noben appealed. On February 5, 1896, your
office affirmed the decision of the local officers, held Noben's entry for
cancellation, and thereafter denied a motion for review.

Noben appeals.
The evidence discloses that the entryman was a single man when he

made the entry, and that prior thereto the land had been held for about
thirteen years by the father of the entryman, under a timber culture
entry, and that during that time about seventy acres of the land had
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been broken and were in cultivation. The timber culture entry was
relinquished about the time claimant made his entry.

In October, after he made his entry, Noben caused to bebuilta small
frame house on the tract and placed therein abed, bedstead, bed cloth-
ing, cooking utensils, and other articles of household equipment. It
satisfactorily appears that Noben established his residence on the land
in question. In July, 1893, he had a few repairs made on the house,
but the preponderance of the evidence shows that it was at all times
habitable and comfortable for the occupancy of the entryman.

Prior to the initiation of the contest, the entryman made arrange-
inents to build a large house on the claim, contracted for sufficient lum-
ber for that purpose, and a part of it was delivered on the claim, the
remainder being left at his father's house, temporarily, owing to the
obstruction of the roads by snow. This building was in process of
erection at the time of the hearing, its construction having been
delayed by sickness in the family of the carpenter employed to build
it. Noben was intending to marry and this second house was being
constructed for a home for himself and wife.

The evidence shows that he was an industrious, frugal and energetic
young man, who had no means to improve the tract, except such as he
could earn by working away therefrom. A portion of the time he
worked on a farm, and he was for about a year a clerk in a store. By
these means he earned about $18.(0 per month, excluding board, which
was, apparently, devoted to iproving the land. He was necessarily
away from the tract, engaged at these occupations, the greater part of
the time, but returned at intervals of about two months. He slept in
the house only thirteen times before the contest was initiated, but he
worked on the tract many times, cultivating and improving it, while
he slept at other places.

He has not had a home elsewhere, but has claimed this land, familiar
to him from his early childhood, as his home. He always voted i the
precinct where the land lies; le was assessed for and paid taxes on
his improvements on the tract, and has persistently clung to it as his
home.

In addition to the land broken on the tract before his entry, he broke
four acres and cultivated all the land for each year, has hauled ferti-
lizers upon it and removed stone therefrom. He lost two crops in suc-
cessive years by destructive hail storms, and from this misfortune, and
other circumstances, he evidently could but barely have eked out an
existence on the land if he had remained there continuously since the
entry.

There is evidence showing that the father of the entryman, who lived
on the adjoining tract, worked upon the claim after this entry was
made, bit there is no evidence of any collusion between the elder
Noben and the entryman, or any showing that the land was being held
for the benefit of the father.
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No inflexible rule has been followed in kindred cases, and none can
be laid down that shall meet the ciretLnstanices of each case. A citizen
does not lose his residence or domicile by leaving his home, so long as
there exists in his mind the animns revertendi, where his residence has
once been established nder a homestead claim and his absences are
made necessary by the nature of his occupation and condition in life,
and the intention of returning to the land is manifest at all times from
the cultivation thereof and the erection and maintenance of improve-
ments thereon. This doctrine is -firmly established by a'multitude of
cases, the following of which are in point: Fyffe v. Mooers (21 L. D.,
167); Colburn v. Pittman (12 id., 497); George F. Lutz (9 id., 266);
Helen E. Dement ( id., 639); LiLin M. Marshall (6 id., 258) and Edwards
v. Sexson (1 id., 63).

Since the appeal was tak en, the ntrynan has filed the affidavit of
the clergyman who officiated at his marriage, and who states that he
visited the contestee upon the land in dispute and found the new house
thereon well furnished and inhabited by the entryman and his wife, but
this affidavit cannot be considered on appeal as the contest must be
determined upon the evidence submitted at the hearing.

I am not unmindful of the rule of this Department which regards
the concurring decisions of your office and the local office generally
conclusive npon disputed questions of fact, where there is a conflict in
the evidence, yet this rule has its exceptions, and if a careful review
of all the evidence submitted, induces the belief that such decision is
clearly wrong, the judgment will be reversed. (argrove v. .Robertson
(15 L. D., 499). In the case at bar, an examination of the evidence
convinces me that the allegations in the contesting affidavit are not
supported by the preponderance of the evidence, where there is a con-
flict in the testimony. Much of the testimony on.behalf of the entry-
man is uncontradicted, and all of the evidence carefully considered
induces the belief in my mind that the entryman has acted in good
faith in establishing and maintaining a residence pou his homestead
claim, and that his absences therefrom are not to be considered as an
abandonment of such residence.

The decision of your office holding the entry of Charles N. Noben for
cancellation is reversed, and the contest is dismissed.
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DESERT LAND CONTEST ACTS OF JLY 26, AND AUGUST 4, 1S94.

IIAI'7DALL ET AL. V. MORTON.

The acts of July 26, 1894, and August 4, 1894, extending the time for the submission
of final proof on desert land entries, are applicable to an entry made under the
act of 1877, in default as to final proof at the passage of said acts; and an entry
occupying such status is not thereafter subject to attack for non-compliance
with law, until after the expiration of the extended period provided for in said
acts.

Acting Secretary Ryan to the Commissioner of the General Land OfIce,
(W. V. D.) August 25, 1897. (G. B. G.)

On April 2, 1877, loward Morton made desert land entry No. 53 for
the S. and the NW. 4 of Sec. 30, T. 28 S., R. 25 E., Visalia, California.
The entry was suspended by departmental order of September 28, 1877,
which order of suspension was revoked January 12, 1891.

On May 14, 1896, Joseph Randall and Eugene Verdier applied jointly
to contest said entry, charging failure to reclaim the land or to comply
with any of the desert land laws. The loc al officers rejected said appli-
cation, because filed prematurely. Te applicants appealed; and on
January 22, 1897, your office affirmed the decision of the local officers,
and refused to order a hearing.

Your office held said application to be premature for the reason that
the time within which reclamation of the land might be made, inder
the acts of July 26, and August 4, 1894 (28 Stat., 123, 226), had not
expired.

From this decision Randall and Verdier have appealed, the grounds
of the appeal being that the life of the entry had expired before the
passage of said acts, and that the entryman had made no annual
expenditures or yearly proof.

The act of March 3,1877 (19 Stat., 377), under which this entry was
made, did not require annual proof. The act of March 3, 1891, amenda-
tory thereof, did require annual proof, but this requirement did not
affect entries made under the act of 1877, unless the entryman elected
to proceed with his entry under the amendatory act, which was not
done in this case. A failure to submit annual proof, therefore, is no
ground of contest.

Was it subject to contest on May 14, 1896, for non-reclaination '
In the case of the United States v. Haggin (12 L. D., 34), involving

a Visalia desert land entry, suspended at the same time as the one
here involved, it was said:

The time between the date when said order of suspension became effective and
the date of the notice of its revocation will be excluded from the time within which
the entryman is required to make proof of his compliance with the requirements
of the law.

Your office decision states and the record shows, that the entryman,
Morton, did not receive notice of the aforesaid revocation of January
12, 1891, until August 21, 1893.
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The time that elapsed between April 2, 1877, the date of entry, and
September 28, 1877, the date of suspension, was five months and
twenty-six days, and between August 21, 1893, the date of notice of
the revocation, and May 14, 1896, the date of filing the complaint, was
two years, eight months# and twenty-three, days. These two spaces of
time aggregate three years, two months, and nineteen days.

Under the terms of the act of 1877 the lifetime of an entry is three
years. In the absence of intervening legislation, therefore, this entry
would have been subject to the contest of Randall and Verdier at the
date of their application. But, in the year 1894, two acts of Congress
were passed in relation to desert land entries.

In the case of Hodgson v. Epley (23 L. D., 293,) it was held that the
act of July 26, 1894 (supra), extended the time for making proof and
payment on all desert land entries for one year beyond the time at which
proof and payment were due, and would thereafter fall due under the
then existing law, and that the act of August 4, 1894 (supra), extended
the time for making final proof on all entries occupying the status of the
one here under consideration to five years from the date of the entry.

It follows, therefore, that only three years, two months, and nineteen
days of this period having elapsed from date of entry to date of the
filing of the complaint herein, exclusive of the period of suspension,
the contest is premature. l'arnell et al. v. Brown (21 L. D., 394).

Your office decision is affirmed.
Departmental decision of July 27,1897 unreported], herein, is hereby

recalled and vacated.

RAILROAD LANDS-SECTION 5, ACT OF MARCH a 1887.

WEYERHAUSER V. COYST:ER.

The right of purchase from the government under section 5, act of Mtarch 3, 1887, is
limited to conditions presented at the time of, or prior to the final adjustment
of the grant, and hence does not extend to a purchase from a railroad company
after such adjustment and the restoration of the land to settlement and entry.

Acting Secretary Ryan to te Commissioner of the General Land Office,
(W. V. D.) August 25, 1897. (F. W. C.)

Frederick Weyerhauser has appealed from your office decision of June
15, 1895, sustaining the action of the local officers in re.jecting his appli-
cation to purchase, under the provisions of section 5 of the act of March
3, 1887 (24 Stat., 556), the SW. j of the SE. of See. 29, T. 49 N., R.
10 W., Ashland land district, Wisconsin.

This tract is within the. idemnity limits of the grant made by the
acts of June 3, 1856 (11 Stat., 20), and May 5, 1864 (13 Stat., 66), to aid
in the construction of the road now known as the Chicago, St. Paul,
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Minneapolis and Onmaha Railway. An adjustment was submitted by
your office of said grant, which was duly approved, and in accordance
with the directions given, those lands within the limits of the grant
for said company, and not patented on account thereof, were ordered
restored by the order of February 12, 1890. This order was directed
to be modified by departmental decision of December 19,1890 (11 L. D.,
607), so as to extend the time when the restoration should take effect
until after ninety days' notice thereof, through advertisement, shall have been pre-
viously given by the district land officers, which advertisement shall also contain a
notice to parties claiming as purchasers under said act, requirino them to colce for-
ward during said period of ninety days, submit their proof, and make payment in
pursuance of the requirements of the official circular of February 13, 1889 (8 L. D.,
348); and that a failure to submit proof and payment within the time named would
be treated as a waiver of claim; all laud not so claimed to be subject to entry under
the settlement ws by the first legal applicant at the expiration of the aforesaid
period of ninety days.

The order of restoration was not put into effect until November 2,
1891, on which date all lands not patented on account of the grant for
said company nor covered by applications to purchase under the pro-
visions of the act of March 3, 1887, were held subject to entry.

In the patent that issued January 28, 1891, on account of this grant,
was conveyed the SW. 1, the SW. 1 of the NE. , and the N. j- of said
section 29. It will be noted that there is aduplication in the descrip-
tion-the "SW. of the NE. " being covered by the description of
the "N. W of said section." The company had made selection on July
12, 1888, of the entire section, and it was evidently the intention to
patent the tract here in question, namely, the SW. 1 of the SE.l
instead of the SW. of the NE. , which, as before stated, was cov-
ered by the other description contained in the patent.

It is claimed in one of the briefs filed on behalf of Weyerhauser,
that the tract here in question was omitted from the patent to the com-
pany through a purely clerical mistake-that the same had been listed
for such approval and said listing had been approved by the Secretary
of the Interior. This, however, is not borne out by the records of your
office, which show that the patent conformed to the list, containing
the same erroneous duplication in description.

It is further urged on behalf of Weyerhauser, that in the adjust-
ment of the grant for said company this tract was duly charged against
the grant. But inquiry at your office does not sustain this claim. One
thing is clear-the tract was never patented on account of the grant
for said company, nor included in any of the approved lists. So that
it must be held to have been restored upon the final adjustment of the
grant.

Weyerhauser's claim is based upon a purchase made from the com-
pany on December 1, 1891, after the final adjustment of the grant and
the restoration of the surplus land.

The company, in 1894, sought to have the tract here in question
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patented on account of its grant; and by your office letter of December
31, 1894, was submitted for the approval of the Secretary of the Inte-
rior a list icluding the tract here in question. The approval was at
that time denied by departmental letter of January 9, 1895 (not re-
ported); and in the letter returning the list it was stated:

The grant for said company has been fully adjusted, and the surplus lands not
needed in satisfaction of the grant have been restored to the public domain. The
purpose of this list is merely to correct errors occurring in the patents previously
issued in satisfaction of this grant..s.. .As to said tract your letter reports that
in patent No. 16, issued January 28, 1891, the SW. of NE. j of said section is twice
conveyed, the first time being included in the N. of the section, and the second
by separate description as the SW. of the NE. of said section. 'While it is evi-
dent that the double patenting of the tract before described was merely a matter of
mistake, and that the tracts now embraced in the list were evidently intended
instead of the double patenting, yet it mast be remembered that upon the adjust-
ment of the grant all lands not included in previous certification and patent were
ordered restored and opened to settlement and entry.

The tracts under consideration being within the indemnity limits were therefore
included in the order of restoration, and while as between the United States and the
company there may be no objection to the approval of this list designed to correct
the evident mistakes, yet such corrections can not be allowed, if, in the meantime,
the rights of others have intervened.

Your office letter reports that the tracts are vacant and unappropriated. While
this may be their status as shown by the records of your office, yet such records
would not be conclusive upon the rights of others, and I have therefore to direct
that public notice be given for at least thirty days, in one or more newspapers
having general circulation in the vicinity of the tracts proposed to be now patented,
advising all settlers thereon, if any there be, or persons claiming an interest in said
land, of the contemplated patenting of the same on account of said grant, and
requiring all such persons to formally present and make showing in support of any
claimed rights in said land, by reason of settlement within the period of publication,
and failure to so respond will be treated as an abandonment and waiver of any rights
which may have heretofore attached to sch lands.

This requirement is similar to that exacted in disposing of certain selections made
by the Hastings and Dakota Railway Company (18 L. D., 511), and the course is
deemed a proper one for the protection of any interest that may have attached
to the land upon the restoration of the same, upon the formal adjustment of the
grant.

Upon the expiration of the period of publication the local officers should be
required to make due report to your office of any action taken, and you will make
such further disposition of the matter as the facts as then presented may warrant.

On January 25, 1895, the company notified your office that, inasmuch
as the grant to the Omaha Company had been fully adjusted and
finally closed, the company was unwilling to accept or recognize any
proceedings which might be construed into a claim upon its part that
the grant had not been satisfied or fully adjusted under the act of
March 3, 1887. Thereafter, in March following, Weyerhauser filed the
application now under consideration in the local office; and on April
6, 1895, the local officers rejected his application on the ground that
under the notice of restoration ninety days were allowed purchasers
from the company within which to submit proofs and make payment,
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and that a failure to do so was a waiver of any claim. Upon appeal
your office held, in the decision now appealed from, that Weyerhauser
was not entitled to purchase under the act of 1887, for the reason that
he did not purchase of the company until after the final adjustment
of its grant and the restoration of the lands to settlement and entry.

Charles Croyster protested against the allowance of Weyerhauser's
application. His claim for the land rests upon an application made on
April 10, 1895, to enter this tract under the timber and stone law. He
lays no claim to the land prior to the presentation of Weyerhauser's
application to purchase. So that the only question for consideration
is as to whether Weyerhauser's claim, as established by the showing
hereinbefore cited, brings him within the scope of the class of persons
granted the right of purchase under the provisions of section 5 of the
act of March 3, 1887.

In the case of Andrus et al. v. Balch (22 L. D., 238), it was held that
(syllabus)-

In the exercise of the right to perfect title under section 5, act of Mfarch 3, 1887, it
is not material whether the purchase from the company was made before or after the
passage of said act, if made in good faith believing the title to be good, and before
the land purchased was held to be excepted from the grant.

In said decision reference was made to the holding by this Depart-
ment in the case of S ethman v. Clise (17 L. D., 307), in which the pro-
visions of the act of 1887 were discussed at some length. In the last
mentioned decision it was stated:

The act directed the manner of making adjustments, and it was the evident inten-
tion of Congress, as expressed in the 5th section of the act, that when in the adjust-
ment of these grants it was ascertained that land had been bought from the railroad
companies for which they could convey no good title, such buyers or their trans-
ferees, if boaa fide, should be allowed to purchase the tracts claimed by them.

This Department is only authorized to dispose of lands in accordance
with law, and the full scope of the provisions of the act of 1887 would
seem to limit its operation to the conditions presented at the time of or
before the final adjustment of these grants. Being of this opinion I
must affirm the decision of your office and deny the application of
Weyerhauser.

PRACTICE-REHEARIN-SUPER-VISOR1Y AIJTHORITY.

GOLDEN V. COLE's HEIRS.

A motion for a rehearing filed out of time can only be received as an appeal to the
supervisory authority of the Secretary, and should, therefore, be made by a
petition addressed to such officer, and filed in the Department proper.

A motion for the review of a decision of the Secretary, in which he refuses to exercise
his supervisory authority, is not provided for in the Rules of Practice, and will
only be considered in cases presenting strong and exceptional reasons.
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Matters occurring after the original hearing in a case do not furnish grounds for a
rehearing therein, though such matters may afford sufficient foundation for a new
contest.

A charge of abandonment will not lie against a homestead entry under which there
has been full compliance with law for the statutory period.

Secretary Bliss to the Commissioner of the General Land Office, August
(W. V. D.) 27, 1897. (W. M. W.)

On the 14th of April, 1897, your office transmitted a paper, entitled
"petition of certiorari," filed in your office in the case of Golden v.
Charles Cole's heirs, involving the NW.' I of Sec. 5, T. 17 N., R. 2 E.
Guthrie, Oklahoma, land district.

A reference to the record shows that Golden has filed two contests
against-Cole's entry. The first contest was finally decided adverse to
Golden by the Department on April 15, 1893 (see 16 L. D., 375).

Golden's second contest against said entry was decided against him
by the Department, on October 26, 1896-unreported. Notice of this
decision was served November 10, 1896. A otion for review of said
decision was filed by Golden November 30, 1896, which was denied
January 18, 1897; and January 22, 1897, and February 3, 1897, Golden
filed petitions each asking for a new trial and rehearing in the case.
These were denied February 23, 1897.

On March 6, 1897, counsel for Golden filed in your office a motion
for review of the departmental decision of February 23, slra. Said
motion was returned to Golden's counsel under instructions given in
the case of Standley v. Jones, 19 L. D., 104. On March 20. 1897, said
motion was refiled i your office, and transmittal of the same was
denied by your office on April 2, 1897. On April 6, 1897, a petition
for writ of certiorari was filed, upon which no action has been taken
by the Department. On April 14, 1897, your office transmitted to the
Department the papers, stating that:

In the absence of any rule governing the case and the petition being addressed to
you, I have the honor to transmit the same for your consideration and istruction
of this office in the future. 

The record being thus before the Department, it becomes nuneces-
sary to consider the propriety of ordering its transmission under the
application of Golden. - '

After the case was considered here, on the appeal of Golden, and on
his motion for review, both of which were decided adversely to him,
he had exhausted his rights inder the Rules of Practice, and the case
was closed. Notwithstaniding this, he filed i your office a petition for
rehearing, which was transmitted here. As Rule of. Practice 114
provides that "motions for review and motions for rehearing" must be
filed "within thirty days after notice of the decision complained of,"
Golden's application for rehearing, being filed more than thirty days
after notice of the decision in the contest case, was manifestly out of
time, and could only be received as an appeal to the supervisory power
of the Secretary. This being so, it should have been made by a peti-
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tion direct to the Secretary, filed here and not in your office, and there-
fore might properly have been returned by you, nder the rulings in
Staudley v. Jones, 19 L. D., 104. The rules, however, were not rigidly
enforced, no question was raised as to the regularity of the proceeding
which brought the application here, and it was considered as though
properly filed, and denied. When the motion for review of this last
decision was presented to your office you might have also returned it
under the Standley v. Jones decision.

A motion to review a refusal of the Secretary to exercise his super-
visory authority is something unknown to our rules, and for which no
precedent is found in the reports. In view of the importance of ending
litigation such a practice should not be ecouraged. Of course, if a
sufficient cause for invoking the supervisory authority of the Secretary
exists a petition to him for that purpose is in order so long as he has
jurisdiction of the land, but a review of such decision should be entered
upon only for strong and exceptional reasons, if at all.

As stated, the application for a rehearing, being after the time pre-
scribed by rule 114, was an appeal to the supervisory power of the
Secretary. That application was denied, and the present motion for
review of that denial does not present a case justifying its consideration.

It may be observed, however, that the application for rehearing was
distinctly based upon the ground of newly discovered evidence. It
was held in that denial of that application that " the alleged newly dis-
covered evidence ' is not " in any sense newly discovered." In the so-
called motion for review of this last decision it is now insisted that the
matters, on which the application for rehearing was based--namely,
abandonment-having occurred since the original hearing of the case,
presented sufficient grounds, if true, for the exercise of the supervisory
authority of the Secretary and the awarding of the land to Golden.

These allegations, if sustained, would not justify the re-opening of
the former case.

In a proper case such facts might be a sufficient foundation for a
n"ew contest. But as applied to the case at bar such evidence could
not be a foundation for any further contest, for the reason that the entry
contested was made on the 27th day of April, 1889, and the five years
cultivation and improvement required by law of the heirs of Charles
Cole expired April 27, 1894, and notice of Golden's last contest affidavit
was issued on October 2, 1894. Golden's last contest having covered
matters of improvement and cultivation for the fll period required by
law, evidence relating to abandonment occurring thereafter could not
in any sense affect the right of Cole's heirs to the land. In other
words, the heirs having complied with the law in matters of improve-
ment and cultivation for the full period required by law, the entry is
not contestable on the ground of abandonment subsequent thereto.

The motion for review, whether treated as a second application for
the exercise of the supervisory authority of the Secretary or otherwise,
does not present such a showing as entitles Golden to any relief.
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CON}FIRMAATION-SECTION 7, ACT OF MARCH 3, 1S91-MINERAL LAND.

UNITED STATES V. ODAHL.
The statutory period of two years designated i the proviso to section 7, act of

March 3, 1891, contemplates calendar years without regard to the number of
days they may contain, an is to be computed by excluding the day of the date
of the final receipt and incindilg the corresponding numerical day in the cor-
responding month of the second calendar year thereafter, and if that month in
that year does not have that many days, then the last day of that month.

Under the provisions of section 2345 R. S., mineral lands in the State of Mihnesota
may be taken under the pre-emption law.

Secretary Bliss to the Commissioner of the General Land Qfpice, August
(W. V. D.) 27, 1897. (E. B., Jr.)

Petra 0. Omcdahl has appealed from the decision of your office, dated
March 21, 1896, holding for cancellation her pre emption cash entry,
made December 30, 1890, for lots 1 and 7 of Sec. 24, and lots 1, 2 and
3, and the NE. of the SW. of Sec. 35, T. 65N., NR. 5 W., Duluth,
Minnesota, land district.

It appears that the entry was originally held for cancellation by your
office on December 29, 1892, upon the report of Special Agent R. W. de
Lambert, dated December 2, 892, which charged, in substance, that
Miss Omdahl had never resided upon the land, but that, from a period
prior to the inception of her claim and up to the date of her entry, she
had lived with her uncle in Duluth, Minnesota-distant in an air-line
more than one hundred miles from the tract in controversy. On Feb-
ruary 11, 1893, your office suspended its judgment of cancellation to
allow one William J. Atwell to contest the entry on charges of the
same nature as those contained in the report of said special agent.
Atwell's application to contest having been in the meantime with-
drawn, your office, on October 12, 1893, removed the suspension of its
judgment and directed that claimant be daly notified of the action of
December 29, 1892, and that sixty days would be allowed her within
which to apply for a hearing in the premises, failing which, or to show
that her entry should be sustained, the entry would be finally canceled.
Upon her application a hearing was accordingly ordered, which (after
long delay from causes not necessary to relate) was had on January 21,
1895. At said hearing the testimony of two witnesses on behalf of
the government was taken. The defense offered no testimony, but
appeared specially for the purpose of denying the jurisdiction of the
land department to cancel such entry, for the reason that the proceed-
ing had not been initiated within two years after the entry was made,
and that the entry was therefore confirmed by the proviso to section 7
of the act of March 3, 1891 (26 Stat., 1095).

The entry, as already stated, was made, and the receiver's receipt
was dated, December 30, 1890, and the entry was held for cancellation
December 29, 1892. Counsel for defendant contends that, inasmuch as
the year 1892 was a leap-year, two ordinary years of three hundred and
sixty-five days each had elapsed before action was taken by your office.

The trouble with this contention is that the statute is not confined
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to ordinary years of three hundred and sixty-five days. It refers to a
year as designated in the calendar, without regard to the number of
days it may contain and the time thereunder is to be computed by
excluding the day of the date of the final receipt and including the cor-
responding numerical day in the corresponding month of the second
calendar year thereafter, ad if that month in that year does not have
that many days, then the last day of that month. (Daley v. Anderson,
48 Pac. Rep., 839.) In this case the two years expired December 30,
1892, and not before.

I concur in the conclusion of your office that Miss Omdahl's entry is
not onfirmed by the priviso to Sec. 7 of the act of March 3, 1891 (supra).
The case must therefore be decided upon its merits.

The witnesses at the hearing were Mr. Young and Mr. Le Sueur,
special agents of your office. The former examined the land in August,
1894; the latter in October of the same year; that is, about three years
and eight months, and three years and ten months, respectively, after
entry. They found claimant's house, as indicated in your office decision,
to be in a somewhat dilapidated condition, and failed to find any evi-
dence of recent residence or cultivation by claimant. They did, how-
ever, find evidence of the previous occupation of the house, and
apparently by a woman. The final proof on its face is sufficient, show-
ing such cultivation, improvement and residence s the law requires.
The testimony taken at the hearing does not make a prina facie case
against the entry. Such testimony showed a state of facts existing
several years after entry, and not, as the final proof purports to do, the
facts relative to the entrywoman's compliance with the law from the
date of her alleged settlement in March 1890, to December 30, of that
year. Beyond a knowledge of the condition of the land when it was
visited-nearly four years after final proof was made-the special agents
have no personal knowledge in regard to the facts on which the charge
above stated is based.

Speaking of Le Sueur's testimony, your office decision says:
He understood it to be situated in the mineral belt, known as the "Vermillion iron

range"; but he was not an expert in minerals or mineral indications.

Even if it had been clearly shown that said land was within the min-
eral belt, that fact would in no way have militated against the entry-
woman's good faith, for she would have had a right to enter the same
under the pre-emption law. Sec. 2345 of the Revised Statutes, in the
chapter relating to mineral lands, provides:

The provisions of the preceding sections of this chapter shall not apply to the
mineral lands situated in the States of Michigan, Wisconsin, and Minnesota, which
are declared free and open to exploration and purchase, according to legal subdivi-
sions. . . Such lands shall be offered at public sale in the same manner, at the
same minimum price, and under the same rights of pre-emption, as other public
lands.

-Upon careful examination of the evidence I conclude that the can-
cellation of this entry is not warranted. The decision of your office is
therefore reversed, and the said entry will remain intact.
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ENTRY-ISOLATED TRACT.

HENRY W. KOEN.

An entry allowed by mistake, of land not subject thereto, cannot be regarded as a
disposition of such land, within the meaning of the first proviso to section 2455
R. S., as amended by the act of February 26, 1895.

Secretary Bliss to the Commissioner of the General Land Office, August
(W. V. D.) 27, 1897. (E. B., Jr.)

On January 18, 1896, your office denied the petition of Henry W.
Koen, filed June, 1895, to have lot 2 of Sec. 34, T. 22 S., R. 47 W.,
Lamar, Colorado, land district, ordered into market for sale under sec-
tion 2455 of the Revised Statutes, as amended by the act of February
26, 1895 (28 Stat., 687.).

Your office held that the tract in question did not come within the
purview of said section as amended, for the reason that it had "only
been subject to homestead entry for a period of a few months since the
land lying south of it has been entered," and for the further reason
that the said tract was "within the limits of the former Fort Lyon mil-
itary reservation, and the act of October 1, 1890 (26 Stat., 561), provid-
ing for the disposal of said reservation, directed its disposition under
the homestead law only."

Koen appeals from your office decision, assigning error therein as
follows:

First. That he (you) erred in holding that the surrounding laud about said lot 2
had not been entered, filed upon or sold by the government for a period of three
years prior to the time said lot 2 was subject to homestead entry.

Second. That he (you) erred in holding that because said lot 2 was within the limits
of the former Fort Lyon reservation, that it was not subject to the provisions of said
section 2455 R. S., as amended by act of February 26, 1895.

As amended by the act of February 26, 1895, spra, section 2455 of
the Revised Statutes reads:

It shall be lawful for the Commissioner of the General Land Office to order into
market and sell for not less than one dollar and twenty-five cents per acre any
isolated or disconnected tract or parcel of the public domain less than one quarter
section which in his judgment it would be proper to expose to sale after at least
thirty days' notice by the land officers of the district in which such lands may be
situated: Prorvied, That lands shall not become so isolated or disconnected until
the same have been subject to homestead entry for a period of three years after the
surrounding land has been entered, filed upon, or sold by the government: Presided,
That not more than one hundred and sixty acres shall be sold to any one person.

The particular tract to which your office decision refers as "lying
south of " said lot 2 is a tract described as lots 9, 10 and 11 of said sec-
tion, which was entered as a homestead on May 19, 1895, by one Charles
H. Wright, and which entry remains intact-of record. OnDecember4,
1889, one George W. Butler made pre-emption cash entry No. 3690 for
the E. of the SW. 1 and the E. of the NW. 4 of said section, hav-
ing filed his declaratory statement therefor March 15,1888; but when
this entry was examined with a view to the issue of patent thereon, it
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was found, from the records of your office, that a narrow strip of the
land embraced therein was within the east boundary line of the old
Fort Lyon military reservation. As this narrow strip, which is iden-
tical with and now described as said lots 9, 10 and 11, was not subject
to Butler's filing or entry (United States v. Smith, 13 L. D., 533), your
office, by letter ("IG") of February 9, 1892, directed an amendment of
his entry so as to exclude the said strip therefrom. As has been indi-
cated, this strip of land was afterward, May 19,1895, entered as a
homestead by said Wright.

It is urged in the appeal that the land in this strip having, accord-
ing to the record, been sold to Butler, on December 4, 1889, it wsas, in
contemplation of the first proviso to said section, and in view of the
date of Koen's petition, to be regarded as having been sold for more
than three years before Koen's petition was filed, regardless of the
fact that Butler's entry, as to the strip, was subsequently vacated, so far
as the status of said lot 2 with reference to the strip was concerned.

This contention is not sound. The attempted sale of this strip to
Butler under his pre-emption filing was undoubtedly made without
knowledge on the part of the local office, or probably of Butler himself,
that it w as within the said reservation, was therefore due to mistake,
.and was also contrary to law, and so wholly void. Sch attempted
sale did not affect in any way the status of said lot 2 under said sec-
tion 2455 as amended. When Wright entered it, May 19, 1895, it was
public land, so far as appears, and at the date of said petition it had
only been entered a few weeks, and at the date of denial thereof less
than a year.

It appears, furthermore, from an examination of the records of your
office, that said lot 2 is partially bounded on the west by lot 1 of sec-
tion 33 of said township, and that said lot 1, with lots 2 and 3, of said
section 33, was entered as a homestead by John B. Burton o May 19,
1894, only a little more than a year prior to the filing of said petition,
and much less than two years prior to the denial thereof.

It is unnecessary, in view of the foregoing, to consider the second
assignment of error in the appeal.

The decision of your office is affirmed.

REPAY1MENT-COIEMNUTED TIMBER CULTURE ENTRtY.

CASSIUS M. BROWN.

The return of surveyor-general's scrip, paid on the commutation of a timber culture
entry, cannot be allowed on the ground that the entryman might have perfected
title without commutation.

Secretary Bliss to the Commissioner of the General Land Office, Augnst
'W. V. D.) 27, 1897. (C. W. P.)

The appeal of Cassius M. Brown from your office decision of February
15, 1896, denying his application to withdraw certain surveyor-general's
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scrip paid for the NW. -of Sec. 8, T. 5 N., I. 67 W., Denver land dis-
trict, Colorado, on commutation of his timber culture entry, No. 11,820,
has been considered.

Brown's application is made under oath and dated December 27, 1895.
He therein sets out that when he made final proof, he did so under the
apprehension, and so believing, that he was under the law required to
have a certain number of trees growing upon his claim before he could
make final proof under the timber culture laws, except by commuting,
and having earnestly and faithfully endeavored to grow trees upon his
said claim, and having practically, failed in being able to cause trees to
grow thereon, notwithstanding yearly and repeated efforts, as more
clearly and fully shown by the final proof which he submitted on the
day last aforesaid, and believing that the law required him notwith-
standing his inability to grow trees in order to complete his entry to
pay for said land, he therefore, on said day, submitted proof as afore-
said and tendered in payment therefor certain surveyor-general's scrip,
which was accepted in payment therefor; that having been advised
and so believing that he has in every respect complied with the timber
culture law, and that thegovernment, in fact and in law, is not entitled
to the money which he has tendered in connection with his said proof,
and further believing that after the 13th day of February, 1896, the
law will have been fully complied with, and that he will be entitled to
his final certificate and receipt, without the payment of any money
other than fees due the government, and being advised and so believing
that the rules of the Department do not require any payment to be
made under such circumstances, except fees and commissions, he, there-
fore, asks the Honi. Commissioner to permit him to withdraw the tender
of the money or scrip, as made in his final proof, and that he may be
permitted to submit said final proof again after the 3th day of Feb-
ruary. 1896, or that the same may be accepted as his final proof in this
case, subject simply to his uty-should the Commissioner require it-
to advertise his intention of submitting said proof on, or any day after,
the 13th day of February, 1896.

The record shows that Brown made timber culture entry, No. 11,820,
February 13, 1888, for said tract, which he commuted to cash entry,
No. 16,498, December 23,1895.

Section 2362 of the Revised Statutes provides for repayment in cases
where a tract of land "has been erroneously sold by the United States,
so that from any cause the sale can not be confirmed." The ct of
June 16, 1880 (21 Stat., 287), provides that repayment may be made of
fees and commissions and excess payments paid by innocent parties
upon the location of claims under section 2306, when said claims were,
after said location, found to be fraudulent and void, and the entries or
locations made thereon canceled, or where entries are canceled for con-
flict, or where from any cause the entry has been erroneously allowed
and can not be confirmed, or where double minimum price has been

2670-VOL 25 11.
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paid for lands afterwards found not to be within the limits of a railroad
grant, the excess, one dollar and twenty-five cents per acre, shall be
returned.

The appellant's application is not authorized by any of the above
provisions, and as repayment by this Department can not be made
without statutory authority (E. M. Dunphy, 8 L. D., 102; A. W. Givens,
lb., 462; Elizabeth Zenker, 20 L. D., 551), said application must be
denied. See also the case of Elizabeth C. Ward, 21 L. D., 287.

Your office decision is therefore affirmed.

OSAGE FILIN-INTERVENING ADVERSE CLAIM.

RowE v. A RMENT.

The delay of a party in perfecting title under an Osage filing, and the intervention
of an adverse claim, will not defeat the right of such party, where said delay
appears to have been caused by the loss in transmission of an appeal affecting
another tract inclded in the same filing, and the intervening claimant fails to
show due compliance with law on his own part.

Secretary Bliss to the Commissioner of the General Land Oee, August
(W. V. D.) 28, 1897. (E. B., JR.)

The land involved in this case is described as lot 1 of section 11, T.
27 S., R. 24 W., Dodge City, Kansas, land district, and is a parcel of
the Osage Indian trust and diminished reserve lands, the disposal of
which is provided for by the act of May 28,1880 (21 Stat., 143). The
second section of that act, under which this case arises, provides:

That all the said Indian lands remaining unsold and unappropriated and not
embraced in the claims provided for in section one of this act, shall be subject to
disposal to actual settlers only, having the qualifications of pre-emptors on the pub-
lie lands. Such settlers shall make due application to the register with proof of
settlement and qualifications as aforesaid; and, upon payment of not less than one-
fourth the purchase price shall be permitted to enter not exceeding one quarter sec-
tion each, the balance to be paid in three equal installments, with like penalties,
liabilities and restrictions as to default and forfeiture as provided in section one of
this act.

It appears that on July 21, 1886, James C. Rowe and Thomas Mas-
terson each filed Osage declaratory statement for lots 1 and 2 of said
section (lot 2 being also part of said reserve land), and John S. Martin,
on the same date, filed like statement for said lot 2 only, all three of
them alleging settlement on May 31, 1886. On February 21, 1887,
Martin having previously given notice of an intention to offer final
proof, Rowe applied to be allowed to contest Martin's right to make
final proof, which application was denied by the local office. Rowe
thereupon appealed to your office. On February 24, following, Martin's
final proof was accepted and he was allowed to make payment for the
land and received final certificate therefor. On May 11, 1887, your
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office affirmed the action of the local office in the case of Rowe v. Mar-
tin, and no further appeal appearing, patent issued to Martin for said
lot 2 on July 2, 1890.

On February 28, 18S7, Rowe offered final proof for both said lots
before L. E. McGarry, then clerk of the district court of Ford county,
Kansas, in which county the land is situated, against which proof,
as to lot 1, said Masterson then and there protested. The final proof
papers of Rowe, with tendered first payment for both the lots, and the
protest of Masterson, appear to have been duly received at the local
office (then at Garden City, Kansas), and on April 28, 1887, Rowe's
tendered first payment was returned by the receiver with request that
he retain the same "until decision has been reached." On March 28,
1888, the local office decided the case of Masterson v. Rowe in favor of
Rowe, and, on the same date, duly notified the attorneys of the respec-
tive parties. No appeal from this decision is shown to have been filed.

Although neither the records of your office nor those of the local
office show that any appeal was taken by Rowe from the decision of
your office adverse to him, in his case against Martin, one H. McGarry
swears that the firm of Frankey and McGarry, of which he was a inem-
ber, then local attorneys at Dodge City, Kansas, prepared and duly
forwarded, in due time after notice, in behalf of Rowe, as his attorneys,
either to the local office or to the General Land Office, he believes to
the former office, in accordance with the practice of the firm at that
time, an appeal to the Secretary from the decision of your office in that
case. A copy of the alleged appeal accompanies the affidavit of H.
McGarry as exhibit " B 7 thereof. Rowe swears that he was informed
that an appeal had been taken in his case against Martin and so
believed until the latter part of 1894.

Inquiry made in October 1894, by Rowe's agent at Dodge City, J. M.
Kirkpatrick, who had been i charge of lot 1 as such agent since March
1889, of the local office and of your office, developed the facts that the
final proof papers of Rowe had been lost, apparently in the local office,
and that no appeal appeared to have been perfected from the said
decision of Malay ii, 1887, and that lot 2 had been patented to Martin
as stated above.

It appears that Rowe lived upon the land in controversy from about
June, 1886, until shortly after he offered his final proof, when, being
a laborer and without means except from his labor, he went to work at
said Dodge City, about seven miles from the land, and continued to
work and reside there until March, 1889, when he went to Livingston,
Montana, where he has since resided. His improvements consist of
two houses, stable, well, ten acres broken, and land all fenced-valued
at $200.00. He appears to have been in possession of the land until
some time in December 1894, when James A.. Arment, defendant
herein, attempted to make settlement thereon. Up to 1888, inclusive,
Rowe cultivated ten acres of it. Since then, and until 1894, inclusive,
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Kirkpatrick, as his agent, has cut hay on the land, except one or two
years when herds of cattle pastured on it.

On December 26, 1894, Arment filed his declaratory statement for
said lot 1, alleging settlement December 24, 1894, and on March 23,
1895, offered final proof therefor. On that date Rowe appeared, filed a
protest against Arment's proof, setting out his own (owe's) claim to
the land and alleging defect in the notice of Arment's proof and that
he had not complied with the law as to residence on the land and cul-
tivation thereof, and cross-examined Arment's witnesses. The case
was continued from time to time until May 28, 1895. In the ineantime
new notice of Arment's inal proof had been required and given, and
Rowe had, on May 27, 1895, filed affidavits of various persons in sup-
port of his claim, and offered a reproduction of his final proof as to lot
1 and again tendered irst payment terefor; and the final proof of
Arment had, on the date last mentioned, been rejected "because of
non-compliance with law in the matter of residence," and he had been
given "1 sixty days i which to appeal or submit new proof." On- May
28, 1895, Rowe's offered reproduction of final proof and his tender of
payment were refused, to which he duly excepted. On July 15, 1895,
Arment offered new final proof, and Rowe filed new protest against the
same; and on the same date the local office accepted Arment's proof
and rejected Rowe's protest, and therefrom Rowe appealed. On
December 2, 1895, your office considered the case and decided that
Rowe had lost his right to the land in controversy by reason of laches,
that the proof of Arment was sufficient, and that he should be allowed
to enter the land. An appeal by Rowe from your office decision brings
the case here.

It appears from the final proof offered by Arment on March 23,1895,
and the testimony of himself and his witnesses on cross examination,
that he was then, and for some years prior thereto had been the reg-
ister of deeds for said Ford county, that on December 24, 1894, he
built or had built on the land in controversy a frame house twelve feet
square, uplastered. but lined with canvas, with shed roof seven feet
from the ground at the lower point and nine at the higher, and that
subsequently he had five acres of the land broken-these being his
only improvements, and worth, at his own estimate, seventy-five dol-
lars. He had placed in the house a few articles of necessary household
furniture, and according to his own statement had commenced to reside
on the land January 24, 1895, and had lived there two-thirds of the
time since. The testimony of the witnesses did not corroborate
Arment's statement, they having knowledge of his occupancy of his
said house in a few instances only. When Arment made his alleged
settlement he and his wife owned and resided in a commodious and
well-furnished house in Dodge City. This house was kept completely
furnished and was evidently occupied by Arment and his wife much of
the time, at least between January 24, and March 23, 1895, his duties
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as register of deeds requiring his almost daily presence in Dodge City.
It seems to be well settled that it is essential to the exercise of the
right to purchase Osage Indian land under the act of May 28, 1880,
supra, that actual settlement thereon should be made with the bona fide
intent on the part of the settler of making the laud his home (R. LI.
Smith, 11 IL. D., 268; and Finan v. Meeker, Ibid., 319). It is not shown
that Arment had any such intention; and this conclusion is reached
after careful consideration of all the evidence, including the final proof
submitted by him on July 15, 1895.

While, on the other hand, it must be conceded, that Rove has not
manifested throughout that diligence, in his effort to acquire title to lot
1, which an ordinarily prudent man would have exercised, yet there is
some excuse for his delay in the premises, ad the equities of the case
are, on the whole, in his favor. He was originally claiming both these
lots-had declared for them, offered final proof and tendered payment.
In pursuit of title to lot 2 he had carried a case to your office. No
appeal from the decision of your office adverse to him as to lot 2 appears
to have reached your office, or the local office, although prepared and
in due time forwarded by the usual channel. Title to that lot has
passed from the government. It is not involved in this controversy
and it does not appear that Rowe is now claiming it. But seeking
title, as he was, to both lots, and apparently feeling secure with the
decision in his favor as to lot 1, if he in good faith believed, as it would
seem he did, that he had an appeal as to lot 2 pending here, the reason
for his delay is obvious. He hoped for a decision in his favor as to lot
2 and then to make entry for both lots. In law, if not in fact, he had
an application on file to enter said lot, and which, being of record, seg-
regated the land, when Arment began his proceedings to acquire title
thereto. In view of Arment's failure to show due compliance with the
said act, I am constrained to hold that the right of Rowe to the land
in controversy is superior to the claim of Armeut.

The decision of your office is reversed accordingly. The final proof
of Arment will be rejected, and Rowe be allowed to make final proof
for the land.

M1IINING CLALIM-MILL SITE-POSTING.

SILVER STAR MILL SITE.

On application for a mill site, i connection with a lode claim, the notice mLl plat
should be posted on the mill site for the statutory eriod.

Secretary Bliss to the Commissioner of the General lEand Oce, August
(W. V. D.) 28, 1897. (P. J. C.)

It appears that Dennis Kiely, executor of estate of John Fleming,
made application for patent for the Charity and other lode mining
claims, including the Silver Star Mill-site, lot No. 30 A and B, Salt Lake,
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Utah, land district, and that the notice of application and plat were
not posted on the mill-site.

By letter of February 17, 1896, your office required some additional
proof in'reference to some matters not in controversy here; also that
proof be furnished that the plat and notice of application had been
posted on the mill-site during the period of publication. In response
to this demand the attorney for the applicant filed his own affidavit, in
which he admits the notice and plat were not posted and that this was
not done because he believed the law did not require the notice to be
posted on the mill-site when applied for in connection with a lode claim.
He asked that the requirement be waived and the matter ubmitted to
the board of equitable adjudication, referring to the case of New York
lode and mill-site (5 L. D., 513).

Your office, by letter of May 14, 1896, declined this request and ruled
that applicant be allowed sixty days to begin republication, to be
accompanied by reposting on the claim and in the local office; and
claimant was also required to furnish evidence that the mill-site was
used or occupied for mining or milling purposes. Thereupon the appli-
cant appealed.

It is shown by te return of the surveyor that there were no improve-
ments on the mill-site and that it was over 13,000 feet from the Silver
Star lode; that it is situated
at the headwater of Cherry or Government creek and at.a spring known as Idian
Spring, It is the intention of claimants to pipe the water to their consoli-
dated claims, a distance of about four miles.

Section 2337 of the Revised Statutes provides that a mill-site may be
patented with a lode claim, " subject to the same preliminary require-
ments as to survey and notice as are applicable to veins or lodes;" and
paragraph 66 of the mining circular requires that
a copy of the plat and notice of application for patent must be conspicnlous]y posted
upon the mill-site as well as upon the vein or lode for the statutory period of sixty
days.

There was clearly not a compliance with the law and regulations in
the case at bar, and, the mill-site being at such a distance from the
lode claim where the notice was posted, and there being no improve-
ments on it by which it might be associated in any way with the lode
claim, it would seem as if this was not such a case as can be referred
to the board of equitable adjudication.

In the New York Lode case, cited by counsel, it is shown "that
claimant now owns two lodes contiguous to this mill-site, and has
expended considerable sums of money on each, and cannot successfully
work them without this mill-site." It will be seen that the conditions
that pertain in the case at bar are quite different from those that
apparently controlled in that case.

Your office judgment is therefore affirmed.
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MINERAL LAND-SCHOOL GRANT-EVIDENCE-BURDEN OF' PROOF.

STATE OF WASHINGTON . MCBRIDE.

In proceedings arising between a mineral claimant and a State claiming under the
school grant, where the character of the land involved is in issue, and the evi-
dence submitted by the parties is unsatisfactory, and the Secretary of the Inte-
rior, on his own motion, with due notice to the parties, directs a mineral expert,
of his own designation, to examine the land, and thereafter appear before the
local office and testify under oath as to the result of such investigation, with
full opportunity given for cross-examination, and no objection is made to such
direction of the Secretary, until after its full execution, but acquiescence therein
is manifested by the designation of a particular portion of the land for exaii-
nation, the testimony of such expert, so given, may be properly considered
together with the other evidence in the case.

If the presumptive mineral character of land is based upon the exploration of only
one portion thereof, the burden assumed by one who alleges the agricultural
character of such land is sustained by evidence of exploration on the same por-
tion, sfficient to demonstrate te fact of its non-mineral character, and thereby
overcome the effect of the alleged prior exploration and discovery.

Secretary Bliss to the Commissioner of the General Land Office, August
(W. V. D.) 27, 1897. (G. C. R.)

This case involves the N. A of the NAT. and the T of the S. - of
the NW. Sec. 16, T. 20 N., R. 3 E., Olympia, Washington.

February 25, 1890, John G. McBride filed mineral application No. 18,
for the land in questions embracing six placer ocations, of twenty
acres eaeb, all located September 23, 1889, and thereafter sold by the
locators to McBride. His application for patent was met by the protest
of the State of Washington filed during the period of publication.

This protest asserted that the land was a part of the State's school
grant, that it contained no valuable mineral deposits, that the mineral
application was not made in good faith for the purpose of securing the
land as a placer mine, but for the purpose of acquiring title thereto on
account of its greater value as surburban property. The land adjoins
the city of Tacoma on the south, and the protestplaces the value thereof
at more than $1000.00 per acre.

Upon the hearing on the protest, a very large amount of evidence
was taken, relating to the alleged mineral character of the land, its
comparative value for mining, agriculture, and town lots, the methods
to be employed in extracting the gold from the ground, the cost and
difficulty in conveying the requisite amount of water to the land for
hydraulic mining, and also the obstacles to be overcome in disposing of
the refuse or tailings, and in obtaining dumping privileges. This evi-
dence, together with the testimony addressed to the State's allegation
of fraud on McBride's part, made one of the largest records ever brought
to this Department. The register and receiver held, February 3, 1892:.

After a thorough consideration of the testimony we are convinced that the tract is
entirely valueless as a mining claim. The tract, nudoubtedly, contains particles of
gold in small quantities, but the testimony in this case shows that gold, in a greater
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or less quantity, can be found in neatly any gravel formation in western Washiugtou,
and that the tract in controversy is probably very little richer in mineral, than many
thousands of acres of similar lds in this State. . . . Even were it shown that
this tract under ordinary circumstances would be fairly valuable for mining pur-
poses, still, we could not recommend the allowance of the application, considering
the great difficulties that would be encountered and the imense amount of money
that would be required to be expended in the operation of the mine.

On appeal, your office, by decision dated January 4, 1893, reversed
that action, holding:

The testimony for the State is of a negative character, while that of claimant is
affirmative and positive, therefore, the latter is entitled to the greater weight.

The preponderance of evidence shows that the land in controversy was, at the
date of the admission of the State, known to bear gold, that as a present fact it exists
there in paying quantities, and that water and a convenient dump with sufficient
fall can be secured to successfully work the claim by the usual method, also that as
a present fact it is of little or no value for agricultural or horticultural purposes,
therefore, the land did not pass to the State, but is excepted from the grant and
subject to disposal under the mining laws.

From that judgment the State appealed, and the Department on
March 17, 1894 (18 L. D., 199), modified your said office decision and
ordered a second hearing. The evidence produced at the irst hearing
was so conflicting and unsatisfactory that the Department declined to
render a final judgment upon the record then before it. If McBride
and his witnesses correctly represented the facts, the land was mineral
in character, and was subject to disposal tinder the mineral laws; but
if, on the contrary, the State's witnesses accurately disclosed te char-
acter of the land, it was not mineral and had passed to the State under
the school grant. Both the purpose and the scope of the second bear-
ing are shown by the following extracts from the departmental deci-
sion ordering the same:

The principal question in this controversy is, whether there exist upon the claim,
as a present fact, deposits of gold, or other mineral, in paying quantities, by which
must be meant such quantities as, in view of the physical difficulties to be overcome,
would justify mining. It is shown that if such deposits do exist, it is only by the
hydraulic process that the mine can be successfully worked.

Is such a process feasible in this case, and does it promise such results as would
warrant its introduction

The hydraulic process of mining is the more modern method. It is employed in
California and other mining States. By this process great banks of gravel are
washed down, the debris carried away in flumes, and the gold caught therein, by
means of quicksilver and riffles (wooden blocks) placed in the upper part of the
flumes. Gravel deposits, which would not pay wages by the earlier system of pan-
ning or rocking, are found very profitable in hydraulic mining where large banks of
auriferous deposits are run through the flumes and the gold arrested. The employ-
ment of this process requires the use of an adequate supply of water, and a place for
depositing the debris. AVithout these facilities, a placer mine of the character just
described is practically valueless.

If it be admitted that gold exists onthe claim in considerable quantities (a question
hereinafter referred to), still, if it were shown at the hearing that it is impossible
or even impracticable to obtain a sufficient volume of water for the necessary wash-
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ing away of the gravel deposits, or a sufficient area of ground at a proper distance
and depression on which to deposit 'tailings,' the mine would be valueless.

I think the evidence as a whole shows that a sufficient supply of water may be
obtained, and the wisdom of making the necessary expenditure to obtain that sup-
ply depends entirely upon the richness or character of the mine.

The same considerations obtain as to the question of the disposition of the debris
from the mine.

All the difficulties so earnestly and ably urged can he overcome, if the gold exists
in anything like the quantities alleged.

The single question of the value and extent of the alleged deposits remains to be
determined, and a hearing for that purpose is necessary.

c * * * * i , 

The land should be thoroughly prospected, . When the tests are completed,
the State, having the burden of proof to show the non-mineral quality, will present
its testimony, after which claimant may offer his testimony in rebuttal and, in addi-
tion thereto, any further testimony he may have to sustain his averments as to the
mineral quality of the land.

The second hearing was had before the register and receiver and
lasted from the 5th to the 26th of September, 1894. The evidence
taken at this hearing is also voltminous and has greatly increased the
already bulky record in the case. Upon this hearing the local office,
on November 17, 1894, recommended that the protest of the State be
dismissed, saying:

When we take ito consideration the fact that the burden of proof as to the non-
mineral quality of the land is upon the State and that the State in order to establish
its claim must show the non-existence of mineral in such quantities as to justify
expenditures in the effort to extract it, hence we are constrained to find that the
State, though it has sed extraordinary effort and expense and has brought on the
witness stand a very learned geologist and mineralogist and expert assayist, and has
with pains and care tabulated the results of its investigations, and presented its
side of the case with learned and painstaking attorneys, has failed to establish the
fact that the land involved is non-mineral in quality. It is a well known fact that
though the science of mineralogy and geology has progressed to an advanced state,
yet the element of chance has by no means been eliminated in practical prospecting
and mining and it is the rule rather than the exception, that where a large number
of men may prospect the same territory some may find 'pay-dirt,' while a far larger
number will fail, and we must bear in mind that in the present case the State was
assiduously looking for something that it was not to its interest to find, and that
while the most of its investigations showed very small results, yet more or less gold
was found, and is it not probable the small results of gold were due to chance or
failure to go deep enough to where the investigation showed the richer deposits were?

On appeal, your office, by decision dated February 5, 1895, affirmed
that action, saying:

By the order directing the hearing the State was advised that as the party con-
testant it devolved upon it to show that the land applied for is in fact non-mineral
in character.

In order to do this it is necessary to show that gold does not exist on the claim,
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and each location thereof. in such quantities, as, in view of the physical difficulties
in obtaining it, would under the circumstances, render it profitable to mine the
same.

All the evidence in this case together with the exhibits submitted, and the briefs
and argument of counsel have been carefully considered, and I conclude that con-
testant, has failed to overcome the presumption attaching to the mineral application
herein.

A further appeal brought the case here.
The evidence produced at the two hearings, by the respective parties,

was contradictory in the extreme. Attempts were made by each party
to discredit the explorations made, and the evidence offered by, the
other. It was impossible to reconcile these conflicts upon the theory
that both parties were acting in good faith and that the witnesses were
endeavoring to tell the truth as they understood it. I view of this
highly nnsatisfactory condition, and considering the danger of arriving
at and announcing a conclusion which would not be according to the
real facts; Secretary Smith, on June 15, 1895, while the case was being
considered upon the record then made, temporarily suspended such
consideration and upon his own motion directed Mr. Waldermar Lind-
gren, assistant geologist in the Geological Survey, to proceed to the
land in question, examine the same and give the result of such exami-
nation. This direction was made in the following letter of instructions:

WASHINGTO24 Jne 15, 18.95..
AV. LINDGEx, Esq.,

Geological Surrey,
Sin: You will proceed to Tacoma, Washington, and there make an examination of

the N. of the NW. I and the N. i of the S. of the NWV. 1, Sec. 16, T. 20 N., R. 3 E.,
Olympia land district, in said State, upon which John G. McBride filed mineral
application No. 18, February 25, 1890. You will investigate the six locations (tventy
acres each) on said lands by takingmaterial fron the undistuibed ground, at different
elevations on each location. Yon will take such an amount of the material from each
of said locations as will enable you to ascertain the character of the alleged mine,
and to give an opinion as to whether or not the material is sufficiently rich in aurifer-
ous deposits to yield a profit to the miner. To ascertain this fact, you will, without
aid or interference from others, take the undisturbed gravel from different elevations
on each of the six locations, pan the material so taken, save the concentrates, and
determine therefrom (by assay, if necessary) the amount and character of the gold
per cubic yard of the material so treated. You will keep the results found on each
location separately, and make such memoranda as will enable you to state at what
elevations the material was taken. how much gravel was panned from each location,
and how much gold was found. You will also summearizo the results, to enable you
to give the general average as to the number of cents of gold per cubic yard of the
whole amount of material treated.

You are authorized to enploy a sufficient force of laborers to assist you in the
removal of the debris from the face of the gravel to be examined, but in all cases you
will personally remove from the ground the material for examination and will,
unaided, pan the results, and determine the values. No one should be permitted to
be in such close proximity as to make it possible to cast a doubt upon the results
reached, and if, in any case, by accident or design, you find that any one has had an
opportunity to falsify the results, you will take no cognizance of the material then
being treated, and obtain new gravel for further examination.
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When you shall have completed the investigation of the alleged mine, you will
give testinony before the register and receiver of the results found, as per these
instructions.

You will also give five days' notice to McBride, and also to the representatives of
the State, as to when your testimony will be given. After you shall have submitted
your testimony, full opportunity will be given both sides for cross-examination.

When completed, the testimony will be at once forwarded direct to this Depart-
ment, to be considered with the record now made.

Very respectfully,
(signed) HonC SITH,

Seeretary.

Full notice that this action was contemplated had been theretofore
given to both parties by the Secretary's letters of June 6, to their
respective attorneys, and a copy of the letter of instruction of June
15, was seasonably transmitted to such attorneys. Notwithstanding
this notice, no protest against, or objection to, the proposed action was
made by either party until after the Secretary's directions had been
fully executed, as hereinafter shown.

Complying with his letter of instruction Mr. Lindgren began his
examination of the land in question July 10, and completed the same
July 24, 1895. After giving the requisite notice thereof, as directed in
such letter of instruction, Mr. Lindgren, on July 29, appeared before
the register and receiver at the local land office and gave testimony
concerning his examination of the land and the results thereof. At
that time both parties were represented. by counsel. Mr. Lindgren,
after being duly sworn, and in the presence of such counsel, testified
that in pursuance of his letter of instruction he had made an examina-
tion of the land in question, had embodied the results of that exami-
nation in a written report, and, producing such report, stated that it
contained a true history and account of such examination and its
results. This report was then received in evidence without objection
and, after some cross examination by cousel for the State, the record
recites:

Thereupon the attorneys for the respective parties having no further questions
to offer, the taking of testimony is closed.

The testimony of Mr. Lindgren, with the accompanying report, was
then transmitted to the Department to be considered with the record
theretofore made. The more material portions of this report are as
follows:

GENERAL RSULrS.

The land in question . . . . contains only an extremely small amount of gold
and is of no value for mining purposes:

TOPOGRAPHY OF THE CLAIMS.

The laims are laid out on a roughly level plateau whose surface is approximately
350 feet above sea level and rises southward. Two V shaped gulches extend north-
ward; one the middle gulch traversing the six claims not far from their eastern end,
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the other, the west gulch, skirting the western ends of claims No. 1 and 2 and 5 and
6 only. The surface of the plateau is composed of coarse gravel and sand. The
thickness of this stratum and the character and thickness of the subjacent materials
are to be observed only in the steep slopes of the two gulches or in shafts sunk for
the purpose. At the northern edge of claim No. 1 the middle gulch is about 150 feet
deep. The lowest bed visible on the elaims is seen at this point in the tunnel 1, by
the lower dam. The steep slopes of the middle gulch afford ample opportunity for
ascertaining the character of the deposits above this.

TESTING OF THE GRAVEL DEPOSITS.

The method employed has been that of drifting, at different elevations, short dis-
tances into the hill-sides until undisturbed strata were reached. The tunnels are
from four to ten feet long and five to six feet high. Usually no trouble was experi-
enced in finding undisturbed strata, though the formations include quicksand, and
land slides have occurred. I adopted the method of sampling which I would have
used if requested to determine the value of the claim for a prospective investor; but
I sampled the claims much more thoroughly and have been more scrupulously care-
fRl in panning than would have been necessary simply to ascertain the value for a
purchaser. Both the middle and west gulches have been tested in this manner.
Most of the earlier developments were made along the middle gulch and in this the
majority of my tunnels also are located. The positions of the drifts have been
chosen with care filly to represent each claim, thoroughly to cover the entire work-
able thickness of gravels and fairly to test again localities worked in previous
investigations.

Thirteen of my tnnels are located on claim No. 1 which offers the best and deep-
est exposures of the auriferous naterial. Of these thirteen, Nos. l, 28, 29 & 30. are
located one above another between the old tunnel at the dam and the State's shaft
No. 2. Three others, (Nos. 2, 3 & 4) were driven further south on claim No. 1 in the
cut from which Mc.Bride took 870 cubic yards of gravel. Two tunnels, (Nos. 5 & 6)
were located still on claim higher up on the western slope and one, (No. 37) in the
top gravel on Pacific Avenue. Three tunnels were located in the west gulch at high,
middle and low elevations.

On claim No. 2 there are six tunnels; NOs. 7 & 8, are near the pump house of the
hospital in the bottom, Nos. 9 and 11 are abont 30 feet above the stream on the west
side, No. 12 is high tp on the eastern side-all in the middle gulch, and 34 on the
west gulch.

Claim No. 3 contains six tunnels located in the middle gulch, as shown on the map,
(Exhibit Nos. 4 & 5). Claim No. 4 contains six tunnels as shown on the map.
Claim No. 5 contains three tunnels, as shown on the map, one of which is located on
the west gulch. Claim No. 6 contains four tunnels, as shown on the map, one of
which also is located in the west gulch.

METROD OF SMIPLING.

All samples were taken to represent the entire face of the tunel freshly exposed
by myself. With a small pick I loosened the gravel or sand, and caught it in the
pan, from which I poured it into strong canvass bags. I took all the material repre-
sented in the face, and all kinds proportionately to their occurrence, without selec-
tion, except that where two or more strata appeared the samples of each were
usually kept distinct and separately noted. The samples were carried to the pan-
ning place in the canvass bags by myself and my assistants under my supervision.
The openings, the samples, and the sample bags and pans were constantly so guarded
that no one could have fraudulently influenced the result. But throughout the
examination of the claims, there has been no ground for suspecting such an attempt.
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METHOD OF WASH1NG.

All the pans were carefully washed by myself. The tailings from the last part of
each pan were caught in another pan and washed over again to guard against pos-
sible loss. In three instas ees only w as a color found in the tailings. The extremely
small size of the colors usually obtained attests the reliability of the panning, and
it is not possible that any larger colors could have escaped notice. The results from
each pan were noted separately. In all, 21L pans were washed from 37 openings.

CHAnACTH3R OF THE GOLD.

Only one kind of gold has been found. It is extremely fine, floury, and flaky and
will easily float on water when dry. The largest color found weighed about 0.05 of
a milligramme or 0.004 of a cent, and the smallest colors are almost of microscopic
size. The average size calculated from the assays is 0.015 of a milligramme, or 0.001
of a cent. The largest yield found in any one pan was at the rate of 0.8 of a cent
per cubic yard. The largest yield in any tunnel was from No. 36 on claim No. 5,
west gulch, where gold at the rate of 0227 of a cent was found in five pans, or from
No. 12 on claim No. 2 where the yield may have been nearly 0.3 cents per cubic yard,
as explained in the tests.

The report then states in detail the location and elevation of each
tunnel, the character of the gravel or dirt found, the quantity of
material palned, and the amount of gold therein; after which the
report proceeds:

Claims. Tunnels. Pans. Colors. Values determined.

1. ......... ..... ........ ...... . e.. ........ 12 80 35 0. 004 cts. per cubic yard.
0.110
0.080
0.020

2......... ... 6 35 21 0.150
3-.0...-------------.--:--. 6 26 18 0.130"
4-.......--------...--------- 6 32 14 0. 066
5 - - - - . .-- -. - - - - 3 . 18 15 0. 227
6............. ........... - 4 20 15 0.2130 '"

211 118

These results show a fairly regular proportion of approximately one color to every
other pan. Such a comparative uniformity of the results indicates a general distri-
bution of the gold present and the absence of rich paystreaks. The average value
per cubic yard represented by these samples could be calculated from the data given
above, were such a determination worth while. It is clearly apparent from the
results that this average value is considerably less than one cent per cubic yard; it
probably lies in the neighborhood of (.1 of a cent per cubic yard. The lowest value
at which a claim in this situation could profitably be worked is about 5 or 6 cents
per cubic yard.

In a gravel mass of this kind each gulch acts as a concentrating apparatus or a
sluice and in the bottom of it somewhat richer gravel may be found as secondary
accumulations. In considering the tenor of the whole mass these small secondary
concentrates are of no importance.

After referring to the geological formation of this land and the sur-
rounding country, the report proceeds:

All of these geological considerations bear out the results stated above as to the
character and amount of gold found. hey tend to confirm the conclusion that the
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claim does not contain gold in sufficient quantities to justify mining. Aside rom
all theories, however, this conclusion is one of fact definitely proved by the num-
ber and character of the samples, the results of panning and the care taken to
insure correct results.

On October 15, 1895, McBride, through his counsel, protested in
writing against the consideration of this report of Mr. Lindgren, con-
tending in effect: First, that an ex arte investigation and report
should not be received and permitted to change the preponderance, or
affect the legal force, of the evidence talen; second, McBride had not
been permitted to show by competent evidence that the methods of
investigation followed by Mr. Lindgren were crude, insufficient, and
unreliable; and third, that the opportunity afforded McBride to cross
examine Mr. Lindgren before the register and receiver was not equiv-
alent to having a day in court and an opportunity to defend against
such report when Mr. Lindgren

chose the places on the claims for testing the dirt, dug the dirt and tested it, with-
out the right or power of McBride to s e, interfere or object thereto.

Upon consideration of the report of Mr. Lindgren, the objections of
McBride thereto, and the evidence theretofore taken in the case, Secre-
tary Smith on November 30, 1895, issued the following second letter of
instruction to Mr. Liudgren:

WASHINGTON, D. C., XTov 30, 1895.
Mr. W. LINDGInEN,

Geological $rvey,
Sin: On June 15, 1895, you were directed to proceed to Tacoma, Washington, and

there make an examination of the N. of the NW. and the N. of the S. of the
NW. 1, See. 16, T. 20 N., R. 3 E., Olympia land district, in said State, with reference
to the character of an alleged placer mine thereon upon which John G. McBride filed
mineral application No. 18, February 25, 1890.

You u-ere directed to investigate the six locations (twenty acres each) on said
lauds by taking material from the undisturbed ground at different elevations on each
location, and ascertain therefrom the character of the alleged mine, with a view to
giving your opinion as to whether or not the material is sufielitntily rich in aurifer-
ous deposits to yield a profit to the minler.

Specific directions were given you us to your methods of procedure, and you vere
directed to give testimony before the Register and Receiver as to the results found
at the close of your investigation, after havin given due notice of sch examiuation
to McBride and the State, with opportunity to both sides for full cross-examination.

It appears from documents now before in that, in pursuance of your iustructions,
you spent fifteen days in iaking an examination and investigation of said alleged
mine, and that you appeared before the Register at Olympia, Washington, on the
29th day of July, 1895, and there gave your testimony in the presence of a represent-
ative of both the State and McBride. A report, dated July 27, 1895, prepared by
you and addressed to the Secretary of the Interior, giving your method of testing
the gravel deposits of the land, the general results reached, and your opinion of the
value of the alleged mine, was submitted to counsel on each side, and, without
objection, the same was admitted i evidence.

I have carefully examined this report, and find the same of much value in arrivino
* at a true solution of the controversy. You appear to have examined and treated
gravel from different elevations on the six locations, but in each instance the quan-
tity treated (about five pans to the tunnel) is quite small, and the whole amount of
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gravel examined (being 211 pans or cubic yards), while conclusive as far as it
goes, is yet too meager in my judgment to rest the case Upon that limited quantity.

You will therefore immediately return to the land, and make farther examination.
Inasmuch as McBride claims to have taken 870 cubic yards of gravel from an open
cut on claim No. 1, and obtained therefrom an average of lot cents of gold to the
cubic yard, you are directed to proceed to the same locality and there make addi-
tional investigations from undisturbed gravel in the same open cut. To avoid all
misunderstanding as to the situation of said "open cut", you will give McBride or
his attorney the privilege of designating that place, and its limits.

You will take not less than six cubic yards of gravel (working either i open cuts
or tunnels as you may think best), so arranged as to obtain an average of all the
material exposed between the lowest accessible level and the highest point of the
cut as left by McBride and across its width.

You are authorized to employ a sufficient force of laborers to assist you in the
removal of the debris from the face of the gravel to be examined; you are also
authorized to employ a competent assistant, who, with yourself, will remove all the
material from the ground for examination. Yourself and assistant will pal the
material, save the concentrates, and determine therefrom (by assay, if necessary,)
the amount and character of the gold per cubic yard of the whole amount of mate-
rial (at least six cubic yards) so treated. If in your judgment greater accuracy may
be reached by engaging the services of an assayer, you may make such engagement,
but in that event he also must testify.

No one should be permitted to be in such close proximity as to make it possible to
cast a doubt upon the results reached; and if in any case, by accident or design,
you find that any one has had ai opportunity to falsify the results, you will cast
aside the material then being treated, and obtain now gravel for further examination.

When you shall have completed the investigation in the locality designated, you
will give testimony before the register and receiver of the results found, as per
these instructions. You will also give five days' notice to McBride or his counsel,
and also to the representatives of the State, as to when your testimony vill be given.
After you shall have submitted your testimony, full opportunity will be given both
sides for cross-examination. Your assistant, laborers, or attendants, and the assayer
(should you elect to engage one), may be called by either side for examination.
When completed, the testimony will be forwarded by the register to this Departm-rent
to be considered with the record now made.

Very respectfully,
(Signed) ioKE SMITH, SeCeTery.

Notice of the issuing of this letter of instruction was seasonably
given to counsel for both parties, but no objection to the contemplated
action was made by McBride until after the Secretary's instructions
had been fully executed, as hereinafter shown. Before this last direc-
tiou wvas carried into effect, the State protested against the further
exploration contemplated and requested that the order be so modified
as to avoid the objection of the State thereto. This objection was
substantially stated in a written protest as follows:

The claimant is given the privilege of designating the exact spot from which the
gravel is to be taken and to mark its limits. Under these circumstances, we insist
that it is impossible to prevent the fraudulent introduction of gold into the gravel
to be examined without the possibility of detecting the fraud, excepting by the
proof that the gold found in other places in the vicinity is of different character and
of less amount.

This protest was duly considered but it was believed that the instruc-
tions contained in the order, would insure the examination of only
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untouched gravel and the prayer for the modification was not granted.
The letter of November 30, 1895, authorized Mr. Lindgren to employ

one assistant to aid him in making the required examination, but
authority was later given by the Secretary for the employment of two
assistants.

After complying with the last letter of instruction and giving the
requisite notice to counsel for both parties, Mr. Lindgren appeared
before the register and receiver at the local land office January 10, 1896,
anld gave testimony concerning his second examination of the land in
question and the results thereof. At that time the State was repre-
senlted by counsel but there was no appearance on behalf -of McBride.
Mr. Lindgren, after being duly sworn, testified that he bad made the
examination required by the second letter of instruction and had incor-
porated the results thereof in a written report; that the examination
was impartially made and that the report contained a true account of
such examination and the results thereof. The two assistants, John
Malmberg and Joseph Medlyn, who aided Mr. Lindgren in this exani-
nation, were then sworn and testified, in substance, that they were
experienced miners; that they had made a careful examination of this
ground; that there was not sufficielnt gold therein to make a paying
mine thereof; that they had read Mr. Lindgren's report and that it
correctly stated the panning done by them. This evidence, with Mr.
Lindgren's last report, was then transmitted to the Department to be
considered with the record theretofore made. The more material
portions of this report are as follows:

On Dec. 13 Mr. Paul de Heirry, local counsel for McBride met mie and proceeded
with me to the locality to be investigated. The limits of the McBride cut he desig-
nated as follows: Beginning at tunnel No. 2, claim No. 1 of previous report and
extending 30 feet nearly due north along the bank on the west side of Gallaghers
Gulch. The lowest place he fixed in the bottom of the cut, which is separated by
an 8 foot high narrow ridge from the creek, and which had very nearly the same
level as the creek. This lowest level is 8 feet below the floor of the old tunnel 2,
the elevation of which was fixed in the former report at 210 feet above the sea.
Regarding the upper limit of the cut, Mr. de Heirry was in some doubt but thought
it might have extended up as far as 11 or 12 feet above the tunnel referred to. This
would make the total height of the cut 18 or 19 feet. If the cut extended up as high
as this it must originally have h)ad a roughly triangular shape, most material being
taken from the lower level, and least from the highest.

METHOD OF WORK.

I determined to open the cut by means of three tunnels drifting from 10 to 15 feet
back in the solid bank and then branching to the right and left, in order to obtain
complete samples of the whole extent of the cut. It was decided to take most
material from the lowest tunnel, somewhat less from the second and least from the
highest and third, as very little, if any, gravel could have been obtained from that
level. The location of the tunnels and the place and aounts of sample taken, in
pans, are noted on the map attached to this report, (Exhibit "A"). The tunnels
are located close together, with a vertical distance of 6 or 7 feet between each; the
height is not less than 6 feet, the average width 2 feet 2 inches. The location of
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the tunnels and the general aspect of the place are illustrated by a photograph
(Exhibit ""). 'The lowest tunnel is referred to as "A", the middle as "B", and
the highest as " ". In all about 100 feet of tunnels were run, progress being rapid
and no timbering necessary, except in the approach to "A". Nobody but myself
and my two assistants was allowed to enter the tunnels and at night time they were
closed by a door and securely locked.

METHOD OF SAMPLING.

When the tunnels had been driven to a place at which it was decided to take a
sample the face was squared ip and the bottom cleaned. Then the gravel- was
picked down evenly over the whole face, the material shovelled into a wheelbarrow,
taken out to the panning place just outside of the tunnels and washed. Where the
tunnel carried water a suitable piece of wood was placed in front of the sample so
as to guard against any gold washing away.

METHOD OF PANNING.

The panning was done by myself and my assistants in the most careful and pains-
taking manner possible. The concentrates of eack pan, were examined so as to
make absolutely sure of the character, size and number of colors obtained., The
colors were not counted, but notes were taken of the approximate average numbers
found. The colors found were brushed off with some black sand and the rest of the
black sand repeatedly exarmined for colors. The concentrates from the three tunnels
were kept separately, and afterwards by slow and careful work re-concentrated to
a small bulk, consisting of about one-tenth gold (in volume) and nine-tenths
black sand.

A test of six cubic yards means a practical worling test. To wash these sixncubic
yards by the pan means the use of the most accurate method known for saving
placer gold-a method by means of which practically all that the gravel contains
can be saved; in rockers or sluices a large percentage of the finest colors are invari-
ably lost.

METHOD OF DETERMINING THE GOLD.

To collect and weigh the gold by simply separating it -by water from the black
sand is well nigh impossible, as the dry colors form almost impalpable dust or
minute flakes very apt to be lost and all floating easily on water. This being a prae-
tical working test I thought it suitable to employ the process mostly used in
practice, i. e., the amalgamation. The amalgamation was done by myself in the
laboratory of Mr. C. E. Bogardus, City Chemist of Seattle, with results as stated
below.

To each sample of black sand and gold a little water, quicksilver and a drop of
hydro-chloric acid was added; it was then ground lightly until all of the gold had
been taken up by the quicksilver; then the quicksilver was separated and the black
sand examined for gold and finely divided quicksilver with the most scrupulous care
and not laid aside until perfectly pure. Finally the amalgam was dissolved in nitric
acid and the residual gold weighed.

TUNNEL A.

The lowest tunnel was started near the northern end of the cut one foot lower
than the lowest point indicated by Mr. de Heirry. Its direction and the samples
taken are indicated on Exhibit "A". The grade of the tunnel is very slight. The
elevation of the floor is 201 feet. The height of the tunnel near the entrance is 7
feet 2 inches, further in a few inches lower. The first sample was taken twelve feet
from the entrance. The material is a pretty firmly consolidated gravel, not at all

2670-VtOL 25- 12
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cemented, however; at intervals small streaks of sand were found. The total length
of tunnel with its branches is 49 feet; total amount of gravel removed about 24j
cubic yards, of which 3jterepanned, aproportionofabot7 to 1. Thesaniplesfrom
this tunnel contained more gold than those from the upper tunnels and the average
number of colors to the pan was estimated to be between one and to. The gold
was mostly in form of minute extremely light flakes, of bright color.

Table of Paaliugs.

Lindgren' Malmberg edlyn Total.

flec.2 am-14.... . 1. . 12 40
20 p.In--i ... ........ . lo

"21 a.m. .- . . . 16 18 14 50
21p.m .. 15 8 7 30
22 a. -- .................-- 27 128 50
22 p. 1 .......... .7 151 32
23 a.m. --. ,, , 16 18 191 53
23 p--. m .-- . ... 1 4 6 131 35
24 a.m -............ ... -20 23 241 67
24 p.m. ......... . .. ..... . ... I1 11 11 33
25 a.m ..- . , 2 22 22 67
25 p.m. -, ,,,,, ... ,,,- 16 6 14 36

201 128 174 503

Reduced to cubic yards 3.3.
In the concentrates from this tunnel a total of 5.6 milligrammes gold were found,

equivalent to 0.37 of a cent or 0.11 of a cent per cubic yard.
Gold shown in vial (Exhibit "D")

TUNNEL B.

The second tunnel was started 7 feet 2 inches higher than the first, and driven in
a nearly parallel direction. The height was 6 feet 2 inches. The direction of the
tunnel, as well as the amounts (in pans) and the localities of the samples are indi-
cated on Exhibit " A." The first sample was taken 14 feet from the mouth. The
material is chiefly sand with smaller strata of gravel at the bottom and near the top.
The total length is 44 feet; total amount of material removed 22 cubic yards; of this 2.8
were panned, a proportion of about 8 to 1. The gold obtained from this tunnel was
much less in quantity than that from tunnel A and generally of extremely fine, floury
character; the average amount of colors was estimated to be one per two pans.

Table of Paintings.

Lindgren. Malmberg. Medlyn. Total.

Dec.27 a.m - --- ----- ---------------------- 21 111 17 5827 . 11 : -- -- -- -- -- -- -- -- ~~ ~~ ~' ~~ ~~ ~2115 ! 17 53
" 28 a.m ...-. . . .......... ... 19 15 26 60
28 p.m -- .- ...... 20, 20 20 60
29a. n -- ---------------------- I ~....... 19 i 16 15 50
26 P. II- .. . .m. . ...... .. . 21 21 20 65
30 a.m -.. - .. 20 i 11 13 50
30 P. m .........................-.... - - 13 10 9 32

171 119 | 138 428

Reduced to cubic yards 2.8.
In the concentrates from this tunnel a total of 1.5 milligrammes of gold were

found, equivalent to 0.1 of a cent or 0.036 of a cent per cubic yard.
Gold shown in vial (Exhibit "E").
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TUNNEL C.

As already noted there was no probability that any large amount of gravel had
been taken from this level, and it was not thought necessary to take as large and
extensive a sample from it as from the lower levels. The tunnel was started 6 feet
9 inches above tunnel B, and (Iriven in a westerly to northwesterly direction. The
first sample was taken six feet from the mouth aud the others as indicated. The
material is a sandy gravel with large cobble stones, containing very little black
sand. The total length is 20 feet; total amount of material removed about 9 cubic
yards, of which 1 cubic yard was washed. Only six colors, all very small, were
obtained from 154 pans..

Table of Peaigs.

Lindgren. Maimberg. } MIedlyn. Total.

_____ ,I ._
Dec. 30 p.m ----------- ............... .............. 7 7 5 19

31 a. m ..- --------------- ..................- 25! 25 20 70
S p ......- .. 23 20 22 65

55 52 47 154

Reduced to cubic yards 1.
In the concentrates from this tunnel a total of 0.1 milligramine of gold was found,

equivalent to 0.0066 of a cent per cubic yard.
Gold shovwn in vial ("Exhibit F")

sum ajary.

Cabic vards Cents per cubic
_ft-ashed. yard.

Tunnel A .. 3 . ..................... 1---------------....... 313 ! .11
B .---------------- ............... 2.8 0.036
C .... ..... ....... ....... ........ 1 0 007

7.1 averaging 0.057 of a cent.

It follows from the data given above that the gravel and sand from the so-called
:MfcBride ent is absolutely worthless for mining purposes. It has already been stated
that only one kind of gold-very fine, flaky or floury-has been found and it may be
added that not one of the colors obtained would weigh 0.004 of a cent, the size of
the largest one found during the investigation of last summer. Gold of this char-
acter may be saved in a pan but only a small portion of it could be caught in sluice-
boxes, so that if the gravel did contain 10 cents per cubic yard of this kind of
gold, not one tenth of it could be obtained by the ordinary manner of washing on a
large scale.

In the instructions it is stated that McBride sluiced 870 cubic yards of gravel from
this cut, and alleges to have obtained therefrom an average of 10 cents of gold
per cubic yard or a total of $92.80. The results of this examination indicate beyond
doubt that the gold was not derived from the undisturbed gravel of this cut.

While McBride did not avail himself of the opportunity to be present
at, and participate in, the taking of the testimony of Mr. Lindgren at
the local office on this second occasion, he did affirmatively acquiesce
in the last letter of instruction to the extent of designating the ground
which should be examined and tested by Mr. Lindgren, pursuant
thereto.
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Since the receipt of the reports of Mr. Lindgren, the case has been
orally argued, McBride earnestly protesting that neither report should
be considered. In this onnection it is proper to briefly recall the
situation which led to the order of Secretary Smith directing that all
examination of the land in question be made by Mr. Lindgren, as dn
expert. The two hearings had been had before the local land office. The
evidence presented in the record was voluninous and contradictory.
The land in question was originally public land of the United States,
and being surveyed and a part of section 16, it had passed to the
State of Washington unless it contained valuable mineral deposits.
If mineral in character, it was excepted from the grant to the State
and McBride was entitled to purchase it under his mineral application.
It thus became the duty of the Secretary of the Interior to determine
the character of the land, and the rights of the State and McBride
thereto. Secretary Sith, in the discharge of this duty, and in the
exercise of his discretion, ordered that the land be examined by a
competent and impartial expert of his own selection and suspended
further consideration of the case until this could be done. Prior
notice of the contemplated order was given in writing to both parties,
and when the order was made, a copy thereof was seasonably trans-
mitted to each party.

The report of the expert was not to be a secret one but was to be
fully disclosed, under oath, at a public hearing before the local office,
timely notice of which was to be given both parties and full opportunity
afforded for cross examination.

The testimony of the expert was not to be given exclusive influence
in the decision of the case, but was to be considered with all the other
evidence.

No complaint of partiality or incompetency has been lodged against
the expert selected.

The second order was like the first, excepting that it directed that an
additional examination be made at the very place fromh which McBride
claimed to have obtained the richest gravel, and permitted McBride to
designate this place and define its limits.

The opportunity for full cross examination provided by both orders
readily enabled McBride to inquire into the methods of investigation
followed by Mr. Lindgren, the bases for his conclusions or opinions,
his experience, qualifications and any other matter which would affect
the force to be given to his testimony, but this opportunity was not
accepted by McBride.

If there be any real objection to the orders of Secretary Smith, it is
that opportunity was not given to meet this new expert testimony and
show any infirmity therein by other and rebutting evidence, but no
modification of either order in this respect was ever requested. It is
not now necessary to consider the merits of this objection, nor whether
it has been waived by failure to seasonably seek such modification,
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because at the oral argument which was had before the Department,
counsel for McBride were expressly asked whether, in the event it was
deemed proper to consider the reports of the expert, they desired an
opportunity to present any evidence in opposition thereto. To this the
answer was that they did not desire to present any other evidence but
requested that the case be now determined upon such evidence as
might be held to be properly before the Department.

Under these circumstances, I have no hesitancy in holding that both
reports of Mr. Lindgren should be considered and weighed with all of
the other evidence, in determining the case.

The remaining and principal question is whether the land in question
contains valuable mineral deposits such as will yield to the miner a
profit for their extraction.

On this point the evidence is conflicting. Your office and the local
office concur -in finding that the land is mineral in character and sub-
ject to sale as such. These concurring findings-the evidence being
conflicting-are entitled to great consideration and should not be
rejected unless a mature and careful examination of the entire record
clearly demonstrates that such conclusion is wrong.

Without entering in extenso into a discussion of the evidence, but
considering all that was produced at the two hearings, it is entirely
clear that in the prospecting of the land in question to determine the
mineral quality thereof, the State employed more men, sunk more
shafts, sunk them to a much greater depth, and generally did more in
the way of exploration than was done by the mineral claimant. The
prospecting by the State was also more generally distributed over the
land than Was that by the nineral claimant. The witnesses for the
State appear to have been as competent and as impartial as those for
the mineral claimanit, but n either the mtethods nor the evidence of
either party is entirely free from criticism. The immediate proximity
of the land to the city of Tacomua, and its great value by reason thereof,
have not lessened the efforts of either party to obtain final title thereto.
The price of laud under the placer mining law is $2.50 per acre and
this, contrasted with its value as sburban property, may have fur-
nished a motive for the prosecution of the mineral claim.

The character of a tract of land can not be wholly determined by
reference to the surrounding land, and yet the mineral quality of such
surrounding land is, at least in cases otherwise doubtful, a proper
subject for consideration. The section of country in question has long
been settled and occupied by a large population and yet none of the
land in that vicinity has ever been entered nder any of the mining
laws, and no kind of mining has been, or is being, successfully prose-
c uted there.

In the departmental decision of Marchl 17, 1894, supra, it was leld,
as before shown, that the burden of proof was on the State and it was
directed that the second hearing proceed on that line. Without iwiv
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affirming or disaffirming this holding, it is sufficient to say that it
thereby became the law of the case for your office and the local office.
The State made no effort to obtain from the Department a modification
of the decision in this particular, and it was not competent for your
office, or the local office, to make a modification thereof or to depart
therefrom. t may be, however, that the direction as to the burden of
proof has been somewhat misunderstood and misapplied. The holding
of the Department was that the mineral locations and the return of the
deputy mineral surveyor gave to the land a mineral character, not con-
clusive but prima facie, and cast upon the State the burden of over-
coming the same. The task of sustaining this burden was necessarily
affected by the extent of the exploration and discovery which supported
the mineral locations and the deputy mineral surveyor's return. It
was by reason of such exploration and discovery that a mineral char-
acter was impressed on the land and the force of this impressed
character is necessarily measured by the extent and nature of its sup-
port. If the mineral character of a claim is founded upon the explora-
tion of only one portion thereof, the burden thereby cast upon one
attacking the mineral location is sustained by evidence of exploration
on that same portion sufficient to demonstrate its non-mineral character
and thereby overcome the alleged prior exploration and discovery. That
which has given a mineral character to the entire claim being thus
shown to be unfounded and thereby destroyed, the mineral character
is removed; the support belng destroyed that which was supported
goes with it. In such a case it would be unreasonable to also require
that the non-mineral claimant should make actual and physical demon-
stration of the non-milleral character of that portion of the claim which
has never been explored or tested by the mineral claimant.

This land not being in a mining region and the same having been
returned as non-mineral by the public survey, and having been origi-
nally classed as non-mineral in consequence thereof, it is doubtful
whether the Department in placing the burden on the State intended
to require that the State should more than overcome and destroy the
effect of the subsequent mineral locations and mineral survey. Cer-
tainly it was not a condition to the State's success that it should by
actual working and mining of all of the ground in question at and
below the surface make a physical demonstration that there was .no
valuable mineral in any part thereof.

What has been said respecting the burden of proof is called forth by
sonie portions of the opinions of the local office and of your office which
seem to have expressed the belief that nder the direction of the
Department on that subject it devolved upon the State to show that
the land is in fact non-mineral and that any ground not actually pene-
trated and explored by the State and thereby demonstrated to be with-
out valuable mineral deposits should be held to be mineral without
regard to whether it had ever been penetrated and explored by the
mineral claimant.
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It is not clear whether the decision of the local office of November
17, 1894, and the decision of your office of February 5, 1895, were based
upon a consideration of all of the evidence taken at the two hearings
theretofore had, or whether they were based solely upon the evidence
taken at the second hearing.

The extent and nature of the exploration and discovery and the
deputy mineral surveyor's return, upon all of which the mineral claim
herein is predicated, were shown by the evidence produced by the
mineral claimant at the first hearing, and a statement thereof is made
in departmental decision of March 17, 1894, supra, so that it need not
be here repeated. At the second hearing, while introducing some
evidence of more recent prospecting and exploration, the mineral
claimant rested largely upon the evidence produced at the first hearing.
As stated in the first departmental decision, it was then asserted by
the mineral claimant that the deposit of gold was general throughout
the various portions of the claim and that the value of the claim was
$3,240,000 on the basis of 18,OuO,000 cubic yards of available material
having a mineral value of 18 cents each.

The evidence produced by the State at the second hearing disclosed
the nature and extent of the prospecting and exploration done by the
State preparatory to that hearing. This work consisted in the sinking
of eight shafts on the six claims, being at least one shaft on each claim,
and the running of a tunnel from the middle gulch twenty-four feet
into the bank of claim No. 1. These shafts penetrated the ground to
lower levels ranging from 60 to 124 feet below the surface, and the
tunnel was run from the lowest level of the gulch which was about 150
feet below the surface. The material removed from the shafts and
tunnel was all fairly sampled and tested and was shown to carry less
than one cent of gold to the cubic yard. In considering this evidence
your office decision says:

I am satisfied that down to the level of greatest depth reached by State's wit-
nesses, in any of these shafts, there is no gold in paying quantities on any of the
six locations.

Excepting that the decision erroneously gives 101 feet as the level of
greatest depth, instead of 124 feet, I fully concur in the conclusion so
expressed. The evidence of the State to the effect that there is no
gold in anything approaching paying quantity down to the 124-foot
level, is so clear and so convincing that it not only overcomes but
entirely overwhelms the evidence of the mineral claimant relating
thereto. The shock thus given to the prior claim and evidence of the
mineral claimant by the State's demonstration of the almost barren
character of the claim to that depth, is now attempted to be avoided
by the assertion that the mineral value lies below that level, and this
despite the fact that mineral claimants principal witness at the first
hearing testified that on this land the gravel in the higher levels carries
the most gold.
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The excavation of the State's shafts was generally arrested by water
found at the depth reached, but on reaching water in one shaft a well-
borer with a six-inch tube was employed, by which the work was prose-
cutel to a depth of more than 180 feet below the surface. It is urged
by McBride that the use of this well-borer in earth saturated with
water, was not a fair method of testing the mineral quality of the
ground. While this contention is probably correct, the result of this
experiment is otherwise shown to be entitled to but little weight and
cannot be invoked by either party.

The other work of exploration by both parties, was that of panning
gravel and dirt taken from the bottom and along the sides of the gulch,
and the sinking of shallow pits in, and the running of tunnels from,
the lower portions of such gulch. Here, as elsewhere, the evidence is
conflicting, but in this instance the conflict is more difficult of solution.
This gulch was formed by the action of water. The washing down
of the gravel has tended to concentrate toward the bottom of the gulch
all the heavy material, so that what is in the lower portions thereof is
largely the concentrates from the gravel above. A considerable por-
tion of the gold which was so sparsely scattered through the entire
body of gravel so washed down, may be, and probably is, embodied in
this concentrated material so that it furnishes no standard for deter-
mining the mineral value of the great body of undisturbed gravel and
earth in the claim.

The State has at all times claimed that where the surface and dis-
turbed material in the gulch is penetrated, the untouched gravel so
reached does not carry sufficient gold to pay for its extraction by any
method, and that there is no appreciable difference in the amount of
gold carried by the gravel in the different levels. This claim is sup-
ported by the State's evidence describing the prospecting, by its
witnesses, in the gulch and giving the result of the examination and
testing of the material taken from the State's tunnel run on the lower
level. Opposed to this is the evidence of considerable prospecting in
that locality by the mineral claimant and the testimony of some of his
witnesses, that 870 cubic yards of gravel taken by them from an open
cut i the lower part of the gulch, yielded an average of 10N cents of
gold to the cubic yard.

It was particularly in connection with this conflict that Secretary
Smith directed that the land in question be examined by Mr. Linclgren
as an expert, and especially that the undisturbed gravel on the face of
said open cut should be carefully examined and tested, after the desig-
nation of the place and its limits by the mineral claimant. Mr. Lind-
gren's reports, or testimony, show that he faithfully followed the direc-
tions of the Secretary; carefully examined and tested undisturbed
material at various points and levels along the gulch; and especially
made a thorough examination and test of the undisturbed material at
the point designated by the mineral claimant as the place where the



DECISIONS RELATING TO THE PUBLIC LANDS. 185

latter claims to have taken out a considerable amount of gravel. These
reports bear no evidence of partiality, and the qualifications of Mr.
Lindgren and the manner in which he performed his work are such as
to give weight to his testimony. He says the land in question, including
the lower levels and the place so designated by McBride, contains an
extremely small amount of gold, less than one cent per cubic yard and
has no value for mining purposes.

This fully corroborates and sstains the claim and evidenee of the
State. From all of the evidence, including the testimony of Mr. Lind-
gren, I am clearly of opinion that the land is not mineral in character,
is not subject to disposal under the mining laws, and that it passed to
the State under its school grant. The decisions of your office of January
4, 1893, and February 5, 1895, are hereby vacated with instructions to
dismiss the mineral application.

PAYMENT-PRE-EAPTION ENTRY.

GILBERT SCUDDER.

The government sould not be heard to say that the payment of the purchase price
of a tract of land under the pre-emption law was prematurely made, and not
accepted by the receiver in his official capacity, where a suit is afterwards
brought by the government against said receiver, and his sureties, for the
recovery of public moneys, unaccounted for, and the price of said land is
included in the sum sued for, and said suit is compromised on the payment of a
stipulated sum in satisfaction of the claims sued neon.

Secretary Bliss to the Commissioner of the General Land Office, Septem-
(W. V. D.) ber 2, 1897. (W. M. B.)

Gilbert Seudder appeals from the decision of your office, of date
October 12, 194, wherein he was denied the right to make entry for
the land covered by his pre-emption declaratory statement No. 2758,
filed March 31, 1885, to wit, the N. . of the SE. 1 and the E. - of the
SW. of See. 13, T. 14 S., R. 26 B., Las Cruces land district, New
Mexico, unless payment was made of the purchase price of the land
involved.

Appellant alleges that payment in full of the purchase money in
question has already been made.

The record submitted shows that final proof was made June 26,1886,
for the land covered by the above described pre-emption filing. Appel-
lant further alleges that the register at the local land office demanded
payment of the purchase money for the land claimed at the time final
proof was offered and submitted, and that he paid the same at the
time of submitting such final proof by turning over to James Brown,
the receiver at the local land office, $200.00 in surveyor-general's scrip,
which is receivable in payment for public lands.

Receiver Brown having failed to account to the government for the
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purchase money paid by Scudder, at the tine and in the manner above
described, wrote to Scudder after his retirement from office, as appears
from your office letter, saying: "1 I am owing you $200.00 in surveyor's
scrip."

After holding that the showing made by Scudder as to payment by
him to receiver Brown of the purchase price of the land in question
was insufficient, your office decision contained further statement and
ruling, as follows:

A protest was filed against the proof which was not finally decided until August
15,1889, when the secretary's decision upon a motion for review was promulgated.
The land was awarded to Scudder.

Further, no payment could have been legally received until after August 1, 1889,
and any funds intrusted to Mr. Brown in 1886 were so intrusted as the agent of the
claimant and not as the agent of the government. (6 L. D., 713.)

The decision appealed from does not appear to have been based upon
all the facts as they appeared upon the records of your office prior to
and at the date said decision was rendered.

With the papers constituting the record in this case is filed the affi-
davit of Eugene A. Fiske; United States district attorney, which shows
that suit was brought on behalf of the government, in the United
States district court for the third judicial district of the Territory of
New Mexico, against receiver James Brown and the sureties on his
bond for the recovery of public moneys received at the local land office
by the said Brown and which were not accounted for. It further
appears from said affidavit that the sum of $200.00, which Scudder
claims to have paid receiver Brown as purchase money for the land
involved, was one of the items in the bill of particulars or statement
showing the indebtedness of the said Brown to the government, which
was sought to be recovered in the aforementioned sit, managed and
conducted by the said Fiske on the part of the government, and which
was never brought to trial but compromised by payment of a sum
agreed upon to the government by the sureties of Brown.

The evidence upon that particular point is corroborated, as appears
from an examination of the records of your office, by that furnished by
anl itemized statement contained in one of the abstracts embodied in
General Land Office report No. 48,280 (division of accounts), dated
April 26, 1890, which also shows that the said $200.00 claimed to have
been paid by Scudder was one of the items which went to make up the
total indebtedness of $3,793.02, as shown in said report to be due the
government on July 20, 1889, by Brown, for the recovery of which the
referred to. suit was instituted.

It further appears from the General Land Office report No. 55,826
(division of accounts), dated March 28, 1893, that the suit for the
above stated indebtedness of Brown was compromised by his sureties
paying to the government the sum of $1,286.38, in full satisfaction of
the said receiver's indebtedness, and that Brown and his sureties were
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discharged from any and all liability on account of Brown's indebted-
ness to the government.

It does not appear from any of the above referred to statements or
reports upon what particular basis Brown's indebtedness to the gov-
ernment-made up in part of te purchase money paid by appellant-
was adjusted or scaled, nor does it anywhere appear in the papers or
reports appertaining to or connected with the referred to suit and com-
promise that the claim of the government against Brown and his sure-
ties for the $200.00 paid by Scudder was abandoned in the compromise
and settlement between the government and said sureties, whereby the
government acknowledged satisfaction in full for the moneys making
up the different items in the statement or bill of particulars upon
which suit was brought.

If it were true, as stated in your office decision, that the money paid
by appellant was not due or payable at the particular time payment
was made, in that it was paid at the time of presenting final proof, and
before such proof was accepted or approved, yet in view of the subse-
quent suit by the government against the receiver and his sureties for
this amount, among others, and the acceptance of a stated payment by
the sureties in satisfaction of the claims sued upon, the government
could ot be heard to rge that payment was prematurely nade or
that the receiver accepted the payment in his personal capacity and
not as the official representative of the government. (Potter v. United
States, 107 U. S., 126.)

It is sufficient for the purpose of this case to know that the bringing
of suit by the government for the recovery of the said $200.00-it not
appearing that there was an abandonment of its claim therefor in the
compromise and settlement of Brown's indebtedness-was an acknowl-
edgment or admission on the part of the government that the same
had been paid to Brown in his official capacity, and was, furthermore,
a waiver of the question as to whether or not said purchase money was
paid at the particular time it was due and payable under law and regu-
lations. It is accordingly held that the appellant Scudder is entitled
to male entry of the land involved and receive final certificate thereon
without any additional payment of the purchase price of said-land, and
it is therefore hereby ordered that such entry be allowed, and final cer-
tificate be issued to appellant, with out such payment.

The decision of your office requiring Scudder to make further pay-
ment of the purchase price of the land claimed before allowance of
entry and issuance of final certificate therefor, is hereby reversed.
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PAYMENT-DESERT LAND ENTRY.

S. W. RUSSELL, ADXR.

Under the departmental regulations governing the submission of final proof, and
making payment, the entryman is required to make such payinent at the time
of submnitting proof, and it is the duty of the receiver to accept the money at
such time; and the subsequent failure of said officer to account to the govern-
ment for the purchase price of the land, so paid, will not defeat the right of the
entryman to receive patent without further payment.

The cases of Walter Newton, 22 L. D., 322, and Francis J. Dysart, 23 L. D., 282,
cited and modified.

Secretary Bliss to the Corn missioner of the General fLand Oice, Septern-
(W. V. D.) her 2, 1897. (W. M. B.)

This is an appeal by S. W. Russell, as the administrator of the estate
of Martin M. Mason, deceased, from your office decision of September
7, 1894, wherein was rejected the application of said administrator, to
have the desert land claim initiated by Mason during his life time by
declaration No. 716, filed January 22, 1889, for section 8, township 14
south, range 26 east, Roswell land district, New Mexico, passed to final
entry without further payment on the purchase price of the land.

In their report of October 12, 1893, to yonr office, relative to the status
of the desert land claim in question, the local officers say:

In the matter of desert land entry No. 716, of Martin M. Mason referred to in your
letter " G" of September 3, 1893, Mason made final proof on said entry on the 16th
day of November 1891, before A. A. Mermod, U. S. Commissioner at Eddy, New
Mexico. The proof was held at this office for supplemenital proof of reclamation and
proof of water appropriation, both of which were furnished on March 9,1893,.
The said final proof was not put on record.

Your office letter in reply to the report of the register and receiver
contained statement as follows:

It is shown that Mason paid to Receiver Frank Lesnet at date of proof November
16, 1891, $t40.00 as purchase money on the final entry.

Said proof was held to be defective by your office, and the etryman was notified
to furnish supplemental proof of reclamation and proof of water appropriation to
cure said defects.

And in disposing of the case upon the state of facts as above recited
your office held, and instructed the local officers, as follows:

As the money in the case now in question was merely deposited with Frank Lesnet,
and has ot been accounted for nor covered into the treasury, it is a case between
the claimant and Lesnet, and von are instructed to require the etryman to pay the
receiver the proper amount of purchase money due on the final entry provided the
proof is correct, and make due retarns thereof to this office.

Receiver Lesnet having failed to account to the government for the
purchase money in question, your office in refusing to allow final entry
to be made of the land involved-though final proof already submitted
should be found complete and correct-without further payment of the
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purchase price of the land, based its action in the matter upon a rule
alleged to have been laid down by the Department in the case of
Matthiessen and Ward 6 L. D., 213) expressed in the following words:

Moneys are not payable to a receiver of public moneys until an entry has been
allowed by the register and certificate given. Any moneys placed in the hands of a
receiver, or sent to him, to be afterwards applied to an entry, are not moneys law-
fully paid to the receiver for which the United States is responsible, but are simply
individual deposits in the nature of a personal trust. Such moneys are not received
officially, because not authorized to be received, etc.

The foregoing was not the ruling of this Department in the case cited,
but was only a quotation from your office letter in said case. What the
Department, as a matter of fact, did hold in Matthiessen and Ward, is
as follows: (syllabus):

A payment accepted by the receiver in advance of the time the local office is ready
to act upon an application to allow entry thereunder, is not in pursuance of any
duty enjoined by law, and a failure to account for such money, in the event that the
application is refused, is not a default to any obligation due the government, and
the sureties of the receiver would not be liable therefor.

With regard to the material facts connected with the application of
Matthiessen and Ward to purchase the decision in said case contains
statement as follows:

An application to purchase under the act of June 15, 1880, (was) made by
Matthiessen and Ward astransferees, w hich was refised by the Commissioner of the
General Laud Office, and said decision was affirmed by the Department npoW the
ground, that the act of June 15, 1850, gave the right of purchase only to persons
holding a conveyance from the entrymnan, and not to those claiming under a mere
contract to convey.

Since the above named applicants were not qualified to purchase
under provision of section 2 of said act of June 15, 1830, (21 Stat. 237),
as their claim was based merely upon a " contract to convey,"' and not
upon a "conveyance from the entryman," the purchase money, paid at
the time application to purchase was made, was not due and payable at
such time-nor could it become due and payable at any future time as
appears from the facts in the case and the law applicable thereto-
wherefore the receiver was not authorized to accept such money on
behalf of the government, by virtue of which fact no liability could
attach to the government where the receiver failed to account for money
improperly paid to and accepted by him, which constitutes the payment
an unlawful one.

The facts in the case of Matthiessen and Ward being entirely dissim-
ilar tq those disclosed by the record in the case at bar, the ruling in
said case can have no application whatever to the case now under consid-
eration. In the present case Mason paid the purchase money at the
time- he submitted his final proof on his desert land entry, and there-
fore at the particular time it was payable, and at which the receiver
was required to accept it, under rules and instructions regulating the
payment of purchase money upon lands embraced in all cash entries.
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Germain to that particular subject will be found General Land Office
circular of January a, 1885, (3 L. D., 298) containing instructions as
follows:

The purchase price of the land sought to be entered should always accompany the
proof and application to purchase, and if not found therewith the papers must he
promptly rejected and returned.

The circular of November 2, 1886, (5 L. D., 220)-approved by this
Department-to registers and receivers at local land offices, contained
additional instructions in the following words:

Proofs taken by other officers than registers and receivers must be immediately
transmitted, with the money to the register and receiver .... Proof without pay-
ment must in no case be accepted or received by registers and receivers.

In the case of Mather v. Brown et al. (13 L. D. 545) on review, it is
held that:

The payment or tender of the purchase money is an essential part of the trans-
action in cash entries of the public lands.

The ruling in the above cited case is in strict accord with the forego-
ing regulations and instructions of the Commissioner to registers and
receivers of local land offices, and also with instructions, of date Novem-
her 18, 1884, (3 L. D. 188), wherein said officers were instructed that:

Proof and payment must be made at the same time. Proof presented without
tender of payment must be reejected.

It would appear from the requirements of the foregoing regulations
and instructions that it was equally obligatory Upon receiver Lesnet to
receive the purchase money in question, as it was upon Mason to pay
it, at the time final proof was submitted, and before examination of
said proof and in advance of any action thereon by the local office.

In analogy with the rule laid down i the case of Andrew J. Preston
(14 L. D. 200) the facts as they appear of record in the case at bar-
considered in connection with appellant's statement that the final proof
submitted shows actual compliance with law-would seem to entitle
Mason's legal representative to have the desert land claim initiated by
the said Mason, deceased, passed to final entry without a second or
further payment of the purchase money therefor. The said rule in
Preston's case is as follows: (syllabus):

The failure of a receiver to properly account for the purchase money cannot defeat
the right to a patent under the pre-emption law, where final proof is submitted in
due form showing actual compliance with law, and fill] payment is made for the
land.

In that case it is shown that final proof had been made and accepted,
that the receiver had given his receipt for the purchase money, and
that final certificate was issued, but it does not appear from the facts
as related in the decision whether the prchase money was paid prior
or subsequent to examination and acceptance of said final proof. In
the absence of any evidence to the contrary, however, it wilt be pre-
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sumed that the proceedings in all respects were regular and that all
was done which was required to be done,-the payment of the purchase
money as prescribed by regulations, at the time final proof was sub-
mitted and prior to the acceptance thereof.

The facts in Preston's case-in so far as they relate to the tine of
submitting final proof and payment of purchase money, and the neg-
lect of the local officers to put such proof upon record, and failure of
the receiver to account for the purchase money turned over to him-are
similar, in such particulars, to the facts disclosed by the record in the
case at bar, and the ruling in the cited case, regarding the government's
liability for money paid under the circumstances stated, is based upon
the rule therein quoted, as laid down by the supreme court in the case
of Mcnight v. United States (96 U. S. 186) wherein the court says:

With a few exceptions, growing out of considerations of public policy, the rules
of law which apply to the government and individuals are the same. There is not
one law for the former and another for the latter.

The rules of law applicable to the transactions between individuals,
whereby the principal is made responsible for the acts of his agent per-
formed in the proper transaction of the bnsiness of such principal, are
too well known and settled to call for discussion here.

The facts as related in the case at bar clearly show that Receiver
Lesnet accepted the purchase money in question as agent and bailee of
the government at the particular time it was made payable and receiv-
able by regulations and instructions, and that the same was accepted
by him in the regular course of business, in his official capacity as such
agent, while acting Within the limits of his authority and recognized
jurisdiction. Under such conditions I can imagine no consideration of
public policy which would except the transaction between Mason and
the agent of the government from the operation of the general rule of
the law of agency.

In the case of ex parte Walter Newton (22 L. D., 322) however, where
the purchase money was paid at the time final proof was submitted for
the land sought to be entered, and where said official failed to account
for the same, upon application by Newton for re-payment of the money,
it was held (syllabus) that:

The payment to the receiver of the purchase price of a tract of land before the
local office is ready to act on the application to purchase makes the receiver the
agent of the applicant, who must look to such officer for the return of the purchase
money, if the application is rejected.

It appears that in said case Newton did not make final proof upon
his pre-emption claim until more than three years after settlement and
date of presenting his declaratory statement, and about four months
after a homestead entry had been made for the land involved, which
said entry was not made until very nearly two years and eleven months
after Newton's said settlement. A protest was filed by the homestead
claimant against Newton's proof and forwarded therewith to the local
office. A hearing was ordered and the result thereof was that the
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local officers found against Newton upon the ground that he "failed to
show compliance with the law," which judgment was affirmed by your
office, and his filing duly canceled.

It was due to noncompliance with law on Newton's part, and there-
fore his own fault, that his application to purchase and enter the land
involved was refused, and while departmental decision denying his
application for repayment of purchase money' paid upon the land
involved at time of submitting final proof was just and proper, still
the reasoning upon which that decision is based is fallacious and will
not be followed.

And again, in the case of Francis J. Dysart (23 L. D., 232), it likewise
appears that the purchase money was paid over to the receiver simul-
taneously with the submission of final desert land proof. Upon appli-
cation by Dysart for repayment of the money so paid-which the
receiver had failed to account for to the government or to return to
Dysart-it was held (syllabus) that:
. The payment of the purchase price of the land to the receiver before the accept-

ance of final proof is at the risk of the purchaser, and if said proof is rejected, and
the receiver fails to account for the money so paid the right to repayment from the
government cannot be recognized.

The decision in that case, as above indicated, is based upon the rule
therein cited, as laid down by the supreme court in Gibbons v. United
States ( Wall., 274), wherein the court say:

No governimient has ever held itself liable to individuals for the misfeasance, laches,
or unauthorized exercise of power by its officers and agents.

The act of the receiver in accepting the purchase money paid by
l)ysart, which, in accordance with regulations was due and payable at
the time of such acceptance, was a lawful act performed in a proper
manner, and was not, therefore, either a misfeasance or, in any sense,
an unauthorized act on the part of said official in so accepting the
same. It was with particular reference to the unauthlorized'acts of offi-
cers or agents of the government that the court were speaking when
they gave expression to the rule above laid down, in connection with
which the court, later on in the same case, say:

But it is not to be disguised that this case is an attempt under the assumption of
an implied contract, to make the government responsible for the unauthorized acts
of its officers, those acts being in themselves torts.

Thus it would appear that the rule laid down by the court in the case
of Gibbons v. United States, and which is relied upon in the case of
Francis J. Dysart, slpra, is not applicable to the facts in said case as
related therein, since the act of the receiver in accepting the purchase
money from Dysart was not, as already shown, unauthorized, but valid
and proper.

The principle upon which the government is held to be liable or
responsible for public moneys received by its bonded officers or agents
is that the inceptive act of such officer or agent must be authorized
and lawful in all particulars. Where the inceptive act is unlawful
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or unauthorized liability therefor does not attach to the government.
But where such inceptive act is a lawful one, and one which is duly
authorized; then a subsequent unlawful and unauthorized act on the
part of an officer or agent, such as misappropriating or embezzling
public moneys received in the due course of business, can not invalidate
the prior legal act of accepting such moneys so as to relieve the
government of all responsibility terefor.

Dysart's final proof was rejected for the reason tat it failed to show
entire reclamnation of the tract covered by his desert land entry, and
he filed his voluntary relinquishment, and his entry was thereupon
canceled. His application for repayment of the purchase money paid
by him and which was unaccounted for by te government's agent
could have been considered and disposed of under section 2 of the act
of June 16, 1880 (21 Stat. 287), relating to repayments, and should have
been disposed of under the provisions of said statute, instead of upon
the grounds stated in the decision in said case.

Payment of purchase money having been made at time final proof
was submitted in Dysart's case, it was error to hold that such payment
to the receiver before the, acceptance or approval of such final proof
was at the risk of the purchaser in case such proof was rejected, since
payment is required to be made, as hereinbefore shown, prior to the
acceptance of proof.

While the judgment in said case was undoubtedly correct, since
Dysart by and through his own fault alone failed to make final desert
land entry of the land ivolved, yet the reason given for rejecting his
applications for repayment-when; it appears that the purchase money
was paid strictly in accordance with departmental ruling and existing
regulations-upon the ground that such payment was not lawful and
proper, is not now approved and will not be followed.

Since Russell, as administrator, in the case at bar, applies for allow-
ance of final entry of the land in question upon the grounds herein-
before stated, and not for repayment of the purchase price thereof, the
government is not without the authority of law to discharge its obliga-
tion for the money received and embezzled by Receiver Lesnet, its
authorized agent. Such liability can be discharged by acceptance or
allowance of applicant's application.

You will, therefore, cause the final proof submitted, as alleged, in
this case to be examined, and if upon examination the same is found
correct and sufficient in all particulars by your office, it shall be ap-
proved, and Mason's legal representative will be allowed to make final
entry of so much of the land claimed as has been reclaimed and paid
for to which the estate of the said Mason, deceased, would be entitled
under law, without further payment of the purchase price of the land
involved.

The decision appealed from, modified as above indicated, is hereby
affirmed.

2670-vOL 25-13
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ALLEN L. BTRGESS.

Motion for eview of departmental decision of January 8, 1897, 24
L. D., 11, denied by Secretary Bliss, September 2, 1897.

RAILROAD LANDS-SECTION 5, ACT OF M3ARCH 3, 1887.

GRANDIN ET AL. it. LA BAR.

In holding that the right of purchase from the government under section 5, act of
March 3, 1887, is not restricted to cases in which the purchase from the company
was made prior to the passage of said act, but that the protection extended to
settlers in the second proviso to said section is limited to settlement made before
the passage of said act, the Department recognizes the remedial purpose of said
section, and the rule of construction that the proviso, being a limitation of the
remedy, mnst necessarily receive a strict construction.

A settler who is claiming the benefit of the second proviso to said section is not
entitled to plead want of notice as to adverse claims through the company, where
at the time of his settlement he was apprised of the company's selection, and the
record a such time disclosed a conveyance of the land by the company.

Secretary Bliss to the Commissioner of the General Land Office, Sep tem-
(W. V. D.) ber 2, 1897. (F. W. C.)

Edward G. La Bar has petitioned for the exercise of the supervisory
power of the Secretary of the Interior, in the matter of the case of
Grandin et al. v. La Bar involving the SW. i, Sec. 7, T. 146 N., B. 50
W., Fargo land district, North Dakota, and that further bearing be
afforded hini to the end that he may be sustained in his claimed superior
right to said tract.

La Bar's claim to this tract is based upon a settlement made October
1, 1857. The land is within the indemnity limits of the grant for the
Northern Pacific Railroad company, and was included in its list of selec-
tions filed March 19, 1883.

In the contest that arose between La Bar and the company upon his
(La Bar's) application to enter the land, the company's selection was
ordered canceled and La Bar was permitted to complete entry as
applied for. See departmental decision of October 14, 1893 (17 L. D.,
406). La Bar thereupon gave notice of his intention to submit final
proof, December 30, 1893, being named in the notice.

On December 29, 1893, John L. and William J. Grandin made formal
application to purchase this land under the provisions of section 5 of
the act of March 3, 1887, (24 Stat., 556), alleging that theyhad purchased
the land from the Northern Pacific Railroad company on September 15,
1876, and on the following day (December 30, 1893), filed a protest
against the acceptance of La Bar's proof.

La Bar made proof as advertised, which was duly accepted by the
local officers, the protest by the Grandins being overruled, and final
certificate issued to La Bar.
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In accordance with your office letter of May 4, 1894, the Grandins
were permitted to offer proof in support of their application to purchase
and La Bar was specially cited to appear.

At the appointed time both parties appeared and hearing was duly
held.

Upon the record made, the local officers recommended that La Bar's
entry be canceled. Said recommendation was sustained and La
Bar's entry held for cancellation by your office decision upon said
record, and, upon appeal, your office decision was affirmed (23 L. D., 301).

In his petition La Bar states that-
I did, on the 1st day of October, 1887, make a pre-emption settlement on said tract.

I immediately commenced improvements on the land, built a house thereon into
which I moved my family, and I have continued to reside OD that land with my
family to the present day. It is my only home, and I have on said tract over $3000
worth of improvements, including a house which cost $900, a barn which cost $500,
a granary which cost $500, a well which cost $300, and other improvements.

it is not only my home, but all I have, the saving of years of toil and labor, is
invested in that land.

When I settled October 1st, 1887, it was wild prairie, not a sod bad been turned,
nor any improvements whatever made thereon. There were no signs or evidence of
ownership or possession on the land.

I supposed and believed that there was no claim. to it by any person or persons
except the government and the railroad company, and my settlement and improve-
ments were made in perfect good faith, and were based upon the public orders of the
Land Department, stating that these lands were subject to entry.

I earnestly ask your special attention to these facts in relation to my settlement.
The railroad company asserted a claim to the tract adverse to mine, and after

much litigation the case was finally decided by the Secretary of the Interior on
October 14, 1893, in my favor, and he held that I had a right to make final entry and
payment for the land (17 L. D., 406).

In compliance with this decision I did on December 30, 1893, make final entry and
payment for the tract, and it was at this time that J. L. & W. J. Grandin made
application to pnrchase the tract under the 5th section of the act of March 3, 1887,
and notwithstanding the express decision which had been made in my favor by the
Secretary of the Interior, awarding me the land, and the fact I had made payment
for it, and the fact that I was a settler on the land under the orders of the 'Land
Department, and had resided thereon for years, Secretary Smith did, on August 29,
1896, render a decision cancelling my entry, and awarding the land to the said
Grandin (23 L. D., 301).

Now, this petition is filed to ask that you will correct the wrong and injustice
inflicted upon me by this action,.and to reconsider this case upon the point that was
entirely ignored by Secretary Smith in his decision, and upon a point which justi-
fies a rehearing in the case.

An examination of the decision of Secretary Smith shows that no notice was taken
of, or any attention given to, the fact that I was a settler upon the land, and was
protected by the express provision of law. I ask for this rehearing, not upon the
ground that a man can not be a purchaser in good faith from a railroad company
who makes payment for his land with the stock issued by the company, which was
the only question discussed by Secretary Smith in his decision, but I ask it upon the
grond that the land upon which I was a settler was not subject to purchase under
the 5th section of the act of March 3rd, 1887, that it could not be thus purchased to
the exclusion of my right as a settler in good faith.

The proviso to the 5th section of the act of March 3, 1887, expressly stipulates
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that the provisions of said section shall not apply to land settled upon subsequent
to December 1, 1882. In other words, lands thus settled upon are excepted from the
operation of said section. This provision of the law is clear and explicit, and I
submit that it was in accordance with the general tenor of land legislation, which
has for its aim and purpose the settlement of the public lands, and the protection of
bona fide settlers, who have, upon the faith given to the promises of the government
by its citizens, made their homes npon the public lands as I have done.

I am aware that the Land Department has held in some cases that the proviso to
the 5th section of the act of March 3, 1887, protecting settlers, does not apply to
those who settle after the passage of said act.

In the argument filed in support of the petition, after referring to
the rulings of this Department to the effect that a settlement under
the second proviso of the 5th section of the act of March 3 1887,
(supra) must have been made before the passage of the act, it is stated-

The Department held (22 L. D., 238), that a party who purchased from the rail-
road company subsequent to the passage of the act of March 3, 1887, is protected by
the st

Let us carry these two rulings to their logical conclusion and see how cruel and
unjust it is to hold that a purchaser subsequent to the passage of the act is protected
by its provision, but that an honest and bona fide settler is not thus protected.

In the case of Osborn et al. v. Knight (on review), 23 L. D., 216, the
contention was made that the decision in the case of Balch v. Andrus,
(22 L. D,, 238), in effect overruled the previous holdings of this Depart-
ment on the question as to the right of a settler under the second pro-
viso to said section 5, of the act of March 3, 1887, and in the answer
thereto it was stated:

Under the repeated rulings of the Department, a settlement claim initiated after
the passage of the act of March 3, 1887, cannot affect the right of the purchaser
from the company to make purchase from the United States under the provisions
contained in the body of section five of said act (Chicago, St. Paul, Minneapolis and
Omaha Ry. Co., 11 L. D., 607; Union Pacific R. R. Co. et al. v. McKinley, 14 L. D.,
237; and Swineford et al. v. Piper, 19 L. D., 9).

I can see no reason for changing this holding, nor does the decision of this Depart-
ment in the case of Balch v. Andrus (supra) make a change necessary.

The fifth section of the act of March 3, 1887, was remedial in its nature, and should
be liberally construed to embrace the remedy, viz: the protection of those who had
in good faith brought (bought) lands supposed to have passed under a railroad land
grant which had, for any reason, been excepted therefrom.

In the case of Balch v. Andrus (stpr.) it was held.:
'That it can make no difference whether the purchase from the company was made

before or after the passage of the act of March 3, 1887, if made in good faith, believ-
ing the title to be good and before the land purchased was held to be excepted from
the grant.'

The second proviso to said section in favor of settlers was a limitation upon the
right of purchase and should be strictly construed. To hold that it embraced
settlements made after the passage of the act of March 3, 1887, would be to offer
an inducement to 'jumpers' to settle upon lands held under a title believed to be
good, a purpose it cannot be believed was intended by the legislators.

La Bar claims to have had no notice of any claim through the rail-
road company at the time he made his settlement, but the proof made
by the Grandins shows that their deed from the company was recorded
as early as March 10, 1877, more than ten years prior to his settlement.
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This was constructive notice to La Bar, and as he was apprised of
the selection by the company he was put upon inquiry as to whether
the land had been sold by it.

While it is unfortunate that he had expended large sums in the
improvement of this tract, yet this Department is powerless to afford
him protection in the same by patenting to him the land under his
entry.

The petition is accordingly denied and herewith returned for the files
of your office.

PENNINGTON . NEW ORLEANS PACIFIC RY. C.

Motion for review of departmental decision of July 27,1897,25 L. D.,
61, denied by Secretary Bliss, September 2, 1897.

RELINQUISHMENT-VOLrJNTARY ACT-AGENT.

KERR V. KELLY.

Arelinquishment will not be recognized if it does not appear to have been the vol-
untary act of the entryman.

Under a relinquishment executed without consideration, and for the benefit of one
holding a fiduciary relation to the entryman, it is incumbent pon the party
presenting the same to show that no advantage was taken of the etryman, if
the good faith of the transaction is called in question by him.

Secretary Bliss to the Commissioner of the General Land Office, Septem-
(W. V. D.) ber 2, 1897. (C. W. P.)

On February 23, 1886, Thomas Kerr made timber culture entry, No.
1163, of the SW. I of Sec. 34, T. 23 S., t. 28, Visalia land district, Cali-
fornia. On June 28, 1892, Edward J. Kelly filed an affidavit of contest
against said entry, which was received by the local officers, subject to
a prior contest then pending against said entry.

On August 30, 1893, Kelly withdrew his contest and filed a relin-
quishment of said timber culture entry, purporting to be executed by
said Kerr on November 29, 1890: whereupon said timber culture entry
was canceled on the records of the local office. On the same day Kelly
presented homestead application for said land, which the local officers
received and held suspended until the final disposition of the pending
prior contest.

On September 4, 1893, Kerr filed an application, whereby he asked
that his timber culture entry be reinstated on the ground that he never
knowingly executed said relinquishment, and if he did execute the
same that he was then confined in the hospital of the city and county
of San Francisco, California, and was in feeble health, and it was pro-
cured by his being deceived as to its nature, and that the same is
fraudulent and is not an abandonment duly acknowledged by him.

A hearing was thereupon had before the local officers on Sptember
24, 1895. Upon the testimony submitted the local officers, on October
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17, 1895, found that Kerr executed said relinquishment when he was
in a very feeble condition; that he did not intentionally execute and
deliver it to Kelly, or any one else, to file, and that there is no evidence
of its delivery; and they recommend that the relinquishment be set
aside and Kelly's timber culture entry reinstated.
* On appeal, your office, by decision of April 22, 1896, held that it is
plain that this relinquishment had no legal effect; that a relinquish-
ment to be effective must be the voluntary act of the entryman; and
that Edward Kelly, the father of Edward J. Kelly, received the relin-
quishment, while he was Kerr's agent, when he received other papers
from Kerr for safe keeping; and that it was not in legal contemplation
such an instrument, while it was in his custody, and that no authority
is shown, or claimed, authorizing Edward Kelly to -deliver the relin-
quishment to his son, Edward J. Kelly, or to file it himself in the land
office, and affirmed the judgment of the local officers.

Kelly appealed to the Department.
The material facts are sufficiently stated in the decision appealed

from, and I concur i your office decision that the relinquishment should
be set aside and Kerr's timber culture entry reinstated.

In the case of Deming v. Cuthbert et al., 5 L. D., 365, it is held that
it is competent for the Department to investigate and determine whether
a relinquishment was executed in good faith, or whether the Depart-
ment has been imposed upon by fraud. And in the case of O'Brien v.
Riclitarik, 8 L. D., 192, it is said that it is well settled that a relinquish-
ment, to be effective, must be the voluntary act of the entryman.

Kerr swears that the relinquishment was not his voluntary act, and
that it was not filed in the local office with his knowledge or consent.
And it is not pretended that it was executed by Kerr for a valuable con-
sideration. If it is claimed that it was executed for the benefit of
Edward Kelly, without consideration, the testimony shows that at the
time Kerr executed the relinquishnent, Edward Kelly occupied a con-
fidential relation to Kerr-that he had been authorized by power of
attorney to represent Kerr in the contest then pending against his entry,
and it is an established principle of equity jurisprudence, that a party
seeking to set aside a gift, or other disposition of property in favor of
one who stands in a fiduciary relation to him, is not called upon to show
direct fraud, or advantage taken of the confidential relation between
them; but that such party ought himself to showthat nosuch advantage
was taken; that all was fair; that he received the gift freely and know-
ingly on the giver's part, and as a stranger might. (Story's Equity
Jurisprudence, Sees. 307-308-311-315.)

Edward J. Kelly has not thought proper to call his father, Edward.
Kelly, as a witness, and it-is not shown that no advantage was taken of
Kerr, that all was fair. And the defendant Edward J. Kelly does not
pretend that he paid anything for the relinquishment. The Department
will not sanction such a transaction. Your office decision is affirmed
accordingly.
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BEHAR 1v. SWEET.

Petition for reconsideration of departmental action herein see 24
L. D., 158, denied by Secretary Bliss, September 2, 1897.

SEGREGATION SRVEY-TNIEANDER LINE-1UPARIAN RIGHTS.

STATE OF CALIFORNIA ET AL. V. UNITED STATES ET AL. (ON
REVIEW.)

In the case of survey that is closed upon a meander line run for the purpose of
separating arable lands from alleged swamp and overflowed lands, lying upon
the borders of a lake, thus leaving a tract unsurveyed between the shore of said
lake and said meander line, parties taking title to the lands so surveyed acquire
no riparian rights to the nnsurveyed lands lying beyond said meander line.

-Secretary Bliss to the Jommeissiower of the General Land Offce, Septem-
(W. V. D.) ber 2, 1897. (C. J. G.)

A motion has been filed in this Department for review of its decision
of January 30,1897, i the case of State of California et al. v. The United
States et al. (24 L. D., 68), involving certain unsurveyed lands, border-
ing on Little Klamath Lake, in T. 47 N., R 2 E. and T. 48 N., R. 1 B.,
M. D. MA., San Francisco land district, California.

The main point upon which said departmental decision was predi-
cated is that the lands in controversy have never been officially sur-
veyed. The Departmeiit therefore directed a survey of the unsurveyed
lands in T. 47 N., R. 2 E., in order to quiet certain titles thereto, but
refused to direct a survey of the lands in T. 48 N., R. 1 E., because it
does not appear that title to any of said lands has passed from the
government.

The grounds for the motion for review are stated in- the following
specifications of error:

1. In finding that the land at the date of the survey was neither swaimp land nor
part of the lake-bed.

2. I holding that the laud at the date of the survey should have been surveyed
as agricultural public land.

3. In holding that the plat is erroneous in representing the land as part of the
lake-bed.

4. In assurming power to correct supposed errors in a previous final judgment of
the Department.

5. In holding that the facts of the present case required or justified the exercise of
said supposed corrective power.

For the purposes of the present decision it will only be necessary to
invite attention to some of the salient facts upon which the former
departmental decision was based.

The original proceedings in this case were instituted by John A.
Fairchild et al., who, styling themselves as "applicants for the gov-
ernment title to the swamp and overflowed lands hereinafter described,"
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petitioned the governor of California for an immediate survey of said
lands.

Subsequently W. B. McGill et al., representing themselves as home
stead settlers upon the lands in question, intervened by filing a petition
in which they deinied the claim of the State of California and the
swamp land claimants, that said lands are or were swamp and over-
flowed. They therefore
prayedthatthe lands be officially surveyed, with a view to deterllining the respective
rights of the State of California and the swamp land claimants on the one hand, and
of the United States and the homestead settlers on the other; in order that tey may
be able to make their entries according to law.

A hearing was accordingly bad, and in due time all the papers in the
case were transmitted to your office. The principal question at said
hearing was as to the character of these lands at the date of the
swamp-land grant, namely, September 28, 1850.

It appears that the survey upon which the first plat of T. 47 N.,
R.2 E., was based, was made in the year 1874. At that time United
States Deputy Surveyor McKay ran and established a meander line to
mark the boundary between the "plateau" of arable public land and
the lands which be considered swampy and unfit for cultivation. This
left unsurveyed a tract, containing by estimation 7,080.69 acres, be-
tween the arable land aforesaid and the boundary of Little Klamath
Lake. This is the tract in controversy ad was designated by the
deputy surveyor on his plat and field notes as "swamp and overflowed
land." It lay between the "inner meander line," so called by the sur-
veyor, separating the arable from the alleged swamp and overflowed
land, and the "outer meander line" (imaginary) separating the swamp
and overflowed land from the waters of the lake proper. The sub-
-divisional lines were closed at the " inner meander line," thus leaving,
as heretofore stated, the land in question ansurveyed.

Your office, in a letter addressed to the surveyor-general,
found the returns of survey defective and irregular .... in that neither the exte-
rior meanders nor subdivisional lines were actually established in the field;.
but the line called the outer line of tule, etc., or segregation of the ipassable
swamp from the open lake, although run and measured on the ice, was not marked
in any manner, neither was there any subdivisional corner set or driven in any part
of the "impassable swamp."

Your office thereupon took the following action:
Under these circumstances the survey as a whole, cannot be approved by this

office, and is therefore rejected in so far as relates to the running of said "outer
meander line" and the consequent platting of swaLnp lands

I have to direct that upon receipt hereof, you will make annotation upon the plat
and field notes of this survey, of my decision, and prepare a new plat showing the
survey of the township only to the "inner meander line," so called by the surveyor..

The surveyor geiieral'went in person upon these lands and " carefully
retraced the line of segregation of the swamp and overflowed land from
the dry land." In his report to your office he says:

I found that said line was properly established; and that the meander line of Mr.
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McKay's survey had been properly run upon the shores of the lake, and might have
been established at any time by sbmitting to a little inconvenience and wading
through the mud-the waiting for the formation of the ice being wholly nUnecessary.

On Alarch 20, 1894, your office rendered a decision in this case, find-
ing that for many years. (prior to 1874, and doubtless in 1850) the waters
of Little Klamath Lake covered all the lands which were subsequently
found to be situate outside of the meander line established by McKay
in his survey of 1874 and 1879.

After thus finding that these lands did not pass to the State of Cali-
fornia under the swamp land grant of September 28, 1850, your office
decided as follows:

It therefore seems clear that the requisite exterior, meander and subdivisional
lines in T. 47 N., R. 2 E., M.D.-M., should be extended, where the title to the lands
up to the shore line remains in the government, and you are accordingly hereby
authorized to award a contract to a competent and reliable deputy surveyor for the
extension of said lines. This authorization, however, must not be applied to any
portion of the uncovered or recession lands in said township when the titles to the
lots adjoining the original meander lines of Little Klamath lake in sections 17, 18,
19, 20, 30, 34 and 35, as hereinbefore detailed, have been disposed of; it being held
in those cases that the riparian rights of said adjoiniug proprietors must be recog-
nized.

No appeal was taken from your said office decision either by the State
of California or the swamp land claimants; consequently the question
as to the character of these lands is eliminated from the case, leaving
it to stand upon the petition of the homestead settlers for an official
survey, "in order that they may be able to make their entries according
to law." The only question to be decided, then, was whether the land
upon which these people have their homes was or was not public land
which had not been officially surveyed.

The swamp land claimants have appeared in opposition to the home-
stead settlers, now "claiming as riparian purchasers of the lands
involved and file a motion for review of departmental decision of
January 30, 1897, as heretofore stated; thus expecting, as was stated
in said decision, to accomplish the same practical results that they had
hoped to attain by their petition as swamp land claimants.

The Department approved the finding of your office that on September
28, 1850, these lands were not swamp and overflowed, and affirmed your
office decision disallowing the claim of the State of California to said
lands under the swamp lauid. act.

The Department (lid not concur, however, in the finding of your office
that the lands in question were once part of the bed of Little Klarnath
lake, or that the fractional lots shown upon the maps of the township
abutted upon or were adjoining to the shore of said lake, or that the
owners of said lots had riparian rights which must be recognized. It
was held that
the topography of the neighboring country as shown in evidence, proves conclu-
sively, that it is physically impossible, that the lands referred to, could have been
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covered in 1850, or in 1874, or in 1880, or at any other time, since 1850, by the waters
of Little Klamath lake.

As to the character of said land the Department held as follows:
Moreover, if it were true that in the year 1850, said 7,080.69 acres constituted part

of the bed of Little Klamath lake and were entirely covered by its waters, that fact
(if shown) would be immaterial and irrelevant in this case. If in the interval
between 1850 and 1874, said 7,080.69 acres had been brought to the light, by accretion.
or by reliction-by the gradual accumulation of earthy matter or by the recession
of the waters of the lake-such increment of land would have been in 18,74 the
property of the United States as the sole owner during that period of time.

The witnesses all agreed that in 1874, there was no lake upon the laud in contro-
versy; and that the estimated tract of 7,080.69 acres, designated on the first map as
"swamp and overflowed land," was land in fll view. They differed as to the
ehaacter of the land, whether it was in whole or in part, wet or dry-arable or unfit
for cultivation. It is not necessary for the disposition of this case to decide between
them. It is enough to find, as the Department does, that there is a large body of
public lands belonging to the United States which has never been surveyed now
occupied by homestead settlers.

Tlus, contrary to the allegation in the first specification of error, the
Department refrained from finding what was the character of these
lands at the time of the 1874 survey.

What is known as the official map of February 3, 1880, was coi-
structed from the field notes of the surveys on file in the surveyor
general's office, in accordance with the instructions contained in your
office letter rejecting in part the survey of 1874. This Department, in
construing said instructions, employed the following language:

Your office distinctly recognized "the inner meander line so called by the sur-
veyor,"-not as a meander of Little Kilainath Lake-but as the line of demarkation
between the lands high and arable, and the lands alleged to be swamp and over-
flowed; and plainly directed the surveyor general to "prepare a new plat showing
the survey of the township only to that line," which was i fact the extent of
McKay's actual survey. Your office thus approved the plat and survey and field
notes first returned, so far as the courses had been run, lines meandered, and corners
established, actually, in the field; and rejected them only as to the residue of the
township. The new plat vas intended to show that the towusLip was only partially
surveyed; and that all the lands north ad east and northeast of the arable land
aforesaid were nnsurveyed,

Front this it may be seen that the Department did not find that the
land at date of survey should have been surveyed as agricultural land,
as set ot in specification of error number two; only that the lands
outside the "inner meander line" were uusurveyed. Neither did the
Department hold that the plat of survey was erroneous in representing
the land as part of the lake bed, as claimed in specification number
three; only that the plat represented no survey north ad east and
northeast of this meander line. The Department held that the new
plat and the first plat, which were bound together,

show conclusively that none of the lots surveyed and numbered therein abut upon
or adjoin Little Klamath lake;-except lots 4, 5 and 6 in section 25, which have not
been disposed of by the United States.
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It was therefore held that none of the owners of these lots have any
riparian rights whatever; "that the lands granted by their patents
were limited by the straight subdivisiolial and meander lines which
defined the lots on the face of the map." As previously set oat herein,
the deputy surveyor did not make an actual survey north of his meander
line which separated the arable from the alleged swamp and overflowed
lands. Your office directed that a new map be constructed from the
field notes of the actual surveys, "showing the survey of the township
only to the 'inner meander line'." This new map was recorded as the
official map, and all filings, entries and patents were made and issued
with reference to said map. The liles of survey were closed upon this
inner meander line, which separated the arable lands according to the
survey from lands that have never been surveyed. Hlence, the pat-
entees could have no riparian rights, as they were limited by said line,
the unsurveyed lands outside thereof belonging to the Jnited States.

The Department deems it unnecessary to consider specifications of
error numbers four and five. From what has been set forth herein it
may be seen that the motion for review presents no essential matters
of law or fact not heretofore carefully considered and adjudicated.
The said motion is accordingly denied.

DOYLE v. BENDER.

Motion for review of departmental decision of June 17, 1897, 24 L. D.,
535, denied by Secretary Bliss, September 2, 1897.

RAILROAD GRANT-SWA-IIP GRANT-ADJUISTMENT.

DoRN v. ELLINGSON. (ON REVIEW.)

A notation appearing of record, at the date of a railroad grant, that a tract has been
selected as svamp land is ineffective as against the operation of the grant, if, at
such time, said notation appeared of record without authority of law.

Seeretary Bliss to the Commissioner of the General Land Office, eptem-
(W. V. D.) ber 2, 1897. (E. M. R.)

This case involves the NE. of the SW. 4 and the NW. 41 of the
SE. of Sec. 13, T. 98 N., R. 10 WA., Des Moines land district, Iowa,
and is before the Department upon motion for review of depart-
mental decision of February 18, 1897 (24 L. D., 163).

It appears from the record in this case that this land is within the
primary limits-of the grant to aid in the construction of the McGregor
and Missouri River Railroad under the act of May 12, 1864 (13 Stat., 72).

This land was contained in a list that was filed in your office March
17, 1852, by George B. Sargent, surveyor-general, and therein described
as swamp land.
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On March 24, 1895, Eling 11. Ellingson, the defendant, made home-
stead application, which was allowed by the local officers on account of
waiver by the Secretary of the State of Iowa, showing that the selec-
tion above referred to did not appear among the swamp selections of
the county wherein this land was situated.

On July 5, 1895, the local officers transmitted the record in the appli-
cation of David Dorn to make final proof of his right to purchase under
the fifth section of the act of March 3, 1887 (24 Stat., 556).

In the decision under review it was held that the tracts i coutro-
versy did not pass to the State of Iowa under the swamp land act,
but did pass to the McGregor and Missouri River Railroad under the
act supra, and therefore to its successor the Chicago, Milwaukee and
St. Paul Railroad Company, and in consequence thereof no right of
purchase existed on the part of David Dorn, the land not having been
excepted from the grant to the railroad company. In said decision
reference was made to your office letter "K" of October 30, 1891.

In the motion for review it is said

It is admitted by this petitioner that said letter contains a correct statement of
the facts relating to the filing of the " Sargent" list, the approval and subsequent
revocation of approval by the Department of part of the selection embraced in said
list, and the re-selection nnder the State law of 1853 of some of the tracts reported
by Surveyor-General Sargent, and the omission to select other tracts-those in con-
troversy here among the latter so reported.

In the decision of February 13, 1897, in referring to the filing of the
list by George B. Sargent, it is said (24 L. D., 163):

In filing said list the surveyor-general did not state that the State of Iowa had
determined through its proper agents to accept its field notes as a basis of adjust-
ment, but subsequently, on March 21,1852, he so stated, but forwarded no agreement
to this effect. And thereafter, by act of the State legislature, January 13, 1853, the
swamp lands were granted to the various counties and provision was made for sur-
vey and selection by county surveyors. So it appears that if the agreement was
entered into as reported by letter from Mr. Sargent, this action upon the part of the
legislature was a repudiation of it.

Upon representation made to your office, on February 19,1855, a communication
was by your office addressed to the Department, asking that the former approval of
the "Sargent list" made by the Department upon the recommendation of the Com-
missioner of the General Land Office, be revoked, and thereafter, to wit, on March
1, 1855, said approval was revoked. Prior to this time other lists had been filed
showing the swamp lands claimed by the State nder the swaip act.

Counsel in his argument to sustain the motion calls attention to
various inaccuracies alleged to be contained in letter IL" of October
30, 1891, of your office. I do not deem that these inaccuracies go to
the question at issue. The Sargent list was one made by the surveyor-
general of the State of Iowa in which certain land was returned as
swamp land. There were two ways in which the State of Iowa might
assert claim under the swamp land act: One was by the adoption of
the field notes of the surveyor-general-in other words, by adopting
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the Sargent list as a basis of settlement-and the other, by selections
made in the field by its own agent.

Whilst it appears that the surveyor-general reported that the State
agreed to accept his field notes as a basis of settlement, it is apparent
from the record that such was not done, but that the State, by agents
in the field, undertook to determine what tracts of land inured to it
under the swamp act..

In this connection your said office letter "K" states that Mr. Sargent
said-

That the State, after long delay, bad concluded to adopt the field notes as the
basis of the list, but he did not forward any agreement such as the other States
entered into when the field notes were made the basis of ajustment.

Here was a return made by the surveyor-general, unaccompanied by
any written evidence of acceptance upon the part of the State, followed
shortly thereafter by the State putting its agent in the field for the
purpose of selection, and ignoring and failing to set up claim to this
land under the Sargent list, so far as this record discloses.

Prior to the confirmatory act of March 3, 1857, (11 Stat., 251) the
approval theretofore made by the Department of the Sargent list was
revoked, to wit: on March 1, 1855; and while it is true that at the date
of the grant to the railroad company there appeared upon your tract
books, in reference to the land in controversy, the notation " selected
as swamp March 17, 1852," such statement remaining on the record
was without authority of law, the approval of the Department having
been revoked and no subsequent claim having been asserted to this
land by the State under selection of its agents in the field.

No good reason appearing for disturbing the former decision, it is
adhered to, and the motion for review is denied.

SOLDIERS' ADDITIONAL HOMESTEAD-CERTIFICATION.

LORENZO D. CHANDLER.

Ttie right of an alleged assignee of a soldier's additional homestead right to a certi-
fication of said right cannot be recognized where the Department, without notice
of said assignment, has allowed the soldier to make an additional entry in
person. '

Secretary Bliss to the Commissioner of the General Land Office, Septen-
(W. V. D.) ber 3, 1897. (C. J. W.)

Your office letter " C" of February 11, 1897, reports a request made
by the attorney of M. J. Wine to have his application for re-certification
of soldier's additional right, in the name of Lorenzo D. Chandler,
excepted from the ruling of the Department in the case of Elijah C.
Putman (23 L. D. 152), and you ask for instructions in reference thereto.

It seems that Lorenzo D. Chandler, April 13, 1866, made homestead
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entry No. 3329, Springfield,. Missouri, series--final certificate No. 1274,
issued June 17, 1873-eighty acres, which was duly patented.

On May 10, 1875, soldier's additional homestead entry No. 671, final
certificate No. 204, was made at Susanville, California, under the pro-
visions of section 2306 of the Revised Statutes, for eighty acres-the
S. i of the NW. of Sec. 3, T. 27 N., R. 7 E.-by Lorenzo D. Chandler,
which passed to. patent, but this patent and entry vere canceled May
10, 1882, by decree of court, on the ground that the entry was fraudu-
lently obtained. (See 13 C. L. 0., 167).

On June 6, 1882, Heylmun and Kane, acting for M. J. Wine, filed an
application for the issuance of a certificate of additional right in Cliand-
ler's name. No assignment, no notice of assignment, and no power of
attorney accompanied this application.

November 2, 1885, D. K. Sickels filed an application for issuance of
similar certificate in Chandler's name, together with a power of attorney,
executed by Chandler, October 27, 1885, authorizing Sickels to prose-
cute Chandler's claim for additional homestead. April 2, 1886, Sickels
and Hickox asked that Chandler be allowed to make a additional
entry in person, under the provisions of departmental circular of Feb-
ruary 13, 1883. May 19, 1886, it was held by your office that Chandler
could exercise his right to make additional entry in person. On July
19, 1886, Heylmun, surviving partner of Heylmun and Kane, appealed
from that decision but the appeal was subsequently dismissed by the
Department (7 L. D., 356). In the decision it wvas said:

Pending this appeal, it appears from the records of your office, Chandler went to
the local office at Lamar, Colorado, and there on September 7, 1887, made his addi-
tional entry in person.

This action on his part makes it unecessary to consider further his application
for certificate.

As the certificate would be only the evidence of his right to make entry, it is plain
that its issuance now would not serve him, as he has already exercised the right. No
judgment on the question of his right to certification, therefore, will be rendered.

Appellant Heylmun complains of the substitution by Chandler of other attorneys,
without notice to him. This however is a matter between client and attorney, and
raises questions which it is not deemed appropriate for the Department to consider,
the fact being that applicant, having exercised his right, has removed the basis of
his claim for certification.

That case was closed October 29, 1888, and no further steps were
taken until December 10, 1895, when the matter was called up by the
letter of Mr. lazelton, attorney for Wine, who, it is alleged, is a bona
fide purchaser of Chandler's right, by assignment. July 21, 1896, Mr.
IHazelton, as such attorney, filed two powers of attorney executed by
Chandler to Wine, dated respectively May 29, 1882, and Jftne 6, 1887.
These powers of attorney authorize Wine to locate lands under
Chandler's additional right and to sell such land, and are coupled with
an interest in Wine which is declared to be irrevocable.

While the right to an additional entry has in fact been exercised by
Chandler, no certificate of the right was ever issued, and, as held in
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the case of Elijah Putman, no such certification was necessary. The
entry of eighty acres by Chandler at Lamar, Colorado, which passed
to, patent February 2, 1889, exhausted his right to an additional entry.

The fact of assignment and the powers of attorney on which Wine
relies were not made known to your office until after the additional
right had been so exercised by the soldier. Under the ruling in the
Walker case (25 L. D., 119) Wine is not entitled to the certification
asked, for the reason that his claim under the assignment was not
made or asserted ntil after Chandler had in person exhausted the
right to an additional entry. If Chandler had been allowed to make
the additional entry after the assertion of Wine's claim under the
assignment a con troversy might arise whether another entry could now
be made by Wine under the assignuiert, or whether he would have his
remedy only against Chandler or the land so additionally entered by
Chandler, or whether he would be without remedy; bat no such ques-
tion is presented in this case, and no decision thereof is now necessary;
neither was it intended to determine that question in the Walker case,
supra.

There is nothing in the record to authorize this case to be excepted
from the ruling in the case of Elijah C. Putman, and the request is
denied.

SOLDIERS' HOMESTEAD-MINOR-COMPLIANCE VITH LAW.

LABATHE V. ROBORDS.

The validity of a soldier's homestead entry, regularly made on behalf of a minor by
his curator, is not affected by the unauthorized agreement of said curator to
convey the title, when acquired, to another person.

The cultivation and improvement of the land covered by such entry procured by the
curator, in such a case, may be deemed a sufficient compliance with the law as
construed by the circular regulations then in force.

Secretary Bliss to the Commissioner of the General Land Office, Septegn-
(W. V. D.) ber 3, 1897. (E. B., Jr.)

On November 22, 1894, Charles Love, minor orphan child of William
Love, by E. M. Robords, curator, made homestead entry No. 17,151,
under section 2307 of the Revised Statutes, for lots 1, 2 and 3, of section
6, T. 44 N., R. 15W., St. Cloud, Minnesota, land district. On March 23,
1896, Seymour Labathe initiated a contest against said entry, charging,
in substance, that the same was unlawful and fraudulent in that it was
made by said Rlobords in collusion with one Lyman M. Linnell in pur-
suance of a corrupt agreement between them to secure title to the land
above described by means of the homestead right of the said Charles
Love, for their own sole gain and advantage, in fraud both of the right
of said Charles Love and against the United States; and that there
had never been any settlement or improvement on the land nor any
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cultivation thereof by said Robords or said Charles Love, nor by any
one in the interest of the latter.

A hearing was duly had October 1, 1896, and from the testimony
adduced thereat the local office, on November 13, following, found in
favor of contestant, and recommended the cancellation of the entry.
On appeal by Robords, your office, on January 23, 1897, affirming the
decision of the local office, decided that Robords made the entry fraudu-
lently; that he had no authority, as curator of Charles Love, to make
the entry, and was not acting in the interest of said Love, but sought to
acquire title to the land for his own use and benefit; and therefore held
the entry for cancellation. Robords' appeal, in which he assigns error
upon each ground of the decision of your office, brings the case here.

It appears that Charles Love, in whose behalf this entry was made,
was born August 28, 1875; that he was the son of William Love, who
served as a private soldier in the war of the rebellion in Company " B",
39th Regiment of Iowa Infantry, from August 11, 1862, to June 5, 1865;
that the father, William Love, died about September 10, 1876, leaving
a widow, the mother of Charles Love; that the widow remarried in
1877, and died in June, 1894; that on July 28, 1894, said E. M. Robords
was appointed curator of the estate of said Charles Love, a minor and
person of weak mind, and residing in Greene county, Missouri, by the
probate court of said county; and that at the date of said entry said
Charles Love was the only minor child of said William Love, and when
this contest was initiated was an inmate of the poor house in said
county and had been there for some time previous.

It further appears that prior to the date of said entry said Robords
entered into an oral agreement with said Linnell to the effect that the
latter was to cultivate and improve the land above described in behalf
of said minor, and that after title to the same had been perfected under
said entry, Robords was to sell the same to Linnell for five dollars per
acre; and that within six months from the date of said entry Linnell,
pursuant to his agreement with Robords, had a house built on the land
and three quarters of an acre of the land prepared for cultivation and
part of it planted in garden vegetables.

This entry appears to have been regularly made in behalf of said
minor. It was not necessary, as seems to be contended in behalf of
the contestant, that before making the same, Robords, as curator,
should have secured an order from the probate court as authority there-
for. It was part of his duty as curator, without such order, to assert
the minor's homestead right and duly prosecute the same to entry and
patent for the sole benefit of the soldier's orphan child. The agree-
ment with Linnell to sell him the land, was in violation of the home-
stead law, and fraudulent on the part of Robords; but with that the
minor had nothing to do. He was not in any sense a party to it. He
knew nothing of it; and even if such an agreement had been otherwise
lawful, it could have no validity without the previous order or subse-
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quent approval of the probate court. It had neither. It was the
wholly unauthorized personal act of Robords, and without legal effect
upon the homestead right of his ward. As an attempt at fraud, or act
of bad faith, it can in no way be imputed to the minor.

Neither the guardian nor his ward, the child of a soldier, is required
to reside upon a homestead made under section 2307 of the Revised
Statutes (Lamb v. Ullery, 10 L. D., 528; and see also case of Ella I.
Dickey, 22 L. D., 351).

In discussing the meaning of the word " settlement;" as used in said
section 2307, the Department said, in the Dickey case:

In the section under consideration it seems to have been the intention of Congress
to require of the widow or guardian some personal connection with the land, though
the requirement of residence was avoided.

To this conclusion, then, we come, that the widow of deceased soldier or sailor,
who makes homestead entry tnder the provisions of section 2307 of the Revised Stat-
utes, must identify herself with the tract claimed by some personial act thereon
indicative of her claim, but need not reside on the land.

But it was not shown in that case that the claimant had identified
herself with the land by any personal act thereon, and, quoting from
general circular instructions of 1884, 1889, and 1892, it was further
said:

"If the land is cultivated in good faith the law will be regarded as substantially
complied with." This is the information that the Department has given to the
public through the mediumin of its general circulars, and with the law as thus con-
strued Mrs. Dickey has strictly conmplied.

A departmental construction of a statute, until revoked or overruled, has all the
force and effect of law, and acts performed thereunder are entitled to protection.
Mary R. Leonard, 9 L. D., 189.

The general circular issued October 30, 1895 (page 24), the latest
issued, contains the same language last above quoted. In the case at
bar it is not shown whether said Itobords, as curator, ever identified
himself with the land by any personal act thereon. Labathe's contest
affidavit alleges that Robords made no settlement, bt Labathe did
not prove that this allegation is true. Robords procured the cultiva-
tion of the land and the placing of improvements thereon as above
indicated, and these, under the circumstances, and following the rule
cited and approved in the Dickey case, will be deemed a sufficient
compliance with law in the case of this needy and weak-minded soldier's
orphan, whose rights are entitled to the utmost consideration and pro-
tection the government is able to afford them, whether it be against
the neglect or the rapacity of his guardian.

The decision of your office is reversed. The contest is dismissed,
and the entry will remain intact. It is suggested that you send, by
registered mail, a copy of this decision to the said probate court.

2670-VOL 25 14
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REPAYMENT-ERUiONEOUS CANCELLATION.

FALID STEINHARDT.

If an entry on the proofs presented is properly allowed, and on subsequent investi-
gation is canceled, the fact that sch cancellation is erroneous, under a changed
construction of the law, will not justify repayment.

Secretary Bliss to the Commissioner of the General Laid Office, Septem.-
(W. V. D.) ber 3, 1897. (C. J. G.)

On August 25,1883, Falk Steinhardt made timber land entry for the
SE. - of See. 20, T. 6 N., R. 3 W., Oregon City land district, Oregon.

The said entry was allowed on the sworn statement of the entryman
"that said land is unfit for cultivation, and valuable chiefly for its
timber."~

On September 11, 1886, after a hearing had upon the report of a
special agent, your office held said entry for cancellation on the ground
"that the land is not such as is subject to entry under the act of June
3, 1878." No appeal was taken from your said office decision and the
entry was finally canceled.

Subsequently Steinhardt made application for repayment of the
purchase money, to wit, the sum of $400.00, paid by him on his said
entry.

On January 20, 1887, your office denied said application on the ground
that the entry was canceled as being fraudulent.

Steinhardt appealed, and this Department, on July 7, 1888 (7 L. D.,
10), affirmed the decision of your office, holding as follows (syllabus):

Repayment will not be allowed when a timhber land entry is canceled because the
land is not subject thereto, and it appears that the preliminary affidavit was made
without examination of the lnd or knowledge of its condition.

On May 15, 1896, the local office transmitted a second application of
Steinhardt for repayment of the purchase mnoney, which your office, on
May 25, 1896, declined to approve on the ground that Steinhardt's first
application had beeni denied by your office, and upon appeal the said
denial had been affirmed by this Department.

Steinhardt has again appealed to this Departmient. His second
application for repayment, as set forth in the brief accompanying the
said appeal, is based upon the decision of the supreme court in the case
of United States v. Budd (144 U. S., 154), and the decision of this
Department in the case of E. C. Mdasten (22 L. D., 337).

The act of June 16, SS0 (21 Stat., 287), which authorizes repayment
to be made in certain specified cases, is as follows:

In all cases Where homestead or timber-culture or desert-land entries or other
entries have heretofore or shall hereafter be canceled for conflict, or where, from any
cause, the entry has been erroneously allowed and can not be confirmed, the Secretary
of the Interior shall cause to be repaid, etc.
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It is very apparent that the entry in question was not "canceled for
contlict." By reference to the case of Christopher W. Mclelvey (24
L. )., 536), and the cases cited therein, it will be observed tha't it has
been and is the opinion of the Department that the words " erroneously
allowed" clearly refer to an act of the government. In that case the
following language, which by analogy is peculiarly applicable to the
case under consideration, was employed:

MeIIelvey's desert-land entry vas not "erroneously alloved." Upon the showing
ma de by MVIcKelvey and his witnesses in 1887, the local officers were bound by
law to allow the entry. They would have erred if they had not allowed it. The
entry was based upon MIcKelvey's allegation that the land was desert in character.
The subsequent proceedings developed that the land was not desert in character,
and that it would produce agricultural crops without artificial irrigation. This
demonstrated that the entry was wrongfully obtained by the entrymnan, but it fell
far short of denionstrating that the entry was "erroneously allowed " by the officers
of the land department. They acted upon the proof presented by the etryman.
The proofs presented required the allowance of the entry. The error in to transac-
tion was in the presenting of such proof by the etryman, and not in the action
thereon by the land office.

The deduction from the departmental decision just quoted is, that
Steiuhardt's entry was properly allowed upon the proof presented by
him, and under the decision of the supreme court in the Budd case
might have been confirmed. Hence, in the light of said supreme court
decision the entry was not "erroneously allowed," but was erroneously
canceled. In the case of E. C. Masten (supra), as in the case at bar,
the entry was properly Allowed upon the proof presented, but under
the changed construction of the law, was erroneoisly canceled. The
Department, without considering the specified cases in which repay-
ment is authorized under the act, and on the ground that fraud had
not been proven, held that Masten was entitled to have his purchase
money repaid to hnim. But in the recent case of George A. Stone (25
L. D., 111), the decision in the case of '. C. Masten was held to be
wrong, and was expressly overruled. In Stone's case the first decision,
which was reaffirmed, is thus described:

The effect of the decision sought to be reversed is that where the land entered is
not of the character contemplated by the law under which the entry is made, but is
expressly represented by the entryman to be of that character, and the allowance
of the entry is procured by such representation, the entry is wrongfully procured
and is not "erroneously allowed" within the meaning of the repayment law.

For the reasons stated herein and in the departmental cases cited,
your office decision of May 25, 1896, declining to approve Steinliardt's
second application for repayment, is hereby affirmed.
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ALASKAN LANDS-POSSESSOrY RIGHTS-OCCUPANCY.

NAVAL RESERVATION.

The protection extended to possessory rights by section 8, act of May 17, 1884 is
limited to lands actually used, occupied, or claimed, at the date of said act.

The mere occupancy of Alaskan lands, for the purpose of trade or manufacture, does
not confer upon the occupant any right i the land, as against the government,
that will constitute a legal obstacle to the reservation of the land so occupied
for naval purposes.

Acting See'etary Ryan to the Secretary of the Navy, September 4, 1897.
(W. V. D.) (W. M. W.)

On May 6, 1897, you addressed a communication to this Department
respecting the enlargement of the naval reservation at Sitka7 Alaska.
The original reservation referred to was established by executive order,
dated June 21, 1890, but its boundaries were modified and its area
somewhat educed by the President's order of Novem'ber 14, 1896 (29
Stat., 883). It appears from your letter and the papers accompanying
it that there is not land enough at Sitka under the control of the Navy
Department to meet the requirements of the service at that place, and
that it is of urgent importa nce that an addition be made to the reser-
vation, in order that a suitable site may be afforded for certain public
buildings required for use as officers' quarters there, for which an
appropriation has recently been made by Congress.

With your letter yoU enclosed a tracing, showing the United States
naval reservation at Sitka as changed by the President's proclamation
of November 14, 1896, and also slowing the tract which it is desired
to have added to said reservation; said tract is marked on said tracing
"lot 20-a," and adjoins the existing naval reservation on the southeast,
and is reported to be an available site for the buildings desired. The
tract proposed to be incorporated in the existing naval reservation at
Sitka is at present claimed by occupants thereof. Respecting such
occupancy your letter says:

The information possessed by this Department on the subject is to the effect that
on a date not given, but subsequent to 1890, Julius C. Koosher, formerly apothecary
of the U. S. Piuta, built a shanty on, and enclosed the tract, but no record of this
occupation was made; the first record found is that of a quitclaim deed from J. C.
Koosher to WV. G. Jack, dated ALgust 3, 1892; and that the tract has subsequently
been and is still occupied by Read and Jack, who have erected a two-story frame
building, for store purposes, thereon. This store building is represented to be in
good condition, and its value is estimated at $1,500.

You recommend:

That a proclamation be drafted in your (this) department, for submission to the
President, setting apart for naval uses, and as an addition to the U. S. naval reser-
vation at Sitka, Alaska, said tract of land described by metes and bounds as fol-
lows: Beginning at a stake at the southeastern corner of lot 20, occupied by the
barracks building, the property of the United States Marine Corps, and situated on
the north side of w-hat is known as the parade ground, and running east 12 degrees,
30 minutes south 39 feet, thence north 27 degrees, 30 minutes east 76 feet, thence
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west 27 degrees, thirty minutes north 39 feet, 2 inches, thence south 26 degrees, 30
minutes west 86 feet to the point of commencement, said tract being situated in the
town of Sitka, Alaska.

You ask to be advised if there is any obstacle to carrying out your
recommendation.

Your letter and accompanying papers were referred to the Commis-
sioner of the General Land Office for report. On May 19,'1897, the
Assistant Commissioner made sch report, and called attention to, and
enclosed a copy of, general order No. 6, issued by Brevet Major General
Davis, dated at New Archangel, Alaska' Territory, December 1, 1867,
in which it was announced,

that until such time as the government of the United States shall decide, through
the proper agents, what locations and amount of land may be required for govern-
ment and territorial purposes, the following reserves are hereby declared, and tlie
military authorities will hold and use them as such.

The order is divided into three paragraphs. The Commissioner of
the General Land Office caused the lines of the reservation made by
General Davis's order to be otlined on the plat submitted by your
Department as approximately as can be determined, from data in his
office. An examination of said plat shows that much the greater por-
tion of lot 20, as reserved by the President June 21, 1890, is included
within the second paragraph of General Davis's order, and that more
than half of "lot 20-a," now proposed to be reserved as an addition to
"lot 20," is likewise within General Davis's reservation. Copies of the
Commissioner's report and General Davis's general order No. 6 are here-
with ellelosed.

The conclusion which is hereinafter stated renders it unnecessary
for me to consider or determine the effect of General Davis's order,
but since a part of "lot 20-a" is included in the military reserva-
tion intended to be established by that order, you may prefer to
submit the matter to te Secretary ot War for his consideration and
recommendation.

On the 5th of June, 1897, your Departineitt transmitted a communi-
cation from Hon. George C. Perkins. enclosing a protest by A. Gerber-
ding and Co. against the proposed extension of said reservation over
the tract in question, on the ground that said firm "is the owner by
purchase" of said tract and valuable buildings thereon, and closing
by saying that: If the Navy Department requires this property, it
can be purchased at $3,000-cost of lot and buildings."

The matter was referred to the Comntissioner of the General Land
Office for a report as to whether the tract in question has been disposed
of by the United States.

Under date of July 14, 1897, the Commissioner reported: "That the
tract of land in question is within the town of Sitka, but no entry or
application to make entry of said tract has been received at this office.'7
A copy of said report is herewith enclosed.
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On July 22, 1897, counsel for A. G-erberding and Co. asked for time
to be heard and to have their objections to the proposed reservation
considered; thereupon counsel was given thirty days to make a show-
ing and file argument in support of Gerberding and Company's protest.

On the 23d day of August, 1897, counsel's statement and argument
on behalf of A. Gerberding and Co. were received by the Department.
It is contended that the application of the Navy Department should
not be granted, for the following reasons:

First: That such action as s requested would be nwarranted by law and could
result only in litigation.

Second: That such action would be highly inexpedient as tending to unsettle
almost all of the titles to land in the Territory of Alaska.

Third: That such action has not been shown to be really necessary, and in the
absence of such necessity grave hardships should not be inflicted on innocent persons.

The facts upon which Gerberding and Co. claim the tract are stated
by their counsel, substantially, as follows:

In 1891 the lot in question was i the possession of one Koosher, a
naturalized citizen, who built a sall house on it. I 1893 Koosber
sold to . E. Jack; in 1893 Jack erected a store building on the lot,
costing $2,201). In 1896 Jack conveyed it to Reid, Reid to Graf, and
Graf to William Baehr, Jr., who is a partner in the firm of A. Gerberd-
ing and Co., for whom he holds the property. As to the time the lot
was first occupied by Koosher, the claim of the protestants does not
materially conflict with the facts submitted by your Department.

In support of the protest, it is contended that the act of May 17, 1884
(23 Stat., 24), debars the executive branch of the government from
makiing the additional reservation now sought to be made. The case of
Miller v. Brackett (47 Fed. Rep., 547), district court of Alaska, is relied
UPOD by protestants as sustaining their contention. That was a case of
ejectmnent to recover the possession of certain premises i the town of
Juneau, Alaska. "No proof was made that the premises were ever
reserved by the government for military or other purposes.u

As applied to controversies between private persons, the coirectness
of this decision may not e open to serious objection, bt as applied to
the rights of the United States to the possession of public lands in
Alaska, this Department would not feel bound by it, nor advise it to be
followed.

The 8th section of the act of May 17, 1884 (23 Stat. 24), created the
district of Alaska a land district of the United States, extended thereto
the laws of the United States relating to mining claims; and the rights
inci(lent thereto, and provided:

That the Indians or other persons in said district shall not be disturbed in the
possession of any lands actually in their use or occupation or now claimed by them,
but the terms under which such persons may acquire title to such lands is reserved
for future legislation by Congress. But nothing contained in this act shall be con-
strued to put in force in said district the general land laws of the United States.

This is claimed by protestants as prohibiting the executive branch
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of the government from reserving for public uses public lands in Alaska
now used, occupied and claimed, but neither used, occupied nor claimed
at the date of that act.

- The lan guage of the act does not justify the contention of protestants.
It is not ecessary to determine what the rights of protestants would
be had they been using, occupying or claiming the land in question at
the time said act was passed, for they only claim to have been using and
occupying the tract in question since October 19, 1896, and that those
under whom they claim first occupied the lot in 1891, some seven years
after the act of 1884 was passed. By said act Congress evidently
intended to protect and preserve rights to lands actually used, occupied
or claimed at the date of the act. There is nothing in the language of
the act to indicate that Congress intended to invite settlement upon the
public lands i Alaska; on the contrary, it expressly excluded the
general land laws from operation there.

Section 11 of the act of March 3, 1S91 (26 Stat., 1095, 1099), provides
that until otherwise ordered by ongress lands in Alaska may be
entered for townsite purposes, for the several use and benefit of the
occupants of such townsites, by such trustee or trustees as may be
named by the Secretary of the Interior. Lot 20-a is in the town of
Sitka, but no entry has been made of any townsite for the benefit of
the residents of that town. It should be here stated that Sitka is not
an incorporated town and has no municipal existence.

Section 12 of said act provides that certain applicants "now or here-
after in possession of and occupying public lands in Alaska, for the
purpose of trade or manufacture, may purchase not exceeding one
hundred and sixty acres."

Section 13 provides for the surveying, payment therefor, and the
issuance of patents for such lands.

This land in lot 20-a has not been purchased, and so far as this
Department is advised ho application has ever been made to purchase
the same.

The statute permitting the purchase of public lands in Alaska occu-
pied for trade or manufacture, is, for the purpose of the question here
presented, quite similar to the pre-eiption law which permitted the
settlement and occupation of public lands with a view to their subse-
quent purchase. It was repeatedly ruled and became well established
that the mere occupation and improvement of public lands with a view
to purchase under the pre-einptiou law, did not confer upon the settler
any right in the land as against the United States. Frisbie v. Whitney
(9 Wall., 187); Yosemite Valley case (15 Wall., 77).

In Grisar v. McDowell (6 Wall., 381), the supreme court says:
From an early period in the history of the goverment it has been the practice of

the President to order, from time to time, as the exigencies of the public service
required, parcels of land belonging to the United States to be reserved from sale and
set apart for public uses. The authority of the President in this respect is recog-
nized in numerous acts of Congress.
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The authority on the part of the President was considered by the
Attorney General in an opinion rendered Jly 15, 1881 (17 Op. A. G.,
160), wherein it was held that the occupation and improvement of the
land in question by pre-em1ptors who had not paid for or entered the
laud could not prevent the inclusion of the same in a reservation by
executive authority.

From a careful consideration of all the questions presented by the
protest of A. Gerberding and Co., I conclude that such protest presents
no legal objection sufficient to debar the President from ordering the
additional reservation asked, if in his judgment this tract is required
for such public purpose. The occupation and improvements of the
protestants, while constituting no legal obstacle to the reservation, will
no doubt receive due consideration in determining whether this par-
ticular tract should now be taken for the purpose named.

You ask that a proclamation be drafted, for submission to the Presi-
dent, setting apart the parcel of land in question as an addition to the
United States Naval Reservation at Sitka, Alaska.

The original naval reservation at Sitka was made by an executive
order signed by President Harrison. This manner is less formal than
by proclamation, and answers the same purpose. Herewith I subnit a
draft of an executive order, which should be endorsed upon or securely
attached to your letter of May 6, 1897, requesting the additional reser-
vation to be made. After it is signed by the President, your letter,
with the executive order and the tracing showing the reservation, sub-
mitted with your letter, should be returned to this Department for
transmission to the General Land Office, to be noted on the records of
that office.

MINING CLAIM-PROTEST-NOTICE-SIT1ERISORY ACTION.

GOWDY ET AL. . KISMET GOLD MINING CO.

A Protestant against a mineral application, who fhis to tile his protest within the
statutory period, will not be heard to say that he hld no notice of said applica-
tion, -where dule notice thereof, as required by the statute and regulations there-
under, has been given.

The Secretary of the Interior should not take action, nuder his supervisory authority,
on theapplication ofparties that have had fill opportunity to protect their rights
under the statutes and regulations.

Acting Secretary Ryan, to the Comminissioner of the General Land OQfiee,
(W. V. D.) Septemnber 6,1 897. (P. J. C.)

The history of this case will be found in 22 L. D., 624, and 24 Id., 191.
For the purpose of disposing of this petition, it is only necessary to
briefly state such facts as will nake the present issue intelligible.

The owners of the Kismet gold mining claim (survey No. 8868, Pueblo,
Colorado, land district) made application for patent for the same. Dur-
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ig the period of publication of the notice of the application, Gowdy
et al., alleged owners of the Chicago Girl lode mining claim, did not file
a protest and adverse; but after the period of publication had expired
they filed a protest, alleging that the notice of application for patent was
not posted in a conspicuous place on the claim, and that the published
notice did not contain the names of adjoining claims.

The matter finially reached the Department, and on May 23, 1896 (22
L. D., 624), decision was rendered, in which it was held that the notice
was conspicuously posted, but that the notice of publication did not
contain all the data required by the rules and regulations. The order
was, that a new publication should be made.

In passing upon the status of the protestants, it was said in that
case-

It is not charged by the protestants that they did not have notice of the applica-
tion for patent. All they claim is that some of the claimants of the Kismet assured
some of them "s that they were not claiming and would not claim any portion of the
ground in conflict," and relying upon this verhal promise they did not protect their
interest by adverse proceedings. If it be granted that such assurances were made,
this would not excuse the protestants from taking the course prescribed by statute
for their own protection.

In the absence of any showing to the contrary, when publication and posting have
been made, the Department must assume that -all adverse claimants had notice
thereof, anti if they fail to protect their interests, the Department can not relieve
them, when there has been a substantial compliance with the law as to the notices.

This question was discussed at some length, and it was decided that
the only matter the Department could
determine in this proceeding is as to whether the notice was posted on the claim as
required by law and the rules, and whether the publication notice is in conformity
therewith. And this is solely a matter between the overnment and the entrynan.

Motion for review of this decision was denied (23 L. D., 319). Sub-
sequently a motion for a re-review was presented, the same was enter-
tained, and on February 27, 1897 (24 L. D., 191), the former decision
was modified to the extent only of holding that there had been a sub-
stantial compliance with the rules and regulations, as construed by
your office, in the publication notice; and the order requiring re-publi-
cation was revoked.

In relation to the protestants, in this latter ease, it was said--
The Department has no intention of receding from the position taken in this case

originally as-to the status of the protestants. In the case presented at-that time it
was not charged or shown that they did not have notice of the application forpatent,
and the ex parte affidavits now presented, alleging that they did not have notice,
come too late for consideration, nuder the doctrine announced i Peacock r. Shearer's
Heirs, 20 L. D., 213; and Tennessee Coal, Iron and Railroad Company et C/., 23 id., 28.

It will be observed that the last case decided is only a modification of
the former, in relation to the contents of the publication notice. The
reasons assigned for this are given at some length, and it is not deemed
necessary to again discuss the question.

The theory upon which my predecessor acted in this matter was
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evidently that this was solely a mlatter between the applicants for patent
and the government. The failure of the protestants to file their adverse
within the proper time, and thus test their right to the land by a pro-
ceeding provided by law, did not give them such a standing before the
Department as would warrant it in considering any other matter than
as to whether or not there had been a compliance with the law and
regulations in the matter o their application for patent. In other
words, the protestants were regarded as appearing merely as amicuts
Curice, calling the attention of the Department to the failure to comply
with the regulations.

In the later case, the status of the protestants, as fixed by the
forRer, was adhered to, and the affidavit filed by Gowdy, stating that
he did not have notice of the application for patent was disregarded,
for the reason that it came too late, under the authorities, to cure an
alleged defect in ther original protest.

The present petition of the protestants, ivoking the supervisory
power of the Secretary of the Interior, while it states seventeen
grounds of error in the decision of February 27th, yet it mnay with fair-
ness be summarized into one proposition, that is, that the affidavit of
Gowdy should have been accepted "as supplementing and perfecting
his said protest and as establishing the want of notice of the Kismet
application for pat.nt, in himself and his co-owners of the Chicago
Girl lode claim"; that by reason of this affidavit the protestant's status
was "materially strengthened", and that the order of publication of
the Kismet application, in the decision of May 23rd, should not have
been overruled by the later decision.

The prayer of this petition is, "that the Department ought to do one
of three things, viz: t

(1) It ought to revoke its decision of February 27, 1897, and reinstate the decision
of May 23,1896, in order that our clients, the senior locators, may have their day in
court.

(2) Or it ought to order a hearing in this case to determine whether protestants
had notice, ad the truth of allegations contained in their protests, and require
republication in the event that protestants establish their ailegations.

(3) Or it ought to revoke its decision of February 27, 1897, and modify its decision
of May 23, 1896, so as to give force to the regulation in question in all contested or
peotested case, leaving its enforcement in ex part- cases to the discretion of the
Commissioner.

It has been decided in this case that there was a proper posting of
the notice of application for patent, and the correctness of this ruling
is not questioned. It has also been determined that the notice by
publication was a substantial compliance with the regulations as con-
strued and acted upon by your office. Hence, all the notice required
by statute and the rules and regulations was given. It therefore fol-
lows, I think, that the protestants can iot be heard to say that they
had no notice of the application for patent. Everything that was
required to be done, to give notice, was done; and if it be admitted
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that the protestants did not actually have notice of the pending appli-
cation, they should, for all purposes, be charged with constructive
notice. When the conditions of the law have been fulfilled, nothing
further can be required by the Department. The parties are charged
with notice, and must protect their interests as required l)y the statutes.

It is of course contended by counsel that the first decision in this
case was right, and that the second one deprives them of any remedy
they may be entitled to as against the Kismet.

In answer to that, it may be said that the protestants did not bring
themselves within the rulings of the Department in the first instance,
in that they did not claim that they were ignorant of the fact that the
application for patent was pending; and in the absence of an affirma-
tive alegation of this fact, the presumption would naturally be that
they did have notice; and this presumption is strengthened, in my judg-
ment, by the language quoted in the decision of May 23rd. But whether
this be true or ot, the fact is, that the protestants were, as stated
hereinbelore, charged with notice of the pendency of the application.

Without attempting to say what my predecessor would have done in
the premises had there been a showing made that protestants did not
actually have notice of te pending application, it is sufficient, for the
purpose of disposing of this petition, to say, that it was within what
is now conceived to be the correct ruling, that is, that they appeared
only as amicus coriae, and that it was not error to hold, in the absence
of an affirmiative allegation tat they did not have notice, that they
would not be heard as to their alleged prior right. Their subsequent
attempt to bring thenselves within the rule, after the decision had been
promulgated, was unavailing, under the rulings of the Department. If
the Department should permit parties to come in after a case is decided,
and by affidavits cover the objections in the original case, thus doing
that which they should have done in the first instance, there would
never be an end to the cases that are brought here for adjudication.

On March 4, 1897, Gowdy, for himself and his co-owners, filed in the
local office a further protest against the issuance of a patent to the Kis-
met, which has been forwarded to this Department for action in con-
nection with the petition under consideration.

This protest alleges fifteen grounds of objection, which are substan-
tially a history of the location of the Chicago Girl, showing it to have
been prior to the Kismet; reciting the application for patent for the
Kismet; that $500 worth of labor and improvements had not been
placed upon the Kismet at the time of the application; that neither
the protestant nor any of his co-owners had any nowledge of the
application for patent filed by the Kismet until after the period of pub-
lication had expired; that they resided within thirty miles of the said
claims; that they had no means of knowiing the conflict between the
claims; that they relied upon the seniority of their location and upon
the rules and regulations to the effect that applications must refer
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in their notices to the adjoining and conflicting claims; that they are
informed and believe that the parties interested in the Kismet claim
had knowledge of the conflict of the Chicago Girl claim, and that they
intentionally omitted reference thereto from their notice, i order that
they might wrongfully acquire title to the ground in controversy; and
that the publication notice did not comply with the requirements laid
down in paragraphs 29 and 35 of the mining circular of December 10,
1891.

It will be observed that these charges are all substantially the same
as those made iii the original protest, with the single exception of their
want of notice of the application forpatent. All of these questions have
heretofore been ably presented by counsel, both in written briefs and
oral arguments, and have been given mature deliberation, after which
they were decided adversely to the contention of protestants.

It seems to me that the supervisory powers with which the Secretary
of the Interior is clothed, in the matter of the disposal of the public
lands, should not extend to the point of taking action in a matter like
this, where parties have had abundant opI)ortunity to protect their
rights under the statutes and regulations.

This appeal to the supervisory power is really mnore in the nature of
a petition for review of the decision of February 27th, and might well
be so denominated; it is asking that the former decision of the Depart-
ment be overruled for errors alleged to exist in said decision. Jpon
consideration this contention is found to be without support. There is
no direct charge of fraud, either on the part of the applicants for patent
to the Kismet lode or any officers of the Department, in making the
survey, or otherwise, in connection with the entry. It seems to me,
therefore, that there is nothing presented by this petition which would
justify the exercise of the supervisory power of the Secretary of the
Interior.

The fact that the Chicago Girl was not mentioned in the advertise-.
ment as conflicting with the Kismet lode, was not fatal to the adver-
tisement, under the rulings of the Department at that time. The
universal customl that prevailed, i mentioning conflicting claims as
prescribed by paragraph 29, was only to mention those for which patent
had been applied for, or of which there had been an official survey; and
it has been decided by the Department in Whitrnan et al. v. Haltenhoff
et al. (19 L. D., 245), that the mentioning of the number of the survey
was a sLfficient colpliance with the rules. Experience has deinonstrat-
ed that this was not a wise thing to do; hence my predecessor amended
paragraph 29, in the decision of February 27th, so as to make it more
specific and definite in this, as well as in other respects.

The petition will be denied and the papers sent to the files of your
office
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ARID LAND ACT-SETTLEMENT RIGHT.

MARGARET D. GILLIS.

The withdrawal of arid lands under the act of October 2,1888, did not affect or
impair rights acquired by settlement and pre-emption filing prior to the pas-
sage of said act.

Acting Secretary Ryan to the Commissioner of the General Land O ce,
(W. V. D.) September 7, 1897. (C. J. G.)

The record in this case shows that on March 30, 1888, Margaret D.
Gillis filed pre-emption declaratory statement for the E. i of the SE. 1,
the NW. of the SE. and the SW. of the NE. of Sec. 29, T.9 N.,
R. 11 E., Helena land district, Montana, alleging settlement March 20,
1888.

By your office letter of July 6, 1890, in pursuance of instructions
contained in departmental letter of March 13, 1890, certain lands in
said township were withdrawn for reservoir purposes under the act of
October 2,1888 (25 Stat., 526). The said instructions vere based upon
the recommendation of the Director of te United States Geological
Survey, who had, on January 8, 1890, designated and selected said
lands for reservoir purposes. This withdrawal, which was for reservoir
site No. 12, included the E. of the SE. of Sec. 29, a part of the
lands covere(l by the pre-emption filing of Mrs. Gillis.

On July 3, 1890, Mrs. Gillis transmuted her said filing to a home-
stead entry. In a petition filed in reply to your office decision of Feb-
ruary 26, 1')6, calling upon her to show cause why her said homestead
entry as to the E. J- of the SE. should not be canceled for conflict
with reservoir site No. 12, Mrs. Gillis states that she transmuted her
filing to homestead because she had expended all her riea.ns in improv-
ing said laud and could not afford to purchase under the pre-emption
law; that her improvements were of the value of 400 , and consist of
house, gar(len, grain patch, ditch, currants, goose-berries and straw-
berries; that the cancellation of her entry to the extent contemplated
would be of incalculable injury to her in her advanced age; that this
is her only home and she begs to be permitted to retain it.

By your office decision of May 9, 1896,. the said petition of Mrs.
Gillis was denied and her homestead entry to the extent of the conflict
with the reservoir site was held for cancellation.

Au appeal from this action brings the case to this Department.
The substance of the various letters of your office, together with the

instructions of this Department, relative to these lands, are set out in
your said office decision from which the appeal is made. The act of
October 2, 1888 (supra), is as follows:

And all the lands which may hereafter be designated or selected by such United
States surveys for sites for reservoirs, ditches or canals for irrigation purposes and
all the lands made susceptible of irrigation bysuch reservoirs, ditches or canals are
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from this time henceforth hereby reserved from sale as the property of the United
States, and shall not be subject after the passage of this act, to entry, settlement or
occupation until further provided by law.

The act of August 30, 1890 (26 Stat., 391), repealed so much of the act
of October 2, 1888, as withdrew from settlement and occupation "all
lands made susceptible of irrigation by such reservoirs, ditches or canals."
The said act of October 2, 1888, was subsequently amended by section
17 of the act of March 3, 1891 (26 Stat., 109;), which provided:

That reservoir sites located and selected and to be located and selected uder the
provisions of the act of October 2, 1888, and amendments thereto, shall be restricted
to and shall contain only so much land as is actually necessary for the construction
and maintenance of reservoirs; excluding so far as practicable lands occupied by
actual settlers at the date of the location of said reservoirs.

It has been held that te act of October 2, 1888, took effect at the
date of its passage, and that it applied to all lands which might there-
after be designated or selected until further provided by law. Amanda
Cormiack (18 L. D., 352). Mrs. (illis was an actual settler on the land
ill question at the date of the location of reservoir site No. 12, and as
sucl her said land was excluded from 4the site of said reservoir " so far
as practicable." Not only this, she was a bona fide settler ad occu-
pant of said land prior to the passage of the act of October 2, 1888.
Hence, the rights tus secured antedated said act and were not impaired.
by the subsequent withdrawal of said land for reservoir purposes. In
the case of Sjuie Bondeson (22 L. D., 520) it was held (syllabus):

The act of October 2, 1888, providing for the withdrawal of arid lands did not con-
template the impairment of rights acqnired prior to its passage through bolnafide
settlement and occupancy, and it therefore follows that a pre-emption settlement
and filing made prior to the date of said act may e carried to entry and patent sub-
sequently thereto.

It was stated in said case that " ongress did not intend by the act
of October 2, 1888, to impair the rights which had accrued prior to its
passage, by reason of bonafide settlement and occupancy."

"Shall not he subject after the passage of this act to entry, settlement or occupa-
pation" are the words of the statute; and they plainly imply a recognition of the
rights incident to occupation, settlement or entry prior to the passage of the act.

Accompanying the appeal to this Department is a numerously
signed petition setting forth that reservoir selection No. 12 is not only

'not demanded by the best interests of the persons affected thereby, but
that such selection would be a positive injury to the property of such
persons. In view of the conclusion reached herein it will be unnces-
sary to consider said petition in this connection.

Your office decision of May 9, 1896, is hereby reversed, Mrs. Gillis'
homestead entry embracing the E. of the SE 4 of Sec. 29, T. 9 N., R.
11 E., will be held intact, and if otherwise regular patent will issue
tb erefor.'
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RAILROAD GRANT-ACCEPTANCE OF CONSTRUCTED ROAD.

SOUTHERN PACIFIC R. Ii. Co.

By the terms of the joint resolution of June 28, 1870, the Southern Pacific company
was authorized to construct its road along the route indicated by the map of
January 3, 1867, and entitled to have the road accepted, if so constructed, but
the acceptance of said road will not determine conflicting rights or claims within
the grant.

The report of the commissioners as to the coustruction of the Southern Pacific rail-
road, as provided for in said joint resolution, must be made to the Secretary of
the Interior, and does not require the approval of the President.

A lease of a portion of the constructed road of the Southern Pacific to the Atlantic
and Pacific company can not be accepted Es a valid basis for a claim on the part
of the latter company, that it has, under the provisions of sections 3, and 17, of
the act of July 27,1866, thereby earned its grant opposite said constructed road.

The map of January 3, 1867, was ot filed as a map of definite location, but rather
as a map of general route, and a deflection from said route, in the coustruction
of the road, made necessary on account of engineering difficulties, and to secure
a more feasible route, does not warrant the rejection of the road thus constructed.

Secretary Bliss to the Commissioner of' the General Land Office, Septem-
(W. V. D.) ber 8, 1897. (F. W. C.)

In a letter from your office dated November 20, 189o, asking iustrue-
tion in the matter of the adjllstlllent of the grant to the Southern. Pacific
Railroad Company, in view of the forfeiture declared by the act of
September 29, 1890, of all lands opposite the unconstructed part of any
railroad to aid in the construction of which a grant had been previously
made, it was said:

Between Tres Pinos and te point referred to (Alcalde) there is no evidence of con-
struction, nor is there any evidence of the construction from 3Mojave to the Colorado
River, at The Needles, although it is understood that, letween said last mentioned
points, the Toad has been constructed, and that the report of the Commissioners upon
the construetion is now pending before theDepartment and has been since 1883. In
preparing diagrams showing the lauds forfeited, and in making the restoration pro-
vided for in the act, it becomes necessary to determine wbat portions of the road
were not completed and in operation at the date of the passage of the act. To do
this, it must first be determined what portions of the road were constructed in
accordance with law, and to this end I have to ask instructions upon the road from
Mojave to The Needles: In this connection I have to call attention to the fact that
the withdrawal now existing betwteen said points is upon the location of 1867 before
referred to.

Relative to the portion of said road between Mojave aid The Needles,
I have to advise you that by letter of January 6, 1885, the resident
counsel for the Southern Pacific Railroad Company transmitted -the
favorable report Made by commissioners appointed by the President on
December 3,1884, to examine the portion of said road between Mojave
and The Needles, a distance of 242,507 miles, together with an affidavit
by tile President of the company, to the effect that the road as con-
structed is as near as niay be upon the route indicated upon the map
filed January 3, 1867, and in said letter requested that the report and
accompanying papers be forwarded to the President for his action.
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Against the acceptance of said report the Atlantic and Pacific Rail-
road Company filed a protest on January 10, 1885, alleging, in effect,
(1) that between Mojave and The Needles the constructed line of the
Southern Pacific Railroad is practically identical with the located line
of the Atlantic and Pacific ailroad, and (2) that the Atlantic and
Pacific Railroad Comnpanly has the prior right to the land grant so far
as it is in conflict.

Each of the parties was granted time within which, to file briefs in
support or their respective rights, and the record as thus made is very
volunninous.

It appears that no action has ever been taken upon said report made
by the commissioners appointed to examine the constructed road above
described, except, that i 1891, the entire matter was referred to the
First Assistant Secretary, for examination and report, and on April 4,
1891, Assistant Secretary Chandler made report in which he states " it
is my judgment that the company is entitled to have the report (the
report of the commissioners) approved."

Upon this report the then Secretary (Mr. Noble) does not appear to
have acted, nor has any action since been taken.

A brief recital of the legislation relative to the grants for the Atlantic
and Pacific and the Southern Pacific Railroads is necessary in the con-
sideration of the protest filed by the Atlantic and Pacific Railroad
Company and in determiniig w"hat action is fiecessary to be taken upon
the report made by the commissioners appointed to examine the con-
structed road i-uder consideration.

By act of Congress approved July 27, 1866 (14 Stat., 292), the Atlantic
and Pacific Railroad Company was incorporated and a grant of lands
was made to aid in the construction of the road therein provided for,
which is as follows:

Beginning at or near the town of Springfield, in the State of Missouri, thence to
the western boundary ine of said State, and thence by the most eligible railroad
route as shall be determined by said company to a point on the Canadian River,
thence to the town of Albuquerque, on the River of Del Norte, and thence, by way
of Agna Frio, or other suitable pss, to the head-waters of the Colorado Chiquito,
and thence, along the thirty-fifth parallel of latitude, as near as may be found most
suitable or a railway ToIte, to the Colorado River, at such point as maybe selected
by said company for crossing; thence by the most practicable and eligible route, to
the Pacific.

Said act after making the grant of lands provided:
That if said route shall be found upon the line of any other railroad route, to aid

in the construction of which lands have been heretofore granted by the United
States, as far as the routes are upon the same general line, the amount of laud here-
tofore granted shall be deducted from the amount granted by this act: Provided
further, That the railroad company receiving the previous grant of land may assign
their interest to said "Atlantic and Pacific Railroad Company," or may consolidate,
confederate, and associate with said company upon the terms named in the first and
seventeenth sections of this act.
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The 4th section of said act provides:
That whenever saidAtlantic and Pacific Railroad Company shall have twenty-five

consecutive miles of any portion of said railroad and telegraph line ready for the
service contemplated, the President of the United States shall appoint three corn-
missioners to examine the same, who shall be paid a reasonable compensation for
their services by the company, to be determined by the Secretary of the Interior;
and if it shall appear that twenty-five consecutive miles of said road and telegraph
line have been completed i a good, substantial and workmanlike manner, as in all
other respects required by this act, the commissioners shall so report under oath, to
the President of the United States, and patents of lands, as aforesaid, shall be
issued to said company, confirming to said company the right and title to said lands
situated opposite to and coterminous with said completed section of said road. And
from time to time, whenever twenty-five additional consecutive miles shall have
been constructed, completed, and in readiness as aforesaid, and verified by said com-
missionors to the President of the United States, then patents shall be issued to said
comapany conveying the additional sections of land as aforesaid, and so on as fast
as every tventy-five miles of said road is completed as aforesaid.

By the 18th section of said act a grant of lands was made to the
Southern Pacific Railroad Company. Said section reads:

That the Southern Pacific Railroad, a company incorporated under the laws of
the State of California, is hereby authorized to connect with the said Atlantic and
Pacific Railroad, formed under this act, at such point, near the boundary line of the
State of California, as they shall deem most suitable for a railroad line to San
Francisco, and shall have a uniformn gauge and rate of freight or fare with said road;
and in consideration thereof, to aid in its construction, shall have similar grants of
land, suliject to all the conditions and limitations herein provided, and shall be
required to construct its road on the like regulations, as to time and manner, with
the Atlantic and Pacific Railroad herein provided for.

According to the articles of incorporation of the Southern Pacific
Railroad Company; it was authorized to build a railroad-
from sone point on the Bay of San Francisco, in the State of California, through the
connties of Santa Clara, Monterey, San Luis Obispo, Tulare, Los Angeles; and San
Diego, to the town of San Diego, in said State, thence eastward through the county
of San Diego to the eastern line of said State of California, there to connect with the
contemplated railroad fron' said eastern line of the State of California to the Mis-
sissippi river, etc.

On January 3, 1867, the Southern Pacific Railroad Company filed in
this Department a map showing the location of the line of its road
under the act of 1866 (pra).

According to this location the road was to extend from San Francisco
southeastwardly in the direction of Mojave, and thence eastwardly to
a poimit on the eastern boundary of the State, on the Colorado River, a
few miles below the Needles.

Upon this location the lands within the prescribed limits of the
grant were withdrawn March 26, 1867.

Afterwards a question was raised as to the authority of the Southern
Pacific Railroad Company to make the location shown upon the map of
1867, as it did not conform with the route provided for in the articles
of association, and the order of withdrawal was first revoked; then that

2 670-VOL 25- 15
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order was suspended. Thereafter the withdrawal was again revoked
and again the order of revocation was suspended, and thus the matter
stood when Congress by the joint resolution approved June 28, 1870
(16 Stat., 382), provided:

That the Southern Pacific Railroad Company of California may construct its
road and telegraph line, as near as may be, on the route indicated by the map iled
by said company in the Department of the Interior on the third day of January,
eighteen hundred and sixty-seven; and upon the construction of each section of said
road, in the manner and within the time provided by law, and notice thereof being
given by the company to the Secretary of the Interior, he shall direct an examina-
tion of each such section by commissioners to be appointed by the President, as
provided in the act making a grant of land to said company, approved July twenty-
seventh, eighteen hundred and sixty-six, and upon the report of the commissioners
to the Secretary of the Interior that sch section of said railroad and telegraph line
has been constructed as required by law, it shall be the duty of the said Secretary of
the Interior to cause patents to be issued to said company for the sections of land
coterminous to each constructed section reported on as aforesaid, to the extent and
amount granted to said company by the said act of July twenty-seventh, eighteen
hundred and sixty-six, expressly saving and reserving all the rights of actual set-
tlers, together with the other conditions and restrictions provided for in the third
section of said act.

By letter of October 25, 1809, the Presideut of the Atlantic and
Pacific Railroad Company transmitted to this Department a plat des-
ignating the line of that road from the crossing of the Colorado River
to the Pacific Ocean, upon which it was requested that a witlidrawal
be ordered.

This Department refused to accept the location shown upon said map,
and the request for a withdrawal was denied. On August 15, 1872,
another location was filed which was duly accepted anti withdrawal
ordered thereon.

It might be here stated that by the act of Congress approved July
25, 1868 (15 Stat., 187), it was provided:

That the Southern Pacific Railroad Company of the State of California shall,
instead of the times now fixed by law for the construction of the first section of its
road and telegraph line, have until the first day of July, eighteen hundred and sev-
enty, for the construction of the first thirty miles, and they shall be required to con-
struct at least twenty miles every year thereafter, and the whole line of their road
within the time now provided by law.

The Southern Pacific Railroad Company began the construction of
its road at San Jose, the section ending at G-ilroy (30.26 miles) being
constructed during the year 1870.

Twenty miles southeast from Gilroy, ending at Tres Pinos, was con-
structed during the following year.

The company then began at Goshen, building sontheastwardly to
Mojave, and afterwards from Goshen to Coaligna..

The above mentioned road has been duly accepted.
Aside from the merits of the contention made by the Atlantic and

Pacific Railroad Company, it seems to me to be clear, that after the
resolution of 1870 no question could be raised as against the right of
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the Southern Pacific Railroad Company to build along the route indi-
cated upon the map of 1867, and if so built that the road should and
must, under the terms of that resolution, be accepted.

The acceptance of the road as constructed will not determine con-
flicting rights or claims, within the grant, and in my opinion the protest
by the Atlantic and Pacific Railroad Company is not sufficient cause
for further suspending. action upon the report of the comllissioners,
who were appointed not to determine priorities within the grant, but
whether the road was constructed as required by law.

The resolution of 1870 provides-
and upon the report of the commissioners to the Secretary of the Interior that such
section of said railroad and telegraph line has been constructed as required by law,
it shall be the duty of the said Secretary of the Interior to cause Datents to be issued
to said company for the sections of land coterininons to each constructed section
reported on as aforesaid, etc.

These commissioners were not required to report to the President, as
were those provided for in the act of 1866, and I can see no good reason
for submitting their report to the President for approval. It is clear
the resolution does not require it.

It has been the practice, so I learn, to submit the reports made by
commissioners under the resolution of 1870 for approval by the Presi-
dent, and the remaining sections of constructed road have been accepted
in this manner.

The commissioners were required to report to the Secretary of the
Interior, and while his approval of said report is not specifically required,
yet there can be no doubt that the power exists, if sufficient reasons
appear, to reject the eport, or to refuse to patent lands on account
thereof, which it is otherwise made the duty of the Secretary of the
Interior to (lo, upon receipt of a favorable report from the commissioners
duly appointed to examine the road.

This would seem to have been the view entertained by the then Sec-
retary (r. Teller), for he entertained the protest filed by the Atlantic
and Pacific Railroad Company before referred to.

Relative to said protest, which was based upon an adverse claim to
the grant, set up by the Atlantic and Pacifice Railroad Company, I have
but to say that, by the act of July 6, 1886 (24 Stat., 123), its grant oppo-
site unconstructed road was forfeited, and in the case of said company
against Mingus (165 U. S., 413) the forfeiture act was maintained.

Following the act of forfeiture, resident counsel for the Atlantic and
Pacific Railroad Company filed a paper in which attention is called to
a contract of purchase made between the Southern Pacific and the
Atlantic ad Pacific companies, together with lease of the portion of
the Southern Pacific under consideration, which it was claimed, in
effect, brought this portion of the road under the provisions of the 3d
and 17th sections of the act of July 27; 1866 (svpra), "and carries with
it all land grant rights."
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A reading of the sections referred to is enough to show that this Claim
is not a sufficient cause for refusing to accept the road as reported.

The provision in the 3d section is for consolidation with any railroad
found upon the same general line provided for in the act of 1866, which
had been, prior to 1866, aided with a land grant, and the provision was
made to guard against a double grant for parallel lines upon the same
general route. The 17th section authorized the Atlantic and Pacific
Railroad to accept other grants, donations, loans, etc., whether from
Congress, the legislature of any State, or an individual.

I do not mean to be understood as holding that consolidation could
not be made under the act of 1866 with a railroad not aided by a land
grant, nor that the Southern Pacific after earning its grant might
not transfer it to the Atlantic and Pacifice Railroad Company, but
the condition here presented is that of two companies claiming grants
under the same act, viz., July 27,1866, and as located these grants over-
lap, being for a long distance upon the same general route. It was
never the intention of Congress to provide a means by which both
grants could be earned by te building of but one road.

Between the points named the road was constructed by the Southern
Pacific Railroad Company and duly examined as a part of that road.
It is not my purpose to at this time determine whether said company is
entitled to a grant under the act of 1866, for I learn that this question
is now involved in a suit pending in the courts, brought by the United
States, to quiet the title to the lands claimed by the Southern Pacific
Railroad Company along this portion of the road, where overlapped by
the limits of the grant adjusted to the location made by the Atlantic
and Pacific Railroad Company in 1872.

I am clear, however, upon the proposition that the subsequent leas-
ing of this portion of the line by the Atlantic and Pacific Railroad
Company can not be made the basis for supporting the claim of the
Atlantic and Pacific Railroad Company that thereby its grant under
the act of 1866 was earned opposite to said constructed road. Its pro-
test is therefore overruled, and its application formally made for the
examination of said road as a part of the Atlantic and Pacific Rail-
road, by commissioners to be appointed by the President, is denied.

It but remains to be considered whether the road, as constructed,
should be accepted, there being, towards the eastern boundary of the
State, quite a eflection to the south of the location shown upon the
map filed January 3, 1867.

The resolution of June 28, 1870 (suiera), merely authorized the
Southern Pacific Railroad Company to construct its road, "as near as
may be, on the route indicated by the map filed by said company in the
Department of the Interior on the 3d day of January, eighteen hundred
and sixty-seven."

The facts calling for such legislation must be considered when
determining the scope of the legislation.
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The map of 1867 was not filed as a map of definite location, but rather
as a map of general route.

This Department had held that the route indicated upon said map
was not possible under its State charter, and thereupon revoked the
withdrawal ordered upon said route.

The passage of the resolution was therefore to permit the construc-
tion along the general route indicated and not to restrict the company
to the exact location shown upon said map.

This Department has never treated the line of 1867 as the definite
location of the road, but has adjusted the limits of the grant to the
road actually constructed.

The variance between the line of 1867 and the road as constructed is
but slight, except between Daggett and Goffs.

In explanation of the change between these points the chief engineer
of the company, in an affidavit made March 23, 1891, alleges:

That going easterly from Daggett to Golfs it was at first proposed to follow up the
course of the Mojave River and pass through the range of mountains known as the.
Providence Mountains, but on making further surveys to the southward it was found
that there was a more feasible and practicable route, leaving the Mojave River near
Daggett and passing to the southward of the Providence Mountails, andthat by the
adoption of such more southerly route the length of the line would he shortened by
about three and a half miles, and the grades and curves could he reduced from the
common use of grades of ll6 feet to the mile, deflecting locally from the general
route to fit the sides of the mountains to be crossed, and necessitating the use of
sharp curves (thus raising to the maximum not only the cost of construction of the
road bt also the cost of transportation of merchandise over the road when con-
structed), to grades of hut fifty-three feet per mile rising east and seventy-four feet
per mile rising west, with easy curves and long tangents or straight distances of
track, and that for this reason the route upon which the said railroad was constructed
-was adopted. That such route is a more feasible and practicable route than that
shown on the map filed January 3, 1867, and that between Daggett and the Needles
there are no private interests that are not as well served by one route as by the other
and the public in general are very much better served by the line as constructed
than they would have been by a railroad constructed upon the line shown on the
said map.

In view of the favorable report made by the commissioners, and for
the reasons above given, I have determined to accept the report and
approve of the road as constructed.

CONTEST-PROCEEDINGS BY THE GOVERNMENT.

GRAY . POPIRESS.
Where the government, in its own behalf; has taken steps looking to the cancellation

of an entry, pending final action thereon, a contestant can gain no right by filing
a contest, in the event the government cancels the entry as the result of its own
proceedings.

Secretary Bliss to the Commissioner of the General Land Ofce, Septem-
(W. V. D.) ber 8, 197. (E. M. R.)

This case involves section 23, T. 36 S., 1. 12 W., Salt Lake City, Utah,
-and is before the Department upon appeal by L. H. Gray from your
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office decision of April 14, 1896, dismissing his contest against the
desert land entry by Maria A. Popkess, of this tract.

The record shows that on May 11, 1889, Maria A. Popkess made
desert land entry for the land involved. February 10, 1894, this entry
was canceled for failure to make proof within the statutory period.

May 4, 1894, an application having been made for re-instatement,
your office granted the same and allowed te entryman ninety days
within which to make such proof, "failing to do which the entry will
again be canceled."

May 9, 1894, due service of the above decision upon the attorney of
Maria Popkess, was had.

October 17, 1894, the local office informed your office that no action
had been taken by the entryman and recommended that the entry be
again canceled.

March 9, 1896, this appellant filed corroborated affidavit of contest
alleging that proof had not been made within the time allowed by law;
that the land had never been reclaimed, and was in its natural condition.

April 14, 1896, your office decision canceled the entry of Popkess and
held that as the entry was canceled the contest of Gray would not lie.
From this action, as heretofore stated, appeal has been taken.

It will be noticed that at the time the application to contest was
made, the ninety days given the entrywoman within which to submit
proof had expired without any action upon her part, and. that i pur-
suance of your office decision of May 4, 1894, stating that if proof was
not furnished within the period specified the entry would again he can-
celed, the local office so recommended on October 17, following. The
entry, however, was not formally canceled by your office until the
decision from which appeal is taken. Under these circumstances is
the position of the appellant well taken?

In the Spenicer case (2 L. D., 785), it was said by the then Commnis-
sionler of the General Land Office, page 786:

Experience as shown that frequent efforts are rlade to tahe advantage of a
knowledge of facts revealed by the special agent's investigation, to found a contest
thereon, and that in other cases parties to fraudiulent entries endeavor to' protect the
same against the investigation throogh the institution of collusive contests.

This was the first expression of a principle which has since been often
followed. I ex-parte Bullen (8 L. D., 301), Secretary Wilas re affirmed
this view. See also ex-parte Stearns (idem., 573), and United States v.
Scott Rhea (id., 578). The general principle deduced from these and
similar authorities, is that where the government in its own behalf has
taken steps looking to the cancellation of an entry, pending final action
thereon, a contestant can gain no rights by filingg a contest, i the e.vent
the government cancels the entry as a result of its own proceedings.

So in the cause at bar, the entry was canceled and then reinstated
for a period of ninety days for the purpose only of allowing the entry-
man to furnish proof, and it was specifically stated therein that if the
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proof was not furnished within that period, the entry wotld be ea nceled.
The time having passed without action bythe entryman, it was evident
from the terms of your decision granting the extension that the entry
would be canceled. This contestant, therefore, cannot he allowed to
take advantage of this knowledge and, under pretence of commencing
a contest against te entry, acquire a preference right thereon.

I am of opinion that the decision of your office was correct and the
same is accordingly affirmed.

DESERT ENTRY-PRICE OF LAND.

KATE G. OiGAN.

The price of desert lands within the limits of a railroad grant, entered under the
act of March 3, 1877, is not affected by the act of March 3, 1891, and such lands
can only be patented on the payment of the double minimum price.

Secretary Bliss to te Commissioner of the General Land Office, Septen-
(W. V. D.) ber 8, 1897. (G. B. G.)

Kate G-. Organ has appealed from your office decision of May 6, 1896,
requiring supplemental payment of one dollar and twenty-five cents
per acre on desert land entry No. 3651, made April 12, 1890, for the
NE. - and the NE. 1 of the S-E. 4 See. 22, T. 14 N., R. 66 W., Chey-
enlie, Wyoming.

Appellant complains:
First. That the laws of the United States authorize the issuance of patent for

such desert claim upon payment of the sum of $1.25 per acre.
Second. That claimant has made final proof upon said claim, which has been

accepted by the land department, and that she paid the purchase price therefor as
required by said department, and that she holds a final receipt therefor.

That claimant has complied with all the requirements of law in the premises, and
is entitled without further payment to a patent for said described lands.

The record shows that on July 26, 1893, your office rejected the final
proof offered by Miss Organ upon her desert land entry for the reason
that only two hundred dollars was tendered as payment for the land.?

On appeal, the Department reversing the decision of your office said:
It is true that the initial entry wa s made prior to the act of March 3,1891 (25 Stat.,

1095-6-7); but that act provided that in case of all desert land entries in existence
at that date, "upon payment to the receiver of the additional sum of one dollar per
acre of said land a patent shall issue therefor to the applicant or his assigns." In
the case at bar, final proof was made on June 22, 1893, subsequently to the passage
of the act above cited; hence it is subject to the provisions of said act. (See case
of Robert J. Gardinier, 19 L. D., 83.)

The decision of your office, in so far as it demands more than one dollar and a
quarter per acre as the total amount to be paid for said land, is reversed. 20 L. D.,
406.

It does not appear why this entry did not pass to patent on the
authority of said decision.
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On May 6, 1896, your office, without reference to said departmental
decision, again suspended said entry for supplemental payment of one
dollar and twenty-five cents per acre, on the authority of the decision
of the supreme court, in the case of the United States i. Healey, 160
U. S., 136, and it is of this that the appellant now complains.

This action on the part of your office was irregular. It was the duty
of the Commissioner to carry out the decision of the Department. If
said decision was believed to have been in violation of a rule of law as
subsequently announced by te supreme court, it was the duty of the
Commissioner to have called the attention of the Department to that
fact, and asked for instructions in the premises. If the departmental
decision was wrong, however, in the light of the supreme court decision,
your action of May 6, 1896, was not reversible error.

The land embraced in this entry is within the ranted limits of the
Union Pacific Railroad. The entry was made on April 12, 1890, under
the desert land act of 1877.

In the case of the United States v. Healey (saepra), it was said:
It results that prior to the passage of the act of 1891, lands such as those here in

suit, although within the general description of desert land, could not properly be
disposed of at less than $2.50 per acre. Was a different rule prescribed by that act
in relation to entries made previously to its passage?

If it be true, as seems to have been held by the Interior Department, that the act
of 1877, as amended by that of 1891, enbraces-alternate reserved sections along the
lines of laud-grant railroads that require rrigation in order to fit them for agricul-
tural purposes-upon which question we express no opinion-it is necessary to deter-
mine whether a case begun, as this one was, prior to the passage of the act of 1891
is controlled by the law as it was when the original entry was made. This question
is important in view of the fact that the appellee's entry was made under the act of
1877, before it w,,as amended, and his final proof was made after the act 1891 took
effect.

We are of opinion that the act of 1891 did not athorize the lands in dispute to
be sold at $1.25 per acre, where, as in this case, the proceedings to obtain them were
begun before its passage.

I am constrained to follow this decision and to hold that it disposes
of appellant's case. Clains initiated under the desert land act of 1877,
before the passage of the amnendatory act of 1891 can only be completed
on the payment of two dollars and fifty cents per acre, as provided by
the first, named act.

The Secretary of the Interior has jrisdiction over the public lands
until patent issues, and it is his duty to see that they are disposed of
only in accordance with law. The payment of two dollars and fifty
cents per acre is a condition precedent to the acquisition of title to
such alternate reserved lands entered under the act of 1877, and until
that condition has been complied with, I am without authority to
patent the land.

The decision appealed from is affirmed.
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MINING CLAII-RAILROAD GRANT-SCHOOL GRANT.

PACIFIC COAST MARBLE Co. v.NORTHERN PACIFIC 1R. R. CO. ET AL.

Whatever is recognized as a mineral by the standard authorities, whether of metallic
or other substances, when found in the public lands, in qantity and quality
sufficient to Teader the land more valuable on acconnt thereof than for agricul-
tural purposes, must be treated as cpming within the purview of the mining
laws.

Lands valuable only on account of the marble deposit contained therein are subject
to placer entry under the miling laws.

Lands containing valuable mineral deposits, whether of the metalliferous or fossil-
iferous class, of such quantity and quality as to render themn subject to entry
under the mining laws, are "inieral lands" within the meaning of that term as
used in the exception from the grant to the Northern Pacific Company for rail-
road purposes, and to the State for school purposes.

The case of Tucker I. Florida Railway and Navigation Co., 19 L. D., 414, overruled.

Secretary Bliss to the Commissioner of the General Land Office, Septem-
(W. V. D.) ber 9, 1897. (A. B. P.)

The land involved in this controversy includes parts of sections 14,
15,16,21,an1d22,T.28 N., 1.36 E., W.M.,Spokane, WasIington. The
portions thereof which lie in sections 15 and 21, are claimed by the
Northern Pacific Railroad Company, by virtue of its list, No. 7, of
indemnity selections, under its grant of July 2,1864 (13 Stat., 365).
That portion which lies in section 16, is claimed by the State of Wash-
ington, under its grant for school purposes, by the act of February 22,
1889 (25 Stat., 676, sections 10 and 18). The whole thereof-embracing
120 acres-is claimed by the Pacific Coast Marble Company, under its
application for patent filed October 15, 1895, based upon six distinct but
contiguous placer mining locations, of twenty acres each, made prior
thereto, and known, respectively, as the Clark, fleithemper, Clarno,
Liebe, Haight, and Strode, mining claims.

On January 2, 1896, the mineral claimant presented its-proof of pub-
lication, etc., and tendered payment for the land. The local officers
declined to receive the money, owing to the conflicts with tle railroad
companv and the State, and thereupon transmitted the record to your
office, with request for instructions as to the proper course to pursue.
Under date of January [7, 1896, your office replied, stating "L that the
lands contaliiing a deposit of marble, which can be mined at a profit,
are subject to disposition under the mining laws," but that the mineral
clailmant's application should have been treated as in the nature of a
contest against the railroad colpany's selection; that the State should
have been notified, and ruled to show cause, etc.; that before the appli-
cant could be allowed to purchase under the mining laws, it would have
to proceed as thus indicated; and the local officers were instructed to
require proceedings to be had accordingly.

The State was thereupon notified, and in reply, filed its protest,
admitting the existence of marble in the land, but contending that
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marble is not such a mineral as serves to except lands containing it
from the grant to the State for school purposes.

As a further result of the instructions from your office, a hearing
was had, at which all the parties appeared. After the examihatio of
two witnesses, and the introduction of certain specimens of marble
from the claims, as exhibits in the case, the parties, without proceed-
ing further with the testimony, etered ito a written stipulation
whereby, "for the prpose of saving further cost and time in taking
evidence," it was agreed

that the land i controversy is not agricultural or grazing land, and is valuable only
for the marble it contains; and this controversy shall lie submitted pon the legal
question of whether or not marble is a mineral such as to except the land from the
grant to the Northern Pacific Railroad Company by virtue of its indemnity selection.

It was also agreed in the same writing, that the testimony, as taken,
should be considered only upon the question as to the value of the land
on account of the marble it contains, and as to whether marble is a
mineral within the meaning of the grant to therailroad company; and
it was further stated that this stipulation and agreement should apply
to the State of Washington, and that its protest should be merged
with that of the railroad company, and be heard as one case on appeal.

The local officers held the land in question to be mineral in character,
and that by reason thereof, the portions situated in sections 15 and 21,
were excepted from the grant to the railroad company, and the portion
situated in section 16, was excepted from the grant to the State.

Both the railroad company and the State appealed.
On August 13, 1896, your office, after observing that under the pre-

vious rulings and decisions of the Land Department, public lands
chiefly valuable for the deposits of marble therein, had been held sub-
ject to entry under the mining laws, but that the question here involved
was whether or not such lands passed to the railroad company and the
State under their respective grants, held, (1) that the portions of the
land in question embraced in sections 15 and 21, were not excepted from
the railroad company's grant, (2) that the portion thereof embraced in
section 16, was not excepted from the grant to the State, and (3) that
the application of the mineral claimant should, therefore, be canceled.

The mineral claimant has appealed to the Department. Several
errors are assigned, but they need not be here set out in detail. It is
sufficient to say that, in substance, they attack and put squarely in
issue the correctness of the several holdings of your said office decision.

The iportance of the questions involved is conceded by all parties,
and in view thereof, upon request of the mineral claimant, concurred in
by the railroad company, and not objected to by the State, the case
has been advanced from its regular order and made special.

All questions of fact are settled by the stipulation, and by the evi-
dence introduced before it was entered into. The stipulation shows
the laud to be non-agricultural, and valuable only for the marble it
contains. The evidence shows that the marble is of a superior quality,
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susceptible of a igh polish, and useful for ornamental purposes. The
deposit is represented as very extensive.

The ease has been elaborately and ably argued by counsel for the
contending parties, both orally and by printed briefs. In view of the
magnitude of the interests at stake, and the importance of the ques-
tions involved, it has been given the most careful and painstaking
consideration.

Briefly stated, the issue presented is, whether lands chiefly valuable
on account of the deposits of' marble they contain, are embraced by
the terms " mineral lands," and " lands valuable for minerals as those
terms are used, respectively, in the aforesaid granting acts, and in the
mining statutes of the United States. If such lands are so embraced,
then your office decision is wrong, and should be reversed; if not, that
decision is right and should be affirmed.

The grant to the Northern Pacific Railroad Company, is of "every
alternate section of public land, not mineral," within certain prescribed
limits, and with stated provision for indemnity for losses in place limits.

The grant contains several provisos, among which, as pertinent to
the issue here involved, are the following:

Provided frther: That all mineral lands be, and the same are hereby, excluded
from the operations of this act, and in lieu thereof a like quantity of -unoccupied
and unappropriated agricultural lands, in odd-numbered sections, nearest the line of
said road, may be selected as above provided:

And provided further: That the word "mineral," when it occurs in this act, shall
not be held to include iron or coal.

The grant to the State, for school purposes, is of" Sections numbered
sixteen and thirty-six i every township," with the express provision
"that all mineral lands shall be eeMpted" therefrom. Ample pro-
vision for indemnity is made, in the grant to the State, for losses on
account of mineral lands.

The niming statutes, as originally enacted, are found in the several
acts of July 4, 1866 (14 Stat., 85-6), July 26, 1866 (Id., 251-2), July 9,
1870 (16 Stat., 213), May 10, 1872 (17 Stat., 91-2), February 18, 1873
(17 Stat., 465), ael March 3, 1873 (Id., 607). The various provisions of
these several acts, as at present codified, are embodied, Lnder the head
of Mineral Lands and Mining Resources," in the Revised Statutes,
sections 2318 to 2352, inclusive, except section 2346, which need not be
herein referred to. The particular provisions important to here note,
are as follows:

Section 218 provides that-
In all cases lands valuable for minerals shall be reserved from sale, except as other-

wise expressly directed by law.
Section 2319 provides that-
All valuable mineral deposits in lands belonging to the United States, both sur

veyed and nusurveyed, are hereby declared to be free and open to exploration and
purchase . . . under regulations prescribed by law, and according to the local cus-
toms or rules of miners in the several mining districts, so far as the same are appli-
cable and not inconsistent with the laws of the United States.
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Sections 2320 to 2324, inclusive, prescribe certain rules and regula-
tions to govern the location of-

Mining claims pon veins or lodes of quartz or other rock in place bearing gold,
silver, cinnabar, lead, tin, copper, or other valuable deposits.

Sections 2325 to 2328, inclusive, provide the mnanner of obtaining title
from the government for lauds "claimed and located for valuable
deposits" under the preceding sections.

By section 2329 it is provided that-
Cla-ims usually called "placers," including all forms of deposit, excepting veins

of quartz, or other rock in place, shall be subject to entry and patent, under like
circanstances and conditions, and Upon similar proceedings, as are provided for
vein or lode claims.

The succeeding sections contain nothing which is necessary to be
noted i this discussion.

Briefly summarized, the contention of the railroad company is, that
the term "mineral lands," as used in its grant of 1864, and i other
railroad land grants, as well as the terms, " lands valuable for nin-
erals," and " valuable mineral deposits," as used in the mining laws,
were intended to include only minerals of the metallic class; that the
term " mineral lands " as used in its said grant should be construed as
excluding therafron only lands containing valuable metalliferous
deposits; and that as marble is not such a deposit, lands containing
it, though chiefly valuable on account thereof, are not excepted from
its grant. The State takes a similar position with reference to its
grant.

This position is squarely attacked by the mineral claimant. Its con-
tention is that the value, and not the kind of any given mineral deposit,
is the controlling key, which is to determine the question whether the
lands containing such deposit are included within the meanDing of the
terms, " lands valuable for minerals," "valuable mineral deposits," and
"minerals lands," as used, as aforesaid.

The railroad company's contention is predicated upon the theory that
the ordinary and accepted meaning of the term "lmineral", as used in
America, and particularly in land legislation, prior to and at the date
of its grant of July 2, 1864, did not include any mineral deposits except
those of the metallic class, and that therefore Congress in making its
grant did not intenl, by the use therein of the term 'mineral lands",
to exclude therefrom any lands except those containing metallic mim-
era]s; that there is nothing in the mining statutes to indicate that
Congress used the terms, "lands valuable for minerals" and "valuable
mineral deposits", as therein stated, in any larger or more comprehen-
sive sense than is indicated by the use of the term "nmineral lands" in
its said grant; that section 2329, which provides for the entry and
patent of "'claims usually called placers, including all forms of deposit,
excepting veins of quartz, or other rock in place," was intended to
include only such claims as contain auriferous deposits; and that it
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was not the purpose of any subsequent legislation to in anywise enlarge
the meaning of the term "mineral lands" as used in its grant.

By te pe-emption act of September 4, 1841 ( Stat., 453-6), pro-
visions were made for the entry and purchase of the vacant public
lands, but it was further provided that no lands on which were situated
"known salines or mines", should be subject to entry or sale thereunder.
It is contended that " what Congress meant in this act by the term.
'mines' must be gathered from the preceding uniform policy as set forth
in the legislation " on the subject of mineral in the public lands; and it
is claimed that such policy is distinctly indicated by the preceding
legislation which reserved to the United States, "lead mines and salt
springs, absolutely, and a one-third part of all gold, silver, lead, and
copper mines," or, excepting salt springs, minerals of the metallic class
only. This preceding legislation is referred to as being embodied in a
certain ordinance of the Congress sitting under the Articles of Confed-
eration, passed May 20, 1785, and in certain acts of the Congress under
the (Constitution, passed at various times, down to and ihacluding the
year 1816.

It is to be observed, however, that in the act of July 1, 1.864 (13 Stat.,
343), providing for the disposal of coal lands in the public domain,
Congress gave, on this point, its own definition of the term "mines" as
used in the former pre-emption act, by declaring that-

Any tracts'embracing coal-beds or coal-lields, constituting ortious of the pblic
domain, and which, as " mines" are excluded from the pre-emption act of eighteen
hundred and forty-one,

might be sold inder the terms therein prescribed.
Coal is a non-metallic mineral, and we have here an express declara-

tion of Congress that the same is included within the meaning of the
stated exception from said pre emption act.

In the case of Mullan v. United States (118 UT. S., 271) the question
was, whether coal lands are mineral lands within the meaning of the
statutes regulating the disposition of the public domain. The court,
after referring to the pre emnption act of 1841, ad the coal act of July
1, 1864, said, of the provision herein above quoted from the latter act:

This is clearly a legislative declaration that "known " coal lands were miineral
lands within the meaning of that term as used in statutes regulating the public
lands, unless a contrary intention of Congress avs clearly mianifested.

Here we have both a legislative declaration, and the highest judicial
determination, that the term "mineral lands" in the public land laws
does include minerals other than those of the metallic class.

It was held by Attorney General Williams, in an opinion under date
of August 31, 1872, given at the request of the Secretary of the Interior,
that diamonds are embraced by the term "valuable mineral deposits",
as used in the act of May 10, 1872. He refers also to the act of July 26,
1866, and expresses the opinion that "these acts ought to be most lib-
erally construed, so as to facilitate the sale" of the mineral lands of the
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public domain (14 Op. A. G., 115). These views were concurred in and
adopted as the guide for official action in like cases, by Acting Secre-
tary Smith, in a communication addressed to Commissioner Drummond
of the General Laud Office, dated September 3, 1872 (Copp's Mineral
Lands, 119).

In a general circular issued under the mining laws, dated July 15,
1873, Commissioner rummoild, speaking upon the subject of what
constitutes " a valuable mineral deposit," said:

That wrhatever is recognized as a mineral by the standard authorities on the sub-
ject, where the same is found in quantity and quality to render the land sought to
be patented more valuable on this account than for purposes of agriculture, should
be treated by this office as coming within the purview of the mining act of May 10,
1872.

It was further stated:
The lauguage of the statute is so comprehensive, and capable of mich liberal con-

structioll, that I cannot avoid the conclusion that Congress intended it as a general
mining law, "to promote the development of the miniug resources of the United
States," and to afford a method whereby parties holding the possessory right under
local laws and regulations could secure title to tracts containing valuable accretions
or deposits of mineral substances, except when a special law might intervene, reserv-
ing from sale, or regulating the disposal of particularly specified mineral-bearing
lands.

In auswver to inquiries, the consideration of which gave rise to the
circular, it was further said :

I therefore reply that lands valuable on account of borax, carbonate of soda,
nitrate of soda, sulphur, alum, and asphalt, as well as "all valuable mineral
deposits," may be applied for and patented under the provisions of the mining act
of May 10, 1872 (Copp's Mifieral Lands, 61-2).

It is proper to observe i this connection, that prior to the issuance
of this circular, a special statute had been enacted regulating the dis-
posal of coal Imids (Act of July 1, 1864, spra), and that the uniform
policy of the government had been to reserve salt lands and salt
springs front sale, absolutely. (See Morton v. Nebraska, 21 Wall.,
660, and the various acts of Congress therein referred to; Hall v.
Litchfield, Copp's Mineral Lands, 321; Salt Bluff Placer, 7 L.D._ 549.)
These things were doubtless in the mind f the Commissioner at the
time, and they furnish an explanation of the exceptions noted in said
circular.

Following this circular, Commissioner Drummnoud, on July 20, 1873,
held that lands more valuable on account of deposits of iron ore, than
for agricultural purposes, were subject to disposal under the provisions
of the mining laws. (Copp's Mining Decisions, 214.)

On January 30, 1875, it was held by Commissioner Burdett, that
lands containing valuable deposits of umber, or of petroleum, were sub-
ject to entry under the mining laws. (Sickles' Mining Laws, 491). And
on June 28th following, it was held by the same Commissioner, that
lands more valuable for deposits of limestone, or marble, than for pur-
poses of agrielltLre, and lands containing valuable deposits of kaolin,
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are subject to disposal under the mining acts. (Copp's Mining Lands,
194.)

It was also held by Coninmissioner MfcFarland, on March 31, 1882, that
lands containing deposits of petroleum "are subject to entry and dis-
posal according to the law ad regulations relating to placer claills"
(9 C. L. O., 51). And by the same Commissioner, in the case of Mon-
tague v. Dobbs (9 C. L. 0., 165, 18S2), it was further held that veins of
clay and other non metalliferous mineral substances are subject to loca-
tion as placers; also' building stone, in the case of H. P. Bennett Jr.
(1884, 3 L. D., 116).

The case of W. H. Hooper (1 L.D., 560, 1881) involved the question
whether gypsum is a mineral within the meaning of the mining laws.
In disposing of the case Secretary Kirkwood referred to and concurred
in the views expressed in the circular of July 15, 1873, namely:

That whatever is recognized as a ininerTal by the taudard authorities on the sub-
jeet, when the same is fonud in quantity and quality to render the land souglht to be
patented more valuable on this account than for purposes of agriculture, should be
treated as coming within the purview of the mining act of 1872.

No proof having been introduced to show the comparative value of
the particular tract involved, for mineral or agricultural purposes, an
investigation, in that respect, was ordered, with the direction that if
the land should be found to have greater value for the former, patent
should issue to the mineral claimant.

In a communication by Secretary Teller to Commissioner McFarland,
under date of January 30, 1883, it was directed that " public lands con-
taining valuable deposits of borax, the carbonate and nitrate of soda,
sulphur, alum, and asphalt," when shown to be valuable only on account
of such deposits, should be enterable uinder the mining laws (1 L. D.,
561).

Following this, on April 16, 1883, in the case of Maxwell v. Brierly
(10 C. L. 0., 50), Secretary Teller, after referring with approval to the
circular of July 15, 1873, held that lands containing deposits of " gypsum
and limestone . . . asphaltum, borax, auiferous cement, fire-clay,
kaolin, mica, marble, petroleum, slate, and other substances," are sub-
ject to the operation of the mining laws, when shown to be more valu-
able on account of such deposits than for agricultural purposes. (See
also 1 Brainard's Legal Prec., 98). And in the case of The Dobbs
Placer Mine ( L. D., 565-9, 1883), the same Secretary held that " fire-
clay or kaolin, in the manner in which it exists as a deposit, is properly
the subject of a placer location."

Such are some of the rulings and decisions of the Land Department,
made shortly after the mineral land laws became a part of the public
land system, and by the officers of the government charged with their
administration; and as contemporaneous and uniform interpretation,
they are entitled to great weight.

These and other rulings on the subject, with few exceptions, have
been consistently and uniformly to the effect that the mining laws
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embrace not only lands containing metallic minerals, but all valuable
mineral deposits of whatever kind or nature-whether metalliferous or
fossiliferous-wherever the lands containing them are shown to be more
valuable on account thereof, thani for agricultural purposes. The value
of the mineral deposit, rather than its kind, appears to have been the
controlling factor in determining whether the lands containing it were
subject to entry and patent under the milling laws.

In this connection, it is permissible to refer to some legislation on the
subject, since the act of May 10, 1872.

By act of February 18, 1873 (17 Stat., 465), "deposits or mines of
iron and coal," in the States of Michigan, Wisconsin and Minnesota,
were expressly excluded from the operation of the act of May 10, 1872,
and lands containing such deposits were declared subject to sale and
purchase according to legal subdivisions, as before the passage of the
actof 1872. The act of 1873 would have been wholly unnecessary to
accomplish the exclusion stated as to coal, if it were trte that the act
of 1872 was not intended to embrace any minerals except those of the
metallic class.

By the act of May 5, 1876 (19 Stat., 52), it was declared that "de-
posits of coal, iron, lead, or other mineral," within the States of Mis-
souri and Kansas, should be excluded from the operation of the act of
May 10, 1872, and all lands in said States were made subject to dis-
posal as agricultural lands. Here non-metallic minerals are also
referred to, and what has been said of the act of February 18, 1873,
applies equally to this.

The act of June 3, 1878 (20 Stat., 89), provided for the sale of lands
chiefly valuable for timber or stone, in certain States and Territories,
but declared that nothing therein contained should " authorize the sale
of any mining claim . . . or lands containing gold, silver, china-
bar, copper, or coal." Both classes of minerals are again specifically
mentioned, the metalliferous and non-inetalliferous being asociated
together and placed upon an equality.

By the act of March 3, 1883 (22 Stat., 487), it was declared:
That within the State of Alabama, all public lands, whether mineral or otherwisej

shall be subject to disposal only as agricultural lands: Provided howerer, That all
lands which have heretofore been reported to the General Land Office as containing
coal and iron, shall first be offered at public sale.

Here the mention of coal, a non-metalliferous mineral, is again closely
associated with iron, a metalliferous mineral, and both are named in
connection with mineral lands.

The following are some of the more important recent decisions of
this Department on the subject.

Conlinr v. Kelly (12 L. D., 1-1891). In this case it was held that
stone useful only for general building purposes is not subject to appro-
priation under the minling laws. It was further stated, however, that-

The stone in the tract in controversy has no peculiar property or characteristic
that gives it especial value, such as attaches to gypsum, limestone, mica, marble,
slate, asphaltum, borax, auriferous cement, fire-clay, kaolin or petroleum.
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-iviGIen v. Wienbroeer (15-L. D.,370-1892). tHere the decision was
that lands containing a valuable deposit of stone, useful for special
purposes, may be entered as a placer claim; and the ase of Conlin v.
Kelly was distinguished.

Van Doren v. Plested (16 L; )., 508-1893). In this case it was held
(syllabus) that-

Land containing a deposit of sandstone of a superior qality for building and
ornamental purposes, and valuable only as a stone quarry, may be entered as a
placer claim under the general mining laws.

Hayden v. Jamison (Id., 537) and Clark v. Erwin (Id., 122) were cases
similar to that of Conlin v. Kelly, spra.

In Shepherd . Bird (17 L. D., 82-1893) it was held that lands con-
taining stone suitable for making lime, might properly be entered as a
placer claim, or purchased under the timber and stone act of June 3,
1878.

In Gary v. Todd (18 L. D., 58-1894) it was held tat lands chiefly
valuable for phosphate deposits were mineral lands and not subject to
entry under the homestead laws.

These decisions, as a rule, do not vary materially, if at all, from the
earlier rulings and decisions of the Land Department on the subject.
On the contrary, they show a practically uniform adherence to the rule
originally announced in the circular of July 15, 1873, hereinbefore
referred to. They are generally to the effect that lands ciefl valtable
for mineral deposits, of whatever kind or nature, may be properly dis-
posed of under the mining laws.

In the case of Freezer v. Sweeney (21 Pac. Rep., 20) the supreme court
of Montana (1889), referring to certain adjudications of the Land Depart-
ment on the subject, held that a stone quarry may be located and pat-
ented as a placer claim. In its opinion the court refers to section 2329
of the Revised Statutes, and says:

This section extends and enlarges the signification commonly given to "placer
claims," and makes such locations include all forms of deposit, excepting quartz veins
or other rock in place. The officers of the Land Department have construed it as
embracing quarries of rock valuable for building purposes, as already stated, and we
do not doubt the correctness of this construction.

The contrary view was taken, however, by the supreme court of the
State of Washington, at a later date, in the case of Wheeler v. Smith
(32 Pac. Rep., 784). These are the only cases cited from the courts
which discuss or attempt to determine whether non-metallic minerals
are minerals within the meaning of that word as employed in the stat-
utes relating to the disposition of the public lands.

The interpretation thus shown to have been adopted at an early date
by the Land Department, and followed with practical uniformity for
over twenty years, is attacked as being obnoxious to well established'
rules of construction. It is insisted that the particular and specific
words, "gold, silver, cinnabar, lead, tin, copper," as used in section 2320

2670-VOL 25 - 16
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of the Revisecd Statutes, must be considered as furnishing a guide to,
and placing a limitation upon the meaning to be given the general
words which immediately follow, and that in view thereof the general
words must be held to include only deposits of te same kind or nature
as those designated by the preceding particular words-that is, mineral
deposits of the kind or nature eusdem generis with gold, silver, cinna-
bar, lead, tin, or copper-or, in other words, metalliferous ore. The
same position is taken with reference to section 2329. The specific
word there is, "placers."; That word, it is said, should be restricted to
its technical meaning-places where gold is found-and further, that
the general words-" including all forms of deposit"-which follow,
must be held, under the rule, to include only the different forms of
placer gold deposits.

The Department is not unaware of the well settled rule of statutory
construction upon which this contention is sought to be based, namely:
That general words which follow particular and specific words of the
same kind or nature, take their meaning from the particular and specific
words, and are generally presumed to be restricted to the same genus
as those words, ad as comprehending only things of the same kind as
those designated by them; but it must be remembered that this rule
has its proper application only in cases where there is nothing in the
statute tending to show that a wider and more comprehensive meaning
was intended by the use of the general words. If, therefore, said sec-
tions 2320 and .2329, only, were to be construed, and that, independently
of anything outside of them. as though standing by themselves; or, if
the act as a whole contained nothing of a nature purporting to show
that the general words used in said sections were intended in a larger
sense than the specific words indicate; then the present case might be
considered sch an one as to justify the application of the rule.

The sections named, however, are not to be construed by themselves.
The whole act is to be looked to, and its general purpose ascertained,
in order to properly determine the meaning of its several provisions,
and the different sections are to be construed as parts of one general
statute. Thus looking at the act, we find its general purpose stated in
section 2319 (Sec. 1, Act of 1872) in the broad declaration that--

All valuable mineral deposits in lands belonging to the jnited States, both sur-
veyed and unsurveyed, are hereby declared to be free and open to exploration and
purchase, and the lands in which they are found, to occupation and purchase, by
citizens of the United States, ete.

It is ipoftant to observe that there is no limitation or restriction as
to the kind or class of mineral deposits which are thus made subject to
exploration and purchase. The invitation is to explore and purchase
" all valuable mineral deposits in the public lands, and to occupy and
purchase the lands in which they may be found. Broader, or more
comprehensive language could hardly have been used. Wherever min-
eral deposits are found in the public lands, they are declared to be free



DECISIONS RELATING TO THE PUBLIC LANDS. 243

and open to exploration and purchase, with only one qualification-they
must be valuable mineral deposits.

Then follow certain provisions for the acquisition of title from the
government to mining claims, once discovered and properly located,
whether they be " upon veins or lodes of quartz or other rock in place
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable
deposits," (Sec. 2320), or whether they be " claims usually called ' plac-
ers', including all forms of deposit, excepting veins of quartz, or other
rock in place," (Sec. 2329).

Now, coming again to the general words " or other valuable depos-
its," as used in section 2329, with reference to vein or lode claims; and
the'word "including all forms of deposit," as used in section 2329,
with reference to claims usually called "placers ", and construing them
in the light of the declared general purpose of the act, as a whole, as
specifically indicated in sections 2318 and 2319, the conclusion seems
irresistible that the general words i question, as used in both instances,
depend for their meaning, not only upon the specific words which they
follow, but depend also upon and draw from the larger and more com-
prehenisive expressions-" all valuable mineral deposits," as used in
section 2319, and " lands valuable for minerals", as used in section 2318.
Looking, then, to both the sources stated for the guide to the meaning
of the general words, the further conclusion seems equally irresistible
that in the first instance (Sec. 2320) they were intended to include other
valuable mineral deposits, of whatever kind, if in the form of veins or
lodes of quartz, or other rock in place, while in the second (Sec. 2329),
they were intended to include all forms of mineral deposit, of whatever
kind or nature-whether metallic or otherwise-excepting veins of quartz
or other roc in place.

Such seems to be a fair and reasonable construction of the sections
in question, and in my judgment, is the on'ly one that accords with the
manifest purpose of the act as a whole, which was, as we have seen,
the adoption of a general scheme or system for the development of the
mineral resources of the country. The larger and more comprehensive
provisions of both sections 2318 and 2319, must be given reasonable
effect and operation-they cannot be ignored-and the Department is
not aware of any rule of construction requiring that the specific desig-
nations used in the succeeding sections, shall operate to restrict or limit
the meaning and effect of such larger provisions. Furthermore, if lhe
rule of ejusdem generis were held to apply, and the construction con-
tended for adopted, the result would be equivalent to saying that Con-
gress, after having declared that "all valuable mineral deposits" in
the public lands, without reservation or restriction as to kind or nature,
shall be free and open to exploration and purchase, has provided a
means for the purchase only of a certain class (the metallic) of such
valuable mineral deposits. Such a construction would reduce the
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statute to an absurdity. This would furnish a sufficient reason for its
rejection if there were no other.

Ever since the enactment of the mining laws, however, as has been
shown, the construction by the Land Department, with practical uni-
formity, has been the other way. The more liberal view was early
adopted and has since prevailed to the extent that many titles to lands
patented as mineral, though of the non-metallic class, are now depend-
ing upon it. This view having been generally accepted for so long a
time, and property rights having grown up under it, there should be,
in my judgment, the clearest evidence of error, as well as very strong
reasons of policy and justice controlling, before there should be a
departure from it.

In the case of United States v. Moore (95 U. S., 760-3) the supreme
court said:

The construction given to a statute by those charged with the duty of executing
it is always entitled to the most respectful consideration, and ought not to be over-
ruled without cogent reasons.

And in the more recent case of Brown v. United States (113 U. S.,
568-71) it was held by the same court, citing Edwards v. Darby (12
Wheat., 206), that-
in the construction of a doubtful and ambigtuous law, the contemporaneous con-
struction of those who are called upon to act under the law, and were appointed to
carry its provisions into effect, is entitled to great respect.

These authorities are especially appropriate here, and in my judg-
ment should be regarded as of controlling weight in support of the
construction which has heretofore prevailed.

It may be well to note in this connection, that soon after the decision
in the case of Conlin v. Kelley, supra, wherein lands containing stone,
useful only for building purposes, were held not subject to the opera-
tion of the mining laws, Congress, by act of August 4, 1892 (27 Stat.
348), especially declared that lands " chiefly valuable for building stone,"
should be enterable "4under the provisions of the law in relation to
placer mineral claims." It would thus seem that Congress regarded
even the ruling in that case as a departure from the liberal construc-
tion theretofore adopted by the Land Department, to such an extent as
to demand legislative action disapproving the result thereof.

Sufficient has been said to show what has been the long-continued
practice of the Land Department, and to point out the danger and
harmful results of a departure from that practice at this late day.
Independently of these things, however, it may be added that the con-
struction, as an original proposition, appears to be clearly right. The
Department, therefore, in concluding this branch of the case, adheres
to the rule:

That whatever is recognized as a mineral by the standard authorities
on the subject, whether of metallic or other substances, when the same
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is found in the public lands in quantity and quality sufficient to render
the land more valuable on account thereof than for agricultural pur-
poses, should be treated as coming within the purview of the mining
laws.

The lands here involved being admittedly of great value for the
deposits of marble they contain, and valuable only on account thereof
are clearly within the meaning of the rule thus laid down, and must
therefore be held subject to entry under the mining laws, unless it be
held that mineral lands of such character are not within the exceptions
from the railroad and State grants in question.

This brings us to the other phase of the contention: That the deter-
mination or classification of lands as mineral within the meaning of the
mining laws, does not firnish a guide for the classification of lands as
mineral within the meaning of the excepting clause of the grant of
July 2, 1864; in view whereof it is insisted that though lands chiefly
valuable for minerals of the class other than metallic may be subject to
entry in some instances under the mining laws, yet no lands but those
containing the metalliferous minerals can be held to come within the
meaning of the exception from said grant.

At the very threshold of the discussion of this branch of the case,
we are met by the aforesaid act of July 1, 1864, passed the day before
the grant to the railroad company was made, wherein it was declared
that coal-a non-metallic mineral-is within the exception of mineral
lands in the pre-emption act of 1841, and with the case of Mullan v.
United States, supra, holding that this was a legislative declaration to
the effect that coal lands are mineral lands within the meaning of that
term as used in statutes regulating the public lands, unless a contrary
intention is clearly manifest. This legislative interpretation of the
word mines," used in the pre-emption act, as including non-metallic
minerals, given the day before the grant to the railroad company was
made, is very significant, and would seem to negative all idea that Col-
gress intended by the use, the next day, of the term " mineral lands,"
in said grant, to include thereby only lands containing the metalliferous
minerals. The larger and more comprehensive meaning would seem
clearly to have been intended, in the absence of anything plainly mani-
festing a contrary purpose.

Again, the proviso in the excepting clause of the company's grant,
that the word "mineral" when used in the act shall not be held to
include coal and iron, clearly shows the mind of Congress on the sub-
ject. If the purpose had been to except from the grant only lands
valuable for metalliferous minerals, there would have been no necessity
for said proviso as to coal; and if the exception of mineral land would
have included coal, as must be admitted, there is no apparent reason
why the exception may not include any other fossiliferous mineral sub-
stance, if the lands containing it are chiefly valuable on that account.
The contention that this would make the exception co-extensive with
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the grant, is fully answered by the condition that in all cases the lands
must be vatuable for their minerals, which, andler a long line of decisions,
has been held to mean: chiefly valuable for minerals, or, which is the
same thing, more valuable on that account than for agricultural pur-
poses. There is nothing in the act making the grant to this company,
nor in any contemporary legislation on the subject of which the Depart-
ment is aware, that clearly manifests an intention on the part of Con-
gress to restrict or limit the meaning of the term mineral lands" as
used in said grant to mietalliferous minerals only. The same may be
said of the grant to the State.

In the act of February 26, 1895, (28 Stat. 684) which provided for the
examination ad classification, in the States of Montana and Idaho, of
mineral lands within the limits of the company's grant but excepted
therefrom on account of their mineral character, it was declared (Sec-
tion 3):

That all lands shall be classified as mineral which by reason of valuable mineral
deposits are open to exploration, occupation, and purchase under the provisions of
the United States mining laws.

The act also contains the proviso that the word "mineral " shall not
be held to include coal and iron, the same as in the original grant.
Here we have what appears to be a subsequent legislative interpreta-
tion of the meaning of the exception of " mineral lands " from te com-
pany's grant. It is, in effect, that all lands which by reason of valuable
mineral deposits are open to exploration, occupation, and purchase,
under the provisions of the mining laws, shall be classified as "' min-
eral lands" within the meaning of said exception-not including, of
course, coal and iron. In view of this interpretation, it seems plain
that in the mind of Congress the term "mineral lands," as used in said
grant, is the equivalent of the terms " lands valuable for minerals,"
and " all valuable mineral deposits," as used in the mining statutes.
This interpretation is in entire harmony with the contemporaneous and
long continued construction by the Land Department.

The case of Tucker v. Florida Railway and Navigation Company
(19 L. D., 414) is cited and relied on as holding the contrary view. In
that case the Department, after referring to the exception of mineral
lands from the grants made during the year 1864, and subsequently
thereto, and the provision that the word "mineral" as therein used
should not include coal and iron, frther said:

It would seem, therefore, that the word "mineral" is given a limited construc-
tion, and when this fact is taken into consideration with what has been before
stated on the subject of mineral legislation, it would seem that the purpose of the
word " mineral" as used in the act of June 22, 1874, spra, was to except from selec-
tion, on account of said act, those lands containing valuable metals, such as gold,
silver, cinnabar, and copper. The word was not used in its broader sense, for the
greater part of the earth contains mineral in some form, the value of which often
depends upon its location, or the state of advancement of science which makes
known its uses.
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The selections authorized by the act of June 22, 1874, were of "lands
not mineral "-practically the same exception as that contained in the
Northern Pacific grant. The theory upon which the decision seems to
be based is, in part at least, that the express exclusion of coal and iron
froml the mineral exception in the grants of 1864, and subsequent grants,
is an indication that the word mineral as used by Congress in a
restricted or linited, and not in its broader sense. It does not appear
to me that this theory can be sustained. Indeed, it would seem that
exactly the opposite view is supported by sound reasoning. The very
fact that the express exclusion of coal-a non-metallic mineral-from
the exception of mineral lands, was necessary in order to exclude it,
shows that the word mineral was not used in its limited sense, and that
it was used in that broader sense which includes all mineral deposits of
whatever kind or nature. There does not appear to be any reasonable
question of the soundness of this view, and it is in exact accord with
the legislative interpretation shown by th6 act of February 26, 1895,
which was passed after the decision in the Tucker case.

The further argument that the word was not used in its broader
sense for the reason that the greater part of the earth contains mineral
in some form, has been already answered in the statement that under
the law, in all cases, the land must not only contain mineral but must
be chiefly valuable on account of its mineral.

In view of what has been said on this point, the Department is of
the opinion and decides:

That lands containing valuable mineral deposits, whether of the met-
alliferous or fossiliferous class, of such quantity and quality as to render
them subject to entry under the mining laws-that is, where they are
more valuable on account of such mineral deposits than for agricultural
purposes-are "mineral lands" within the meaning of that term as
used i the exception from the grants to the railroad company and to
the State.

As the lands here in question come clearly within the rule thus
announced, those portions thereof situated in sections 15 and 21, must
be held as excepted from the grant to the Northern Pacific Railroad
Company, and its application to select the same will be rejected. That
portion in section 16, must be held as excepted from the grant to the
State. Upon proper showing of compliance with the mining laws, the
lands may be patented to the mineral claimant. Your office decision is
therefore reversed.

The case of Tucker v. Florida Railway and Navigation Company, and
all other cases in conflict with the views herein expressed, are hereby
overruled.
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RAILRSOAD GRANT-ACT OF JUNE 22, 1874.

OREGON AND CALIFORNIA R. R. CO.

A decision of the General Land Office to the effect that upon relinquishing cei'tain
lands a railroad company will be entitled to select others under the act of June
22, 1874, does noot prevent departmental consideration as to the right of the com-
pany to those relinquished, when the question of the company's right under the
selection comes before the Department for its action.

Secretary Bliss to the Commissioner of the General Land Oce, Sejptem-
(W. V. D.) ber 9, 1897. (F. WV. C.)

The Oregon and California Railroad Company has appealed from
your office decision of January 17, 1896, holding for cancellation cer-
tain selections made by said company April 15, 1889, under the act of
June 22, 1874 (18 Stat., 194), in lieu of the W. W of the NE. , the NW.
A of the SEA. a, and the NE. 4 of the SW. I of Sec. 31, T. 17 S., 1P. 1 W.,
Oregon City land district, Oregon.

The tract made the basis for the company's selection was entered
under the homestead law July 17,1865, which entry remained of record
until canceled, March 26, 1870. The grant under which the company
claims was made by the act of July 25, 1866 (14 Stat., 239); so that at
the date of the passage of said act the tract relinquished by the Comm-
pany was appropriated under the entry of record, and for that reason
excepted from the said grant. It is urged by the company, however;
that as its relinquishment was made upon the request of your office, in
1870, its right to make a new selection inder the act of 1874 attached,
and no change of rule, affecting the question as to the company's right to
the land relinquished, could affect its right to make such lieu selection.

At the time the company relinquished, it was held by this Depart-
ment that all lands free from claim at the date of definite location,
without regard to their condition at the date of the passage of the act
making the grant, passed thereunder.

In the case of Bardon v. Northern Pacific Railroad Company (145
U. S., 535) it was held, that lands which at the date of the passage of
the act making the grant to said company, were segregated from the
public lands within the limits of the grant, by reason of a prior pre-
emption claim to it, did not, by the cancellation of the pre-emption right
before the location of the grant, pass to the company, but remained
part of the public lands of the United States.

It is clear, therefore, that this tract did not pass to the company
under its grant, and that its relinquishment, made, as alleged, at the
instance and request of your office, was unnecessary. It has been
repeatedly ruled by this Department that a decision of your office to
the effect that upon relinquishing certain lands a company would be
entitled to select others under the act of June 22, 1874. does not pre-
vent departmental consideration as to the right of the company to those
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relinquished, when the question of the company's right under a selec-
tion made comes before this Department for approval; and if it is then
found that the company had no title to the land relinquished, the selec-
tion must be rejected. See case of Soutbern Pacifie R. R Co. (22 L. D.,
185) and cases therein cited.

The action of your office, holding for cancellation the said selection
by the coipany, is accordingly affirmed.

TOWANSITE CLAIM-TERRITORTAL LEGISLATTOX.

CITY OF CHAMBERLAIN V. KING ET AL. (ON REVIEW.)

The right of townsite claimants, acting under territorial legislation, to include
certain lands within their corporate linits for municipal purposes, cannot be
recognized, if said lands were in fact at such time not subject to such appro-
priation.

Secretary Bliss to the Commissioner of the General Land Office, Septem-
(W. V. D.) her 9, 1897. (C. J. W.)

On April 15, 1890, Henry J. King made application to make home-
stead entry for lots 3 and 4 and the E. 4 of the SW. -of Sec. 10, and
lots 1 and 9 of Sec. 15, T. 104 N., R. 71 W., Chamberlaiu land district,
South Dakota. On the same day J. W. Orcutt, as mayor of Chamber-
lain, made application to make townsite entry for the same land, with-
out disclosing whether said entry was sought as a original or addi-
tional townsite entry, and on the same day Eliza Reynolds applied to
make homestead entry for lots 1 and 9 of section 15. -

The fees were tendered by eich of the applicants and rejected, but
their respective applications were accepted in the order presented, and
a hearing was ordered to allow them to present proof of their claims.
Said hearing closed July 19, 1895, and on September 24, 1895, the local
officers rendered a decision rejecting the application of Orcutt, mayor,
and accepting the application of Eliza Reynolds and the application
of Henry King, except as to lots 1 and 9 of Sec. 15, to which they held
Eliza Reynolds was entitled.

Appeal was made to your office, and on March 24, 1896, the decision
of the local officers was affirmed, with the modification that the right of
Eliza Reynolds to make entry was limited to lot 9, and the application
of Orcutt was rejected.

A motion for review of your office decision was made by the mayor,
which was overruled and the original decision adhered to.

The townsite claimants appealed to the Department. On the appeal
counsel was heard both orally and by brief, and, on June 15, 1897, your
office decision was affirmed here. (24 L. D., 526.)

The mayor of the City of Chamberlain has filed a motion for review
of the last-named decision, in which it is alleged various errors were
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conmmitted. The motion purports to state eighteen grounds of error,
but upon examination they are not found to contain1 any material prop-
osition touching which counsel. was not beard before the decision was
rendered, and which was not considered in rendering it. It is alleged
that an important fact was overlooked and not commented on-which
is, that on January 18, 1890, the people of Chamberlain by vote organ-
ized, and were incorporated under the general laws of South Dakota.

The record has been re-examined, and this fact now insisted upon as
important considered again. It is not apparent that it in any manner
helps the townsite claimants.

It is claimed now that the people, in the exercise of a power conferred
by an act of the territorial legislature, which simply authorized them
to organize town or city government in the manner prescribed by the
act, include the land in question in the lhinits which they selected, and
that the map filed shows the land involved to be within the incorporated
limits of Chamberlaii. The people thus acting had no mol e power than
the territorial legislature had, and could noo more subject this reserved
land to municipal use than the legislature could.

After very full consideration, it was decided that the legislature had
no such power. The fact that the people of Chamberlain have organ-
ized a city government under the general laws does not affect the con-
clusions heretofore reached. The fact that a survey was made in 1890,
and a map filed, which showed this reserved land to be within the
claimed limits was not overlooked, but it was not considered that it
affected the merits of the question, since the status of the land as to
being reserved was the same when the map was filed that it was when
the act of March 7,1885, was passed, and it was not then occupied or
used for town site purposes.

No sufficient reason is found for changing the conclusions heretofore
reached on the merits of the case, and the motion for review is denied.

RIGHT OF AVA-Y-STATION GROUNNDS-MINERAL APPLICATION.

MONTANA CENTRAL R. R. Co.

A plat of station grounds covering land embraced within a prior nineral application
can not be approved; but the use and occupancy of such land fr station pur-
poses will protect the right of the company, as against subsequent claimants, if
the mineral application is abandoned.

Secretary Bliss to the Coi'mmissioner of the General Land Office, Septern-
(W. V. D.) ber 9, 1897. (F. W. C.)

The Montana Central Railroad Company has appealed from the action
taken in your office letter "F" of May 29, 1896, holding that the tract
covered by its station plat submitted for approval under the provisions
of the act of March 3, 1875 (18 Stat., 482), covering a portion of the
NW. I of the SE. -of section 9, township 8 N., range 3 W., lelena land
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district, Montana, is not public land, and therefore that the plat of the
station grounds is not subject to approval under said act.

The statement contained in your office letter is that the tract applied
for by the company is embraced in the mineral application, No. 179,
filed by Charles W. Cannon, et al. April 16, 1873.

In its appeal the company admitted the existence of said mineral
application, but. set out that it had, under the laws of Montana, pro-
ceeded to condemn said tract to its use for station purposes in a suit
against said locators, and that the damages assessed against the said
company had been paid into court.

The right of way granted by the act of 1875, supra, is limited to
public lands; and where there are no public lands embraced within
the application for right of way it has been uniformly held by this
Department that an approval will not be granted.

While it appears that the company, as against the claim under said
mineral application, is fully protected under the proceedings already
had in the local court, its purpose in desiring the approval of its appli-
cation for right of way Luder the act of March 3, 1875, is stated to be for
the parpose of protecting it against anysubsequelt claimant for tlie land,
in the event that the mineral applicants should abandon their claim.

A mineral application, while of record, is an appropriation of the
tract covered thereby; and in the decision of the supreme court in the
case of The Northern Pacific Railway Company v. Sanders (166 U. S.,
621) was held to be a sufficient claim to except the lands covered
thereby from the operation of the grant to said company.

It might be here stated, in view of the fact that the company in its
appeal states that it has been advised that Cannon and his associates
have abandoned the land in controversy, that on April 22, 1897, the
receiver at Helena reported that the mineral applicants had instituted
proceedings in the local office to perfect their application, No. 179, to
mineral entry, and among the papers filed is their consent to the grant
of the right of way to the Montana Central Railway Co.

Upon the facts disclosed by the record, I can find no error in the
holding of your office, that the tract covered by the company's plat
submitted for approval is not pblic land within the meaning of the act
of March 3, 1875, and the plat is therefore not subject to approval under
said act.

As the company states in its appeal that it has entered into posses-
sion of the lands and erected thereon a water tank, round-house and
other buildings necessary to the operation of its railroad, no subse-
quent claimant, in the event that the mineral applicants fail to perfect
their claim to entry, could secure a right that will defeat them in their
possession, or that would prevent the approval of its plat, if again sub-
mitted upon the cancellation of the mineral application.

See St. P. M. and Al. Ry. Co. v. Maloney et at., 24 L. D., 460. Dakota
Central R R. Co. v. Downey, 8 L. D., 115.

Your office decision is accordingly affirmed.
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FERST V. SOLBERG.

Motion for review of departmental decision of April 29, 1897, 24 L.
D., 376, denied by Secretary Bliss September 9, 1897.

IN-DIAN LANDS -APPROVAL OF DEED.

OPINION.

A purchaser from a Shawnee grantor under a deed approved by the Department,
without restriction or condition, takes the title clear of all conditions.

Assistant A ttorney- General Van Devanter to the Secretary of the Interior.
(W. . P.)

I am in receipt by reference of Acting Secretary Ryan of a letter
from the Commissioner of Indian Affairs, dated August 19, 1897, rela-
tive to the approval of deeds from Shawnee In'dians, with request for
an opinion upon the matter therein presented.

By the treaty of May 10, 1854 (10 Stat., 1054), the Shawnee Indians
ceded to the United States all the lands west of the State of -1missouri
set apart for them uider the treaty of November 7, 1825 (7 Stat., 265),
and the United States ceded to the Shawnee Indians two hundred
thousand acres of land in Kansas out of which each was to select, if a
single person, two hundred acres, and if the head of a family a quantity
equal to two hundred acres for each member of the family. As to pat-
ents for said selections, it was provided in said treaty (Art. 9) as
follows:

Congress may hereafter provide for the issuing to such of the Shawnees as may
make separate selections, patents for the same; with such guards and restrictions
as ]uay seem advisable for their protection therein.

Congress provided for the issuing of patents by the act of March 3,
1859, (11 Stat., 425) section 11 of which contains the following:

That in all eases where, by the terms of any Idian treaty in Kansas Territory,
said Indians are entitled to separate selections of land, and to a patent therefor,
under guards, restrictions, or conditions for their benefit, the Secretary of the Inte-
rior is hereby authorized to cause patents therefor to issue to such Indian, or Indians,
and their heirs, upon such conditions and limitations, and under such guards or
restrictions as may be prescribed by said Secretary.

Patents were afterwards issued to those Indians with a restriction
as to sale or conveyance as follows:

but with the stipulation prescribed by the Secretary of the Interior, under the act
of Congress aforesaid of March 3, 1859, that the said tracts ' shall never be sold or
conveyed by the grantor or .... heirs, without the consent of the Secretary of the
Interior for the time being.'

As early as May27, 1861, rules and regulations to be observed in the
execution of conveyances of land for which patents were issued under
said act of March 3, 1859, were adopted and on Jne 22, 1878, modified
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rules relating to conveyances of Shawnee lands were approved. These
rules, however, relate to the formalities to be observed in the execu-
tion of deeds ad contain nothing in reference to the question now
presented.

It frequently happens that one of these Indianl patentees sells his
land to another Shawnee Indiani. That sale must receive the approval
of this Department to make the conveyance valid. The question now
arises as to whether a conveyance by the Indian grantee in such a
transaction must also be approved, that is, whether the departmental
sanction is necessary so long as the title remains in a Shawnee Indian.
The Commissioner of Indian Affairs asks for
the opinion of the Department on the question of second approvals, that shall serve
as a future and final guide for this office i its conduct in such matters.

The whole matter as to conditions, limitations, guards and restric-
tions to be inserted in patents to these Indians was placed in the hands
of the Secretary of the Interior and a conclusion was reached as to the
necessities i this direction when the form of the patent was deter-
mined pon. Notice was then given to the world of the conditions
attaching to the Indian title, which was that the land should "never
be sold or conveyed by the grantee or (his) heirs without the consent
of the Secretary of the interior for the time being." When this condi-
tion has been once met by the unconditional consent of the Secretary
of the Interior to a conveyance of a certain tract of land the title vests
in the grantee of sch a conveyance without condition or limitation.
The Secretary may couple his consent with sucbconditions as he may
see fit to make where the grantee is a Shawnee Indian and the grantee
who accepts the conveyance subject to such conditions would then
take the title encumbered therewith.

In my opinion the proper practice in the future would be in those
cases where it seems proper to the protection of a Shawnee Indian
grantee to insert in the approval of these conveyances such conditions
or restrictions as to further conveyances as maybe necessary. By this
course notice would be given to all that this Department still retains
control of the land as to future conveyances.

It seems from statements made by the Commissioner of Indian Affairs
that it was at first held that the approval of a conveyance, even though
a Shawnee Indian were the grantee, met all the requirements and
relieved the title of all conditions, but that in later years a different
view was entertained, it being held that so long as the title remained
in a Shawnee Indian the restrictions upon alienation remained in force.
I am of the opinion however that a purchaser from a Shawnee grantor
under a deed approved by this Department without condition or restric-
tion takes the title clear of all conditions.

Approved: September 9, 1897,
C. N. BLISS,

Secretary.
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PIBLIC RESERATTION-CAPITOL GROUNDS.

OPINION.

In the absence of express statutory authority the Architect of the Capitol has no
right to permit the erection of a terminal railway station on the capitol
grounds.

First Assistant Attorney Campbell to the Secretary of the Interior,
Septemnber 14, 1897. (W. C. P.)

I am i receipt, by your reference, of a letter from the Architect of
the U. S. Capitol, in relation to a proposed structure to be erected in
the Capitol grounds as a terminal station for the Metropolitan railroad,
with your request
for opinion as to the right of the Architect of the Capitol to permit the erection and
maintenance of the building in question, without specific authority from Congress
therefor.

The control of public buildings ad grounds of the United States
rests primarily in Congress, and no officer of the government has any
authority over theri except such has been delegated to him by Con-
gress by express grant or by implication equivalent thereto. I do not
find any law by which any officer has been given authority to permit
the use of any portion of the capitol grounds by any person or corpo-
ration for any purpose, permanent or temporary. On the other hand,
the joint resolution of June 30, 1864 (13 Stat., 412), afterwards incorpo-
rated in the Revised Statutes (See. 1818), directs the Secretary of the
Interior to prevent the erection of any permanent building upon any
property reserved to the use of the United States, unless plainly author-
ized by. Congress. Said section reads as follows:

The Secretary of the Interior is directed to prevent the improper appropriation or
occupation of any of the public streets, avenues, squares or reservations in the city
of Washington, belonging to the United States, and to reclaim the same if unlaw-
fully appropriated; and particularly to prevent the erection of any permanent
building upon any property reserved to or for the use of the United States, unless
plainly authorized by act of Congress, and to report to Congress at the commencement
of each session his proceedings in the premises, together with a full statement of all
such property, and how, and by what authority, the same is occupied or claimed.
Nothing herein contained shall be construed to interfere with the temporary and
proper occupation of any portion of such property, by lawful authority, for the
legitimate purposes of the United States.

It is not claimed that the erection of this proposed building is
authorized by act of Congress.

It seems that the railroad company requested of the Senate Com-
mittee on Public Buildings and Grounds permission to erect this build-
ing, and that such permission was formally given. This was not an act
of Congress, and hence does not constitute the authority contemplated
by the law.

After a careful consideration of this matter, I am of the opinion, and
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so advise you, that the Architect of the Capitol has no right to permit.
the erection of the building in question without specific authority by.
act of Congress.

Approved:
C. N. BLISS,

Secretary.

RAILROAD GRANT-JUDICIAL CONSTRUCTION.

NORTHERN PACIFIC Rl. CO.

Directions given for the ssl)eosion fIrom entry and patent of lands falling within
the purview of the departmental decision in the case of Spaulding . Northern
Pacific R. R. Co., 21 L. D., 7.

Secretary Bliss to the Commissioner of the General Land Office, Septent-
(F. L.C .) ber 15, 1897. (F. W. C.)

I am in receipt of your office letter of August 30,1897, enclosing the
application made on behalf of the Northern Pacific Railway Company,
successor to the Northern Pacific Railroad Company, for the suspension
from entry and patent of the lands coming within the purview of the
decision in the case of Spaulding v. Northern Pacific Railroad Company
(21 L. D., 57).

In said case it was held (syllabus):
At Portland, Oregon, the Northern Pacific has two grants, the first for the line

eastward, under the act of 1864, and the second northward, under the joint resolu-
tion of 1870, and, so far as the limits of the grant east of said city overlaps the
subsequent grant, the latter must fail; and, as the road at such point eastward is
unconstructed, and the grant therefor forfeited by the act of September 29, 1890, the
lands so released from said grant, do not inure to the later grant, but are subject to
disposal under the provisions of said forfeiture act.

The application by the company is based upon an opinion of the
United States circuit court for the western district of Washington, in
the case of said company v. Balthazer et al., dated August 14, 1897, in
which opinion it is stated:

I am constrained, however, by the decisions of the circuit court of appeals for this
circuit, in the cases of Oregon and C. R. Company et al. . United States, 77 Fed.
Rep. 57-82; and Eastern Oregon Land Company v. Wilcox, 79 Fed. Rep. 719, to hold
that as the Northern Pacific Railroad Company never made a definite location of any
line of road between Portland and Wallijla, the originalland grant never took effect
as to any land between said places, therefore, the lands in controversy were, for
aught that appears to the contrary, at the date of the joint resolution of May 81,
1870, and atthe time of the definitelocation of the railroad from Portland to Tacoma,
non-mineral public lands of the United States, not reserved, sold, granted or other-
wise appropriated, and by said joint resolution the same were granted to the com-
pany upon conditions which have been performed, so that the title of the company,
and its vendees, has become vested and perfect.

From a careful consideration of the matter I deem it advisable to
grant the request for suspension, and you will issue necessary instruc-
tions to the local officers accordingly.
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COSBY ET AL. v. AVERY ET AL.

Motion for review of departmental decision of June 29, 1897, 24 L. D.,
565, denied by Secretary Bliss, September 15, 1897.

CIRCULAR. *

SETTLERS ON NORTHERN PACIFIC INDEMNITY LANDS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washi'inyto'n, D. C., A ugust 5, 1896.
REGISTERS AND RECEIVERS, UNITED STATES LAND OFFICES.

GENTLEMEN: Your attention is called to the provisions of an act of
Congress approved June 3, 1896, 29 Stat., 245, entitled "An act for the
relief of settlers on the Northern Pacific Railroad idemnity lands" a
copy of which is attached. The act contains three sections.

By the first section those persons, their heirs, or legal representatives,
who, between August 15, 1887, and January 1, 1889, .settled upon and
made final proof and entry for land within what is known as the second
indemnity belt of the Northern Pacific Railroad grant, within the State
of Minnesota, which entries, without their fault, were afterwards can-
celed, are allowed to make homestead entry of a quantity of unappro-
priated public lands, subject to homestead entry, equal in acreage to
that embraced in the canceled entry, and to receive patent therefor with-
out settlement, improvement or cultivation; and those persons, their
heirs, or legal representatives, who, between the dates aforesaid, for six
months settled upon, improved and cultivated any land within said
second indemnity belt, with a view to homestead or preemption entry,
who, being qualified, were not permitted to make such entries, are
allowed to enter uinder the homestead laws a quantity of land, unappro-
priated and subject to homestead entry, equal to that settled upon,
improved and cultivated; and, when making proof and final entry, are
entitled to credit for the settlement, improvement and cultivation of
said indemnity land.

The entry authorized by this act must be made under the homestead
law, and the fact that a claimant had previously made a homestead entry
is no bar to an entry under it, provided he was qualified to make the
entry made, or intended to be made of said indemnity land, such land
being within the State of Minnesota, and that he has not since made
entry under, and obtained the benefit of, the homestead law; and in the
event of an application to commute, the law applicable to commutations
prior to the amendment of section 2301, of the Revised Statutes, by
the act of March 3, 1891, will govern.

Not heretofore reported.
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Applicants of the first class for ebtry uider this sectionwill be required
to make affidavit as to the facts in relation to their former entries, and
as to whether they have received back the fees and commissions, or the
purchase money paid upon such entries; and in. case they have done
so, you will require them to make payment for the land etered under
this act.

Applicants of the second class will be required to make affldavit as
to the facts relative to their settlement, residence ol, and improvement
of, the indemnity land aforesaid, and where entry or filing was made, to
facts in relation thereto; and where fees and commissions have been
returue(l it will be necessary that payment be made for any entry made
under this section.

Said affidavits must be corroborated by at least two witnesses having
knowledge of the facts set forth therein, aid should satisfactorily show
compliance with the requirements of the law to the extent claimed, as
they will form a part of the final proof for the land sought.

Under the second section persons entitled to homestead entries under
the first section may make such entries of any of the agricultural lands
embraced in the provisions of the act of Congress. approved January 14,
1889 (25 Stat., 642), entitled "An act for the relief and civilization of
the Chippewa Indians in the State of Miunesota," upo1 payment of one
dollar and twenty-five cents per acre therefor.

Under the provision of the third section the right of entry given by
the act is personal and can not be transferred or assigned, but in case
of death of the person entitled to enter, the entry may be made by his
heirs or legal representatives; and o valid conveyance, sale, or transfer
of the land entered call be made prior to the issue of patent.

Very respectfully,
E. F. BEST,

Assistant Commissioner.
Approved:

EOKE SMITH, Secretary.

[PuBLIC-NO. 177.]

AN ACT for the relief of settlers on the Northern Pacific Railroad indemnity lands.

Be it enacted by the Senate and House of Representatives of the United States of Amnerica
in Congess assembled, That these persons, their heirs, or legal representatives, who
between the fifteenth day of August, anno Domini eighteen hundred and eighty-
sev'en, and the first day of January, anno Domini eighteen hnnfied and eighty-niue,
settled upon and made final proof and entry, under the homestead or preemption
laws, of lands within the so-called second indemnity belt of the Northern Pacific
Railway Company's grant in the State of Minnesota, which entries were afterwards,
without their fault, cmceled, upon establishing these facts before the register and
receiver of the local land office, in such node and nnder such rules as may be pre-
scribed by the Secretary oF the Interior, shall be allowed to make final homestead
entry, and receive a patent therefor, of a quantity of land of any of the unappro-
priated public lands of the United States subject to homestead entry, equal in acreage
to the land proved up and entered in the said second indemnity belt, as aforesaid,

2670-VOL 25- 17
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without being required to make any settlement or improvement upon or cultivation
of such land so entered prior to such entry; and those persons, their heirs or legal
representatives, who, within the period aforesaid for the space of six months settled
upon, improved, and cultivated any of said indemnity lands with a view of entering
the same under the homestead or preemption laws, being competent to make such
entries, and who Were not permitted to make such entries, upon establishing these
facts before the register and receiver of the local land office, in such mode and under
such rules as the Secretary of the Interior may prescribe, shall be allowed to enter
under the homestead laws of the United States a quantity of land of the unappro-
priated public lands of the United States, subject to homestead entry equal in
amount to the land settled upon, improved, and cultivated, as aforesaid, and under
the homestead entry so made, shall, when making proof and final entry, receive
credit for the settlement, improvement, and cultivation made upon the said indemnity
land as aforesaid: Provided, That the law in force in eighteen hundred and eighty-
nine governing the commutation of homestead entries shall apply to the commu-
tation of entries under this section.

SEC. 2. That those who are entitled to make the homestead entries prescribed in
the preceding section may make such entries of any of the agricultural lands
embraced in the provision of an act entitled "An act for the relief and civilization
of the Chippewa Indians in the State of Minnesota," approved January fourteenth,
eighteen hundred and eighty-nine, upon condition of paying for such lands the price
prescribed in said act.

SEC. 3. That the right of homestead entry conferred by the provisions of this
act shall not be assignable, and no conveyance, sale, or transfer of the land so entered
shall be valid or of any effect if made before patent has issued.

Approved, June 3, 1896.

RED LAKE AGRICULTURAL LANDS-ACT OF JUNE 3,1896.

INSTRUCTIONS.

Red Lake agricultural lands subject to homestead entry under the provisions of the
act of January 14, 1889, may be taken by persons entitled to make entry under
the act of June 3, 1896, but entries so made of such lands can not be commuted.

Acting Commissioner Best to the Register and Receiver, Duluth, Mfinne-
sota, September 17, 1897.

On August 5, 1896, this office with the approval of the Secretary of
the Interior, issued a circular of instructions (25 L. D., 256), for the guid-
ance of local land officers in the treatment of applications by parties
claiming the benefits of the act of Congress approved June 3, 1896 (29
Stat., 245), entitled "An act for the relief of settlers on the Northern
Pacific Railroad indemnity land."

Recently this office bas received communications asking whether the
entry authorized by said act cau be made on lands known as the Red
Lake agricultural lands, ceded and relinquished by the Chippewa
Indians under the provisions of, the act of January 14, 1889 (25 Stat.,
642), and if so, whether the law in force in 1889 governing the com-
mutation of homestead entries applies to entries so made, and whether,
in proving up, payment in full can be made, or the entrymen will be
required to pay in installments of $40.00 per annum for five years.
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It has been represented to this office that the register at Crookston
has ruled that the Red Lake agricultural lands are not subject to entry
under the act of June 3, 1896, spra.

The first section of said act of June 3, 1896, specifies the parties who
are entitled to the benefits intended to be conferred by it, and provides,

That the law in force in eighteen hundred and eighty-nine governing the comlmul-
tation of homestead entries shall apply to the commutation of entries under this
section.

The second section thereof provides
That those who are entitled-to make the homestead entries prescribed in the pre-

ceding section may make such entries of any of the agricultural lands embraced in
the provisions of an .act entitled "An act for the relief and civilization of the Chip-
pewa Indians in the State of Minnesota," approved January fourteenth, eighteen
hundred and eighty-nine, upon condition of paying for such lands the price pre-
scribed in said act.

Therefore, any of..the lands known as the Red Lake lands, agricul-
tural in character and subject to homestead entry under the provisions
of the act of January 14, 1889, are subject to the claims of parties enti-
tled to make entry nder the provisions of the act of June 3, 1896.

The sixth section of the act of January 14,1889, provides for thedis-
posal to actual settlers under the homestead laws of certain portions of
the lands ceded by the Indians at the rate of $1.25 per acre, to be paid
in five annual payments, and requires due proof of occupancy for five
years and full payment before patent can issue. It is clear from these
provisions that entries made under said act cannot be commuted.

Where an application is presented for entry of Red Lake lands under
the act of June 3, 1896, by a party entitled to make the same, who has
completed an entry on the Northern Pacific indemnity lands which has
been canceled, the entry will be allowed upon the payment of $1.25 per
acre for the land applied for. And where an application is presented
by a party duly qualified to enter, but who has not completed an entry
of said indemnity lands, such party when ,making proof and final entry
will be entitled to credit for the settlement, improvement and cultiva-
tion of such land; but will be required to make the payments pre-
scribed by the act of January 14, 1889, $40.00 each year prior to final
proof, when the balance due may be paid, or, the whole amount may
be paid at any time, but no final certificate as a basis for patent shall
issue until proof of occupation for a period, which added to the period
of settlement, improvement and cultivation of the indemnity lands
aforesaid, shall make five years, shall-have been made.

Where a party entitled to the privileges conferred by the act of June
3, 1896, makes entry of land subject to homestead entry, which may be
commuted, the law in force in 1889 governing the commutation of home-
stead entries will apply.

Approved, September 17, 1897.
WEBSTER DAVIs,

Acting Secretary of the Interior.
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ABANDONED MILITARY RESERVATION-FORT MAGINNIS.
INSTRUCTIONS.

Acting Commissioner Best to Register and Receiver, Lewiston, Montana,
September 11, 1897.

The appraisers have appraised the lands in the Fort Maginnis aban-
doned military reservation at from one dollar to two dollars per acre.

The Secretary of the Interior has approved the appraisal of the
lands appraised at more than $1.25 per acre, and for lands appraised
at less than $1.25 per acre he has, under the law, fixed the minimum
price of such lands at $1.25 per acre. Therefore, no tract of land in
this reservation can be disposed of at less than $1.25 per acre, although
you will be governed by the appraisal in disposing of those lands
appraised at more than $1.25 per acre.

All of the agricultural lands in this reservation are subject to settle-
ment under the public land laws of the United States, under the act of
August 23, 1894 (28 Stat., 491), which, among other things provides:

That persons who enter under the homestead law shall pay for such lands at not
less than the value theretofore or hereafter determined by appraisement, nor less than
theprice of the land at the time of the entry, and such payment may, at the option of
the purchaser, be made in five equal instal]ments, at times and rates of interest to
be fixed by the Secretary of the Interior.

On April 9,1895 (20 L. D., 303), the Secretary of the Interior directed
this office to issue instructions nder said act of August 23, 1894, as
follows:

That the homesteader be given the option in making payment pon his entry of
these lands, of making his payments in five equal payments to date from the time of
the acceptance of his proof tendered on his entry, and that the rate of interest upon
deferred payments be charged at the rate of four per cent per annum.

In allowing entries for lands in this reservation, under said law, you
will, in each case, endorse on the application " Fort Maginnis Reserva-
tion, Act August 23,1894," and make the same notation on your abstract
of homestead entries.

Under the provisions of the homestead law, an entrymnan has the
right either to commute his entry after fourteen months from the date
of settlement, or offer final proof under Sec. 2291 R. S. In entries under
said act of August 23, 1894, he may, at his option, commute after four-
teen months with full payment in cash, or, after submitting ordinary
five years final proof and after its acceptance, he may pay for the land
the full amount of the appraised value thereof, without interest, or he
may make payment in five equal installments, the first payment to be
made one year after the acceptance of his final proof, and the subse-
quent payments to be made annually thereafter, interest to be charged
at the rate of four per cent per annum from the date of the acceptance
of final proof until all payments are made.

In case the full amount is paid after fourteen months from date of
settlement you will, if the proof is satisfactory, issue cash certificate
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and receipt; and in the event that regular final proof is made, and the
fall amount then paid,. you will issue final certificate and receipt; but
when partial payments are made the receiver will issue a receipt only
for the amount of the principal and the interest paid, reporting the
same in a special column of the abstract of homestead receipts, and
at the time last payment is made, you will issue the final papers as in
ordinary homestead entries.

In issuing final papers you will make the proper annotations thereon,
as well as on the applications and abstracts, as before directed, to show
that the entry covers land in Fort Maginnis reservation.

You are further advised that the same rule, as to the allowance of
credit for residence prior to entry and for military service, applies to
entries under said act of August 23, 1894, as to other homestead entries.

Where, upon submitting final proofs the entryien elect to make
payment for the lands entered in five annual installments, you are
authorized to make the usual charges for reducing the testimony to,
writing, but as the final certificate and receipt cannot be issued until
the last payment is made you cannot charge the final commissions
until said certificate and receipt are issued. Therefore, if the proofs
submitted are acceptable, you will make proper notes on your records
showing that satisfactory proofs have been made and the dates upon
which the partial payments must be made, and then transmit said
proofs to this office, in special letters, and not in your monthly returns,
for filing with the original entries.

There are no guarantees to be taken in order to secure the payment
of the installments, but if, when each installment is due, any entryman
fails to pay the same you will report the matter to this office, when
proper action will be taken in the case. The act of August 23,1894,
did not repeal the act of JLly 5, 1884 (23 Stat., 103), hence parties quali-
fied to make entry under the second section of the latter act will be
exempt from the payment required by the said act of August 23, 1894.

Sections 16 and 36 of this reservation are reserved for school purposes.
Since the lists were made up in this office for the use of the apprais-

ers, the N. j SW. j, SW. i SW. i, Sec. 8, and NW. NW. , Sec. 17, T.
16 N., R. 21 E., embraced in H. E. No. 336, made by Rezin Anderson,
have been patented, and hence, although said tracts have-been apprised
and are entered on said lists they are not subject to payment under
this apprisal.

According to the appraisers lists the alleged townsite of Gilt Edge
is situated upon the SW. i SW. , Sec. 21 and NW. i NW. Sec. 28,
T. 16 N., R. 20 E.

However, a contest was brought against H. E. No. 789, made by Louis
Beaupre, February 2, 1895, on the ground of abandonment and the entry
canceled by letter "0 G" of July 14, 1897. One of the allegations against
said entry was that the land was covered by the town of Gilt Edge for
which formal entry had not yet been made.
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In response to their inquiry, the appraisers were directed by tele-
gram of July 23,1897, to make no appraisal of Gilt Edge town lots until
further orders.

The NW. SW. I Sec. 21, was appraised but the SW. I SW. , Sec.
21, and NW. NW. 4, Sec. 28, T. 16 N., R. 20 E., were not. As this
townsite question has not been finally settled, these three subdivisions
are not to be disposed of until further orders.

The E. J SE. 1, Sec. 20, and E. NE. ll, Sec. 29, T. 16 N., R. 20 E.,
are embraced in H. E. No. 820, made April 26, 1895, by Robert A.
Ammon. These tracts are also involved in a contest now pending in
the Mineral Division. Hence, payment for them is not to be accepted
until farther orders.

Finially, tracts known to you to contain minerals are not to be dis-
posed of under this appraisal, which was made for agricultural lands.

You will acknowledge receipt of this letter.
Approved, September 22, 1897.

WEBSTER DAVIS, Acting Secretary.

AMNING CLAIM-SURBEY-ADYERSE PROCEEDING.

S. H. STANDART ET AL.-

The survey of a mining claim is not vitiated by the fact that the connecting line with
the public survey is more than two miles in length, where each corner of said
claim is connected, by the survey in question, with other claims that have been
officially surveyed.

If, after a mineral entry has been allowed, the entryman finds it necessary to main-
tain an adverse suit against a conflicting claim, it is incunmbent upon the gov-
erinent to take notice of the result of such action, and act accordingly.

Secretary Smith to the Commissioner of the General Land Office, June
(W. A. L.) 13, 1896. (P. J. C.)

The record before me shows that S. H. Standart, et al. made applica-
tion for patent for the Treasure Vault mining claim, survey No. 569,
Leadville, Colorado, land district, on January 16, 1880; that during the
period of publication protests and adverse claims were filed against
said entry and suits instituted in support thereof in the district court
of Lake county. Subsequently one of the suits, that i behalf of the
Tenderfoot mine, was transferred to the federal court of the district of
Colorado. That on September a, 1885, there was filed in the local office
a certificate of the district clerk of Lake county that there were no
suits pending in that court affecting the title to the Treasure Vault,
and thereupon, on September 10, following, mineral entry No. 2569 was
made by the applicants.

It having been represented to your office that there were suits pend-
ing involving the title to this claim, the matter seems to have rested in
abeyance until August 27, 1894, when your office, on consideration of
the matter, addressed the register and receiver at Lead ille, calling
their attention to the fact that in the original field notes of the survey

Not heretofore reported.
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of this claim corner No. 1 was connected to the quarter corner of Sec.
24, T. 9 S., R. 80 W., by a line " S." 890 58' 21" W., 13,414.7 feet in
length; that by amended field notes, filed June 15, 1880, the course of
this connection was changed to make it running N., practically the same
course and substantially the same distance. Your office held that such
a connection could only be made where the corner was within two miles
of the survey, and if there was no public survey within that distance
connection should be made with an established mineral monument; also
that in the notice of application published this connection was entirely
omitted. A new survey was therefore required. Also that there was
no evidence in the files of theplat having been posted in the local office
during the period of publication, and that this evidence would have to
be supplied. Your office also called attention to the fact that there was
no evidence showing the disposition of the adverse suit filed by the
Tenderfoot mining claim, or that of the Badger Boy No. 2 mining claim.
Also that the records of your office show that the owners of the Ellen
Morgan lode made application for patent May 14, 1883, and the claim-
ants of the Treasure Vault lode had adversed the samne and commenced
suit thereon, and that there was no evidence to show what disposition
had been made of that suit.

The matter seems to have thus rested until Marclh 15, 1895, when
your office demanded a report from the local office as to what had been
done in response to your letter of-August 27, 1894, and to allow the

-claimants .sixty days within which to furnish the evidence called for, in
default of which, or of appeal, the entry would be canceled without fur-
ther notice from your office. -

On May 15, 1895, the applicants filed a petition in the nature of a
motion for review of your said office decision of August 27, 1894, in
which they set up a full compliance with the law in all respects and
that all suits that had been instituted, affecting the title to the Treas-
ure Vault, had been disposed of. And in support of that they filed a
certificate from the clerk of the United States circuit court for the dis-
trict of Colorado showing that the action instituted by the Tenderfoot
lode had been decided in favor of its claim October 12, 1883. Also affi-
davits from the register and receiver at Leadville at the time the appli-
cation for the Treasure Vault was made, that it was the universalcus-
tom of said office to post notices of all mining applications in'their office
at that time, and that they had reason to and did believe that notice of
this application was so posted, and that it was an oversight in not hav-
ing furnished, at the time, the certificate of that fact required by the
rules. There was also a certificate from the clerk of the district court
at Leadville, dated January 5 1895, stating that there were no suits
pending in that court at that tine involving the title to the Ti easure
Vault lode; also from the clerk of the circuit court of the United States
that there was no suit, wherein the owners of the Treasure Vault were
parties, involving the title to the Treasure Vault lode, pending in that
court on February 2, 1895.



264 DECISIONS. RELATING TO THE PUBLIC LANDS.

By letter of July 16, 1895, your office considered the petition or
motion for review, and held that there was "no newly discovered evi-
dence, nor showing that claimants are i possession of newly discovered
evidence, or evidence that might not have been filed long ago." The
motion was therefore adjudged to be filed out of time and would not
be considered. It was stated, however, that there was found no good
reason for waiving the requirements of your office letters of August 27,
1894, ad March 15, 1895, disclosed in the motion and affidavits accom-
panying the same. Thereupon the applicants prosecute this appeal,
both from your decision o March 15, 1895, and July 16th, same year.

The objections raised by your office in regard to this application will
be considered in the order in which they are above stated. It must be
conceded that the amendment to the official field notes, filed June 15,
1880, is sufficient to correct the error in the course of the line connecting
corner No. I of the Treasure Vault with the public survey. While it
is true that rule 45 of Mining Regulations demands that no connecting
line with a public survey shall be more than two miles in length, yet
under this rule I do not think a survey should be vitiated if a line
should happen to be longer, as in this case, than that mentioned by
the regulations. I see no reason why this requirement should render
a resurvey necessary, if there is otherwise a substantial compliance
with the rules. The presumption would be, I think, that the deputy
nineral surveyor, in the performance of his duty as such, would have

made the connection a shorter distance if there were any public sur-
veys closer. Examination of the published notice shows that all four
of the corners of the claim are tied to milling claims that have been
officially surveyed. For instance, corner No. 1 is tied to corner No. 3 of
survey No. 595; corner No. 2 is the same as corner No. 1, survey No.
587; corner No. 3 is tied to corner, No. 535; and corner No. 4 is tied to
No. 5, survey No. 549. It seems to me that this description sufficiently
identifies the locus of the claim, so that any person seeking to ascertain
its boundaries could do so with as great a degree of accuracy as he
could if it were tied to what is stated in the regulations to be the public
surveys. Hence, for the purposes of this case, I think that the fact
that the Treasure Vault was not connected to the line of the public
surveys within a distance of two miles, or to a mineral monument,
should not be construed to require a new survey and publication by

-the applicants. The surveys of mining claims are in their nature public
surveys. They are made under the direction of the surveyor-general
of the district where they are located, they become a matter of perma-
nent record i the archives of the Land Department, the corners are
substantially marked with stone monuments, and their identity is as
nearly indestructible as are section corners. As this matter stands at
the present time it is simply a question between the government and
the entryman as to whether there has been a substantial compliance
with the regulations, and it seems to me that there has been in this
instance.
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The requirement of your office as to the proof of posting a notice in
the office seems to me to be sufficient to meet that demand. While the
persons making the affidavits, who were then the local officers at Lead-
ville, did not pretend to remember this particular case, or a posting of
this particular plat in their office, yet their affidavits are sufficient, in
my judgment, to be accepted as a certificate that the posting has been
done.

It is shown by the certificates of the clerks of the courts wherein
these adverse suits were tried that all of them against the Treasure
Vault have been disposed of. It seems that the adverse suit of the
Tenderfoot lode claim was decided against the Treasure Vault. It
necessarily follows, therefore, that the ground included in that suit will
have to be excluded in the Treasure Vault entry.

It is shown by the record that application was made for patent for
the Ellen Morgan lode claim in 1883; that the Treasure Vault adversed
the same and brought suit in support thereof, and. that on April 5, 1886,
that suit was still pending and undetermined, as shown by the certifi-
cate of the clerk of the court.

But by the certificate of the same clerk, dated January 5, 1895, it is
shown

that there is no suit pending in this court wherein the Treasure Vault lode mining
claim .. Stephen H. Standart, et al., are owners, are either defendants or
plaintiffs.

It would seemi from this that this action has been disposed of, but what
the judgment was is not disclosed.

It is urged that this suit should not be considered as against the
application of the Treasure Vault for the reason that it was not an
adverse suit against that claim in contemplation of the statute. This
position is untenable. The Department has jurisdiction over the land
until patent issues, and if after entry has been made the entryman finds
it necessary to protect his claim by an adverse suit against a conflict-
ing claim, it is clearly incumbent on the government to take notice of
the result of the action and to act accordingly. Suppose, for instance,
that the Ellen Morgan was the successful party in this action and was
awarded the right of possession of the ground in controversy, could it
be maintained that the Department should ignore that judgmeht and
issue its patent to the Treasure Vault, notwithstanding the judgment?
What would be the result of such a procedure? There would be two
patents out for. the same territory, because the Ellen Morgan would
clearly be entitled to the possession and patent on its judgment.

It seens to me that the Department should be advised of the result
of the action of the Treasure Vault against the Ellen Morgan and be
controlled thereby in issuing its patent to the former.

Your office judgment is therefore modified, and you will require the
appellants to have an amended survey made of the Treasure Vault,
excluding the ground awarded the Tenderfoot by the judgment of the
United States circuit court; also to file the judgment roll in its suit
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against the Ellen Morgan, and if it is found that the judgment was in
favor of the latter the territory awarded it should also be excluded in
said amended survey. You will give the appellants reasonable time
to comply with this order.

INDIAN LANDS-ACTS OF JUNE 5, 1872, AND FEBRUARY 11, 1874.

BREANNAN v. FERRELL.

The act of June 5, 1872, in providing for the survey and disposition of fifteen town-
ships " above the Lo Lo Fork" contemplated entire townships irrespective of the
time when said survey might be made, either in whole or in part.

The second section of the act of February 11, 1874, in extending the benefit of the
homestead act to such settlers within said fifteen townships "as may desire to
take advantage of the same," does not operate to repeal the general provisions
for the disposition of said lands made by the act of June 5, 1872.

The time allowed to settlers on said lands, whose settlement is made after the passage
of the act of 1872, to perfect title under said act, and the amendatory act of 1874,
begins to run from the date of settlement.

Under the provisions of section 10, act of March 3,1891, with respect to the disposal of
Indian lands, the general repeal of the pre emption law, by section 4 of said act,
does not affect the disposition of these lands under the acts of 1872 and 1874.

Secretary Bliss to the Commissioner of the General Land Office, Septem-
(F. L. .) ber 22, 1897. (W. M. W.)

The case of Edward Breannan v. Joseph Ferrell has been considered
upon the appeal of the former firom your office decision of November 9,
1895, holding for cancellation said Breannan's homestead entry as to
the SE. 4 of the SE. 4 of Sec. 24, and the NE. of the NE.4 of Sec. 25,
in T. 5 N., B. 20 W., Missoula, Montana, land district.

The first survey ever made in said township was made in 1872, and
'covered only about one-half of a full township. The remainder of said
township- being that portion in which the land herein involved is situ-
ated-was made in the field in August, 1893, the plat was received in the
local office in July, 1894, and on August 23 of that year-Joseph Ferrell
filed pre-emption declaratory statement for the E. of the SE. 1 of Sec.
24, and the E. A of the NiE. 1 of Sec. 25 of the above-named township
and range, alleging settlement on said land September 15, 1893.

On October 8, 1894, Edward 13reannan made homestead entry for the
S.j-oftheSE.j-andtheSE.4oftheSW.- 4ofSec. 24 and the NE.jLof
'the NE. 1 of Sec. 25, of said township and range.

The claims of Ferrell and Breannan conflict as to the SE. 4 of the
SE. 1 of Sec. 24 and the NE. 4 of the NE. of said Sec. 25.

On February 18, 1895, Ferrell m ade final proof i support of his
claim before a United States commissioner, at flamilton, Montania. At
the time it was made Brean-ian appeared and cross-examined Ferrell's
witnesses, and both parties submitted testimony in support of their
respective clains.
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On March 19, 1895, the register and receiver considered the evidence
and decided that Ferrell had acted in good faith,.and recommended
that his final proof be approved.

BreaDnan appealed.
On November 9, 1895, your office affirmed the judgment of the regis-

ter and receiver, and held Breannan's entry for cancellation, in so far
as it conflicts with Ferrell's declaratory statement.

Breannan appeals.
He assigns the following errors:
1. Error ia deciding that the land in controversy was subject to pre-emption, under

the act of Jane 5, 1872, and acts amendatory thereto, at the time claimant Ferrell
made his D. S. No. 558, or at any other time; and that said entry should stand intact
and his final proof (be) approved, and that Breannan's H. E. No. 1132 should be
canceled as to said land.

2. Error to rule that the quit claim deed marked exhibit "A" described the land in
controversy as a part of the Turk ranch, and that said land was not a part of the
"Derby claim"n' purchased by said Edward Breannan.

3. Error to decide that claimant established a boea fide residence on the land in
controversy, and that he acted in good faith, and that his residence on the land had
been continuous.

4. Error in deciding in favor of the Claimant on the merits.

For the purpose of determining this controversy these alleged errors
may be grouped together under two heads,-the first one considered
uder one head, and the three last under the other. They will be con-
sidered in their inverse order. The three last alleged errors relate to
the facts. The evidence respecting each one of them is conflicting in
character. The register and receiver and your office found the facts
against the claims of the appellant and in favor of Ferrell. Under
such circumstances the Department has repeatedly held, that it will
not disturb on appeal the concurring decisions of the local officers and
your office on questions of fact, unless clearly wrong. Scott V. King, 9
L. D., 299; Conley v. Price, Id., 490; Finan v. Palmer et al., 11 L. D.,
321; Cleveland v. North, Id., 344; Epps v. Kirby, 15 L. D., 300.

A careful examination of the evidence fails to disclose any sufficient
reason for interfering with the conclusions reached by the local officers
and your office upon the facts. This disposes of the second, third and
fourth specifications of error alleged in the appeal.

The only remaining questions to be determined are raised by the
first specification of error. Ferrell filed his declaratory statement
under the act of June 5, 1872 (17 Stat., 226), and bases his claim to the
laud in controversy upon said act. If for any reason the land in con-
troversy is not subject to disposition under the act of 1872 and amend-
ments thereto, then Ferrell's claim must necessarily be denied; if the
land in controversy is subject to disposal under said act and amend-
ments to it, then Ferrell's right to such land, as against Breannan's
claim, must be upheld and sustained.

The land involved herein is situated in the valley of the Bitter Root
River in Montana above the Lo-lo fork of said river, and in order to
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determine the question raised by the first specification of error in the
appeal, it seems to be necessary to examine into the condition of the
land in question before and at the date of the passage of the act of
June 5, 1872, and since that time.

By the treaty between the United States and the chiefs, headmen and
delegates of the Flathead and other confederated tribes of Indians, con-
cluded at Hell Gate in the Bitter Root Valley, July 16, 1855, ratified
by the Senate March 8, 1859 (12 Stat., 975), certain lands were ceded to
the United States by said Indians, out of which was carved an Indian
reservation called the Jocko reservation. The 11th article of said treaty
provided that the Bitter Root Valley above Loo-lo fork, shall be carefully surveyed
and examined, ad if it shall prove, in the judgment of the President, to be better
adapted to the wants of the Flathead tribe than the general reservation provided for
in this treaty, then sUch portions of it as may be necessary shall be set apart as a
separate reservation for said tribe. No portion of the Bitter Root Valley, above the
Loo-lo fork, shall be open to settlement until such examination is had and the
decision of the President made known.

On the 14th of November, 1871, the President issued his proclamation
reciting that:

The Bitter Root Valley, above the Loo-lo fork, in the territory of Montana, having
been carefully surveyed and examined, in accordance with the eleventh article of
the treaty of July 16, 1855, concluded at Hell Gate in the Bitter Root Valley .....
has proved, in the judgment of the President, not to be better adapted to the wants
of the Flathead tribe than the general reservation provided for in said treaty. It is
therefore deemed unnecessary to set apart any portion of said Bitter Root Valley as
a separate reservation for Indians referred to in said treaty.

It was further ordered and directed that all Indians residing in said
Bitter Root Valley should be removed to the reservation pro'vided for in
the second article of the treaty of 1855; that an appraisement of the
improvements made by the Indians upon any lands of the Bitter Root
Valley should be made. Said proclamation
further ordered that, after the removal herein directed shall have been made, the
Bitter Root Valley aforesaid shall be open to settlement. (See Exocutive orders relat-
ing to Indian Reserves issued prior to April 1, 1890, pp. 40 and 41.)

An examin ation of the plats of survey of your office discloses the fact
that a part of T. 12, R. 20 below the Lo-lo fork was surveyed in 1870,
and that no part of the Bitter Root Valley above the Lo-lo fork of said
river was surveyed until 1872, that portions of said valley above the
Lo-lo fork were surveyed in the years 1872, 1879, 1889, 1890, 1891, 1892
and 1893. A plat showing said surveys in different colors has been
prepared in your office and accompanies this decision for the purpose
of reference. The yellow-colored part of said plat shows the land which
was surveyed in 1872, and that portion within the red lines shows the
land which was srveyed in 1893.

The act of June 5, 1872 (17 Stat., 226), by the first section made it
the duty of the President, as soon as practicable, to remove the Flat-
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head and other Indians connected with said tribe from the Bitter Root
Valley, in the then territory of Montana, to the Jocko reservation,
created by the treaty of 1855, spra.

The second section of said act provided:
That as soon as practicable after the passage of this act, the surveyor-general of

Montana Territory shall canse to be surveyed, as other public lands of the United-
States are surveyed, the lands in the Bitter Root Valley lying above the Lo-lo fork
of the Bitter Root river; and said lands shall be open to settlement, and shall be
sold in legal subdivisions to actual settlers only, the same being citizens of the
United States, or having duly declared their intention to become such citizens, said
settlers, being heads of families, or over twenty-one years of age, in quantities not
exceeding one hundred and sixty acres to each settler, at the price of. one dollar and
twenty-five cents per acre, payment to be made in cash within twenty-one months
from the date of settlement, or of the passage of this act. The sixteenth and thirty-
sixth sections of said lands shall be reserved for school purposes in the manner
provided by law. Towusites in said valley may be reserved and enteredas provided
by law Provided, That no more than fifteen townships of the lands so surveyed
shall be deened to be sbject to the provisions of this act: Aud provided furtier,
That none of the lands in said valley above the Lo-lo fork shall be open to settle--
ment under the homestead and pre-emption laws of the United States. An account
shall be kept by the Secretary of the Interior of the proceeds of said lands, and out
of the first moneys arising therefrom there shall be reserved and set apart for the
use of said Indians the sum of fifty thousand dollars, to be by the President expended
in annual installments, in such manner as in his judgment shall be for the best good
of said Indians, but no more than live thousand dollars shall be expended in any one
year.

The act of February 11, 1874 (18 Stat., 15), provides:

That the time of sale and payment of pre-enpted lands in the Bitter Root Valley,
in the 'I erritory of Montana, is hereby extended for the period of two years from
the time allotted in the act, entitled "An act to provide for the removal of the Flat-
head and other Indians from the Bitter Root Valley, in the Territory of Montana,"
approved June fifth, eighteen hundred and seventy-two.

Sr,,c. 2. That the benefit of the homestead act is hereby extended to all settlers on
said lands who may desire to take advantage of the same.

The act of June 5, 1872, clearly contemplated that fifteen townships of
land, above Lo-lo fork of the Bitter Root river, except sections sixteen
and thirty-six and townsites in each township, should be set apart and
sold for cash to actual settlers possessing the qualifications, and upon
the terms and conditions specified in the act. The proceeds of the
sales of said ands were to be "reserved and set apart for the use of"
the Indians referred to in said act, and were to be expended by the
President in annual installments, in such manner as in his judgment
"shall be for the best good of said Indians." The act amounted to a
legislative reservation, from disposition under the homestead or pre-
emption laws, of all the land embraced in the fifteen townships. The
reservation was made for the purpose of raising a fund by the sale of
the land, except sections sixteen and thirty-six, and the towusites
included in said townships. The fund to be raised from such sales was
to be expended in a particular nanner, i. e., for the benefit of the
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Indians named in the act. By its terms "none of the lands in said val-
ley above the Lo-lo fork" were to be "open to settlement under the
homestead and pre-emption laws of the United States."

This act being passed after the President's order of November 14,
1871, declaring said lands open to settlement, would in effect abrogate
and supersede said executive order in so far as it declared the lands in
the Bitter Root Valley above the Lo-lo fork open to settlement.

By reference to the plat before referred to, it will be seen that the
Land Department took steps to carry out the requirements of the act
of 1872 by causing a survey of fifteen townships, a part of which are
fractional-one of the fractional townships being T. 5 N., R. 20 W., in
which the land in controversy is situated. A copy of said survey was
filed in the proper local land office. This survey was approved as
designating the fifteen townships contemplated by the act of 1872.
See Hinchman et at. v. Mclain, 12 L. D., 49.

In view of the provisions of the act of 1872, and the action of the
Department respecting the township in which the land involved is situ-
ated, it is clear that the contention of counsel for Breannan, that the
act of 1872 never applied to the land in controversy, is not well taken.
While it is true that only about one-half of said township was surveyed
and plat filed in 1872, and the remaining portion of it was not surveyed
until 1893, both surveys covered portions of the same township; these
facts do not take the land in controversy out of the act of 1872, for it
referred to whole townships irrespective of the time or times the survey
thereof might be made or completed.

The next question that arises is, what effect, if any, did the act of
1874 have upon claimants under the act of 1872, of lands included in.
the fifteen townships required by said act to be sold, and the proceeds
used for the benefit of the Indians. Said acts being in pari materia
should be construed together; and it their respective provisions can be
harmonized, then both should be given force and carried out. The act
of 1872 required to be surveyed " the lands in the Bitter Root Valley
lying above the Lo-lo fork of the Bitter Root river." This evidently
means that all the land in the Bitter Root river valley above the Lo-lo
fork should be surveyed. Out of all such lands so required to be sur-
veyed "no more than fifteen townships" were to be subject to sale
under the act; all the remaining lands so situated were withheld from
disposition under the homestead and pre-emption laws. Under said
act lands in said valley, situated outside of the fifteen townships, occu-
pied the status of reserved lands after they should be surveyed. Inas-
much as the land involved in this controversy is within one of the, fif-
teen townships set apart under the act of 1872 to be sold for the benefit
of the Indians, it is not material to determine whether the lands in said
valley situated outside of the fifteen townships have been released from
reservation by the act of 1874, or whether such lands are subject to
entry under the homestead law since the passage of said act. In deter-
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mining this case these questions are not material; therefore, the dis-
cussion will be confined to the effect of the act of 1874, in so far as it
relates to lands within the fifteen townships required to be disposed of
under the act of 1872.

The first section of the act of 1874 extended the time of sale and
payment for a period of two years from the time allowed by the act of
1872, for such lands as were authorized to be sold under the act of 1872.
The second section extended the benefit of the homestead act to such
settlers in the Bitter iRoot Valley " as maydesire to take advantage of the
same." This language is permissive in character, and does not imply
that settlers on lands included within the fifteen townships may not, if
they so elect, -acquire title to such lands under the act of 1872.

Repeals by implication are not favored. There is no repealing clause
in the act of 1874, nor is there anything in the language used in it to
indi6ate that Congress intended by its passage to repeal that portion of
the act of 1872 which related to the disposal of land in the Bitter Root
Valley to the extent of fifteen townships.

There is no such inconsistency between the acts of 1872 and 1874 as
would justify the conclusion that both of said acts may not stand.

A question somewhat similar to the one here presented came before
the Department in the case of Wenie et al. v. Frost, 4 L. D., 145, 6
IL. D., 175, and, on review, Id., 539; again, on review, 9 L. D., 588. Said
case finally reached the supreme court of the United States, and was
decided March 4, 1895. See Frost v. Wenie, 157 U. S., 46 et seq. The
Department held, in effect, and the supreme court approved the find-
ing, that where two statutes cover, in whole or in part, the same
matter, ad are not absolutely irreconcilable, and no-purpose to repeal
the earlier act is expressed or clearly indicated, the court will, if pos.
sible, give effect to both acts.

It is claimed by counsel for Breannan that Ferrell's declaratory state-
ment was illegal ad invalid, for the reason that settlement was not
made until September 15, 1893, or until after the repeal of the pre-emp-
tion law by act of March 3, 1891 (26 Stat., 1095).

The claim that Ferrell's declaratory statement was invalid, for the
reason that settlement was not made until 1893, may be briefly exam-
ined before considering the question as to whether the act of 1872 was
repealed by the act of 1891.

The act of 1872 rquired payment for land to be made within
twenty-one months from the date of settlement, or of the passage of
this act." As to the time allowed purchasers under its provisions, it
gave all settlers on the lands at the time the act was passed twenty-
one months after the act wag passed to make payment, without respect
to the time they had been residing on said lands; in this respect it
related to existing settlers on the land. It also clearly contemplated
such settlers as might make settlement after the act was passed. The
limitation as to the time within which future settlers were required to
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pay for the land commenced to run " from the date of settlement," and
not from the passage of the act. The first section of the act of 1874
simply extended the time of sale and payment of pre-enipted: lands
"for the period of two years from the time allotted in the act of" 1872.

Ferrell's settlement upon the tract in dispute was made on September
15, 1893, and he mhde his proof February18, 1895, seventeen months
andthree days after his settlement, which was in ample time under the
law.

The question as to whether the act of March 3, 1891 (26 Stat., 1095),:
repealed the acts of 1872 and 1874 will next be considered.

The fourth section of said act is as ,follows:
That chapter four of title thirty-two, excepting sections twenty-two hundred and

seventy-five, twenty-two hundred and seventy-six, twenty-two hundred and eighty-
six, of the Revised Statutes of the United States, and all other laws allowing pre-
emption of the public lands of the United States, are hereby repealed, but all
bona-fide claims lawfully initiated before the passage of this act, nder any of said
provisions of law so repealed, may be perfected upon due compliance with law, in
the same manner, and upon the same terms and conditions, and subject to the same
limitations, forfeitures, and contests as if this act had not been passed.

The language used in the foregoing section is broad and comprehen-
sive in its scope. At the same time this section must be construed in.
connection with other provisions of the act in which it is found. In
other words, the whole act must be construed together. Section ten of
said act is as follows:

That nothing in this act shall change, repeal, or modify any agreements or treaties
made with any Indian tribes for the disposal of their lands, or of land ceded to the
United States to be disposed of for the benefit of such tribes and the proceeds thereof
to be placed in the treasury of the United States; and the disposition of such lands
shall continue in accordance with the provisions of such treaties or agreements,
except as provided in section of this act.

Section 5 of the act aends sections 2289 and 2290 of the Revised
Statutes. These sections refer to homestead entries of public lands.

In Northern Pacific Railroad Company v. Eberhard, 19 Li. D., 532,
and the same v. Elaynes, 20 L. D., 90, the Department held that the
lands in the Bitter Root Valley above the Lo-lo fork were within the
reservation created by the IDdian treaty of July 16, 1855, and there-
fore excepted from the grant to the Northern Pacific Railroad. In
Northern Pacific Railroad Company v. McClay e al. the United States
circuit court of appeals for the ninth circuit held the same view. See
61 Fed. Rep., 554. As hereinbefore shown, the act of 1872 embraced
in its provisions lands that had theretofore been reserved by treaty
with the Indians. The lands authorized to be sold by the terms of said
:act were to be disposed of for the benefit of said Indians; the first
moneys derived from the sales of such lands, to the amount of $50,000.
were to be " reserved and set apart "; for the Indians; an account of the
-proceeds was to be kept. It is clear that under the tenth section of
,the act of 1891, the disposition of these lands is to continue in accord-
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ance with the act of 1872 and the act of 1874, except as to such settlers
on said lands as may desire to make entries under the homestead law;
that said- section clearly takes the disposition of the land in question
out of the repe ling provisions of section 4 of said act.

For the foregoing reasons, your office decision appealed from is
affirmed.

This decision. which reaches the same conclusion as that of Septem-
ber 8, 1.897, is substituted therefor.

OKL1AHOMA LANDS-SETTLEMENT RIGHTS.

JACKSON ET AL. v. GARRETT.

Going pon the land maybe properly regarded the initial act of settlement, as
between parties that make the race at the honr of opening, and are aware of a
common intent to settle on the same tract.

On a harge of prior settlement against a hornestead entry te contest must fail, if
the fact of actual priority is not shown by a preponderance of the evidence.

The fact that a contestant may waive a charge, made by him against an entry, does
not relieve he Department from the duty of ascertaining from the record the
facts, bearing on an alleged violation of law, that may directly affect the integ-
rity of the entry.

Presence within the territory during the inhibited period does not operate as a dis-
qualification if no advantage is sought or gained thereby.

Acting Secretary Davis to the Conmissioner of the General Land Oce,
(F. L. C.) September 22, 1897. (G. B. G.)

This case is before the Department on two motions for review of
departmental decision herein of August 28, 1896, sustaining the home7
stead entry of the defendant, Samuel G. Garrett, for the SW. 1 of Sec.
18, T. 17 N., R. 1 E., Guthrie, Oklahoma.

This land is embraced within the Iowa reservation, which became
open to settlement and entry at twelve o'clock, noo, September 22,
1891, under the provisions of the act of February 13, 1891 (26 Stat.,
758), and the President's proclamation of September 18, 1891 (27. Stat.,
989). The tract is located on the western boundary line of the reser-
vation. The town of Langstou lies immediately adjacent thereto on
the west..

On the day of the opening all of the parties, to wit, Marinda Jackson,
Annie Allen, Albert L. Ayers, and Samuel G. Garrett, were located
within a few feet of each other, on the line near the southwest corner
of the tract. The twelve o'clock signal was given by the firing of a gun
in the hands of a deputy United States marshal, and each of the par-
ties named stepped directly across the line onto the land in controversy,
asserting claim thereto. Iminediately after driving a stake, Garrett
started to the local office and made entry of land. This entry was con-
tested by Ayers, alleging priority of settlement, and claiming that

2670-VOL 25 18
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Garrett was disqualified by reason of soonerism." Mrs. Jackson and
Mrs. Allen applied to enter the land, each alleging prior settlement as
against Ayers and Garrett, but not as against each other, they each
admitting that their settlements were simultaneous.

A hearing was ordered, all parties appearing before the local office on
May 16,1892. Trial was duly had, and on December 16, 1893, the local
officers held that the charge of " soonerism " on the part of Garrett had
not been sustained, that the parties made simultaneous settlement, but
that Garrett was the first to make substantial improvements and entry,
and recommended that Garrett's entry be held intact.

On appeal your office reversed the local officers, holding that Garrett
was disqualified by reason of premature entry, and held his entry for
cancellation for that reason; and further held that the respective set-
tlements of the other parties were simultaneous, and directed a division
of the land between Ayers, Allen and CoX.

On appeal from your office,,it was here held:

Ayers not only alleges priority of settlement, which places upon him the burden
of proof to maintain that allegation, hut he likewise alleges that Garrett was not
the prior settler, which allegation he should sustain by a preponderance of evidence.
At the hearing the plaintiff waived the proving of the charge of disqualification,
and to consider what testimony was introduced on that point would be taking
advantage of the fact that Garrett was not afforded full opportunity to defend that
charge, and his objection to its being considered is sustained.

In the matter of settlement it has been found, both by the local office and your
office, that Jackson, Garrett and Ayers went upon the laud at he same time. An
examination of the record sustains this finding, and it, must, therefore, be held that
jackson and Ayers have not sustained their allegations by a preponderance of evi-
dence. In view of this, the entry of Garrett nst stand intact.

This decision is alleged to be erroneous, substantially in this:
First: That the mere going upon the land by either of the parties

was no notice to the others; that the first act of giving notice of which
either of the others was charged, was the driving of stakes or claiming
the land by word of mouth; and each insists that his acts in this regard
were in advance of all others;

Second: That the record shows Garrett to have gone upon the land
prematurely, and the government being a party in interest, it was
error to refuse to consider testimony introduced on tha~t point, although
the contestants had waived that charge in the record when called upon
to make a deposit to cover all expenses of taking testimony in relation
thereto.

It is further urged that the record shows that Garrett made his first
act of settlement on land other than that here involved, but the clear
preponderance of the testimony shows that he stuck his stake on the
quarter section here in issue.

The record has been carefully examined. The conflict of testimony
is so great as to be altogether inexplicable except on the theory that
many of the witnesses were not testifying in good faith.
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I think it is absolutely certain, however, that all of the parties
stepped onto the land at practically the same instant of time. It is
not material, in my judgment, which stake was driven first, for the
reason that it is fairly inferable from the record that each of the par-
ties knew of the 'others' intention to settle on this particular land.
Your office so found; and while there was no evidence introduced spe-
cifically with reference to this fact, there are many things in the record
to justify this finding. This being true, the going on the land, as
between these parties, was the initial act. Each had notice of the
others' intention, and it was simply a question of who got on the land
first. All sbsequent acts of settlement, as between them, relating
back to that time. It follows, therefore, these parties having made
simultaneous settlement, the entry of Garrett must stand, unless he is
disqualified by going on the land during the prohibited period. Sum-
ner v. Roberts (23 L. D., 201.)

The Department was in error in the decision under review in sustain-
ing the objection of Garrett to the consideration of testimony relating
to this alleged disqualification.

The overnment is always a party in interest i litigations of this
character, and the fact that the contestant waived the charge of dis-
qnaliflcation, did not relieve the Department of the duty of ascertain-
ing from the record the facts bearing on an alleged violation of law,
which went directly to the integrity of the entry.

The record has now been examined with special reference to this
issue between Garrett and the government, and it is found that it is not
shown by a clear preponderance of the testimony that Garrett was on
this land or in prohibited territory during the prohibited period. This, -

like all the other questions in the case, is made difficult to decide by
a conflict of testimony which is irreconcilable. But it is clear that he
could have had no motive in going on the land inimical to the govern-
ment or prejudicial to the rights of others, and it is absolutely certain,
that if he was on the land he secured no advantage thereby over these
contestants or any other person. He lived in Langston and had lived
there for some time. Nearly the whole of this quarter section is in
plain view from the town, and everybody who lived there knew, or
could have known, all about the tract, without violating the law.

The entry of Garrett will remain intact, subject to his compliance
with law.

The motions for review are denied.

SNYDER v. W ALLER.

Motion for review of departmental decision of July 12, 1897, 25
L. D., 7, denied September 22, 1897, by Acting Secretary Davis.
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HlOMESTEAD CONTEST-SETTLEMENT RIGHT-AMENDMEINT.

HADLEY V. WALTER.

A settler who males entry for part of the land covered by his settlement claim, and
contests a, prior entry overing the remainder, may be permitted to amend his
first entry, so as to include the whole of his original claim, on the suecessful
termination of his contest.

Acting Secretary Davis to te Conmmissiozer of the General Land Ofce,
(F. L. C.) September 22, 1897. (C. W. P.)

This ase involves the right to the N. t of the SW.4 of Sec. 28, T. 28
N., R. 9 W., Alva land district, Oklahoma Territory.

The record shows that on November 7 1893, the coutestee, John W.
Walter, made homestead entry No. 2713, of the N. t- of the SW. 4 and
the S. I of the NW. I of said section 28; that o November 14, 1893,
the contestant, Alfonso . 1ladley, made homestead entry No. 2937 of
'the S. of the SW. 1 of said section, and on November 18, following,
filed affidavit of contest as to the N. of said SW. 1, alleging that he
made settlement on said SW. prior to said entry.

A hearing was had on January 3, 1895.
On July 27, 1895, the local officers rendered their decision, recom-

mending that said contest be disnissed, on the ground that the plaintiff
had exhausted his homestead right. The plaintiff appealed. Your
office affirmed the judgment of the local officers. The plaintiff appeals
to the Department.

The evidence shows that the contestant went upoI the SW. 4 of said
section on October 25, 1893, and threw up several mounds of earth on
different- parts of the tract; that he then went into the camp of the
parties who accompanied him into the Territory, where he spent the
night; that on the following morning, he returned to the land, and
plowed around the quarter section, as nearly as he could tell where the
lines ran. He also started a well near the centre of the claim, which
lhe dug to the depth of three or four feet. He then went to his home
in Lyon s, Kansas, to get money with which to file on the claim. There
he found his wife and children sick, and went to work to support them,
and as soon as they were better he went to Alva, to make entry of the
land. When he arrived at the land office he found a large crowd there,
waiting to file, and had to wait ten days before he could file, when he
found that the N. - of the quarter section had been filed on. Acting
on the advice of counsel, he then, on November 14, 1893, made his
homestead entry for the S. W of the tract, at the same time executing
his affidavit of contest, which he filed November 18, 1893. He then
went back to his home in Kansas, with the intention of moving upon
the land as soon as possible, but was out of money and went to work,
but was taken ill with pneumonia about the third of December, and
lay ill in bed until about the first of March. His children were also
sick, and he could not return to the land until March, 1894, when he
went upon his claim, and built a shanty, and on or about March 22,
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1894, established residence on the land, and has resided there since
that time He has about forty acres of land under cultivation.

The coitestee, Walter, went upon the S. of the NW. of the sec-
tion on September 27, 1893, and set a stake, and October 253, 1893, he
started a dugout on the land in controversy. On November 7, 1893,
he made his entry. He then returned to his home in Kansas, where he
remained until February 14, 1894, hen lie came back to his claim,
built a house, and on March 14,1894, he established his home upon the
land; and has continued to reside thereon since that time. He has

about twenty-three acres of land in cultivation.
Your office, affirming the judgmnent of the local officers, simply held

that the contestant had exhausted his homestead right by making
entry of the S. of the quarter section. But i the view I take of the
case it is necessary to deci(le the question of priority of settlement

It is well settled that one who claims the right to makze a homestead
entry by reason of priority of settlement, must show that the alleged
settlement was followed up within a reasonable time by the establish-
nient and maintenance of residence. It must be conceded that the
acts of settlement by the contestant were a sufficient notice of his-
intention to claim the land. But it is contended that they were not
followed up with reasonable diligence by residence and substantial
improvements and cultivation, and the contestant sets up as a excuse
for his failure to improve the land and establish residence at an earlier
date his poverty and the sickness of himself and his family. And I
think the facts sworn to are a sufficient excuse and leave no reasonable
doubt that his settlement was made in good faith.

The question, then. recurs-Did the contestant exhaust his home-
stead right by. making homestead entry of the S. of the quarter sec-
tion e I think, under the circumstances of this case, that the contestant
can not be regarded as having elected to take only eighty acres of land,
and thus waived his right to a larger quantity. e evidently intended
to take the whole quarter section, and simply mistook his remedy..
When he found that the contestee had made homestead entry of the
N. , he should have applied to enter the whole quarter section and
filed his contest against the contestee's entry of the N. As it is said
in the case of Crail Wiley (3 L. D., 429),

It is the duty of the Department to aid rather than obstrnct the prosecution of
settlement rights, and all cases should be fairly heard and adjudged upon their
merits, without the restriction of technical regulations,

and in the case of Robert C. Bell (19 L. D., 177,) it is said, that no
technical rule should stanc[ in the way of allowing the claimant to take
the land which the law clearly contemplated that he might take. See
also the case of Gourley v. Countryman (on review), 24 L. D., 342,
where it was held that:

The cancellation of a homestead entry as to part of the land covered thereby, n
account of an adverse claim, will not prevent the entryman from subsequently
asserting his right as a settler to the entire tract covered by his original entry, as
against a third party.
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For these reasons, your office decision is reversed. Walter's home-
stead entry as to the W. W of the SW. of said section 28, will be can-:
celed and Hadley allowed to amend his entry so as to include said N. -

of the SW. of said section 28.

STATE OF OHIO.

Motion for review of departmental decision ofJune iS, 1897,24 L. D.,
522, denied by Acting Secretary Davis; September 22,1897.

TIMBER CUTTIrG-RAILROAD LIMITS.

]ROBERT C. ROGERS.

Permits to cat timber within the primary limits of the Northerni Paciiic grant will
not be issued prior to an official survey of the lands.

Actiag Secretary Davis to the Commissioner of the General Land Qiicee,
(F. L. C.) SeptembOer 22, 1897. (1". W. C.)

With your office letter of April 29.1897, was forwarded an appeal by
Robert C. Rogers from your office decision of March 8, 1897, rejecting
his application for a permit to cut timber on certain unsurveyed lands
in the Missoula land district, Montana, for the reason that said lands
are shown to be within the primary limits of the grant to the Northern
Pacific Railroad Company.

Your action is based upon departmental decision of February 3,
1892 (14 L. D., 126). in which it was held that permits will not be issued
under section 8 of the act of March 3, 1891 (26 Stat., 1093), to cut tim-
ber from the nsurveyed lands wvithin the primary limits of the North-
ern Pacific grant, in the absence of a showing that the land is mzineral
in character.

In said decision it was held that:
Jrntil surveyed, it can not, with any degree of certainty, be held that any partici-

lar piece of land will, upon survey, form a part of a even numbered section.

In the appeal it is urged that by a private survey made by the North-
ern Pacific Railroad Company the tracts covered by the permit are
shown to be sections 10 and 12 of township 26 north, range 34 west.

Without attempting to question the correctness of the survey referred
to, it is sufficient to say that the same is in nowise an official survey of
the land, and after a consideration of the matter the previous opinion
of the Department, before referred to, is adhered to,, and your office
decision denying the application under consideration is accordingly
affirmed.
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OXLA[OMA LANDS-SETTLEMENT RIGHTS.

THOMPSON ET AL, V. CRAVER.

The period of inhibition against entering pon lands within the Cherokee Outlet
begins to run from the date of the President's proclamation opening said lands
to settlement.

A contestant whose success is dependent pon his showing priority of settlement
must also show that sch settlement was followed by the establishment and
maintenance of residence.

Acting Secretary Davis to the Commissioner of the General Land Qiice,
(F. L. C.) September 2, 1897. (Ei. M. R.)

This case involves the SW. of Sec. 8, T. 26 N., R. E., Perry land
district, Oklahoma Territory, and is before the Department on motion
for review, by the heirs of G. Gottleib, of departmental decision of date
July 12, 1897 (unreported), dismissing the contest of said Gottleib
against the entry of one Henry Craver for this land, canceling the
soldier's declaratory statement of the said Craver for the land in con-
troversy and awarding a preference right of entry to William .
Thompson, another contestant against said entry.

When this cause came on for hearing before the local officers, they
rendered a decision recommending the cancellation of the entry of
Craver, the dismissal of the contest of one Cunmings, 1who had also
filed an affidavit of contest against said entry, the dismissal of the
contest of Gottleib, and that a preference right of entry be awarded to
said Thompson.

Upon appeals filed by Rachel Gottleib, widow of said Gottleib, 7ho

died February 23, 1895, and Cunmings, your office decision of March
2, 1896, was rendered, in which was affirmed the recomnendations of
the local office. Further appeal by Rachel Gottleib resulted in the
decision of the Department now sought to be reviewed and set aside.

The said decision of the l)epartment affirmed the judgment of your
office in. its findings of fact and its application of law thereto.

The motion for review alleges various errors of fact and law. It is
contended that Thompson was disqualified from making homestead
entry within the Territory of Oklahoma by reason of having entered
said Territory in violation. of law" prior to the time set therefor by the
proclamation of the President, in that, subsequent to the passage of
the act opening said lands to entry, but prior to the proclamation
of the President fixing a date therefor, in accordance with the terms of
the act, the said Thompson entered upon said lands, and it is maintained
that said entry disqualified him as an entryman for said lands.

The decision complained of, upon the facts of such entry found as
follows:

From the evidence of Thompson, as found in the record, it appears that during
this trip in the Territory at the time mentioned above, he passed over a portion of
the land in controversy and was with a person who was measuring sections in that
immediate locality.
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That decision admitted that such acts upon the part of Thompson
were sufficient to bring him within the rule disqualifying him from.
acquiring title to lands within the Territory of Oklahoma, provided
there was at such tinme-tbe month of July-an inhibition against enter-
ilng upon said lands, but under the authority of Townsite v. Morgan
et a., and the same v. Traugh et al. (21 L. D., 496), and Bowles v.
Fraizer (22 L. D., 310), it was determined that at such timle n1o prohibi-
tion was in existence, and that the period of prohibition commenced to
rui only from the date of the proclamation of the President-August
19, 1S93.

The motion for eview does not undertake to cite authorities contrary
to the rule there announced, or to show in any way where said holding
was erroneous, and as it is i accordance with the decisions of the
Department and the acts relative to Oklahoma Territory, it is adhered to.

It is contended that the Department was in error in finding that
Thompson ever established residence upon the land, in not finding that
Gottleib. settled first, and that he within a reasonable time established
residence thereon, and that if he did not in a reasonable time, he was
prevented from doing so by force upon the part of Thompson, and fur-
ther, that having an application pending to enter, until such applica-
tion was allowed it was not incumbent pon Gottleib to reside upon
the land.

In reference to the various assiginments of error, it appears to be
sufficient to say that upon all the material questions urged by the peti-
tioner, concurring decisions adverse to his position have been rendered.
The decision of te Department held that Gottleib failed to comply
with the requirement of the law as to the establishment and mainte-
nance of residence, and that the excuses offered by him were insuffi-
cient. This finding was conclusive of his case. The poit now urged
by his attorney, that pending the allowance of his entry he was not
compelled to do so, is not well taken.

Rights to agricultural public land may be initiated by settlers in
three ways: by entry, by contest, and by settlement. Contests are
divisible into two classes: first, where the allegation is failure to com-
ply with the law on the part of the entryinan, irrespective of ally supe-
rior right alleged by the contestant; and second, where the contest is
based upon the assertion of superior rights and is not dependent upon
delinqueicies upon te part of the entryinan. The difference between
these two classes of contests is material and has been recognize by
the Department. Hall v. Stone (16 L. D., 199), Cotter v. McInnis (21
L. D., 97), and Foote . McMillen (22 L. D., 280).

Therein itis held that where a contest is based solely upon the laches
of the defendant it is not incumbent upon the contestant to reside upon
the land pending a determination of the contest, but that a contest
filed, alleging superior rights, by reason of prior settlement, to that of
the entryman, must be accompanied by the maintenance of residence.
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The reason of this holding is apparent when it is remembered that
pending contest an. entryman must reside and continue his improve-
mieits upon the land despite the doubtful tenure of his holding, and the
contestant so alleging prior settlement should be constrained to do as
much. Settlement alone, of itself, does not confer a complete right.
It is settlement followed by residence and the putting of record of
one's claim that ripens into a vested right.

It may be that where one alleging prior settlement files a contest, he
may elect to stands by either the act of settlement or the filingg of the
contest. But in SUCh a case election must be made.

In the case at bar, Gottleib acquired no right by reason of his fiing
a contest, as such filing was subsequent in point of time to the settle-'
lnent of ThiompsoD. Therefore he must stand upon his settlement--
the allegation of superior rights to the other parties to the cause--and
so alleging it is incumbent upon him not only to show settlement, but
contilnuoUs residence thereon. This it has been held in all decisions he
has not done.

The motion for review is denied.

HOMESTEAD ENTRY-RESIDENCE-ACT OF JULY 2, 1892.

MCPEEIK V. SULLIVAN ET AL.

Under a homestead entry iade by the heirs of a successful contestant in accordance
with the act of Jly 2, 1892, actual residende on the land is not required, if
cultivation thereof is shown for the requisite period.

Actin^g Secretary 1)avis to te Comnmissioner of the General Land Office,
(F. L. C.) September 22, 1897. (G. C. R.)

The case of Timothy B. Sullivan v. George S. AMcPeek, involving lots
1 and 2, and the S. 4- of the NE. {, Sec. 6, T. 18 N., It. .3 W., Guthrie
land district, Oklahoma, was decided by the Departmnent on October
14, 1893 (7 L. D., 402), and yonr office decision holding McPeel's entry
of the land for cancellation was affirinud. Before the decision of the
Department was rendered, the death of the plaintiff was made known,
and a motion was filed asking that the heirs of the plaintiff be substi-
tuted, etc. It appearing that the heirs of the contestant were citizens
of the United States, the Department directed that they be substituted
for the deceased plaintiff, under and by virtue of the provisions of the
second section of the act of July 26, 1892 (27 Stat., 270).

In pursuance of this judgment, John D. Sullivan, on December 27,
1894, made homestead entry of said land, the receiver's receipt specially
reciting that the entry was made under section 2290 of the Revised
Statutes of the United States, " and act of July 26, 1892, 27 Statutes at
Large of United States, page 270."

The application was accompanied by a power of. attorney, made and
duly acknowledged by William, David C, and James H. Sullivan
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and Sarah Dunlee, brothers ad sister of deceased, empowering John
D. Sullivan
to make, sign, execute and deliver all papers necessary and proper, and make all
entries and do all things necessary for acquiring title in fee simple for us and
each of us to all lands situated in the Territory of Oklahoma on which our brother
Timothy B. Sullivan had any interest or claim npon whatsoever, and in which we,
as heirs at law of said Timothy B. Sullivan, now deceased, have an interest and claim
to, and to make and file in the proper land office . . . . all entries, papers, etc.,

. . .for perfecting the title for us as such heirs .... in proportion to the inter-
ests to which we are entitled as such heirs, which is an undivided one-fifth for each
of us, etc.

On October 27, 1896, Joseph S. McPeek filed his affidavit of contest
against said entry (duly corroborated), which reads as follows:

In the U. S. Land Office at Guthrie, Oklahoma Territory.

SEPTaMBER 29, 1896.
Personally appeared before me , a notary public in and for the county

of Morris, State of Kansas, Joseph S. McPeek of said county and State, who upon
his oath deposes and says:

That lie is well acquainted with the tract of land in the homestead entry of John
D. Sullivan-, which entry is numbered 12459, and was made in the above named land
office on December 27, 1894, for lots i and 2, and the south half of the northeast quar-
ter of section 6, in township 18 north, of range 3 west, in Logan county, Territory
of Oklahoma;

That lie knows the present conlition of said land, and that the said homestead
entry was made by John D. Sullivan for himself and other heirs of Tim B. Sullivan,
deceased, under the act of Cougress approved July 22, 1892;

That the said John D. Sullivan is not at present and has not at any time since
making said entry established his residence upon said land, and that none of the
heirs of said Tim B. Sullivan ever resided upon said land and are not now residing
thereon;

That the said Tim B. Sullivan never resided upon said land, and that the said John
D. Sullivan and other heirs of said Tim B. Sullivan succeed to the interest of said
Tim B. Sullivan as a result of a contest of said Tim B. Sllivan against a former
homestead entry of one George S. McPeek, which said contest resulted in giving said
Tim B. Sullivan a preference right to make homestead entry upon said land after
the cancellation of the homestead entry theretofore made thereon by the said George
S. moPeek;

That the said John D. Sullivan and other heirs of the said Tim B. Sallivan have
wholly abandonedl said tract and forfeited their rights therein by reason of their
failure to establish a residence thereon within six months after the homestead entry
of said John D. Sullivan was made;

I believe that said abandonment still exists at this date and has continued for a
period of more than six months next prior to the date herein;

That said tract is not settled upon and resided upon by said John D. Sullivan or
any of the heirs of the said Tim B. Sullivan as required by law, and this the said
Joseph S. MePeek is ready to apportion at such time and place as may be named by
the register and receiver for the hearing in this case: and he therefore asks to be
allowed to prove said allegations and that said homestead entry No. 12459 may be
declared canceled and forfeited to the IJ. S., he, the said Joseph S. McPeek, con-
testant, paying the expenses of such hearing.

Service was had by publication, and January , 1897, was fixed for
the day of hearing. Upon that day the etryman, through his attor-
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neys, moved to dismiss the complaint because it failed to state a cause
of action.

The register and receiver sustained the motion and dismissed the
contest. On appeal, your office, by decision dated March 23, 1897,
affirmed that action, and a further appeal brings the case here.

lie alleges the following grounds of error:
1. In deciding that residence on the land entered by John D. Sullivan

is not required of him or any of the other heirs of the said Timothy B.
Sullivan.

2. Error in holding that the entry made by John D. Sullivan was
made for and. on account of all the heirs of said Timothy B. Sullivan.

3. lt holding that the heirs of Timothy B. Sullivan, all of whom are
now residents of Oklahoma Territory, could lawfully make entry of said
land and hold it as a homestead without any of them ever actually
occupying the same as a homestead or residing thereon.

4. That said decision contravenes the spirit and purpose of the home-
stead laww and is therefore contrary to law.

The act of July 26, 1892 (27 Stat., 270), amends the act of May 14,
1880 (21 Stat., 141), and provides:

That should any such person, who has initiated a contest, (lie before the final ter-
mitiation of the same, said contest shall not abate by reason thereof, but his heirs
who are citizens of the Iuited States may continue te prosecution under sucl res
and regulations as the Secretary of the Interior nay prescribe, and saicl heirs shall
be entitled to the sam e rights under this act that contestant would have beel, if his
death had not occurred.

Prior to the passage of this act, the death of a contestant as between
the parties abated the contest. Rasmussen v. Rice, 6 L. D., 755.

As to the second ground of error but little need be said. John D.
Sullivan in makiing the entry nsed form 4-063, and in doing so made
unnecessary statements, such being used by persons generally who
make entries "to obtain a hone for myself," and for the purpose of
"actual settlement and cultivation," and "not acting as agent. of any
person, corporation .. . . nor in collusion with any person, corporation,
&c., to give them the benefit of the land." Tihe form used caused him
to make erroneous statements of fact; but, accompanied by the power
of attorney above alluded to, no dception .was practiced, and the
register's receipt shows that the entry was made in pursuance of the
act of M ay 14, 1880, as amended by the act of July 26, 1892 (suprca).

Moreover, the contest affidavit states that the entry was made by
John D. Sullivan, "for himself and other heirs of Tim 13. Sullivan,
deceased, under the act of Congress approved July 22, 1892." Appel-
lant will not in his appeal be permitted to deny what lie stated under
oath in his contest affidavit.

Specifications 1 and 2 are the same in substance, each alleging error
in holding that it was not necessary for the entryman or any of the
heirs for whom the entry was made to actually occupy the land as a
homestead.
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While the widow or heirs are required to cultivate and improve the
land entered by a deceased homesteader, they a:e not required to
reside on the laud. Agnew v. Morton, 13 L. D., 22.

Nor will a charge of abandonment lie where it is shown that the
entryanan died within less thin six months after making entry and.
prior to the establishment of residence, if it be shown that the heirs
thereafter cultivated and inproved the land. Swanson . Wisely's
heir, 9 L. I)., 31; Tauel . The Heirs of Walter A. Mann, 4 L. D., 433.

Bat it is insisted in the argument that the heirs are entitled only to
the same rights under the act. of 1892 (supra) that contestant would
have been if his death had ot occurre(d, and that this right call not be
separated fromn the obligations which the entry imposes; that among
these obligations residence on the land is required.

It is also insisted that the entry should have been made in lie name of
all the heirs; and that the entry made for the heirs generally exhausts
their rights individually to make any further entry.

The question as to whether the entry made i behalr of the heirs.
exhausts the rights of the heirs individually to make another entry is
not involved in this case. Should any of the heirs hereafter apply to
enter lands, it will then be a proper subject of inquiry.

It is held in the case of Bernier v. Bernier, 147 U. S., 244, that:

If there are adults as well as minor heirs, the conditions nder which such claim
will ie perfected and patent issned are different from the conditions required where
there arc oiily Iinor heirs and both parents are deceased. In the one case the proof
is to extend to that of residence pon the property, or its cultivation for he terni
of fi e years, and show that no part of te land has been alienated except in the
instances pecified, :1nd the applicant's citizenship .ld loyalty to the government of
the United States; but in the other case, where there are no adult heirs and only
minor heirs, and both parents are deceased, the requirements exacted in the first
ca-se are omitted, and a sale of the land withi to years after the death of the
sulrviving parent is authorized for the benefit of the infants. -

The decision just quoted deals with the rights and obligations of
minor and adult heirs in their inheritance of lands (under sections
2291 and 2292 of the Revised Statutes), upon which an entry has been
made, when the eutryman and his widow are both( dead. In such case,
either residence on or cultivation of the land may be shown as a part
of the requirements when the adult heirs make final proof.

ThP act of 1892 (supra) casts upon the heirs of a deceased contestant
(if citizens, etc.,) the same right to enter the land upon the cancellation
of the former entry as a result of a contest-commenced by the deceased.
Thereafter, the obligations imposed upon such heirs are no greater
than those which are cast upon the heirs of a deceased homesteader;
and in the latter case cultivation of the land for the required period,
without actual residence thereon, is held to be sufficient.

It was not improper to allow one of the heirs to make entry of the
land and in behalf of all the heirs.

The decision appealed from is affirmed.
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ADAMS ET AL. V. QUIJADA ET AL.

Motion for review of departmenltal decision of July 12, 1897, 25
. D., 24, denied by Acting Secretary Davis, September 22, 1897.

FINAL PROOF.-RULE 5-FEES-ORLAH-OMA LANDS.

MCALLA V. ACKER.

In the case of final proof taken during the pendency of a contest, under rule 53 of
practice, the local office has no jurisdiction except to file said proof for action

- when the contest is finally closed. Where such proof i.t taken before some officer
other than the register and recciv er said officers are entitle( to no fees intil final
action by them on said proof.

The sufficiency lf final proof taken undersaid rule, or the riglt of the entry man to
withdraw the same, should not be considered until final disposition of the pend-
ing contest.

-A settler on Oklahoma lands is not disqualified by startiag into the race from the
hu;red foot strip on the Chilocco Indian school reservation.

Acting Secretary Davis to the Oommissioner of the General Land Office,
(F. L. C.) September 22, 1897. (C. J. W.)

On October;, 189:3, Calvin S. Acker made homestead entry, No. 1600,
for the SE. of Sec. 9, T. 27 N., R. 2 E., I. M., at Perry, Ohlahoma.

OD October 10, 1893, John S. McCalla filed affidavit of contest against
the entry, alleging, in substance, prior settlement; and o June 6, 1893,
he filed an amended affidavit, in which his allegation of prior settlement
was made more specific, and in which it was charged, that defendant
illegally entered the Cherokee Outlet from the Chilocco Indian school
reservation, on the day of the opening.

On Jly 1, 1894, a hearing was had, and on April 17, 1895, the local
officers rendered a decision in favor of defendant, from which the plain-
tiff appealed.

On March 25, 1895, Acker filed his application to make final proof
before Virgil HI. Brown, probate judge at Newkirk, Oklahoma, on May
10, 1895, notice of which was ordered published by the local officers, on
March 29, 1895.

On the day named Acker and his witnesses appeared before the
probate judge, and their testimony was taken.

On the same day McCalla filed a protest against allowing and approv-
ing the final proof on account of the pending contest, and charging
Acker's disqualification.

McCalla claimed the right to cross-examine Acker and his witnesses,
who submitted to such cross-examination, and McCalla submitted addi-
tional testimony. The testimony and protest were forwarded to the
local office, and, on May 15, 1895, the local officers rejected the protest
because McCalla refused to tender the fees to which said officers are
entitled, for examining and approving such testimony. On May 25,
1895, McCalla filed in the local office a protest against paying said
fees.
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On July 26, Acker filed in the local office a paper in which it is stated
that, after final proof was taken, it was withdrawn, ad he asks to
withdraw and dismiss the same. These papers were forwarded by the
local officers to your office, without further action, and they were con-
sidered by your office together with the appeal of the plaintiff from the
decision of the local officers, in the decision rendered on February 13,
1896. Said decision affirms the decision of the local officers, and dis-
misses the final proof of Acker, and the protests of MYCalla.

The case comes before the Department on further appeal of plaintiff
from your office decision. The errors alleged to have been committed
are as follows:

1. Said decision is contrary to law, and the rules and decisions of the Interior
Department.

2. The findings of fact are contrary to, and not supported by the weight of the
evidence.

3. The Hon. Commissioner erred in finding that Acker ever established or main-
tained any bona ide residence on the land involved.

4. The Commissioner erred in not finding that Acker -was not qualified to make
entry or land in the Cherokee Outlet, by reason of his having obtained an undue
advantage, and being at the hour of opening to settlement, within the boundary of
the and declared open to legal settlement south of the south line of the Chilocco
Indian school reservation.

5. The Hon. Commissioner erred in dismissing the final proof of Acker and Me-
Calla's protest and proof against the same.

6. The Ho. Commissioner erred in not finding that McCalla is the only settler on
the land involved, who has following (followed) uip his initial acts of settlement by
the establishment and maintenance of residence thereon; that lie is the prior settler;
that his rights to said land are superior to those of the defendant; and that the
defendant in offering final proof in the face of an adverse claim of prior settlement
on the land, is bound thereby, and will not be allowed to withdraw the samve.

7. The lion. Commissioner erred i dismissing Mc(alla's contest and in not can-
celilog Acker's homestead entry, and allowing contestant MeCalla to make entry for
the land involved.

Neither the decision of the local officers nor the appeal of plaintiff
therefrom involved anv question connected with def'enant's commuta-
tioa final proof, offered long alter the hearing on the contest proceedings
had closed before the local officers. The final proof of Acker was, there-
fore, offered pending the contest, and the local officers, under amended
rule 53 of practice, had no jurisdiction to do more than file said final
proof for action after the contest was finally closed. (14 L. )., 250.)
The local officers seem to be entitled to no fees, except those for redu-
cing the testimony to writing in this class of cases, until the proof is
finally passed upon, which can only be done after the contest has closed
and the validity of the entry been passed upon. Where the proof is
taken before some competent officer other than the register and receiver,
these officers are entitled to no fees until final action on the proof. It
follows that it was error to dismiss MeCalla's protest because of his
failure to pay the fees in advance. Neither the sufficiency of the final
proof nor the right of defendant to withdraw it, should be passed upon
pending the contest, and your office erred in allowing the withdrawal
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of said proof and the dismissal of the protest, anti so much of your office
decision as refers thereto is reversed, ad said proof anti protest will
be held to await t' e final disposition of the contest, when they will be
returned to the local office for appropriate action. This leaves the case
to be deterlmuined on the record as made at the hearing of the contest.

The claim of the plaintiff is based on the followin g statentiiL of
facts, as reported by the local officers:

That. at 12 o'clock, noon, September 16, 1893, he entered the Cherokee Outlet from
a point about a quarter to one-half mile west of the west side of the Chilocco Indian
school reservation upon the north line of the Cherokee Ontlet;

That lie rode south and southeast fr a distance of about six miles and then rode
to the quarter section in controversy and irst stopped at the southwest corner of
the same, or upon the southwestern portion of the tract; stuck a flag thereon; on
the same afternoon laid a foundation of rocks near the southeast corner of the tract
and left, going to the town of Cross; returned to the tract ol Monday, September
18, drove over it; rethrned again on Sept ember 19, and plowed a small patch of land,
returned the next day; laid off a land for plowing and oi the following Mondlay,
September 25th, returned to said tract and commenced nlowing, continuillg to plow
at different times until about the 7th or 8th of October, during this time camping
upon another tract of land;

On October 7, he sowed a small patch of wheat and during that time camped
several nights on the claim; he left the tract o October 9th, returned on the morn-
ig of the 12th of October, and remained on the tract, or in the vicinity of the tract,
until about November 4th, when he returned to his home at Cedarvale, Kansas;

February 18th, 1894, he returned to this tract, but did no work thereon, and moved
on the land March 14, with his family, since which time he has resided on the tract.

The contestee bases his claim to said tract upon the fact that at 12 o'clock, noon,
central standard time, September 16, 1893, lie was at the south side of the Chilocco
Indian school reservation at the northeast corner of section 33, directly north of the
east side of the tract in controversy;

That he rode. directly to the tract in controversy; dismounted stuck a stake con-
sisting of a fishing-pole composed of three joints, to which was attached a piece of
flannel cloth about 2 feet wide and 24- feet long, in the center of which was a piece
of white cotton cloth about 8 inches square marked with his name;

That he remained upon the tract looking the claim over and riding over the same,
and that ho met the cohtestant when he came upon the land, or shortly thereafter;

That he spaded up some dirt and placed the same around the flag; returned to
Arkansas City, an-d came to the land office at Perry, and returned to the claim on
Tuesday, September 19;

That inthe mneantime he had had plowed oi the northeast corner of the tract some
land, and a sod foundation erected, ol which was placed four pieces of lumber nailed
together and marked with his name;

That he slept ol the land September 20th and September 21st; slept upon the
tract the night of September 21st; made entry of it on October 5th; on October
9th, sent lumber to the tract and on October 12th erected a house thereon;

On October 20th fenced the entire tract; was upon the claim frequently until
December 13th, at which time his wife died; prior to that time she being seriously
ill all of the time after be made settlement upon this tract of land;

His improvements at the time of trial are of the value of six to eight hundred
dollars and his good faith, as shown by his acts, is apparent;

It is further shown that the horse ridden by contestee was a horse of more than
ordinary qualities as to speed and endurance; that the tlistance he traveled in run-
ning to this tract was 8- miles and that he first made-settlement upon the northeast-
ern portion thereof; and it is also shownthat the horse ridden by the contestant was
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not an extraordinary horse and that the distance lie traveled, as detailed by him, is
in the neighborhood of -15 miles, the same being something over twelve miles by sec-
tion lines, provided he had not deviated from a direct course;

Both these parties claim prior settlement and both claim to have been first upon
the tract. Considering the distance traveled and the quality of the horses, in our
minds there can be no doubt that the contestee, Acker, was first upon the tract and
the first party to stake and elaini the same after 12 o'clock, noon.

The contestant, McCalla, seeks to claim that lie traveled the distanLice of about 15
miles in from 30 to 33 milnutes, which statement in itself we believe to be unreason,
able; but aside from this question, whatever acts McCalla did upon this claim, were,
in our opinion, abandoned by his failure to establish his residence thereon until
March, 1894.

It will thus be seen that the local officers found Acker to have been
the first settler, and further that Mc(alla had abandoned his first set-
tleiuent. Your office concurred with the local office in finding that
Acker was the prior settler, but properly, I think, held that Mc(alla
had not abandoned his settlement.

Your office reports the following facts as to Acker's settlement:
Acker testified that he started i the race from within the one hundred foot strip

south of the Chilocco school reservation at 12 o'clock, noon, September 16, 1893, and
after traveling about eight and one-half miles reached the land at 12.27 P. M.
Immediately afterwards he stuck a stake with a flag on it and in a short time stuck
another stake. Remained until evening, when he went to Arkansas City and from
there to Perry Returned September 19, 1893, but in the meantime a man he had
employed did some plowing and put up a foundation. Was on the land September
20 and 21 and the last night slept there. His wife was at a hotel in Arkansas City
very ill with consumption and lie went back and remained with her until October 1,
1893, when e went to Perry and made his entry October 5, 1893. Returned October
6, 1893. Bought some lumber Oetober 9, 893, and built his house three days after-
wards, into which he moved the latter part of the month. October 25, 1893, he
fenced the land.

During the latter part of November and early part of December, 1893, he was not.
on the land very often, on account of the continuous illness of his wife, who died
December 13, 1893, but after December 18, 1893, until February, 1894, he was fre-
quently on the land and had some plowing done. In March, 1894, had more plowing
done, and has now sixty-five acres plowed, about twenty acres of which is in corn,
and about the middle of the same month moved his house to another part of the
land and built an addition. Dug a well forty-six feet deep, built a stable for four
horses and a carriage, planted fifteen or twenty trees and built division fence
through the middle of the land. I'his is (was) his home as it is today. He is a
physician and has a practice extending over a large area, which requires a great
deal of attention and keeps him from home br days at a time. On cross-examina-
tion he names only two nights he was on the land after December 18, 1893, and dur-
ing the remainder of that month. During January, 1894, was on the laud as much
of the time as he was not away on professional business. Was on the land possibly
six nights in February, 1894. Had had a tenant in his home since the middle of
March, 1894. Has a cot, table, chairs and bedding in the house and when there

-sleeps on the cot, Before September 16, 1893, was living and had an office in Arkan-
sas City, and has an office there now,

The evidence shows that Acker was the first to reach and stake the claim on Sep-
tember 16, 1893, otherwise it is not shown that there was any material difference in
the diligence used by the parties in making valuable improvements and establishing
residence on the land.
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The fact that Acker started in the race from a point on the one hundred foot strip
south of the Chilocco school reservation did not disqualify him from making entry
for the land. Welch v. Butler, 21 L. D., 369.

The record has been examined, and it furnishes abundant support
for the conclusion reached both by your office and the local officers on
the question as to which one of the parties reached the land first. The
evidence is conclusive that Acker was the prior settler. It was prop-
erly held that Acker was not disqualified, by reason of having started
into the race from the hundred foot strip on Chilocco Indian school
reservation. Brady et al. v. Williams (23 L. D. 533).

Your office decision is modified to conform hereto.

CONTEST-RE ERENCE RIGHT-SETTLEMENT CLAIM.

MILLER V. VALLEY.

The preferred right of a successful contestant can not be defeated by the prior settle-
ment of a third party who fails to assert his claim in the contest proceedings.

Acting Sefretary Davis to the Commissioner of the General Land Office,
(F. L. C.) September 23, 1897. (P. J. (.)

The appeal of Shedrick Miller from your office decision of November
14, 1896, dismissing his application to contest the homestead entry of
Francis Valley for lots 2, 3, 4 and 5 of section 13; all of section 14 and
and SE. 4 SW. Et and SW. SE. 1 of section 45, township 10 south,
range 3 east, S. E. Dist. E. of R., New Orleans, La., land district, has
been considered.

It appears that Francis Valley contested the former homestead entry
made September 15, 1892, of one Felix Blunt on said tract whose entry
was finally canceled as a result of this contest, on May 9, 1896, and on
May 14, following, Valley made homestead entry of the tract.

It is stated in your said office letter that:
By letter "H," of May 19, 1896, addressed to your office, it vas held, in the matter

of an application of Shedrick Miller to intervene in the case of Valley v. Blunt
"that if Miller desired to intervene he should have filed his application before or at
the time of the hearing and not after Valley had sustained his charges and became
entitled to a judgment on the nerits, no appeal having been taken from the decision
of your office recommending the cancellation of Blunt's entry;" and said application
to intervene was accordingly denied.

On August 3, 1896, Miller filed n affidavit of contest against Val-
ley's entry, alleging that he-Miller-had settled upon said tract " dur-
ing the year 1892," and had continued to reside upon and cultivate the
same; that as an actual settler he had a preference right of entry of
said tract after the cancellation of Blunt's entry, and that Valley made
entry "in bad faith with full knowledge of affiant's superior rights."

On August 4, 1896, the receiver rejected said application on the
2670-voL 25-19
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gronnd that he had lost whatever right he bad to the land by reason
of his failure to contest Blunt's entry, or by not entering the land prior
to Blunt's entry. Notwithstanding this action of the receiver, the reg-
ister on August 7, following, issued notice of the hearing which was 
served on Valley and the hearing set for September 21, 1896. On Sep-
tember 15, Valley appealed fro te action of the register, and on the
day set for the hearing, Miller moved to dismiss the appeal. This
motion was sustained. On October S 1896 the local officers transniit-
'ted the entire record for consideration by your office where it was held
that in view of the differing opinions of the local officers in respect to
the action to be taken it was deemed proper to consider the case, and
decided that:

Miller bases his claim to the land Upon his settlement while the land was covered
by Blunt's entry.

As Miller's rights as a settler attached only on the cancellation of Blunt's entry
and such settlemeiitrights were subject to Valley's preference right by virtue of the
successful termination of his, Valley's, con test, the action of the register in order-
ing a hearing as erroneous, no cause of action being stated.

Whereupon Miller prosecutes this appeal.
In view of the conditions as stated by your office and conceded by

appellant, there is no error in your office decision. Miller has had
abundant opportunity to protect whatever rights he may have acquired
by reason of his settlenent. He alleges that he. settled on the land
"during the year 1892." Blunt's entry was made in September of that
year, and Valley's contest was not filed till October 7, 1895, more than
three years after Blunt's entry. iller did not seek to intervene in the
contest until "after Valley had sustained his charges and became enti-
tled to a judgment on the merits." iHe is not therefore in a position to
now attack Valley's entry on the ground of prior settlement.

But aside from this the act of May 14, 1880, (21 Stat., 140) gives a pref-
erence right of entry to the successful contestant and this right cannot
be defeated by the prior settlement of a third party, especially where,
as in the case at bar, the alleged prior settler has had the opportunity
to present his claim in the contest proceedings.

Your office judgment is therefore affirmed.

ALASKAN LA:NDS-RIGHT OF WAY.

WILLIA X R . WEEKS.

The provisions of the general right of way act of March 3, 1875, are not applicable
to lands in the District of Alaska.

Secretary Bliss to Mr. William B. Wee7ks, Newarkv, New Jersey, Septemn.
(W. V. D.) ber 9, 1897. (F. W. C.)

I am in receipt, through reference from the Commissioner of Rail-
roads, of your letter of August 25th last, making inquiry as to whether
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the general right of way act of March 3, 1875 (18 Stat., 482), applies to
the District of Alaska, and in reply thereto I have to state that in my
opinion said act does not so apply.

The act of May 17, 18S4 (23 Stat., 24), entitled "An Act providing a
civil government for Alaska," contains the first provisions of law for
the acquirement of title to lands within that District, aside from cer-
tain existing rights which were recognized by the treaty of cession in
1867 (15 Stat., 539). By the 8th section of the act of 1884, the District
of Alaska was created a land district, and the laws of the United States
relating to mining claims were declared to be in full force and effect
from the date of the act, but the section provides that " nothing on-
tained in this act shall be construed to pnt in force in said district the
general land laws of the United States."

By the act of March 3, 1891 (26 Stat., 1095), sections 11 to 15, provi-
sion was made for the entry of lands in the District of Alaska for town-
site purposes, and for the purchase of not exceeding one hundred and
sixty acres then or thereafter occupied for the purpose of trade or
manufacture. This is all of the legislation providing a means for the
acquirement of a right in the land within the district of Alaska.

The right of way act of March 3, 1875, is a part of the general land
laws of the United States, the operation of which has never been
extended to the District of Alaska, and it is clear from the portion of
the 8th section of the act of 1884, before quoted, it was the intention
of Congress that no other means of acquiring a right to use or occupy
the lands within the District of Alaska should be construed to apply
than those specifically named.

This exclusion was evidently inserted to prevent any possible doubt,
and clearly evidences an intent that the land laws should be applied
to the District of Alaska from time to time by Congress in the exercise
of its authority and discretion.

It follows that the provisions of the act of March 3, 1875, supra., do
not now apply to the District of Alaska.

For your general information, enclose you a copy of the circular
concerning the right of way granted by the act of March 3, 1875.

DOYLE . BENDER.

Motion for rehearing in the cause above entitled, see 24 L. D., 535,
and 25 L. D., denied by Acting Secretary Davis, September 27, 1897.
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PRACTICE-MOTION FOR RE-REVIEW.

DOIRN . ELLINGSON.

Petitions or motions for re-review shoul(l not be filed iii the General Land Office, but
should be addressed to the Secretary of the Interior, in the form of an applica-
tion for the exercise of his supervisory authority, on grounds not covered in
the former consideration of the case.

Acting Secretary Davis to the Commissioner of the General Land Office,
(F. L. C.) September 27, 1897. (E. M. R.)

On September 11, 1897, you transmitted to the Department a petition
for re-review, filed by Elling H. Ellingson, of departmental decision
of February 13, 1897, in the case of Dorn v. Ellingson (24 L. D., 163).
The record shows that on September 2, 1897, a motion for review of
this decision was denied (25 L. D., 203).

On September 9, 1897, your office returned to the attorney of the
said Ellingson the said petition for re-review, on the ground that it
should have been filed in the Department. On September 10th, the
said attorney re-filed said petition, which, as has been stated, was for-
warded to the Department on the following day.

On August 9, 1893 (17 L. D., 194), Rule 114 was amended by adding
as follows:

Motions for re-review, or a second reconsideration of a decision, shall not be
received or filed. But the defeated party, if able, may invite the attention of the
Secretary, by a duly verified petition, to important matters of fact or law not there-
tofore discussed or involved in the case; who, upon consideration thereof, will either
recall the case, or send the petition to the files without further action.

This rule was again amended on June 1, 1894 (18 L. D., 472), and
again on October 24, 1896 (23 L. D., 406), such amendment being made
without any reference to the clause heretofore quoted.

In the case of Neff v. Oowhick (8 L. D., 111), upon this question of
the proper place to file a petition for re-review, it was determined that
motions for re-review should not be allowed, and that the practice of
permitting them to be filed should be discontinued. It was further
held that when a case had been decided upon review, if there was any
new question of law or fact that hitherto had not been presented for
the consideration of the Department, a petition calling attention to
such matters might be submitted for such action as would be deemed
appropriate by the Department. It was stated in said opinion:

Motions for a re-review, or a second reconsideration of a decision, should not be
allowed, and the practice of permitting them to be filed ought to be discontinued.
The Department ought not to be asked to consider the same points involved in a case
but twice. It is natural to litigants, and occasionally happens to counsel, to see
with an exaggerated estimate of their strength the importance of the points which
make in their favor and to attribute the failure of a like perception of them to the
Department, or by courts, when the causes are depending i courts, to an inatten-
tion to such points. The over-burdened condition of the appellate business of the
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Department would be reason enough, if there were not still better ones for inhibit-
ing the gratificatiou of this feeling by allowing second motions for reconsideration,
with the consequent labor and delay. Hereafter, let the rule be that no motion for
a re-review shall be filed. If the defeated party is able to present any suggestions
of fact or points of law not previously discussed or involved in the case, it may be
done by petition, which shall contain all the facts and arguments. On the filing of
such petition, if it appears important, the Secretary will make such order for recall-
in- the case from the General Land Office and such direction fr further hearing as
may be necessary. Otherwise, no further action on the petition will be taken. It
will be regarded merely as in the nature of iformation by which the supervisory
jurisdiction of the Department can, if desirable, be set in motion. Such petition
should not re-argue points already twice passed upon, but should be limited to the
office indicated, of suggestin g new facts or considerations not before presented.

In the more recent case of Staudley v. Jones (19 L. D., 104), in which
the case supra was quoted with approval, it was determined that such
a motion or petition should not be filed in the General Land Office, but
should be addressed to the Department.

The position of counsel upon this question seems to be that the said
decision of Standley v. Jones was upon the original rule of practice as
amended on August 19, 1893, and therefore is not of binding force and
authority, because it did not consider the rule as since amended. This
position is not well taken, for in the case of Golden v. Cole's Heirs (25
L. D., 154), on August 27, 1897, it was said:

After the case was considered here, on the appeal of Golden, and on his motion for
review, both of which were decided adversely to him, he had exhausted his rights
under the Rules of Practice, and the case was closed. Notwithstanding this, he
filed in your office a petition for rehearing, which vas transmitted here. As Rule of
Practice 114 provides that "motions for review and notions for rehearing "must be
filed "within thirty days after notice of the decision complained of," Golden's applica-
tion for rehearing, being filed more than thirty days after notice of the decision in
the comtest case, was manifestly out of time, and could only be received as an appeal
to the supervisory power of the Secretary. This being so, it should have been made
by a petition direct to the Secretary, filed here and not in your office, and therefore
might properly have been returned by you, under the rlings in Standley . Jones
(19 L. D., 104).

It is thus seen that the voice of the authorities is to the effect that
motions for re-review are without standing, and that this rule has
obtained since, if not before the decision in 8 Ls. D., spra.

Hereafter you will see that this rule is strictly enforced, and refuse to
receive for filing such motions, and will return them to the party sub-
mitting them to be filed.

When viewed from the standpoint of a petition to the supervisory
power with which I am clothed, it seems to be sufficient to say, that
this motion re-argues the very questions that have been considered in
both of the decisions of this Department. The question at issue was
whether the "Sargent list", including among other tracts the tract in
controversy, served to except this land from the grant to the railroad
company, the McGregor and Missouri River Railroad Company, under
the act of May 12, 1864 (13 Stat., 72), and its successor in interest the
Chicago, Milwaukee and St. Paul Railroad Company.
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The original decision and motion for review held, after a considera-
tion of the long arguments filed by counsel i the case, that it did not,
and that the " ant to the railroad company attached. Therefore, under
tie authorities cited, no reason is seen for disturbing the decision hereto-
fore rendered.

HALL V. ITCI-IELL.

Motions for review and rehearing in the cause above entitled, see 24
L. D., 5S-1, denied by Acting Secretary Davis, September 27, 1897.

R1IACTICE-NOTICE OF DECISION-ATTORNEY.

STAPLES ET AL. V. ST. PAUL AND NOIITI-IERN PACIFIC It. R. CO.

Notice of a decision to an attorney of record is notice to the party he represents;
and such party -will not be heard to say that the employment of said attorney
had in fact termiated prior to the service of said notice, if such fact is not dis-
closed by the record.

Acting Secretary Davis to the Commissioner of the General lanl Office,
(F. L. C.) .Septemler 27, 1897. (E. M. R.)

By your letter of transmittal of September 3,1897, you forwarded to
the Department three affidavits made by Silas L. Staples, one on behalf
of himself and the others as agent for Gust Johnson and the heirs of
Elizabeth Bowman, claimants for certain lands in sections 19 and 21,
T. 132 N., 14. 31 W., St. Cloud land district, Minnesota.

The record shows that on April 22, 1897 (2-1 L. D., 339), the Depart-
ment decided the case of these applicants against the St. Paul and
Northern Pacific Railroad Company, holding that this land was not
subject to homestead entry. and in so doing affirmed the action of your
office.

The affidavits transmitted by your said letter of the third instant are
to the effect that Staples had been informed that the Secretary of the
Interior had rendered a decision against him in his pending application;
that theretofore, in such cases, it had been his custom to receive,
through the local office, notice of such decisions; that the attorneys in
Washington wvere only employed to the time of decision by the Secretary
of the Interior, and at such time their services ceased; that he waited
expecting to receive notice from the local office, as heretofore had been
given him, until the time for motion for review of said decision ad
expired; that le has. good reason for review of said decision; and that
the affidavit is made in order that the notice of said decision may be
sent to the local office to be served upon him, allowing him tine to file
motion for review of said decision of the Department.

Your office letter says that on April 27, 1897, the local officers were
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directed to notify all parties ininterest of said departmental decision,
and they were also advised that resident attorneys for the parties in
interest had been notified by your office.

On July 29, 1897, your office called upon the local officers for report
in the case, and on August 2, 1897, the register responded by stating
that the decision had been noted upon their books, but that they had
not notified the parties in interest, in view of the statement of your
office that resident counsel had been notified. Thereupon the case was
by your office closed, and the judgment made final.

There was nothing of record to indicate that the services of the
attorneys of these parties were to cease with the rendering of the deci-
sion of the Department. In the recent case of Walker v. Gwin (25 L.
D., 34), aside from laying down the general proposition that service of
notice of a decision upon the attorney of record is service upon the
party himself, which is a rle of well recognized authority, it was held,
upon a somewhat similar question to the one at bar (inter alia), that
(syllabus):

Where a party is represented by two attorneys of record, and one of said attorneys
accepts service of a notice of decision, such party will not be heard to plead a private
understauding between himself and his attorneys under which all notices were to be
served on the other attorney.

And i discussing it, on page 36, it was said: 
The local officers were not notified of any limitation upou I-Indson's attorneyship,

nor that his attornieyship had ceased prior-to the said acceptance. A party can not,
based merely upon an alleged private understanding between himself and one, or
even both, of his attorneys of record, limit the ordinary fonctions of one of them so
as to avail himself of all the advantageous consequences of the relation of client and
attorney, and, also, solely at his own election, avoid the consequences of that rela-
tion when they are adverse to him, to the prejudice of the rights of his adversary.
Service of notice was evidently made in good faith upon Hudson and so accepted by
him. So far as the record discloses, he was then still Walker's attorney, and the
acceptance within the scope of his authority.

- By a parity of reasoning, there was nothing of record to show that
the attorneys in this ease had ceased such relationship with their
client. It came within the ordinary scope of their authority as such
attorneys, and the presumption upon which your office had a right to
act was that they were still the attorneys of these petitioners, and
therefore could rightfully be served.

The application to have notice sent to the local office is therefore
denied.

ROSCOE ET AL. . FOSTER T AL.

Motion for review of departmental decision of May 13, 1897, 24 L. D.,
435, and for a rehearing in said case, denied by Secretary Bliss, Sep-
tember 30, 1897.
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ADJOINING FARMTI ENTRY-RESIDENCE -WTIDOW.

BABCOCK V. SlUGDEN.

Where an ntryman, who has made an adjoining farm entry, dies more than six
months after entry without having established residence on the original farm,
his widow may care said default by the establishment of such residence prior to
the initiation of any adverse claim.

Secretary Bliss to the Commissioner of the General Land Offce, October
(F. L. C.) 1, 1897. (J. L. McC.)

On December 16, 1892, George Sgden made homestead entry No.
9639, for the NW I of the SE of Sec. 22, T. 5 N., R. 11 E., as an
adjoining farm homestead to the SE 1 of the NW 1, and the S. t of the
SW3 of the NE of the same section, Grayling land district, Michigan.

(In his declaration of intention to become a citizen of the nited
States his name is written Sugneden," and signed by his mark; in his
entry papers it is written Sudnedn," and signed by his mark; but
from explanations embodied in the record it is clear that his name is
properly written Sugden."1)

On March 13, 1894, one Samuel Babcock was allowed to make home-
stead entry No. 2758 for the tract above described as being embraced
in Sugden's adjoining farm homestead entry. When Babcock's entry
papers were received by your office the fact of the conflict between his
claim and Sugden's became apparent; thereupon, by your office letter
of May 15, 1894, Babcock's entry was suspended and he was notified
that thirty days would be allowed him in which to show cause why his
entry should not be canceled.

From this action Babcock appealed to the Department, which, on
October 1, 1895, directed:

That Babcock be given sixty days within which to initiate a contest against the
prior entryman, his entry to remain suspended pending action on such contest if
brought; and in case he failed to contest within the time allowed, his entry will be
canceled.

Babcock initiated contest. George Sugden having deceased, service
was had upon his widow, Betsy Sugden. Both parties appeared and
offered testimony before Commissioner A. J. Bickford,* at Leonard,
Michigau, on May 12,1896. On May 27, the local officers rendered joint
decision that Sngden's homestead entry had "not been cultivated by
the heirs of the deceased entryman as required by law." Mrs. Sugden
appealed to your office, which, on March 30, 1897, found:

That George Sugden, from 1892 until the date of his death, April 8, 1895, lived
with his family in an adjoining township, on a farm which he Tented from a man
named Killam; and tbat he did not reside on the farm he owned adjoining the forty
acres in controversy, although he appears to have spent a few months thereon in one
or more years, with tenants to whom he rented the land; that he cleared a small
part of the tract; that within a couple of months after his death his widow removed
to the farm adjoining the land in dispute, and had been residing there abont one
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year when served with notice of the contest. The evidence also shows that the
widow has done some work in clearing this tract since she established her residence
on the adjoining farm. There is n evidence that Babcock has made any settle-
ment or improvements on said land. I am of the opinion that the widow, having
sbo-wn compliance with the requirements of the homestead law for nearly one year
prior to service of notice of this contest, cured the prior default and defeated this
contest. Heptner . McCartney, 11 L. D.: 4100; Neal v. Cooley, 18 L. D., 3.

A careful examination of the testimony shows that the facts disclosed
at the hearing have been correctly summed up in the decision of your
office above quoted.

In each of the cases cited by your office decision, the entryman him-
self cured his laches by establishing residence upon the lands there in
controversy prior to service of notice pon him; while in the case at
bar the entryman died without establishing residence upon the land.
The question in issue here is whether, after the death of the etryman,
more than six months after entry, without having resided upon the
tract originally owned, to which such " adjoining farm homestead is
contiguous, the establishment of residence by his widow after his death,
but before the initiation of any adverse claim, should be considered as
curing her husband's laches.

I concur in the affirmative conclusion expressed in your office decision
appealed from. Babcock's contest is dismissed; and his entry, having
been improperly allowed, during the existence of a prior entry, should
be canceled. Your office decision is therefore affirmed.

TAYLOR ET AL. V. EWART.

Motion for review of departmental decision of Jane 3, 1897, 24 L. D.,
499, denied by Acting Secretary Davis, October 2, 1897.

DELAWARE INDIANS IN CHEROKEE NATION-ALLOTMENT.

OPINION.

Cherokee citizens or Delaware blood are entitled to the same quantity of land in
allotment as are those of Cherokee blood, with the proviso that if it be found
there is not suficient land to give each member of the nation as much as one
hundred and sixty acres in allotment, then the registered Delawares shall first
be given the full quantity of one hundred and sixty acres, the remainder of the
land to be divided equally among the other members of the nation.

First Assistant Attorney Campbell to the Secretary of the interior, October
5, 1897. (W. C. P.)

Under date of August 19, 1897, the Commissioner of Indian Affairs
made report upon the rights of the Delaware Indians, adopted citizens
of the Cherokee Nation, and said report, with accompanying papers,
has been referred to this office "for an opinion as to the quantity of land
which the Delaware Indians are entitled to receive per capita in allot-
ments in the Cherokee Nation."
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By the treaty of July 19, 1866 (14 Stat., 799), between the United
States and the Cherokee Nation, provision was made for the settlement
of friendly Indians within the Cherokee country, upon such terms as
might be agreed upon between such tribe and the Cherokees, subject
to the approval of the President of the United States. On April 8,
1867, the Delaware and Cherokee Indians entered into an agreement
for the settlement of the former in the country of the latter, by reason
of which the Delawares moved into the Cherolee country.

In connection with the negotiations now pending between the United
States and the Cherokee Indians, a question has arisen as to the quan-
tity of laud to which the Delaware Indians, as adopted citizens of the
Cherokee Nation, will be entitled if such negotiations shall eventuate
in a division per capita of the land now held as communal propertv of
the nation.

The contention of the Delawares, as set forth in a communication
from R. C. Adamis and John Enilette, claiming to be delegates and rep-
resentatives of the Delawares, and also by the report of the chairman
of the commission to the Five Civilized Tribes, is that they are entitled
to allotment of 157,600 acres of land, for which they paid the Cherokees
one dollar per acre, and also to a farther allotment of one hundred and
sixty acres per capita. There is no statement among the papers before
me as to the claims of the Cherokee Nation in the premises.

Article XV of the treaty of July 19, 1866, supra, between the United
States and the Cherokee Nation, so far as it is necessary for the pur-
poses of this case, reads as follows:

The United States may settle any civilized Indians, friendly with the Cherokees
and adjacent tribes, within the Cherokee country, on unoccupied lands east of the
ninety-sixth degree, on such terms as may be agreed upon by any such tribe and
the Cherokees, subject to the approval of the President of the United States, which
shall be consistent with the follo ving provisions, viz: Should any such tribe or
band of Indians settling in said country abandon their tribal organization, there
being first paid into the Cherokee national fund a sum of money which shall sustain
the same proportion to the then existing national fund that the number of Indians
sustain to the whole number of Cherokees then residing in the Cherokee country,
they shall be incorporated into and ever after remain a partof the Cherokee Nation,
on equal terms in every respect with native citizens. And should any such tribe
thus settling in said country, decide to preserve their tribal organizations, and to
maintain their tribal laws, enstonis, and usages, not inconsistent with the constitu-
tion and laws of the Cherokee Nation, they shall have a district of country set off
for their use by metes and bounds equal to 160 acres, if they should so decide, for
each man, -woman, and. child of said tribe, and shall pay for the same into the
national ftud such price as may be agreed on by them and the Cherokee Nation.
subject to the approval of the President of the United States, and in cases of dis-
agreement the price to be fixed by the President.

That the possibility of future allotment of their land was contem-
plated, is shown by the provisions of Article XX, which reads as follows:

Whenever the Cherokee national council shall request it, the Secretary of the
Interior shall cause the country reserved for the Cherokees to be surveyed and
allotted among them, at the expense of the United States.
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In the preamble to the agreement between these parties, it is recited
that the treaty between the United States and the Cherokee Nation
provided for the settlement of friendly Indiaiis in the Cherokee coun-
try; that in a treaty betweeni the United States and the Delaware
Indians, ratified August 10, 1866, the removal of the Delawares to the
Indiai country was provided for, and. also the sale to them of a tract
of land the cession of which by the Cherokees to the United States
was then contemplated; that such cession was not made, but in lieu
thereof terms were provided for the settlement of friendly Indians in
the Cherokee country; and that a conference had been held between
the representatives of the Cerokees and the Delawares looking to a
location of the Delawares upon the Cherokee lands and their consoli-
datiou with said Cherokee Nation.

The agreement, so far as it is necessary to quote therefrom for the
present consideration, is as follows:

The Cherokees. aree to sell to the Delawares, for their occupancy, a quan-
tity of land east of the line of the 96 west longitude, in the aggregate equal to 160
acres of land for each individnal of the Delaware tribe .... and the selections
of the lands to be prchased by the Delawares may be made by said Delawares in
any part of the Cherokee reservation east of said line of 96°, not already selected
and in the possession of other parties; and in case the Cherokee lands shall here-
after be allotted ainong the members of said Nation, it is agreed that the aggregate
amount of land herein provided for the Delawares, to inclnde their improvements
according to the legal subdivisions, when surveys are made (that is to say, 160 acres
for each individual,) shall be guaranteed to each Delaware incorporated by these
articles into the Cherokee Nation; nor shall the continued ownership and occupancy
of said land by any Delaware so registered be interfered with in any manner what-
ever without his consent, but shall be subj ect to the same conditions and restric-
tions as are by the laws of the Cherokee Nation imposed upon the native citizens
thereof; provided, that nothing herein shall confer the right to alienate, convey, or
dispose of any such land, except in accordance with the constitution and laws of
said Cherokee Nation.-

It was then provided that there should be paid to the Cherokees from
the Delaware fund a sum of money equal to one dollar per acre for said
land, and further, that there should be paid a sum of money which
should sustain the same proportion to the then existing Cherokee na-
tional fund that the number of Delawares removing to the Indian
country should sustain to the whole number of Cherokees residing in
the Cherokee Nation, and the agreement concluded with the following:

On the fulfillment by the Delawares of the foregoing stipulations, all the members
of the tribe, registered as above provided, shall become menibers of the Cherokee
Nation, with the same rights and immunities, and the same participation (nd no
other,) in the national funds, as native Cherokees, save as hereinbefore provided.
Aud the children hereafter born of such Delawares so incorporated into the Cherokee
Nation, shall in all respects be regarded as native Cherokees.

The Delawares moved into the Cherokee country as contemplated by
this agreement. Afterwards dissensions arose over the division of
finds arising from the sale of certain lands and from the leasing of
others. By act of the Cherokee national council, the adopted citizens
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were excluded from participation in the per capita distribution of these
funds. B the act of Cougress approved October 1, 1890 (26 Stat.j 636),
jurisdiction was conferred upon the Court of Claims, subject to an
appeal to the Supreme Court, " to hear and determine what are the
just rights in law or in equity" of these adopted Cherokee citizens.
Suit was begun by the Delaware Indians, which resulted in a decree
by the Court of Claims (28 Ct. Cls., 281) in favor of the complainants.

It was found that the Delaware Indians-
were admitted into and became a part of the Cherokee Nation entitled to equal
rights and immunities and to participation in the Cherokee national funds and com-
mon property i thesame manner and to the same extent as Cherokee citizens of
Cherokee blood.

Ajudgmnent was rendered for the proportionate amount of the fnds
which had theretofore been distributed among the Cherokee citizens by
blood, and further order was made as follows:

And it is further adjudged and decreed that the claimants in this suit and those
whom they represent, being citizens of the Cherokee Nation, of Delaware blood or
parentage, be adjudged and decreed to be entitled to participate hereafter in the
common property of the Cherokee Nation in the same manner and to the same extent
as Cherokee citizens of Cherokee blood or parentage may be entitled, and that in the
distribution of the proceeds and avails of the public domain, or common property of
the nation among the citizens thereof by distribution per capila at any time here-
after the defendants the Cherokee Nation and the defendants the United States, as
trustees of the Cherokee Nation, be enjoined and prohibited from making any dis-
erimination between Cherokee citizens of Cherokee blood or parentage and Cherokee
citizens of Delaware. blood or parentage to the injury or prejudice of the latter.

'Upon appeal to the Supreme Court this decree was affirmed (Cherokee
Nation v. Journeyeake, 155 U. S., 196).

While the specific question as to the quantity of land to which Dela-
ware-Cherokee citizens would be entitled when the public domain
should be divided per capita, was not discussed in that decision, yet
the discussion as to the rights generally of these citizens has a bearing
upon the question now presented.

It is said by the Court of Claims that the lands of the Cherokees are
held as a communal property, of which every member is an owner with
the same rights therein as every other member. No member has any
right of property therein which he can dispose of or which upon his
death descends to his children as his heirs. It is further held that the
agreement of 186 7 was something more than a deed of bargain and sale.
That is, it was a treaty by which the Delawares became a component
part of the Cherokee Nation, with the same rights in every respect as
the native citizens possessed.

The Supreme Court expressed the same views and said:

Given, therefore, the two propositions that the lands are the common property of
the Cherokee Nation, and that the registered Delawares have become incorporated
into the Cherokee Nation and are members and citizens thereof, it follows necessa-
rily that they are equally with the native Cherokees the owners of and entitled to
share in the profits and preceeds of these lands.
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The court also pointed out that the fact that there might come a time
when an allotment in severalty would be advisable, was contemplated
and provided for, and as bearing upon the rights of the adopted citi-
zens in the happening of that contingency, the following may be quoted:

So far as the provision in the agreement for the purchase of homes is concerned,
it will be perceived that no absolute title to these homes was granted. We may
take notice of the fact that the Cherokees in their long occupation of this reserva-
tion had generally secured homes for themselves; that the laws by the Cherokee
Nation provided for the appropriation by the several Cherokees of lands for personal
occupation, and that this purchase by the Delavares was with the view of securing
to the inldividual Delawares the like homes; that the lands thus purchased and paid
for still remained a part of the Cherokee reservation. And as a further considera-
tion for the payment of this sum for the purchase of homes the Delawares were
guaranteed not merely the continued occupancy thereof, but also that in case of a
subsequent allotment in severalty of the entire body of lands among the members
of the Cherokee Nation, they should receive an aggregate amount equal to that
which they had purchased, and such a distribution as would secure to them the
homes upon which they had settled, together with their improvements. So that if,
when the allotment was made, there was for any reason not land enough to secure
to each member of the Cherokee Nation 160 acres, the Delawares were to have at
least that amount, and the deficiency would have to be borne by the native Chero-
kees pro rta. In other words, there was no purchase of a distinct body of lands, as
in the case of the settlement of other tribes as tribes within the limits of the Chero-
liee reservation.

A careful consideration of this agreement in connection with the treaty
between the United States and the Cherokee Indians, in the light of the
discussions found in the respective decisions of the Court of Claims and
the Supreme Court, shows that several propositions relative thereto
must be accepted as beyond dispute. Among these the following may
be mentioned: That the registered Delawares who removed to the
Cherokee Country became members as individuals of the Cherokee
Nation with the same rights as native citizens; that they did not indi-
vidually or collectively acquire the title to any specific tract of land;
that they did, however, as individuals have an interest in all the lands
of the Cherokee Nation in common with all other citizens of that Nation;
that this interest or right of property was the same as that of the native
Cherokee citizens, with the added guarantee that they should, in case
of allotment in severalty, receive not less than the specified quantity
of 160 acres, to include their improvements; and that the children of
these adopted citizens are citizens of the Cherokee Nation on exactly
the same footing in every particular as citizens of Cherokee blood.

As to the descendants of those Delawares who became citizens by
virtue of said agreement, there can be no question. They were born
citizens of the Cherokee Nation and are entitled to share in the divi-
sion of the public domain to the same extent and upon the same terms
as citizens of Cherokee blood. They took no title, as heirs, in the lands
occupied by their fathers, because the interest in these lands being a
communal interest was not descendible.

It is claimed that those Delawares who moved into the Cherokee
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country under said agreement, the registered Delawares as they are
called, are each entitled to an allotment of 10 acres, because they
purchased and paid for that quan tity, and, in addition, to a distributive
share of the renaining lands to be allottel, because they are citizens
of the nation. In the suit before the courts it was claimed in behalf of
the Cherokees that those Delawares were not entitled to any share
of the lands of the Cherokee Nation beyond the quantity of 160 acres
mentioned in the agreement. In support of this contention it was
argued that the price paid was a grossly inadequate consideration for
an interest in all the lands of the Cherokees. In discussing the ques-
tion as to the price paid the Snpreme Court used the following lanuage:

Neither should too much weight be given to the fact that the Del.awares were to
pay for their homes at the rate of a dollar an acre, for by that purchase they acquired
no title in fee simple, and it is not unreasonable to believe that the price thus fixed
was not inerely as compensation for the value of the lands, (to be taken in the eastern
portion of the reservation, where the body of the Cherokees had their homes, and
therefore probably the most valuable portion of the entire reservation,) but also as
sufficient comlensatiou for an interest in the entire body of lands, that interest
being like that of the native Cherokees limited to a nere occupancy of the tracts set
apart for hones, with the right to free use in conirnon of the uoccupied portion of
the reserve, and a right to share in. any future allotment.

Again, in speaking of the question of allotment, the court said:

That there winght come a time when an allotment in severalty would be advisable,
was something that was contemplated and provided for. And while, if allotment
had been made at the time aong the 13,573 Cherokees there vould have been
enough land to have given each nearly 1,000 acres, yet, with the expected coming in
of other tribes, either to take certain selected portions of the reservation as tribes
by an absolute title, or to enlarge the numbers of the Cherokee Nation by adoption,
(as in the case of these Delawares,) it was foreseen that the time might come when
the allotment might not secure even 160 acres to each individual, and so was added
the express guarantee that the purchasing Delawares should obtain at least that
amount in the allotment.

In view of these declarations by the Supreme Court as to the meant-
ing and effect of the agreemuent between these people, the contention
that the registered Deluwares are entitled to 160 acres each by right
of purchase, and also to an allotment in the remaining lands, can not
be sustained. As said by the Court of Claims, the agreement was
something more than a contract for the sale and purchase of lands. It
was in fact a compact for the consolidation of two separate and distinct
bodies politic by which they became united in one. By its terms the
Delawares, or that portion of that tribe which saw fit to accept the
agreement, were merged in and became a component part of the body
politic of the Cherokee INtation. It was the evident intention and effect
of the compact to make the adopted members equal in all respects
with the original members.

After a careful consideration I am of opinion and so advise you, that
the Cherokee citizens of Delaware blood are entitled to the same quan-
tity of land in allotment as are those of Cherokee blood, with the
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proviso that if it be found there is not sufficient land to give each meine
ber of the Nation as much as 160 acres in allotment, then those Dela-
wares who moved into the Cerokee country, known as registered
Delawares, shall first be given the full quantity of 160 acres, the
remainder of the laud to be divided equally aong the remaining
members of the Nation.

Approved October 5, 1897.
C. N. BLISS,

- Sec etary.

DESERT LAND CONTEST-RECLAMATION.t

BERRY ET AL. v. BLUNT.

A charge of non-reclamation, within the statutory period, should not be entertained
against a desert land entry, where it appears that the land has been reclaimed
prior to the initiation of the contest.

Secretary Bliss to the Commissioner of the General Land Office, October
(F.L. C.) 5, 1897. (J. L. MAC.)

I have considered the case of William . Berry and William D.
McCracken v. Phineas U. Blunt, involving the desert land entry of the
latter for the W. j- of Sec. 10, T. 26 S., Ic. 24 E., M. D. M., Visalia land
district, California.

Said entry was made March 30, 1877; but on September 28, 1877, it
was (with many others) suspended with a view to an investigation as
to the character of the land.

On August 28, 1S85, Chester M. Carter and William McCracken filed
joint affidavit of contest against said entry, alleging in substance that
he had not reclaimed the land, and that it was not desert in character.

On December 7 1885, a hearing was had; the local officers rendered
no decision, but transmitted the record thereof to your office.

The order of suspension (supra) was revoked by the Department on
January 12,1891, (see case of James B. ilaggin, 12 L. D., 31) and direc-
tion given as follows (page 42):

The time between the date when said order of suspension became effective, and
the date of the notice of its revocation, will be excluded from the time within which
the entryman. is required to make proof of his compliance with the requirements of
the law.

In accordance with the decision and order above mentioned, your
office, on February 10, 1891, revoked the order of suspension in the
case of the entry here in controversy (with many others), and directed
the local officers "to take appropriate action" therein.

A hearing was ordered for June 13, 1891, to determine what would
be " appropriate action." The local officers, without taking testimony,
dismissed the contest, because an examination of the affidavit of con-
test showed that it was
not properly corroborated, and that the facts therein stated, if admitted to be true,
would not justify the cancellation of the entry,
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The contestants appealed; whereupon your office, on April 26, 1892,
affirmed the decision of the local officers.

The contestants appealed to the Department; which., on July 7, 1893,
held that "the substantial merits of the case had been sacrifice to
technicalities"; that the "appropriate action" that should have been
taken by the local officers was " to have proceeded with the trial of the
charges, with a view of ascertaining the character of the land at the
date of the entry"; and directed "that course to be taken by the local
officers at a hearing" to be thereafter ordered. (See 17 L. D., 96.)

In pursuance of the above decision your office ordered a hearing,
which was held commencing August 19, and closing October 12, 1893.

On December 11, 1893, the local officers rendered a decision in favor
of the entryman; which, on appeal was affirmed by your office on
February 13, 1894.

On March 22 and 23, 1894, Blunt made final proof (as permitted by
amended Rule of Practice No. 53). Said proof was transmitted to your
Qffice, together with additional affidavits, filed January 2, 1894, charg-
ing non-reclamation at that date; also a protest by McCracken, filed
March 22, 1894, aainst the allowance of Blunt's proof, alleging that
the time prescribed by law for making such proof had expired. Your
office transmitted the entire record to the Department, with an appeal
by the contestants from your office decision of February 13, 1894 (supra).

The Department, on July 6, 1895, found and held as follows (310
L. and R., 456):

The testimony is voluminois and very conflicting as to the character of the land
in 1877; but a careful reading of it shows that the weight of the evidence sustains
the opinion of the local officers and your decision that in 1877 the land was not
capable of cultivation, and was what would be classed as desert land . . . . AWithin
the time Blunt had to comply with the law, ditches were carried from the canal to the
land, sufficient in number and volume to thoroughly irrigate the entire tract, as
appears by his final proof-which was made after your office decision. That the
tract was desert land in 1877, within the meaning of the law, was fully shown by
the evidence at the hearing; and that the irrigation was sccessfully made in proper
time appears by the final proof.

A motion for review was filed; and the Department on December 16
1895, re-affirmed its prior decision except in so far as appears by the
following extract from the decision denying the motion for review
(321 L. and R., 403):

It follows that the final proof in this case was submitted within the statutory
limit, and that the protests do not state sufficient grounds to authorize the hearing
prayed for.

Inasmuch as the sufficiency of Blunt's final proof had not been passed upon by
your office when the decision herein under review was rendered, it was unnecessary
for the Department to pass upon the same, as was apparently done in said decision.
The papers are herewith returned to your office, with directions to re-examine Blunt's
proof of reclamation. If the same be found satisfactory, payment will be accepted,
and certificate will issue.
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Your office, in a letter dated June 13, 1896, to the local officers, in the
matter of a special agent's adverse report (of April 11, 1894) concerning
Blunt's entry, gave the following directions:

In view of the fact that the charge of the special agent as to the non-desert
character of the land has been disposed of by the several decisions before mentioned,
and that the entryman should not be called upon to defend a second time against
the same charge (9 L. D., 217), no action on the agent's report is deemed necessary,
and the entry is relieved from suspension; and the final proof having been examined
and found satisfactory, you are directed to accept payment for the land and issue
the final certificate.

Before the issuance of the above order, however, William A. Berry
and William D. McCracken, on January 21, 1896, filed in the local office
their joint affidavit of contest against Blunt's entry. Said affidavit
charges that the final proof submitted by Blunt on March 22, and 23,
1894, was not made within the statutory period of three years from date
of' entry, exclusive of the period of suspension. The allegations set
forth in detail the facts hereinbefore recited, setting forth, further, that
Blunt's attorney, George C. Gorham, had actual notice in June, 1891, of
the revocation of said suspension, and they contend that said notice was
binding on Blunt; that therefore time began (again) to run against the
entry from said date, and that his proof was not submitted within
the time prescribed.

The local officers ordered a hearing, which was set for June 22, 1896.
On that day Blunt made special appearance, by attorney, and moved
that the contest be dismissed, upon the grounds, in substance:

That the matter was not within the jurisdiction of the local officers; that the
complaint was not made until long after the proof of reclamation had been submit-
ted, and was not in the nature of a charge of fraud or irregularity in the proof; that
legal notice of the revocation of the suspension of the entry was not served upon
the entryman until it was served by registered mail, on August 21, 1893, and that
therefore the final proof was duly submitted; and that the charges now brought
-were fully heard and adjudicated in. the case of Carter and McCracken v. Blut.

The local officers denied the motion to dismiss and the hearing pro-
ceeded. On September 10, 1896, the local officers rendered a decision,
in which they say:

At the trial the material allegations of the complaint were substantially proved;
and the only questions which need be considered are: (1) Has this office jurisdiction
of the cause? (2) Did the claimant have notice of the revocation of the suspension
of his entry in 1891? (3) If so, was he bound by that notice?

These several questions the local officers decided favorably to the
contestant. Due notice was given to all parties in interest; but the
defendant failed to appeal.

On receipt of the record of the case your office (apparently under
Rule 48 of Practice) rendered a decision, of which the following is the
conclusion:

While it is true that the question as to whether Blunt's final proof was made
within the statutory limits was expressly decided in the entryman's favor by said
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departmental decision, on review, of December 16, 1895, it is to be said that the
colehision of the Department in that regard (citing Farnell v. Brown, 21 L. D., 394),
was based solely on the ground that legal notice of the revocation of said suspension
was not served upon this claimant until August, 1893, when, as the record shows,
it was given by registered mail. The fact that the record then showed Blunt's said
attorney, Gorham, to have had actual notice of the revocation of the suspension in
June, 1891, was neither urged by the said contestants, nor treated by the Depart-
ment, as affecting said question.

The effect of said actual notice to Blunt in June, 1891, is now, for the first time,
expressly raised by the contestants herein, and they virtually rest their case
thereon. The consideration of such question at this time would manifestly, involve
the collateral inquiry as to whether, uder the terms of said departmental decision
of December 16, 1895, the main issue here presented had become res judicata. These
are both matters, however, which, in view of all the facts, are not essential to a
proper determination of the case.

It is evident from the record facts hereinabove stated that contest proceedings
were pending against this entry from the time such sspeusion was revoked on
February 10, 1891, Up to January 21, 1896, when notice was given of the final termi-
nation of the contest brought by Carter and McCracken. In fact, it will be seen
that the initiation of the proceedings now under consideration on said January 21,
1896, brings the pendency of adverse proceedings down, without interrLption, to
the present time. It is a settled rle that a claimant, while not excused from com-
pliance with law in other respects by the pendency of adverse proceedings, is yet
not bound to submit proof in the presence of such proceedings, but may elect to
wait a termination in his favor (Gant . Locke, 17 L. D., 203). It follows that
Blunt's said proof antedates the filings of this contest by nearly two years, and was
not subject to subsequent attack except for fraud or irregularity, you should have
dismissed the contest. For these reasons, your decision was clearly contrary to
law and it is hereby accordingly reversed. Under the terms of said letter T"P of
June 13, 1896, Blunt's proof stands approved and accepted by this office.

From the above decision of your office the contestants have appealed
to the Department, alleging, in substance, that your office was in error
in holding that the matters in contest were res judicata; in not holding
that notice in 1891, to Blunt's counsel, Gorham, was notice to Blunt;
in not holding that Blut " did not reclaim the land in controversy
within three years after he received notice that his entry was relieved
from suspension;" in holding that the pendency of a contest was no
excuse for non-compliance with .the law; in not holding that the acts of
July 26, and August 6, 1894 (28 Stat., 123, 226), could not aid the entry-
man, because the time within which he was required to reclaim the land
had expired before the passage of either act; in not finding that the
entryian's failure to appeal from the decision of the register and
receiver forever barred him from subsequently asserting any right to the
land; in not holding "that the entry of Blunt was made in the interest
and for the benefit of the Kern County Land Company, a corporation
whose capital is $10,000,000."

Relative to the last allegation it may be said that no such charge
appears in the contest affidavit of either Berry or McCracken, and it
does not appear that any proof was taken tending to sustain such
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allegation. Indeed, this would appear to be conceded by counsel for
contestants, when he says in his argument:

If we may be permitted to follow counsel's example and go outside of the record,
we might say that Mr. Blunt possibly cares blt little whether he gets title or not;
for in all probability he will, as soon as proof is made, do like nearly all other desert
entrymen who located desert lands near his, viz: convey to the Kern County Land
Company.

The remaining allegations of error need not be discussed seriatim.
A perusal of them will show that they do not allege that Blunt had
not reclaimed the land in controversy at the date of the filing of the
contest affidavits of said Berry and McCracken (January 21,1896), but
that lie did not reclaim it " within three years after he received notice
that his entry was relieved from suspension." Whether or not notice
to Gorham was notice to Blunt-whether or not Blunt reclaimed the
land within the time prescribed by law-your office has found as a
fact proved by the record and the testimony, and it is not denied by
these contestants, that he reclaimed it long prior to the filing of these
contest affidavits by Berry and McCracken; and any laches of which
he may have been guilty was cured prior to their appearance in the
case. The desert land act does not " contain any penalty or forfeiture
clause covering a failure to properly reclaim the land." (Miller v.
Noble, 3 L. D., 9). In the case of Meads v. Geiger (16 L. D., 366), the
Department held (see syllabus):

The right of a desert land entryman, who fails to effect reclamation within the
statutory period, to perfect his claim, is not defeated by the intervention of a con-
test, where from the first the entryman has shown the utmost diligence and good
faith, and the default is due to a mistake which the entryman is engaged in rectify-
ing when the contest is initiated.

(See also Thompson v. Bartholet, 18 L. D., 96; Gage v. Atwater, 21
L. D., 211). Much less can his right be defeated by the intervention of
a contest when the entryman has already completed reclamation, prior
to the initiation of contest. The contestants in the case at bar, how:
ever, allege that Blunt was negligent in effecting reclamation of the
land embraced in his entry. If it were to be conceded that such was
the case, the Department has held, in the contest case of Miller v. Noble
(3 L. D., 9, syllabus):

Where the claimant was negligent in his reclamation, but the defect was cured
before contest, the entry will not be disturbed.

In the case at bar the contests were properly dismissed by your
office. Your decision is therefore affirmed.
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REPAYmEXi9T-DOUBLE AiNIMUMAI EXCESS.

LURETTA R. MEDBURY.

A claim for repayment of donble minimuni excess cannot be allowed, if the land at
date of entry was properly rated at double minimum, though the road opposite
said land was not constructed, and the grant therefor was afterwards forfeited.

Secretary Bliss to the Commissioner of the General Land Oliee, October
(F. L. C.) 5, 1897. (F. W. C.)

I a in receipt of your office letter "1 M 7 of June 23, 1897, reporting
adversely upon the application filed on behalf of Luretta R. AMedbury
for repayment of double minimum excess paid by Samuel Medbury
upon cash entries Nos. 2106 to 2116, inelusive, Bayfield series, Wis-
consin. These cash entries were made on August 7, 1872, and Medbury
paid at the rate of two dollars and fifty cents per acre, the lands being
within the primary limits of the grant nder the act of May 5, 1864
(13 Stat., 66), to aid in the construction of the Wisconsin Central Rail-
road. Said road was not constructed opposite the lands covered by
said cash entries, and by the act of March 2, 1889 (25 Stat., 888), the
Iprice of lands similarly situated was reduced to one dollar and twenty-
five cents per acre. The grant opposite this portion of the road was
forfeited by the act of September 29, 1890 (26 Stat., 496).

From the above recitation it is clear that at the time Medbury made.
the entries in question he was properly charged two dollars and fifty
centsper acre, the lands being rated at the double minimum price.

In the application under consideration it is urged that as the grant
opposite the lands in question has been forfeited, it "has afterwards
been found "' that the lands covered by said entries are not within the
limits of a railroad grant, and repayment should be made under the pro-
visions of the second section of the act of June 16, 1880 (21 L. D., 287).
Said section provides:
and in all cases where parties have paid double-minimnum price for land which has
afterwards been found not to be within the limits of a railroad land grant, the excess
of one dollar and twenty-five cents per acre shall in like manner be repaid to the
purchaser thereof, or to his heirs or assigns.

It has uniformly been ruled by this Department that the proper con-
struction of said section makes the condition at the time of the entry
the criterion in determining the question as to whether repayment
should be made under said section.

The case under consideration is in all important particulars similar
to that of Byron Allison (19 L. D., 458), in which it was held that repay-
ment of the double minimum excess can not be allowed where the land
was properly held at that price at the date of its sale.

On the other hand, in the case of Thomas Kearney (7 L. D., 29), repay-
nent was allowed specifically upon the ground that at the time Kear-
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ney's entry was made the land was not within the limits of a railroad
land grant, the same having been forfeited prior to the making of his
entry.

The argument filed in support of the application under consideration
discloses no sufficient reason for departing from the previous adjudica-
tions of this Department, and the application is accordingly denied.

REPAYMENT-PICE O LAND-WITI-TDRAVAL-DOUBLE MINIMUM.

JAMES S. ELLIOTT.

The line of the Northern Pacific road between Waflula, Washington, and Portland,
Oregon, as shown by the map of general route filed August 13,1870, followed
the north bank of the Columbia River within the Territory of Washington, and
the width of the withdrawal thereon was consequently governed by the pro-
visions in the granting act relative to the extent of the grant where the line of
road passed through a Territory; and the fact that the said river was not cor-
rectly located on said map would not affect the extent of said withdrawal.

The price of the reserved alternate sections falling within the limits of the withdrawal
made on the general route of the Northern Pacific was, by the terms of the grant
to said company, fixed at double minimum.

Repayment of alleged double minimum excess can not be allowed, if the land at
date of entry was properly rated at double minimum.

Secretary Bliss to the Commissioner of the General Land Office, October
(F. L. C.) 5, 1897. (F. W. C.)

I am in receipt of your office letter M" of July 2, 1897, reporting
adversely upon the application filed on behalf of James S. Elliott for
repayment of the double minimum excess paid on Oregon City, Oregon,
cash entry No. 3268, covering the NW. 3 of Sec. 11, T. 2 S., R. 27 E.

From your report it appears that according to the diagram on file
and in use in your office said tract was at the date of Elliott's purchase,
September 5, 1888, within the limits of the withdrawal upon the map
of general route of the Northern Pacific Railroad between Wallula,
Washington, and Portland, Oregon, via the valley of the Columbia
River.

The grant for the Northern Pacific Railroad, made by the act of July
2, 1864 (13 Stat., 365), is of

every alternate section of public land, not mineral, designated by odd numbers, to
the amount of twenty alternate sections per mile, on each side of said railroad line,
as said company may adopt, through the territories of the United States, and ten
alternate sections of land per mile on each side of said railroad whenever it passes
through any State, etc.

According to the map of general route filed by said company on
August 13, 1870, the line of the road'between the points before named
followed the Columbia River along the north bank, and as said river
formed the boundary line between the then Territory of Washington
and the State of Oregon, the entire location appeared to be within the
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Territory of Washington, and for that reason the withdrawal was made
upon said map for forty miles in width on each side thereof. It appears,
however, that upon said map of general route the Columbia River was
incorrectly located; so that if the river be changed and properly rep-
resented, and the line of location remain without regard to its relative
position to said river, the line of road as located would, in several
places, cross the river and for a short distance be within the State of
Oregon. Opposite one of these places where the location would cross
the river upon the principle above stated, the tract in question lies,
and it is urged that for the portion thus shown in the State of Oregon
the limit should be only twenty miles instead of forty, and as the tract
in question is more than twenty miles from the line of general route,
the same was incorrectly included within the limits of the withdrawal
upon the general route and comes within the class of lands for which
repayment is authorized by the act of June 16, 1880.

From a review of the matter I am clearly of the opinion that the
location was made with respect to the river without regard to its actual
location by section, township, or range, and that the location of the
river, however shown, would govern the intended general route of the
road. This being so, the entire line was located within the Territory of
Washington, and it was proper to establish a forty mile limit thereon.

It is further urged in support of the application that as the line was
never definitely located opposite the tract in question, the grant never
attached to any specific tracts, and that consequently there was no
increase in price in the alternate sections.

In answer to this. I might say that the sixth section of the granting
act, after providing for the withdrawal upon the general route, declares
that the reserved alternate sections shall not be sold by the govern-
ment at less than two dollars and fifty cents per acre when offered for
sale, thus increasing the price of the even numbered sections included
within the limits upon the map of general route. The portion of the
road opposite the tract in question was never constructed, and the
price of the even numbered sections was reduced to one dollar and
twenty-five cents per acre by the act of March 2, 1889.

As before stated, Elliott made his purchase September 5, 1888, at
which time the land was properly rated at two dollars and fifty cents
per acre, and there is no authority under the law for granting the
application for return of the double minimum excess.

The application is accordingly denied.
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SUCCESSFUL CONTESTANT-PREFERENCE RIGHIT-SECOND ENTRY.

WYATT V. WELLS.

The right of a successfLl contestant to exerei.se the preferred right of entry accorded
by the act of May 14,1880, must be determined by his qualification to make such
entry at the time he applies therefor, irrespective of his qualifications prior
thereto.

Section 2, act of March 2, 1889, provides for the allowance of a second homestead
entry in any case in which the applicant, prior to the enactment of the statute,
made a homestead entry, but has not perfected title thereunder, either before or
since that time.

Secretary Bliss to the Commissioner of the General Land Office, October
(F. L. C.) 6, 1897. (E. M. 11.)

This case involves the N. A of the SE. and the SE. of the NE. 1 of
Sec. 21, T. 11 N., R. 20 E., Sacramento land district, California.

The record shows that on January 24, 1889, Henry J. Wells made
homestead entry of the S. i of the SW. i, the NE. I of the SW. , and
the NW. of the SE. 1 of Sec. 21, T. 11 N., R. 20 E. A contest having
been filed against this entry by one James E. Gallaner, it was canceled
as to the NW. I of the SE. - thereof, on December 30, 1831, and there-
after, on January 16, 1892, the said Gallaner made homestead entry for
the tracts in controversy. Subsequently Wells, the defendant-respond-
ent, contested the entry of Gallaner on the ground of non-compliance
with law, and your office, on June 24, 1896, sustained the contest and
canceled the entry. Thereafter, on July 11, 1896, William W. Wyatt,
the plaintiff-appellant, made application to enter under the homestead
law the tracts in controversy, which the local officers rejected for the
reason that Wells was entitled to thirty days from the date of notice of
the cancellation of Gallaner's entry within which to exercise his pref-
erence right of entry. Three days thereafter, on July 14, 1896, Wells
filed his relinquishment of his homestead entry above described, and at
the same time his application to enter the land theretofore covered by
the entry of Gallaner. The local officers accepted the application and
placed the entry of record. The plaintiff appealed to your office, and
on March 9, 1897, you affirmed the action of the local officers; from
which decision appeal by Wyatt brings the case to the Department for
consideration.

The appellant contends that the defendant-respondent was an entry-
man of record at the time of initiating contest, and remained so until
after the cancellation of the entry of Gallaner, and, as, such, was dis-
qualified from the exercise of a preference right of entry; that when he
undertook to exercise such right he was confronted by an adverse
claimant for the land; that only in the absence of an adverse claim
could he have been permitted to have in this manner segregated two
tracts of land, the one under his homestead entry and the other under
his preference right of entry; and that sch a position is an anomalous
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one and unknown to the law relating to the public land It is urged
thit inasmtch as the plaintiff was a settler upon this land at the date
of the cancellation of the entry of Gallaner, his rights attached eo
i1sta ati. It is further urged, under the authority of Newbanks v.
Thompson (22 L. D., 490), that the entry of Wells could not be allowed
in any instance. Per contra, the defendant-resp)ondent insists that
having brought a contest, and having succeeded in cancelling the entry
of (Gallaner, he was entitled to a preference right of entry; that his
qualification prior to the time that he sought to exercise the right of
entry has nothing to do with the case; that when he made said appli-
cation to exercise a preference right of entry under the act of May 14,
1880, he was qualified in all respects to make such entry; and that the
case is in all essential respects similar to one who as a minor files a
contest against an existing entry and secures the cancellation thereof,
and who, when he makes his application to enter the tract, has reached
his majority.

The syllabus of the case of Newbanks v. Thompson, sqpra, cited by
counsel, is as follows:

A party who settles on land covered by the entry of another, under all agreement
with the prior entryman that such entry shall be relinquished for his benefit acquires
no right as a settler as against the intervening eutfy of another, made on the relin-
quishment of the prior entry, if he fails to secure the release of said land, through
contest, or in the manner agreed upon.

The right to make a second homestead entry under section 2, act of March 2, 1889,
can not be invoked for the protection of a settler who at the tie of his settlement
has an. entry of record for another tract.

On page 493 i said case it was said, speaking of the second section
of the act of March 2, 1889 (25 Stat., 854):

It was not intended by said act to allow au enitryman while his entry is of record
to lay claim to another tract under the settlement laws . . .. He canl not by an
entry for one tract and a settlement on another seggregate both froiu the public
domain.

I am unable to see, however, in what way that case controls the one
at bar. It would be manifestly improper, as that decision correctly
holds, to allow a man, by entry and settlement upon different tracts,
to segregate the one and appropriate the other from the public domain.
This would be opposed to the spirit of the homestead law. The facts
in the case at bar present an entirely different case. Wells's entry
segregated the land covered thereby, and his preference right of entry
precluded the land covered thereby from entry by any other for a period
of thirty days, and thereafter, in a sense, reserved that from entry; but
this last was a right guaranteed by the act of May 14, 1880, and it
seems, under the authorities, would have reserved the land in behalf of
a person whose qualifications were not known. When Wells applied
to exercise his preference right he had relinquished the former entry,
and under the second section of the act of March 2, 1889, was entitled
to make entry of the land in question.
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Whilst the case of Dowman v. Moss (19 L. D., 526) held, in speaking
of this section, "'it was not intended to allow those who made entry
before the approval of the act to relinquish it and make a new entry,"
this holding has since been overruled and set aside by the case of
Hertzke v. Heuermond (25 L. D., 82), and it was said therein that such
holding in the case of Dowmau v. Moss was obiter dictum and would
not, therefore, be followed. Acting Secretary Ryau said, in speaking
of said second section:

I have no hesitation in oncluding that it provides for the allowance of second
homestead entry i any case in which the applicant, prior to the enactment of the
statute, made entry under the homestead law but has not perfected title thereunder,
either before or since that time.

The decision appealed from is affirmed.

PRACTICE-TOW NSITE-STfRVEY-PUBLIC PARI.

CITY OF KINGFISHER V. WHIPPLE ET AL.

The action of towusite trustees, in the disposition of town lots, may be reviewed by
the Commissioner of the General Land Office nder the rules governing contests
before the local land offices.

The act of May 14, 1890, empowers townsite trustees in Oklahoma to approve sur-
veys of towunsites made prior thereto; and the limitation as to the acreage that
may be included in a public park, under section 22, act of May 2, 1890, is not
applicable to a survey so adopted.

A survey of a townsite, made by the provisional authorities of a municipality, be-
comes operative from and after its execution and approval by said authorities,
when subsequently adopted by the townsite trustees after entry.

The law applicable to townsites contemplates a survey of the land into lots and
blocks before deeds may be given.

Secretary Biiss to te Conmissioner of the General Land Office, October
(F. L. C.) 7, 1897. (G. C. B)

This case involves twenty-seven and one half acres, being a part of
the S. of See. 15, T. 16 N., R. 7 W., . M., and is now a part of the
city of Kingfisher, Oklahoma, having been entered for municipal pur-
poses by townsite board No. 3, on August 5,1890. The tract is known
as Oklalioma Park.

It appears that certain persons-namely, i. D. Whipple, James A.
Morris, Joseph Kaufman, James A. Seese, W. D. Cornelius, William
Kinman, William Savage, and Marion Moxley-settled on different
parts of said park during the spring and summer of 1889, and in 1890,
after the land had been entered for town purposes, made application for
deeds. Town siteboard No. 6 allowed the applications of all the parties
above named, except those of William E. Savage and James A. Seese,
which the board denied because it was not shown that either of them
was occupying the land at date when the land was entered for townsite
purposes. As respects the other applicants, the board fonud that they
were each occupying their claims when the land was surveyed, and also
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ivhen the townsite board set apart the land for a park, etc. Savage and
Seese appealed, and your office, by decision dated January 21, 1897,
affirmed the action of the board with respect to the applications of the
two appellants, but reversed that action as to all the other applicants,
thus holding that none of them was entitled to the deeds applied for.
From that action all the applicants, except Joseph Kaufman, have
appealed to this Department.

The appeal alleges the following principal grounds of error:
1. In reversing the action of the board of trustees as to Whipple,

Morris, Cornelius, Kinman and Moxley, in the absence of any appeal
from said decision involving the rights of said defendants, and in
assuming the power and jurisdiction to pass upon any of the rights of
the defendants other than W. E. Savage and James A. Seese, who
alone appealed.

2. In holding that the improvements on the several lots were made
by defendants with knowledge that the land they respectively settled
upon had been set apart for a park by the inhabitants of said village,
and erred in drawing such conclusion from the agreed statement of
fact.

3. In holding that the inhabitants of Lisbon (now Kingfisher) set
apart the land included in Oklahoma Park.for park purposes, and in
holding that they bad the right to do so.

4. In holding that when the townsite board No. 3, accepted the sur-
vey of said townsite of Lisbon (w Kingfisher), said survey became
operative fromi May 7, 1889.

5. In holding that townsite boards are limited to issuing deeds for
lots only, and cannot issue them until the land has been surveyed and
platted into blocks, lots, streets and alleys.

It appears that the inhabitants of Lisbon (now Kingfisher) caused to
be surveyed and platted into blocks, lots, streets and alleys for town-
site purposes the S. I of said seetion 15, the survey being completed
May 7, 1889; on that day the authorities of the town passed a resolu-
tion designating and setting apart, in addition to that marked ol said
plat for park purposes, the following.

All lots and part of lots on blocks 56, 57, 58, 59, 60, 81, 82, 83, 84, 85, 86, and 87
lying east of the top of the high bank o the west side of " Uncle John's Creek,"
for a city park to be known as Oklahoma Park."

The authorities of Lisbon changed the name of the village to "King-
fisher," and thereafter (August 5, 1890,) entered the S. W of said Sec. 15.
The plat made by the inhabitants of Lisbon, which designated Okla-
homa Park as part of said town, was adopted by said townsite board
as the correct plat of the town under its new name.

The several applicants applied for parts of the land covered by the
park, the description being by. metes and bounds. The decision
appealed from contains these descriptions and it is unnecessary here
to re-describe them.
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On March 7, 1891, the village of Kingfisher filed a protest before
townsite board No. 3 against issuing deeds to any of the applicants for
any part of said park, because the lands embraced in the lots applied
for was set apart as a public park in the original survey of the city of
Lisbon; that the plat was approved by the town site trustees; that the
tracts applied for were a part of the land reserved as a public park
long before claimants or any of them made any claim to it.

A hearing was ordered, and upon the clay fixed the city of Kingfisher
refused to deposit with the disbursing officer of the board one day's
expenses of the trial, and for that reason the city was held to be in
default. No appeal was taken from that action, but your office, on
April 28, 1894, modified said decision, and directed that the plat of the
city be so modified that the area of the park should not be less than
ten, nor more than twenty, acres. Thereupon, the applicants for the
lots appealed to this Department. On this appeal the action of your
office was modified, and without deciding upon the merits of the case,
the same was returned, with directions that the village of Kingfisher be
allowed to submit proof in support of its protest. (311 L. and R., 118.)

On January 10, 1896, the village of Kingfisher and the claimants to
the lots filed with the townsite board No. 6 an agreed statement of
facts, and submitted the same as the testimony in the case; this
resulted in the action of the board, and of your office, above set out,
from which the appeal herein was taken. This agreed statement of
facts is fully set out in your said office decision, and need not here be
repeated.

From these facts, it can not be claimed that ally of appellants settled
upon or improved the land prior to the survey, platting or dedication
of the land covered by the park by the municipal authorities of Lisbon.
That survey was completed May 7, 1889, and, as before seen, adopted
by the town site board after the land was regularly entered for townsite
purposes, and given a new nalme.

Appellants in their first assignment of error complain that your office,
without any appeal, reversed the action of the townsite board as to cer-
tain of the claimants. It is insisted that your office was without power
or jurisdiction to take such action.

In townite cases, where, under the statute, townsite boards are
given power to dispose of town lots, their action may be reviewed by
your office under rules prescribed for contests before registers and
receivers of local land offices. See Regulations for Oklahoma Town-
sites, 19 L. D ., 334.

Rule 48 of Practice provides that: "In case of failure to appeal from
the decision of local officers, their decision will be considered final as to
the facts i the case, and will not be disturbed by the Commissioner
only as follows:

1. When fraud or gross irregularity is suggested on the face of the
papers.
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2. When the decision is contrary to existing laws and regulations," ete.
In this case the facts are not disputed-indeed, they are agreed to;

but your office dissents from the opinion of the townsite board as to the
correct conclusion to be derived from the agreed statement of fact.
The board found that certain of the appellants had settled upon the
land before the same was edicated by the provisional authorities of
Lisbon as a park. Your office dissents from that finding-holding that
the agreed statement of facts does not support it.

When the facts are agreed to, as in this case, your office undoubtedly
has the power to correct any erroneous conclusion which the local
officers or townsite boards may gather from such facts. As before seen,
your office did not err as to those conclusions; and this is all that need
be said as to the second ground of error.

It is insisted in the 3d and 4th specifications that the authorities of
Lisbon, now Kingfisher, had no authority to set apart the land for park
purposes, and that it was error to hold that when on August 5, 1890,
the townsite board (No. 3) accepted the survey of the Lisbon tow usite,
the same became operative from May 7, 1889.

The 1st section of the act of May 14, 1890 (26 Stat., 109), relating to
townsite entries in Oklahoma, empowers the Secretary of the Interior
to provide regulations for the government of townsite trustees in the
execution of their trust,

including the survey of the land into streets, alleys, squares, blocks, and lots when
necessary, or the approval of such survey as may already have been made by the
inhabitants thereof.

This statute clearly implies that when an entry of lands for townsite
purposes shall have been made, the trustees may adopt any survey of
the lauds into lots, blocks, etc., which may already have been made by
the inhabitants of the townsite. Circular, May 24, 1890, 10 L. D., 604.

The act of May 2, 1890 (26 Stat., 81), which makes provisions for a
temporary government of Oklahoma, etc., provides in its 22d section:

That hereafter all surveys for townsites in said Territory shall contain reserva-
tions for parks (of substantially equal area, if more than one park), and for schools
and other public purposes embracing in the aggregate not less than ten nor more
than twenty acres, and patents for such reservations to be maintained for such pur-
poses shall be issued to the towns, respectively, when organized as municipalities.

Considering these statutes together, it was the evident intent of Con-
gress to limit the acreage for parks and schools to twenty acres upon all
townsites, when necessary surveys of the lands embracing them. were
made after May 2, 1890; but under the 1st section of the act of May 14,
1890 (supra), power was given to the trustees to approve such surveys
of lands for townsite purposes as may already have been made by the
provisional authorities of the municipalities; and, if such prior surveys
show that a reservation for park purposes in excess of twenty acres had
been made, the plat of the townsite would nevertheless not be disturbed
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on that account. Adams et al. v. City of Gutlhrie, 19 L.D., 43; same (on
review) 300 L. and R., 397.

In sch case the survey becomes operative from and after its execu-
tion and approval, when subsequently adopted by the townsite trus-
tees, after entry.

As before seen, the survey of the land in controversy was completed
and approved by the provisional government of Lisbon, May 7, 1889,
and from what is above said became operative and legal from that date.

It appears that the land in controversy has not been surveyed into
lots, etc., the applicants applying for their claims under descriptions
by metes and bounds. Te laws applicable to townsites contemplate a
survey into lots, blocks, etc., before deeds may be given.

For reasons hereinbefore given, the decision appealed from is
affirmed.

MISSION LANDS-ACT OF AIARCH 2, 1858-OCCUPANCY.

NORTHERN PACIFIC R. Rt. CO. ET AL. V. ST. JOSEPH ROMAN CATH-
OLIC MISSION.

The confirmation of title to mission lands under the act of March 2, 1853, is limited
- to the lands actually used and occupied in the maintenance of the mission at the

date of the passage of the act; but, in determining the extent of such occu-
pancy, the apparent necessities of the mission at said date may be considered,
in the absence of positive evidence as to the actual boundaries of the land so
used and occupied.

Secretary Bliss to the Commissioner of the General Land Office JTuly
(W. V. D.) 12, 1897. (F. W. C.)

The Northern Pacific Railroad Company, Willis Smith and the St.
Joseph Roman Catholic Mission have appealed from your office decision
of April 22, 1896, in the matter of the case of the Northern Pacific Rail-
road Company et al. v. the St. Joseph Roman Catholic Mission, involv-
ing lots 1, 2, 3 and 4, the N. 2 of the NE. I and the SW. i of the NE.'
of Sec. 13, T. 12 N., R. 16 E.; the E. W of the NW. - and lots 1 and 2 of
Sec. 18; and the SE. 1 of the SW. of Sec. 7, T. 12 N., R. 17 E., North
Yakima land district, Washington, in which decision you awarded lot
1 of See. 13, amounting to 54.79 acres, to the Mission, rejected the
claim of the Northern Pacific Railroad Company to the tracts in the
odd numbered sections, and rejected the application to enter presented
by Willis Smith, as to lot 1 of section 13, which had ben awarded to
the Mission, and hold for allowance the application of Charles Kinne
as to the E. of the NW. i- and lots 1 and 2 of Sec. 18, T. 12 N., It. 17 E.

This matter was before considered in departmental decision of Octo-
ber 9, 1894 (19 L. D., 196), and is again before this Department as the
result of the proceedings therein directed to be taken.
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The following statement of facts is taken from said opinion, to wit:
The claim of the church is based upon the act of March 2, 1853 (10 Stat., 172),

entitled "An act to establish the territorial government of Washington," which act
contains a proviso in the first section as follows:

"That the title to the land, not exceeding six hundred and forty acres, now occu-
pied as missionary stations among the Indian tribes in said Territory, or that may
have been so occupied as missionary stations prior to the pssage of the act estab-
lishing the Territorial government of Oregon, together with the improvements
thereon, be, and is hereby confirmed and established to the several religious societies
to which said missionary stations respectively belong."

Township 12 N., R. 17 E., was srveyed between June 24, and Jnly 4, 1867, and
the plat of survey was approved by the surveyor-genoral October 27, fcllowing, and
your office decision states that the mission claim is not laid down upon the plat nor
mentioned in the field notes pertaining to said survey.

Township 12 N., R. 16 E., was surveyed between November 2, and 6, 1872, and the
plat of survey was approved by the surveyor-general July 16, 1873.

Your office decision states that the mission improvements are mentioned in the field
notes of this survey as being on the south side of section 13, and are shown by the
plat to be on lot 1, of said section.

On November 15, 1878, the right Rev. A. M. A. Blanchett, bishop of Nesqually,
filed an application on behalf of the Roman Catholic church for the issuance of
patent to him as trustee for the church, for lands embraced in the St. Joseph Cath-
olic Mission Station, the same being described by metes and bounds, evidently
intended to embrace about six hundred and forty acres, including the land covered
by the mission buildings.

This application was supported by affidavits alleging that the mission was estab-
lished prior to and existing at the date of the passage of the act of March 2, 1853

Prior to the filing of this application claims had been filed under the homestead
and pre-emption laws embracing nearly the entire tract covered by the church's
application. On soineof these claimsproofhadbeen made andfinaluentries allowed.

On Augast 20, 1883, Aegicl dnis Junger, the then bishop of Nesqually, relinquished
the claim of the church to certain lands covered by its application which lands were
embraced in the entries of one Timothy Lynch and Antony Herke. Acting upon
said relinquishment patents issued upon said entries.

The claim of the Northern Pacific Railroad Company to the portion of the land
covered by the church's application, designated by odd nmbers, is based upon the
fact that said lands are within the primary limits of its grant, as shown by the map
of general route of the branch line filed June 11, 1879, and the definite location
shown upon the map filed May 24, 1884.

On January 23, 1887, the company listed on account of its grant, the SW. SE. 
and SE. SW. .1 Sec. 7, T. 12 N., R. 17 E.; the W. -i of the NW. and lots 3 and 4,
Sec. 13, T. 12 N., R. 16 E.

On October 1, 1878, Jean Baptiste Raiberti, a Catholic priest, made homestead
entry for the E. A NW. j and lots 1 and 2, Sec. 18; T. 12 N., R. 17 E., against which
Charles IKinne filed affidavit of contest on September 19, 1887, alleging abandon-
ment, upon which trial was had October 27, 1887, the decision of the local officers
being in favor of the contestant.

The papers were forwarded to your office January 27, 1888, but before any action
was taken thereon, to wit, on October 26, 1888, Raiberbi relinquished his entry and
the same was canceled upon the records. It is by reason of said contest that Kinne
on July 18, 1889, applied to make homestead entry of said land claiming the rights
accorded a successful contestant.

On June 27, 1878, Joseph M. Carnana filed a pre-emption declaratory statement
embracing lots 1, 2, 3 and 4, Sec. 13, T. 12 N., R. 16 E., and August 29,1879, he made
proof and payment for the land.



DECISIONS RELATING TO THE PUBLIC LANDS. 319

On October 26, 1888, he relinquished his claim to the land, not wishing to
antagonize the claim of the church, with which he appears to have been connected,
and upon said relinquishment your office decision cancels his entry.

On June 11, 1889, Smith applied to enter said land and it is on account of said
application that he claims-the right now urged before this Department.

It is clear that the claim of the church, if entitled to the benefits of the act of
March 2, 1853, is superior to the claim asserted by the other parties, and it is first
necessary to determine the rights of the church Lunder its application.

On March 26, 1889, Bishop Junger made formal application for the issuance of
patent for the lands embraced in the mission application and gave notice, by publi-
cation, of his intention to submit proof to establish the Validity of the mission's
claim.

At the appointed time all parties appeared, the only testimony offered being that
on behalf of the mission's claim, which consisted largely of the depositions of
persons in distant places, taken under commissions duly issued.

The testimony is extremly meager and being generally of persons connected with
the church is presumed to be the most favorable that could be offered in support of
its claim.

It appears that two priests, acting under the direction of the bishop of Nesqually,
in April, 1852, at the request of the Yakima Indians, established a mission upon the
land in question, which seems to have been regularly maintained for the purposes
intended from that time until 1855, when an Indian war occurred and the mission
buildings were burned.

It was not until about 1866 that the mission was again established, when new
buildings were erected upon the site of those destroyed in 1855 and the place seems
to have since been continuously used as a mission station to the date of the hearing.

There does not appear to have ever been any survey of the mission claim approved
by the surveyor general, but the church claim was duly filed with the register and
receiver and the surveyor general as early as Jane, 1868, and in 1871 the register of
the district land office issued a certificate setting forth " that all necessary papers
to complete the title of the St. Joseph Mission on the Attanum river had been filed
in this office, and all that is wanting is the survey of the land," etc.

In 1872, prior to the survey of the township, the bishop of Nesqually had a survey
made of the mission claim, and prior to the approval of the official plat of survey
filed a copy of the same, accompanied by the field notes, in the office of the surveyor
genera], with a request that the case be delineated upon the official plat of survey
when filed. Said papers seem to have been mislaid in the office of the surveyor gen-
eral, and were not discovered until after the presentation of the application for
patent in 1878 by Bishop Blanchett.

When this matter was before considered by your office the opinion
was expressed that the act of 1853 was intended to confirm to the
religions societies 640 acres surrounding the Mission, if such an amount
could be found free from other claims, without regard to the actual
occupancy of the whole of the same.

After a careful review of the matter, however, your office decision
was reversed, and it was held
that the confirmation made by the act of 1853, on account of mission claims, must
be restricted to the land actually used and occupied in the maintenance of the same
at the time of the passage of said act.

Your office was therefore directed to
cause any inquiry to be made in the best proper manner, to ascertain the lands
actually occupied by the St. Joseph Roman Catholic Mission on March 2, 1853, of
which survey should be regularly made, and upon the approval of the same by the
surveyor general, patent may issue thereon to the bishop, in trust for the church.
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It now appears that, acting upon this direction the surveyor general
of the State of Washington was, by your office letter '"F" of December
27, 1894,

directed to ascertain the lands occupied ad used at the date named, and for that
purpose you will duly advise the Mission authorities and any other interested parties
of the action of the Seeretary and fix a date upon which they may be heard in the
matter.

The case was heard before the surveyor general from March IS to 22,
1895. The only testimony offered at this hearing of those professing
to have any actual knowledge of the condition of affairs on March 20
1853, was that of several Indians, presented on behalf of the Mission,
whose testimony tends to show that a fence was constructed enclosing
the lands occupied by the Mission. The fence as described by them
and established by the surveyor general in the plat which accompanies
the record, would enclose about 240 acres, or a little less than one half
of the actual claimn of the Mission. The existence of such a fence in
the fall of 1855 or the spring of 1856 is testified to by another witness,
one Ker, offered on behalf of the Mission. As against the existence of
such fence the testimony of two Indians is offered by the protestants;
also the testimony of a number of white witnesses, to the effect that at
the time of the Indian War in 1855 there was no evidence of the exist-
ence of such fence. The depositions of the Catholic priests Chirouse
and De lHerbomez, who established the Mission, are also made a part
of the record.

The undisputed testimony shows that the building now occupying
about the center of lot I, Sec. 13, T. 12 N., R. 16 E., is located on the site
of the old Mission chapel, around which were the original enclosures;
which enclosures are variously estimated to contain all the way from
two or three to ten or fifteen acres. The original improvements con-
sisted of a log dwelling and church and some outhouses and a small
patch of cultivated land. It is further shown that in the spring of
1853 the priests had about a dozen cattle and a dozen head of horses.

After carefully reviewing the testimony in detail, the surveyor gen-
eral, in his opinion, states:

It is admitted that they had enclosed around the Mission buildings from ten to
fifteen acres. It is also admitted that they raised hay and grain, had milk cow, or
cows, horses, pigs and chickens. It is fair to assume that they had pens, corrals,
pastures, etc., for such, some of which is admitted by the adverse testimony. If
they wintered the twenty four head of cattle and horses, the priests testify to have
had on March 2, 1853, and if one acre would winter feed two head, which would he
a fair estimate with their crude methods of farming, this alone would take twelve
or thirteen acres.

It seems to me, therefore, that an occupancy of about twenty five acreson March
2, 1853, by the Mission, would be a just and equitable allowance. I therefore decide
that the Mission is entitled to all the land lying in lot 1 of Sec. 13, T. 12 N., R. 16 E.,
lying south of a line parallel to the north line of said lot, and fifteen chains south
.thereof, containing about twenty fives acres more or less.

This is rather an arbitrary division, but the building which now occupies about
the center of this twenty five acre tract was located by Mr. George C. Mills, and is
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recognized i the testimony as being on the site of the ol Mission chapel, around
which the enclosures certainly were located.

It is impossible to fix this more definitely from the Indian testimony, as they show
the fences by marks upon a map, Exhibit (A), made off-hand without scaling any
distances, etc., all of which their ignorance would incapacitate them from doing.
Again, to fix this more definitely vould cost more than the land is worth.

Upon appeal your office decision of April 22, 1896, held, as before
stated, increasing the allowance oir account of the Mission to the entire
lot 1 of section 13, and afterwards adjusting the several claims to the
balance of the laud involved.

In your office decision it is stated:
Under the strict construction of the instructions of the Department of October 9,

1894, directing the investigation, giving the mission the benefit of the highest esti-
mate of the acreage enclosed in 1853, it would be entitled to only fifteen acres, but
since the priests testify that they had at the mission about twenty four head of stock
(cattle and horses), I am of the opinion that they should he awarded also sufficient
land to furnish grazing and hay for sch stock, and that the remainder of lot 1, a
little less than forty acres, is not too much to corral and support twenty four ead
of cattle and horses.

It is of course first necessary to determine the lands to be awarded
to the Mission tnder the act of 1853, and as stated in the previous
decision of' this Departmen t:

It is unnecessary to refer to the rights of the other parties to this controversy
further than the direction that their claim, so far as in conflict with the award
herein made on account of the Mission claim, must he canceled.

Since the decision of this Department last referred to, restricting the
claim on account of the Mission grant to the lands actually occupied
by it, the matter has been considered by the supreme court of the
United States in the case of the Catholic Bishop of Nesqually v. Gib-
bon (158 U. S., 155), in which the claim on account of the grant made
for the Mission under the act of August 14, 1848, which is in the same
terms as the act under consideration, is restricted to the land actually
occupied by the Mission and can not be made the basis for a claim to
the extent of six hundred and forty acres without proof of occupation
of the same.

In the case of Lesher v. St. Paul Catholic lission (22 L. D., 365,) it
'was held that land used by the Indians as a 'amping ground and for
pasture while they were at the Mission and attending religious services
was such an occupation as to come within the provisions of the act of
March 2, 1853. It is clear, therefore, in the present case, as it is shown
that the fathers had on March 2, 1853, about twenty four head of stock
of their own and that many Indians attended services at the Mission,
that more land was actually occupied in the maintenance of the Mission
than the tract covered by the buildings and within the enclosure of ten
or fifteen acres including the cultivated tract. The question arises,
therefore, as to the establishment of a boundary to the lands actually
occupied for herding and pasturage purposes i connection with this
Missionl.

2670-VOL 25-21



.322 DECISIONS RELATING TO THE PUBLIC LANDS.

Upon the question as to the presence of a ]arger enclosure, I am
clearly of the opinion that the same is not sustained by the record now
before me. The testimony of the two Catholic priests, who were
'undoubted]y the persons having the best information on the subject,
clearly disproves the presence of any outlying or larger enclosure
covering the tract occupied by the Mission.

The following questions and answers are taken from the depositions
furnished:

EUGENE CASSIMERE CIROUSE.
Interrogatory No. 5: State if you know then all the circumstances attendinig the

establishment of the St. Joseph Catholic Mission on the Ahtanunm River, what
buildings, if any, were erected by the Missioni, their character and size and for what
purpose used, how much land adjacent to the buildings, if any was fenced and in
caltivation on and prior to the second day of March, 1853?

Answer: The Mission was established because of its central position and at the
request of the Indians and their chief who wished it there. I 1852 a log dvelling
and log church were erected, a vegetable garden was fenced in 18.52 and vegetables
raised there for the use of the Mission.

Interrogatory No. 10: What quantity of land was actually occupied by the Catholic
ehnrch at the missionary station on and prior to March 2,1853, and what boundaries
-were established to separate the St. Joseph Mission lands and to indicate that it was
the specific land claimed by the church as a missionary station among the Indian
tribes at that tiinel

Answer: When St. Joseph Mission was located in 1852 the land for many miles on
the north side of Ahtanum River was given by the Indians for Mission lands below
the place where the hills come nearest to the river on both sides. The Mission oceu-
pied all the laud we requiredI, which I could not describe by metes and bounds.
There were no posts for lines put in, as there were no white men in Yalima county
,except ourselves

Louis JOSEPH DEHEImoME1,Z.
In answer to interrogatory No. 5: Yes, for the pnrpose of having a central position

to preach to the Indians of Yakima County. One log house for the missionaries'
residence and one log chapel for divine services. This work vas done by onrsclves,
and one small cabin which was as much as we could do.

In answer to interrogatory No. 10: The Indians gave us all the land wve wished
to take. There was no white men in the country and therefore no necessity for
lines. The Indian tribes, however, knew the land well.

It is therefore apparent that, as held by the surveyor general, some
-arbitrary rule must be resorted to in order to fix upon the quantity of
land actually occupied and used in the maintenance of this Mission;
and from a careful review of the entire matter I think the adjustment
arrived at by your office in awarding to the Mission the entire lot 1,
being the legal subdivision upon which the Mission buildings and other
improvements were established, is a fair and equitable adjustment of
the Mission claim. This being determined, it is next necessary to con-
sider the company's claim to the tracts covered by the odd numbered
-sections.

The former recitation of the record facts shows that these lands were
covered by entries of record at the date of the attachment of rights
'under the grant to the company and were therefore by the express



DECISIONS RELATING TO THE PUBLIC LANDS. 323

terms thereof excepted therefrom. The awarding of lot 1 to the Mis-
sion causes its elimination from the land claimed by Smith, and the
entire award made in your office decision is accordingly affirmed.

ALASKAN LANDS-REGULATIONS OF JUNE 3, 1S91, AMENDED.

DEPARTMENT OF TE INTERIOR,
GE NE RAL LAND OFFICE,

Washington, . C., October 8, 1897.
Paragraph 32 of Regulations approved June 3, 1891, providing for

the allowance of entries in Alaska under the act of March 3, 1891 (12
L. D., 583), is hereby amended to read as follows:

Any person feeling aggrieved by the decision of the trustee may, within thirty
days after notice thereof, appeal to the Commissioner of the General Land Office,
under the rules as provided for appeals from the opinions of registers and receivers,
and if either party is dissatisfied with the conclusions of said Commissioner in the
case, he may still further prosecute an appeal, within sixty days from notice thereof,
to the Secretary of the Interior, upon like terms and conditions and under the same
rules that appeals are nowv regulated by and taken in adversary proceedings from
the Commissioner to the Secretary. All costs in such proceedings vill be governed
by the rules now applicable to contests before the local land offices.

E. F. BEST,
Assistant Conmissioner.

Approved:
C. N. BLISS,

Secretary.

JOHN W. KORBA.

Motion for review of departmental decision of May 5, 1897, 24 L. D.,
408, denied by Secretary Bliss October 9, 1897.

PRACTICE-APPEAL-DESERT ENTRY-ASSIGNM1ENT-SUSPENSION.

VRADENBURG'S HEIRS ET AL. V. ORR ET AL.

An appeal, if not taken within the time designated by the rules of practice, must be
dismissed.

An assignment of a desert land entry to one disqualified to acquire title under the
desert land law, does not render the entry fraudulent, but leaves the title there-
Linder still in the entryman.

On the revocation of an order suspending a desert laud entry, time will not begin to
run as against the entrymnan, until due service of notice upon him of such
revocation.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) October 2,1897. (C. W. P.)

On May 17, 1877, Thomas B. Orr made desert land entry, No. 291, of
See. 10, T. 25 S., R. 25 E., Visalia land district, California. This entry,
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with others, was suspended on September 12, 1S77. and remainied sus-
pended until January 12, 1S91, when the order of sspension was
revoked. United States v. Haggin, 12 L. D., 34. On June 5, 1877, Orr
assigned his entry to Emile Chauvin and Juan L. Noriega, and on Jnne
11, 1884, Noriega assigued.to Chauvin.

On April 15, 1S86, Luther C. radenburg filed an affidavit of contest
against said entry, alleging the non-desert character of the land and
failure to reclaim. On the day set for hearing Orr did not appear, but
Emile Chauvin appeared and was allowed to defend the entry, as
assignee of Orr's entry. A hearing was had and the local officers
decided in favor of the entryman. On appeal, your office, on April 29,
1891, affirmed the decision of the local officers as to the character of
the land, but held the entry for cancellation on account of non-
reclamation. But, on motion for review, by your decision of July 20,
1891, it was held that the order of suspension of the Visalia desert
land entries of September 12, 1877, had the effect of holding all pro-
ceedings in stat qo from the date of the promulgation of said order
until it was revoked, and it was ordered that the defendant be allowed
three years in which to reclaimii, exclusive of the time which elapsed
between the date of the order of suspension and .the date of the revo-
cation of the suspension.

From these decisions the contestant appealed to the Department.
In the meantime many contests were filed against the entry, accom-
pauied by applications to enter.

The Department, oi January 9, 1893, held that during the pendency
of the order of suspension the local office and your office were without
jurisdiction to hear and determine the case; that the contest should
not have been allowed; and the hearing being unwarranted, the case
was remanded for hearing de no. Vradenburg v. Orr, 16 L. D., 35.
Subsequently, Lyman D. Porter, who had applied to make homestead
entry of the N. t of the SE. R of said section 10, and whose application
was rejected by the local officers and your office because the land was
involved in the contest case of Vradenburg against Orr appeale to
the Department, and on February 16, 1895, your office decision was
affirmed. In this decision the Department, referring to departmental
decision of Jannary 9, 1893, in the case of Vradenbarg v. Orr, said:

Froin all that has been said, it is clear tat the instructions in this particular case
and the decisions of this Department have not been followed by the local office, and
you will therefore remand this ease to the local office and direct a fll hearing as to
the character of the land and the charges of fraud and collusion. You wfill further
direct the local office to notify every person having any interest in this laud, includ-
ing the heirs of said Vradenburg, to appear at said contest, and allow them an
opportunity to submit evidence.

Whereupon, the heirs of Vradenburg and other contestants and
applicants to enter, as well as the defendant Orr and (Jhanvin, trans-
feree, were notified of a hearing to be had on June 6, 18905, when Lyman
D. Porter, Hiram L. Waits, John L. Wasson, Teresa Parero, W. B. Tim-
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Mons, James Tarrington, Thomas J. Taggart, contestants. and E mile
Chauvin, transferee, appeared. The other contestants and applicants
made default. Wasson, Waits, Parero, Tinmons and llarrington filed
all application to have their contests joined and tried together, which
was granted.

Porter was ruled out at the hearing on the ground that he had no
interest in the land and had filed no application to contest.

The contest of Taggart, instituted on Febrnary 18, 1891, was heard
first. and then Wasson and others were heard as joint contestants.

Taggart, in his affidavit of contest, alleged that the land is non-
desert in character, non-reclamation and fraud in the filing of the
entry. The local officers found that the charge of non-desert character
of the land was not proven; that the charge of non-reclamation was
premature; and that there was no evidence to support the charge of
fraud; and they recommended that Taggart's contest be dismissed.

Upon the contests of Wasson and others, alleging non1-reclamation,
they said:

From the evidence it appears that the transferee, Chauvin, had constructed a
pumping plant on the laud in contest, but that it was not of sufficient power and
capacity to irrigate any one of the smallest legal subdivision of said section; that
he also had a windmill and small reservoir on another portion of said section which
would only irrigate from one to three acres; that about six acres of the land had
been ditched and checked; that no other acts of reclamation had been done.

They were therefore of opinion:
That the said desert land entry No. 291 should be cancelled upon the showing made

byWasson et a. in their tesTinony introduced in support of their allegations of nlon-
reclamation; hat preference right of entry be allowed John L. Wasson for E. of
SE. IT of said section; Teresa Parero for SNVr. 14, W. B. Tiumous for NW. J4L, James
Harrington for W. 4 of SE. and W. 4 of NE. 1, and Hiram L. Waits for E. i of NE. 4
of said section.

From this decision an appeal was taken by Porter, Taggart and
Ohanvin, and your office, on April 9, 1897, affirmed the action of the
local officers in denying Porter the right to submit testimony at the
hearing, but reversed their judgment in favor of Wasson, Parero,
Timmons, Harrington, and Waits, and held that the assignment to
Chauvin was a nullity, and that consequently the legal title was in Orr.

Your office also held that as Orr had not elected to claim the benefit
of the act of March 3, 1891, he would be entitled to three years only
from the date of entry, exclusive of the time of suspension, to make
reclamiation of the lands were it not for the act of July 26,1894 (28 Stat.,
123), and the act of August 4, 1894 (28 Stat., 226); -that these acts have
given additional time to the entryman, but it not appearing when Orr
was notified of the revocation of the order of suspension, it is impos-
sible to ascertain when the tne expires for the reclamation of the
entry, but that it was apparent that it had not expired on March 30,1894,
the time the last contest was filed, nor had it expired on the day of the



326 DECISIONS RELATING TO THE PUBLIC LANDS.

hearing; and that all of the said contests were therefore premature,
and the contests were dismissed.

Taggart, Wasson, Parero, Timmons, Harrington and Waits appealed
to the Department. hauvin also appealed. But the attorney for the
contestant, Taggart, has filed a motion to dismiss Chauvin's appeal, on
the ground that it was not filed within the time prescribed by the rules
of practice.

Your office decision was rendered on April 9, 1897, and it appears
that on the same day the resident attorneys for Chauvin, were notified
of said decision. Exeltding the day of mailing and the one day allowed
by the rules of practice, the time within which the appeal was required
to be filed, under the rules, began to run on April 11, 1897, and expired
on June 10, 1897. The appeal was not filed in the General Land Office
until June 17, 1897. Chauvin's appeal, appearing not to have been
filed within sixty days from notice of decision, as required by the rules,
must be, and is hereby, dismissecl. Dober v. Campbell et al., 17 L. D.,139.

I concur in your office decision affirming the judgment of the local
officers dismissing Taggart's contest.

As the assignment by Orr was made prior to April 15, 1880, it must
be recognized, if not otherwise violating the law. David B. Dole, 3 L.
D., 214. If it is void by reason of Chauvin's holding more than one
section of land, that does not of itself render the entry fraudulent, but
the title still remains in the entrymian. Owens et al. v. State of Cali-
foriiia, >2 L. D., 369: David B. Dole, supra.

Section second of the desert land act of March 3, 1877 (19 Stat., 377),
provides that all lands, exclusive of timber and mineral lands, which
will not without irrigation produce some agricultural crop, shall be
deemed desert lands within the meaning of the act; and it is held by
the Departinent that the term " crop " means such an agricultural pro-
duction as would be a fair reward for the expense of producing it.
Babcock v. Watson et al., 2 L. D., 19.

The evidence as to the character of the land is conflicting; but the
local officers and your office concur in finding that the land is desert
land, and in such cases it is the settled ruling of the Department that
the conclusions of your office and the local officers will not be disturbed
unless clearly wrong. A careful examination of the testimony does
not show that the findings of fact, concurred in by your office, are
clearly erroneous.

Taggart's charge of failure to reclaim was clearly premature. is
affidavit of contest was filed on February 18, 1891. The suspension
took effect September 28, 1877, and was not revoked until January 12,
1891. Russell v. Haggin (I8 L. D., 420).

Your office having decided that the assignment to Chauvin is void,
and his appeal from your office decision being dismissed, the question
occurs: Were the contests of Wasson, Parero, Timmons, Harrington,
and Waits premature as against the entryman, Orr?
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Orr has made lio defense, but, nder the decisions of the Depart-
ment, the title, whatever it nay be, is in him. His time for reclaiming
the land and making fnal proof and payment therefor, under the act
of 1877, would have expired at the date said affidavits of contest were
filed, but that the period of suspension should be excluded from the
time allowed by said act. Bt there is nothing in the record to show
that Orr was ever served with notice of the revocation of the supen-
sion of the entry, and it is held in Farnell et al. v. Brown. (on review),
21 L. D., 394; White v. Dodge, Id., 494 and Roscoe et at. v. Foster
et al., 24 L. D., 435, that on the revocation of the suspension time will
not begin to run against the entryiman until due service of notice upon
him of such revocation. The record in this case not showing that Orr-
had received notice of the revocation at the time the affidavits of con-
test were filed, it follows that these contests., charging a failure to.
reclaim the land within the time allowed by the desert act of 1877
-were prematurely brought, independent of the acts of July 26, 1894
(28 Stat., 123), and August 4, 1894 (28 Stat., 226), the effect of which
upon the entry in question it is therefore unnecessary to consider.

For these reasons, your office decision is affirmed.

ADDITIONAL HOMESTEAD-ACT OF MARCH 2, 1889.

SAMUEL S. MONTGOMERY.

A purchase by a homestead etryiman under the act of June 15, 1880, of the land
covered by his entry (eighty acres), is such a compliance with the conditions of
the homestead laws as will entitle him to the exercise of the additional right
conferred by section 6, act of March 2, 1889.

Secretary Bliss to the Commissioner of te Generat Land Office, October
(F. L. C.) 15, 1897. (G. B. G.)

Samuel S. Montgomery has appealed from the action of your office
of March 13, 1896, requiring him to show cause why his homestead
entry No. 20,578, for the NE. S of the NW. J- and the SE. of the NW. 
of Sec. 33, T. 18 N., R. 25 W., Harrison, Arkansas, " shall not be can-
celed" for illegality. As io decision had been rendered at the time the
appeal was taken, there was no basis for the appeal, but on July 7,.
1896, your office, by letter of that date, to the local officers at Harrisoln,
Arkansas, adverted to said appeal and held said entry for cancellation..

The irregularity of the appeal will be waived, and the matter treated
on its merits.-'

It appears that on August 20,1879, the said Montgomery made home-

'In a letter of First Assistant Attorney Campbell to the Commissioner of the Gen-
eral Land Office, dated October 21, 1897, it is stated that an informal appeal was filed
subsequently to the one above referred to, which, although defective, authorized
the transmission of the record to the Department.
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stead entry for eighty acres of land in the Harrison land district,
Arkansas, to wit, the S. I- of the NE. . of Sec. 20, T. 17 N., R. 25 W.,
and ol November 21, 1882, he completed title to the same under the
act of June 15, 1880. O October 22, 1894, he mnade homestead entlry
for the land first above described, which is the subject matter of the
present proceeding. This was made under section 6 of the act of
March 2, 1889.

Your office holds that a homestead entry completed under the act of
June 15, 1880, is not a legal basis for an additional entry under said
section of the act of March 2, 1889.

In this I think your office clearly erred. Section 6 of the act of
March 2, 1889 (25 Stat., 854), provides:

That every person entitled, nader the provisions of the homestead laws, to enter
a homestead, who has heretofore complied with or who shall hereafter comlily with
the conditions of said laws, and who shall have made his final proof thereunder for
a quantity of land less than one hundred and sixty acres and received the receiver's
final receipt therefor, shall be entitled nuder said laws to enter as a personal right,
and not assignable, by legal subdivisions of the public lands of the United States
subject to homestead entry, so much additional land as added to the qantity pro-
v-iously so entered by him shall not exceed one hundred and sixty acres.

Montgomery shows himself to be entitled to enter a homestead under
the provisions of the homestead laws, unless precluded by his former
entry, and the land now applied for appears to be subject to homestead
entry, and, added to the quantity previously entered by him, does not
exceed one htridred and sixty acres. The only question is, whether he
has complied with the conditions of the homestead laws and made his
final proof thereunder for the eighty acres originally entered by him,
and received the receiver's final receipt therefor. And this proposition
reduced to further analysis is resolved into, whether a homestead entry
completed under the act of Jne 15, 1880, is a compliance with the
homestead laws.

IThe second section of the act of June 15, 1880 (21 Stat., 237), is as
follows:

That persons who have heretofore under any of the homestead laws entered nuds
properly subject to such entry, or persons to whom the right of those having so
entered for homesteads, may have been attempted to betransferred by bona fide
instrument in wriLing, may entitle themselves to said lands by paying the govern-
ment price therefor, and in no case less than one dollar and twenty-five cents per
acre, and the anount heretofore paid the government upon said lands shall be taken
as part paymeut of said price: Proiided, This shall in o vise interfere with the
rights or claims of others who may have subseqaeutly entered such lands under
the homestead laws.

In the case of Martha A. Carter, 9 L.D)., 604, wherein the Depart-
ment had under consideration the cash entry of said Carter, made Ruder
said act., for certain lands in the State of Alabama, the legality of said
entry was questioned, for the reason that the joint resolution of May 14,
1888 (25 Stat., 622), provided that "offered" lands in the State ot
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Alabama should be disposed of "'only"' "under and according to the
provisions of the homestead laws)' Ill that case it was said:

In my opinion, the joint resolution referred to was not intended to repeal, as to
the public lalds in Alabama, the second section of the act of June 15, 1880. While
an etrynderthat section is, no donbt, a ''cash entry," in one sense and not merely
a consimation of the homestead entry on the previons existence of which the
right to purchasc is based, it still remains true that such a " cash entry" is by the
statute allowed only i view of the prior homestead entry, fnd stands in imuch the
saine relation to the latter as wonld a cash entry made under the commutation
clause" of the homestead act. The making of such entries is not what is techni-
cally meant, in public-land law, by "private sale," against which it is that the pro-
hibition in the resolution was really directed. In my opinion, the act of June 15,
1880, is in fact a part of the "homestead" system, to the whole of which the name
"homestead laws" is generically applied in the provision of the resolution thatonly
under those laws," should lands inAlabamua be disposed of during the period men-
tioned.

This reasoning is, in mny judgment, sound, and it follows that one
who has complied with" the "conditions" of the homestead laws"
within the meaning of that lan guage, as used in the sixth section of the
act of March 2, 1889, SueaJi? includes a person who has perfected title
to a homestead entry under the act of June 15, 1880.

It appears from the record that Montgomery made final proof under
said act, and received the receiver's final receipt therefor.

In the recent case of Nancy A. Stinson (25 L. D., 113), wherein the
Department considered at lenigth the effect of the Gth section of the
act of March 2, 1889, sup ra, it was said:

Congress intended to provide a means whereby every homesteader might acquire
title to one hundred and sixty acres of land, notwithstanding a prior partial exer,
cise of the homestead privilege.

The case of Montgomery is within the spirit of the 6th section of the
act of 1889, suprta, and is supported by these adjudications.

Your office decision holding said entry for cancellation is hereby
reversed.

PRACTICE-REI-IEARING -SECOND CONTE ST-RESIDENCE.

GRIFFIN . SMITH.

A decision of the Department, denying a motion for a rehearing on the ground that
the matters therein alleged were not in issue at the original bearing, does not
preclude the Commissioner of the General Land Office, in the exercise of his
original jurisdiction, from subsequently directing an inqniry, in the nature of a
new contest, to determine questions arising since the hearing of the original
suit.

A contestant, who claims a right of entry on the ground of priority of settlement,
must show a compliance with the settlement laws and the establishment and
maintenance of a residence in good aith.

Secretary Bliss to the Commnissioner of the General Land Offiee, October
(F. I_ C.) 15, 1897. (H. G.)

Oin May 30, 1893, George A. Griffin made homestead entry for the
SE. 1, Sec. 23, T. 105 N., R. 70 W., in the land office at Chamberlain,
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South Dakota. On June 19, 1893, Francis A. Smith mnade application
to enter the tract alleging settlement prior to Griffln. A hearing was
had, and the decision of the local officers was in favor of Griffin, and,
upon appeal, your office affirmed the decision below. Further appeal
brought the case to the Department, and on November 5, 1895, your
office decision was reversed and the settlement of Smith upon the
tract was held to be prior to that of Griffin.

On December 6, 1895, Griffin filed his verified application for a hear-
ing, duly corroborated, addressed to your office, showing his entry and
compliance with the law and his notice of the departmental ecisions,
and alleging among other things that since the original contest between
him and Smith, the latter had not occupied, resided upon, used or
cultivated the disputed tract, and for more than one year prior to said
application for a hearing, had removed from said premises the shanty
or house placed thereon prior to the hearing of the contest and all other
improvements, had not placed any improvements thereon, and had
abandoned such premises and removed from the State of South Dakota.
This application asks for a hearing in order to show the abandonment
of the tract in controversy by Smith and the removal therefrom of all
his improvements.

This motion was transmitted to the Department and was denied Jan-
uary 13, 1896, for the reason that none of the matters set out therein
were in issue at the hearing, or when the decision of your office was
rendered.

On February , 1896, your office promulgated the decision of the
Department, and in notifying the local officers thereof, advised them as
follows:

The case is hereby closed. Smith's applictionisherewith returned, and you will
advise him that he will be allowed thirty days within which to perfeet the same,
and in the event of his so doing, you will notify Griffin thereof, and allow him an
opportunity to show that said Smith has abandoned the land, and is not entitled to
enter the same.

In obedience to this order, the local officers refused to allow the appli-
cation of Smith, the successful contestant, to enter the tract, and ordered
a hearing. Smith appealed and on May 8, 1896, your office upon motion
of Griffin, dismissed his appeal because the same was "from an iter-
locutory action" and directed that the hearing be proceeded with.

On May 25, 1896, the hearing was had by stipulation of the parties
and before the evidence was taken, the attorney for Smith moved to
dismiss the proceedings on the following grounds:

(1) The matter involved is simply one of priority of right and this has finally
been settled by the Secretary of the Interior in favor of said Francis A. Smith and
cannot again be tried in this proceeding;

(2) The said claimant George A. Griffin was never required to establish or main-
tain his Tesidence on said land after the hearing in the local office;
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(3) The said Francis A. Snith was never required after the hearing to continue
his residence and improvements; and

(4) No contest will lie against an adjudicated and finally determined priority of
right to make entry on a tract of public land.

This motion was denied bythe local officers and the hearing proceeded,
at which no evidence was offered on behalf of Smith.

Thereafter, the local officers found that Smith had abandoned all his
rights to the tract, and that the homestead entry of Griffin should
remain intact and so recommended, and upon appeal, your office, on
January 5,1897, affirmed this decision and the entry of Griffin was held
intact.

Smith appeals.
The order granting a hearing by your office was purely interlocutory

in its nature and was not appealable. Such orders will not bereviewed
unless au abuse of discretion is clearly shown, as they rest largely
within the discretion of your office. (luey v. Shyrock, 9 L. D., 633;
Horn v. Burnett, 9 id., 252; and Samuel J. Bogart, 9 id., 217.)

But it is contended that the decision of the Department upon the
motion for the hearing was final and precluded another hearing
thereon.

The reason for the denial of such motion was because the matters
alleged therein were not in issue at the original hearing. It is apparent
that this motion for a hearing was considered as a motion for a rehear-
ing, upon the new matter set up therein, which would not be reviewed
on appeal. Such was the departmental decision because its appellate
jurisdiction had been invoked and in the exercise thereof, matters for-
eign to the original inquiry involved in the appeal would not be
considered.

Your office granted the hearing in the exercise of its original juris-
diction, and not alone upon the motion, but independently thereof as
the language of the order indicates, for it directed the local officers to
allow Griffin, the unsuccessful entrymnan, the opportunity to show that
Smith had abandoned the land, at the time the latter attempted to per-
fect his entry.

This action of your office was to cause a further inquiry to be had in
the nature of a new contest to determine questions arising since the
hearing of the original contest, and did not attempt to vacate or set
aside any action of the Department or to pass anew upon the questions
there decided. The application for the hearing, it is true, presented
the same grounds that were urged against the allowance of Smith's
application to enter the land, yet these questions were not passed upon
by the Department when the decision was rendered holding that Smith
was the prior settler, upon the original appeal from your office decision.
The case of Grotbjan v. Johnson (16 L. D., 180), cited for contestee, has
no application to this case, for in that case the Department declined to
order a hearing on the ground of newly discovered evidence because
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the affidavits submitted did not disclose that the evidence was newly
discovered. In the-case at bar, the hearing was denied solely upon the
ground that the matters presented were not involved in the issues at
the original hearing, and not because such showing was insufficient.

While it-has become a well-settled rule that a matter once in issue
and adjudicated may not be litigated again (Parclher '. Gillen, 23 L. D.,
45-488), the grounds of the motion for a hearing in this case were not
passed upon by the Department nor deened insufficient, bt were
considered as not pertinent to te questions presented on appeal and
involved in the original hearing.

The evidence at the hearing ordered by your office to determine the
abandonment of the claim consists of the direct and cross examination
of the witnesses for Griffin, as Smith appeared by counsel and offered
no evidence. It clearly establishes the abanidonment of the tract by
Smith and his removal from the vicinity of the land. His shanty or
house on the land was sold and removed from the land. His declara-
tions made upon the eve of his departure from te locality with his
family and household goods to the witnesses were that e intended to
go "to a better country." Referring to the dispute over the tract, he
informed Griffin, his adversary, that he, Smith, had been beaten twice,
thought "there was no show for him," and was satisfied with the dis-
position of the case. He stated to others that he had left his claim,
cared nothing for it, and so far as he was concerned, Griffin was wel-
come to it. These statements were made prior to the departmental
decision in his favor and while the case was pending on appeal.

But, it also appears that Griffin, having obtained a leave of absence,
left the tract, and did not return, after the final decision in favor of
Smith was communicated to him. However, he left his improvements
upon the land and maintained a constructive possession thereof by
cultivating the tract with the aid of others after such final adverse
decision.

It is contended that neither of these parties was compelled to remain
upon and improve the land during the pendency of the former case
where the priority of settlement was at issue, and te cases of Jones v.
Kennett (6 L. D., GS8) and Fletcher et al. v. Brereton (14 L. D., 554) are
cited in support of this contention. The former of these cases was, in
effect, overruled by the case of Sims et al. v. Busse (14 L. D., 429) and
the latter did not rest upon the question' of priority of settlement as
between the parties. It is generally held that a contestant who claims
a right of entry on the ground of priority of settlement must show a
compliance with the settlement laws and the establishment and main-
tenance of a residence in good faith. (Foote v. McMillai, 22 L. D.,280.)
The rule as to temporary absences of a party in such a suit, during its
pendency, could not be held to cover abandonment of the claim and the
sale and removal of the improvements therefron.

Both parties left the land, Griffin because before his leave of absence
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expired he was notified of the final decision against him, while Smith
left the tract before the final decision i his favor was rendered. The
foruier left his improvements upOfl the tract, while the latter sold and
caused his improvements to be removed and abandoned his claim, leav-
ing the locality with the express avowal that he had abaidoned his
claim with the intention of seeking a home in another and distant
locality and that he would not return.

It appears that Griffin did not return to the tract because of the
adverse decision, but still asserted his rights after Smith had aban-
doned the tract, and asked to have this inquiry at bar instituted. His
excuse for his absence from the hind is undoubtedly sufficient, while
the absence of Smith as a permanent andonment of the tract,
evinced by the sale and removal of his iprovements, his departure
from the locality with the intention to remain, and the express reiun-
ciation of his rights to the tract.

The decision of your office is affirmed.

NORTHERN PACIFIC R. B. CO. ET AL. V. ST. JOSEPH ROMTIAN CATH-
OLIC MISSION.

Motion for review of departmental decision of July 12,1897,25 L. D.,
317, denied by Secretary Bliss October 15, 1897.

TIMBER CUTTING--APPLICATION FOR PERMIT.

STEAivi TRESHER AND MILLING COMPANY.

Applications for more than a second permit, by the same applicant, to cut timber
from the public lands will not be considered by the Department.

Secretary Bliss to the Commissioner of the General Land Office, October
18, 1897. (A. M.)

I have at hand your letter of the 14th instant submitting the appli-
cation of the Steam Thresher and Milling GCompany for a permit to cut
timber from two half sections of nsurveyed non-mineral public lands
in Idaho, under the act of March 3, 1891, 26 Stat., 1093.

Your letter states that the company has been heretofore granted
three successive permits, under which it has cut upwards of 2,000,000
feet of timber and over 300,000 shingles.

In submitting the application you have adverted to the decision of
the Department on June 5, 1897, in case of Riley G. Clark, 24 L. D.,
504, wherein it was held and directed that applications for permits to
cut. timber be confined to one quarter section and that
no applicant sall be accorded a second permit unless it satisfactorily appears that
a most nrgent necessity exists therefor.
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You state that you construe the ruling as to granting a second permit
to mean that,
while the advisability of granting a second permit will be considered, yet, it was
not in contemplation to consider extending, in any instance, the privilege of more
than a second permit.

You have accordingly recommended that this fourth application be
denied and that you be given such advisory instructions as will cover
all cases of applications for more than a second permit.

In answeer you are advised that the decision referred to was rendered
after a careful consideration of the subject and the limitation of the area
was stated to have for its object,

-the restriction of the free privilege .... to the needs of the commnunities ....
and to guard against the liability of the use of the privilege for speculative
purposes.

Under this decision and in accordance with your recommendation
this application for a fourth permit is hereby denied and you are further
advised that the spirit and intention of the decision precludes the
consideration of applications for more than a second permit under any
circumstances.

The application is returned herein.

OKLAHOMA LANDS-SETTLEMENT RIGHT-SECTION 452 R. S.

H3OSIN V. CUPPAGE.

The law requires that residence must be established wiitlin a reasonable time after
settlement where there is an adverse claim, and what is a reasonable time must
depend upon the facts i each case.

A settler on lands in the Cherokee Outlet who on the day of opening mak~es the run
from the Chilocco Indian School reservation is not disqualified thereby.

A, blacksmith hired to work at his trade by the Commissioner of Indian Affairs on an
Indian School reservation is not, by such employment, disqualified under section
452 R. S., to enter public lands.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) October 20, 1897. (C. J. W.)

October 7, 1893, Lizzie H. Cuppage made homestead entry, No. 1710,
for the NW. ± of Sec. 10, T. 28, R. 2 E., Perry, Oklahoma.

November 8, 1893, Joseph Hoskin filed affidavit of contest against
said entry, alleging settlement prior to the entry of defendant and prior
to any settlement made by her or any other person.

A hearing was ordered between the parties, and was finally had on
June 6, 1895, with both parties present and represented by counsel.
On June 17, 1895, the local officers, before whom the case was tried,
rendered their joint decision, in which they found that contestant was
qualified to make entry, that he was the first to enter upon and claim
the land for a homestead, and that his settlement was prior to any set-
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tlernent made by defendant and prior to her entry, and they recoin-
mended the cancellation of defendant's entry and that plaintiff be
allowed to make entry.

From this decision defendant appealed, and on February 12, 1896,
your office affirmed the decision of the local officers and held defend-
ant's entry subject to plaintiff's prior right of entry.

On February 29, 1896, defendant filed a motion in te local office for
review of your office decision, which showed service of the motion on
plaintiff. The motion alleged errors both of law and fact.

On April 23, 1896, npon a reexamination of the record, your office
denied the motion on all the grounds stated, and adhered to the orig-
inal decision.

June 3, 1896, defendant filed an appeal to the Department from your
office decisions of February 12, and April 23, 1896, in which the same
grounlds of error alleged in her motion for review are insisted upon,
and the additional one that plaintiff was disqualified by reason of
being at the time of his settlement an enploye of the Interior Depart-
menlt. The other grounds of error alleged will be first considered.

In reference to the facts, the register and receiver find as follows:
On the 16th day of September, 1893, the contestant entered the Cherokee Outlet

from the hundred foot line rnning south of the Chilocco school reservation, and
ran a straight line south to the land in controversy on horseback. He stuck a stake,
dug a small hole, and remained on the land until after sundown. The stake was
from two and a half to three inches wide, and about three feet wide (high) having
written on it, "This claim taken by Joe Hoskin." He returned to the land on the
18th of September, and did some breaking, seventy to eighty feet long, and twenty-
five or thirty feet wide. He returned home at night to the Chilocco reservation,
where he had lived for several years prior to the opening of the Cherokee Outlet.
The week following the opening he was on the land every day. He was unable to
remain on the land at niglt, by reason of the ill health of his wife. On October
14th he built a shanty eight by ten, six feet high on one side, and eight feet high on
the other. About the first of November he had about three acres broken. During
the winter was on the claim every week, with the exception of two weeks, his
visits usually being made thereto on Saturdays and Sundays. At this time the con-
testant still retained his position at the Cliilocco reservation as blacksmith, and
resided at the same place. He built another house the latter part of February or
the first of March; bought lumber and building material to the extent of over a
hundred dollars worth some time in January, in Arkansas City, where the house
was being constructed. He moved in the house on the 14th of March, 1894. The
contestant claims that on account of the ill health and extreme debility and weak-
nless of his wife, by reason of having been confined about the first of September,
1893, he was unable to remove her to the claim. And that he was unable to build a
suitable house to live in before March, by reason of the failure of an Arkansas City
Bank, in which his money was deposited. Since taking up his residence, e has, at
different times, made such improvements, until now he has about forty-eight acres
broken, fourteen acres in wheat, and six acres in oats, twelve in kaffir corn, six in
cane, and ten acres in orchard. The second house is sixteen by twenty-four, six win-
dows, and two doors, ten feet ceiling. Has a stable eleven by twelve. The first
houseplacedonthelandheconvertedinto achickenihouse. Hasacave, agoodwell,
and a correl 150 square. Has one hundred and seventy-fourpeach trees, one hundred
and sixty apple, plnm and cherry trees, seventy-four grape vines, ete. The contestant
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declares that the improvements placed upon the land until the 7th of October, 1893,
were plainly visible to any person from any point of the claim, and that parties
looking for evidences of settlement could not have failed to see them, It also
appears that on the 18th of September, 1893, the contestant placed ol the land in
controversy a foundation, estimated to be eight by ten. feet, made out two by six
scantling, laid in the form of a square, with cross pieces or cleats nailed across the
corners; and that this was placed on a sod pile about one foot high.

So far as the testimony in this case shows, the defendant relies upon her entry.

Your office substantially concurred in this finding of facts, both upon
the first and second examiiations of the record. Its re-examination here
discloses no error in the statement of facts.

So far as appears from. the record the defendant never saw the land
until some time after her entry, but the law charges her with notice of
the plaintiff's improvemneuts shown to be plain and visible upon it, both
before and at the time of her entry.

It is insisted that plaintiff manifested bad faith in so long delay in
establishing residence. The law requires the establishment of residence
within a reasonable time where there is an adverse claim, and what is
a reasonable time must depend upon the facts and circumstances of each
case.

The plaintiff established residence in this case within six months from
settlement and before the defendant made any improvements, or went
upon the land. The reason given for the plaintiff's delay in establish-
ing residence is the ill health of his wife at the time, which is shown
by the testimony of two physicians who treated her. Under the cir-
cumstances disclosed by the record, this delay will not raise the pre-
sumption of the abandonment of his settlement rights, the evidence
showing that he continued to make valuable improvements up to the
time of establishing residence.

It is further insisted that inasmuch as plaintiff had for some years
resided on the Chilocco school reservation, and made the run from said.
reservation, that he was disqualified.

This contention is based on the idea that the entering upon or pass-
ing over an Indian reservation was unlawful. In the case of Welch v.
Butler (21 L. D., 369,) it was held that the doctrine was not applicable
to the Chilocco shool reservation. In Grady et al. v. Williams (23 L. D.,
533,) it is declared that persons who made the run into the Cherokee
Outlet were not disqualified because they passed over an. adjacent
Indian reservation.

It remains to consider the contention that Hosiin is disqualified as
an entryman by reason of being an employe of the Department of the
Interior.

Hoskin's own testimony is relied upon to show his residence and
employment on the Chilocco school reservation. He testified that he
had resided at the school for seven or eight years, and was employed
as a blacksmith; that he was employed at $a0.00 per month, and was
subject to dismissal at any time. His employment was recommended



DECISIONS RELATING TO THE PUBLIC LANDS. 337

by the Superintendent and approved by the Commissioner of Indian
Affairs.

Section 452 of the Revised Statutes is as follows:
The officers, clerks, and employees in the General Land Offlce are prohibited from

directly or indirectly purchasing or becoming interested in the purchase of any of
the public land; and any person who violates this section shall forthwith be removed
from his office.

The Department i construing this section has held that it applies
to clerks and employes in any of the branches or arms of the public
service under the control and supervision of the Commissioner of the
General Land Office in the discharge of his duties relating to the sur-
vey and sale of the public lands, and that such employes nay not enter
public lands. MMicken et al., 11 L. D., 96.

A blacksmith hired to work at his trade by the Commissioner of
Indian Affairs at the Chilocco school reservation is not an employe of
the General Land Office within the meaning of said section, and is not
by reason of such employment disqualified to enter public land.

The defendant having failed to show any material error in your office
decisions appealed from, they are hereby affirmed.

PRACTICE-APPLICATION TO ENTER-ORDER FOR HEARING.

GALLUP V. WELCH ET AL. (ON REVIEW).

No right is secared by an application to make entry that will bar the allowance
of a hearing, as to the status of the land inVolved, on the prior application of
another party.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) October 20, 1897. (F. W. C.)

Vdith your office letter K of September 24, 1897, was forwarded a
motion, filed on behalf of Wesley C. Welch, for review of departmental
decision of July 12, 1897 (25 L. D., 3), in the case of J. F. Gallup v.
Wesley C. Welch, involving the W. i of the NE. 1, the NW. of the
SE. and the -'NE. { of the SW. of Sec. 36, T. 85 N., R. 30 W., Des
Moines land district, Iowa.

Said case arose upon an application filed by Welch on January 22,
1889, t make timber-culture entry of the tract in question; which appli-
cation was rejected by the local officers for conflict with the prior selec-
tion made by the Cedar Rapids and Missouri River Railroad Company
on November 26, 11886, and also because the tract-books of their office
showed the land to have been patented to the State of Iowa under the
swamp act of September 28, 1850.

This land had been selected and reported by the surveyor-general as
swamp land as early as May 11, 1859, and in the certificate attached to
the list the surveyor-general certified that the list had been compared
with the field notes, plats, and other evidences OD file in this office, and by the affi-
davits of said county surveyors or State locating agents, it appears that the greater

2670-VOL 25 22
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part of each smallest legal subdivision of the lands embraced in said list is sivampy
or subject to such overflow as to render the same unfit for cultivation, and is there-
fore of the character contemplated by the net of 28th of September, 1850.

In a letter from your office addressed to the register and receiver at
Des Moines, dated June 10, 1864, the local officers were erroneously]
advised that the tract in question had been patented to the State as
swamp land nder the act of 1850, and they were directed to so note
upon their tract-books, which they did, and the saine was duly noted
upon the county records.

The tract in question is in Greene County, and as the State had con-
ferred the swamp lands upon the county, and the county had contracted
with the American Emigrant Company, said last mentioned company
conveyed this land to James Callahan and James C. Savery, and they
in turn conveyed it to Gallup on April 4, 1890.

This tract is within the limits of the grant for the Cedar Rapids and
Missouri River Railroad Company, now known as the Iowa Central Air
Line Railroad Company. In a suit brought by the Anmerican Emigrant
Company against the railroad company, in 1882, to settle the question
of conflictiing rights between the two companies to the lands claimedto
be swamp, within said county and within the limits of the railroad
grant, the, railroad company disclaimed any right to the tract here in
question, together with other land, in consideration of which the Emi-
grant Company relinquished its claim to other lands claimed to be
swamp withiti the limits of the railroad grant.

Notwithstanding this compromise in 1882, it appears that oll June
30, 1885, the railroad company initiated a contest against the swamp
land claim to certain tracts, inscluding the tract in question, and at the
same time filed an application to select the tract here in question as
indemnity. Upon this hearing the tract in question was adjudged
not to be swamp by your office letter of November 16, 1886, and on
November 24th following, the company's application to select was
permitted to go of record.

Subsequently, to wit, on April 11, 1892, your office canceled the com-
pany's selection because of its disclaimer filed in the suit before referred
to, and on May 7, 1893, Gallup, who claimed under the swamp grant,
filed a petition asking that an investigation be made or ordered to
determine the character of the tract in question, with a view to having
the same patented to the State as swamp land. To this application
Welch, who had tendered timber-culture application, as before stated,
on January 22, 1889, filed objections, and in your office decision of
March 10, 1.894, the petition by Gallup, and also the appeal by Welch
from the rejetion of his timber culture application, were considered,
both of which were denied.

In the decision under review it was adjudged that Welch secured no
right to the tract in question by the tender of his timber-culture appli-
cation on January 22, 1889, the land being at that time embraced in the
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indemnity selection of the Cedar Rapids and Missouri River Railroad
Company, which selection was not canceled until after the repeal of the
timber-culture law.

On account of the equities in Gallup, and in view of the fact that the
contest upon which the State's selection was canceled was instituted
by the railroad compaiiy after it had practically admitted the swampy
nature of the land, a frther investigation was ordered to determine
the actual character of the land.

In said opinion the fact was noted that Gallup, i July, 1894, had
tendered homestead application for this tract, upon which no action
appeared to have been taken. And in the opinion it was stated:

Should the previous adjudication of your office as to the character of the land be
adhered tot Gallp's application nder the homestead law will then be considered
and the tract disposed of as other public lanid.

In the motion for review filed on behalf of Welch nothing is alleged
but what was fully considered at the time of the rendition of the deci-
sion under consideration, and the motion is accordingly denied and
herewith returned for the files of your office.

- Among the eapers forwarded with your office letter of September 24,
1897, is also a motion to revoke the order for a rehearing to determine
the character of this-tract, filed on behalf of Oscar W. Lowery, who, it
appears, in April, 1894, tendered homestead application for the tract in
question, which application was rejected by the local officers June 29,
1894; from which action he duly appealed to your office.

This appeal has not been considered by your office, and in the pre-
vious decisions of this Department the pendency of said application
was not mentioned. Lowery claims to have had no notice of the action
taken upon the applications by Welch and Gallup until after promul-
gation of the decision under consideration. His claim rests solely upon
his application, presented, as before stated, in April, 1894, which he
asserts gives him a superior right over Gallup, whose homestead appli-
cation was not filed until July following.

It will be noted that in the decision under review no direction was
given to allow Gallup to make entry of the land under his application
tendered in July, 1894; the action taken was upon his application for
an investigation as to the character of the land; which application was
filed o May 7, 1893. At this time Lowery was not a claimant for the

. tract in question, and by the tender of his homestead application in
April following, he secured no such right as would bar the granting of
the application for a bearing, and his motion is accordingly denied and
herewith returned for the files of your office.

Should the tract upon re-investigation be found not to be swampy in
character within the meaning of the act of September 28, 1850, the
question as to the respective rights of Lowery and Gallup under their
several applications will then be a proper matter for consideration.
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PRACTICE-APPLICATION TO ENTER.

JOHN F. DEVOY.

The rule laid down in Cowles?. Huff, 2 L. D.. 81, with respect to applications to
enter made after dguieit of cancellation and prior to appeal therefrom, but
within the time allowed therefore is applicable to pending cases.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) October 20, 1897. (E. M. R.)

This case involves the NE. of the NE. -and S. of NE. - Sec. 22,
T. 10 N., R. I E., Humboldt land district, California, and is before the
Department upon motion for review, by John F. Devoy, of departmental
decision of July 12, 1897.

The records shows that on January 31, 1896, the local officers trans-
mitted to your office the appeal of the said Devoy from their decision
of January 7, 1896, rejecting his application to purchase under the act
of June 3, 1878 (20 Stats., 89), the NE. of said section and range,
because theretofore, on June 28, 1895, one William Lupton had made
homestead entry of the land in controversy, together with the NW. 
of the SE. of said section.

One Isaac Barber, on March 31, 1883, made timber land cash entry
for the NE. - of Sec. 22, and thereafter, on April 14, 1888, said
entry was held for cancellation by your office and on December 15,
1894, finally ordered to be canceled.
. Devoy's application was originally filed in the local office on May 28,

1888, where it was held to await the disposition of the proceedings
against the entry of Barber. Devoy appealed from the action of your
office, which, on March 21, 1896, affirmed the decision of the local
office. The decision of the Department of date July 12, 1897, which
is now sought to be reviewed, affirmed the action of your office. It
was therein held that the case of Cowles v. Huff et al.. (24 L. D., 81)
had overruled the doctrine laid downi in exglarte Gauger (10 L. D.,221),
and that after a judgment of cancellation by your offiee, and prior to
appeal from such judgment but within the time allowed for such
appeal, an application to enter should not have been received.

The motion for review, while conceding the correctness of the rule
laid down in the Cowles v. Huff case, urges that, inasmuch as said
rule was first announced in the case of Allen . Price (15 L. D., 424),
on the 15th day of November, 1892, which overturned and in effect
overruled the practice theretofore existing, as announced in the said
Gauger case, the application of Devoy when made was therefore in
accordance with the law and practice of the Department, and he should
not be made to suffer by reason of the change of holding upon the part
of the Department.

This question was substantially involved in the Cowles v. Huff case,
and was decided adversely to the contention now made, inasmuch as it
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was there held, "an application to enter should not be received during
the time allowed for appeal from a judgment cancelling a prior entry
of the land applied for; nor the land so involved held sbject to entry,
or application to enter, until the rights of the etryman have been
finally determined;" and the entry of Huff was canceled and the appli-
cation of Cowles to enter was allowed.

This disposition of the case was made after a consideration of the
question at issue, and no good reason appearing for disturbing the
same, it is adhered to and the motion for review is denied.

ORLATTOMA LANDS-SETTLEMENT RIG ITS.

COPE . BRADEN.

A settler on Oklahaima land, who on the day of opening enters the Territory prena-
turely, with many others, through a misapprehension as to the signal given for
entrance, mnst show, as against one who enters at the proper te, that no
advantage vas gained by slch premature entry.

Acting Secretary Ryan to the Commissioner of the General Land Qf e,
(F . C.) October 21, 1897. (P. J. C.)

The land involved in this controversy is the SE. of Sec. 12, T. 22
N., R. 7 W., . M., Enid, Oklahona land district of which Landa H.
Braden made omestead entry September 21, 1893. On September
30th following, Otho E. Cope filed his affidavit of contest against the
same, alleging prior settlement on the land. A hearing was had
before the local officers, and as a result they filed dissenting opinions.
In the opinion of the register the testimony of the several witnesses is
quoted at some length, and he recommends that the homestead entry
of Braden he held intact and the contest be dismissed. A motion for
review of this decision was filed by Cope, but was overruled by the
local officers. The receiver, in a comparatively brief decision reconi-
mends that the homestead entry be canceled and Cope be allowed to
make entry.

Both parties appealed, and your office, by letter of March 6, 1896,
reversed the decision of the register and held that Cope was the first
to reach the land, that he was a qualified entryman and had a superior
right of entry to that of Braden. In deciding the question involved,
your office held:

The burden of proving that the plaintiff made a premature entry in the territory
devolved upon the defendant, and he has failed to show, by a fair preponderance of
evidence, that the plaintiff did start in the raeo before the signal was given by the
soldier above mentioned.

Motion for review of this decision was filed and denied on May 18,
1896. In that decision it is held by your office:

The evidence tends to show and by a preponderance does show, that the plaintiff
entered the territory a few minutes prior to t2 o'clock noon, central staidard time,
September 16, 1893, but under the facts of this case, such entrance was lawful. He
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entered the territory with thousands at a signal given by one in authority to desig-
nate the time when 12 o'clock noon should arrive. Whether the signal was given a
few minutes prior to 12 o'clock oon, it is not pertinent to inquire, so far as the
qualification of the plaintiff is concerned.

Whereupon Braden prosecutes this appeal, assigning numerous errors
of law and fact.

The lInd in controversy is situated less than one mile from the town
of Enid, and is about seventeen and a half or eighteen miles north of the
south line of the Outlet, from which point both parties to this controversy
ran on horseback. The decisions of the register and of your office find
that Cope prematurely entered the Outlet on the lay of the opening.
There is no doubt in my mind as to the correctness of this finding.
The receiver in his opinion does not controvert this finding, but says
Cope went in on the signal.

It is shown by the testimony that there were several thousand people
assembled on the south line of the Outlet at a point a few miles north
of Hennessey, where the railroad enters the Strip, and that the line of
inteinding settlers extended both east and west of said railroad track
where they were congregated on the one-hundred-foot strip, on the
morning of the 16th of September, preparatory to making the run.

The parties to this controversy were west of the track, Cope being
about one-eighth of a mile from it, while Braden was still further west
and across Bnffalo Creek. On this creek there was quite a growth of
timber, which prevented those west of it from seeing those east. In
front of the north line of the one-hulndred-foot strip was a line of sen-
tries, posted by the military authorities, to give the signal for start-
iug by firingg their pieces. The line of settlers was practically solid,
and Cope was in or near the front line. It appears that the railroad
train, which was a little distance south of the line, after having been
loaded, was moved up to within a few feet of the line preparatory to the
start. In moving it up the whistle of the locomotive was sounded, and
after a few exhausts of steam the great majority of those on the line
broke and ran into the Outlet. The first break seems to have been
made east of the railroad track, but theywereimmediatelyfollowedby
those on the west. The testimony shows that the soldiers tried to stop
them, but were unsuccessful save as to a part of them, and those who
did remain were largely occupying vehicles. The great majority of
horseback riders continued on in the rush. Those who were stationed
west of Buffalo Creek, where Braden was, being hidden from view by
theline of timber from those east, did not start until 12 o'clock.

The rush thus made started from thirteen to fifteen minutes before
twelve. This is the time as fixed by the sergeant, who had charge of
the sentries, and the United States marshals, who were superintending
the loading and moving of the trains, all of whom were present in the
vicinity and witnessed the start.

It is clear to my mind; from the testimony, that Col)e was with the
crowd that broke and started at that time. Neither he nor his wit-
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nesses would swear that they were not present in the Outlet prior to
twelve o'clock on that day, though the direct question was put to them.
They all claim they saw the sentry in their vicinity lower his guidon,
which they took as a signal for the start, and ran by that. But it is
not difficult to understand how the sentry, seeing a solid phalanx of
on-rushing settlers, may have become disconcerted and lowered his
flag. Be this as it may, however, the signal for starting was under-
stood to be the firing of a gun, and there would seem to be no excuse,
why, if the- settlers had been misled, they should not have halted as
they were ordered to do and, take their places on the line. This many
of them. did do. but it is not claimed that Cope or any of his witnesses
did so. In fact, it is admitted that lie never stopped after the start
until he got to his land.

Under these circumstances it is idle to attempt to argue that those
who thus started in the race did not gain an advantage over those who
remained until the lawful time for starting. Under the peculiar circum-
stances surrounding this premature entrance, it may be that those who
made it should not be held disqualified from entering land in the Out-
let. There seems to have been no premeditation in making this start.
It was evidently the result of a belief that the train was moving into
the Outlet, and the restless mass took that as a signal for moving.

It is manifestly unjust, however, that Cope should be given the
advantage he gained by this premature entry, as against one entering
the Outlet at the prescribed tinie. That he did gain an advantage
over those remaining on the line until the signal was given to start, 'of
from thirteen to fifteen minutes, is evident. If he was the firstto arrive
on the land, all other things in the race being equal, he certainly had
the advantage of Iraden to the extent of the time he made the start in
advance of the legal hour, and in myjudgment he should not be allowed
this advantage.

The burden of proof is upon the contestant Cope to establish the fact
that he was first upon the tract in a strictly orderly way. He should
have shown with some degree of accuracy the time that he arrived at
the land, and under the extraordinary circumstances surrounding his
entrance into the Outlet this showing should have been such as to
enable the Department to determine with reasonable certainty the time
of his arrival. From a critical examination of the-testimony of Cope
and his eighteen witnesses it is found to be impossible to ascertain the
time he did arrive. He says himself that he got there at 12:42 or 12:43.
But while he admits he had a watch he says he did not consult it to
ascertain the exact time. Noneof his witnessesfixthetimefrom actual
observation, except his father-in-law who saw him a half a mile away at
the time he-Cope-got off on the land-and says he then consulted his
watch and it was 12.48. All the other witnesses approximate the time
as being shortly before one o'clock p. m.

Whatever may have been the number of minutes after twelve o'clock
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noon, that Cope got to the land, there should be added thereto the num-
ber of minutes before twelve o'clock, that he started from the south line.
The evidence shows this to have been thirteen or fifteen minutes.

Braden started in the race at twelve o'clock noon, on the signal given
and ran directly to the land. The testimony tends to show that he
arrived there about 12:55 p. m. There is no question as to his good faith
in making the start, and Cope admits seeing him on the land shortly
after he got there.

In view of the fact that Braden lawfully entered the Outlet, and the
further fact that Cope prematurely entered the sameas shown, together
with his failure to show by a clear preponderance of the testimony that
he did not gain an advantage thereby over Braden, I think his entry
should be held intact and the contest dismissed.

It is so ordered and your office judgment reversed.

RIGHT. OF WAY--ACT OF MARCH 3, 1891.

WILLIAM MARR.

An application for a right of way under the act of March 3, 1891, cannot he approved
Unless it is made to appear that said right of way is desired solely for the pr-
pose of irrigation.

Secretary Bliss to the Commissioner of the General Land Oce, October
(F. L. C.) 22, 1897. (C. W. P.)

I am in receipt of your office letter of August 25, 1897, submitting
the papers in the matter of the appeal of William Marr from your office
decision of June 29, 1897, upon his application for right of way under
sections 18 to 21 of the act of March 3, 1891 (26 Stat., 1095), for his
Big Creek Reservoir, Denver land district, Colorado.

By your office letter of March 12, 1897, you required the applicant
to amend his certificate on the map, filed under the act of March 3,
1891, to the effect that " the right of way was desired for the sole pur-
pose of irrigation." The applicant failing to make the required amend-
ment, your office, by the decision appealed from, allowed him sixty
days in which to amend his certificate. Whereupon the applicant
appealed to the Department.

The applicant asks to be relieved froin said requirement, upon the
grounds that, while the right of way is to be used chiefly for irrigation,
yet a declaration to the effect that it was for that sole purpose would
endanger his water right nder the laws of Colorado; that, as settle-
mnents that will be made along the line of the outlet will require water
for domestic purposes, it is also claimed for such use; and that the
applicantlalso desires to make use of the water for a limited period of
time for manufacturing purposes, in the operation of hydraulic mining
machinery, &c.
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The Department, in the case of the South Platte Canal Reservoir
Co., 20 L. D., 154, held that the act of March 3, 1891, restricts the pur-
pose for which the right of way thereby granted may be used to that
of irrigation, and that maps of location would not be approved where
it appears that the right of way is desired for any other purpose than
irrigation, and this ruling was adhered to in the case of the Chaffee
County Ditch and Canal Compauy, 21 L. D., 63, in these words:

Unless it is stated that the sole purpose for which the right of way applied for is
desired to be used is that of irrigation, the maps can not be approved, nder thepro-
visions of the act referred to.

I am unable to discover any error in the construction of said act and
the consequent ruling of the Department in these cases. The reference
made by the counsel for the applicant to the act of January 21, 1895
(28 Stat., 635), which grants the right of way for tram roads, canals or
reservoirs to persons " engaged in the business of mining or quarrying,
or of cutting timber and manufacturing lmber, can have no bearing
upon the act of March 3, 1891. The act of January 21, 1895, is not an
amendment of the act of March 3, 1891, but the permission provided
for in the former is for a different use, and it is not necessary to con-
sider what rights are granted by said act, as this application is made
under the act of March 3,1891. I refer also to the case of 'I. W. O'Mel-
veny, 24 L. D., 560, in which it is held that the right of way acts of
March 3, 1891, and May 14, 1896, which is an amendment of the act
of January 21, 1895, are so different in the character of the estate
granted, as well as the uses to which the right of way may be devoted,
that the permission granted must rest upon one act or the other.

Your office decision is therefore affirmed.

CEIITIORART-APPEAL-RTTLE 48 OF PRACTICE.

WOLFE V. CORMACK.

An application for a writ of certiorari, on the ground that the right of appeal was
lost through the fault of the applicant's attorney, must be denied, in the absence
of any specific charge of fraud or collusion on the part of said attorney.

An applicant for the writ of certiorari who alleges that the Comuiissioner erred in
not reviewing the decision o the local office under rule 48 of practice, should
set forth specifically the alleged irregularity of proceeding on the part of said
office, or wherein, with respect to the interest of the government, the decision of
said office is contrary to existing laws or regulations.

Secretary Bliss to the Commissioner of the General Land Office, October
(F. L. C.) . 22, 1897. (W. A. E.)

William H. Wolfe has filed his application for an order directing
your office to certify to the Department the record in the case of said
Wolfe v. Robert S. Cormack, involving the NE. I of See. 31, T. 29 N.,
R. 3 E., Perry, Oklahoma, land district.
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It appears that on September 7. 1893, Corinack made homestead
entry for the above described tract, and on October 7, 1893, Wolfe filed
affidavit of contest alleging prior settlement. A hearing was had,
and as a result thereof the local officers found in favor of the defend-
ant. Personal service of said decision was accepted by Wolfe's attor-
neys on November 9, 1896, and on December 16, 1896, appeal was filed.

Motion to dismiss the appeal as not filed in time was filed by Cormack,
and on May 20, 1897, your office sustained the motion, dismissed the
appeal, and disposed of the case under rule 48 of practice.

Wolfe's motion for review of this action was denied by your office on
August 21, 1897.

Wolfe then filed appeal to the Department, which your office declined
to forward for the reason that as le had failed to appeal in time from
the decision of the local officers, there was no right of further appeal
to the Department, whereupon he filed the present application for writ
of certiorari.

It is not denied that notice of the decision of the local officers was
personally served upon Wolfe's duly authorized attorneys on November
9, 1896, and that appeal was not iled until December 16,1896, after the
expiration of the time allowed for filing appeal, but it is alleged that
"your petitioner's attorneys were not only unfaithful to their trust,
but your petitioner is honestly of the opinion that they got all the
money they could out of him, and then deliberately sold him out."

While it is evident that Wolfe's attorneys were very negligent, it is
not shown that they were guilty of fraud or collusion. His allegations
to that effect are general and indefinite and seem to be based on noth-
ing more than mere suspicion.

In the case of Peacock v. Shearer's Heirs (19 L. D., 211-21[4), it was
said:

It would be a fruitless undertaking in the Department to attempt to relieve liti-
gants before it of all the errors, real or imaginary, that they might conclude their
attorneys had been guilty of, and in the absence of specific charges of fraud it can
not do so.

The plaintiff farther appeals to the supervisory power of the Secre-
tary on the grounds that the decision of the register and receiver was
so contrary to existing laws and regulations, as shown on the face of
the papers, that it was the duty of the Commissioner of the General
Land Office to go into the merits of the controversy; that had this been
done your office decision would undoubtedly have been in his favor;
and that the failure of your office to go into the merits of the case and
render decision in his favor is an injury and wtrong to him.

Rule 48 of practice provides that:
In case of a failure to appeal from the decision of the local officers, their decision

will be considered final as to the facts i the case and will be disturbed by the
Commissioner only as follows:

1. Where fraud or gross irregularity is suggested on the face of the papers.
2. Where the decision is contrary to existing laws or regulations.
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It is not specifically pointed out in the petition wherein there was
fraud or gross irregularity. The trial and the decision of the local
officers seem to have been regular in every respect. As to the second
exception to the rule, it was held in the case of Watts v. Forsyth
(5 L. D., .624,) that (syllabus):

The second exception to rule 48 of practice is only applicable when it appears
that the decision of the local office is "contrary to existing laws and regulations,"
as to rights between the claimant and the governient, and not with respect to the
preference rights of others.

No sufficient grounds being shown for granting the application for
certiorari, it is hereby denied.

HOMESTEAD ENTRY-FINAL PROOF-EQITABLE ACTION.

THOMAS HENRY CLARKE.

The failure of a horesteader to sbluit final proof under an' expired entry, within
the time fixed therefor by an order of the General Land Office, will not preclude
equitable action on said entry, where the proof is subsequently submitted, and
no adverse claim exists.

Secretary Bliss to the Conmmissioner of the General Land Office, October
(F. L. C.) 23, 1897. (J. L. McC.)

On June 8.1886, Thomas Henry Clarke made homestead entry for
the SW. of the NW. of Sec. 14, T. 36 N., R. 7 W., Eau Claire land
district, Wisconsiu.

The time within which final proof should be made, in order to comply
with the requirements of the law, having expired, your office on two or
three occasions notified him of that' fact, and requhsted him to make
such proof. Finally, by letter of October 30, 1895, your office directed
the local officers to notify him that unless le offered final proof or
appealed within sixty days from date of such notification, his entry
would be canceled.

On May 29, 1896, the local officers transmitted to your office, and your
office has transmitted to the Department, a letter from said Clarke,
addressed to the Secretary of the Interior, which the writer evidently
intended as an appeal. In said letter he sets forth that his health has
been poor, that his poverty has prevented his paying the traveling
expenses of witnesses, etc.

On June 15, 1897, he made final proof, showing that he settled and
established residence upon the land before making entry thereof; that
he, with his wife and children (the latter at the date of final proof
numbering nine) have resided upon the land continuously; and that he
has cultivated and improved the land to an extent sufficient to satisfy
the requirements of the homestead law.

Your office was warranted in directing the etryman to make final
proof within sixty days on penalty of the cancellation of his entry.-
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Such proof was not made until long after the period thus prescribed.
Nevertheless, as the question is one solely between the entryman and
the government, and no other person asserts any claim to the land, you
are hereby directed to submit said entry to the board of equitable
adjudication for confirmation, under Rule 33.

IIOATE STEAD ENTRY-QUALIFICATIONS OF EINTRYMAN.

WILLIAMt GRAHAM.

A homesteader will not be held to be disqualified by reason of the ownership (if more
than one hlndred and sixty acres, where it appears that the alleged excess
was held under a pre-emption entry that has been subsequently canceled.

Secretary Bliss to the Commissioner the General Land Office, October
(F. L. C.) 23, 1897. (J. L. McG.)

William Graham has appealed from the decision of your office, dated
March>8, 1896, holding for cancel]ation his homestead entry for the N. I
of the SE. -and the SE. 1 of the NE. I of Sec. 23, ad the NW. i- of
the SW. of Sec. 24, T. 160, R. 57, Grand Forks land district, North
Dakota.

In this case, upon a hearing had as the result of a report made by a
detailed clerk of your office, the local officers, and subsequently, on
appeal, your office, found as a fact that Graham, at the date of making
entry for the land described, was the proprietor of more than one hun-
dred and sixty acres of land i said State of North Dakota.

It appears from the certificate of the register of deeds, etc., found in
the record in this case, that said Graham was, on March 2, 1894, (the
(late of his homestead entry, supra,) the owner of three hundred and
twenty acres of land; that on February 28, 1894, (one day before sign-
hig and swearing to his application for this entry) he executed a deed
purporting to convey said three hundred and twenty acres to his son,
Isaac Graham; that said deed was not placed of record, for the reason
that the taxes on the land so conveyed were due and unpaid (payment
being, under the laws of the State, necessary before registration of
such instrumentsj; and that, as late as September 26, 1894, (according
to a reliable certified abstract) the title to said three hundred and
twenty acres of land was still in the name of said William M. Graham.

Your office decision finds that said instrument was not a bona fide
conveyance, but a mere subterfuge for the purpose of evading the law,
and qualifying himself, in a technical but fraudulent manner, to make
the homestead entry now in dispute.

Said deed purported to convey to said Isaac Graham the S. of the
SW. I, the NE. of the SW. -, the SE. I of the NW. 4, and the S . i
of the SE. -of See. 8, and the N. of the NE. 4, and the SE. 1 of
NE. 41 of See. 17, T. 160 N., R.. 59 W., containing 320 acres, "more or
less."
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By decision rendered of even date herewith, the Department directed
the cancellation of said Graham's pre-emption cash entry, made January
8, 1891, for the SW. 4 of the SE. 1 of Sec. 8, and the N. of the NE.i
and the SE. of the NE. 4 of See. 17, in said township and range-
the same never having been earned by him by compliance with the
requirements of the pre-emption law.

The land last above described embraces one hundred and sixty acres
of the three hundred and twenty acres described in William Grahan's
said deed to Isaac Graham. The former, therefore, at the time he exe-
cuted said deed purporting to convey three hundred and twenty acres,
was in fact the lawful owner of only one hundred and sixty acres. It
therefore becomes unnecessary in this opinion to pass upon the question
whether said deed was a bonafide conveyance or not. In either event,
he was not disqualified to enter a quarter section of land under the
homestead law.

The decision of your office holding that he was disqualified for the
reason above stated is therefore reversed, and said entry will remain
intact, subject to compliance with law.

MINING Cmi-m-FIRE CLAY -RAILROAD GtANT.

ALLDRITT . NORTHERN PACIFIC R. R. CO.

Land chiefly valuable for its deposits of fire clay is subject to location and entry
under the mining laws of the United States, and is included in the exception of
"mineral lands" from the grant to the Northern Pacific Railroad Company.

Acting Secretary Ryavn to the Commissioner of the General Land Office,
(W. V. D.) November 6, 1897. (W. A. E.)

The land here involved, viz., the N. h of the NW. 4 of Sec. 27, T.3 S.,
R. 7 E., Bozeman, Montana, land district, is within the primary limits
of the grant of July 2, 1864 (13 Stats., 35), to aid in the construction
of the Northern Pacific Railroad and was listed by the company on
July 8, 1891.

It appears that the commissioners appointed under the act of Feb-
ruary 26, 1895 (28 Stats., 683) to examine and classify mineral lands in
the states of Montana and Idaho, returned this tract as non-mineral
in character..

On October 5, 1895, Isaac Alldritt filed a protest against the classifi-
cation and listing, alleging that he had discovered on the land a valu-
able deposit of fire clay and had located a portion of the tract as a
mining claim for this deposit on July 11, 1895.

A hearing was ordered on this protest and set for January 20, 1896,
but at the request of the railroad company it was postponed to Febru-
ary 28, 1896. On the latter named day the protestant appeared and
submitted testimony, but the company made default. As a result of
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the hearing the local officers found the land to be more valuable for
mineral than for other purposes and recommended that the listing be
canceled to the extent of the conflict.

Subsequently the railroad company filed an application to reopen the
case, and the local officers being in doubt as to whether they had juris-
diction to grant the same, forwarded the motion to your office for
instructions. Your office called for the entire record, which was for-
warded, ad considered the matter of the protest on its merits without
passing upon the question as to whether the case should be reopened.

It was held by your office, under date of October 2, 1896, that fire
clay did not fall within the meaning of mineral lands so as to exclude
land containing this deposit from the operation of the grant to said
company.

From this decision the protestant has appealed.
At the request of your office this case has been advanced and made

special for the reason that it involves an important question which
should be settled.

The question is, whether fire clay is a mineral within contemplation
of the exceptions to the grant to the Northern Pacific Railroad Com-
pany, excluding therefrom "mineral lands."

In the recent case of Pacific Coast Marble Co. v. Northern Pacific
R. I. Co. et al. (25 L. D., 233), it was held that whatever is recognized
as a mineral by the standard authorities, whether of metallic or other
substances, when found i the public lands, in quantity and quality suf-
ficient to render the land more valuable on account thereof than for
agricultural purposes, must be treated as coming within the purview of
the mining laws; and further, that lands containing valuable mineral
deposits, whether of the metalliferous or fossiliferous class, of such
quantity and quality as to render them subject to entry under the
mining laws, are "mineral lands" within the meaning of that term as
used in the exception from the grant to the Northern Pacific Company
for. railroad purposes, and to the State for school purposes.

The deposit in that case was marble instead of fire clay as in the case
at bar, but the reasoning applies fully to the present case. On the
authority of.said decision, therefore, it is held that land valuable for
its deposits of fire clay is subject to location and entry under the
mining laws of the United States, and is included in the exception of.
"mineral lands" from the grant to the Northern Pacific Railroad
Company.

This raises the question, then, as to whether the tract here involved
is more valuable for mineral than for other purposes.

As stated above, the hearing was ex parte, the railroad company
making default.

In its motion to reopen the case the company alleges that an agree-
ment was entered into between J. -H. Scales, a special agent of the
General Land Office, representing the government, and Tom Cooney,
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the attorney for the Northern Pacific Railroad Company, to postpone
the hearing to April 16, 1896; that the said special agent wished to
examine the tract and this could not be done until the snow was off
the ground; and that owing to a multiplicity of duties the said special
agent overlooked the important matter of notifying the local officers of
the agreement for postponement.

It does not appear that Alldritt, or his attorney, was consulted or
notified in any way of this agreement to postpone the hearing. The
register and receiver had appointed a time for the hearing and notified
the parties. Alldritt appeared at that time and submitted testimony.
It would be unjust to him to put him to the expense of another hearing
on accouit of an agreement for postponement that neither he nor his
attorney knew anything about. The hearing was regular in every
respect, was had at the time appointed by the local officers, and as the
company does not make a sufficient showing to warrant the reopening
of the case, the motion is denied.

It appears from the testimony that the land involved is rocky and
wholly unfit for agricultural purposes; that there are not more than
two acres of grass growing land thereon; that it is underlaid with fire
clay of a superior quality, which crops out in various places; and that
the land is more valuable for mineral than for other purposes.

Your office decision is accordingly reversed and the company's list
will be canceled as to the land here involved.

MIINING CLAIM-OIL LANDS-RAILROAD GRANT.

UNION OIL COMPANY (ON REVIEW).

-Lands chiefly valuable on account of the petroleum deposits contained therein are
of the character subject to entry under the mining laws, and are not subject to
selection as indemnity under a railroad grant wherein "mineral lands" are
excepted from the operation of the grant.

Under the mining laws of the United States but one discovery of mineral is required
to support a placer location, whether it be of twenty acres, by an individual,
or of one hundred and sixty acres, or less, by an association of persons.

The case of Ferrell v. Toge et al., 18 L. D., 81, overruled.
The Southern Pacific R. R. Co. is not entitled to make indemnity selections within

the forfeited primary limits of the Atlantic and Pacific grant.

Acting Secretary Ryan to the Comnnisio ner of the Generat Lan, 1 Office,
(W. V. D.) November 6, 1897. (A. B. P.)

This is a motion for review of departmental decision of August 27,
1896, in the case of the Union Oil Company (23 L. D., 222). The motion
has been duly entertained, and properly matured for consideration.

On January 16, 1894, the Union Oil Company made mineral entry
No. 140, covering 78.82 acres of land, situated partly in section 1, T. 4
N., R. 20 W., and partly in section 6, T. 4 N., I. 19 W., Los Angeles,
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California, and known as the Central Oil Mine. That portion situated
in section 1, was, on October 3, 1887, selected by the Southern Pacific
Railroad Company, as indemnity, under its grant of March 3, 1871 (16
Stat., 573-9), per list No. 25.

By direction of your office, under date of May 19, 1894, the railroad
company was allowed sixty days, upon notice, to show cause why its
selection should not be canceled, and the mineral claimant was
required to show a discovery of a valuable deposit of mineral for each tenty acre
tract, or fractional part thereof, contained i said Central Oil placer, the evidence
of such discovery to consist of the affidavits of two or more persons.

From this action the mineral claimant appealed. The railroad com-
pany, in answer to the rule upon it, filed a paper in the nature of a
protest against the cancellation of its selection, alleging that lands
containing petroleum are not "mineral lands," within the meaning of
that term as used in its grant.

In the decision complained of it was held, in substance and effect:
1. That lands containing petroleum are not subject to location and

entry under the mining laws;
2. That such lands do not fall within the meaning of the exception

of "all mineral lands" from the grant to the railroad company; and
3. That even if such lands were subject to location and entry under

the mining laws, the discovery of mineral on each twenty acres of the
claim, is a legal prerequisite to a valid location.

The errors assigned in the motion for review need not be given in
detail. It is sufficient to say that, in effect, they deny the correctness
of the several holdings of said decision. The further claim was made
in the argument of counsel, that the entry here involved, in the event
the principles of said decision are adhered to, should be held as con-
firmed by the act of Congress of February 11, 1897 (29 Stat., 526); and
that independently of the mineral question, the railroad company pos-
sesses no right of selection under its grant, as to the lands in section 1.

A number of cases, involving substantially the same questions raised
by the motion, were decided by the Department about the same time or
shortly after the decision in this case was rendered, and in each case
the ruling was based upon that decision. Motions for review have been
filed in all the cases, and it is represented that large and valuable
interests are dependent upon the conclusion to be finally reached. The
questions presented are purely questions of law. There appears to be
no dispute as to the facts. In view of the allowance by the local office
of the mineral entry, and in the absence of any showing to the con-
trary, it will be assumed that the lands are chiefly valuable for the
deposits of petroleum they contain, and that in this respect the entry
was regular, if such lands are subject to mineral entry at all.

Upon this question the theory of the decision complained of appears
to be that only lands containing metallic minerals, such as gold, silver,
cinnabar, lead, tin, copper, and deposits of like nature. were within the
contemplation of Congress in the enactment of the mining statutes,
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and in making the exception of "all mineral lands" from the grant to
the railroad company; that though scientifically speaking, petroleum
is a mineral, yet it is not such a mineral as will render lands containing
it4 and chiefly valuable on account thereof, subject to entry under the
mining laws, or exclude them from the grant to the railroad company.
It is insisted by the mineral claimant, both as a matter of original
constructiop, and in view of the uniform practice of the Land Depart-
ment for over tweuty years in permitting oil lands to be entered and
patented under the placer mining laws, that said decision is wrong and
should be revoked.

The provisions of the mining statutes, as at present codified from the
act of May 10, 1872 (17 Stat., 91-2), and other acts on the subject, are
to be found in the Revised Statutes, sections 2318 to 2352, inclusive.

Section 2318 provides that:
In all cases lands valuable for minerals shall be reserved from sale, except as

otherwise expressly directed by law.
Section 2319 provides that:
All valuable mineral deposits in lands belonging to the United States, both sur-

veved and nsurveyed, are hereby declared to be free and open to exploration and
purchase, and the lands in which they are found, to occupation and purchase

under regulations prescribed bylaw, and according to the local customs
or rules of miners in the several mining districts, so far as the same are applicable
and not inconsistent with the laws of the United States.

Sections 2320 to 2328, inclusive, prescribe rules and regulations to
govern the location of "mining claims upon veins or lodes of quartz or
other rock in place bearing gold, silver, cinnabar, lead, tin, copper, or
other valuable deposits," and provide the manner of obtaining title from
the government for such mining claims.

By section 2329 it is provided that:
Claims usually called "placers", including all forms of deposit, excepting veins of

quartz, or other rock in place, shall be subject to entry and patent, under likecircum-
stances and conditions, and upon similar proceedings, as are provided for vein or lode
claims.

It is under this last section that the application for patent by the
mineral claimant is preferred.

The first departmental circular on the subject of the mining laws, was
issued by Commissioner Drummond of the General Land Office, on July
15, 1873 (Copp's Mineral Lards, 61). In defining what constitutes " a
valuable mineral deposit" within the meaning of those laws, the Com-
missioner said:

That whatever is recognized as a mineral by the standard authorities on the sub-
ject, where the same is found in quantity and quality to render the land sought to be
patented more valuable on this account than for purposes of agriculture, should be
treated by this office as coming within the prview of the mining act of May 10, 1872.

It was further stated:
The language of the statute is so comprehensive, and capable of such liberal con-

struiction, that I cannot avoid the conclusion that Congress intended it as a general
mining law, "to promote the development of the mining resources of the United

2670-VOL 25-23
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States," and to afford amethod whereby parties holding the possessory right under
local laws and regulations could secure titletotracts containing valuable accretions
or deposits of mineral substances, except when a speciallaw might intervene,reserv-
ing ron, sale, or regulating the disposal of, particularly specified mineral-bearing
lands.

In answer to certain inquiries which gave rise to the circular, it was
said:

I therefore reply that lands valuable on account of borax, carbonate of soda, nitrate
of soda, sulphur, alum, and asphalt, as well as "all valuable mineral deposits," may
be applied for and patented under the provisions of the mining act of May 10, 1872.

Following this circular, on January 30, 1875, it was held by Commis-
sioner Burdett, that lands containing valuable deposits of petroleum
may be entered under the mining act of 1872 (Sickles' Mining Laws,
491); and on March 31, 1882, Commissioner McFarland, after stating
that ".lands containing deposits of petroleum have been entered as
placers and patented as such," held "that lands of that character are
subject to entry and disposal according to the law and regulations relat-
ing to placer claims."

In the case of W. H. Hooper (1 L. D., 560-1881), the views expressed
in the circular of July 15, 1873, were concurred in and approved by
Secretary Kirkwood. And in the case of Maxwell v. Brierly (10 C. L.
0., 50-1883), Secretary Teller, after referring to said circular with
approval, held that lands containing deposits of "gypsum and lime-
stone, . . . asphaltum, borax, auriferous cement, fire-clay, kaolin,
mica, marble, petroleum, slate, and other substances," when more val-
uable on account of such deposits than for agricultural purposes, are
subject to the operation of the mining laws.

Such are some of the reported rulings and decisions of the Land
Department, made shortly after the mineral land laws became a part
of the public land system, and by the officers of the government,
charged with their administration. As contemporaneous and uniform
interpretation, they are entitled to great consideration.

From an examination of the records of your office, which I have
caused to be made, it is ascertained that ever since the circular of July
15, 18731 until the date of the decision complained of, the practice of
allowing entry and patent for lands chiefly valuable for their deposits
of petroleum, under the law and regulations relating to placer claims,
has been continuous and uniform. Under this practice a large number
of patents have been issued, and very large and valuable property
interests have been acquired. Until the decision in this case, the cor-
rectness of the practice does not appear to have been questioned, and
for that reason no case distinctly presenting such a question ever
reached this Department. The case of the Piru Oil Company (16 L. D.,
117) was a contest between said company as applicant for patent under
the-mining laws, for several " oil mine" claims, and a homestead entry-
man of a part of the lands embraced in the mineral locations; but no
question as to whether the lands were of the character subject to
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mineral entry, appears to have been discussed. The decision. which
was in favor of the mineral claimant, was nevertheless an adjudication
to the effect that oil lands are mineral lands subject to location and
entry under the mining laws, if the requisite conditions as to value are
shown to exist; otherwise the mineral locations could not have been
sustained as against the homestead entry subsequently allowed. The
principle; though not discussed, was necessarily involved, and the deci-
sion sustaining the mineral locations and entry, is therefore not without
weight. The case of Roberts v. Jepson, (4 L. D., 60), was a similar con-
test. It was there held by Secretary Lamar that the mineral claimant
had "failed to establish the character of the land as oil land, and,
therefore, subject to location under the mineral laws."

Sufficient has been said to show that ever since the circular of July
15, 1873, until the date of the decision under review, the practice of the
Land Department has uniformly been to allow entries under the- mining
laws of lauds containing valuable deposits of petroleum, and that this
view has obtained to such an extent that many titles to lands patented
as mineral because of the valuable oil deposits contained therein, are
now dependent upon it. Such having been the generally acceted view
for so long a time, and extensive property rights having been acquired
under the law as thus construed by the officers of the government
whose duty it was to administer it, the demands of simplejustice would
seem to require that there should be no departure from that constrnc-
tion at this late day, unless called for by the clearest evidence of error,
as well as the strongest reasons of public policy.

In the case of United States v. Moore (95 U. S., 760) the supreme
court said:

The construction given to a statute by those charged with the duty of executing'
it is always entitled to the most respectful consideration, and ought not to be over-
ruled without cogent reasons.

And in Brown v. United States (113 U. S., 568) it was held that:
In the construction of a doubtful and ambiguous law, the contemporaneous con-

struction of those who are called upon to act under the law, and were appointed to
carry its provisions into effect, is entitled to great respect.

These authorities are directly in point, and in view thereof, the con
struction in question, even though it were regarded of doubtful cor-
rectness, as an original proposition, should, in my judgment, be sus-
tained.

It is proper, in this connection, to refer to the act of February 11,
1897, supra, passed soon after the decision under review was rendered.
By that act it was provided:

That any person authorized to enter lands under the mining ]aws of the United
States, may enter and obtain liatert to lands containing petroleum or other mineral
oils, and chiefly valuable therefor, under the provisions of the -laws relating to placer
mining claims: Provided, That lands containing such petroleum or other mineral
oils which have heretoforebeen filed upon, claimed, or improved as mineral, but not
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yet patented, may be held and patented under the provisions of this act the same as
if such filing, laim or iprovement were subsequent to the date of the passage
thereof.

The language of the act clearly indicates, and the debates of Con-
gress, as well as the report of the Public Lands Committee of the
House-on the bill, unmistakably show, that it was passed for the pur-
pose of restoring the practice which had prevailed in the Land Depart-
ment prior to the decision under review. In the House Committee's
reportreference was made to that decision in connection with some of the
earlier rulings on the subject, as hereinbefore set out, and inter alia, it
was said:

Public lands containing petroleum and other mineral oils have been held and
patented under the placer mining acts of the United States for many years past
.: . . he bill simply provides by legislation for procedure in the entiy and
patenting of those lands along the lines that have been pursued in the past under
the-decisions of the General Land Office; so that there is no departure whatever from
the procedure in the past for the development and acquirement of such properties.

This legislative action, so promptly taken after the departure from the
earlier rulings and the long established practice thereunder, is signifi-
cant, and can hardly be considered as less than a disapproval by Con-
gress of the changed ruling.

Several cases were cited in the argument from the supreme court of
the State of Pennsylvania, on the question as to whether petroleum is
a mineral within the meaning of certain mineral reservations in con-
tracts and deeds of conveyance between private parties. One case is
quoted from quite extensively in the decision under review. None of
these cases, however, involved the meaning of the word mineral, or
the term "mineral lands," as used in the public land laws, or in grants
to railroad companies. They cannot be relied upon, therefore, as con-
trolling precedents, or, in my judgment, as persuasive authority of much
weight, in the decision of this case.

In the ease of Gird et al. V. California Oil Company, decided in 1894,
by the United States circuit court for the southern district of Cali-
fornia (60 Fed. Rep., 531), certain lands containing valuable deposits
of oil were involved. Each party to the controversy asserted claim
under the mining laws, and the suit was to determine the right of pos-
session. In its opinion the court said: -

The premises in controversy are oil bearing lands, the government title to which,
under existing laws, can alone be acquired pursuant to the provisions of the mining
laws relating to placer claims.

The right of possession was adjudged to the defendant; and it will
be observed that the adjudication was under the then existing mining
laws, relating to placer claims. This was in entire harmony with the
contemporaneous and long continued construction by the Land Depart-
ment, as hereinbefore shown.

In the recent case of Pacific Coast Marble Company v. Northern
Pacific Railroad Company and State of Washington (25 L. D., 233) the



DECISIONS RELATING TO THE. PUBLIC LANDS. 357

direct question as to what are "mineral lands" within the meaning of
the mining laws and the exceptions contained in railroad and other
land grants by Congress, was involved. After an elaborate and ex-
haustive consideration of the subject, the Department, there decided
to adhere to the rle:

That whatever is recognized as a mineral by the standard authorities on the sub-
ject, whether of metallic or other substances, when the same is found in the public
lands in quantity and quality sufficient to render the land more valuable on account
thereof than for Agricultural purposes, should be treated as coming within the pur-
view of the mining laws.

And it was further held:
That lands containing valuable mineral deposits, whether of the metalliferous or

fossiliferous class, of such quantity and quality as to render them subjectto entry
under the mining laws-that is, when they are more valuiable on account of such
mineral deposits than for agricultural purposes-are "mineral lands" within the
meaning of that tern as used in the exception from the grants to the railroad com-
pany and to the State.

Congress, by the act of February 11, 1397, suprra, expressly recognized
petroleum as a mineral oil, and it was not disputed in the argument
that the same is recognized as a mineral by the standard authorities
on the subject, nor is it denied that the lands in question are chiefly
valuable on account of the deposits of petroleum contained in'them.
They, therefore, come clearly within the principle and rulings of the
case last cited, the discussion in which it is not necessary to repeat, and
in view thereof, as well as of the long continued practice of the Land
Department in permitting the entry and patent of oil lands as mineral,
as hereinbefore set out, it must be held that they are lands of the char-
acter subject to entry under the mining laws; and for that reason the
portion thereof situated in section 1, could not be legally selected as
indemnity by the railroad company even if its right to select the same
were otherwise conceded.

These conclusions render it unnecessary to discuss the miatter of the
confirmatory operation of the act of February 11, 1897, Supra.

We are brought, however, to the further question raised in the argu-
ment: What are the rights of the railroad company under its grant,
independently of the mineral question, with respect to the land in sec-
tion 1? This land was within the primary limits of the grant by act of
July 27, 1866 (4 Stat., 292), to aid in the construction of the Atlantic
and Pacific Railroad. It is opposite the uncompleted portion of that
road and was consequently included in the forfeiture declared by the
act of July 6, 1896 (24 Stat., 123).. It is also within the indemnity limits
of the grant, supra, to the Southern Pacific Railroad Coinpany.

The question as to the right of the Southern Pacific company to
make indemnity selections within the forfeited primary limits of the
grant to the Atlantic and Pacific has been finally determined adversely
to the Southern Pacific by the supreme court in Southern Pacific Rail-
road Co. et al. v. United States (168 U. S., ), and a discussion of
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any claimed rights under the railroad's selection of the land here in
question is, therefore, unnecessary.

The only remaining question to be determined relates to the doctrine
announced in the decision under review, following the case of Ferrell
v. Hoge (18 L. D., 81), to the effect that the mining laws of the United
States absolutely require a discovery of mineral on each twenty acres
of a placer location. It is insisted that the doctrine is without just
foundation in the statute, and that its application, especially in cases
like the present one, would tend to subvert rather than promote the
main purpose of the law (which was to encourage the development of
the mineral resources of the country), for the reason that by the sink-
ing of a discovery shaft on each twenty acres of an oil claim of one
hundred and sixty acres or less, the oil in its crude state would be
attracted to the several vents thus opened, instead-of being drawn to
the main well or working shaft of the claim-a thing said to be in all
cases essential to the development andprofitableworking of such claims.

As shown by the statutes hlereinbefore quoted, placer claims are
made "subject to entry and patent, under like circumstances and con-
ditions, and upon similar proceedings, as are provided for vein or lode
claims." On the point now being considered, the "cirmlistances and
conditions," and the 'Iproceedings,'' requisite in vein or lode claims,
are, that "no location of a mining claim shall be made until the dis-
covery of the vein or lode within the limits of the claim located."

This provision of the law distintly :makes discovery the basis of all
vein or lode clains. There can be no legal location until there has been
a discovery. It is to be observed that discovery aid not discoveries
is what is required on each claim before location. This requirement
or condition applies to every claim whatever its dimnsions whether
equal to or less than the maximum area allowed. Placer claims are
declared to be subject to entry and patent nuder like circumstances and
conzditions and upon similar proceedings. The statute demands that dis-
covery shall precede a vein or lode lcation, and the'only demand as to
placer claims, is that they shall be preferred under lik c.eircumstances
and conditions, and upon similar proceedings. There is nothing in the
statute requiring different proceedings in the matter:of diseoeryon
placer claims, from those required for vein or lode claims. -The law is
precisely the same in both cases: that no location can be made until
there has been a discovery of mineral within the limits of the claim
located. A placer'location ,if made by an association of persons, may
include as much as one hundred ad sixty acres. 1t is nevertheless
a single location, and as' such only one discovery is,by thestatute,
required to support it. The provision in section 2331, that "no such
location shall include more than wenty acres for each individual claim-
ant," does not militate against this view. A placer location may be of
a greater or less quantity- of land, according to the number of persons
uniting in it, the only limitations in this espect being that it shall not
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include more than twenty acres for each individual, or one hundred and
sixty acres, as a whole. Whatever its area, however, but one discov-
ery of mineral within the limits of the claim is required to precede its
location. If it be of twenty acres, located by one or more persons, it
must be based on discovery; or, if it be of one hundred and sixty acres,
by eight or more persons, it is but one location, and but one discovery
is required by the statute. This was the coLstruction given by the
supreme court of Montana (1894) in the case of McDonald v. Montana
Wood o. (35 Pac. Rep., 608), and it seems to be in accord with both
the letter and spirit of the law. In view thereof, and of what has been
herein said on this point, I am constrained to hold that but one discov-
ery of mineral is required to support a mining location under the placer
laws, whether it be of twenty acres by an individual, or of one hun-
dred and sixty acres or less, by an association of persons. The case of
Ferrell v. loge et al., stpra, is overruled.

This discussion and ruling is confined to the discovery required by
the mining laws of the United States. It is not claimed that the case
is affected by any local laws or regulations, and, it is, therefore, not
necessary to now consider or determine the authority of a State or
mining district to make regulations governing the matter of discovery.

It follows from the foregoing that the decision under review must be
and the same is hereby vacated. The mineral entry in question will
be allowed to stand, and if satisfactory in other respects than those
herein considered, may be passed to patent.

COlNTEST-ELTNQUISIIMENcT-rINT YENING ENTRY.

MCGREGOR V. OWEN T AL.

Where a relinquishment is filed ring the pendency of a contest, on which notice
has not issued, and a third party is allowed to enter the land involved, the blr-
den is pon the contestant to show that the charge, as laid in said contest, is
well founded.

A relinquishment can not be held to be the result of a contest, rhere, at the date of
its execution, notice had not issued on said contest, and the entryman in good
faith had cared any default on his part that may have existed prior thereto.

Secretary Bliss to the Comnmissioner of the General Land Office, Novemiber
(W. V. D.) 11,1897. (C. J. ).

The record in this case is as follows:
On April 20, 1892, Fernando F. Owen made homestead entry for lots

7 and and the E. SW. J of Sec. 32, T. 12 N., R. 7 W., Oklahoma
land district, Oklahoma; and on September 17 following, he relin-
quished the. E. t SW. I of said entry in settlement of a contest with
an adverse claimant.

On October 22, 1892, Clarence HI. McGregor filed an affidavit of coni-
test, dated October 20, 1892, against Owen's entry, alleging abandon-
inent and failure to establish residence.
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On June 16,1893, Owen relinquished the remainder of his said entry,
namely, lots 7 and 8, and Nathaniel R. Beach made homestead entry
therefor. In the mean time no notice was issued nor hearing had on
McGregor's contest.

On August 25, 1893, proceedings were instituted by McGregor assert-
lng his preference right to enter the land by reason of his contest
against Owen's entry, and Beach was required to show cause why his
entry should not be canceled. OD September 7, following, Beach filed
his showing wherein it was set out that he purchased Owen's relin-
quishimient for valuable consideration, and that his entry was made in
good faith; that the charges in the contest affidavit were not true and
that the records of the local office failed to show any contest against
the land i question. He'also filed a motion to dismiss McGregor's
contest because the affidavit was premature, six months not having
elapsed since the entry of Owen to date of the contest affidavit. This
motion was sustained and McGregor appealed to your office, where
under date of October 1, 1894, the case was remanded for a hearing.

Upon the testimony submitted the local office, on August 31, 1895,
rendered the following decision:

That Beach paid Owen $515 for his improvements and relinquishment; that there
was no notation of this contest on the tract book at the time Beach examined it.
It is also in evidence that Beach had heard that McGregor had filed a contest against
said entry and contest docket "D " shows that said contest had been filed on October
22,1892. Owen says that McGregor told him that he placed said contest on the rec-
ords to protect the entry-in other words that the contest was "friendly"-and that
he, Owen, only relinquished because he considered that he had got enough for it.
McGregor denies telling Owen or others that it was a friendly contest. Owen admits
that he moved into his house the 22, or 23, of October, 1892. An effort is made to
contradict him by the witness Hudson, who says that he hauled Owen and his goods
from El Reno to the claim on the 7th (lay of October, 1892; that he found Owen in
El Reno about 2 o'clock that day. Hudson is very flatly contradicted by Joseph
Newell who swears that he and Owen started on a hunt on the 17th day of October,
1892, at about 11 o'clock a. m. of that lay and returned on the 22nd.

We think, under the evidence, conflicting as it is, that the issues are to be found
in favor of the contestant.

Beach's entry was accordingly recommended for cancellation, from
which decision he appealed to your office.

-On April 21, 1896, your office reversed the decision of the local office,
concluding as follows:

It is shown that Owen's return to the land was in good faith and that it was not
in pursuance of any threatened contest by McGregor. It also appears if Owen had
not reached the land on October 22j 1892, when the contest was filed, which is doubt-
ful, that he cred his Inches before any notice of contest was issued or served.

An entryman contested on the ground of abandonment can show that he had cured
his laches before service of notice, and an intervening entryman can likewise show
that the prior entryman had cured his laches. The foundation of any right or claim
the contestant may acquire is the truth of the charge made against the entry, and
the relinquishment of an entry pending a contest and the intervention of another
entry does not relieve the contestant of this burden in the presence of such adverse
right. There is no reason why the contestant should not be required to earn the
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benefit under the 2d section of the act of May 14,1880, and if the charge is false, or
for any good reason cannot be maintained, then any claim thereunder would be an
unconscionable one.

I find that McGregor has no claim to the said land either in equity or under any
of the technical rulings of the Department.

There is some doubt that the contest was ever filed in good faith. However this
may be, no notice was ever issued thereon or any step taken to obtain a hearing,
until the entry attacked had been relinquished, and after the entryman, if he had
been guilty of laches, had cured them.

McGregor has appealed to this Department, alleging as error, sub-
stantially, all the findings of your office.

As a question of law it is contended by McGregor that only Owen
himself has the right to make. the affirmative defense that his default
was cured before notice, said defense being a personal one and not
transferable. Such contention does not seem to be well made. I the
case of O'Conner v. Hall et al. (13 L. 1), 34) it was held-

An entry allowed on a relinquishment during the pendency of contest proceedings.
should not be canceled in the interest of the contestant, on the subsequent successful
termination of the contest, without affording such intervening entryman an oppor-
tunity to show cause why the contestant is not entitled to enter the land.

In the case at bar McGregor is not a successful contestant, while on
the other hand Beach filed with the relinquishment his application to
enter, which was allowed. This gave him a claim of record which
could not be canceled without due process of law. In the face of this
claim of record the brden was upon the contestant to sustain the
charges contained in his affidavit, which were necessarily directed to
the laches of the entryman. Thus Beach, as the purchaser of the
entryman's relinquishment, was properly in a position to show in
defense that the said entryman never abandoned the land as charged
or that he had cured his laches, Beach's rights being dependent upon
such showing, or rather upon the failure of McGregor to prove his
charges.

The testimony in this case as to many important facts is very con-
flicting. Several witnesses, as set out in both the decisions below,
testified that the contestant had declared that his contest was a
"friendly" one brought for the purpose of protecting Owen's entry.
The former relations of the contestant and entryman would seem to lend
some strength to such a belief. It was shown that the contestant was
employed to build the entryman's house on this lnd. The positive
testimony of these witnesses, -hich was only contradicted by the entry-
man himself, justifies the finding of your office, namely, "there is some
doubt that the contest was ever filed in good faith."

The contestant's affidavit is dated October 20, 1892, but he says that
it was sworn to on the evening of October 21. However this may be
the filing of said affidavit on October 22, gave the contestant a right
to proceed against the entry, if exercised within a reasonable time. In
this connection it is proper to state that McGregor's contest might very
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properly have been dismissed for want of diligence in prosecution. No
notice was ever issued thereon, and McGregor instituted proceedings
for the first time on August 25, 1893, in support of his alleged prefer-
ence right. It is very evident that these proceedings were induced at
that time: by a knowledge of Owen's relinquishment. In the case of
Luchsinger . Grubbs et al. (18 L. D., 366) it was said-

A contestant is bound to pursue the prosecution of his contest with all reasonable
diligence, and where such rule is not observed the government may properly regard
the contest as abandoned and proceed accordingly

McGregor states that he made a partial arrangement with an attor-
ney to attend to the matter of his contest, but that he heard nothing
more from him. This can scarcely be regarded as a satisfactory expla-
nation for fa ilure to prosecute his contest until ten months after the same
was filed.

There is some doubt as to the exact date when Owen returned to his
claim. There is no doubt, however, that his said return was not induced
by a knowledge of McGregor's contest. It is shown that the week prior
to returning to the land he went on a hunting expedition. When on
his way to the land, immediately after his return from the hunt, he met
the contestant McGregor, who informed him of the contest. So far as
the record shows, this was the first information he had of the contest.
This fact is of considerable importance as being strongly indicative,
when taken in connection with the fact of his continuous residence
thereafter on the land until he relinquished, that Owen's return was in
pursuance of a previous bozncafide intention to make this land his home.

From the above it will be seen that while Owen probably was not
residing on this land at the time he met McGregor, yet he was return-
ing to said land, his action in that respect not being induced by actual
knowledge of the impending contest. It is well settled, however, that
compliance with the law, after contest is filed and before notice thereof
is issued, will cure a prior default and defeat the contest. In the case
of Scott t King (9 L. D., 299) it was held-;

Actual kInowledge of an impending contest will not prejudice the claimant, if his
subsequent compliance with law is in pursuance of a previous bona fide intent.

As previously set out herein evidence of Owen's intention is found
in the fact, taken in connection with his future residence, that he was
returning to the land before he was informed of the contest. He had
six months from date of entry within which to establish his residence,
and the fact that he returned at the expiration of that time, can not be
given any considerable weight against him in faceof his subsequent
compliance with law. In the case of Brownv. Naylor (14 L. D., 141) it
was said-

A contest should be dismissed when the default is cured in good faith before the
local office acquires jurisdiction in the case.

What constitutes jurisdiction in the present connection is set forth
in the case of Slayton v. Carroll (7 L. D., 198) as follows:
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Jurisdiction is acquired by due service of notice upon the claimant and if there
has been no legial notice to the ciimant, then there is no authority in te local office
to adjudicate his rights.
- A contest charging failure to establish residence and abandonment must fail,
when, prior to legal service of notice thereof, the entryman has cured his laches.

No notice was issued on AlcGregor's contest, consequently the records
of the local office failed to show service of such notice. Beach appears
to have acted in good faith; he paid a valuable consideration for the
improvements on this land, and in making his entry acted upon infor-
mation received from the local office. There was no notation of
McGregor's contest on the tract book at the time Beach examined it.
Beach states that he employed an attorney to look the matter up and
the said attorney reported to him that there was nothing against the
land. The attorney who filed the relinquishment and placed Beach's
entry of record testifies that the receiver told him that the land was
clear. In the case of Heptner v. Mc artney (1 L. D., 400) it was held
in substance that the initiation of a contest, so far as the rights of the
entryman are concerned nust be considered as of the date of his
appearance at the hearing, in the absence of actual or constructive
notice.

Owen's residence on this land prior to the time of his relinquishment
must be regarded as being in pursuance of a previous bona fide intent,
unless it is clearly shown that said residence resulted from the actual
knowledge of McGregor's impending contest. On this point the Depart-
ment is of opinion that the preponderance of the evidence does not
show that Owen's residence was due to his knowledge of said contest,
and that he cured any laches he may have been guilty of, prior to his
relinquishment.

This brings the case to a consideration of the question as to whether
Owen's relinquishment was the result of McGregor's contest. Gener-
ally, when the contest has been properly brought a relinquishment has
been considered to be the result thereof and not allowed to bar the
preference right. But this is presumptive merely, and if the evidence
leads to the conclusion that it was an independent transaction and not
evidence of abandonment, it will not inure to the benefit of the con-
testant. The contest was filed October 22, 1892, and the relinquishment
was not executed until June 16, 1893, between which dates the contestant
had abundant opportunity to prosecute his charges. It already has
been found from the evidence presented in this case that there is doubt
as to whether the contest was brought in good faith and that there has
been evident want of diligence-in its prosecution; also that the entry-
man's compliance with law after knowledge of the contest was not
the result of such knowledge, and that he had cured any laches of
which he may have been guilty prior to his relinquishment. From the
same evidence the Department is of opinion that the said relinquish-
ment can not be regarded as the result of the contest. Your office
decision is accordingly affirmed.
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INDIAN LANDS-APPROVAL OF LEASES-ACT OF JfIYNE , 189T.

SISSETON AND WAHPETON INDIANS.

Under the special provisions made i the act of Jne 7,1897, the Sisseton and Wali-
peton Indians may lease their allotted lands for farming and grazing purposes
without the supervision of the Secretary of the Interior; but leases of lands
executed by said Indians for mining or business purposes remain under the gen-
eral rule, and require the approval of the Secretary.

Assistaqnt Attorney-General Van Devanter to the First Assistant Secretary
of the Interior, November 11, 1897. (W. C. P.)

In response to your request for an opinion upon the question " as to
the present right, authority and expediency of the Department approv-
ing leases of the Sisseton and Wahpeton allottees, executed under the
provisions of the act of February 28, 1891, and the acts amendatory
thereof," submitted to the Department by the Commissioner of Indian
Affairs in his letter of October 18, 1897, I would respectfully submit
the following:

By the agreement between the United States and the Sisseton and
Wahpeton Indians, accepted, ratified and confirmed by the act of
March 3, 1891 (26 Stat., 989-1035), the Indians sold to the United
States all the unallotted lands within their reservation remaining after
allotments provided for in article four of said agreement should have
been made. In said article four it was agreed that there should be allot-
ted to each individual of said bands a sufficient quantity of land which,
with the lands theretofore allotted, should make in each case one hun-
dred and sixty acres. In the act of approval (Sec. 29) the Secretary of
the Interior was authorized and directed to cause the additional allot-
ments provided for in said agreement to be made in the manner and
as provided in the act of February 8, 1887 (24 Stat., 388), and acts
amendatory thereof.

Said act of 1887 provided for the allotment of lands in severalty to
the various Indian tribes in the discretion of the President, for the
issuance of a patent, declaring that the United States does and will
hold the land in trust for the allottee and his heirs for the period of
twenty-five years, and will then convey it in fee "free of all charge or
incumbrance whatsoever" and also as follows:
and if any conveyance shall be made of the lands set apart and allotted as herein
provided, or any contract made tbuching the same, before the expiration of the time
above mentioned, such conveyance or contract shall be absolutely nul] and void.

The amendatory act of February 28, 1891 (26 Stat., 794), modified
the original act i several particulars, but the only part thereof neces-
sary to be noticed here is that relating to leasing allotted lands, which
reads as follows:

That whenever it shall be made to appear to the Secretary of the Interior that by
reason of age or other disability, any allottee under the provisions of said act, or
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any other act or treaty cannot personally and with benefit to himself occupy or
improve his allotment or any part thereof, the same may be leased upon such terms,
regulations and conditions as shall be'prescribed by such Secretary for a term not
exceeding three years for farming or grazing, or ten years for mining purposes.

The Indian appropriation act of August 15, 1894 (28 Stat., 286-305),
contains 'substantially the same provision, except that leases are therein
allowed '"for a term hot exceeding five years for farming or grazing
purposes or ten years for mining or business purposes." This provi-
sion of the act of 1894 is found in the same words in the appropriation
act of March 2, 1895, (28 Stat., 876-900), and also in that of June 10,
1896 (29 Stat., 321-340). In the act of June 7, 1897 (30 Stat., 62-84),
the same provision is found, except that the terms are reduced to three
years for farming or grazing purposes and five years for mining or busi-
ness purposes. These citations embrace the general provisions as to
the leasing of allotted lands.

The provision as to the Sisseton and Wahpeton allottees under which
the question now presented arises, is found in the said act of June 7,
1897 (0 Stat., 62-75), and reads as follows:

That the Sisseton and Wahpeton Indians are hereby authorized to lease their lands
or any part tereof for a term not exceeding three years for farming or grazing
purposes.

This is a special provision as to these Indians, differing. from the
general provision as to all Indians, found in the same act. After a
discussion of the effect of special and general provisions, either of
which would include the matter ander consideration, the following rule
is laid down in Endlich on the Interpretation of Statutes (Sec. 216):

Hence if there are two acts, or two provisions in the same act, of which one is
special and particular, and clearly includes the matter in controversy, whilst the
other is general and would, if standing alone, include it also; and if, reading the
general provision side by side with the particular one, the inclusion of that matter
in the former would produce a conflict between it and the special provision-it must
be taken that the latter-was designed as an exception to the general provision.

The effect of a special provision upon a general one, and the extent
to which it is to supersede it, is a question of legislative intention not
always easily determined. In this case the special provision differs
from the general in that it does not limit the right of leasing to those,
allottees who "by reason of age or disability" cannot personally and
with benefit to themselves occupy or improve their allotments, and in
that it does not specifically provide that the leasing shall be in the dis-
cretion of the Secretary of the Interior, or under terms, regulations
and conditions to be prescribed by him. It is clear that it was the
intention to allow all these Indians, without regard to disability, to
lease their lands for farming or grazing purposes. It has been the
general policy to place the leasing of lands under the supervision of
the Secretary of the Interior, and it might be contended with some
reason that an intention to depart from that rule in any case would
have been asserted by specific words, and not alone by the omission
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from the special provision of the words of the general provision con-
ferring such supervision.

An examination of the proceedings in Congress relating to this
special provision as to the Sisseton and Wahpeton Indians removes all
doubt as to the legislative intention. The bill as it originally passed
in the House of Representatives did not contain any special provision
as to the leasing of the Sisseton and Wahpeton lands. While the bill
was under consideration in the Senate, an amendment was proposed in
the following words:

Provided, That the Sisseton and Wahpeton Indians are hereby authorized to lease
their lands, or any part thereof, for a term not exceeding three years for farming or
grazing purposes, and at the expiration of such lease, the same may be renewed or
the lands leased to any other person upon said renewal or new lease being approved
by the Secretary of the Interior.

The discussion of this amendment is found in the Congressional
Record, 2nd Session, 54th Congress, Vol. 29, part 3, page 2037. A
question arose as to what reason there could be for requiring the
approval of the Secretary of the Interior to a renewal of a lease when
the Indian was allowed to make a lease in the first place without any
limitation. It was stated by Mr. Pettigrew, in charge of the bill, that
it had been represented to the Committee that the Indians had found
it impossible to comply with the requirements of the Interior Depart-
ment in making leases of their unimproved lands, and he said:

We thought it a matter of wisdom to allow the Indians to have three years with-
out complying with the rules laid down -by the Department, and after value had
been given to the lands by improvements, the leases should be approved by the Sec-
retary of the Interior.

After the explanation thus made, the amendment as proposed was
adopted by the Senate. In conference between the two houses, that
part of the Senate amendment after the word "purposes" was stricken
out, and the amendment as thus amended was adopted. The provision
as thus amended was included in the act which finally became a law.

It is clear that it was intended to allow these Indians to lease their
lands for farming or grazing purposes without the supervision of the
Secretary of the Interior. As to leases for mining or business pur-
poses, the general rule still obtains, and the approval of such leases by
the Secretary is necessary to their validity.

Approved, November 11, 1897.
C. N. BLISS,

Secretary.
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PRE-EMPTION ENTRY-ACT OF OCTOBER 1, 1890.

GRAETZ V. CANNON ET AL.

A pre-emption entry can not be allowed under section 2, act of October 1, 1890,
except on proof of continuous residence on the land so entered for a period of
not less than three months prior thereto.

Secretary Bliss to the CoMMissioner of the General Land Office, Novenz-
(W. V. D.) ber 11, 1897. (J. L. MVC.)

Charles W. Seely, on November 19, 1891, made pre-emption cash
entry for lots 5, 7, 8, and 9, of Sec. 6, T. 64 N., R. 3 W., Duluth land
district, Minnesota, claiming it under the second section of the act of
October 1, 1890 (26 Stat., 647).

On December 10, 1891, Albert F. Graetz filed affidavit of contest,
charging failure to comply with the requirements of the law as to
residence.

Hearing in the case was had commencing November 21, 1893, when
the contestant and the transferees of the defendant appeared. As the
result of the bearing, the local officers recommended the cancellation
of the entry. The transferees appealed to your office, which affirmed
the judgment of the local officers. Thereupon they appealed to the
Department.
- The record and the testimony show that Seely, on November 20, 1891,

transferred an undivided two-thirds interest in the land, by warranty
deed to George N. Cannon and Henry V. Holmes, for the expressed
consideration of five thousand dollars. Holmes testified that the deed
was given to secure a debt of forty dollars for groceries, and the money
loaned by him (olmes) to pay the purchase price of the land.

Seely, in his final proof, alleged that he settled on the land. July 1,
or 2, 1891, and built thereon a log house, warm and comfortable at all
seasons of the year; that he had cleared one and a half acres ready
for crop, and had dug a well thereon-the aggregate value of the
improvements being $250; that he had resided upon the land continu-
ously since July 1, 1891, up to November 9, 1891, excepting a necessary
absence of about four weeks to get supplies; and that he had no per-
sonal property on the premises.

The testimony relative to Seely's residence and improvements is cor-
rectly summed up in the decision of your office appealed from, and need
not be recited herein. It will be sufficient to say that it shows that he
was upon the land but a few days in-the aggregate, and at those times
occupied a tent; that the "house" which he refers to in his final proof
was a shanty about four feet high, made of poplar poles, with openings
four to six inches wide between the poles; with no floor; with a hole
for a door and an opening for a window, but with no door or window in
them; with five or six poles placed on top, and. some brush laid over
them, for a roof-which, as one witness says, was "not enough to shade
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a man;" in this shanty there was o stove, or furniture of any kind.
In short, the final proof was very largely false. In fact, the appellant
does not deny that such was the fact, further than to add to the other
allegations of error in the appeal the formal allegation that your office
"erred in affirming the lion. Register and Receiver's findings of fact
from the testimony offered.

The above allegation, together with the allegations that your office
"erred in recommending said cash entry No. 11,528 for cancellation,!'
and that it "erred in not dismissing the contest and recommending
said entry for patent, are not sufficiently specific to warrant considera-
tion under Rule 88 of Practice.

The defendants allege that your office "erred in holding that the rule
of caveat emptor' was applicable to the transferees i this case." But
he does not attempt to explain why the transferees in this case should
be exempted from the provisions of law applicable in all other cases.

He contends that this entry should not be canceled, inasmuch as "his
compliance with the law in respect to his fbrmer claim was established.
From a careful perusalpf your decision, it appears that it does not hold
this entry for cancellation for failure to comply with the requirements
of the law in respect to some "former claim," but for failure to comply
with the requirements of the act of October 1, 1890 (26 Stat., 647), in
respect to this claim-said act providing:

That no final entry shall be permitted except upon.proof of continuous residence
-upon the land, the subject of such new entry, for a period of not less than three
months prior thereto.

He contends further, that said " Sec. 2, act of October 1, 1890, was
remedial, and entitled to the most liberal construction, and that
claimant's residence upon said land could be made in any way in which
he chose." Even if it be remedial, it is not entitled to construction so
liberal as to enable entry thereunder to be made without any residence
whatever, upon final proof shown to be false.

The decision of your office holding said entry for cancellation is cor-
rect, and is hereby affirmed,

RAILROAD GRANT-ACT OF JANUARY 12, 1891.

SOUU;E[RN PACIFIc R. R. CO.

Selections of lands for the Southern Pacific R. R. Co. in lieu of lands taken for the
Mission Indians under the act of January 12, 1891, cannot be approved unless it is
made to appear (1) that the company was entitled under its grant to the lands
so taken, hence that such lands are non-mineral in charaeter, and (2) that the
lieu selections are of the same character; and, in securing such evidence, the
departmental regulations provided for the determination of the character of
lands claimed by a railroad company should not be disregarded.

Secretary Bliss to the Commissioner of the General Land Office, November
(W. V. D.) 11, 1897. (F. W. C.)

With your office letter of October 5, 1897, is forwarded for approval
clear list No. 43, covering 3,846.47 acres within the Los Angeles land
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district, California, selected by the Southern Pacific Railroad Co. in
lieu of certain tracts selected by the commissioners appointed under
the act of January 12,1891 (2a Stat., 712) for the Mission Indians. By
said act it was provided that in case
any land shall be. selected under this act to which any railroad company is or shall
hereafter be entitled to receive a patent, such railroad company shall, upon releas-
lug all claim and title thereto, and on the approval of te President and Secretary
of the Interior, be allow-ed to select an equal quantity of other land of like value
in lieu thereof, at such place as the Secretary of the Interior shall determine.

The selections covered by the list in question were made in accord-
ance with the instructions contained in departmental communication
of June 17, 1897 (24 L. D., 543). From the letter of transmittal it
appears that the tracts selected are free from adverse claims but are
all wiithin six miles of a mineral claim; and two of the tracts selected
were returned by the surveyor general at the time of the government
survey December 4, 1893, as mineral land. Further, all the tracts
selected by the commissioners under the act of January 12, 1891,.
suln-a, and made the basis for the selection under consideration, are
within six miles of a mineral claim, and those in township 2 S., range
2 E., were all returned as mineral lands by the surveyor general at the
time of the government survey as aforesaid.

In your office letter submitting the list, you state:
In view of the fact that said act of Congress was for the sole benefit of the

Indians, and that it is optional with the company whether it shall give up the lands
within its grant for that purpose, I respectfully request to be advised whether
under the circumstances any examination to determine the character of the land is
necessary, and if so deemed, would suggest that a special agent be detailed to
make such investigation and determine the character of all the tracts selected and
released.

It will be remembered that the act of 1891 provides that in case
any lands shall be selected under this act to which any railroad company is or shall
be hereafter entitled to receive a patent said company shall, upon relinquishing all
claims, etc.

It becomes necessary, therefore, in the first instance, to determine
whether the railroad company was under its grant entitled to receive
a patent for the tracts selected by the commissioners, and to do this,
inquiry must be made as to whether the lands are mineral lands, for if
they are, the company would not have been entitled to receive a patent
for them under its grant. As before stated, tley are all within six
miles of mineral claims, and a large portion of them were at the time
of the government survey actually returned as mineral lands. If the
company had attempted to secure patent for those lands, it would have
been necessary to have published notice as required by the circular of
July 9, 1894, and to have made a specific showing as to the tracts
returned as mineral before they could have received patent therefor.
No such showing has been made as to those lands, and it is not putting
the company to an additional requirement or inconvenience by requir-

2670-VOL 25 24
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ing that such showing be now made. Without this showing it can not
be adjudged, if the usual rules be followed, that such lands are lands
to which the company is entitled to receive patent.

The lands now sought to be selected must be lands not mineral in
character. Some of them were returned as mineral, and all as within
six miles of mineral claims, and the rules in force for determining the
character of such lands were adopted after careful consideration as the
only safe course for the protection of miners and as putting the com-
panies to the least expense and inconvenience possible.

The plan proposed, to direct an investigation by a special agent, in
lieu of the usual proceedings under the regulations in force for determin-
ing the character of lands claimed by a railroad company, where the
same had been returned by the government survey as mineral lands, or
where such lands are within proximity of six miles to known mineral
claims, is not approved.

The Department is not unmindful of the fact that, for the benefit of
the Indians, this matter should be closed p at the earliest possible
moment; but the regulations in force governing such matters should
not be disregarded, especially where the change proposed will not facili-
tate the early determination of the matter.

Sixty days' notice is required under the regulations, but for this case,
for'the reason stated, it is directed that the period of publication of
notice be reduced to thirty days; but otherwise, that the regulations
must be strictly complied with. The list is herewith returned.

FEES-REGISTER AND RECEIVER--SECTION 2238 R. S.

* . . fCLARENCE DENNIS ET AL.

T'he second clause of section 2238 R. S., providing a fee to the register and receiver
of one per cent on moneys received is applicable only to moneys received at eash
sales of lands, and does not inclde mloney paid on account of timber depredations.

The eighth clause of section 2238 R. S,, fixing a fee of five dollars to the register and
receiver for superintending public land sales, does not authorize the collection of
such fee on the sale of an isolated tract.

Secretary Bliss to the Commissioner of the General Land Office, November
(W. V. D.) 12, 1897. (C. J. W.)

On June 10, 1895, on the presentation of the quarterly account of
Clarence Dennis, receiver of public moneys at Ashland, Wisconsin,
your office rejected an item of one per cent commission charged by said
officer on timber depredations.

On June 19,1895, in reply to a communication from Clarence Dennis,
in reference to said quarterly account, your office stated expressly that
registers and receivers were not entitled to commissions on moneys
received on timber depredations, and that paragraph two, Sec. 2238 of
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the Revised Statutes, providinig a fee of one per centum on all moneys
received at each receiver's office, is not considered as applying to any
moneys except receil)ts from cash sales.

On July 1, 1895, th e register and receiver joined in a. written request
that your office reconsider said decision of June 19, 1895.

On August 8, 1895, in. reply to said application for reconsideration of
the conclusion reached in office letter ("M") of June 19, 1895, your
office adhered to said conclusion.

On October 14, 1895, the attorneys for the register and receiver
asked for a review of your office decision of June 19, 1895, and one of
October 4, 1895. In the latter decision the question was, whether or
not the purchaser at a sale of an isolated tract was required to pay the
tee of five dollars per diem lowed by paragraph eight of See. 2238,
and your office held that the purchaser was not properly chargeable
therewith.

Your office, on December 4, 1895, denied the motion for review of the
decisions referred to, and the register and receiver have appealed.

The appeal involves the construction of the second paragraph of
section 2238 of the Revised Statutes, in reference to commission of one
per cent on moneys received, and of paragraph eight of said section, in
reference to per diem pay of registers and receivers for superintending
public land sales. The second paragraph has been uiformly held to
apply only to moneys received at cash sales of lands, this being the
only fund paid into the receiver's office, at the date of the act providing
said commission, April 20, 1818 (3 Stat., 466). The contention is, that
it is error to consider the intention of Congress in the passage of the
original act, for the reason that said paragraph has been re-enacted
and the original act repealed. Section 5596, Revised Statutes.

It appears from the General Land Office instructions issued to regis-
ters and receivers, under date January 23, 1880 (C. L. 0. Vol. 6, p. 19-5),
that your office has construed paragraph two of section 2238 of the
Revised Statutes, since the revision. Said circular contains the fol-
lowing quotation from a decision of your office,- dated March 6, 1878:

Paragraph 2, See. 2238, Revised Statutes, providing ['a fee of one per centum on
all moneys received at each receiver's office," is not considered as applying t any
moneys except receipts from eash sales. The fees and commissions received on other
than cash sales, and the commissions paid to registers and receivers by the United
States on account of cash sales, are not regarded as moneys received at the receiver's
office, within the meaning of the law, on which an additional one per centum can be
claimed. It is not to be presumed that the statute contemplated the allowance of
commissions upon the commissions and fees already paid.

Paragraph 2 of Sec. 2238, Revised Statutes, is a literal reproduction of the act of
April 20, 1818. At that period no disposals of the public land were made except for
cash. Hence the law applied to cash sales only.

Since the passage of the act of 1818, the pre-emption and homestead systems have
been established, together with other methods of entering and locating the public
lands, and a schedule of fees and commissions especially adapted thereto has been
provided. The twelve paragraphs of Sec. 2238 embrace the several classes of fees
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and commissions allowed to registers and receivers. Paragraph 2 relates to cash
sales. The fees and coummissions on all other classes of entries and locations are
particularly specified in the remaining eleven paragraphs.

In your office letter ("M") of December 4, 1895, the quotation above
referred to is followed by this statement:

The uniform practice of this office since March 6, 1878, has been in conformity with
the instructions just quoted, and the practice of the Treasury Department, which
now audits the accounts of the registers and receivers, is also in accord with the
ruling of this office in this matter.

The decision contained in my letter of June 19, 1895 is in conformity to a well
established practice and is sustained by a long line of precedents, both in this office
and the Treasury Department, and I must therefore decline to alter it.

The supreme court in Steamship Company v. Joliffe (2 Wall., 450),
indicates the rule to be, that revisions of the law are not to be regarded
as new acts, but rather as the continualnce of old ones. Since the act
of 1818 seems to have been carried into the revision without substau-
tial change, the effect of the revision as to this clause was to continue
the old law, and the status at the time of the passage of the old law, as
well as at the time of the revision, may be properly considered in deter-
mining its meaning. This your office seems to have done in constrting
the different clauses of the whole section, which all relate to compensa-
tion of registers and receivers.

As to clause eight, a similar rule of construction was adopted, and it
was held that the purchaser of an isolated tract at a public sale was
not chargeable with the per diem of five dollars contemplated and pro-
vided i said clause.

In the case of Isham R. Darnell (21 L. D., 454), it was held:

That the local officers are not entitled to collect a fee from one who purchases at
a public sale land sold as an isolated tract.

As shown by your office, the interpretation placed upon these clauses
is in accord with the instructions and rulings of your office long
adhered to, and followed also by the Treasury Department. I such
cases the rule should not be changed, unless manifestly erroneous.

In the light of the history of the legislation touching the compensa-
tion of registers and receivers, the rulings and practice of your office
and the Treasury Department seem to have been within the meaning
of the law, and will not be disturbed.

Your office decisions of June 19, August 8, and December 4, 1895,
are affirmed.

PRACTICE-NOTICE OF APPEAL-RES JUDICATA-OLAHOMA LAwDS.

SPROW ET AL. V. MILLER.

Where a notice of appeal is served on the attorney of the adverse party, as shown
of record, the right of such appellant to be heard should nothe affected by the
fact that said attorney was not at such time authorized to represent the appellee.
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The rule of es juedicata is not applicable to a decision denying a party the right to be
heard on appeal where such decision is the result of a mistake of fact on the
part of the Departnient.

Entering the Cherokee Outlet, on the day of opening, from an adjacent Indian reser-
vation does not disqualify the settler.

Secretary Bliss to the Commissioner of the General Land Office, November
(W. V. D.) 12, 1897. (G. B, G.)

This case is before the Department on the petition of Thomas M.
Hartshoin asking that departmental decisions herein of August 4,1896,
dismissing his contest against the entry of George L. Miller, ad on
review December 26, 1896, reaffirming said decision, be vacated, and
that his contest be reinstated.

This case is complicated with docket case number 24-479 to a degree
that it has been found necessary to examine the records in both cases
to a correct understanding of the question here presented. This last
named case is styled the case of Frank A. McKee, Thomas M. Harts-
horn, Nathan C. Hoclhiiey, Elmira R. Greason v. David D. Duncan.

In the case at bar the land involved is the NW. 1 of Sec. 9, T. 26 N.,
R. 1 E., Perry land district, Oklahomna, and in the other case the land
involved is the NE. of Sec. 8, T. 26 N., R. 2 E., same land district.
These tracts of land are in adjoining sections and within that part of
the Oklahoma Territory known as the Cherokee Outlet, opened to
settlement and entry on the 16th day of September, 1893.

The petitioner, Thomas Hartshorn, claims the W. J of the said NW. i
of Sec. 9 and the E. J of said NE -: of Sec. 8.

On September 23, 1893, George L. Miller made homestead entry for
the said NW. of Slec. 9, and on March 12, 1894, David D. Duncan
made homestead entry for the said NE. i of Sec. 8, based on his soldier's
declaratory statements filed September 18, 1893. On November 13,
1893, Hartshorn filed an application to contest Dunvcan's filing, and on
November 15, 1893, filed affidavit of contest against the entry of Miller,
alleging prior settlement in both cases.

There were other contestants and claimants for each of the above
described tracts of land, or parts of each, among whom was Henry A.
Sprow, who claimed by virtue of prior settlement all of the land
embraced in the entry-of Miller.

Separate hearings were ordered by your office. A hearing was had
at the local office in the case of McKee et al. against Duncan. At
that hearing Thomas M. Hartshorn testified that he was at twelve
o'clock, oon, September 16, 1893, on the Ponca Indian reservation.

On May 29, 1895, on motion of the contestant, Sprow, in the case Of
Sprow and llartshorn v. Miller, the contest of Hartshorn was dis-
iissed as to the W. of the NW. of Sec. 9, for the reason that he

entered the Cherokee Outlet on the 16th day of September, 1893, from
the Ponca Indian reservation. On November 12, 1894, Miller's entry
had been canceled by relinquishment, and on the same day Sprow filed
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homestead application for the NW. of Sec. 9, which was suspended
to await action on contest of Hartshorn. O June 26, 1895, Hartshorn
appealed from the action of the local officers dismissing his contest,
and on November 13, 1895, your office. affirming the action of the local
officers said:

It was held in the case of Cagle . Mendenhall (20 L. D., 446), that such entrance
was illegal and a bar to entry of lands within the Cherokee Outlet. That ease
governs this; therefore your decision is affirmed.

Further appeal brought the case to the Department, together with a
motion to dismiss the same, filed by connsel for Sprow, alleging that
the appellant had failed to serve said Sprow with a copy of the appeal
as provided for by the rules of practice.

On August 4, 1896, the Department passing on said motion said:
Counsel for Hartshorn intending to serve said appeal upon contestant, Sprow et l.,

served instead a copy of the appeal in the case of McKee, Hartshorn et al. v. Dulncan
upon the attorneys in that case; and did not discover the error and serve a copy of
the appeal in the case at bar upon the attorneys in said case until after the lapse of
considerably more than the sixty days prescribed by the rules of practice. There-
upon counsel for Sprow files a motion asking that said appeal he dismissed. In view
of the facts set forth, the motion must be granted; the appeal is therefore dismissed.

Motion for review of said decision was filed, and on December 26,
1896, denied without discussion.

The petition now under consideration was entertained on June 21,
1897, and has been refiled with evidence of service.

It is now made to appear, by the petition and exhibits filed there-
with, and more especially from the affidavit'of Mr. E. Bee. Guthriel a;
member of the law firm of Howe and Guthrie, that my predecessor,
Mr. Secretary Smith, was in error in finding that the appeal served by.
Hartshorn on the law firm of Howe and Guthrie was an appeal in the
case of McKee, Hartshorn, and Duncan. Mr. Guthrie states, under
oath, that as a member of saiid, firm he accepted service of the Com-
missioner's decision in the case of Sprow and artshorn v. Miller, that
he accepted service in said case as attorney for Sprow, and also
accepted service for Sprow upon Hartshorn's appeal and specification
of error."

It appears that neither Mr. Guthrie nor the firm of Howe and Guthrie
had authority from Sprow to represent him in the premises, but the
mistake was an inadvertence on their part. At-thei time that Harts-
horn's appeal was served on them they appeared 'as the attorneys of
record in that case, and the only attorneys of record appearing to rep-.
resent the said Sprow. The action of Hartshon, therefore, in serving
them can not i beli to affect him to his injury.

It is now urged by counsel f6 Spr6wthat the case is closed, that
Sprow has been permitted to make (an entry of the laud under the
decisions of my predecessor, and ask that the rule es judicata be
invoked; and further that, inasmuch as at the time the Commissioner's
decisioin h1rein was rendered on the merits of the case, the doctrine of
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the case of Cagle v. Mendenhall (supra) was in full force, and that
under the admitted facts of record Hartshorn was disqualified from
having entered the land on the day of the opening from the Ponca
Indian reservation, and that under the decisions of the Department
this being a closed case, it will not be re-adjudicated under a changed
construction of the law.

Ordinarily, this contention would not be without weight. But it will
be remembered that this ease has never been finally adjudicated by the
Department on its merits. artshorn was denied the right of appeal
on a mistake of fact, the effect of which was to deny him a hearing.
Under such circumstances the rule res judicata can not be invoked.

In the case of Brady v.Williams, 23 L. D., 533, it was held that persons
makging the run from the one hundred feet strip set apart by the Presi-
dent's order around the Cherokee O utlet for the occupancy of intending
settlers were not disqualified as settlers by the fact that in entering
thereon they passed over an adjacent Indian reservation, and the case
of Cagle v. Mendenhall, supra, was overruled.

Hartshorn was therefore not disqualified on account of his entering
the strip on the day of the opening from the Ponca Indian reservation.

This case can not be decided on the record before the Department;
all questions of prior settlement on the land in controversy could, per-
haps, be determined from the record in the case of McKee et at. v.
Duncan, but in the case at bar Sprow has not had his day in court.

The aforesaid departmental decisions herein are hereby vacated, and
you are directed to order a hearing between Sprow and Hartshorn to
determine the question of prior settlement.

DESERT LAND ENTRY-MORTGAGEE-ASSIGNEE.

ThOMrS B. JEREMY (ON REVIEW).

A mortgagee who secures the foreclosure of a mortgage covering land embraced
within a desert land entry, prior to the time when final proof is due on said
entry, may be regarded asan assignee thereof, and entitled to submit final proof.

Secretary Bliss to the Commissioner of the General Land Office, November
(W V. D.) 12,1897. (G-. B. G.)

On September 16, 1893, one William C. Dyer made desert land entry,
No. 3843, for the N. i of Sec. 29, T. 1 N., R. 2 W., Salt Lake City, Utah.

On September 17, 1895, there was transmitted to your office a mort-
gage of said entry, dated October 9, 1893, from the said Dyer to Thomas
B. Jeremy, given ostensibly to secure the payment of a note, therein set
forth, for $1500, money borrowed to improve said laud. Accompanying
said mortgage was an affidavit of Jeremy, in which it is set out, sub-
stantially, that he is a citizen of the United States, of legal age, and
that Dyer has died without heirs. There was also transmitted a second
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year's proof, submitted by Jeremy, that shows an expenditure by him
of $487 upon said entry. He prayed that he be recognized as the
assignee of said entry by virtne of said mortgage.

By departmental decision of May 10, 1897 (24 L. D., 418), in said
matter, it was held that, in view of the provisions of the statutes of
Utah, Jeremy could not be recognized and treated by the Department
as the legal assignee of Dyer's entry, but said:

If he shall by the foreclosure of his Mortgage under the laws of Utah, as suggested,
place himself in a position to be recognized as the assignee of Dyer, I see no just
reason why he may not be 'allowed to submit proof under the former's entry; and if
so submitted, the same will be dilly considered.

A motion for review and reconsideration of this decision has been
file!, in which no specific error is assigned, but it is urged in argument
that inasmuch as the promissory note, for which Dyer's mortgage was
given, is made payable on or before three years after its date, Jeiemy
can not foreclose the mortgage until after said three years have expired;
that in the case of said desert land entry,
"proof must be made within the statutory period, and annual proof must be made
each an d every year; if this is not done, then the entry is subject to contest ; (that)
"Jeremy has done everything that the law requires in the way of annual expendi-
tues, and if recognized as the assignee stands ready to make proof and payment for
the land; but he could not go into court and get a judgment within the time that
proof and payment is required under the statute."

It is not the province of the Department to decide questions relative
to the disposition of the public lands in advance of their orderly presen-
tation. As a mnotion for reconsideration, nothing is now presented
-which has not already received careful consideration. A mortgagee
under the laws of Utah is not an assignee of desert lands within the
meaning of the amendatory desert land act of March 3, 1891 (26 Stat.,
1095), undet which 1yDer's entry was made. The strong equities pre-
sented by the record in favor of the mortgagee induced the Department,
in the decision under eview, to make certain suggestions which it
was thought would eable him to bring himself within the act. It was
thought that the foreclosure of the mortgage would place Jeremy in
position to be recognized as the assignee of Dyer, that no just reason
was seeil why in that event he might not be allowed to submit proof
under Dyer's entry, and that if so submitted, the same would be duly
considered.

By the amendatory act of March 3, 1891 (supja), the lifetime of a
desert and entry is four years. The amendatory act differs fromn the
original desert land act of 1877 in that it required an expenditure of
one dollar per acre each year for three years, and yearly proof of such
expenditure.

By the act of July 26, 1894 (28 Stat., 123), the time for making final
proof and paym ent on all desert land entries was extended for one year
beyond the time at which proof and payment were due or might there-
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after fall due under existing law; and by the act of Aagust 4, 1894
(28 Stat., 226), it was provided:

That in all cases where declarations of intention to enter desert lands have been
filed, and the foi years limitwithin which final proof may be lacle had not eipired
prior to January first, eighteen hundred and ninety-four, the time within which
final proof may be made in each such case is hereby extended to five years from the
date of filing the declaration.

The entry in the case at bar having been made on September 16, 1893,
final proof thereon would not be required until September 16, 1898, and
since the note and mortgage executed by Dyer were due and payable
on October 9, 1896, it would seem that the mortgagee would have ample
time to foreclose the mortgage before final proof on the entry would
become due.

The Department will not at this time consider questions suggested
by the motion for reconsideration, in the matter of the alleged expen
ditures and reclamation of the land, nor any question as to the yearly
proofs of the satie required by law. These it will be time enough to
consider when the Department is in possession of all the facts aid
after Jeremy shall have become entitled to such relief as can be given
an assignee under the law.

PRACTICE-MOTION FOR REVIEW-CONTESTANT-APPEAL.

LAWRENCE V. SEEGER (ON REVIEW).

The rule of practice relative to closing cases on review announced in Allen v. Price,
15 L. D., 424, did not contemplate its application to cases where an entry had
been formally canceled prior to said decision.

A snucessful contestant will not be held to have lost his preferred right of entry by
failure to exercise the same within the statutory period, where his action is
based on the advice of the local office as to the departmental practice then in
force.

On appeal from a decision of the General Land Office all questions involved in the
record are brought within the jurisdiction of the Department;

Secretary Bliss to the Gommzissidner of -te General.Land Ofce, November
(WjT V ) 12, 1897. (G. B. G.)

This case is before the Department on the motion of the defendant,
Henry W. Seeger, for review of departmental decision of May 25, 1897,
in the case of Thomas J. Lawrence v. Henry W. Seeger, involving the
NW. 4 of Sec. 15, T. 11 N., RI. 3 W., Oklahoma land district, Okla-
homa (24 L. D., 477).

On October 24, 1892, your officei in accordance with the directions
given by the Department in its decision of October 10, 1892, in the
case of Thomas J. Lawrence v. John R. Furlong, canceled the entry of
Furlong or said tract and threw the land open to entry by the first
qualified applicant, subject only to the preference right of the contest-
ant, Lawrence.
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On November 26, 1892, the local officers served notice Lpon Lawrence
of the cancellation of Furlong's entry.

The record does not show when notice of said departmental decision
of October 10, 1892, was served upon Frlong. On January 6, 1893,
however, he filed a motion for review of said decision.

On April 8, 1893, the defendant herein, Henry W. Seeger, appeared
attlie local office, presented a withdrawal by Furlong of the motion for
review, and was permitted to make an entry of the tract.

On April 19, 1893, Lawrence filed his homestead application for the
land, which was rejected for conflict with Seeger's entry.

On the appeal of Lawrence your office on December 27,1893, held
that his right was superior to that of Seeger and called upon Seeger to
show cause why his entry should not be canceled. This decision was
not put upon the ground that Lawrence had a valid existing statutory
preference right, that right being therein held to have expired, but that
being a settler oil the land, he had three months time after the record
was cleared within which to assert his claim to the tract.

Notice of this decision was served upon counsel for Seeger on Jan-
uary 4, 1894, but no showing being made in support of said entry, on
August 17, 1895, said attorneys were served with a second copy of said
decision, ad on September 27, 1895, Seeger filed appeal to the Depart-
ment.

By letter of November 20, 1895, your office declined to forward the
appeal, for the reason "that the decision of December 27,1893, ordering
him to show cause, is not appealable," and further

that Seeger has failed, after due notice, to make any showing in support of his
entry, and the same is hereby held subject to the right of Lawrence to exercise his
preference right.

Seeger thereupon filed a second appeal to the Department, and on
May 25, 1897, the Department, affirming your office decision, said:

Lawrence contested Furlong's entry, not on the ground of prior settlement, but
on the ground that Furlong was disqualified. It is true that he alleged settlement
on April 22, 1889, but he did not claim that he had settled prior to Furlong; on the
contrary, he testified at the trial that Furlong was on the landwhen he reached it.
The time when he actually settled, then, was immaterial, as he had no rights as
against Furlong by virtue of that settlement. On the cancellation of Furlong's
entry Lawrence had a contestant's preference right for a period of thirty days, and
the principal question for consideration here is as to the date when that preference
right began to run.

Before notice was served upon him of departmental decision of October 10, 1892,
the practice in regard to closing cases after final judgment by the Department had
been changed. When the local officers advised him, thenI that he should not attempt
to exercise his preference right until after the expiration of the time allowed Fur-
long for filing motion for review, they were following the new practice-the practice
authorized by the decision in the case of Allen r. Price. Under that decision it wars
their duty to reserve the land from entry until after the expiration of the time
allowed for filing motion for review, and had Lawrence tendered his homestead
application during that time they would have had to reject it.

Furlong filed motion for review on January 6,1893. The effect of that motion
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was to suspend all further action in regard to this land until it had been disposed
of. It was withdrawn on April 8,1893, and at no time prior to that date could
Lawrence's preference right as a successful contestant have attached. He filed his
homestead application on April 19, 1893, and consequently was in time. It was
error on the part of the local officers to allow Seeger to make entry on April 8, 1893.

The motion for review of this decision specifies two grounds of errors
viz:

Ist. That said decision is predicated solely ripon the assumption that the practice
in the case of Lawrence a. Furlong was governed by the new rule of Allen a. Price;
while in truth and in fact the practice in that case was not governed by the new
rule.

2nd. That it was error to re-open the question of Lawrence's claim to a preference
right of entry as successful contestant, in that the same was fully passed upon by
the Hon. Commissioner, in his decision of December 27, 1893, and the preference
right held to have expired, and no appeal was taken from that holding, and that
question was in no Wise before your honor for adjudication.

These grounds of alleged error are urged with much elaboration of
argument.

It is true that the decision under review is predicated solely upoD the
assumption that the practice in the case at bar was governed by the
rule in the case of Allen v. Price. It is also true that the practice in
the case at bar should not have been affected by the new rule.

In the case of Allen v. Price, supnra (15 L. D., 424), it was held, that
on the successful termination of a contest the land embraced in the
canceled entry should be reserved for the benefit of the contestant
during the statutory period' provided for the exercise of his preferred
right of entry. If an application to enter is presented during sai(l
period, by a stranger to the record, it should be held in abeyance to
await the action of the contestant. This rule was, however, expressly
limited by the decision to future cases, and it was said that the case at
that time under consideration must be governed by the rle then in
force. This decision was made on November 15, 1892.

It results in the case at bar, the judgment of cancellation therein of
October 10, 1892, having been carried into effect on October 24, 1892,
by the cancellation of the entry of Furlong, the rule in the case of
Allen v. Price was without application. The application of Seeger,
therefore, made on April 8, 1893, he being the first qualified applicant
to enter the tract after the cancellation of Furlong's entry, was prop-
erly allowed by the local officers under the rule then in force as to that
case. But it does not necessarily follow that his entry should stand in
the way of the exercise by Lawrence of his preference right of entry
resulting from his successful contest of Furlong's entry.

Under the old rule an entry of land made pending the exercise of the
preference right of entry of a successful contestant was made subject
to the exercise of. that right within the time allowed by law. So the
question here is, whether Lawrence has lost his preference right by
reason of his own laches. I think not. It is true that he was required
under the law and regulations of the Department to assert his prefer-
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ence right within thirty days from notice of the cancellation of the con-
tested entry. This he did not do, but, as has been seen, the local
officers, acting presumably on the assumption that the rule in Allen v.
Price would govern the procedure in the case at bar, advised him that
he should not attempt to exercise his preference right until after the
time allowed Frlong for filing motion for review. This advice was
erroneous and misleading, was presumably the cause of his not making
his application within the time prescribed by the old rule, and being
the advice of the officers of the government merely UpOl a question of
departmental practice, should not operate to deprive the applicant of
his ights under the law. He Bled his application in less than thirty
days after the Motion for review had been disposed of, which, under the
circumstances, is held to be in time.

The second assignment of error is without force. The fact that the
contestant did not appeal from the decision of your office of December
27, 1893, holding that his preference right of entry had expired, will
not interfere to deny him the benefit of anything in. the record, when it
is remembered that your said office decision was in his favor, though on
another ground, and there was consequently no necessity for him to
appeal.

The decision of your office gave him all he asked for, to wit, the right
to make entry of the tract.

Moreover, the appeal of Seeger brought the whole record to the
Departmenit, and every question i the. case was fully within the juris-
diction of the Secretary of the Interior. There was no error in the
decision complained of prejudicial to the rights of the complainant, and
his motion is denied.

PRACTICE-AFFIDAVIT OF CONTEST-EVIDENCE-OKLAHOMA LANDS.
DEVORE V. RiEHL.

The corroboration of an affidavit of contest is for the information and protection of
the local officers, and after a hearing is ordered the absence of such corrobora-
tion is immaterial.

In a contest based upon alleged priority of settlement it is not essential that the
affidavit of contest should set forth that the contestant has established residence
on the land, if, at such time, residence on his part not necessary.

The irregularity of order in which a party may be permitted to introduce his testi-
mony will not be held reversible error where such procedure is not prejudicial
to the rights of the adverse party, and is deemed necessary to the ascertainment
of the relative rights of both parties.

One who is within the Outlet at the date of the President's proclamation, occupying
a tract of leased land by the consent of the Indian agent, but goes outside there-
after, and there remains until after the opening, is not disqualified as a settler,
if, by his former presence within the prohibited territory, he secured no advan-
tage over others.

Secretariy Bliss to the Commissioner of the General Land Office, November
(W.Vr. D.) 127 1897. (Ga. B. G.)

The case of Oliver J. Devore v. John A. Riehl has been considered
on the appeal of the defendant from your office decision of February
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20, 196, holding his homestead entry, No. 608, for the SE. i of Sec. 35,
T. 26, R. 1 E., Perry land district, Oklahoma, subject to the plaintiff's
superior right.

The entry of Riehl for said land was made on September 23,1893,
and onl Deeember 11, 1893, Devore filed his affidavit of contest, alleging
that,
on the 20th day of September, 1893, afflant went upon said tract of land with the
intention .of claiming the same as a homestead, under the homestea1 law, and made
settlement thereon; that on said day I plowed one furrow around the entire claim;
that I laid a foundation of 2 by 6's spiked together as a foundation for a house, and
hauled stone and placed six piers thereunder; also plowed a tract around said foun-
dation; that on the 25th of September I plowed two acres of said tract; and that
said settlement was prior to the entry of Riehl and prior to any settlement made by
said elntryman or any other person on said tract.

This affidavit was not corroborated.
A hearing was ordered for May 1, 1895, but was continued from time

to time until August 13, 1895. In the meantime, however, on July 13,
1895, IRiehl filed a motion to dismiss the contest, for the reason that the
allegations in the affidavit are not sufficient to constitute a cause of
action, and that the same is not corroborated. Devore had personal
notice of said motion, and on July 25, 1895, filed an amended affidavit
of contest, duly corroborated. The amended affidavit is substantially
the same as the first, but alleges, further, that the contestant

followed said improvements, up by the establishing of his actual residence on said
tract of land on or about 13th day of Deeember, 1893, and has continually resided
there ever since, and has made other and valuable improvements on said tract.

When the case was called for trial, at the local office, attorneys for
the entryman objected to the introduction of evidence under the affidavit
of contest, for the reason tat the original affidavit of contest, filed
December11,,1893, was a "legal nullity,'7 and for the reason set forth in
motion to dismiss, filed July 13, 1894; and for the further reason that
the same was -not a lroper basis of anamendient, and that no proper or
sufficient form of a legal affidavit of contest was filed within the three
months of the date of alleged settlement.

This objection was overruled, and an exception taken at the time.
The cause proceeded to trial, whereupon the plaintiff offered his tes-

timony in chief touching his alleged settlement on the land in contro-
versy, his improvements thereo, ,and the date thereof. The defendant
then introduced certain testimony in rebuttal, and certain other testi-
mony tending to show that the contestant was disqualified for having
been in the Cherokee strip during the prohibited period. The con-
testant was then permitted to introduce testimony 4.n the question of
his alleged disqualification, and also to introduce other and further
testimony on the main issne of his alleged prior settlement. This tes-
timony was introduced over the objection of the defendant.

The local officers found that the .contestalnt made settlement on the
land prior to the defendant's entry, and th at he was not disqualified.
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Your office affirmed the finding of the local officers. and approved
the rulings made by-those officers in the progress of the trial.

In the appeal now under consideration it is urged by the entryman,
substantially:

1st. That it was error to order a hearing on plaintiff's first affidavit of contest,
and error to allow it amen' ecl.

2nd. That it was error to allow the contestant to offer evidence in chief after the
dofenlat had met and overcome contestant's evidence on the main issue.

3rd. That it was error to hold that the contestant was not shown to be disqnalified.
4th. Error in holding that the contestant's settlement was prior to that of

defendant.

The contestant's first affidavit of contest was good. It alleged set-
tlement prior to the entry of the defendant and prior to any settlement
made by him or any other person. It did not allege the establishment
of residence, but, at the time the affidavit was made, an allegation of
residence was not necessary. A settler has a reasonable time after
settlement to establish residence, and what is a reasonable time will
depend on the circumstances of each case, and any question as to the
timely establishment of residence might have been raised at the hear-
ing by the entryman by a plea in the nature of a confession and avoid-
ance. Nor was the affilavit fatally defective for want of verification.
The local officers have a large discretion in ordering hearings, and the
corroboration of an affidavit of contest is for their information and
protection, and the fact that an affidavit of contest is not corroborated
is not one that can be taken advantage of by the parties. Moreover,
in the case at bar, the amended affidavit was duly corroborated and
related back to the original affidavit.

The order in which the contestant was permitted to introduce his
testimony was irregular, but the inadequate provisions of law govern-
ing trials before te local officers, and more especially the lack of
authority in those officers to issue compnlsory process to secure the
attendance of witnesses, render their attendance capricious and uncer-
tain, so that the ordinary rules of introducing testimony must often be
departed from to meet the demands of a more substantial justice. It
is not perceived how the substantial rights of the eutryman have been
injuriously affected by the rulings of the local officers in this regard.
The contestant had made aprima facie case of settlement on a certain
date. This the defendant undertook to break down, and, in a manner
succeeded. The contestant was then permitted to introduce other wit-
nesses on the same issue. It will be assumed that the local officers
believed this procedure necessary to an ascertainment of the just rights
of the parties. Those officers state in their decision herein that they
permitted it for the sole "purpose of ascertaining the truth," and fur-
ther that the contestant did not, on the day he submitted his evidence
in chief, have other witnesses on that point, and for this additional
reason they were permitted to testify on the following day. There is
no reversible error in this procedure.
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On the question of alleged disqualification, it appears that the land
in controversy is in the Cherokee Outlet which was opened to settle-
ment and entry on the 16th day of September, 1893. It appears further
that the contestant was in the Outlet at the time of and after the
President's proclamation relative thereto. It appears, however, that
he held a lease. for certain allotted lands in the Cherokee strip from a
Tonkawa Indian, ad that he was on this land for the purpose of look-
ing after a crop of hay; that he was there by the written consent of
the Indian agent, and that he was not on or in sight of the land in con-
troversy. He went out of the strip as soon as he heard of the Presi-
dent's proclamation, and staid out until twelve o'clock, noon, the day
of the opening. He did not settle on the land in controversy until
four days after the opening. It is clear that his presence in the pro-
hibited territory secured him no advantage over others.

The clear preponderance of the testimoniy shows that he made settle-
ment on the tract in controversy on September 20, 1893. The defend-
ant does not claim to have made settlement on the land before the date
of his entry, September 23, 1893. Contestant's settlement was prior to
the settlement and entry of the defendant, he established residence
within a reasonable time, and has since resided on and cultivated the
land as required by law.

The decision appealed from is affirmed.

CALIFORNIA SCHOOL LANDS-INDEMNITY SELECTIONS.

INSTRUCTIONS MODIFIED.

Secretary Bliss to the Commnissioner of the General Land Office, Novem-
ber 17, 1897. (A. M.)

In your letter of the 10th instant you called attention to the circular
of July 23, 18S5-4 L. D., 79-wherein the local land officers of the
several IUnited States land offices in California were instructed as to
the form in which indemnity school selections should be presented, and
quoted the last paragraph thereof as follows:

It having been represented that in the State of California the local officers in some
of the districts cannot with certainty certify to the validity of the bases used for
indemnity school selections on account of the complicated condition of land affairs
in the State and imperfection of their records, the registers and receivers therein are
directed, upon the filing of applications to make such selections, to certify as to the
dates of filing thereof and the condition of their records as to tracts selected and the
bases used; ad forward the applications to this ffice by special letters for instruc-
tions. They will withhold approval of the applications and. refuse to receive the
legal fees until advised by this office that the selections may be admitted.

With respect to this paragraph you have stated that the conditions
that prevailed when the circular was adopted no longer exist and that
its requirements entail additional and unnecessary work on your office,
beyond that required in acting on similar selections from other States.



384 DECISIONS RELATiNG TO THE PUBLIC LANDS.

You have accordingly, in view of reasons set forth, recommended
that the circular mentioned be modified by striking therefrom the para-
graph quoted, and that you be authorized to instruct the local officers
in California to accept list of selections and collect fees thereon, on
presentation, if their records show the selected lands to be subject to
selection and free from adverse claims, and that the bases of the selec-
tioiis are prima facie valid.

As by this modification the State of California will be placed on the
same footing with other States in the matter of school land indemnity
selections, and as it appears that the retention of the paragraph is no
longer necessary I hereby modify the aforementioned cirenlar by
eliminating therefrom the paragraph under discussion and direct that
you instruct the local officers in California in accordance with your
recommendation.

CLARI V. MANSFIELD.

Motion for review of departmental decision of April 22, 1897, 24 L.
D., 343, denied by Secretary Bliss November 17, 1.897.

PRE-EMNIPTION-INTERVENING CLAIMNIS-CONTESTANT.

GRANFLADEN V. HAMILTON.

Failure to submit pre-emption final proof, and make payment for the land, within
the statutory life of a filing on unoffered land, does not defeat allrights under the
filing, bt subjects the claim to any legal settlement clain that may intervene.

As between a pre-emptor thus in default and a homestead claimant for the sale
land, who is also in default, in the matter of settlenient and residence, the
superior right is with the one who first takes steps to cure his default.

A successful contest against the homestead entry in such a case will not defeat the
right of a minor claimant under the pre-emption filing to submit final proof, if,
prior to the conclusion of said contest application is made to complete the pre-
emption claim, and it appears that the contestant had not made settlement on
the land at such time, and was aware, at the time of initiating his contest, of
the fact that the minor with his guardian was residing upon and claiming the
land.

Secretary Bliss to the Commissioner of the General Land Offce, Yovem-
(W. V. D.) ber 17, 1897. (W. A. E.)

On February 10, 1880, Mary T. Jacobson filed pre-emption declara-
tory statement for the N. .of the NE. and the SW. 4 of the NE. .of
Sec. 23, T. 106 N., R. 50 W., Mitchell, South Dakota, land district,
alleging settlement January 25, 1880. Said land being unoffered, the
time for making proof and payment under the filing expired October
25, 1882.

On September 8, 1893, T. J. Spangler made homestead entry for the
same land.
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On April 25, 1895, Tames Hamilton filed affidavit of contest against
Spangler's entry, charging abandonment.

Hearing was had June 4, 1895, the defendant Spangler making default.
June 29, 1895, Thomas L. Grantladen, guardian of Lewis T. Jacobson,

ininor heir of Mary T. Jacobson, deceased, filed an application to make
proof and payment under the decedent's filing. This application was
rejected by the local officers on August 2, 1895, for the reason that the
land was eml)raced in the homestead entry of Spangler, and that proof
could not be made under said filing after the lapse of the statutory
period.

The local officers also, on the same day, recommended the cancella-
tion of Spangler's entry.

Spangler did not appeal, but Granfiaden filed appeal from the rejec-
tion of his application.

On January 28, 1896, your office anceled Spangler's entry, and
further held that Granfaflden's applicatioii was properly rejected.

February 6, 1896, amailton made homestead entry fr said tract,
and on March 27, 1896, Granfladen filed appeal from your office decision.

It appears fron the affidavits submitted with Granfladen's applica-
tion that Mrs. Jacobson applied to make proof on November 10, 1880,
and started to the local land office for that purpose, but was taken sick
on the way and died, leaving an infant boy as her sole heir; that a
guardian was appointed for the child, and that this guardian offered
proof on February 28, 1881, but did not make payment for the land
for the reason that he was unable to procure the necessary amount of
money at the time. Te guardian then consulted the judge of the
county court of the county in which the land is situated, and was
informed by him that the land could be held for the heir until lie should
become of age and make proof for himself, and that it would not be wise
for the guardian to make proof or encumber the land in any way.

It is further shown that the guardian and the minor heir have resided
on this land ever since the death of Mrs. Jacobson, and that valuable
and substantial improvements have been placed tbereon.

In the case of Larson v. Parks, 1 L. D., 487, it was held that:
Becamse a party fails only in the matter of time in subiittiig proof and makilg

palymelt, he should not e subjected to forfeiture unless a valid adverse interest his
attached.

In the case of Fideler v. Kurth, 5 L. D., 188, it was held that:
The right of a re-emflption settler, who did not file within the statutory piod,

is not defeated y the entry of a intervening homesteader who has filed to con-
ply with the W.

To the same effect is-the case of. Dunlap v. iRaggio et al., 5 L. D., 440,
wherein it was held that:

In the absence of a egal itervening settlement claim, there is no penalty for
failure to make proof and payment for noffered land within the statutory period.
The right of a pre-emptor to purchase is not defeated by the adverse claimn of a,
homesteader who alleges residence within less thani six montls after entry and fails
to show the same.

2670-VOL 25-25
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So also in the ase of Davis v. Davidson, S L. D., 417, in which it
was held that:

An intervening adverse laimaint, alleging settletneit rights acquired after the
default of the pre-enmptor, must show, in order to defeat the pre-eduptor's light of
purchase, an actual settlement, based on sbstantial and visible acts of improve-
ment.

The time for making proof and payment under Mrs. Jacobson's filing
expired October 25, 1882, but the failure to make proof and payment
within the statutory period did not work a forfeiture of all rights under
that filing. It simply subjected the pre-emption claim to any legal
settlement claim that mriight intervene.

It appears that Spangler, the intervening entryman, never settled
-upon or improved this land. He seens to have abandoned all elaim to
it as soon as he learned that the guardian and minor heir were residing
there. As soon as he defaulted in the matter of settlement and resi-
dence, he and the pre-emption claimant stood on an equal footing, and
thereafter the better right would rest with him who first took steps to
cure his default. Graniladen, by filing his application to make final
proof, took the first step, and thus acquired the superior right.

At the time, then, that Hamilton filed his affidavit of contest against
Spangler's entry, said entry was not the superior claim to the land, but
merely stood on an equal footing with the pre-emption laim. Before
the contest was decided, the pre-emption claim had become the superior
claim. Could Hamilton, by successfully contesting the inferior claim,
that is, the homestead entry, also defeat the superior claim, which in
this instance was the pre-emption claim? It seems to be a logical rul-
ing that the simple removal of the inferior claim did not in any way
affect the superior claim, and that it was necessary for Hamilton to do
something more than secure the cancellation of Spangler's entry in
order to defeat the rights of the pre-emption claimant. He might have
defeated the pre-emption claim by making settlement on the land prior
to the time Granfladen filed his application to make final proof, but he
did not do this. His settlement and entry are subsequent in date to
Granfladen's application.

Again, it appears that at the time Hamilton initiated his contest he
had full knowledge of the fact that the guardian and the minor heir
were residing upon and claiming this land. He testified at the trial
that prior to initiating contest he went out to the land and examined
it; that he found Granfladen living there; that he tried to get the job
of painting the dwelling house; that Granfiaden told him that on
account of bad crops he could riot afford at that time to have the
painting done; and that he thereupon offered to take Grauiladen's
note and wait onl him till fall.

In the case of Blake v. Marsh, 10 L. D., 612, it appeared that John
Blake filed pre-emlition declaratory statement for a certain tract on
July 1, 1870, and died before making final proof. His widow continued
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to reside upon and improve the land, bnt did not offer to make final
proof until April 2, 1880, when she discovered that on the preceding
day Henry J. Marsh had made homestead entry covering a portion of
the land embraced in the pre-emption filing of her deceased husband.
It was said in that case:

In the case at bar the evidence shows that Marsh knew that Mrs. Blake clained
said tract, that she had resided thereon continuously since her husbanid's death,
and le had fully recognized her superior right by asking permission, from both her
husband and Mrs. Blake, to eultivate a portion of the land . T.h. . Te fact that
Marsh, after living on his homestead claim, as he alleges for six years without any
claim of record, succeeded in placing his entry of record one day prior to the date
when Mrs. Blake appeared at the local office to perfect the claim filed by her hus-
band, will not defeat the superior equity of Mrs. Blake for the tract upon which she
had her home, and which Marsh knew she claimecd and had reason to believe she
was about to enter.

The Department will exercise its supervisory authority to see that the home of the
widowv and the orphans shall not be talken away by one who, "by a seeming compli-
ance with the forms of law," seeks to obtain title thereto under the homestead law.

See also Caldwell v. Carden, 4 L. D., 306; Turner v. Bungardner, 5
L. D., 377; Tustin v. Adams, 22 L. D., 266; Rector v. Gibbon, III U. S.,
276.

Whether, then, the case, as now presented to the Department, be
considered from the strict legal standpoint or from the standpoint of
equity and justice, the conclusion is the same, viz., that the guardian
should be allowed to make proof and payment under Mrs. Jacobson's
pre-emption filing for the benefit of the minor heir.

By your office letter of September 22; 1897, were transmitted the
record in the contest of one Fred Dede against the homestead entry of
familton, and the protest of Granfladen against said contest on the
ground that it is collusive and fraudulent.

As Dede's affidavit of contest, filed July 25, 1896, is subsequent to
Granfladen's application to make proof and payment under Mrs. Jacob-
son's filing, any rights that Dede may have in the premises are subject
to those of 0Grantladen.

Your office decision of January 28, 1896, is reversed so far as it rejects
Granfladen's application to make proof and payment. Dede's contest
will be suspended pending the submission of proof by the guardian.
If the proof submitted by the guardian is found to be satisfactory, you
will call upon Hamilton to show cause why his entry should not be
canceled.

HUDSON v. ORR.

Motion for review of departmental decision of May 11, 1897, 24 L. D.,
429, denied by Secretary Bliss November 17, 1897.
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DESERT AND ENTRY-ORDER OF SUSPENSION.

BASHO1E v. LATHAM.

On the revocation of an order sspending a desert land entry ime does not begin to
run against the eiitryman ntil he is properly served withl a definite notice of
such revocation.

Secretary Bliss to the Cononissioner o the General Land Ofce, November
(W. V. D.) 17, 189,. (E. M. R.)

This case involves the Nl. J- of Sec. 22, T. 27 S., R. 24 E., M. D. M.,
Visalia land district, California.

It appears from the record that ol the 30th day of April, 177,
J. K. S. Latham made desert land entry for the above described land,
which entry, together with others, was suspenled on September 2th,
1877, under order of September 12., 1877. February 1, 1891, said
general order of suspension was revoked ud(ter departmental directions
made on Jan uary 1, 1891.

On the 17th day of May, 1895, John Bashore filed a affi(lavit of
contest, alleging failure to comply with the terms of the desert land act
in the matter of reclamation of the land.

The local officers ordered a hearing to be had on August 5, 1895, at
which time the plaintiff appeared an(1 made affidavit, as provided, and
applied for order of service of notice by publication. This order was
accordingly granted by the local officers and September 13, 1895, set
as the date of hearing. When said timie arrived for the trial of the
cause, counsel for the defendant moved that the contest be dismissed
for the reason that no cause of action was stated i the affidavit of
contest, inasmuch as the allegation of non-reclamatiou was premature.
This mnotion was overruled and the contestant introduced testimony, to
which action the defendant excepted alleging that the appeal from the
ruling of the local officers, filed by him, had ousted them of jurisdiction.

On the 16th day of September, 1895, the local officers rendered their
decision finding that three years had elapsed-the time allowed by the
original desert land act-since the date of said entry, exclusive of the
period of suspension, and that the land had not been reclaimed they,
therefore, recommended the cancellation of the entry.

On appeal, your office decision of April 23, 896, reversed the action
of the local officers, holding that three years, exclusive of the period
of suspension, counting from the time proper service of such revoca-
tion of suspension was made on the defendant, to wit, the 22nd day of
August, 1893, had not expired.

Appeal by the plaintiff brings the cause before the Department.
In the case of Farnell et al. v. Brown (21 L. D., 394), it was held that

time did not commence to rn against a desert entryman' after the
order of revocation of the suspension, until due and proper notice of
such revocation was given him. That case arose in the same land
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office and had reference to the entries which were suspended and the
revocation of the suspension ordered February 10, 1891, by the' Depart-
ment. It was held in the opinion:

It is shown that froni May 9, to June 1, 1891, the local officers, by ordinary mail,
notified tie desert elitryman of the decision of February tO, 1891, and on Auguist ,
1893, your office instructed te local officers that this notice was insufficient, ias-
much as the Rules of Practice required notice to be sent by registered mail.

To the same effect is the case of White v. Dodge (21 L. D., 494).
Counsel for the appellant argues that the defendant was represented

before the Department by attorneys in the proceedings leading to the
decision of January 12, 1891, revoking the suspension of these entries,
and that they were notified thereof on February 10,1891, and that such
notice was, in law, notice to this etryman; further, that your office
erred in ot considering the notice given to said attorneys o said
date, February 10, 1891, and also the notice given them on the follow-
ing ates: August 5, 1892, November 7, 1892, December 2, 1892, and'
January 6, 1893, and that, therefore, the notice given on August 22,
1893, to the entryman was wholly unnecessary.

This question was considered in White . Dodge, o re-review (23
L. D., 240), and as now presented is in all essential respects similar to
the case as then preseuted, except that in said case the notice given
said attorneys on February 10, 1891, ad ou September 25, 1891, was
set out in fill, whereas in the cause at bar such alleged notices are not
set out and are referred to by date only.

In the case of White v. Dodge, On1 re-review, supra, it was held that
the notice contained in the letter of February 10, 1891, and that con-
taied in the letter of September 2.5, 1891, to the attorneys representing
one hundred and sixty-three desert entrymnen, in Kern county, Cali-
fornia, were not sufficient in themselves, and it was determined as
matter of law that the naxim id cerhurn est quod certumn reddi Potest did
not apply to natters of pleading, and that the notice shown was too
vague and indefinite.

This entry having been made on the 30th day of April, 1877, having
been suspended oil the 28th (lay of September, 1877, the or(er of sus-
pension having been revoked and proper notice thereof having only
been given on August 2, 1893, and the contest affidavit having been
filed May 17, 1895, it follows that this entry has only been in existence,
excluding the period of suspension, two years, one month and twenty-
four days, counting to the time of the filing of the affidavit of contest.

In this case, however, it appears from what has heretofore been set
out, that at the original date set for hearing, to wit, August 5, 1895, this
plaintiff set forth that he had not made service and asked for order of
service by publication, which order, as has been seen, was accordingly
granted and hearing set for September 13.1895. Without ascertaining
whent said service by publication became complete it is sufficient to say
that it became so prior to such latter date, making a total of two years,
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six months and twenty-one days that the entry had been in existence,
exclusive of the period of sspension, as determined up to the time
when proper notice of its revocation was given the entrynan.

Your office was correct in dismissing the contest and that action is
affirmed.

WAGO ROAD GRANT -MONA FIDE PU1RCHASER -CO]X1FIRINIATION.

CALIFORNIA AND OREGON LAND COMPANY.

The title of a purchaser in good faith from a wagonroadcompany of landspreviously
certified thereto, is confirmed, in the absence of adverse claims, although by the
true construction of the grant to said company said lauds were excepted there-
from; and in such case the only remedy left to the government is by way of suit
against the wagon road company to recover the value of saidt lands.

Secretary Bliss to the Connmissioner of the General Land Office, November
(W. V. D.) 19, 1897. (F. W. C.)

With your office letter of October 2, 1897, was enclosed a copy of
your office decision of April 2, 1897, in which it was held that the SA of
the NEI and E of the SEL and lits and 6 of See. 31, T. 18 S., R. 1
W., Roseburg land district, Oregon, were excepted from the grant made
July 2, 1864, (13 Stat., 355) to aid in the construction of the Oregon
Central Military ]Road, and in which a rule was laid upon said company
and its successors, the California and Oregon Land Company, to show
cause why proceedings should not be instituted to set aside the title
erroneously conveyed by the certification made on December 8, 1871,
on account of said grant.

The records show that the tract above described was embraced in the
donation certification of Oliver L. Barrett, filed April 4, 1855, which
claim remained of record until canceled by your office April 4, 1896.

To said rule the California and Oregon Laud Company responded,
asking the dismissal of the rule, upon the ground that the donation
notification was not sufficient to except the tract from the grant named;
and, further, that said company, the California and Oregon Land Com-
panty, had been adjudged to be a bona fide purchaser fomo1 the Oregon
Central Military Road Company of the land in question, in the case of
the United States v. The California and Oregon Land Co. (148 U. S.,
31), and that its title was therefore confirmed by the act of March 2,
1896 (29 Stat., 42).

Your office letter of May 22,1897, refused to dismiss the rule, and as
no further answer was made thereto the matter is submitted for the
consideration of this Department.

In the case of the United States v. Winona and St. Peter Railroad
Co., (165 U. S., 463) the court, after referring to the acts of March 3,
1887, (24 Stat., 556) and March 2, 1896, (29 Stat., 42) states that:

Our conclusion is that these acts operated to confirm the title to every purchaser
fronm a railroad company of the lands certified or patented to or for its benefit, not-
withstanding any mere errors or irregularities in the proceedings of the land depart-
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meut, and notwithstanding the fact that the lands so certified or patented Were, by
the true construction of the land grants, although within the limits of the grants,
excepted from their operation, provided that he purchased in good faith, paid value
for the lands, and, providing, also, that the lands were public lands in the statl-
tory sense of the term and free from individual or other claims.

Barrett's claim under the donation notification, which is held to have
been sufficient to have defeated the grant, having been duly canceled
and the California and Oregon Land Company having been adjudged
to be a bona fide purchaser from the Oregon Central Military Road
Company, it follows, under the decision above quoted, that as to the
land here involved the title of the California and Oregon Land Com-
pany must be held to have been confirmedi and no action should be
brought by the United States looking to the setting aside of the title
conveyed under the certiffeation before referred to. Te only right
remaining to the United States is the right to recover the value of the
land from the Oregon Central Military Road Company. To this end, I
have to direct that deniand be made upon said company, if still in
existence, or upon any one found who can be held liable through that
company.

DITTMIER V. WOLFE.

Motion for review of departmental decision of August 19, 1897, 25 L.
D., 137, denied by Secretary Bliss, November 19, 1897.

PRIVATE LAND CLAIM-SMALL I-IOLDING.

DONACIANO CHAVEZ.

Under section 12, act of March 3, 1891, all laims lder Spanish or Mexican grants,
referred to in section 6 of said act, arc to be held as abandoned, if not presented
before the court of private land claims within two years from the taking effect
of said act; d a grant occupying such status is couseqnently no bar to the
adj udi cation of a "small holding" lying within the imnts of such grant.

Secretary Bliss to the Commissioner of te General Land 0ffce, Noventlber
(W. V. D.) 19, 1897. (C. W. P.)

With your letter of August 11, 1896, y-ou transmit the appeal of
Donaciano Chavez from the decision of your office of April 15, 1S96,
suspending his "s1nall holding " claim, No. 1759, for 3.77 acres of land
in section 32, township 10 N., range 3 E., Santa Fe land district, New
Mexico, until the question of title to the "Antonio Sandoval grant is
determined.

March 2, 1896, Chavez subnitted proof of his possession and oceupa-
tion of said land, which was rejected by the local officers for conflict
with the timber culture entry, No. 141, of Richard Page. Chavez
appealed. Your office found that Chavez claims title from Francisco
Savedra, through Antonio Sandoval and others, and that an examina-
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tion of memoranda on file in your office shows that the land claimed by
Mr. Chavez is within the limits of the Antonio Sandoval,"' or "Las
Lagunitas " grant, and that this grant has not been surveyed, but that
its locms south of the Albuquerque grant, as shown, as well as its prob-
able location furnished by the surveyor-general of New Mexico, indi-
cates that Sec. 32, T. 10 N., R. 3 E., is entirely within the linits of said
grant; ad the claim of Chavez was held suspended until the question
of title to the "Antonio Sandoval" grant is determined. From this
decision Chavez has appealed, and in his appeal alleges:

(1) That there is no such a recognized granit as the 'Antonio Sandoval' or 'Las
Lagnuitas grant.'

(2) T'hat if ny sch a grant ever existed, the sandehasnever been officially recog-
nized, but has been rejected by the surveyor general of the Territory of New Mexico.

(3) That the Department has ruled against the existence of any sucll grant, and
has issued patents, for ]ainds embraced within the said alleged grant.

By the act of March 3, 1891 (26 Stat., 854), Congress established the
court of private land claims, lor the final adjndication of all private
land claims in the Territories of New Mexico, Arizona, Utah and the
States of Nevada, Colorado and Wyoming.

The object of said act was the final adjudication of all private land
claims in the States and Territories mentioned in the act, ad the cre-
ation of a special tribunal was to provide for the adjudication of claims
under grants nade by Spain or Mexico, to land within the territory
specified in said act, prior to its acquisition by the United States. Con-
gress invested said tribunal with full authority to determine every
question, subject to the right of appeal to the supreme court of the
United States, respecting the validity, extent and scope of all unad-
justed claims to lands included in Spanish or Alexiean grants. The
title, validity and boundaries of such grants or claims were to be adju-
dicated according to the law of nations, the stipulations of the treaty
concluded between the United States and the Republic of Mexico at the
city of Guadalupe-Hidalgo, on February 2, 1848, and the treaty between
the same powers on December 30, 1853, and the lands embraced 'within
the boundaries of Mexican or Spanish grants or claims at the date said
treaties were ratified were placed in a state of reservation, which has
been continued in force by the act of March 3, 1891, sulpra, and will so
remain until after the judgnmeimt of said court becomes final and in all
respects complete.

But in view of the statements contained in Mr. Chavez's appeal, and
of section twelve of the act of March 3, 1891, supra, which provides that
all claims mentioned in section six of said act (which provides for the
adjudication of claims under grants by Spain or Mexico), shall at the end
of two years from the taking effect of the act, if no petition in respect
to the same shall have then been filed, be deemed and taken, in all
courts and elsewhere, to be abandoned, and shall be forever barred, you
are directed to ascertain whether any claim has been filed in the court
of private land claims under the "Antonio Sandoval" or "Las Laguni-
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tas grant, and this case is returned to your office that you may pursue
this course. and i case it appears that there has been no clain filed in
the court of private land claims under the "Antonio Sandoval" or "Las
Lagunitas" grant, you will consider the proof submitted by said Chavez
on his " small holding."

The tract book of your office shows that August 11, 1896, the day of
the date of your letter of transmittal, the timber culture entry, No. 141,
of said Page was canceled by your office, Irom which action Page has
not appealed.

The decision of your office is modified accordingly.

STATE OF WASHINGTON V. MCBRIDE.

Motion for review of departmental decision of August 27, 1897, 25
L. D., 167,denied by Secretary Bliss, November 19, 1897.

RAILROAD GRANT-INDEMNITY SELECTIONS.

UNION OIL COMPANY.

Action su sended on that part of the departmental decision of November 5, 1897,
herein, which relates to the question of the right of the Southern Pacific l:. R.
Co. to make indemnity selections within the forfeited primary limits of the
Atlantic ad Pacific grant.

Acting Secretary Davis to te Comniissioner of the General Land Ofce,
(W. V. D.) Novemnber.22, 1897. (A. B. P.)

The Southern Pacific Railroad. Company, by its attorneys, has filed
in this Department an application for a suspension or modification of
that part of departmental decision of November 6, 1897, in the case of
the Union Oil Conpany, on review, 25 L. D., 351, which holds that:

The question as to the right of the So tLhen Pacific Company to make indemnity
selections within the forfeited primary limits of the grant to the Atlantic and Pacific
has been finally determined adversely to the Southerni Pacific by the supreme court
(168 U. S., ) aiid a discussion of ally claimed rights uinder the railroad's selec-
tion of the land here in question is, therefore, unnecessary.

In the application it is set forth that counsel for the railroad com-
pany have applied to the supreme court for an order staying the issue
of the mandate on the court's decision in the case referred to, with the
view of obtaining a rehearing or reconsideration thereof, and that an
order has been made accordingly, staying the mandate for thirty days.

The application is duly supported by affidavit, and in view of the
matters presented it has been determinfed to treat the same as a peti-
tion for re-review of said departmental decision as to the single matter
complained of; and for the purpose of having the said matter further
considered if deemed necessary, after final action by the supreme court
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upon the said motion, you are hereby directed to suspend action upon
that part of said departmental decision relating to the question of the
right of the Southern Pacific Railroad Company to make indemnity
selections within the forfeited primary limits of the Atlantic and Pacific
grant until further ordered.

SETTL1EM:ENT-A1PPLIC-ATION-11,EHEARING-CT OF SEPTEMBER 29,1890.

KENNY ET AL., V. JOHNSON ET AL.

The extent of a settlement claim, as defined by acts of occupancy aud improvement,
is limited to the technical quarter section on which such acts are performed.

No rights are acquired tunder a application to enter lands that are at sch time
embraced within an existing order of withdraw-al, made in aid of a railroad
grant.

A rehearing will not be ordered on a cause of action arising after the close of the
hearing before the local office, and pending appeal from its decision.

The right of persons alleging settlement on lands opened to such appropriation
under the act of September 29, 1890, is not affected by the fact that such lands
were at the time of settlement and application therefor, reserved from disposal
under the departmental rulings then in force.

Secretary Bliss to the Commissioner of the General Land Ofce, November
(,W. V. D.) 23, 1897. (C. J. W.)

The following applications were received at the Ashland land office,
Wisconsin, by mail, at and before nine o'clock A. M., on November 2,
1891:

John J. Kenny for the NE. 4-, Sec. 17, T. 48 N., R. 8 W., alleging set-
tlement October 24, 1891.

Helen Delaney-for the E.k of the S. 4, same township and section,
alleging settlement October 24, 1891.

Edgar A. Glossup for the F. J of the NE. 4 and the E. I of the SE. 
alleging settlement October 24, 1891.

Simon Amunuson for the NE. 4-, alleging settlement September 19,
1891.

Richard Long for the S. of the NE. it and the E. of the SE. -,
alleging settlement March 10 1890.

At 9: 41 o'clock a. in., on November 2, 1891, William B. Plmilbrick, by
agent, filed soldier's declaratory statement for the NE. , same town-
ship amid section.

At 9:45 a. in., same lay, Nick D. Liuce made homestead application
for the E. J of the SE. 4-.

At 9:56 a. in., same day, John T. Hanley applied to enter the NE. 4
At 11:50 a. in., same day, Harvey Ellerman applied to make home-

stead entry for the Ii. 14 of the-NE. and the E. - of the SE. 4-, alleging
settlement October 24, 1891.

On November 10, 1891, Jack Johnson applied to enter the E. 3 of the
SE.-, alleging settlement October 8, 1891.
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Thellocal officers rejected the applications of Hartley, Luce and Phil-
brick, because of conflict with prior applications, the latter applicants
not having alleged settlement.

Your office reports that Glossup has relinquished his claim and is
out of the case, which is closed as to him.

The local officers ordered a hearing as between the parties alleging
settlement. Kenny, Long, Amunson and Johnson appeared in person
and by counsel and submitted evidence in support of their respective
claims. The heatring begai February 25, 1892, and lasted several days.
The record consists in part of' nearly a thousand pages of testimony.
After the hearing closed the local officers recommended the allowance
of the application of Jack Johnson for the E. A of the SlB. , that of
Glossup for the E. A of the NE. 1, and that of Kenny for the W. l of the
NE. 1. The losing parties appealed to your office. Luce and Philbrick
also appealed from the rejection of their applications, and at the same
time filed an application for hearing, at which they might have an
opportunity to offer testimony in support of their claims.

By letter ( " HI") of January 21, 1893, your office considered t e appeals
of the parties, complaining of the action of the local officers awarding
the right of entry to Johnson, Kenny and Glossup, and the appeals of
Luce and Philbrick, together. The question was also considered as to
whether or not Luce anied Philbrick had shown any proper ground for a
further hearing. The action of the local officers in rejecting the appli-
cations of Luce and Philbrick was approved, and it was further held
that no right was acquired by reason of any settlement made prior to
midnight, Noveirber 1-2, 1891, and as none of the arties to the hear-
ing had shown settleenlet subsequent to that time and prior to nine
a. t., November 2, 1891., at which hour te coitflictittg aplicationis of
Kenny, Glossnp, Atnunson and Long were received, that the right of
entry would be awarded to the highest bidder as between said parties.

On March 6, 1893, Luce and Pilt ilrick iled motion for review of your
said office decision, andl Anmnsott, Long, Kenny and Ellerman appealed
from it. The motion for review-, without being acted upon by your
office, was forwarded to the l)epartrnettt, with the record and appeals
aforesaid. On July 2, 189-, the record was returned to your office for
appropriate action o the notion for rviewv, and by letter (HI") of
July 23, 1894, your office grantted the motion and awarded te right of
entry to Luce and Pilbrick, the applications of Long, Kenny and
Amnanson being fatally detective under the rule announced i the case
of Smith v. Malone (18 L. D., 482), they, with the affidavits upon wlhich
they were based, halving been executed prior to November 2, 1891.

On March 7, 1896, the Departinent, on appeal, affirmed this decision,
but on October 16, 1896, on motion for review, the Department revoked
and recalled its decision of March 7, 1896.

Up to that time, and prior to the decision of the supireme court in
the case of Wisconsin Central Railroad Company v. Forsythe (159 U. Si,
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46), the idemnity withdrawal under the act of 1856 for the Omalla
Company was held to be sufficient to defeat the grant made by the act
of 1861 for the Wisconsin Railroad Companiy, and the lanjds i question
were treated as in reservation. So long as the lands were treated as in
reservation, it followed that rights under settlements alleged to have
been made while the lands were thus reserved were disregarded and
deemed of no effect.

The decision of the supreme court, before referred to, reversed the
former holding of the l)epartment in reference to this matter, and it
became necessary that the IDepartment should thereafter make its
decisions accord with said decision of the supreme court. In order that
this might be done, and that your office might have opportunity to con-
sider the case ii the light of the changed ruling, the previous action
taken in the atter was set aside and the case rema])ded for your fur-
ther consideration.. Your attention was called to the fact t at the pre
vious action in reference to the rights of the several applicants had
been taken pon a mistaken conclusion as to the actual status of the
lands.

For your guidance in disposing of the lands under the act of Septem-
ber 29, 1890 (26 Stat., 486), and the act of May L4, S80i said decision
stated that:

The restoration of the lands within the fifteen mile liuits of the Omllaha gTaint did
notbecoineeffective untilNoveiber2,1891, ant although therestoration then ordered
erroneously considered the lands as surplus Omaha lands, yet as such action was in
accordance Juith the ruling existing at the time, under which no application could
have been accepted, in the deternination of rights, both under the act of 1890 and
the law of May 14, 1880, the time should not be considered as beginning to run until
November 2, 1891.

The rule was thus indicated that in determining whether or not an
application was filed in time under these ats, it would be computed
from November 2, 1891.

On February 12, 1897, your office further considered and re adjudi-
cated the rights of the parties under said ats of September 29, 1890,
anl May 14, 1880. In addition to the questions previously considered
by your office, the affidavit of John J. Kenny, alleging that Long,
Amunison and Ellerman had abandoned the land applied for by them,
and that he (Kenny) had continued his residence, and the affidavit of
Jack Jolnson, alleging that Harvey Ellerman had abandoned the land
embraced in his application, an( that he (Johnson) had continued his
residence, iled May 29, 1894, are referred to, but not passed upon,
because they raise an issue not involved i the origial beariig.

November 30, 1896, Harvey Ellerman filed application for further
hearing, alleging that on the 20th of October, 1S88, he settled on the
E. t of the NE. 4, and began building a house, when an order was issued
by the Secretary and Commissiouer to the effect that parties going on
said lauds were trespassers, and that he temporarily left said land, and
that as soon as the said lands were opened to entry, he stood in line
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and offered his filing for said land, and that Keny and Johnson knew
when they settled on the land that he had made settlement on it. This
new matter your office disposed of i said decision of February 12,1897,
by denying the ap)lication.

In re-acljudicating the rights of the parties under the original record,
your office finds that Long, as the prior settler, is entitled to enter the
S. i of the NE. i, and you reject his application for the E. j of the SE 4,
and find that Amunson is entitled to enter the N. of the NE. A, not
applied for by Long; that Jack Johnson was the first settler on the
E. (if the SE. 4 and entitled to enter it. From this decision Kenny,
Long, Plilbrick, and Luce have al))ealed-Kenny anld Long separately,
and Plhilbrick and Luce jointly.

Long presents two propositions in his appeal which seem to require
specific consideration, and they substantially embrace the material
errors which lie 'alleges were committed. One of them is, that it was
error not to find that lie had mnade sfficient settlement on the S. 4 of
the NE. to extend his claim so as to embrace the E. of te SE. 
by reason of the notice of his claim and settlement. Second: error in
not holding that lie (Long) was entitled to the F. of the SE. 4 by
virtue of his homestead applications of March ad April, 1891, under
the decision of the supreme court in the ase of Ard v. Brandon (156
U. S., 541).

The record shows tat Long went on the claim on March 10, 1890,
and cleared a small space, but remained only a few hours. He went
back to it June 25, 1890, and had the lines surveyed, and remained
until July 1, 1890. He went upon it again September 25, 1890, and
remained until December 20, 1890, during which tihe he built a log
house on the SE. of the NE. -, and cleared about a fourth of an acre;
brought his wife to the place October 31, 8!)1, two days before the
land was declared open to settlement and entry. His occupancy was
desultory, and his improvements meager and confined to the NE. .
The facts present no such equitable claim its was presented by Ard in
the case cited. There is not sufficient evidence of notice of a claim
to the SE. 1 to extend Long's settlement rights to that quarter, and
make the rule i Sweet v. Doy7le et al. (1.7 L. D., 197,) applicable to his
case. It remains to inquire whether or not his applicatiofi to enter it,
made while the Department was holding the land in reservation by
virtue of its withdrawal for the benefit of the Omaha Company, and
rejected for that reason, conferred any right on Long. In the Ard case
there had been no order of withdrawal, either erroneous or authorized,
and the inference is very strong, from what is said in stating the facts
in that case, that it there had been a formal order of withdrawal, the
ruling would have been different.

On May 29, 1856, all odd numbered sections within the fifteen mile
limit were withdrawn, and on February 5, 1866, all odd numbered see-
tions within the twenty mile limit were withdrawn for the benefit of the
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Chicago, St. Paul, Minneapolis, and Omala Railroad Company. Shire
et al. v. said Railroad Companiy-(l0 L. D., 85).

Under these orders the lands were held as reserved from entry until
November 2, 1891.

These orders are decisions of the I)epartment, and have the force and
effect of decisions, and were sufficient to authorize and support the
rejection of applications to make entry of lands covered by them, while
they remained urevoked. If an erroneous and invalid entry will
reserve land from other entry until it is removed, certainly a depart-
mental order of withdrawal, duly made and entered of record, will be
of equal force. United States v. Pnget Mill Company (13 L. D., 386).

Long acquired no rights by virtue of his application to enter while
said orders of withdrawal were operative, and lie has only such rights
as he acquired by virtue of his settlement and improvements, and
your office properly limited his right of entry to the NE. 1, on which his
house and improvements are located. His appeal need not be further
considered.

The appeal of John J. Kenny is directed against the finding i favor
of Long for the S. of the NE. and of Amunison for the remainder.
IHFe appends to his appeal a petition, calling attention to affidavits filed
May 29, 1894, in which it is alleged that Long and Amunuson have
abandoned their settlements, and asking for a further hearing. This is
an effort to obtain a hearing on a new cause of action, arising after the
close of the hearing before the local office and pending appeal from its
decision. It was properly held by your office that this ground could
not be considered in connection with this case. Kenny shows no
superior right to either Long or Amunson to any part of the NE. l, and
your office committed no-error in awarding said NE. L to them.

The record supports the finding of facts made by your office as to the
character of settlement made by the several parties and as to the time
when made. Long and Amunson were both prior to Kenny in making
settlement, and Kenny's first alleged settlement, on October 24, 1891,
was too slight to amount to anything at best. His own witness Connor,
page 87 of the record, testified that on that day he cut the brush from
a space large enough to lie down on, to locate himself on. Even this
was after the settlement of both Long and Amunson oii different ends
of the NE. .

The joint appeal of Philbrick and Luce presents two questions, which
demand some notice. The first is, that it was error not to treat the
applications of Kenny, Long and Amunson, dated October 31, 1891, as
nullities, as the lands were not declared open to entry until November
2, 1891. In reference to this, it may be said that the applications were
not rejected, but received, and that each alleged settlement on the land
applied for at a date prior to the applications of Philbrick and Luce,
and a hearing was ordered. It has already been determined in the
remanding of these cases for re-adjudication by-your office that the doc-
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trine laid down in the case of Smith v. Malone (18 L. D., 482,) does not
apply to these lands, so as to affect the rights of parties settling upon
them prior to November 2, 1S91. This objection must; therefore, fail.
The next proposition is, that it was error upon the part of your office
to deny their application for a hearing. By their application, as held
by your office, they alleged and sought to establish no fact by proof
which did not appear from the record. They sought to predicate no
right based ol any act performed before the first day of November,
1891, and showed no proper ground for a hearing. The aplication
was therefore properly denied, and this ground of appeal must fail.

It is further objected that the applications of Long, Kenny and
Amunson were executed at Iron River, some thirty miles from the land
office, and forwarded by mail. No sufficient reason appearing for hold-
ing these applications defective, this objection is deemed insufficient.

Your office decision is accordingly affirmed.

HARDING V. Moss.

Motion for rehearing in the above entitled case denied by Secretary
Bliss, November 23, 1897. See departmental decisions of February 13,
1897, 24 L. D., 160, and May 13, 1897, 24 L. D., 434.

HOMESTEAD CONTEST-SALE OF POSSESSORY RIGI-1T.

RYAN v. BARER.

The Department has no jurisdiction to vacate a contract providing for the sale of a
possessory right to a tract of land entered into byadverse claimants therefor, or
enforce specific performance thereof, but it may consider and interpret said con-
tract for the purpose of determining the qualifications and good faith of the
parties thereto, as applicants under the homestead law.

Secretary Bliss to the Commissioner of the General Laid Office, November
(W. V. D.) 23, 1897. (0. J. W.)

On September 21, 1893, Troy B. Baker made homestead entry No.462
for the SEP. of Sec. 21, T. 23 N., R. 1 W., at Perry, Oklahoma.

On September 28, 1893, William M. Bruce initiated contest against
the entry, alleging prior settlement.

On October 6, 1893, William Et. Ryan filed affidavit of contest, in
which he alleged settlement prior to the entry and prior to any settle-
ment by Baker or Bruce.

On November 25, 1893, these cases were consolidated and set for hear-
ing on January 25, 1894. The case was continued from time to time
until August 22, 1894, when all parties being present the contest of
Bruce was dismissed on his own motion, and no further action was then
taken.
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On August 27, 1894, Ryan moved to have his case again set for hear-
ing, and after a number of orders and continuances, a bearing was
commenced on April 16, 1895, and concluded on May 23, 1895.

On May 24, 1895, the local officers rendered a decision, recommending
that plaintiff be required to pay defendant the sum of $300.00, which
he had received from her on a certain contract of compromise in refer-
ence to the land, and upon proof of such repayment to her, her entry
be held for cancellation.

Both parties appealed, and on February 24,18!6, your office reversed
the decision of the local officers and dismissed the contest. From this
decision Ryan has appealed, and his firs-t and chief exception is, that it
was error not to find that he was the first settler on the land, and by
reason thereof entitled to it. In reference to the settlement of the
parties, respectively, your office found as follows:

It appears from the evidence that both arties made the race ito the 'Oltlet"
from the southern boundary thereof on September 16, 1893; that the plaintiff reached
and staked this land about 1:25 P. M., of that day, and the defendant, according to
her own testimony, at about 1:30.

It further appears that the defendant has resided on said land continuously ever
since about October 26, 1893, when she built a plank house thereon, twelve by four-
teen feet, and frnished the same; that at the time of the hearing she had in addi-
tion thereto, a dugout, a well, thirty-five acres of breaking, some fencing, and other
improvemeu ts.

The plaiti has never established residence on said land, nor made ally improve-
ments thereon since the fall of 1893.

The reasonable interpretation of the language used is that your officee
found that plaintiff was the first to reach the land and perform initial
acts of settlement thereon, but that the initial acts had not been followed
up by permanent improvements and the establishment of residence,
and, therefore, did not constitute a ground which would authorize the
cancellation of defendant's entry.

The plaintiff on the hearing sought to explain and excuse his failure
to make improvements and reside upon the land because of force and
intimidation used by defendant and her brother to prevent his occu-
pancy of it. The local officers expressed the opinion that he should be
excused from the legal requirement to improve and live upon the land
under the showing made. Your office recapitulates the facts which
plaintiff reliel upon to excuse his apparent laches in failing to improve
and reside upon the land, but no specific decision is made as to whether
they amount to a legal excuse for such failure or not. Leaving that
question unadjudicated you refer to other facts occurring before the
hearing, and which are a part of the record, and make them the chief
basis for your decision. These facts relate to a contract or agreement
entered into between the parties to settle all controversy about the land
upon certain terms therein mentioned. This contract is in writing, and
was introduced by defendant on the trial. The defendant, Ryan, and
Bruce are all parties to it, and signed it. Under its terms Bruce agreed
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to relinquish his- claim in favor of defendant, in consideration of ninety
dollars to be paid by her, fifty dollars down and her note for the remain-
der, and Ryan agreed to dismiss his contest for the consideration of
three hundred dollars and the costs of a certain action of forcible entry
and detainer, which ad been decided in favor of defendant in the dis-
trict court of "P" county, except $10 of said cost and the witness fees
of Ryan's witnesses, which were to be paid by him.

It appears that in pursuance of the contract, Bruce dismissed his
contest; that on August 22, 1894, the day on which the contract was
entered into, the defendant placed the three hundred dollars to be paid
Ryan in the hands of one Collins, to be held until she could pay her
part of the court costs aforesaid, amounting to about thirty-five dollars.
It appears that before defendant obtained the money to pay said
costs, an execution issued and Ryan paid it; that soon thereafter the
defendant, by her attorney, tendered him a check or draft for thirty-
five dollars, which was then insufficienit to pay the whole amount, and
was declined. It further appears that on the day Collins received the
three hundred dollars, he placed it in the hands of Ryan's wife, who
afterwards delivered it to Ryan, who retained it and has neither
returned nor tendered it back to Miss Baker, but has used a part of it
in prosecuting the contest against her entry. Ryan's contention is,
that as she failed to comply fully and specifically with the terms of the
contract, he is not bound by it, and was at liberty to proceed with his
contest as he has done, as though no such contract had been entered
into; ad, further, that the Department is without jurisdiction to enforce
the contract or to rescind it.

It is insisted by. counsel for plaintiff that your office interpreted the
contract with a view to its equitable enforcement between the parties,
and that it was erroneously interpreted. -

Your office decision is not so understood here, but, on the contrary,
it does not undertake either to rescind the contract or to compel the
specific performance of it, but leaves these matters to the courts, where
they properly belong. It does not follow, because the Department is
without jurisdiction to rescind such contract, or compel the specific
performance of it, or award damages for breach thereof, that it may not
look to, construe and interpret it for the purpose of ascertaining how
it affects the qualifications and good faith of the parties as homestead
applicants and claimants.

The evidence in this case clearly discloses the fact that the plaintiff,
who was claiming the right to the possession of the land in dispute with
a view to acquiring title to it under the homestead laws, had not only
agreed to sell such right, but had in his possession at the date of the'-
hearing a large part of the price agreed upon. More than six months
elapsed between the date of the contract and the receiving of the three
hundred dollars, August 24, 1894, and the date of the hearing, April 16,
1895. It was admitted, and shown by the evidence, that plaintiff had

2670-VOL 25 26
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never established residence upon the land, and that he was and had
been for a considerable time a resident of Perry. This, in law, was
sufficient to render of no effect any right acquired by. him on the day of
opening by initial acts of settlement. But the plaintiff insisted at the
hearing and is still insisting that his absence from the land was not.
voluntary, but forcible, and that his absence should be excused. Your
office did not undertake to decide whether his absence from the land,
under the facts disclosed, was excusable up to the time of the date of
this contract or not, and it is not necessary that it should be determined
now; because it is apparent that froim the date of his contract to sell
his possession, his absence from the land was voluntary, and is equiva-
lent to an abandonment of it.

On the 30th of April, 1896, after the close of the hearing on the orig-
inal contest, and vhile it was still pending on appeal, Ryan filed another
affidavit of contest against the same party for the same land, which is
denominated a supplemental affidavit. On May 9, 1896, Troy B. Powell,
nee-Baker, filed motion to dismiss the same. On May 21, 1896, the
motion was granted, and the second contest dismissed by the register
and receiver. From this order Ryan appealed to your office, and the
papers in the case are here, without any action upon them by your
office. They are returned for appropriate action. This is the affidavit
containing the charge that defendant abandoned the land at the time
of her marriage.

The plaintiff having failed to show a present subsisting right to the
possession of the land involved superior to that of the defendant, who
has an entry of record, your office decision is affirmed.

BRADY ET AL. V. WILLIATIS.

Motion for rehearing in the case above entitled denied by Secretary
Bliss, November 23,1897. See departmental decisions of December
23, 1896, 23 L. )., 533, and July 24, 1897, 25 L. D., 55.

-IOMESTEAD ENTRY-DESERTED WIFE-FINAL PROOF.

MARTHA M. OLSON.

Where a deserted wife has submitted final proof on her husband's homestead entry,
and by departmental decision is required to submit new proof, but does not do
so, and the record does not show that she was notified of such requirement, the
entry annot thereafter be properly canceled for failure to submit final proof
within the statutory period, except after due notice to the wife.

Secretary Bliss to the Commissioner of the General Land Office, November
(W. V. D.) 23, 1897. (H. G.)

On June 15, 1882, Gustave Olson made homestead entry for the W W

of NW and W of SW of Sec. 12, T. 146 N., R. 58 W., in the land
office at Fargo, Dakota (now North Dakota).
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October 23,1885, the said Martha M. Olson, as agent for said 0-us-
tav Olson and as his deserted wife, gave notice by publication of her
intention to make final proof in support of the claim of her said hus-
band before the clerk of the district court at Cooperstown, Dakota, on
December 8, 1885. This proof was not made at the time, but was taken
eight days later on December 16, 1885, the clerk of the district court
certifying that such testimony was taken in the absence of the judge
of said district court, and that no objection to such proof was made by
any person. The excuse given by Mrs. Olson for not appearing at the
time advertised for taking such proof in her affidavit is as follows:

I was not aware of the date set for taking testimony in this-proof was December
8, 1885, that I had expected to be notified of that date by my attorneys, but did not
learn thereof before yesterday; that I am in poor health and unable to stand much
travel in cold weather, and I therefore respectfully ask that this delay be overlooked.

On February 1, 1886, this proof was transmitted to your office by the
receiver of the local land office, with the following statement and
recommendation in his letter of transmittal, viz:

It appears from the affidavits and other evidence submitted that Martha M. Olson
is a deserted wife, and as such seeks to make final proof for the above tract as the
agent of Gustav Olson. Her husband deserted her in January, 1883. She had resided
on this land with her husband ssinee the spring of 1880, but in consequence of the
desertion of her husband she became sick and unable to remain on the land with her
children, and she removed to the house of her parents in the same section. She was
subsequently removed to the asylum at Yankton, D. T., where she remained until
August, 1885. The children during the meantime remained with the parents of the
mother, Martha MI. Olson, adjoining the tract above described. There are eleven
acres broken on the tract which has been cropped four seasons. The improvements,
although meager, are probably all that could be expected under the circumstances.
A woman left alone with five small children is not well fitted, to say the least, to live
up to the full letter of the law in the matter of residence and cultivation. Especially
is this true of Martha M. Olson in the condition in which she was left by her hus-
band in Jainary, 1883. We transmit with this proof, several affidavits which were
filed in this office at that time or about that time which show that Gustav Olson was
a drunken, worthless fellow, with little or no disposition to do anything towards the
support of his family, and also requesting us to refuse any relinquishment of his
entry should he present one to this office for acceptance. Such a relinquishment he
did subsequently present to this office, but in view of all the circumstances then
before us we refused to accept the relinquishment, and it was sent to his wife. We
are confident that had we accepted it at that time, it would have taken from the wife
and children the last remaining source from which they could hope to support them-
selves. It will be seen from this and other facts in the case that it is surrounded
with considerable hardship, and a case in which the principles of equity, rather than
a strict interpretation of the law, should prevail. The testimony in the final proof
presented was not taken on the day advertised, but we believe that this failure is
satisfactorily explained. For this reason we transmit the proof and other papers to
your office, believing that in other respects it is entitled to our approval. The case,
as a whole, would seem to be one which might properly come before the board of
equitable adj udication, and if that channel be considered the proper one, the claim-
ant's attorney desires that it may receive the consideration of the board.

On March 6, 1886, this proof was rejected by your office, and on May
17, 1884, an appeal was taken to the Department on behalf of Mrs.
Olson "by N. B. Patten and Ole Serungard, her attorneys," and it
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appears in the letter from the local office transmitting said appeal that
the "attorney of Martha M. Olson" was notified of the said decision of
your office.

On November 9,1887, this Department modified the decision of your
office, holding that the absence of Mrs. Olson from the land caused by
sickness and poverty, and during her confinement in the asylum was
excusable, and that such periods should be properly estimated as part
of the required five years of residence, but finding that the excuse for
making filure of proof on the day advertised was not sufficient and
that for such reason, new proof should be made. It was " suggested"
further that the character and extent of the cultivation and use of the
laud during Mrs. Olson's absence therefrom be fully shown in the new
proof, and when the final proof should be thus made, the entry should
be referred to the board of equitable adjudication for confirmation.
(Martha M. Olson, 6 L. D., 311).

On November 29, 1887, the local officers were notified of such depart-
mental decision, but it is contended that no service of the notice of
such decision was ever made upon Mrs. Olson or her husband, and that
shortly after making her final proof, which was made during a lucid
interval while she was out on parole, she was taken back to the asylum
at Yankton, and from that place was on May 25, 1885, transferred to a
like institution for the insane at Jamestown, (North Dakota) where she
has ever since been confined. No record of the service of notice of the
decision of the Department appears from the record of your office upon
either Mrs. Olson, her husband or her attorneys or upon any person
acting for her or her husband. As the records of the land office at
Fargo, North Dakota, were destroyed by fire on June 7, 1893, and no
report was ever made of the service of notice of the said decision, it
does not affirmatively appear that such decision was ever communicated
to any of the persons named.

On March 21, 1894, notice issued from the local land office to Gustav
Olson, the husband, to show cause why his entry should not be can-
celed for failure to make final proof within the statutory period, nearly
twelve years having elapsed since the date of his entry. This notice
was in usual form and was directed to the etryman at Pickert, North
Dakota, instead of Mardell, in the same State, the latter post-office
being nearest the land, the one where the Olsons had received their
mail for many years, and the one given by Mrs. Olson in her final
proof.

No notice appears to have been given to Mrs. Olson, who made the
final proof, and it seems that Gustav Olson, her husband, after desert-
ing er, and endeavoring to file his relinquishment for the land,
absconded.

The registered letter was returned unclaimed, and upon report from
the local office, your office on June 2, 1894, canceled the entry of Gustav
Olson.
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On November 25, 1895, one Lars Olson made homestead entry for the
tract, and is now the only entryman of record therefor.

On April 8, 1896, Iver I. Seim, as guardian of Martha, M. Olson, an
insane person, presented at the local office a petition, addressed to your
office, verified y his oath and corroborated by two witnesses, showing
that letters of guardianship were granted to him on February 11, 1896,
of the person and estate of Martha M. Olson, insane, by the county
court of Griggs county, North Dakota, the county wherein said insane
person has had a residence, either actual or constructive, since 1882.

The facts, as detailed in the foregoing statement, appear in substance
in this petition, which sets forth, upon information and belief, that
neither Mrs. Olson nor her attorneys received any notice of the dis-
position of her final proof by the departmental decision. Te guardian
alleges that as soon as he learned that Lars Olson had made homestead
entry of the tract, he at once took legal steps to secure his (Seim's)
appointment as guardian of the person and estate of Mrs. Olson, that
he does not know the residence of Gustav Olson, the husband of his
ward, and that said Olson has not contributed to the support of his
family since be left them in January, 1883.

He asks that a hearing be ordered to the end that Mrs. Olson may
be re-instated in her rights and permitted to make final proof for said
tract, and that the entryman, Lars Olson, be cited to appear to show
why his entry should not be canceled and for other and further relief.

On May 23, 1896, your office denied this application, and the gnard-
ian of the estate of Mrs. Olson appeals. e submits with. his appeal
papers, his letters of guardianship, thus supplying an omission to
which your office referred in its decision.

Your office held that, inasmuch as Mrs. Olson's appeal to the Depart-
ment from the adverse decision of your office rejecting her final proof
was filed by her attorneys, on May 19, 1896, "it is a reasonable pre-
sumption that if they had not received notice of the Secretary's deci-
sion, they would have made some inquiry in regard to the same during
the ten years that have expired since the letter was filed,"1 and there-
fore your office is of the opinion that " the regularity of the service of
notice of said decision can not at this late day be questioned."

In said decision, your office further holds that it was error on the
part of the local office to send notice of such decision to Pickert, instead
of Mardell, North Dakota, as the latter post office is nearer the land in
question, but as the statutory period for making proof on said entry
has long since expired, that even if the entry were reinstated, and a
proper compliance with the homestead law, with that exception shown,
it could only be passed to patent after confirmation by the board of
equitable adjudication, and that this can not be done, as the Depart-
ment has no power by rule, regulation or otherwise, to extend the time
for making final proof; and, in the presence of an adverse claim, an
entry can not be submitted to the board of equitable adjudication when
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the proof is made after the expiration of the statutory period, and the
cases of Cooke v. Villa (17 L. D., 210;) and Ayers v. Brownlee (5 L. D.,
550,) are cited as announcing this rule.

It seems that your office is misled as to the matter of notice of the
decision of the Department of November 9, 1887, as it was not notice
of that decision, but a notice addressed to Gustav Olson to show cause
why his entry should not be canceled, that was sent to the wrong post
office. It appears that no report was made by the local office to your
office of the service of the notice of the departmental decision requir-
ing proof to be taken anew. A report was made showing that the
registered letter addressed to Gustav Olson, notifying hiin to show
cause why his homestead entry should not be canceled was returned
unclaimed. Mrs. Olson, in the final proof she made as the deserted
wife of the entryman, gave her address as Mardell, Dakota, but the
notice to show cause why the entry of her husband should not be can--
celed was addressed to her husband at Pickert, Dakota, which was
not the post office nearest the land, nor the one where the entryman
and his family received their mail for many years.

No reason appears of record why this communication was forwarded
to the post office at Pickert, instead of Mardell, or why it was not
addressed to Mrs. Olson.

It is well settled that notice of a decision to an attorney of record is
notice to the party that he represents. Dober '. Campbell et al. (17
L. D., 139); Nichols v. Gillette (12 L. D., 388). It is equally well settled
that the service of notice must affirmatively appear. Edward B. Lar-
gent (13 L. D., 397). It is true that -the records of the local office
were destroyed by fire, June 7, 1893, but this was over five years after
the service of notice of the departmental decision was made, if it ever
was made.

While it is a presumption, generally, that official duty is regularly
performed, it appears that it was not performed in this case by the local
office, for no return was made of the service of such departmental deci-
sion, if ever made. The presumption, at best, is a disputable one, and
could hardly attach in this case, even if it were conclusive. The depart-
mental rule requires that service of such notice shall affirmatively
appear, and it does not appear in the files of tbe'case, which were
transmitted by the local office to your office, and which should contain
a return of such service, if ever made. The petition for a hearing states
that no service was made upon Mrs. Olson or her attorneys of the depart-
mental decision requiring new proof, but this allegation is made upon
information and belief, and is not corroborated by positive testimony
showing the lack of such service. It is corroborated, however, by the
state of the record of the case in your office, showing no return of serv-
ice of notice of such decision; and if any inference can be indulged in
as to the service upon Mrs. Olson thereof, it would be that the local
office, if it ever forwarded any notice, sent that also to the wrong
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address, and addressed it to Gustav Olson, the husband, when it should
have been directed to Martha M. Olson, who made the final proof as
his deserted wife, and who was called upon in the departmental deci-
sion to furnish new proof. It is probable that roper service could
have been made upon the attorneys of Mrs. Olson, who appeared for
her and prosecuted her appeal, upon which the departmental decision
was made.

That this was not done is charged in the petition for a hearing, upon
information and belief, it is true, but corroborated i that respect also
by the record in the case in your office, which does not show any return
of such service. It is impossible to ascertain the state of the record in
the local office, as all records therein weie destroyed by fire, but this
casualty occurred long after eturn ought to have been made; and it
appears that no such return was ever made to your office.

The cases cited in your office decision (Cooke v. Villa, 17 L. D., 210;
Ayers v. Brownlee, 15 L. D., 550,) relate to the rule forbidding the ref-
erence of the case to the board of equitable adjudication, after the stat-
utory period for making entry has expired and there is an adverse clai]n
to the tract.

If in this case the service of notice to show cause why his entry
should not be canceled was attempted to be made upon Gustav Olson,
the original entryman, instead of upon his deserted wife, who made the
final proof, was directed to the entryman at apost office other than the
one where he and his family received their mail for many years, and
not the nearest one to the land, and was returne(l unclaimed, the entry
was not properly canceled, and the subsequent entry of' Lars Olson for
the tract is not a valid adverse claimi; and the decisions cited do not
apply. However, upon this point no opinion need now be expressed,
as this proceeding is an ex pcte application, to which the said subse-
quent entryman is not a party, and of which he has had no notice.

Your office decision refusing a hearing is reversed. You will order
a hearing before te local office, upon the facts stated in the petition,
and direct that the guardian of the person and estate of Martha M.
Olson and Lars Olson, the present entryman, be notified thereof.
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INDIAN LANDS-LEASE-ACT OF FEBRUARY 28, 1891.

UITNTAH LANDS.

The act of February 28,1891, athorizing Indians who are occupying lands they
"have bought and paid fr," but that are not needed for farming oragricultural
purposes, and are not desired for individual allotments, to lease such lands,
subject to the approval of the Secretary of the Interior, includes within its
intendment the Indians on the Uiutah reservation who surrendered valuable
rights to procure a permanent home on said reservation, and ay therefore be
properly regarded as having bought and paid for" said lands.

Assistant Attorney- General Van )evanter to the Secretary Qf the Interior,
Xoriember 17, 1897. (W. C. P.)

In response to your request for an opinion in the matter of te lease
of certain lands within the Uintah Indian reservation in Utah, I would
respectfully submit the following:

Ol February 7, 1893, a contract was made by which the Uintah and
White River Utes, acting through the Council and principal chiefs,
agreed to lease to William A. Perry and James T. McConnell "all that
part of the Uintah reservation, Utah, lying south of the Strawberry
river, west of the guide meridian and south of the first standard par-
allel south in Wahsatch county," for te term of ten years, for the pur-
pose of prospecting and mning for ellaterite, gilsonite, asphaltum and
all other kinds of valuable mineral, in consideration of which the lessees
agreed to pay one dollar for each toil of mineral mined or removed.
This lease was approved by the Secretary of the Interior, August 23,
1893, subject to various conditions of which only the following need be
mentioned, viz.: That the amount of land leased should be limited to
five thousand acres to be selected by the lessees in no more than three
tracts, the selection thereof to be made on or before December 1, 1893,
and maps or plats thereof to be filed in the Indian Office on or before
January 1, 1894; that the lessees, their heirs, administrators or assigns
should begin actual mining operations oin said land on1 or before May 1,
1891, and should prosecute the same with due diligence; that the fail-
ure in either of these last two regards should subject the lease to
forfeiture after due notice.

The conditions named in this approval were accepted by the lessees
on August 23, 1S93, and on the same day all assignment of said lease
by the lessees to the American Asphalt company, theretofore made,
was approved by the Secretary of the Interior, upon condition that
said company should file a bond in the sum of $5,000 conditioned upon
the faithful performance of the obligations assumed by the lessees and
should accept the conditions named i the approval of said lease. On
the same day the company signified its acceptance of the conditions of
approval and also filed a satisfactory bond.

On November 8, 1893, the company applied for an extension of time
for filing plats of its selection and the same was granted, the time for
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making selections being extended until July 1, 1894, and for filing plats
thereof until August 1, 1894. On July 30, 1894, the company asked for
a further extension of time until August 3, for filing the plats, stating
that their agent had been delayed on his way from the west and could
not reach New York with the necessary data in time to prepare the
maps for filing on Ausust 1. With this letter were filed two telegrams,
said to be from their agent T. J. Schofield; the first dated at Clear
Creek, Utah, July 25, 1894, saying: "Start tonight," and the other
dated at Chicago, July 29, saying: "Been delayed. Just i tonight.
Will leave for New York tomorrow." The plats were filed in the Indian
Office on August 4,1894. Ou the 13th of that month the company filed
an affidavit of Robert B. Nooney, as follows:

Robert B. Nooney beig duly sworn, says that he is President of the Aelica
Asphalt Company of Colorado. That the agent of the company i Utab, to wit,
Thomas J. Schofield, left Clear Creek, Utah, for New York City with the data oi
which to prepare the map of definite location, which the company was to file in the
office of the Commissioner of Indian Affairs on or before August 1st, 1894, in time to
enable said company to make and file the map on or before said date, if he, said
Schofield, was not unduly detained oi his journey. That said Schofield did not
arrive in New York City until late on the evening of July 31st, and reported that he
was detained by missing connections and a railroad accident, and as he is a truthful
mail, deponent believes his statements. That said company prepared sid inap at
once on his arrival and filed it in the office of the Commissioner of Indian Affairs on
August 4th, at 10:30 a. m. That said company has acted in the best of faith in the
matter and but for the unavoidable delays of said Schofield oIL his journey to New
York said map would have been filed ol or before August st.

The letter of the company of July 30, 1894, was received in the Indian
Office on July 31, and on the same day the Commissioner telegraphed
in reply thereto, as follows:

The Secretary of the Interior positively declines to extend the time for the filing
of maps by American Asphalt company.

No further action seems to have been taken in the premises except
that the agent in charge of said reservation, acting under instructions
from the Commissioner of Indian Affairs, has refused to allow the rep-
resentatives of the said company to go upon the land for the purpose
of taking out mineral or prosecuting any work there.

The company now asks that the default in filing its plat be excused
and waived and that the plats be now approved and the lease recog-
nized as in force upon such conditions, especially as to security for the
performance of the conpany's obligations as may be just and proper.

This lease was made under the provision to section three of the act
of February 28, 1891 (26 Stat., 794), which reads as follows:

That where lands are occupied by Indians who have bought and paid for the same,
and which lands are not needed for farming or agricultural purposes, and are not
desired for individual allotments, the same may be leased by authority of the Coin-
oil speaking for such Indians, for a period not to exceed five years for grazing or ten
years for mining purposes, in such quantities and upon such terms and conditions as
the agent i charge of such reservation may recommend, subject to the approval of
the Secretary of the Interior.
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This provision has not been modified, except by extending it to farm-
ing purposes by the act of August 15, 1894 (28 Stat., 286-305).

In determining whether the Indians on the Uintah reservation have
such a right in and to the lands within its boundaries as to make the
provisions of said act of 1891 applicable thereto it is necessary to exam-
ine the treaties, agreements and laws relating thereto. The policy of
concentrating the Indians of Utah as much as practicable was adopted
early in the history of governmental dealings with them. Treaties
were made with many of the different tribes or bands by which they
agreed to remove to specified reservations as soon as the same should
be set apart for them. Among these may be mentioned that with the
Utah tribe, in 1849 (9 Stat., 984) and that with the Shoshonee-Goship
bands in 1863 (13 Stat., 681). While these treaties did not describe
fixed reservations they do show the policy in force, and the reports of
the Commissioner of Indian Affairs for that period not only show that
this policy was adhered to but that the Indians of Utah were as a fact
gradually concentrated in this neighborhood.

By order of October 3, 1861. the President directed that the entire
valley of the Uintah River in Utah Territory be reserved and set apart
as an Indian reservation.

By the act of May 5, 1864 (13 Stat., 63), the Secretary of the Interior
was authorized and required to cause the several Indian reservations
in Utah theretofore made or occupied as such, excepting Uintah val-
ley, to be surveyed and sold and to apply the proceeds of such sales
for the benefit of the Indians. It was also directed by section two:

That the superintendent of Indian Affairs for the territory of Utah be, and he is
hereby, authorized and required to collect and settle all or so many of the Indians
of said territory as may be found practicable i the Uijta valley, in said territory,
which is hereby set apart for the permanent settlement and exclusive occupation of
such of the different tribes of Indians of said territory as may be induced to inhabit
the same.

By the act of June 18, 1878 (20 Stat., 165), that part of the act of
May 5, 1864, directing the sale of Indian reservations in Utah was
repealed and it was directed that those lands be restored to the public
domain and disposed of as other public lands.

By the act of February 23, 1865 (13 Stat., 432) the President was
authorized to enter into treaties with the various tribes of Indians in
Utah Territory to secure the absolute surrender of all their possessory
right to agricultural and mineral lands in said Territory, except such
agricultural lands as may be set apart by said treaties for reservations
for said Indians.

I find a statement in the report of the superintendent of Indian
Affairs for Utah for the year 1867, that a treaty was made with nearly
all the bands of Utah Indians in 1865, but that it had not then been
acted pon. This treaty seems never to have been confirmed by the
Senate and no further action seems to have been taken under the
provisions of said act of 1865.
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By the act of June 15, 1880 (21 Stat., 199), an agreement with the
confederated bands of Ute Indians was ratified. By this agreement
said Indians ceded to the United States all their lands i Colorado,
except certain reservations therein provided for and the White River
Utes agreed to remove to and settle upon agricultural lands on the
Thintah reservation in Utah. They did remove to this reservation and
have since resided there.

The rights of the Indians residing upon this reservation have come
before this Department for consideration several times, and before the
supreme court of Utah, and have necessarily been considered by Con-
gress in connection with legislation affecting them.

In 1887 the rights of these Indians were recognized by the President
when a military reservation was established within the boundaries of
the Indian reservation with a proviso as follows:

Provided, That the use and occupancy of the land in question be sbject to such
right, title and interest as the Indians have in and to the same, and that it be
vacated whenever the interests of the Indians shall require it.

It was held by this Department that the Indians on the Uintah reser-
vation had " bought and paid for" their lands when a grazing lease to
Charles F. Homer was approved and also when the mining lease now
under consideration was approved. The correctness of this conclusion
was raised before-the supreme court of Utah i the case of Strawberry
Valley Cattle Co. v. Chipman, decided June 3, 1896 (45 Pac. Rep., 348),
which directly involved the validity of the Homer lease. It was there
contended that these Indians had not "bought and paid for" their
lands and that the alleged lease was void on the ground that there was
Do authority of law for making it. After a reference to the treaties,
agreements and laws relating to this reservation and the action of this
Department under said law of 1891 and a discussion of the question, a
conclusion was reached by the court as follows:

We conclude that the lands in question in this case are comprehended within the
terms of the act of February 8 (28), 1891, and hold that the lease in question was
sufficiently executed and is valid.

The court specifically referred to the agreement by virtue of which
the White River Utes removed to this reservation, and after stating
the fact that these Indians had given up to the government their pos-
sessions in Colorado, said:

It would seem clear that the surrender of these valuable possessions was a sufficient
consideration to characterize the lands which they acquired by the exchange as
'bought and paid for' nuder the act of. February 28, 1891, and the fact that the
Uintah reservation had already' been purchased and accepted by the Utah Indians
could not change the character of the transaction. If the Utah Indians were con-
tent to receive their Colorado brethren and share with them the United States had
no cause to complaint.

The Department has in other connections considered the character of
the claim of these Indians to the lands embraced in their reservation,
and it seems proper to briefly notice these instances.
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In 1893 the Secretary of the Interior submitted to the Assistant
Attorney-General the question:

What are the relations of the Uiutali and Jncompahgre Indians to the lenls they
Occupy i

The Assistant Attorney-General in his opinion of October 23, 1893
(10 Op. A. A. G., 122), after referring to various treaties and acts of
Congress referring to these Indians, and especially the act of May 24,
1888 (25 Stat., 157), providing for the sale of a portion of said reserva-
tion, the consent of the Indians being first obtained, and that the
money arising therefrom should be placed to the credit of said Indians,
said:

In my opinion this act of Congress, which directed the sale of a certain portion of
the land in the reservation provided the Indians should agree to the same and that
the money arising from the sale of such lands should belong to said Indiaus, to be
paid into the treasury of the United States, to be held for them as a trust fund,
clearly shows that Congress treated these Indians as the owcners of this land.

Again lie said:
It has been repeatedly ruled that Indians who are in possession of lands that have

been given to them by the United States, for permanent occupancy, where Congress
has recognized the right and title of the Indians to such lands, hold said lands as
purchasers having paid for the same, in the sense in which the words, 'have paid for
the same,' are used in the act of 1891 (supra). I am of the opinion, therefore, that
the Uintah Indians have title to the lands which they occupy.

Afterwards, the Committee on Indian Affairs, House of Representa-
tives, submitted to this Department a bill then pending relating to the
Uintah and Uncompahgre reservations asking for a full statement of
the condition of the Indians occupying said reservations, the nature of
their title to the same, and the opinion of this Department as to the
propriety of the proposed legislation. This was referred to the Assist-
ant Attorney-General, who in his opinion of February 16, 1894 (10 Op.,
A. A. (, 271), adhered to the conclusion reached in the opinion of
October 23, 1893, spra, as to the status of the Uintah reservation and
expressed the opinion that "Congress should make no enactment dis-
posing of those lands except with the consent of the Uintah Indians."'
In his report (Indian Division, Record of Letters sent, Vol. 81, page 38)
the Secretary, after expressing his views as to the Uncompahgre reser-
vation, said:

With regard to the Uintah reservation the facts are somewhat different. I concur
in the opinion of the Assistant Attorney-General that these Indians have a title to
the lauds which they occupy, which should be acquired by the United States only
by negotiations with them for that purpose. A commission might properly be aulthor-
ized to conduct such negotiations on the part of the government.

He declined to recommend the passage of the bill submitted to him
or of a bill prepared in the Indian office as a substitute therefor, but
advised that legislation should be enacted in accord with the plan sug-
gested in said report.

Congress evidently accepted the views thus suggested as correct,
because in the act of August 15, 1894 (28 Stat., 286-337) it was provided
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that the President should appoint a commission to make allotments to
the Uncompahgre Indians and to negotiate with the Indians properly
residing upon the IJintali reservation for the relinquishment to the
United States of the interest of said Indians in all lands within said
reservation not needed for allotment in severalty to said Indians. No
agreement has, however, been negotiated under this authority.

It is clear that the Indians on this reservation gave up what were to
them valuable rights for the purpose of securing a place for permanent
homes, and some of the White River Utes relinquished rights to land
in Colorado which had been guaranteed them by treaty stipulation. It
would seem thus, that they may very justly be considered as Indians
who are o cupying lands which they " have bought and paid for" within
the purview of said act of 1891. The fact that this has heretofore been
held by the supreme court of Utah, the State within which the lands
are situated, is a persuasive argument in favor of the same conclusion
by this Department. Again the fact that the holding of this Depart-
inent has always been in favor of such ownership in these Indians tends
strongly in favor of that conclusion ow.

I am of the opinion that these Indians come within the purview of
the act of 1891, and -are authorized to lease their lands in accordance
with the provisions thereof relating to the leasing of lands not needed
for, farming purposes or for individual allotments.

While the application made July 30, 1894, for all extension-of the time
for filing plats was denied by the Secretary July 31, yet the maps filed
August 4, following, have not been formally approved or rejected, and
the question as to what action shall be taken upon them is still an open
one. There was a failure to file the- maps within the time agreed upon
and according to the conditions expressly imposed by the Secretary at
the time of the approval of the lease and expressly accepted by the
lessee, a forfeiture may be declared because of this default. There has
been no declaration of forfeiture and neither has there been any action
which waives the default. or prevents a forfeiture at this time. The
question as to the advisability of such a course is purely administrative
in character, resting in the sound discretion of the Secretary.

The papers in connection with the matter are herewith returned.
Approved: November 17, 1897.

C. N. BLISS, Secretary.

APPLICATION FOR SUIJVEY-ISLAND.

JOHN C. CHRISTENSEN.

An application for the survey of a island lying in a meandered non-navigable
stream will not be allowed.

Secretary Bliss to the Cornmisioner of the General Lan d 0 ce, November
(W. V. D.) 19, 1897. (C. W. P.)

On June 23, 1896, you submitted the application of John C. Chris-
tensen for the survey of an island in the PlatteRiver, in sections 9 and
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16, township 8 N., range 15 W., 6th P.M., Nebraska, within the aban.
doned Fort Kearney military reservation.

From the application of Mr. Christensen it appears that the island
he desires to have surveyed contains about fourteen acres; that the
width of the channel on either side between the island in question and
other islands is from twenty-five to one hundred and fifty feet, and the
depth of the river at ordinary stages of the water about half a foot to
two feet: that the island is about two feet above high water mark, and
not subject to overflow, and the land fit for agricultural purposes.
The application appears to have been served upon the riparian claim-
ants, who acknowledged the service of said notice.

The Platte River in Nebraska is a wide shallow stream, enclosing
many islands, and has a small volume of water compared with its
length. The water is so shallow and the channel so shifting that it is
not navigable even for small vessels. (Lippincott's Gazetteer, edition
of 1880, page 1762.)

The township was surveyed in November, 1877, and the official plat
of the survey of the township shows an nsurveyed island in the
locality described in the application and represented upon the diagram
submitted by the applicant, and in fact there are a number of unsur-
veyed islands in the Platte River shown upon the official plat of town-
ship 8 N., range 15 W., as shown by photolithographie copy of plat
accompanying your letter. It does not appear why the lines of the
public survey were not extended over this island.

Two applications for the survey of an island in sections 9 and 10,
near the island described in the application now under consideration,
were approved by the Department by letter to your office, dated March
22, 1895, and this action was taken notwithstanding a protest against
the approval of the applications by T. T. Cleland and nine others, who
claimed the unsurveyed islands under the laws governing riparian
rights. See Press Copy, Misc., No. 304, p. 135.

You recommend that this application be approved and the survey
ordered,
unless the Department may deem it not proper to order the survey made, in view of
the principles laid down by the U. S. supreme court i the case of Grand Rapids
and Indiana Railroad Company v. Butler, decided Jnne 3, 1895, 19 U. S., 87,

to which my attention is directed.
It was held in the case of the State of Idaho, 16 L. D., 496 (syllabus):
An order for the survey of an island in a meandered river may be properly made,

where it appears that said island existed substantially at the date of the survey of
the riparian lands as at present, ad should have been included then in the public
surveys.

This decision was approved in the case of Frank Level et al. (21 L. D.,
290), decided July 3, 1895. But on June 3, 1895, was decided by the
supreme court the case of Grand Rapids and Indiana Railroad Com-
pany v. Butler, referred to in your office letter.

That case caine before the United States supreme court upon a writ
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of error to the supreme court of the State of Michigan. The supreme
court of Michigan held that the well-recognized rule in Michigan was
that a grantee of land bounded in the dTeed of conveyance by a stream
takes title to the land under the water to the thread of the stream in
the absence of a express reservation; that reservation cannot be
implied; that when the government has surveyed its lands along the
bank of a river and has sold and conveyed such lands by government
subdivisions, its patent conveys the title to all islands lying between
the meander line and the middle thread of the river, unless previous to
such patent it has surveyed such islands as governmental subdivisions
or expressly reserves them when not surveyed; that the grant to Lyon
and Hastings was made under the survey of 1831, by which, as the
court found, "both banks of Grand River were meandered and by
which the niddle thread of the river was fixed west of this island;"
and that the grant clearly vested in them title to the land in contro-
versy, of which no sbseqdent survey by the government could deprive
them.

The errors assigned are grouped by counsel, and stated thus: That
the point that the land in question, even though an island, passed to
Lyon. and Hastings under their patent, if not reserved, whs not properly
before the court under the pleadings; that " the court erred in holding
as matter of fact, onh this record, that the island was not reserved in
the Lyon and Hastings patent;" and that "the court erred in hold-
ing, upon this record, that Island 5 passed to Lyon and Hastings under
the patent to them i 1833 of the north fraction of the southeast of
section 25, township 7-12."

The state court, however, held the pleadings sufficient to permit of
the examination and determination of the point on which its decision
turned, and that conclusion involved no federal question.

The United States supreme court say:
And as to the second proposition, it may be said that while the rule is that this

court, upon a writ of error to the highest court of a state, in an action at law, can-
not review its judgment upon a question of fact, Dower v. Richards, 1.51 U. S., 658,
it.is unnecessary to consider the extent of the power of this court, in that particular,
in chancery cases, as we entirely concur in the result reached by the state court that
there was no such reservation, and in its findings as follows: "In the present ease there
is no act on the part of the government showing any intention to reserve this land.
The only inference that can be drawn from the facts is that the government agents,
its surveyors, did not consider it of sufficient value to survey. It was not surveyed
until about twenty-five years after the survey of 1831, and not till nearly twenty
years after the survey of 1837, when the other islands and the lands upon the west
bank were surveyed, thus completing the survey in that region:"

The inquiry is reduced then to this, lid the court err in holding as matter of law,
upon this record, that the grant vested in Lyon and Hastings the title to the par-
ticular land in controversy?

And held, after reviewing the case of Hardin v. Jordan (140 U. S.,
371), and other cases:

We have no doubt upon the evidence that the circumstances were such at the time
of the survey as naturally induced the surveyor to decline to survey this particular
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spot as an island. There isnothing to indicate mistake or fraud, and the government
has never taken any steps predicated on such a theory; and did not survey the so
called Island No. 5 until twentS-five years after the survey of 1831, and nearly twenty
years alter that of 1837.

And that:
The supreme court of Michigan was right in holding that whatever there was of

this conformation passed under the grant to Lyon and Hastings.

It is held in Hardin v. Jordan (supra), as well as in the case of Grand
Rapids and Indiana Railroad Company v. Butler, that the question of
the riparian rights of grantees by the United States of the public lands
bounded o streams, and other waters, made without reservation or
restriction, is to be construed according to the law of the State in which
the land lies.

In this case the laud lies in the State of Nebraska. The supreme
court of Nebraska, in the case of Wiggenhorn v. Kountz, 25 Nebraska,
690, said:

There is no doubt that grants of land bounded upon a river not navigable carry
with them the exclusive right and title to the grantees to the centre of the stream,
unless the terms of the grant clearly denote the intention to stop at the edge or
margin of the river, the rule of the common law being that proprietors of land adjoin-
ing public rivers, not affected by the flow of the tide, own the soil adfilnb agitae.

And in the case of Clark v. Cambridge and Arapahoe Irrigation
Company, 45 Nebraska., 798, it is said that the common law rule as to
navigability is not as a rule accepted in this country, but that here navi-
gability in law is synonymous with navigability in fact, without regard
to the influence of the ocean tide, and includes those waters only which
afford a channel for useful commerce; and it was held in that case that
the courts of Nebraska will take notice without proof that the Repub-
lican river is unnavigable.

In view of these decisions, the application for the survey of this island
must be denied, and the decision in the case of Noah W. Shreve and
Angelo J. Chidester (Press Copy, Misc. No. 304, p. 135,) will not here-
after be followed as a precedent.

PRACTICE-NOTICE OF APPEAL-CONSOLIDATED CASES.

KORSMOE V. NORTHERN PACIFIC R. R. Co.

Prior to the consideration of an appeal from a decision Tendered on consolidated cases,
notice thereof should be given to all parties recognized as having rights adverse
to the appellant.

Secretary Bliss to the Commissioner of the General Land Office, Novemlber
(W. V. D.) 23,1897. (G. B. G.)

On October 14, 1896, your office held that the indemnity selection of
the Northern Pacific Railroad Company, for Sthe SE. I of Sec. 33, Tp.
135 N., R. 43 W., St. Cloud, Minnesota, was invalid. By the same
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decision the al)plication of Gustav G. Korsnoe, to make homestead
entry for the tract, was rejected, and the application of one Per Nilson
to mnake homestead entry of the same tract was "held for allowance."

Korsmoe appealed from said decision, serving a copy of his appeal
on counsel for the Northern Pacific Railroad Company, but did ot
serve Nilson with a copy thereof. The railroat company did not alpeal.

The Department is now in receipt of a motion by counsel for Nilson
to dismiss the appeal of Korsinoe, for the reason that a copy of the
same was not served on Nilson, as required by rule 86 of practice.
* The fact that the land applied for by Nilson is the same land 'in con-
troversy between Korsnioe and the Northern Pacific Railroad Company
is doubtless the reason why his application was made part of the
record i this case. The case arose on the application of Korsmnoe to
enter the land on the 18th day of February, 1895. It being embraced
in a pending indemnity list ot the Northern Pacific Railroad Company,
a hearing was ordered. The local officers decided in favor of Xorsmoe,
and on the appeal of the company your office, as has been seen, denied
both claims.

Counsel for Korsmoe seems to have entirely misapprehended the
scope of the decision of your office. Iis specification of errors on
appeal proceeds on the theory that said decision was in favor of the
railroad company. It is not the purpose of the Departmentt to consider
this case on its merits at this time, but it would iiot be just to the
appellant to dismiss his appeal because he has failed to serve a copy
thereof on Nilson, who was not a party to the litigation. But owing
to the irregular consolidation of Nilson's application with the record
in this case and a decision in his favor, he is entitled to be heard before
the Department, in answer to Korsmoe's appeal, if he so desires.

It is therefore directed that your office notify Korsmoe that he will
be required to serve Nilson with a copy of his appeal and specification
of errors, and make due return thereof within thirty days from this
date. The usual time will be allowed for answer.

CERTIFICATION AND PATENT-SWAMP LAND CLAIM.

STATE OF WISCONSIN.

The Department is withont jurisdiction to order a hearing, on the application of a
State, to determine the character of lands claimed by it under the swamp
grant, where, prior to any such claim, the lands have been certified or patented
to the State for the benefit of a railroad grant.

Secretary Bliss to the Commissioner of the General Land Office, November
(W.V. D.) 23 1897. * (F.W. C.)

The appeal filed on behalf of the State of Wisconsin from your office
decision of April 9,1897, denying its application for a hearing to estab-

2670-VOL 25-27
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lish the swampy character of the following described lands, has been
duly considered, viz:

The NE. 4 of the SE. of Sec. 7, T. 18 N., R. E., approved to the
State for the La Crosse and Milwaukee Railroad Company Decem-
ber 18,1863;

The WV. W of the NW. 4 of Sec. 21, T. 18 N., R. 1 E., approved to the
State for the La Crosse and Milwaukee Railroad Company Decem-
ber 18, 186.3;

The SW. i of the SE. 1 of Sec. 33, T. 18 N, R. 1 Ii., approved to the
State for the La Crosse and Milwaukee Railroad Company Decem-
ber 18,1863;

The SW. of the NW. of Sec. 19, T. 19 N., R. 1 E., approved to
the State for the La Crosse and Milwaukee Railroad Company Decem-
ber 18, 1863;

The SE. I of the SW. j of Sec. 25, T. 21 N., R. 4 W., approved to the
State for the La Crosse and Milwaukee Railroad Company December
18, 1863;

The NE. of the SW. of See. 27, T. 38 N., R. 14 W., approved to
the State for the St. Croix and Lake Superior Railroad Company May
6, 1865, and awarded to Farm Mortgage Co.;

The SW. of the NE. of Sec. 27, T. 33 N., R. 16 W., approved to
the State for the St. Croix and Lake Superior Railroad Company Decerx-
ber 1, 1862;

The SW. of the SE.:i of Sec. 7, T. 27 N., R. 5 W., patented to the
State for the West Wisconsin Railroad Company August 24, 1872;

The NW. of the S W. i of Sec. 1, T. 27 N., R. 6 W., patented to the
State for the West Wisconsin Railroad Company August 24, 1872;

The SE. of the SW. 1 of See. 35, T. 24 N., R. 1 B., patented to the
State for the Wisconsin Central Railroad Company January 11, 1877
(No. 5);

The SW. 1 of the SE. i of Sec. 35, T. 24 N., R. 1 E., patented to the
State for the Wisconsin Central Railroad Company January 11, 1877;
and

The NW. of the NE.4 of Sec. 33, T. 26 N., R. E., patented to the
State for the Wisconsin Central Railroad Company January 11, 1877.

All the above described lands have been certified or patented to the
State on account of grants to aid in the construction of railroads, and
opposite each tract is noted the date of the certification or patent to the
State and the road on account of which the same was made.

It was because of said outstanding certifications that you denied the
application for hearing.

It will be seen from the above list that the earliest certification was
in 1862 and the latest patent in 1877.

The State of Wisconsin agreed to take its swamp land according to
the field notes of the public surveys, and selections were made of por-
tions of all the sections above described, with one exception, before the
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certifications or patents on account of the railroad grants, and none of
said lists embraced any of the tracts here involved.

In accordance with an agreement entered into in 1880, between the
governor of Wisconsin, the Secretary of the Interior and the Commis-
sioner of the General Land Office, a representative of the State, together
with a clerk from this Department, examined the field notes of the lands
within the State of Wisconsin and prepared lists of those lands found
to be swamp lands within the meaning of the act of September 28,1850.

Their report is on file in your office and contains all of the above
described lands.

Patents issued to the State for those lands reported by the examiners
as swamp, as far as clear, but as to the above described tracts the State's
claim was rejected by your office letter " K " of September 12, 1895.

From said rejection the State failed to appeal, but on April 21, 1896,
filed its application, under consideration, for a hearing, in order to
establish, by parol evidence, the swampy character of these lands.

This appeal does not appear to have been served upon the companies
*for whose benefit the certifications or patents were issued, or their
snecessors.

It is alleged in the appeal, however, that the State has never pat-
ented these lands to the railroad companies interested, that the field
notes show them to be swamp in character, and, therefore, the State
holds the equitable title under the swamp grant and holds the naked
legal title by reason of the conveyances fromt the United States nder
the railroad grants.

It is therefore proposed that the State reconvey the title conveyed
on account of the railroad grant, and that patent then issue to the
State under the swamp grant.

From what has been said it is clear that the State never made formal
claim to any of the lands here involved until the examination made of
the field notes in 1880 and 1881, by the representatives of the State
and this Department under the agreement before referred to, resulted
in their return as swamp land.

This agreement was many years after the United States had certified
and patented the lands on account of the railroad grants.

Such certificates and patents recite a finding that the lands covered
thereby are a part of the unappropriated lands within the limits of the
railroad grant, which is in effect a determination that they are not a
part of the prior grant to the State of swamp lauds.

By the certifications and patents the lands passed beyond the juris-
diction of this Department.

As said in the case of the State of Iowa -v. Railroad Companies
(Copp's Land Laws, 1882, Vol. 2, p. 959):

While I am not prepared to admit that the Department loses jurisdiction to act in
every case where lands have been certified or patented, I am of the opinion that it
should be exercised only in extreme cases, where without its exercise the party
entitled to the land would be remediless.
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Your office decision refers to the decisioli of the supreme court in
the case of McCormick v. hayes (159 U. S., 332), in which it was held
that parol evidence will not be admitted to show that lands were in
fact swamp and( overflowed, in opposition to the concurrent action of
the Federal and State officers having authority in the premises.

The action of your office in denying the application for a hearing is
affirmed.

PRACTICE-APPLICA.TION-NATRALZATION-SETTLEMENT 11IGHT.

DRISCOLL ElT AL. v. DOHERT ET AL.

An affidavit made to supply certain alleged omissions of matter from the record,
vli h should appear therein, if it exists in fact, will not be stricken from the

files, oii motion therefor, if the facts, as alleged in said affidavit are not denied.
Distance from the local office, character of the conitry, and season of the year, may

be properly considered in determining whether a homestead preliminary affidavit
may be made before a United States Court Commission.er in the conuty where
the land lies.

A declaration of intention to become a citizen is not invalid, because made before
a deputy clerk of a court of record, if such deputy was acting for, and in the
name of the clerk of said court.

Notices defining the extent of a settlement claim posted on sub-divisions thereof
outside of the technical quarter section on which the improvements are placed
will protect such claim as against subsequent settlers.

The preferred right to enter forfeited railroad lands, accorded under section 2, act
of September 29, 1890, as amended by the act of February 18, 1891, begins to run
from the date when final instructions are issued authorizing applications to be
made for such lands.

A declaration of intention to become a citizen filed by a settler relates ack to the
date of his settlement in the absence of any intervening adverse claim.

In the case of settlements on land that is treated as in reservation by the Depart-
ment, when under the law it was open to settlement, the rights of claimants
should be determined on the priority and good faith of their respective settle-
ments, and their compliance with law in placing their claims of record after the
land is declared open to entry by the Department.

Cases arising between different parties and involving different tracts of land should
not be considered together, and so transmitted to the Department on appeal.

Secretary Bliss to tihe Commissioner of the General Land Office, November
(W. V. D.) 23, 1897. (C. J. W.)

The following applications to make homestead entries for lands in
Sec. 33, T. 49 N., E. 10 W., in Ashland land district, Wisconsin, appear
to have been received by mail at the local office prior to nine o'clock
A. M., November 2, 1891:

That of Gus Johnson for the N. of the NE. 4 and the N. t- of the
NW. 4; that of John 0. Smith for the SE. of the NW. 4-, the NE. of
the SW. 4 and the W. 4 of the SE. 4; that of Charles . Hoar for the S.
4- of the NW. 4, and N. - of the SW. 4; that of John Doherty for the S.
4 of the NE. 4, the SE. 4 of the NW. 4 afld the NE. 4 of the SW. 4;
that of William H. Smith for the SW. 4; that of Alfred Hartley for
the NW. 4,
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The application of John Doherty alleged settleineiit and his applica-
tion was allowed the same date, and his entry, No. 2519, placed of record.

All the applications, except that of Doherty. were rejected because
of conflict.

On November 3, 1891, Edmnld ('eary al)peared in )etsoii ati applied
to enter the SW - NW. 1, NW. SW 4, and the S. of the SW ., of
the same section, toWnship andc range. This aplication was also
rejected for conflict.

Subsequently, Gus Johnson, W. H. Smith, Alfred Hartley, Charles
R. Hoar and John 0. Smith filed supplemental affidavits, alleging set-
tlement on or prior to November 2, 1891; Whereupon citation issued
summoning the parties to a hearing before the local officers on July 25,
1892. At the hearing Johnson's application was allowed and his entry
No. 3030 placed of record upon filing the relinquishment, of Johln Dris-
coll, who had applied for the same tract.

,July 19, 1892, Edmund Geary was permitted to make homestead entry
No. 3023, under his application.

The parties whose applications were rejected appealed to your office,
and, on April 11, 1893, by letter (HII) of that (late, your office held
that the parties were not properly notified of the rejection of their
applications and of the time of hearing, ad that the local officers had
no jurisdiction to act upon and adjudicate their conflicting claims, and
the case was remanded for proper hearing, after notice to all parties.

In accordance with instructions, notice issued for a hearing on July
26, 1893, at which time all parties in interest aIppeared, in person and
by attorney, and trial was duly had.

After Hartley and Williaui I-1. Smith had submitted their testimony,
their applications were dismissed, on motion, on account of their failure
to reside pon, iprove or cultivate the land applied for by them,
respectively, since the date of settlement, November 2, 1891.

On December 5,1893, the local officers rendered their decision, in which
they re-affirmed their action in dismissing the applications of Hartley
and William H. Smith. They also found that Geary, Hoar, John 0.
Smith, and Doherty male settlement on lands respectively claimed by
them between midnight and nine o'clock A. M. of November 2, 1891,
and that each had made valuable improvements and maintained legal
residence on the land since settlement thereon. As to Geary it was
found that he lived upon the land prior to November 2, 1891, and that
he performed acts of settlement on the SW. -, and from date of settle-
ment to that of hearing had maintained residence upon it, but that his
acts of settlement only extended to lands claimed by him in sid quar-
ter; that Hoar, on November 2, 1891, settled on the S. of the NW. 1
and that his settlement extended only to lands claimed by him in said
quarter; that John 0. Sithi was residing on the NE. -of the SW. 4
prior to November 2, 1891, and before nine o'clock A. M. of that day
made a new settlement thereon and narkedthe SE. of the NW. -, but
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that Hoar had settled upon the NW. 4 prior to Smith's settlement or the
SiE. 1 of the NW. 4; that Doherty, on November 2, 1891, settled onthe
S. t of the NE. 4 and that his settlement extended only to lauds claimed
by hi i that quarter. It was found that each of the parties named
had acted in good faith as to residence and inprovemtients. They recom-
nended that the entry of Gus Johnson be sustained; that the home-

stead entry of John Doherty, for the S. of the NE. 1, the SE. 4of the
NW. and the NE. 4 of the SW. 1, be canceled as to the SE. 4 of the
NW. and the NE. 4 of the SW. 4; that the homestead entry of
Edmi-und Geary for the S. of the SW. 4, the W. 1 of the SW. 4 and
the SW. 4 of the NW. I be canceled as to the SW. 4 of the NW. ; that
Charles R. Hoar be allowed to enter the 5. y of the NW. 1, and John
0. Smith be allowed to enter the W. - of the SE 4 and the NE. 4 of the
SW. -

All parties were duly notified of the decision, and Hoar, Geary and
John 0. Smith filed appeals.

On February 14, 1894, Doherty filed appeal out of time, giving as a
reason for the delay the serious illness of his attorney.

On February 26, 1894, your office considered the several alppeals, and
passed upon the case. The decision of the local officers, in the rejection
of the applications of Hartley and William H. Smith, was affirmed and
made final. Their recommendation that Johnson's entry as to N. of
the NW. and the N. of the NE. remiail intact was affirmed and
declared final. Your office considered the appeal of Doherty with the
other appeals filed, and affirmed the decision of the local officers.

From this decision John 0. Smith, Geary, Hoar and( Doherty
appealed.

On May 23, 1896, the case came before the Department on said
appeals. It was then found that the lauds in question were icluded
within the forfeiture declared by the act of September 29, 1890 26
Stat., 496), following the rule laid down in the case of Wisconlsin Cen-
tral Railroad v. Forsythe (159 U. S., 46), and that your office and the
Department had erred in treating them as in reservation for indemnity
purposes on account of the grant to the Chicago, St. Paul, Minneapolis
and Omaha Railroad, Bayfield Branch, under the act of June 3, 1856.
It was found that it was error to treat said lands as part of the surplus
Omaha lands, and consequently error to exclude front consideration the
rights of The several parties under claimed acts of settlement performed
prior to November 2, 1891. The case was accordingly remanded to
your office for further consideration and the adjudication of the rights
of the parties under the act of September 29, 1890. (Letter press copy
No. 333, p. 439.)

After the return of the record to your office, counsel representing
Hoar, Geary and Smith, it seems, filed briefs, in which new questions
were presented for your consideration. On December 21, 1S96, your
offlce, by letter ("H") of said date, readjudicated said case, from which
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decision all parties have appealed. ay 14, 1897, oral argument was
heard in this case in connection with the case of Tubbs and Miles v.
Hart.

Counsel for Geary appended to their brief an affidavit from Geary
and certain exhibits, the purpose of which is to cure the omission of
the local office to present the facts therein appearing as record facts.
Counsel for Hoar has moved to strike said affidavit and exhibits from
the files and return them to the attorneys filing them under rule 72 of
practice.

Without considering their value as evidence at this time, it is appa-
ent that they refer to matters which, under the rules, the record should
show, if they exist in fact, and being alleged, further report from the
local officers would be required, if they were disputed. Said motion to
strike is made without denial of the facts alleged, and is overruled.

Your office ordered, in the event of your decison becoming final, that
Doherty's entry be canceled as to the NE. A of the SW. for conflict
with the prior right of John 0. Smith, and as to the SE. 1 of the NW. 
for confict with the prior right of Hoar; that Geary's entry be canceled
as to the SW. 1 of the NW. 4 for conflict with the prior right of Hoar,
and that Hoar be permitted-to enter the S. J of the NW. 1, and John 0.
Smith permitted to enter the NE. I of the SW. and the W. i of the
SE. -.

As each of the parties relies to some extent upon his settlement right,
it is necessary to look to his acts of settlement as disclosed by the
record.

Certain objections are urged to the allowance of Smith's application,
all of which were overruled by your office, and it is insisted that they
should have been sustained. The first insistence is, that his name is
John 0. Jolinso , instead of Smith. In reference to this matter, Smith
stated on oath that in his native country, Sweden, it was customary for
young men to adopt what name they pleased; that he adopted that of
Smith in Sweden, and retained it when he came to this country. No
fraud is suggested in connection with this change of name, nor does it
appear that any one has been imposed upon by or suffered injury from
it. Your office properly overruled this objection. The second objec-
tiou is, that his application was illegal, because made before a United
States Commissioner and not before the local office; and, third, that it
was not made within three months from date of settlement.

These may be considered together. Te affidavit accompanying
Smith's application, dated October 31, 1891, is executed before a United
States court commissioner, in Douglass county, wherein the land lies,
and at such distance from the land office (the character of the country
being considered and the season of' the year) that it must he held to be
valid under the act of May 26, 1890 (26 Stat., 121). It was filed Novem-
ber 2, I 891, and within three months from the date of Smith's settlement,
August 15, 1891. Your office properly overruled these objections.
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It is further urged that Smith is not qualitied in the matter of iti-
zenship. The declaration of his intention to become a citizen was made
August 13,1891, before a deputy clerk of the district court of the county
of St. Louis, State of A-innesota, and it is urged that such declaration
could not be made b fore a deputy clerk. Section 2165 of the Revised
Statutes originally provided that such declarations could be made before
certain courts including a court of record of any of the States having
common law jrisdiction.'' The act of February 1,1876 (19 Stat., 2)
directed that such declaration could be made before the clerk of ay of
the courts named in Section 25.

Section 859, Statutes of Minnesota (1891), authorizes and empowers
deputy clerks to "perform all the duties pertaining to the office of clerk of
district courts." The declaration of intention of Smith, while actually
made before a deputy clerk, shows that the deputy was acting for, and
in the name of the clerk. This being trne, the act of the deputy was
the act of the clerk and the declaration wvas i contemplation of law
made before the clerk.

It may be said, then, from the record, that Smith settled on the NE. 4
of the SW. 4 about August 15, 1891, and built a house and established
residence thereon, and applied to make entry within three months from
the date of his settlement; that at the time of settlement he inarked
his claim to the SE. i of the NW. 4 by putting up a piece of board on a
tree, with description of his claim on it. This was 1)ut at the southeast
corner of the NW. . The southwest corner of this forty was marked
in same way, and notice of the same kind was put over his door and on
the S. 4 post. On November 2,1891, these notices were up and renewed.

Hoar settled on the SW. 4 of the NW. 4, on November 2, 1891, for the
first time. He does not deny knowledge of Smnith's notice of his claim
to the SE. i of the NW. 4, and the record indicates that he must have
had knowledge of it. Under the rule laid down in the case of Sweet
v. Doyle et al. (17 L D., 197), and again in Smith v. Johnson et al. (id.,
4 4), Hoar would be bound to take notice of this claim, and Smith's
right to the SE. 1 of the NW. 4- would be superior to his. Hoar's delay
and negligence in establishing residence for nearly nine months after
settlement throw distrust' upon his good faith and contrast unfavorably
with Smith's continued efforts both to comply with the law as to resi-
dence and to make known the boundaries of his claim.

It is insisted that Geary has the oldest settlement of any of the par-
ties, and that he has made good his claim to the whole tract claimed by
him i two ways. He was living on the SW. 4 of the SW. on Novem-
ber 2, 1891, and had been since some time in 1889, and in June, 1891, he
had marked the corners of the SW. 4 of the NW. , giving a description
of his whole claim, and Hoar must have had notice of this claim; and,
further, that by the 2d section of the act of September 29, 1890 (26 Stat.,
496), as amended by the act of February iS, 1891 (26 Stat., 764), he had
a preference right of entry, and. for that reason, also, his claim is
superior to that of Hoar.



DECISIONS RELATING TO THE PUBLIC LANDS. 425

This last contention must depend upon the period when the six
months allowed settlers on these particular forfeited lands bega to
run. The act seems to be general in its terms, applying to all forfeited
lands. As to these particular lands, it was not until Novemnber 2,1891,
that final instructions became effective authorizing applications to be
received for them. (Newell v. [lussey, 17 L. D., 369.) It would seem,
therefore, that if these instructions come within the purviev of the act
referred to, settlers would have six months from date they became
effective within which to exercise their preference ight of entry. The
actual notice given by Geary's settlement and by his written description
of the lands embraced in his claim ad his subsequent application, filed
within less than six months from the time when such application would
be received, are sufficient reasons to conclude that his rights are supe-
rior to those of Hoar, unless there is some fatal defect i his claim.
Counsel for Hoar insist that such defect exists in his naturalization
papers. is declaration of intention to become a citizen, a-certified
copy of which is a part of the record, appears to have been filed in the
district court of St. Louis county, Minnesota, and sworn to before S. E.
Pearshey, deputy clerk, on the 11th day of April, 1891. The contention
is that the forfeiture act only confers a preference right upon such
settlers as were at that date citizens and qualified, and the case of
Hamilton v. Greenhoot et al. (22 L. Di, 360), is cited in support of the
contention.

The princile that an alien cam acquire no right to public land before
declaration of intention to become a citizen is well settled; but it seems
to be equally well settled that, upon filing such declaration by a settler,
it will relate back to the settlement, if there is no intervening adverse
claim. Jacob H. Edens (7 L. D., 229). If Hoar had been a settler or
claimant at the date, April 11, 1891, when Geary filed his declaration,
his contention would be sound, but he predicated no claim until Novem-
ber thereafter, nor did any one else, adverse to Geary.

The fact that the Department was treating the land inl question as in
reservation, when in law it was open to settlement, renders the provi-
sions of the act of May 14, 1880 (21 Stat., 140), in reference to the time
within which application to enter must be made after settlement, iap-
plicable as amongst settlers whose rights were predicated during the
period when, under departmental instructions, applications could not
be received. It would be manifestly inequitable to forfeit the rights of
settlers because they did not apply to enter (luring the period when the
land was being held as in reservation by the Department and at the
instance of parties who presented no application during said period.
Under such circumstances, the rights of claimants should be determined
by reference to the priority and good faith of their respective settle-
ments and their compliance with law in placing their claims of record
after the land was by the Department declared open to entry.
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In the case of Hazard v. Swain (14 L. D., 230), it was held:
That a pre-emption settler on land reserved for railroad purposes is entitled to

three months from the dateof the restoration of the land to the public domain within
which to file declaratory statement and protect his rights as against a subsequent
settler.

Au entry erroneously and inadvertently allowed reserves the land
from other entry until the erroneous entry is canceled, and a depart-
mental order of withdrawal, although erroneous, should at least have
as much force as an erroneous entry.

It appears that under the record, and this view of the law, Hoar's
application should be rejected as to the SW. of the NW. on account
of Geary's prior and superior right, and as to the SE. of the NW. -

on account of the prior and superior right of John 0. Smith, and that
Geary's entry should be held intact, and that John 0. Smith be allowed
to make entry for the land applied for by him, including the SE. 4 of
the NW. 1. It is so ordered.

Your office decision will stand as between Doherty and Hoar, but is
modified to conform hereto.

A concise statement of the matters covered by this decision was ren-
dered unnecessarily difficult because of the failure of your office to
observe the rule of the Department, which forbids the grouping of dif-
ferent parties and tracts in one case. Your attention is again directed
to the rule which forbids the consideration together of different cases
involving more than one tract. T'he rule is clearly stated in the cases
of Henry St. George L. Hopkins (10 L. D., 472), and of Holmes C.
Patrick et al. (14 L. D., 271). Compliance with the rule has been waived
in this case to avoid the delay which would have ensued by returning
the record to your office without action, but the future observance of
this rule in sending up cases from your office, on appeal to the Depart-
ment, is required.

INDIAN LANDS-ALLOTTED LANDS-ACT OF MKARCH 3, 1893.

MIANIl INDIANS.

The provision in the act of March 3, 1893, that the United States district attorney
shall represent "allotted Indians" in all suits at law or in equity, can only be
applicable where the United Stttes retains and exercises control over the allotted
lands, or where the individual still maintains his tribal relation and therefore
remains under the care and protection of the government.

Assistant Attorney-General Van Devanter to the Secretary of the Interior,
November 23, 1897. (W. C. P.)

Under date of March 30, 1897, the Commissioner of Indian Affairs
reported upon a communication in behalf of the Miami Indians of
Indiana, in reference to the recovery of money paid for taxes claimed
to have been unlawfully levied by the State of fndiaia upon the lands
of these Indians, and said report has been referred to me for an opinion.

The letter in behalf of said Indians is signed by Camilhis Bundy,
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and after reciting that taxes were levied and collected for a number of
years, and that heretofore the matter was subnitted to the Attorney-
General of the United States, with request for the institution of pro-
ceedings by the United States in behalf of the Indians, which request
was declined for lack of funds available for such purpose, it is said:

1 write now to state that if the United States authorities will permit the neces-
sary action i its own name on behalf of the Idians, members of the tribe are now
in position to bear the necessary expenses of any litigation directed to the recovery
of the sum paid as taxes, and also to employ an attorney to assist in the preparation
and management of the suit, or, if desired, to take active charge thereof.

I have therefore to request fromn your Department, and from the Attorney-General
through you, in behalf of these Indians an opinion upon the following points,
namely: The right of the M1iamis to recover, the proceedings necessary, ad the
court in which they should be instituted.

In his report the C0oruTnissioner of Indian Affairs recites quite fully
the various treaties between the United States and these Indians under
which the title by which they hold their lands and their present rela-
tionship to the government are to be determined, and lie also refers to
the various decisions of the State courts having relation to these ques-
tions. After expressing the opinion that taxes have been unlawfully
collected fom these people, lie says:

Bt the first question to be determined no, and one upon which I ask to be
advised by the Department, is whether the owners of these lands should institute
the necessary proceedings themselves, or whether the federal government should do
so for them.

He frther says that if the question 'vere one of governmental policy
only, le would assert that the condition of these people is such as to
make further calls upon the paternal care of the government unwar-
ranted, but that another question is brought in by reason of a provi-
sion in the act of March 3, 1893 (27 Stat., 631), which reads as follows:

In all States and Territories where there are reservations or allotted Indians the
United States District Attorney shall represent them in all suits at law" and in
equity.

These Indians hold title to their respective lands by virtue of several
treaties made long before the system of dividing lands per capita armong
the Indians had crystallized in the act of February 8, 1887 (24 Stat.,
388), commonly designated as the general allotment act.

By the treaty of October 6, 1818 (7 Stat., 1891, the Miami Indians
ceded to the Uinited States a large tract of country, and by article 3
thereof the United States agreed " to grant by patent in fee simple" to
Jean Bapt. Richardville, principal chief, various tracts, and further
agreed to grant to each of several other persons named, and their heirs,
certain tracts. Article 6 of said treaty reads as follows:

The several tracts of land which, by the third article of this treaty, the United
States have engaged to grant to the persons therein mentioned, except the tracts to
be granted to Jean apt. Richardville, shall never be transferred by the said per-
sons or their ieirs, without the approbation of the President of the United States.
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By the treaty of October 23, 1826 (7 Stat., 300), these Indians ceded
to the United States all their lands in Indiana north and west of the
Wabash and Miami rivers. It was provided that certain small reser-
vations should be nade, and giants were made to individuals by article
3, which reads as follows:

There shall be granted to each of the persons named i the schedule hereunto
annexe(l, and to their heirs, the tracts of land therein designated but the land so
granted shall never be conveyed without the consent of the President of the United
States.

By the treaty of October 23, 1834, as anended by the United States
Senate and accepted by te ndians November 1, 1837 (7 Stat., 463),
certain lands, being parts of reservations theretofore made for these
Indians, were ceded to the United States, and it was agreed that from
the cession thus made there should ' be granted to each of the persons
named in the schedule hereunto annexed, and to their heirs and assigns,
by patent from the President of the United States, the lands therein
named." It was further agreed that a patent ii fee simpxl)le shoild issue
to John B. Richardville for a reserve of teal sections at the Forks of the
Wabash, made by the treaty of October 23, 1826, and also that patents
in fee simple should issue to various other persons named for tracts
granted them by former treaties.

By the treaty of November 6, 1838 (7 Stat., 509), other land was ceded
to the United States, from which cession there was reserved for the
band of Ma-to sin-ia a tract described by metes and bounids, and sup-
posed to contain ten square miles. It was agreed that the United
States patent to Beaver five sections of laud, and to (Chapine one sec-
tion of land, reserved to them respectively by the treaty of 1826, and
further by article 12 as follows:

The United States agree to grant by patent to each of the Miami named in the
schedule hereunto annexed, the tracts of land therein respectively designated.

In this treaty the removal of the Miami tribe to the west of the Mis-
sissippi River was first mentioned, and provision wvas made for the
expenses of a deputation of said Indians to explore the country to be
assigned to them.

By the treaty of November 28, 1840 (7 Stat., 582), the M-iami Indians
ceded to the United States a tract of land described as " being all their
remaining lands in Indiana," it being stipulated that there should be
granted and reserved to John B. Richardville, principal chief, seven
sections from the land therein ceded, to be conveyed to him by patent
from the United States, and also in like manner one section to Francis
Lafountain. It was further agreed that the United States should con-
vey by patent to Me-shing-go-me-sia, son of Ma-to-sin-ia, the tract of
land reserved by the treaty of November 6, 1838, to the band of Ma-to-
sin-ia, to be held in trust by said Me shing-go me-sia for his band, the
proceeds thereof, when alienated, to be equally distributed to said band
under the direction of the President. It was also provided that the
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Miami tribe should remove to the country assigned to them west of the
Mississippi river within five years. It had been stipulated in the treaty
of November 6,1838, that John B. Richar'dvilie and family should remain
in Indiana when the tribe should emigrate to the country assigned to
them in the west, and the same provision was extended to Me shilig-
go-ne-sia, and to his brothels, by said treaty of 1840.

The Miamis removed to te west in 1846, and a further treaty was
negotiated' with them in 1854 (10 Stat., 1093). This treaty related par-
ticularly to the cession of a part of the western reservation and the
division of the residue, but the distribution of In(1s arising under
former treaties was also provided for. In this latter provision those of
the tribe remaining in Indiana and designated as the " Miamli Indians
of Indliani" were interested, and were represented at the negotiations
by their Own delegates.

By the act approved June 1 1872 (17 Stat., 213), the Secretary of the
Interior was authorized and directed to cause partition to be made of
the tract reserved for the band of Me shing-go-ine-sia by the treaty of
.1840, fier capita, share and share alike in value, to the survivors of said
band and their descendants. It was further provided that patents
should be issued conveying in fee to each the tract set apart to him,
that the lands should not be subject to levy, sale, forfeiture or mort-
gage, nor to lease for longer than three years at oe time, prior to Jan-
uary 1, 1881, that they should not be disposed of, contracted or sold by
the owners prior to said date, and that the members of said band and
their descendants should become citizens of the United States on Jan-
nary 1, 1881.

It will be. noticed that after the treaty of 1826 no inhibition against
alienation was provided in connection with the specific grants, except
in the case of that for the band of Ma-to-sin-ia, and that was removed
by the act of June 1, 1872, supr-a. The tendency was to restrict the
inhibition and to confer upon the grantees a title i fee, without condi-
tion as to alienation; that is, to invest them with unconditional, indi-
vidual ownership. While the fact that an Indian may hold land as an
individual and without restriction as to alienation does not determine
the liability of such land to taxation, nor the status of such Indian in
relation to the government, yet it is a fact to be taken into considera-
tion in determining his status.

The act of Congress of March 3, 1893 (27 Stat., 612-631), under which
the question now presented arises, provides as follows:

In all States and erritories where there are reservations or allotted Indians the
United States District Attorney shall represent them in all suits at law and in
equity.

The status of the Indian as to citizenship does not of itself deter-
mine whether lie comes within the provision of this enactment, because
Indians to whom allotments have been made are citizens of the United
States. The act of February 8, 1887 (24 Stat., 388), after authorizing
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the allotment of land in severalty in the discretion of the President,
provides as follows:

and every Indian born within the territorial limits of the United States, to wbom
allotments shall have been made under the provisions of this act, or under any other
law or treaty, and every Indian born within the territorial limits of the United
States who has voluntarily taken up, within said limits, his residence separate and
apart from any tribe of Indiaus therein, and has adopted the habits of civilized life,
is hereby declared to be a citizen of the United States, and is entitled to all the rights,
privileges and immunities of such citizens, whether such Indian has been or not by
birth or otherwise, a member of any tribe of Indians within the territorial limits of
the United States, without in any manner impairing or otherwise affecting the right
of any such Indian to tribal or other property.

The provision of the act of March 3, 1893, quoted hereinbefore, is
found in a paragraph appropriating money to enable the Secretary of
the Interior, in his discretion,
to pay the legal costs incurred by Indians in contests initiated by or against theni,
to any entry, filing or other claims, under the laws of Congress relating to public
lands, for any sfficient cause affecting the legality or validity of the entry, filing
or clainm.

It might be argued from the connection in which the provision is
found that it was intended that the Indian should be represented in
only sch actions as arise under the laws relating to the public lands;
blt this would be a narrow, if not a strained, construction of the lan-
guage used. The language is broad and comprehensive enough to
include all actions to which an Indian coming within its terms is a
party, and under the rule that. laws relating to the Indians are to be
liberally construed in their favor, this provision should be held to
include all such actions.

There are no Indian reservations in the State of Indiana, and hence
if these Indians are to be treated as entitled to the services of the
United States District Attorney, it must be because they come under
the head of "allotted Indians. While an Indian who has received an
allotment of land might ever afterwards be properly described as an
"allotted Indian," yet it will not be said that it was intended that he
should still enjoy this special privilege after the relationship of ward
and guardian between him and the United States had in all other
particulars ceased. It was not intended to create a favored class of
citizens, but only to afford the Indian due protection during the period
in which the United States continued to exercise control over the land
as trustee, or over his person as guardian. When both these relation-
ships cease, all obligations on the part of the government to the Indian,
except such as are enjoyed by all other citizens, are cancelled. It will
not be concluded that Congress intended to continue this protection to
the Indian after the reason for exercising it had ceased.

An allotted Indian is one who has received as his individual property
a certain specified tract of land. To bring him within the purview of
the law in question it must, however, appear either that the United
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States still retains and exercises control over said land, or that the
individual still maintains his tribal relations, and therefore remains
under the care and protection of the United States.

In the treaty of 1854 those of the tribe remaining in Indiana were
described as the Miainis of Indiana, and they continued to be so recog-
nized as an organization or body in the various acts appropriating
money to meet the obligations arising under treaties with the Indians
until 1881. By the act of March 3, 1881 (21 Stat., 414-433), an appro-
priation was made to pay "the Miami Indians of Indiana" the sum
that became due them Lnder the said treaty of 1854. The Secretary of
the Interior was directed to make a census of those Miami Indians
entitled to participate in the distribution of this money, and it was
provided that the receipt of the sum paid under that act should be a
final discharge by each party so receiving of all claims whatsoever
under said treaty against the government. This enactment seems to
be the last legislative recognition of these people as an organization,
and the Commissioner of Indian Affairs states that since the payment
of this money the executive departments have not known or ecognized
the Miamis of Indiana in a tribal or other capacity.

It is clear from the foregoing that the former members of Me-shing-
go-me-sia's band are no longer Indians, as contra-distinguished from
citizens of the United States; that they hold their lands entirely free
from all conditions, and from the control of the United States. It fol-
lows, therefore that these persons do not come within the class of
"allotted Indians," as that phrase is used in the law under consideration.

Of the other Miami Indians of Indiana, a considerable number hold
their lands entirely free of conditions, and if they were ever allotted
Indians in any sense, they became citizens of the United States under
the provisions of the act of 1887, supra. They ar e now in the same
condition as one who has received an allotment nder said allotment
act would be if the trast period had expired and a patent in fee had
been issued to him. It follows that they cannot now be considered
allotted Indians under the law in question.

The others of these people, and they must be comparatively few in
inmber, hold their landsunder grantsmadein thetreaty of 1818, orthat

of 1826, with the condition that they may not be alienated without the
consent of the President of the United States. I am informed at the
Indian Office that the use of these lands has been entirely free from
control by this Department. As to what proportion of these lands
may have been alienated by approved conveyances, I have no informa-
tion. The facts, so far as now presented, are that these people have
used their lands free of control by the U1nited States for seventy years
or over; that they have had no executive recognition in a tribal capacity
since 1881, and that if they were ever alloted 'Indians, they, became
citizens of the United States in 1887. It does not seem that they can
be held to be within the purview of the act Linder consideration.
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I have not discussed the question as to when, if ever, the lands of
these people became subject to taxation by the State, nor is it intended
that anything said herein shall be taken as referring to that question,
nor to their right to recover anything from the State,

Approved, November 23, 1897.
C. N. BLISS, Secretarp.

STATE SELECTION-ACT OF MIARLCII 3, 1879.

STATE OF .MINNESOTA V. LNG ET AL.

The act of March 3, 1879, providing that "There be, and hereby are granted to the
State of Minnesota, to be se]ected by the governor of the State, twenty-four
sections of land out of ally public lands of the United States not otherwise
appropriated," with the proviso that the lands so granted shall be selected
within three years, is a present grant, and the reqnirement as to selection, eon-
tained i the proviso, should e construed as directory and not mandatory,
hence a failure of the State to make such selections within the time specified
will not defeat its right nder said grant.

An application to make timber land etry of lands embraced within an existing
State selection confers no right uipon. the applicant.

Secretary Bliss to te Commissiopber of te General Land Office, November
(W. V. D.) 26, 1897. (C. J. W.

On January 11, 1896, the State of Minnesota, by its duly authorized
agent, presented to the local land officers at Duluth, Minnesota, a
descriptive list of lands which it proposed to select in pursuance of the
act of Congress of March 3, 1879 (20 Stat, 352). A description of
the land embraced in said list is given in your office letter "'G" of July
15, 1896, as follows: lots 1, 2 and 3 of Sec. 1; lots 2 and 3 of Sec. 2;
lot 1 of Sec. 3; lots 1, 2, 3 and 4 of Sec. 7; lot 3 and the SW. 1 of
SE. 1 of Sec. 13; lot 4, the SW. of NE. ., the E. J of SW. 1 and the
SE. 1 of Sec. 18; lots 1, 2, 3 and 4 of Sec. 19; the NW. of NW.
and lots 1, 2, and 3 of Sec. 20; the E. A of SW.i, N. i of NE. and
S. of SE. 1 of Sec. 22:

Lot 1 of Sec. 23, lot 2, 3, 4, 9, 10, 11 and 12, of Sec. 24; lots 1, 2 and
3 of Se. 25, lot 2 of See. 26; lots 1, 2, 3, 4, 6 and 7 of See. 27; lots 1,
2, 4, 6, 7 and 8 of Sec. 28, lots 1, 2 and the E. A of NW 1 of See. 30;
lots 3, 4 and the W. of SE. 14 and SE. 4 of SE. I of Sec. 34, all i T. 63
N., R. 16 W.

Lots and 11 of Sec. 6, T. 55 N., R. 21 W. The NE.j, NW. -t- NE. 1
of SW. -1 and lots 5 and 6 of Sec. 1; the NE. i, NW. i of SE. 4 and lots
3, 4, 5, 6,7, 8, 9, 10 and 11 of See. 2; the NW. 1 of SW. of Sec. 13;
the NE. 1 of SE. of See. 20; the N. of NE. and SW. of NE. of
Sec. 28, all i T. 61 N., i1b. 14 W.

By said letter your office rejected the entire list, basing the objec-
tion, so far as applicable, upon the intervening rights of applicants to
purchase, and where no conflicting claim appeared, basing it upon the
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ground that under said act of March 3, 1879, the State was required to
make selection of the lands granted within three years, whether any
other claimant interposed or not. The State appealed from said deci-
sion, and notified the following named applicants to purchase, and
claiants, in whose fvor your office decided, of its appeal, to wit,-
John Lieng, John Caldwell, Daniel D. McDonald, James Foley, Clyde
F. Green, Katie Zikiend, Frank Olson, John C. Green, Andrew
Bloomer, Edward J. McLaughlin, William Getty, Frank Stimson, John
E. Davis, Frank Cutting, Henry S. Patterson, Lucius D. lRoutt,
Charlotte Bridgeman, Edward E. Pinkman, Sadie Buck, Magliore
Beaudoin, Stephen B. Hill, Ella Miller, and Celia Pinkrnan.

The following assignment of errors is made-
1st. He erred in rejecting the selections on the ground that they were not l 13

within the three years required in said act of Congress of March 3, 1879 (20 Stat.,
352) .

2od. He erred in rejecting the selection of such tracts as are in conflict with
applications under the act of June 3, 1878, (20 Stat., 89) for the reasons hereinafter
severally assigned.

3rd. He erred in rejecting the selection of such tracts as are in conflict with
applications to enter under the homestead law, for reasons hereinafter severally
assigned.

4th. He erred in disregarding the relinquishment of the State of Minnesota for
all of said lands filed in the U. S. Land Office, Duluth, on said January 11, 1896, prior
to the fi]ing of said selection list now rejected.

5th. He erred in entering a cancellation of the University selections, pursuant to
letter () of February 12, 1894, prior to the expiration of time for appeal.

6th. He erred in cancelling said selections by letter (K) of April 3,1896, to register
and receiver, U. S. Land Office, Duluth, Mina.

-7th. He erred in holding for allowaiice the applications under both the act of June 3,
1878, and the homestead law, for the reason that each and every of said applications
had been rejected in,1893 for conflict with the State University selections then intact
and in good standing on the records of the U. S. Land Office at Duluth, and in the
General Laud Office at Washington.

8th. He erred in holding for allowance either of said applications for the reason
that the said applications were invalid as against the University selections when
filed in 1893, and were properly rejected, and for the further reason that there is no
provision of law under which a rejected application can be " resworn ", and be given
the validity of a new application.

9th. He erred in not rejecting each ad every application under the act of June
3, 1878, for the reason that said lands so applied for had been selected for educational
purposes, and thereby excepted in express terms from te operation of the act of
June 3, 1878.

10th. He erred in not rejecting the application of said Celia Pinkman upon the
further ground that if her application as resworn to is valid, it is invalid because
the affidavit of separate use and benefit was not resworn to.

11th. He erred in not rejecting said applications under act of June 3, 1878, upon
the further ground that the official surveys of said lands and the homestead entries
allowed and passed to patent for adjoining lands, as shown by the records of the
General Land Office, show said lands to be tillable lands, and not subject to the pro-
visions of said act of Jne 3, 1878.

12th. The Hon. Commissioner erred in each and every finding of fact and conclu-
sion of law by which he rejected the selections of said State.

2 670-vOL 25- 28
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The first assignment of error, if not well taken, would render the con
sideration of the others unnecessary; since if the State has no right to
the land, it cannot have its selection list approved.

In support of the contention that your office erred i giving to the
proviso to the act of March 3, 1879, a construction which treats it as a
mandatory provision, is cited the ruling of the Department in the case
of the State of Colorado (10 L. D., 222), where a somewhat similar pro-
vision was held to be simply directory. The principle decided in that
case was adhered to in the recent case of the State of Oregon et al v.
Jones, (24 L. D., 116).

It would seem therefore, that on this point your office must be
reversed, the Colorado case overruled, or the present case distinguished
from it.

Much more depends upon the question now presented, however, than
the mere adherence to or overruling of the Colorado case.

It would seem that your office construed the act of March 3, 1879, to
be a conditional grant and not one in presenti. The act is as follows:
- That there be, and hereby are, granted to the State of Minnesota, to be selected
by the governor of said State, twenty-four sections of land, out of any public lands
of the United States not otherwise appropriated, in lieu and instead of twenty-four
sections of the land granted to said State of Minnesota by the fourth subdivision of
section five of an act entitled "An act to authorize the people of the Territory of
Minnesota to form a constitution and State government preparatory to their admis-
sion in the Union on an equal footing with the original States", approved February
twenty-sixth, eighteen hundred and fifty-seven, and selected by said State, but
which were subsequently otherwise disposed of by the United States, and to which
the United States cannot take title to the State of Minnesota: rorided, That the
lands herein granted shall be selected within three years, and from unoccupied lands
of the UnitedStates lying within the State of Minnesota.

The enacting words, and those of a similar import, have, in a long.
line of decisions, both by the courts and the Department, been held to
signify a present grant.

In the case of Wright v. iRoseberry (121 U. S., 488), in construing the
swamp land grant of September 28, 1850 (9 Stat., 519), the court held
the grant to be
one i))nesenti, passing title to the lands of the character therein described from its
date, and requiring only identification thereof to render such title perfect.

The clause of the act containing the words of grant is as follows:
That to enable the State of Arkansas to construct the necessary levees and drains

to reclaim the swamp and overflowed lands therein, the whole of those swamp and
overflowed lands made unfit thereby for cultivation, which shall remain unsold at
the passage of this act, sall be, and the sanle are hiereby granted, to said State.

which words are i substance and import identical with those of the act
under consideration. In support of its construction and reasoning the
court refers with approval to the case of Leavenworth, Lawrence and
Galveston R. R. Co. v. United States (92 U. S., 733), in which the court,
in construing the words of grant; said:
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It creates an immediate interest, and does not indicate a purpose to give in future,
"There be, and is hereby granted," are words of absolute donation, and import a
grant n presenti.

The same question was presented in the case of Rutherford v. Green's
heirs (2 Wheat., 196).

The 10th section of an act of the North Carolina legislature, passed
in 1782; enacted:

That twenty-five thousand acres of land shall be allotted for and given to Major
General Nathaniel Greene, his heirs and assigns, within the bounds of the lands
reserved for the use of the army, to be laid off by the aforesaid commissioners, as a
mark of the high sense this state entertains of the extraordinary services of that
brave and gallant officer.

The court in construing this section says:
On the part of the appellant it is contended that these words give nothing. They

are in the future, not in the present tense; and 'indicate an intention to give in
future, but create no present obligation on the State, nor present interest in General
Greene.

The court thinks differently. The words are words of absolute donation, not
indeed of any specific land, but of twenty-five thousand acres in the territory set
apart for the officers and soldiers.

The rule of construction indicated in this case has been followed by
the court in an unbroken line of decisions, and to adopt a different
rule would be to cloud the title to millions of acres of public lands
patented under land grants, which have been niformly held to take
effect as of the date of the granting act, although the lands 'were not
identified until later periods. I the construction anRd interpretation
of acts of Congress, it is the duty of the Department to follow the
supreme court, where it has indicated learly what the rule is, and in
the light of its rulings it would appear that the act of March 3, 1879,
is a grant in presenti to the State of Minnesota of twenty-four sections
of public lands in said State not otherwise appropriated.

Your office in general terms rejects the Stats list of selections, On
the ground that on the 11th of January, 1896, the selection was not
authorized by said act of March 3, 1879, which required that the selec-
tion of the lands thereby granted should be made within three years
from the date of its approval. It is not indicated whether thi's conclu-
sion was reached by treating the grant as one upon condition precedent,
or as a grant providing for a forfeiture upon failure to comply with a
condition subsequent.

A condition precedent is one which must happen before either party becomes bound
by the contract. Whether a qualification, restriction or stipulation is a condition
precedent or subsequent depends upon the intention of the parties as gathered from
the whole instrument. A condition precedent must be literally observed; a con-
dition subsequent, tending as it does to destroy the estate, is not favored and is on,
strued strictly. Anderson's Law Dictionary (222).

Can there be any such thing as a grant in presenti upon a condition
precedent? It would seem that these were irreconcilable terms, and
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that a grant i presenti, once made, is not defeated by the subsequent
addition of words of restriction or condition. Such words of restric-
tion or condition foilowilg words indicating a present grant might
require the granting clause to be construed to be a grant upon con-
dition subsequent, but in such cases the Executive Department has no
power to declare the forfeiture.

In the case of Schulenberg et al. v. Harriman (21 Wall., 44), it was
held that:

No one can take advantage of the non-performance of a condition subsequent
annexed to an estate in fee, but the grantor or his heirs or successors, and if they
do not see fit to assert their right to enforce a forfeiture on that ground, the title
remains unimpaired in the grantee. The rule equally obtains where the grant upon
condition proceeds from the government.

It was further held, in reference to the right of the grantor for breach
of the condition, that if the grant was a public one, the right could
only be asserted by judicial proceedings authorized by law or some
legislative assertion of the ownership of the property.

Unless authority can be found in the granting act itself to declare a
forfeiture under it, it would seem that none exists. It is to be observed
that the grant is not to the governor of Minnesota, but to the State
for the benefit of all its people. In the absence of terms which clearly
import an intention upon the part of Congress to do-so, the people of
the State ought not to be deprived of the. benefits of the act because of
the default or negligence of one of its public officers. This would be
the effect if the terms of the proviso to the act, wherein it is provided
that the lands herein granted shall be selected within three years," are
to be construed as mandatory. If Congress had intended that they
should have the effect of working a forfeiture, it would have been easy
to say so, and it is because of the absence of words indicating such an
intention that I am confirmed in the opinion that the proviso should
be treated as directory.

Endlich on the Interpretation of Statutes, section 433, states:
Where powers or rights are granted with a direction that certain regulations or

formalities shall be complied with, it seems neither unjust nor inconvenient to exact
a vigorous observance of them as essential to the acquisition of the right or author.
ity conferred, and it is therefore probable that such was the intention of the legis-
lature. But where a public duty is imposed and the statute requires that it shall
be perforated in a certain maner, orvithin a certain tine, or under other specified
conditions, such prescriptions may well be regarded as intended to be directory only,
when injustice or inconvenience to others who have no control over those exercising
the duty would result, if such requirements were essential and imperative.

The first paragraph seems to be applicable where the person directed
is the beneficiary of the powers or rights granted, and is alone to be
affected by the observance or non-observance of the directions. The
last clause applies where the person directed acts in a public capacity,
and upon a matter in which the public has an interest, and not himself
alone. The forfeiture of the personal interest of the governor of Min-
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nesota, because of his failure to act as directed, might be justified
under the first clause of tlie section quoted, if such interest could be
ascertained and separated from that of all the other people of the
State; but, as the grant is to the State and not divisible, the other
people in it would suffer from his default, if the direction as to the
time within which he was required to make the selections was treated
as imperative. But this would seem to betheverysoitofacasewhich
calls for and demands the other construction.

It is recited in the act under consideration that the grant made is in
lieu of twenty-four sections of land previously granted to the State
and which had been selected by the State, but subsequently otherwise
disposed of by the United States, and to which it could not for that
reason make title. The act contains an admission that the State bad
already been granted a certain quantity of land, the title to which
had not attached to the specific lan(ls selected by it, because the gov-
ernment had subsequently made other disposition of it. This amounts
to the recognition of a present existing right in the State to a certain
quantity of land, which is inconsistent with the intention to subject
that right to a condition which might destroy it. Under such circum-
stances, the proviso, it seems to me, should not be construed so as to
make of it a condition to the right itself, but rather as a direction
intended to speed the satisfaction of that right. Viewed in the light
of a condition subsequent which might work a forfeiture of the grant
already made, under the authorities cited, and in the absence of legis-
lative action looking to such forfeiture, the proviso does not justify the
rejection of the State's claim.

Your office reports a list of applications to purchase under the act of
June 3, 1878 (20 Stat., 89), on account of which the State's list of selec-
tions is rejected, upon the ground of conflict with said applications.

The State in its second assignment of error insists that conflicting
claims could not arise under the act of June 3, 1878.

This act is known as the timber land act, and as originally passed
applied only to the States of California, Oregon and Nevada, and the
Territory of Washington. On August 4, 1892 (27 Stat., 348), it was
amended, and was made applicable to all the public land states. The
applications referred to were all made after the passage of the ainenda-
tory act, and the contention of the State in its second ground would
not be tenable, but for the fact that all of said applications were made
while the State's original selection of the lands was of record and
uncanceled. The State had on May t1,1893, selected these lands under
the act of July 8, 1870 (16 Stat., 196), which selection it relinquished on
January 11, 1896, before making the selection uuder the act of March 3,
1879. The selection by the State of said lands as university lands was
the equivalent of entry for that purpose, and had the effect of segre-
gating the lands selected until the final cancellation of the list or its
relinquishment by the State. Applications filed before its relinquish-
ment conferred no rights on the applicants.
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The principle decided in the case of Cowles v. Huff et at. (24 L. D., 81),
wherein it was held that:

An application to enter should not be received durhig the time allowed for appeal
fromn a judgment cancelling a prior entry of the land applied for; nor the land so
involved held subject to entry or application to enter until the rights of the entry-
man have been finally determined,

is applicable in this case, and must control it.
The State's selection, under the act of March 3, 1879, made before

any other application for the land, after it became subject to entry is
valid, and had the effect of again segregating the lands described in
the list filed January 11, 1896.

Your office calls attention in the letter of transmittal to the fact that
the records of the office show that the NW. of the SW. I of Sec. 13
and the NE. of the SE. of Sec. 20, T. 61 N., R. 14 W., are embraced
in the subsisting selection made by the State June 8, 1883, under the
swamp land laws; also that the N. i of the NE. I and the SW. of the
NE. See. 28, T. 61 N., R. 14 W., are covered by commuted cash entry
No. 7756, made July 10, 1885, and patented October 3, 1888.
- The list of selections filed by the State is returned to your office, in
order that the lands last named may be eliminated therefrom, and a
clear list presented for approval.

Your office decision is modified to conform hereto.

PRACTICE-EVIDENCE-DEPOSITION-REHEARIrNG.

BRTNER V. MITCHELL.

Objections to the alleged want of regularity in the proceedings before the local office
come too late for consideration when raised for the first time on appeal to the
Department.

Where the record recites the fact that the witnesses were duly sworn, and the testi-
mony taken is signed by each of the witnesses, the absence of the officer's signa-
ture to the jurats is not ground for a new trial.

On the issuance of a commission to take depositions both of the local officers should
sign the same, but the absence of the signature of one of said officers from such
commission will not defeat the consideration of the testimony taken thereunder,
where no objection to its admission is made at the proper time.

A rehearing will not be granted on the ground of alleged newly discovered evidence
where such evidence is cumulative and intended to contradict or impeach the
witnesses of the adverse party.

Secretary Bliss to the Commissioner of the General Land 0) ce, November
(W. V. D.) 27,1897. (C. J. G.)

Benjamin H. Brruicr has app ealed from your office decision of Feb-
ruary 11, 1896, dismissing his contest against the homestead entry of
R. E. Mitchell for the SE. 4 of Sec. 3, T. 28 N., R. 3 E., Perry land dis-
trict, Oklahoma..

The facts in this case are sufficiently stated i your said office deci-
sion. The said contest presented the sole issue of prior settlement,
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upon which question of fact the concurrent decisions of the local office
and your office are in favor of the defendant. An examination of the
record fails to disclose any sufficient reason for a different judgment by
this Department.

Accompanying the appeal, however, is a petition for rehearing filed
by the plaintiff, on the grounds of irregularity in the proceedings of
the-trial, among others that the witnesses were not sworn; in the issu-
ance of commissions to take depositions, in that the said commissions
were not signed by both register and receiver; in the execution of said
commissions; and newly discovered evidence.

The Department does not deem it necessary to consider at length
the plaintiff's allegations of irregularity, for the reason that, as the case
was decided by your office and the local office on its merits, objections
of this character come too late when raised for the first time on appeal.
The plaintiff with counsel appeared at the hearing, offered testimony
and conducted the examination of witnesses, but at that time offered
no objection to the proceedings. Besides, there is intrinsic evidence
that the testimony in this case was properly sworn to. The record
states that each of the witnesses was sworn, but the jurats are not
formally authenticated by the signature of the register or receiver.
Each witness, however, signed his testimony. The presumption is that
an officer has correctly performed his duty. -According to the authori-
ties when a record states that a person took the oath-it will be presumed
that the oath prescribed by law was taken and if there is no certificate
to that effect the fact may be proved by extrinsic evidence that an oath
was taken. But such inadvertence is not ground for new trial.

The objection that the commission issued to take depositions was
signed only by the register would appear to be more technical than sub-
stantial, especially in view of the fact that the said depositions were
apparently regularly taken in accordance with said commission and no
objection was offered to their admission at the proper time. It has not
infrequently happened that the receiver failed to join with the register
in the report or opinion in a case, as prescribed by the Rules of Prac-
tice, and yet it has been held that such failure oes not deprive your
office or this Department of authority to consider the case. Arnold v.
lildreth (6 L. D., 779) and Knight v. Deaver (20 L. D., 387). While it

would be better practice for both officers to sign jointly, and the Rules
of Practice should be observed in this respect, yet "a rule of the
Department may always be waived in the interest of substantial justice,
as rules are made to facilitate rather than to embarrass and defeat it.
Caledonia Mining Company v. IRowei (2 L. D., 719). The depositions in
this case appear to have been fairly taken and are presumed to cor-
rectly reflect the facts as given by the witnesses. It does not clearly
appear how the plaintiff's rights have been affected by these alleged
irregularities, nor why he could not have taken advantage of them.
before this time.
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In regard to the allegation of newly discovered evidence as the basis
of a new hearing, an examination of the plaintiff's affidavits shows,
aside from the question as to whether due diligence has been exercised,
that the alleged evidence is not of such conitrolling character as to affect
the decisions already rendered. The said evidence is, principally, but
cumulative of that now in the record and seems to be directed more
especially to a contradiction or impeachment of the defendant's wit-
nesses. It is well settled that a re-hearing will not be granted oi uch
grounds.

For the above reasons among others, and in view of the evidence that
substantial justice has already been done, the Department is justified
in denying the petitioner's request for rehearing.

Your office decision of February 11, 1896, is accordingly affirmed, and
the petition for rehearing denied.

RAILROAD GRANT-ADJUSTMENT-REcoVERY OF TITLE.

CHICAGO, ROCK ISLAND AND PACIFIC R. R. Co.

On the adjustment of the grant made by the act of May lo, 1856, it is not material
whether the line as originally located, or the modified line as authorized by the
act of June 2, 1864, is taken as the measure of the grant, as the difference
between the two is but small, and the grant is largely deficientt under either
line.

Action looking to the recovery of title to lands erroneously certified should not be
taken, where patents have issued on the claims held to have excepted such
lands from the grant; the parties in such a case may be left to assert their rights
in the courts.

Secretary Bliss to the Commissioner of the General Land Oce, November
(W. V. 1).) 30, 1897. (F. W. C.)

With your office letter "IfF" of June 8,1894, was submitted an adjust-
ment of the grant made by the act of May 15, 1856 (11 Stat., 9), to aid
in the construction of a railroad from Davenport to Council Bluffs, in
the State of Iowa. This grant was by the State conferred upon the
Mississippi and Missouri River Railroad Company, which company
filed its map showing the definite location of its road April 1, 1857.
By the act of June 2, 1864 (13 Stat., 95), said company was authorized
to modify or change the location of the uncompleted portion of its road
to secure a better and more expeditious line for connection with the
Iowa branch of the Union Pacific railroad.

According to the adjustment as submitted, the length of the original
line as located was 309 miles, while the modified line is 315 miles.

In the adjustment of the grant the old line was respected rather than
the new in fixing the location of the lands granted, and in order to
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remedy the defect in the company's title, the act of January 31, 1873 (17
Stat., 421), was passed, confirming to the Mississippi and Missouri River
Railroad Company, the Chicago, Rock Island and Pacific Railroad Com-
pany, successor by assignment of the said Mississippi and Missouri
River Railroad Company, the title to the lands theretofore approved
and certified by this Department under the grant before described; and
by the act of June 15, 1878 (20 Stat., 133), the Secretary of the Interior
was directed to restore to settlement, under the homestead and pre-emp-
tion laws, all the vacant and unappropriated land theretofore withdrawn
on account of said grant, situated more than twenty miles from the line
of location filedt under the provisions of the act of 1864.

According to the adjustment submitted it appears that the whole area
of the modified line was taken as a basis for the adjustment of the
grant, under which it appears that the grant is yet deficient 621,017.57
acres.

The difference in the length of the two lines is bat six miles; so that
as far as the measure of the grant is concefned, the difference is not a
material one, the grant being largely deficient under either line.

Accompanying the statement of the adjustment are two lists of lands
(A and B), which lands are held by your office to have been erroneously
certified on account of this grant. Of the tracts covered by list A, with
a few exceptions, the filings or entries, which in your opinion served to
defeat the grant, have been perfected long ago and patents issued
thereon; so that the certification to the company results in leaving two
outstanding evidences of title, and under the decision in the St. Louis,
Iron Mountain and Southern Railroad Company (13 L. D., 559) no far-
ther action should be taken toward the recovery of title to such lands;
the parties being left to their remedies in the courts. As to the remainder
of the tracts covered by list A, it does not appear that any of the per-
sons whose claims are by your office held to be sufficient to defeat the
grant are now claiming such lands; and i view of the confirmatory pro-.
visions of the act of January 31, 1873, and of the recent decision of the
supreme court in the case of the United States v. Winona and St. Peter
Railroad Company (165 U. S., 463), a suit for the recovery of title to
such tracts would seem to be useless.

The lands covered by list B have been claimed at different times by
the State as swamp lands, but the claim of the State, with but two
exceptions, you report, has been finally dismissed. No ground appears
for a suit to recover title to such land, and in my opinion no further
action should be taken. The adjustment will stand approved.

Nothing further is submitted for consideration by your letter and
accompanying papers, which are herewith returned for the files of your
office.
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INDIAN LANDS-TRTST PATE NT-AMENDMENT.

FRANCOISE CHARBONEATT.

To correctamisdeseription of lands in a trust patent issued for Indian lands, or
under other circumstances here the best interests of the Iudian require such
action, the patentee mnay he permitted to surrender the patent, relinquish the
lands covered thereby, and make a selection in lien thereof, on due showing of
a meritorious ease.

Secretary Bliss to the Oommissioner of the General Land Office, November
(W. V. D.) 30, 1897. (H. G.)

On July 16, 1890, Francoise Charboneau made her application to
have allotted to her as an Indian of the Chippewa tribe, and the head
of a family, under the provisions of the fourth section of the act of Con-
gress, approved February 8, 1887 (24 Stat., 388), the SE. 1 of Sec. 15,
in T. 161 N., R. 71, in the land office at Devil's Lake, Dakota, now
North Dakota.

The allotment was approved May 11, 1893, and the conditional or
trust patent was issued thereon August 7, 1893.

On August 16, 1895, the local land office transmitted to your office
the verified application of said Francoise Charboneau to amend her
allotment (No. 2) to embrace the E. 4 of SE. 4 of Sec. 15, and the W. i

of SW. 4 of Sec. 14, in T. 161 N., R. 71, and the register of the local
office recommended that the application be granted.

September 9 1895, your office referred the application to the Com-
missioner of Indian Affairs, who, on October 16, 1895, in his communi-
cation of that date to your office, suggested that the Indian applicant
Irelinquish the lands described in her patent issued Angust 7, 1893,
covered by her allotment application, and forward the same to the
Office of Indian Affairs through your office, and further that
she should also-furnish an affidavit by at least two disinterested witnesses having
personal knowledge of the facts set forth in her said apiplication to ameld.

Your office adopted this suggestion, and ou October 28,18953, notified
the local office that
before the amendmeut can be considered, it will be necessary that the party fur-
nish affidavits of two witnesses corroborating from their own knowledge the state-
ments made in her affidavit asking amendment.

It was also required by your office that the applicant should furnish
a relinquishment of the lands described in her patent and should sur-
render the patent. Sixty days were allowed for compliance with these
requiremen s.

February 21, 1896, the register of the local office reported to your
office that said applicant was advised of the action taken by your office,
and allowed sixty days within which to comply with its direction, but
had failed so to do. Enclosed with this communication is the return
registry receipt.
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On June 12, 1896, your office by letter to the local office, after reciting
the various steps taken in the proceedings, denied the application to
amend the allotment.

By letter of July 8, 1896, addressed to this Department, the applicant
and one Antoine (harboneau jOintly complain of the action of your
office, and upon reference of this letter to your office, the same was
treated as an appeal from your office decision, and the matter was for-
warded to the Department for determination.

The applicant appears to be an illiterate Indian and all the papers in
the case requisite to be. subscribed by her are signed with her mark,
except the appeal, which is probably written and signed by another.
At times, her name is written as Francois" the masculine form of the
name, and at times "Francoise," the feminine form, and these different
names, of French origin, are interchangeably used in the application
for the allotment, in the application to amend the same, and in the cor-
respondence between your office and the local office. The registry
return receipt which is the sole proof of the notification of the require-
ment of your office, is addressed to "Francois" Charbonean, and pur-
ports to-be signed by that person, who may not have been the applicant,
rFrancoise (iharboneau, as all documents have been signed with her
mark, except the appeal from your office decision; which is in another
hand writing than the signature to the return registry receipt of the
letter requiring her to furnish additional proof. From the letter, which
is considered as an appeal from the decision of your office, it appears
that the allottee did not have notice of the decision of your office
requiring her to furnish proof corroborative of her application to amend
her allotment and to also surrender and relinquish her patent, but did
receive notice of the decision of your office, thereafter made, denying
her right to amend and informing her of her right to appeal to this
Department within sixty days.

The application to amend the allotment shows that the applicanit has
made valuable improvements on the land she desires to include in the
new cnditional or trust atent, in lieu of other lands which are
embraced in the present allotment, which must be relinquished, and it
appears from the records of the local office that the lands sought to be
included are vacant.

There are no regulations governing the matter of amendments of
allotments or correction of misdescription of lands in initial or trust
patents, except those provided for by statutes (Act of January 26,1895,
28 Stat., 641; and act of October 19, 1888, 25 Stat., 612), which author-
ize the Secretary of the Interior to correct and rectify a mistake in
the description of the land inserted in the patent, during the time the
United States may hold the title to the land in trust for the Indian
allottee, and under other circumstances, if the best interests of the
Indian are thereby conserved, to permit any Indian who has been
allotted reservation lands under treaty or statute to surrender such
patent with formal relinquishment and make a selection in lieu thereof.
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It seems that your office proceeded properly in requiring corrobora-
tive proof and the surrender of the patent issued, as the application
for amendment ought not to be granted. on the ncorroborated showing
of the allottee.

This Department is unwilling, however, under the circumstances of
this case, to affirm your decision denying the right to amend. Service
of notice of your office decision requiring additional proof before grant-
ing the application to amend the allotment, should affirmatively
appear.

Such notice was addressed to Francois Charbonneau. instead of
Francoise Charboneau, and these nanes while having the idem sonans
in the English language do not have such sound in the French lan-
guage, from which these names were clearly derived, and the address
in that language would clearly ean a inale person, while the actual
name of the allottee is that of a woman. Further, the signature is in
different handwriting from that of the appeal and signatures thereto,
and there is no evidence that the name was signed on behalf of the
woman, Francoise, but on the contrary would seem to be signed by a
man, Francois.
- The decision of your office is therefore modified. Your office will
direct the local officers to require the applicant, within sixty days from
the date of notice of this decision to her, to furnish the additional
corroborative proof heretofore called for by your office, and you will
further direct the local office to give proper notice of this decision to
the applicant, Francoise Charboneau, addressed to her at the proper
post-office, with the designation of her status as defined in her applica-
tion for allotment, amely, an Indian woman of the Chippewa tribe
of Indians.

If such proof be furnished and if the patent now in her possession
be surrendered with a proper relinquishment thereon, the amendment
will be granted, if the tract desired to be included in the amended
application be vacant and no adverse rights thereto have intervened.

PRACTICE-PETITION FOR RE-REVIEW.

MULLEN V. PORTER.

A petition for re-review that presents no new question, that does not assert the
existence of newly discovered evidence. or that the former decision was secured
through fraud on the part of the successful party, or otherwise, and is not filed
within a reasonable time after the denial of the motion for review, does not
present a case where the supervisory authority of the Secretary can be properly
exercised on behalf of the petitioner.

Secretary Bliss ?o toe Commissioner of the General Land Office, November
(W.V. D.) 30, 1897. (G. B. G.)

Daniel Porter, by his attorney, on November 9, 1897, filed what is
denominated a "petition for re-review" of departmental decision of
April 12, 1895, (20 L. D., 334) in the case of Enos Mullen v. Daniel
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Porter, involving the SE of Sec. 10, T. 16 N., R. W., Kingfisher,
Oklahoma.

A motion for review of said decision was denied by the Department
on July 6, 1895 (21 L. D., 29).

This last ruling occurred, therefore, more than two years before the
present petition for re-review was filed. This petition presents no new
question, does not assert the existence of any newly discovered evi-
dence, and does not charge that the former decision was accomplished
through any fraud on the part of the successful party, or otherwise;
but simply reasserts the former contentions of Porter and urges that
the decision of April 12, 1895, denying the same, was- erroneous.

Applications for re review and applications for the exercise of the
supervisory authority of. the Secretary, are, in some instances, enter-
tained after a decision of the Department has been adhered to upon
motion for review. This supervisory authority can be, and when
occasion exists therefor is, asserted by the Secretary upon his own
motion and without any application therefor by parties in interest.
The reason for this jurisdiction lies in the fact that the Secretary of
the Interior is by law charged with the supervision of the public busi-
ness relating to public lands and the duty so imposed terminates only
when title passes from the government; but in all instances the
authority should be exercised with a due regard to the rights of the
parties and the public so that justice and not injustice will be promoted
thereby. Were it is sought only to obtain a re exanintatioi of the same
evidence, or a reconsideration of the same questions of law, the party
feeling aggrieved should at least make his application for further con-
sideration within a reasonable time. Here, the, departmental decision
of April 12, 1895, so adhered to on review July 6, 1895, has stood un(ues-
tioned and apparently acquiesced in for more than two years. 'I he suc-
cessful party, in the absence of any seasonable proceeding to question
that decision, was justified in treating the same as finally determining
his relation to the land in question, and in making valuable improve-
ments thereon. It requires no argument or discussion to show that
more than tvo years is not a reasonable time within which to. re assail
such decision, and that after remaining silent for that length of time
Porter could not justly be permitted to question the rights of Mullen
thereundern, in this manner.

The petition for re-review is denied, without examining or consider-
ing either the-Jfidings of fact or the conclusions of law announced in
the former decision.
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RAILROAD GRANT-MINERAL LANDS-CLASSIFICATION.

INSTRUCTIONS.

A final mineral return by the commissioners appointed under the act of February 26,
189.5, operates to except the lands so classified from the grant to the Northern
Pacific, but does not prevent such disposition of said lands as may be proper, on
a subsequent showing as to their character; the classification being treated as
of the same effect as a mineral return by the government surveyor.

Secretary Bliss to the Commissioner of the General Land Office, November
(W. V. D.) 30, 1897. (F. W. C.)

I am in receipt of your office letter 'IN" of October 9, 1897, in which
you call attention to the fact that in the report for the month of Novem-
ber, 1896, made by the United States nineral land commissioners
appointed under the act of February 26, 1895 (28 Stat., 683), the unsur-
veyed portion of township 65 N., R. 1 W., B. M., Cur d'Alene land
district, Idaho, was classified as mineral land, the report stating that
the unsurveyed lands,
when surveyed, will constitute all of sections 24, 13 and fractional section E. - of 8,
all 9, 10, 11 and 12, township 65 N., R. 1 W., B. M.

The above classification was approved by this Department April 23,
1897, and was so noted upon the records.

From your office letter it appears that on August 18, 1897, Angie
McLaughlin was permitted to file her Indian allotment application, No.
64, for the W. of the SE. of Sec. 8, T. 65 N., R. 1 W., B. M.

Your office letter states-
It is understood by the commissioners that the classification under the act of Feb-

ruary 26, 1895, sjra, is limited to the odd sections of land within the Northern
Pacific Railroad Company's grant....

The mineral classification of even sections should not operate to exclude the lands
in sch even sections from agricultural entry, but it seems proper that the office
take cognizance of the fact that such lands are claimed as mineral lands, especially
when, as in this case, the records of the office show a patented mining claim in said
section eight.

The act .of February 26, 1895, supra, providing for the examination
and classification of the lands within the limits of the grant for the
Northern Pacific Railroad Company, in the States of Montana and
Idaho, was evidently designed to aid a speedy adjustment of the
Northern Pacific grant. By the sixth section of the act the classifica-
tion, where no protest is filed against the same, and when approved by
the Secretary of the Interior, becomes final, and a tract returned as
mineral, which return becomes final, is forever excepted from the grant.
But it does not prevent other disposition of the land, where returned as
mineral, should subsequent investigation prove the tracts to be not
mineral in character, and an entryman making entry of such lands
under the mineral laws should establish the mineral character the same
as though such classification had not been made.
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A mineral return by the commissioners would not, therefore, prevent
your office from making such disposition of the land as is proper upon
a subsequent showing as to its character, but the classification should
be considered as of the same effect as the return of mineral lands made
by the government surveyor.

The revocation of the formal approval of the lists containing the
classification before referred to is not deemed necessary.

MINING CLAIMS-POSSESSION-RELOCATION.

STEWART ET AL. V. REES ET AL.

The continuity of possession under a mining claim is not disturbed by an attempted
relocation made at a time when there was no statutory ground therefor.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 3, 1897. (P. J. C.)

A full history of this controversy will be found in Stewart et al. v.
Bees et al. (21 L. )., 446), and it is not deemed necessary to recite the
facts again in this opinion any further than is required to give intelli
gent understanding to the present question.

It appears that Rees became possessed of the Jaw Bone lode, situated
in the Helena, Montana, land district, in 1875, and in 1889 made an
application for patent therefor together with a mill site; the application
was adversed as to the mill site, and after that litigation was disposed
of Rees made entry of the mining claim, on December 10, 1892.

Subsequently Stewart et al. filed a protest against the entry, alleging
that they were the owners of the ground by reason of the location of
the Weaver lode claim.

A hearing was had, and finally the Department, by said decision,
remanded the case for another hearing, for the purpose of determining
whether or not Rees or his grantors had had possession of, and had
been working the claim for the period prescribed by the statute of
limitations of the State of Montana.

Hearing was accordingly bad, and as a result thereof the local offit
cers found that Rees and his grantors had been so possessed of, and
had worked the claim. and recommended that the protest be dismissed
and te claimant be allowed to secure patent for the Jaw Bone lode.

On appeal your office affirmed this action; whereupon the protest-
ants prosecute this appeal.

From an examination of the testimony it is found that in the opinion
of the local officers, and that of your office, the facts as disclosed by the
evidence are fairly and sufficiently set forth, and the Department con-
cuirs in the conclusions arrived at.

It may be said, i addition- to this, that it is- not denied that Rees
had possession and worked this claim from 1875 until 1886 withott
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there being any dispute about, or cloud upon, his title in ay manner
whatever. He ws working the mine through his agent Kerwin in
1885, and quite a large amount of ore was extracted during that year.

It appears that Kerwin, not being entirely satisfied with the condi-
tions under which e was working, relocated the claim early in 1886,
but fearing his location, being made as it was while he was acting as
Rees' agent, was not a lawful one, one Wisemiller also relocated the
ground later in the year 1886.

According to the testimony of Kerwin himself, as given at the hear-
ing, there was no reason whatever that would justify a relocation of
this territory; the annual work had been performed for the year 1885
and there was no reason to believe that there was any intention to
abandon on the part of IRees. On the contrary, it is shown by the cor-
respondence between the parties that Rees acted entirely in ignorance
of this pretended relocation and that the relation that had theretofore
existed between theni was still maintained.

But aside from this, in 1888 Wisemiller signed a statement. in the
shape of a relinquishment of his location, in which it is stated "that said
property had never been vacated, according to their best knowledge
and information, since the location under title claimed by the second
party." (The second party being Mr. Rees.)

It is shown by the testimony of Mr. Kerwin that at the time this
relinquishment was entered into he was cognizant of the fact and con-
sented to it, although lie did not sign the paper.

An attempt to make a relocation of a mining claim as was done in
this case certainly did not create in the parties making it any such
adverse right as would defeat the continuity of the original claimant's
possession. (Belk v. Meagher, 104 U. S., 279.)

Your office judgment is therefore affirmed, and if otherwise satisfac-
tory the Jaw Bone entry will be passed to patent.

APPLICATION TO ENTER-SETTLEMENT RIGIITS.

GILES . TROoP.

An application to amend an entry, suspended on account of a prior existing entry
covering the land so applied for, confers no right upon the applicant as against
a settler on the land, in the event of the cancellation of the prior entry.

During the existence of an entry no rights, adverse thereto, can be acquired to the
land embraced therein either by applications to enter such land or by settlement
thereon, but, on the cancellation of said entry, as between such settlers, the
date of settlement may be properly considered.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 4, 1897. (J. L. Mc.)

Americus W. Kees, on September 25, 1891, made homestead entry
for the SE. of Sec. 31, T. 11 N., R. 4 E., Oklahoma City land district,
Oklahoma Territory.
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John D. Troop, on September 25,1891, made homestead entry for the
NE. 1 of Sec. T. 10 N., it. 4 E., same land district.

On October 3 1.891, Kees applied to amend his entry to the NE. of
Sec. 31, T. 11 ., . 4 E.

On October 5, 1891, Troop made application to amend to the SE. of
Sec. 31, T. 11 N., R. 4 E., alleging settlement thereon. (This was the
tract which Kees had originally entered.)

Kees's application to anend brought him into conflict with one Ken-
nedy; and action on Troop's application to amend was suspended until
the contest case of Kees v. Kennedy should be closed.

On January 1 1891, A. J. Giles filed in your office a protest against
the allowance of Troop's application to amend.

The contest between Kees and Kennedy resulted in Kees being
allowed to amend his entry by substituting the tract in controversy in
that case (the NE. 1 of See. 31, T. 11 N., R. 4 E.), for that named in his
original entry. Theretipon Troop was permitted by your office letter of
August 14, 1895, to amend his entry by substituting therein the tract
thus relieved fromKees's entry (the SE. 1 of See. 31, T. 11 N., RI. 4 E.),
which is here in controversy. Troop's amendment was consummated
on October 31, 1895.

Prior to the last named date, however-to wit, on September 9,1895-
Giles, having been notified of the action of your office allowing Troop
to amend, filed a second protest against the allowance of such amend-
ment (which protest afterward ripened into a contest). In said protest
Giles alleged that he had resided upon and improved said land since
September 9, 1892, and that Troop had never established actual resi-
dence upon the land, but had abandoned the sane.

On January 13, 1896, your office advised the local officers that when
your office letter of August 14, 1895, was written, allowing Troop to
amend his entry, Giles's protest was overlooked; and your office directed
that a hearing be had.

March 13, 1897, was set for such a hearing. On that date both parties
appeared i person and by attorney.

The evidence submitted by the contestant (Giles) showed that the
defendant (Troop) settled upon the land on September 22, 1891; that
in a short time after filing his application to amend (October 5, 1891).
he left the land, and did not return thereto again until about October
1, 1895; that the contestant moved on the land with his family Septem-
ber 9, 1892, and continued to live there until the date of the hearing;
and that his improvements are worth about $500.

To the above evidence the defendant demurred, alleging, in substance,
that as a. matter of law he was not required to reside upon the land
until his application to make entry of the same had been allowed; that
the contestant's evidence showed that, if any default existed, it had
been cured by establishing residence on the land prior to the filing of
the affidavit of contest; and that since establishing residence he has

2670-vOL 25 29
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built a substantial house, and cultivated and improved the land accord-
ilg to law.

The local officers rendered their joint opinion ' that under the law
Troop was not required to reside upon the land pending te considera-
tiou of his application to amend ";. that " Giles obtained nio rights under
his settlement in the face of Troop's application and while the land was
in contest"; ad that, if it should be held that Troop was required to
reside upon the land to which he desired to amend, "his laiches as to
abandonment were cured by his acts of settlement and cultivation prior
to the order or notice of hearing in this Calse." Therefore they sustained
the demurrer.

Giles appealed to your office, which affirmned the action of the local
officers. Thereupon he appeals to the lDepartnelnt-contendhing that
"the law permitting a homestead applicant to reside and maintain a
residence elsewhere than, on the land embraced in his homestead appli-
cation"'1 pending the consideration of the allowance of such application,
' does not apply where the representations made to proenre thmle amenid-

ment of the entry were false and fraudulent, and does not apply where
the applicant claims the land as an actual settler thereon prior to inak-
ing his homestead application therefor"; also-

That Troop, having a fll knowledgle of the settlement ad improvement of the
tract by Giles in 1892, and making no remonstrance to Giles against the settlement
and improvement, but in silence flly acquiescing therein, and thereby leading Gi]es
to believe, as the appearance. of the land indicated, that it was abandoned and
unclaimed, can not aflerward, trough the means of a fraudulenthomestead applica-
tion for the laud, be heard to assert rights thereto as against tiles.

If the language last above quoted is intended to convey the impres-
sion that Troop's homestead application was made after Giles's settle-
ment upon the. laud, it is not warranted by the record facts; which
show (suprra) that Troop made application for the land October 5, 1891,
while Giles does not allege settlement prior to September 9, 1892.

It is contended, furthermore, that whatever right Troop may have
had to the tract in controversy was necessarily, under the circum-
stances, based, not upon his application, but upon his alleged settle-
ment; and that he hal, subsequently to such settlemnent, failed to protect
the same by the maintenance and continuance of residence.

There would appear to be some weight in this contention. When
Troop filed his application to amend to the tract in controversy it was
covered by Kees's entry; hence no right could be gained by said appli-
cation. He based his right to aend on the ground that he had orig-
inally intended to enter the tract, that he had made settlement thereon,
and was actually residing there at the date of his application. Action
upon his application was suspended. Before action thereon was taken,
Giles alleges, Troop had abandoned the land, and at the date of the
cancellation of Kees's prior entry was not living thereon, and had not
been for years. Meanwhile, Giles had settled upon the land. The
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IDepartnent has held (see Cilncy et al. v. Hastings and Dakota y.
Co., Ol review, syllabus-290 L. D., 135):

An application to enter, properly rejected, on the ground that the land is covered
by the existing entry of another, and pending on- appeal, confers no rht pons thee
bpplicant as against a settler upon the land, in the event that the prior entry is sbse-
qnently canceled.

This ruling appears to cover squarely the case now under considera-
tion.

Troop contends, however, and the local officers held, that " his lacies
as to abandonment were cured by his acts of settlement and cultivation
prior to the order or notice of heating in tis case." But the testimony
(so fr as taken) indicates that Giles had settled upon he land long
prior to Troop's return thereto. Wile the lancd was covered by Rees's
enitry, Troop could gain no right thereto by his aplication, nor Giles
by his settlement; bt when Iees's entry was canceled, then, as betweeen
themselves, the date of settlement by them respectively becomes a proper
subject for inquiry. (Geer v. Farriiigton, 4 L. D., 410, and many cases
since.)

From these considerations it is evident that the local officers and
your office erred in sustaining Troop's denmurrer to the testimony sb-
;nitted by Giles bearing upon the matter of his settlement and resi-
deuce upon the tract. It is conceded by Troop that he did not live:on
the land in controversy from the latter part of the year 1891, until
about October 1, 189a; and it does not clearly appear that he ever
actually lived thereon. In view of these circumstances, the Depart-
ment is of the opinion that his entry should be held subject to Giles's
right to make entry of the land, in case the latter shall apply to make
such entry within a reasonable time, and it is so ordered.

The decision of your. office is nodified as above indicated.
This decision will be substituted for that of October 2, 1897, which

was informally recalled prior to prougation by your office, and which
is hereby revoked and annulled.

R.AILROAD GTRANT-DEFINITE LOCATION.

FISHER V. STATE OF WISCONSIN ET AL..

The proclamation of the President under the act of June 18,1878, withdrawing from
sale and disposal certain lands required for reservoir purposes, did not affect
the status of lands to which rights under a railroad grant had attached by
definite location.

Secretary Bliss to the Commissioner of the General Lanzd Office, December
(W. V. D.) 4,1897. (C. W. P.)

This case involves the SE. 1 of the NW. 4, or lot 3, of Sec. 33, T. 41
N., R. W., Ashland land district, Wisconsin.

It is shown by the record that on iMarch 17, 1896, your office, in the
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contest case of John Fisher v. State of Wisconsin, rejected the claim
of the State of Wisconsin, under the samp-land grant of September
28, 1S50, to the land covered by Fisher's homestead entry, No. 2860,
viz., the SE. of the NW. I and the W. of the NE. - of See. 33, T. 41
N., R. 1 W., 4th P.- M., all of said land being apparently involved in
the contest.

When, after said rejection, the posting of the same on the records of
your office was attempted, it was founDd that only one of the tracts, as
described, viz., the SE. of the NW. of said See. 33, appeared of
record as a swaminp clail of the State, and the proper notation of rejec-
tion was made as to said tract. It appeared further that the State
claimed lot 3, of said See. 33, as svamp land, and that said lot 3 had
been listed by the Wisconsin Central Railroad Company on July 12,
1882, and that the railroad claim thereto had been held for rejection on
July 18, 1889, on a prima facie showing of the swampy character of the
land; but that no report, under said decision, had been received from
the local office.

It further appears that it has since been found that lot 3 of See. 33 is
identical with the SE. of the NW. ' of said listing, and the swamp
claim thereto appears to have been properly rejected by your office
decision of March 17, 1896. By your office decision of May 12, 1896, it
was held that the action, taken by your office as the result of a hearing,
in a regular contest and disposing finally of the State's swamp claim,
warranted your office in revoking the decision of July 18, 1889, holding
the railroad's claim to said lot 3 for rejection, and it was so ordered.

Mr. Fisher has appealed from this decision to the Department, alleg-
ing as error in said decision, (1) that the company failed to appeal from
the rejection by the local officers of its application to list said lot 3, and
also (2) failed to appeal from your office decision of July 18, 1889, reject-
ing said application to list; (3) that the land was reserved for reservoir
purposes at the date the company applied to list, and having been sub-
sequently restored, was open to homestead entry, and finally (4) that
the company has (doubtlessly) secured indemnity for the land, and for
that reason has failed to apply for it, or to appeal from the several rejc-
tions of its application to list said land.

Upon the first two objections to the decision of your office it is suffi-
cient to say that there is no evidence that the company had notice of
either of these rejections. The third allegation of error is not well
taken. The records of your office showing that the land in controversy
is within the primary limits of the grant to the company as definitely
located November 10, 1869, and passed to the company by the force of
the grant, if at all, listing and approval could add nothing to the com-
pany's title. Tronnes v. St. Paul, Minneapolis and Manitoba Railway
Company, 18 L. 0., 101. The act of Jne 18, 1878 (20 Stat., 152), and
the President's proclamation of March 22, 1880, withdrawing from sale
and disposal certain land in the State of Wisconisin, although in terms
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embracing the land in question, could not affect said land, as the right
of the company under its grant had attached by the filing of its map
of definite location, and must be held to have passed thereunder.
The fourth ground of objection to your office decision has nothing to
support it.

For these reasons your office decision is affirmed.

HOMESTEAD ENTRY-CANCE LLATION-H-IEIRS-CREDITORS.

PATTEN V. KATZ.

A homestead entry must be canceled where it is duly shown, after the expiration of
the statutory life of the entry, that the entryman died prior to the completion
of his entry, and that there are no heirs of the entryman who are entitled to
perfect said claim.

Where a homesteader dies prior to the completion of his entry there is no authority
for the perfection thereof for the benefit of creditors.

The right of purchase under Section 2, Act of June 15,1880, is limited to entries made
prior to the passage of said act.

Secretary Bliss to the Commissioner of the General Land Ofce, December
(W. V. D.) 4,1897. (G. B. G.)

I have considered the appeal of 1). Buchanan, administrator of the
estate of Christian Katz, deceased, and agent of the heirs of said Katz,
from your office decision of September 18, 1895, affirming the decision of
the local officers herein and holding for cancellation homestead entry,
No. 5859, for the NWA. of Sec. 34, T. 19 N., lt. 34 E.; Spokane land
district, Washington.

It appears that the said Christian Katz. made homestead. entry for
said land on November 15, 1887, that he died on or about October 6>
1892, and that the said D. Buchanan was appointed administrator of
his estate on December 11, 1892.

On October 22, 1894, the plaintiff, Wallace E. Patten, initiated a con-
test against said entry, alleging the death of said Katz as aforesaid;
that since his death the heirs had failed to cultivate the laud; that he
had no heir, who was a citizen of the United States and entitled to
inherit said land, and that the entryman was not a citizen of the United
States.

After due notice by publication, under the rules of practice in such
cases made and provided (see rules 11, 12, 13, 14, 15 and 16), a hearing
was had on January 22, 1895.

The local officers held:

That as it has been shown that Christian Katz died before earning his homestead,
and that there are no heirs, or heirs entitled to inherit, and under the circumstances
no person or persons who can purchase or make proof; that the said homestead entry.
should be canceled, and that WNallace E. Patten should be allowed the preference
right of entry.
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The appeal of the administrator from your office decision affiriming
that of the local officers brings the case to the Department, as afore-
said.

It is specified as error, substantially:

Ist. That the Commissioner erred i takinig for granted that the administrator and
agent for the heirs admitted that there were no known heirs of Christian Katz,
deceased, citizens of the United States, and i passing upon said contest without
more conclusive proof, as required by law.

2(1. Erred in his dclisionithatthe admilistrator wras not entitled to the ndisturbedI
possession of the land Until the end of the seven year period.

The record shows clearly. that the administrator did, to avoid a con-
tinuance, and for the purpose of trial, stipulate that
there are no known heirs of Christian Katz in the United States who are entitled
to inherit fron the said Christian Katz nuder the laws of the United States.

Bat this is not thought to be material. The law of notice by publi-
cation was applicable in this case, and was strictly complied with. The
contest was instituted before the expiration of the seven years period,
but inasmuch as the notice by publication was not given until after the
expiration of that time, the contest was not premature. There is no
suggestion of record, nor has there been brought to the attention of the
Department since the hearing any fact that would raise a presumption
that there are any heirs of Christian Katz who can under the law take
this estate.

On the second question, it may be said that the administrator has
had possession of this land not only seven years, but now, including the
possession of the entryman, ten years, and had had possession at the
date of the trial more than seven years.

The Department is keenly alive to the fact that this entryinan had in
good faith complied with the homestead law, and left valuable improve-
ments on the land in controversy. It is recognized, too, that all rea-
sonable opportunity should be given an(l diligence used to discover
some one upon whom the fruits of his labor may be cast; but nothing
is shown to warrant the govermnent in further delaying the cancella-
tion of his entry.

It is urged in argument that creditors should have the estate. This
is prohibited by statute, and if the entry were passed to patent, the
estate could not be converted to that purpose.

The further contention that the alien heirs are entitled to the right of
purchase under the second section of the act of June 15, 1880 (21 Stat.,
237), is without force. It relates alone to entries made prior to the
passage of the act, and if it were prospective in its operation, its appli-
cation to this case does not appear.

The decision appealed from is affirmned.
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MILLEu LAC INDIAN LANDS-I-IOAIESTEAI).

HARvEy M1. BENNE ITT.

A homestead entry of MIille Lac Indiau, lands made (luring the period specified in
the joint resohlitionofDecember 19, 1893, is by such resolution conlirmed, subject
only to due compliance with the pros isions of the general honiestead law, and to
such payments as imay be required thereninler.

Seeretary Bliss to te Commissioner of the General Land Offee, December
(W. V. D.) 4,1897. (E. B., Jr.)

On February 7,1891, Harvey M. Bennett made homestead entry No.
3969 (Taylor's Falls series) for the tract of land described as lots 1, 2, 3,
and the NE. I of the SE. 1 of section 8, T. 42 N., Ri. 25 W., now in the
St. Cloud, Minnesota, land distlict; and on Aprili1 1896, final certifi-
cate No. 8964 was issued to him for said tract. On August iS, 1896,
your office tdecided that Bennett must pay for the land at te rate of
one dollar and twenty-five cents per acre, under the provisions of the
sixth section of the act of January 14,1889 (25 Stat., 642), and held his
entry for cancellation, subject to payment as required, or to appeal,
within sixty days from notice. lie has duly appealed from said deci-
sion, contending that under the joint resolution of December 19, 1893
(26 Stat., 576), he is relieved from the payment required by your office.

The land in question is within what was formerly known as the Mille
Lac Indian reservation. In the cases of David H. Robbins (10 L. D., 3)
and Amanda J. Walters et al. (1 2L. D., 52) the history of legislative ant
departmental action, concerning the lands in said reservation and other
lands of the various bandsof Chippewa Indians in Minnesota, is quite
fully set forth, commencing with the treaty of February 22, 1855 (10
Stat.,] 165). It is only necessary, however, for purposes of the present
case, to consider such action affecting the Mille Lac lands as is of com-
paratively recent date. Provision for the disposal of these lands was
made by the act of January 14, 1889, spra. By section six of this act
the surveyed agricultural lands on said reservation, "not allotted
under this act nor reserved for the future use of said Indians," Avere
made subject to disposal--
by the United States to actual settlers only nder the provisions of the homestead-
law: Provided, That each settler under and i accordance with the provisions of said
homestead laws shall pay to the United States for the land so taken by him the sm
of one dollar and twenty-five cents for each and every acre, i five equal annual pay-
ments, and shall be entitled to a patent therefor only at the expiration of five years
from the late of entry, according to said homestead laws, and after the full payment
of said one dollar and twenty-tive cents per acre therefor, and tie proof of occu-
pancy for said perio(l of tie years.

That section contains also certain other provisions, but they are not
pertinent to this case.

Under the decision of the Department i the case of Amanda J.
Walters et al., spra, dated January 9, 1891, and departmental letter of
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January 21, 1891 (unreported), which, together, held, i effect, that the
Mille Lac lands were not i a state of reservation at the date of the pas-
sage of the act of January 14,1889, and were terefore not within its
provisions and " should be disposed of as other public lands under the
general laws," both pre-emption and homestead entries for these lands
were allowed by the local office (then at Taylor's Falls, Min nesota,) upon
the same conditions and subject to the same requirements, only, in every
respect, as were contained in the general pre-emption and homestead
laws, on and after the receipt by the local office, February 3, 1891, of
the said departmental letter. Sbsequently, however, by departmental
letter of April 22, 1892 (14 L. D., 497), your office was instructed that
these lands were not sbject to disposal under the general laws, but
under the special provisions of the act of January 14, 1889.

These instructions were duly communicated to the local officers by
your office under date May 3, 1892, and at the same time homestead
entries and soldier' sdeclaratorystaten enits Umale under authority of the
Walters case and departmental letter of January 21, 1891, were " sus-
pended to await the result of the examination provided for by the act of
January14, 1889." On November 10, 1892, the pre einption entries simi-
larly made were held for cancellation, but on December 20th following, it
appearing that a joitnt resolution for the relief of the pre-emptors and
homesteaders affected by the instructions of April 22, 1892, spra, was
pending before Congress, the action of November 0, 1892, was revoked
and the pre-emption entries, also, suspended, " to afford tine for proper
remedial legislation."

On December 19, 1893, the following joint resolution of Congress was
approved (28 Stat., 576):

T That all bonaf ide pre emption or homestead filings or entries allowed for lands
within the Mille Lac Indian reservation in the State of Minnesota between the
ninth day of January, eighteen hundred and ninety-one, the date of the decision
of the Secretary of the Interior holding that the lands within said reservation were
subject to disposal as other public lands under the general land laws, and the date
of the receipt at the district land office at Taylors Falls, in that State, of the letter
from the Commissioner of the General Land Office, communicating to thein the
decision of the Secretary of the Interior of April twenty secondl eighteen hundred
and ninety-two, in which it vas definitely determined that said lands o'ere not so
subject to disposal, bet could only be dislosed of according to the provisions of the
special act of January fourteenth, eighteen hundred and eighty-nine (tventy-five
Statutes, six hundred and forty-two), be and the same are hereby, confirmed where
regular in other respects, and patent shall issue to the claimants for the lands
embraced therein, as in other cases, on a satisfactory showingof a bona fide com-
pliance on their part with the requirements of the laws under which said filings and
entries were espectively allowed.

Bennett's homestead entry, in view of the facts already stated, comes
clearly within the provisions of the joint resolution. It seems to have
been made in good faith in reliance upoirthe holding of the Depart-
mnent that the Mille Lac lands, not being in a state of reservation, were
not within, the provisions of the act of January 14, 18S9, but were
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subject to disposal under the general laws. It was made. as appears
on the face of the entry papers, nder sections 2289 and 2290 of the
Revised Statutes, in all respects as homestead entries were regularly
nade under the general provisions of those sections; and Bennett
apparently obtained his final certificate pursuant thereto and to the
general provisions of section 2291 of the Revised Statutes.

Said joint resolution is remedial legislation and therefore to be liber-
ally construed. So construed, it would seem to have been the intention
of Congress to accept and validate to the fullest extent, for the period
indicated, the then prevailing departmental determination of the status
of these lainds, as to " all ona ide pre-emption or homestead.filings or
entries " allowed therefore during that period, or, i other words, to
clothe with all the force of positive law, by means of legislative endorse-
ment, for the said period, the instructions which provided for the dis-
posal of the Mille Lac lands under the general laws, as to all sch
filings and entries; and also to provide therein for the perfecting of
these filings and entries under the general laws irrespective of any-
thing in the act of January 14, 1889, to the contrary. Tis is substan-
tially the view already declared by the Department in the case of
Haggberg et al. v. Maliew (24 L. D., 489) as to plre-emptiou filings for
these lands, made during, the period specified in the joint resolution.
Having been allowed, or more truly, perhaps, invited, to make their
filings and entries under the general la ws, hoth pre-emptors and home-
steaders, in their bona fide efforts thereunder to acquire homes on the
public domnain, were to e subject to no other requirements than those
of the general laws.

The language of the resolution is too plain and positive to adnilt of
any other reasonable construction in views of the conditions, then pre-
sumably fully known to Congress, and to which its enactment was a
fitting culmination. Without even by iml)lieatioll suljecting these
filings and entries to any of the conditions of the act of January 14,
1889, the resolution expressly declares that-
the sameare hereby conlirmed, wliere reglarin otlerrespectsanadl)atentslall issue
to the claimants for the lands embraced therein, as in other cases, on a satisfactory
showing of a bona fide compliance on their Hart with the reqoirenients of the laws
under which said filings ad entries were respectively allowed.

It would be wholly at variance with these plain provisions for per-
fecting their entries, it seems to the Department, to require of home-
steaders whose entries come within the purview of this joint resolution,
the payment of one dollar and tventy-five cents per acre for their lands,
or to require of them any payment not required by the general law.

The decision of your office is therefore reversed, and you will pass the
entry of Bennett to patent, if regular iI other respects.
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R1AILROAI) GRANT-INDYEM[NITY SELECTION-SPE('IFICATION OF LOSS.

OHICAGO, ROCK ISLAND AND PACIFIC R. R. Co. ET AL. . WAGNER.

There is no necessity for the enforcement of the rule requiring specifications of loss
to accompany identity selections, where the grant is practically adjusteil and
found largely deficient, and no one is clahiming adversely to the company at
snh time; and nder such circumstances, a selection without designation of
loss will be recognized, as against a homestead entry not made util after the
submission of the adjustmuent.

Secretary Bliss to the Commissioner of the Geteral Land Officc, December
(W. V. 1).) 4, 1897. (F. W. C.)

An appeal has been filed in behalf of the Chicago, RoCk Island and
Pacific Railroad Company and Samuel Kreps, from your Office decision
of September 7 1895, ordering the cancellation of the company's selec-
tiol covering the SE. 4 of te SW. 1 of Sec. 34, T. 76 N., fi. 3() W., Des
Moines land district, Iowa, and sustaining the action of the local officers
in denying the homestead application' of Samlel Kreps covering said
Ian d.

The tract in question appears to be within twenty miles of the modi-
fled line of said road as located under the provisions of section 2 of the
act of June 2, 1864 (13 Stat., 95).

The grant i question was made under the provisions of the act of
May 13, 1856 ( Stat., 9), to aid ill the construction of a road from
Davenport to Council Bluffs, i the State of Iowa,, and was a grant in
place of every alternate section of laudl designated by odd numbers,
for six sections in width, on each side of the line of the road, with pro-
j'ision for idemnity for losses to be selected within fifteen miles of the
line of the road.

The road was definitely located April 1, 1857, by the Mississippi and
Missouri River Railroad Company, upon which company the State had
conferred tile gLant. The act of June 2, 186- (smpra), allows said com-
pany to tuodify or change the location of the uncoipleted portion of
its line, and by the second section of said act it was provided:

That whenever such new location shall have been established, the said railroad
company shall file in the general land office at Washington a map, definitely sbov-
ing such new location; and the Secretary of the Interior shall cause to be certified
and conveyed to said company from time to time, as the road progresses, out of any
public lands now belonging to the United States not sold, reserved, or otherwise
disposed of, or to which a pre-emption claim or right of homestead settlement has
not attached, and on -which a bona fide settlement and improvement has not been
made under color of title derived from the United States or from the State of Iowa,
within six miles of such newly located line, an amount of laud per mile equal to
that originally authorized to be granted to aid in the construction of said road by
the act to which this is an amendment; and if the amount of land granted by the
original act to aid in the construction of said railroad shall not be found within the
limit of six miles from such line, then such selections may be made along such line
within twenty miles thereof: Provided, That the said company shall not be entitled
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to, and shall not receive, any land under this grant which is situate within fifteen
miles of the line of the Burlington aud Missol-ri River lailroad, as indicated by the
inap of said road, now on file in the general land offee.

It appears from your office decision that the company made selection
of the tract in question on February 25, 1886i, but through inadvertence
said list was not at the time posted upon the local records; so that on
December 22, 894, John Wagner was permitted to make homestead
entry of the land. Four days later, on December 26th, Samuel Kreps
tendered homestead application for the land, alleging settlement on
October 28, 1884, which application was rejected; from which reps
appealed.

In an affidavit filed by Kreps he alleged that on October 28, 1884, the
date of his alleged settlement, he received a contract of sale from the
Chicago, Rock Island and Pacific Railroad Company, and on December
14, 1888, the said company convey ed the land to him by warranty deed.,

Your office letter "11I" of Auigust, 5, 1895, treated Kreps' appeal as all
application, for a hearing and returned all the papers for the action of
the local officers.

Hearing was duly had, at which a]l parties were represented, and
upon the record made the local officers held that Kreps gained o right
by the presentation of his application when the land was covered by
Wagner's entry, unless he could show that he was an actual settler at
the date of Wagner's entry, whichl he failed to do atthe aring; frther,
that Wagner's entry should be canceled for conlict with the compan's
selection presented ol February 25, 1886, being prior to the allowance
of said entry.

No appeal was taken from said decision,but your office, upon review-
ing the record, held that the company's selection was an inchoate one
at the date of Wagner's entry, not being accompanied by a designation
of a loss as the basis for the selection, and therefore no bar to the allow-
ance of Wagner's entry.

The record made at the hearing clearly evidences that Kreps, although
not actually residing Upon the land in question, had the same enclosed
and included within his feice, he owning the adjoining land; frther,
that the entire tract was in a high state of cultivation and that Wag-
ner wuras fully apprised of Kreps' possession, when, on December 22,
1894, he made homestead entry of the land.

The company's selection not having been placed of record, Wagner,
as before stated, wit]l full knowledge of Kreps7 claim and possession
of the tract, sought to deprive him of the laud in its highly improved
condition.

The equities are clearly all with Kreps.
The local officers held, as before stated, that Kreps could gain nothing

by his homestead application presented after Wagner had been permit-,
ted to make entry of the land; but as now disclosed. the land was not
subject to Wagner's entry when allowed on December 22,1894, because
of the pending indemnity selection made in 1886.
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The adjustment of this grant was submitted June 8, 1894, and therein
the grant is shown to be largely deficient-over 621,000 acres being yet
due on account of the grant, which adjustment has been duly approved
by this Department.

A loss is required to be specified as the basis for an indemnity selec-
tion, where the matter is one between the United States and the com-
pany, only for the purpose of preventing an excess in approvals in the
satisfaction of the grant.

Prior to the allowance of Wagner's entry this grant had been practi-
cally adjusted, but a few selections remaining undisposed of, nd the
balance sheet prepare(i under the act of March 3, 1887 (24 Stat., 556),
clearly evidenced a large deficiency in the grant. No one was then
claiming a right to this tract as against the company, and there is no
necessity, under these circumstances, for the enforcement of the rule
requiring the specification of a loss as a basis for the selection in ques-
tion.

Said selection, therefore, was a bar to the allowance of Wagner's
entry, and as his sole claim to the land depends upon said entry, I have
to direct that the same be canceled as improperly allowed.

It might be added that the record evidences a right of purchase in
Kreps under the provisions of section five of the act of March 3, 1887,
suypra, should the company's claim to the land fail, which is clearly
superior to Wagner's right under the homestead entry made in Decem-
ber, 1894.

It would seem, then, that, as between Kreps and Wagner, Kreps has
the superior rights in the premises.

Wagner's entry having been cleared from the record, leaves only the
claim of Kreps as against the company's selection, which selection
inures to his benefit under his contract made with the company.

For the reasons herein given it is directed that this tract be submit-
ted for certification on account of the grant, unless other and suflicient
reason appear for denying the company's claim.

In this way Kreps will be fully protected under his possession gained
through the company.

Your office decision is accordingly reversed.

MINING CLAIM-PLACER PAMENT-KNOWN LODE.

DiScOvERY PLACER CLAIM V. MURRY.

Thepatentee of a placer mining claimu is under no legal obligation to institute adverse
proceedings against a subsequent conflicting lode claim. The lode claimant in
such a case has the burden of proof upon hin to show that there was a vein
within the placer, lown to exist, at the time of the placer application, and
actual knowledge thereof must be brought home to the placer applicant.

Secretar-y Bliss to the (Commissioner of the General Land Office, December
(W. V. D.) 9, 1897. (P. J. C.)

It is not deemed necessary to recite all the record details that are
presented in this ease. The question raised by the appeal is whether
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at the date of the application for patent of the Discovery Placer the
Morris G. lode was known to exist within its area. Eliminating there-
fore all extraneous matter it is shown that the Discovery Placer was
located October 4, 1880, and application for patent was filed in the
Sitka, Alaska local office October 19, 1888. There was no adverse or
protest filed against the same during the period of publication. Final
entry was made March 14, 1891, and patent issued thereon'September
18 following.

On August 13, 1891, M. W. Marry made aplication for patent for
the Morris (1. lode, which conflicts with the Discovery Placer. During
the period of publication no adverse was filed.

On December 16, 1891, after the period of publication had expired,
the Silver Bow Basin Milling Company, the owner of the Discovery
Placer filed its protest against the entry of the Morris G. of the ground
in conflict, alleging that there was no lode or vein or rock i place
bearing the precious metals within the exterior boundaries of the
Morris G. lode which overlaps the placer; and that no such vein or
lode was known to the company, or its grantors, at the time the appli-'
cation for patent for the placer was made.

Notwithstanding this protest entry was allowed of the Morris G.
May 10, 1892, including the territory in conflict.

Your office, on December 6 1892, informed the surveyor general of
the conflict between these two claims; that the lode claim terminates
at the point where the vein on its strike intersects the placer and
directed a new survey of the remaining portion. In view, of this order
it was determined by your office that no action was necessary ol the
protest. No appeal was taken, neither was the amended survey made.

The matter thus rested until 1895, when the Morris G. claimants
asked for a patent on their entry under the doctrine of the South Star
case (20 L. D., 204).

Your office thereupon ordered a hearing
to determine the question, whether, at the date of application for patent for said
Discovery Placer, a lode or vein was known to exist within the limit thereof.

The testimony was taken before a notary public, and on examination
thereof the local officers decided that no lode or vein belonging to the
said Morris G. claim was known to exist within the limits of the placer
at the date of application for patent.

On appeal your office affirmed this finding, and in discussing the
question said:

The evidence submitted in this case in my judgment, satisfactorily shows, that a
mineral bearing vein or lode was discovered and was known to exist within the limits
of the Morris G. lode claim as surveyed before the application for patent for said
placer claim was filed, and that the discovery was made at a point about 150 feet in
a southerly direction from the southerly boundary line of said placer claim, which
point is designated on the official plat as " ct 40' loug. The evidence, however,
fails to show that the vein or lode discovered within said cut, and uncovered for the
distance of forty feet, was known, at the time the placer application was filed, to
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extend into the limits of said patented placer claim, and the evidence also fails to
.show that any vein or lode had been discovered. and was known to exist within tle
ground embraced in said placer at or before the filing of the placer application.

Murry proseantes this appeal assigning several grounds of error
which may be fairly summarized into two propositions; one of fact, that
the evidence does show the vein in the placer limits; and one of law;
that having found that the lode claim was duly located on the discov-
ery of a vein outside the placer limits before the application for patent
was filed and that the discovery and location were known; that this,
in law, excluded all of said lode claii as located and it was error to
require proof by the lode claimant to show the existence of the lode
within the area in conflict.

The formation where these claims are located is shown to be a bed of
gravel several feet i depth. Where this gravel has been removed by
placer mining thel bed-rock is found to be of a slaty character, inpreg-
nated with numerous very small veins, or stringers as they are called,
running i a north-westerly, and south easterly direction. Tese sall
veins or stringers have ever been worked and it is not shown that
they can be profitably utilized.

It is claimed by the lode claimait that at a point about one hundred
and fifty feet south and outside of the placer limits there was a vein
discovered in 1881, upon which the Morris G-. was located. It is doubt-
:fuil whether in this so-called discovery shaft the bed-rock was ever
penetrated, or whether there was found a vein or lode in rock in place..
The evidence of the plaintiffs witnesses taken by itself is not convinc-
ing on this point. They will not confine themselves to any one vein
either i the discovery shaft or elsewhere but say there are many of
them; that'quite an area of land in that vicinity is in a mineralized
zone.

Be this as it may, however, it is not shown or even claimed, that
there has ever been any development work done on the Morris. G-. either
inside or outside the placer limits, by its owners, that has developed a
vein of any commercial value, or that tends in any way to show that
the alleged vein on which it was located intersects the placer limits.
There has never been any ore taken from any vein on the lode claim,
so far as the testimony discloses, that was or could be used for milling
purposes. The only thing ever done on it by its owners, was the dis-
covery ut or shaft, and each year since the location the annual work
required by statute, and in doing this there has not been any system
of development pursued. This is not onlytrue of the conditions at the
present time but at the time of the application for patent for the placer.

The placer people have been working their ground, including that in
conflict, every year, and it is shown that the surface of the lode claim
in the conflicting territory has been almost, if not entirely worked over
to the bed-rock, and that there has not been disclosed therein any vein
except the numerous stringers referred to.
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But it is insisted that the fact of the location of the Morris G.
having been legally made, as claimed, is sufficient ill itself to exclude
the vein from the placer patent, and i view of the fact that the Dis
covery people did not file a protest and adverse against the application
of the Morris G. and bring suit thereon as provided by statute, there
was no necessity for the lode claimant to offer any proof on the. ques-
tion as to whether the vein upon which it was located was known to
penetrate-the placer limits.

In reply to. this it may be said tat the Discovery people were under
no legal obligation to adverse the Morris G-. They already had the
government patent for the lnd in controversy and tere was nothing
to be gaiined, by any judicial proceeding. The Morris G. is now seek-
iug title to its vein in the placer limits and before the department
could, in any evellt, grant it a patent the harden of proof was upo it
to show that there was a eiu witlhin the placer known to exist at the
timle of the Discovery application. This it has, in my judgment, failed
to do.

Theory or belief cannot be relied upon as sufficient to warrant the
department ill issuing a patent for a vein in an already patented placer.
There must be actual knowledge brought home to the placer applicants.
The supreme court in Iron Silver Mining Company v. Reymolds (124
U. S. 3-74) on page. 382, in discussing this subject said:

The statute does not except veins or lodes ' clained or known to exist," but only
sl] as are 'known to exist," and it fixes the time at which such knowle(lge is to
be had as that or the application for the patent, etc.

Again as to the means of obtaining this knowledge, it said, on page
384:

There may be difficulty in determining whether such knowledge in a given ease
was had, but between mere belief and knowledge there is a wide difference. The
court could not make them synonymous by its charge and thus in effect incorporate
new terms into the statute.

Knowledge of the existence of a lode or vein within the boundaries of a placer
claim may be obtained from its outcrop within such boundaries; or from the devel-
opments of the placer claim previous to the application for a patent; or by the trac-
ing of the vein from another lode; or perhaps from the general condition and
developments of mining ground adjoining the placer elaim, It may alsobe obtained
from the information of others who hav e made the necessary explorations to ascer-
tain the fact, and perhaps in other whys. Wa do not speak of the sufficiency of any
of these modes, but mention them merely to show that such knowledge may be had
without making hopes and beliefs on the subject its equivalent.

By none of the methods suggested by the court, or otherwise, has it
been demonstrated that the Morris G. vein on its strike enters the
placer.

In deciding this case your office relied largely on the case of Dahl
v. Raunheim (132 II. S., 260). Counisel object to this case being accepted
as a authority for the reason that the lode claim there was not located
until after the application for patent for the. placer claim was filed.
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While this is true as a matter of fact, yet the principle announced by
the court is applicable in the case at bar. It is said on page 260.

The jury having found a general verdict for the plaintiff must be deemed to have
found that no such lode as claimed by the defendant existed when the application of
the plaintiff for a patent was filed. We may also add, to what is thus concluded by
the verdict, that there was no evidence of any lode existing within the boundaries
of his claim, either when the plaintiff made his application or at any time before.
The discovery by the defendant of the Dal lode, two or three hundred feet outside
of those boundaries, does liot, as observed by the court below, create any presuip-
tion of the possession of a vein or lode within those boundaries, nor, we may add,
that a vein or loTle existel within them.

Counsel for appellant specially directs attention to the case of Gold-
stein v. Juneau Townsite (23 L. D., 417) wherein small veins or stringers,
similar to those found in the land i controversy and being in a mineral
belt, were held to be sufficient to warrant the location of a lode claim.
But that case has no bearing on the issue at bar. The question there
was as to the character of the land. Patent was sought for the land
then in dispute for townsite purposes, for which only non-mineral lands
may be appropriated, and the question was as to whether or not it was
of that character. The department properly held that the presence of
these small veins or stringers in a mineral belt were sufficient to impress
a mineral character on the land. No such question is involved heje.
Both parties are claiming the land as mineral, one as a lode claim the
other as a placer.

Your office judgment is affirmed.

P1R-tCTCE-REHEARING---ADVICE O LOCAL OFFICER.

S'ilAD v. HINES.

A rehearing may be allowed where the contestant relying on the assurance of the
local officer, before whom the case was heard, that evidence sufficient to warrant
cancellation had been introduced, did not submit further testimony, and it is
found on review of the proceedings below that the evidence in the case does not
justify cancellation.

Secretary Bliss to the Commissioner of the Genera-l Sand Office, December
(W. V. D.) 9, 1897. (J. L. McC.)

The Department has considered the case of Roman Strain, guardian
of minor children of Ollie Moreau v. Louis Hines, involving the home-
stead entry made by the latter for the Nt of the SWI, the SWj of the
SWM, and the NWj of the SEX of Sec. 2, T. 44 N., R. 15, W., Ashland
land district, Wisconsin.

The entry was made August 22, 1888. On July 20, 1896, Stram filed
affidavit of contest, alleging that "Hines never has settled upon or
improved or cultivated or resided upon said land or any part of it."

A hearing was had, at which defendant intide default (after service
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of notice by publication). From the testimony submitted by the plain-
tiff the local officers found that the allegations of the contest affidavit
had been proved, and recommended the cancellation of the entry.

No appeal was filed; but your office, on November 21, 1896, considered
the case, under Rule 48 of Practice, and found and held as follows:

After five years from the date of entry, which in this case expired August 22,1893,
the presumption is, in the absence of any showing to the contrary, that the entrywan
had earned his claim by compliance with the law. As none of the witnesses bad
any knowledge of the tract prior to the spring of 1895, a cancellation of the entry
would not be warranted from their testimony. The plaintiff failed to sustain his
charges, after being afforded full opportunity to do so; and the contest is hereby
dismissed.

The contestant has appealed.
Upon an examination of the testimony, the Department concurs in

the conclusion reached by your office, that the cancellation of the entry
is not warranted by the testimony offered.

In connection with his appeal, counsel for the contestant makes affi-
davit that at the hearing he, relying upon-the statement of the receiver
that the testimony already introduced was sufficient to procure the
cancel]ation of the entry-
did not introduce any more evidence on that point, supposing that the evidence intro-
duced was sufficient; and this affiant says that there are several men, who have been
well acquainted with said land for more than eight years, since the year 1888, and
who know that said land has never been settled upou or improved or cultivated by
said Louis Hines, or by any person, and that it has always been vacant and wild
land during the whole of said period; and this afflant says that lie can and will pro-
cure such persons to attend and testify as witnesses in this proceeding:

and he asks that, in case it should be considered that this homestead
claim should stand uncanceled upon the records in view of the testi-
mony heretofore adduced,
he be given an opportunity to prove by other witnesses the fact that Hines never
settled upon the land, and that he never had any improvements or cultivation on it.

Under the circumstances hereinbefore set forth, this would appear to
be a reasonable request.

The record is therefore returned herewith; and you are instructed to
remand the case to the local officers, whom you will direct to continue
the hearing, at as early a date as practicable, after giving all parties in
interest due notice of the same. Upon. the testimony taken at such
hearing the local officers will render such opinion as to them shall seem
proper.

The decision- of your office is modified as above indicated.
2670-VOL 25- 30
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PRACTICE-RULE 35 -APPEAL-CERTIORARI.

STILL V. OAKES.

The appointment of a commissioner to take testimony, under rule 35 of practice, is
discretionary with the local officers, and their action under said role will not be
disturbed except upon fall proof that they have abused their discretion.

An application for a writ of certiorari directed to the local office must be denied,
where it is apparent that if the appeal from the action of said office had been
forwarded, it would be dismissed.

A writ of certiorari will not issue where it does not appear that the appeal was
wrongfully denied, or the record does not disclose facts alling for action under
the supervisory authority of the Department.

Secretary Bliss to the Commissioner of the General Land Offlie, December
(W. V. D.) 9, 1897. (L. R. S.)

On August 13, 1897, your office denied the application of Jay R. Still
for the issuance of a writ of certiorari to the local land officers, at
Mitchell, South Dakota, directing them to forward to your office certain
papers, including an appeal alleged to have been filed by said Still in
a contest initiated by him against the timber culture entry of the NE .
of Sec. 10, Tp. 106 N., R. 49 W., made by Allen Oakes, on April 14,
1883, at said local land office.

Said decision of your office states that on December 26, 1894, said
Still filed an affidavit of contest against said entry, alleging that the
entryman had not complied with the requirements of the timber culture
law, and after due notice upon Oakes a hearing was had, at which both
parties appeared and offered testimony; that the local officers rendered
their decision against the validity of said entry and refused to grant a
rehearing upon the motion of Oakes, who thereupon appealed to your
office; that said appeal was dismissed by your office, the decision of the
local office was affirmed, and said entry of Oakes was canceled; that
said Still made homestead entry of said tract on December 31, 1896,
and on January 27, 1897, Oakes filed a motion in your office for a
rehearing, and the local office was directed to advise Oakes that he
would be permitted to serve a notice upon said Still and the former
attorney of said Oakes, one Roger Brennan, requiring them to appear
and answer the charges preferred against them in said motion for
rehearing; that said Still and said Brennan were duly cited to appear
at the local office on April 28, 1897, at which time all parties appeared
and were represented by counsel.

It is further stated that, after several continuances, the case was
called for trial, and after said Oakes had submitted testimony, said
Still filed a motion for a continuance and that a commissioner be
appointed to take testimony in the neighborhood of the land, which
was one hundred and seventeen miles from said local land office; that
said motion for a continuance and for the appointment of a commis-
sioner was overruled by the local officers, on the ground, mainly, that
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the letter of your office, dated March 6, 1897, allowing a rehearing,
required the register and receiver to hear the testimony and make
such recommendation as to tem should seem proper; that said Still
excepted to said ruling, and, on June 7, 1897, filed an appeal from said
action of the local land officers, and on June 20, 1897, the local officers
decided that their said action refusing to appoint said commissioner
was merely an interlocutory order, from which an appeal would not lie,
and they accordingly declined to forward said appeal to your office.

Upon consideration of said application your office denied the same,
on the ground that the action of the local officers refusing to appoint
said commissioner was clearly interlocutory and not a final decision
from which an appeal would lie.

In his application to this Department, counsel for Still "asks that a
writ of certiorari may be issued compelling the local office to transmit
the appeal from their decision of June 2,1897," wherein they deny Still
the right to take testimony under rule 35 of rules of practice.

Said rule of practice (No. 35, 23 L. D., 597), provides that:

In the discretion of registers and receivers testimony may be taken near the land
in controversy before a United States commissioner, or other officer authorized to
administer oaths, at a time and place to be fixed by them and stated in the notice
of hearing.

There can be no question that under said rule the local officers are
given discretionary authority to appoint a commissioner to take testi-
mony near the land in controversy, and, in the absence of full proof
that they have abused their discretion, their action under said rule
will not be disturbed. Doherty v. Robertson, 12 L. D., 30; Mechem
on Public Officers, section 1005.

It does not affirmatively appear that the local officers have abused
their discretion, in refusing to appoint said commissioner, for the record
fails to disclose the specific charges upon which said rehearing was
allowed before the local officers, and the only reason suggested in said
motion for the appointment of a commissioner to take testimony is the
distance of the land from the local land office. Besides, said motion
for the appointment of a commissioner was not made by Still until
after Oakes had submitted his testimony in chief at the rehearing.

In Wood v. Goodwin (10 L. D., 689,) the Department held (syllabus):

While the rules of practice provide for certiorari only in cases where the General
Land Office denies the right of appeal, yet the Secretary hams the power and author-
ity to issue the writ to the local officers in a case that calls for such action.

Certiorari will not lie to review an interlocutory order of thd local office where
the ordinary methods of procedure afford relief.

It is not shown that any right has been refused the applicant, and it
is apparent that if the appeal from the action of the local officers had
been forwarded, it would be dismissed. In such cases certiorari will
not issue. Rudolph Wurlitzer, 6 L. D., 315; Forney v. Union Pacific
Ry. Qo., 1i L. D., 430; Jhilson P. Cummin, 20 L. D., 130.
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Since it does not appear that the appeal from the action of the local
officers overruling said motion for the appointment of a commissioner
was wrongfully denied, ad the record does not disclose facts showing
that the applicant is entitled to relief under the supervisory authority
of the Department, said application for certiorari must be, and it hereby
is, denied. Johnson et al. . Beaufort et al., 21 L. D., 122.

RAILROAD GIIANT-LIMI'I'S-ADJSTMENT.

SOUTH AND NORTHi ALABAMA R. R. CO.

The approved plat on ile in the General Land Office, on which the limits of a rail-
road grant are marked, must determine whether a selection falls "ithin the
limits of the grant.

Secretary Bliss to te Commissioner of the General Land Office, December
(W. Y. D.) 9, 1897. (C. J. W.)

By your office letter (" F ") of May 25, 1885, the E. 4 of the NE. I and
the NE. A- of the SE. L, See. 31, T. 7 S., -R. 6 W., Huntsville land district,
Alabama, included in the list of indemnity selections made by the South
and North Alabama Railroad Company, November 3, 1871, were can-
celed because they were without the indemnity limits of said railroad.
On June S, 1895, said railroad company again selected the said R. W of
the NE. I and the NE. of the SE. of Sec. 31, T. 7 S., R. 6 W., 120.18
acres, and alsothe SE. l of theNE. , Sec. 31, T. 12 S., 11. 5W., 39.52 acres.

On May 18, 1896. your office rejected said selections, calling attention
to the former cancellation, and holding for cancellation the SE. 4 of the
NE. , Sec. 31, T. 12 S., R. 5 W., for the reason that it is also without
the limits of the grant and not subject to indemnity selection.

The railroad company has appealed from your office decision, upon
the following ground:

It is shown by accompanying plats that the several tracts do lie in the indemnity
limits of the grant to the Sonlth and North Alabama Railroad by the line as it is of
record in the Huntsville local land office, and further that this line is believed to
be the correct line, as that office has always so regarded it, and so has the Honorable
Commissioner, as is evidenced by the fact that your office, on May 19, 1896, approved
to the State of Alabama., for the benefit of this railroad, upon the certificate of the
Commissioner, the E. NE. , Sec. 9, T. 12 S., E. 5 W., which tract is located similarly
to the ones at bar.

Two reasons are thus presented in support of the contention of the
railroad company. One is that the plat on file in the local land office
at Huntsville shows the traets selected to be within the fifteen uile
indemnity limits of the railroad, and the other is, that the Department
on the certificate of your office has held a tract similarly located to be
within said limits. The plat in the local office, referred to in the appeal
as the Huntsville plat, was intended to be a duplicate of the approved
plat on file in your office. There is no report of the local office with
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the record, showing the alleged discrepancy, if it exists. The original
plat is better evidence than the intended duplicate, as to the location
of the limit line, and the line indicated by it shows the tracts in ques-
tion to be without the indemnity limits of the road. If it be true, as
alleged, that your office certified the E, t- of the NE. i of Sec. 9, T. 12
S., R. 5 W., to be within the indemnity limits of said railroad, and that
the same was approved to the State by the Department, if said tract
is in fact not within said limits, the action therein taken does not eon-
stitute a precedent to be followed.

The maps on file in your office show said tract to be without the
fifteen mile indemnity limits of said railroad.

Tile objections urged to your office decision are not well founded
and said decision is hereby affirmed.

RAILROAD LANDS-CONFIRNIATION-ACT OF MAIRCH 2, 189;.

WALKER V. UNION PACIFIC R. R. Co.

Under the provisions of the act of March 2, 1896, the title to lands erroneously pat-
ented on account of a railroad grant, and sold to a bona fide prchaser, is con-
firmed. The government in stch case must proceed against the com]any for
the recovery of the value of the lands as directed by said act.

Secretary Bliss-to the Commissioner of the General Land Office, December
(W. V. D.) 9, 1897. (W. A. E.)

On May 18, 1897, the Department directed your office to call upon
John Brisben Walker to furnish additional evidence in support of his
claim, as a bona fide purchaser, to the NE. 41, the S. i of the NW. 4, and
the SW. 1 of See. 17, T. 3 S., -. 68 W., Denver, Colorado, land district.

This land is within the primary limits of the grant to the Union
Pacific Railroad Company (formerly known as the Denver Pacific Rail-
way and Telegraph Company), the right of which attached August 20,
1869. It was listed by the company on October 16, 1874, and patent
issued on April 24, 1875. It appears, however, that patent was errone-
ously issued for the reason that the land described was covered by
uncanceled pre-einption filings at the date when the railroad conpany's
claim under its grant attached.

On May 26, 1891, Walker filed an application to purchase the land
under section 4 of the act of March 3, 1887, (24 Stat., 556). This appli-
cation was rejected by the local officers for waant of jurisdiction, bton
October 12, 1891, Walker renewed his application, and was permitted
to submit evidence in support of his claim as a bonafide purchaser.

Protests against the taking of testimony in support of Walker's
claim were filed by Henry Strange and Henry Wormingtoll, who had
formerly had pre emption filings on this land, but these protests were
disregarded. The local officers, however, declined to consider the vi--
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dence subnitted by Walker for the reason that the patent to the rail-
road company was outstanding.

Walker t hereupon appealed to your office and Strange and Worming-
toin also appealed from the dismissal of their protests.

By letter of April 30, 1895, your office held that:
As the tracts in question have all been patented to the Union Pacific Railway

Company, and a suit has been instituted nder the act of Marcl 3, 1887, (24 Stat.,
556) to cancel the patents so issued, and since the proof authorized by section 4 of
said act can only be made by a purchaser fromt the railroad conpany after title to
the land has been recovered by the United States, the proof of Mr. Walker is prema-
ture.

His application was thereupon rejected, and front this action he
appealed to the Department.

It appeared in regard to the suit mentioned i your office letter, that
on February 18, 1892, your office had addressed a letter to the Wash-
ington attorneys for the Union Pacific Railroad Company, allowing the
company thirty days "within which to show cause, in writing before
this office, why demand for the reconvoyance of the land should not be
made as provided by the act of March 3, 1887." No reply was made to
this letter by the company, and no further action looking towards the
cancellation of the patent was taken by your office or the Department.

Subsequent to the date of your office decision of April 30, 1895, to
wit: on March 2, 1896, Congress passed an act (29 Stat., 42) the third
section of which reads as follows:

That if at any time prior to the institution of suit by the Attorney-General to
cancel any patent or certification of lands erroneously patented or certified, a claim
or statement is presented to the Secretary of the Interior by or on behalf of any per-
son or persons, corporation or corporations, claiming that such person or persons,
corporation or corporations, is a bore fide purchaser or are boet fide purchasers of
any patented or certified land by deed or contract, or otherwise, irom or through the
original patentee or corporation to which patent or certification was issned, no suit
or action shall be )ronught to cancel or annul the patent or certification for said land
until such claim is investigated in said Department of the Interior; and if it shall
appear that such person or corporation is a bona fide purchaser as aforesaid, or that
such persons or corporations are such bone fife purchasers, then no such suit shall be
instituted, and the title of snch claimant or claimants shall stand confirmed: but the
Secretary of the Interior shall request that suit be brought in such case against the
patentee, or the corporation, company, person, or association of persons for whose
benefit the patent was issued or certification was made for the value of the land as
herelibefore specified.

Walker's claim as a bona file purchaser was therefore considered by
the Departilent under this act. As it was not shown that the protest-
ants had any interest in the land involved the protests were dismissed
and the mnatter was considered as solely a question between Walker
and the government.

Walker claimed through mesne conveyances from the company, but
he submitted only oral evidence i support of his claim and it was held
by the Department that the best evidence of a transfer by deed is the
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deed itself, or a certified copy thereof, that the evidence submitted by
him was only of a secondary character, and that it was insufficient in
the absence of any showing that the deeds, or certified copies thereof,
could not be furnished, and you were therefore directed to call upon
Walker to furnish this additional evidence.

The Department is now in receipt of your office letter of November 3,
1897, transmitting with favorable recommendation certified copies of
the several deeds upon which his claim as a boncafide purchaser is based.

It appears from these that the Denver Pacific Railway and Telegraph
Company (of which the Union Pacific Railroad Company is the suc-
cessor) deeded this land to Horace A. Gray and Peter G. Bradstreet;
that Gray transferred his interest to Margaret P. Evans; that Evans
and Bradstreet deeded the land to John Brisben Walker; and that
Walker transferred it to the highland Park Company, which deeded it
to the Berkeley Farm and Cattle Company, which in turn deeded it
back to Walker.

Walker's title accordingly stands confirmed under the provisions of
the above cited act of March 2, 1896. You are directed to make demand
upon the company for the minimum government price of the land , to
the end that, should it refuse to pay, steps may be taken looking to the
institution of suit to recover the value thereof through the courts, as
contemplated by said act.

HOMESTEAD-N ON-MINERAL ABFFIDAVIT-PRACTICE-R E:HEARING.

CORBIN v. DORMAN.

A non-mineral affidavit of a homesteader alleging personal knowledge of the land,
when in fact the affiant had no such knowledge, while valueless as evidence of
the character of the land, does not render the entry illegal, and, in the absence
of any charge that the land is mineral in character, the defect may he cured by
filing a proper affidavit.

A motion for rehearing on grounds not i issue at the original hearing must be
denied by the Department, but such action does not preclude the General Land
Office from subsequently directing an inquiry, in the nature of a new contest,
to determine questions that have arisen since the hearing on the original suit.

8ecretary Bliss to the Commissioner of the General Land Office, December
(W. V. 1).) 9, 1897. (W. A. E.)

On May 9 1895, Alice E. Dorman made homestead entry for the
NE. I of See. 10, T. 106 N., R. 75 NV. Chamberlain, South Dakota, land
district.

Contest affidavit, alleging prior settlement, was filed by Thomas B.
Corbin on June 18, 1895.

Hearing was had August 12, 1895, and as a result thereof the local
officers found in favor of the plaintiff.

On appeal your office affirmed the decision below, whereupon the
defendant filed further appeal to the Department.
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The first question presented is in regard to the legality of the defend-
ant's entry. It appears that she was never on the land in controversy
until after the date of her entry, but at the time she made entry she
filed a non-mineral affidavit, in which she swore that

she is well acquainted with the character of said described land, and with each
and every legal. subdivision thereof, having frequently passed over the same; that
her personal knowvledge of said land is such as to enable her to testify ulnderstand-
ingly with regard thereto; that there is not, to her knowledge, within the limits
thereof, ay vein, etc.

The register and receiver held, in their opinion, that
if the entry of Alice E. Dorman is ot absolutely null and void, it is certainly void-
able, made so by her false oath at the time of making her entry, and that it is a
defect which can not be cured in the presence of an adverse claim.

The filing of a non-mineral affidavit is not a statutory requirement,
but a departmental regulation, based primarily upon section 2302 of
the Revised Statutes of the United States, which provide that:

No distinction shall be made in the construction or execution of this chapter on
account of race or color; nor shall any mineral lands be liable to entry and settle-
ment under its provisions.

This affidavit is required by the Department for its own satisfaction,
and in the absence of any showing or allegation to the contrary is
accepted as prima facie evidence of the non-mineral character of the
land applied for. In order that the affidavit may be of value it is neces-
sary that the person who swears to it should be personally acquainted
with the land and testify to its character from actual, personal knowl-
edge, hence the rule that this affidavit can not be made on information
and belief. Where it is shown, as in the present case, that the party
who makes the affidavit is, as a matter of fact, unacquainted with the
land at the time, the effect is to destroy the vable of the affidavit as
evidence of the non-mnineral character of the land. The entry is not,
however, thereby rendered illegal, and in the absence of any charge or
allegation that the land is mineral in character, the defect mav be
cured by the filing of a proper affidavit. The tract here involved is
open prairie land, and there is no allegation that it is mineral in
character.

As to the respective rights of the two claimants, the testimony on
behalf of the plaintiff shows that he made settlement on the tract in
controversy on May 6, 1895, by moving thereon a small box house,
which he furnished, and in which he resided from May 6, 1895, up to
the date of the hearing, except for short absences on business. He
also built a corral on the 7th of May.

-On behalf of the defendant several witnesses testify that they were
on and over this tract on the 7th, 8th, and 9th of May, 1895, and that
they saw no building or other evidences of settlement until the after-
noon of the 9th, when a small house was moved on the land. The
defendant herself was never on the tract in controversy prior to entry.
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She established her residence on the land on May 27, 1895, and has
since resided there.

The positive testimony of the plaintiff's witnesses that he settled on
the land in dispute on May 6, 1895, prior to the date of the defendant's
entry, is not successfully contradicted by the negative evidence fur-
nished by the witnesses for the defense. Moreover, defendant's wit-
nesses admit that they saw Corbin's house on the land on the afternoon
of May 9, 1895, the day the entry was made, and it is not shown at
what hour of the day the homestead application was filed. It must be
held therefore that the plaintiff's claim was initiated prior to that of
the defendant.

On September 27, 197, the defendant filed a motion for rehearing on
the ground of newly discovered evidence. It is alleged that as the
plaintiff's claim is based on settlement and residence, it is necessary
for him to maintain residence on the land, but that he has, since the
hearing in this case, abandoned his residence on the tract in contro-
versy and is now a resident of Chamberlain, South Dakota, where he
voted in the November election of 1896. Defendant asks that a new or
additional hearing be ordered to enable her to prove these allegations
as it would be unjust to her to hold her entry for cancellation under
the present state of facts.

This case is similar to that of Griffin v. Smith (25 L. D., 329). There
the decision of the Department was in favor of the contestant, who
alleged prior settlement. Motion for rehearing on the ground that the
contestant had abandoned the land since the date of the hearing was
denied for the reason that none of the matters set out in the motion
was in issue at the hearing or when the decision of your office was ren-
dered. In promulgating the decision of the Department, however,
your office directed the register and receiver to notify the contestant of
the action of the Department, and in case he applied to perfect his
application that the defendant be given an opportunity to show that
the contestant had abandoned the land and was no longer entitled to
enter. In pursuance of these instructions, the register and receiver
ordered a hearing at the proper time to determine whether or not the
contestant had abandoned the land. As a result of this hearing the
local officers rejected his application and held the defendant's entry
intact. This action was subsequently affirmed by your office and by
the Department. It was held that a decision of the Department, deny-
ing a motion for rehearing on the ground that the matters therein
alleged were not in issue at the original hearing, does not preclude the
Commissioner of the General Land Office, in the exercise of his origi-
nal jurisdiction, from subsequently directing an inquiry, in the nature
of a new contest, to determine questions arising since the hearing of
the original suit.

The present case will be disposed of in accordance with the method
adopted in the case cited. The motion for rehearing is denied, and on
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the record as it is now presented to the Department your office decision
is affirmed and the defendant's entry is held subject to the plaintiff's
superior right. This action will not, however, preclude your office from
directing an inquiry, in the nature of a few contest, to determine ques-
tions that have arisen since the date of the original hearing.

APPLICATION rOR SURVEY-ISLAND.

DIEDRICK 0. GLISSMAN.

An application for the survey of an island, i a eandered non-navigable river,
existing at the date of the township survey but omitted therefrom, must be
denied, where the right of the riparian owners to the bed of the stream is recog-
nized by the State in which the land lies.

Secretary Bliss to the Commissionzer of the General Land Office, Deceiber
(W. V. D.) 9,1897. (C. W. P.)

On March 10, 1897, you submitted the aplication of Diedrick C.
Glissman, of Great Bend, Kansas, for the survey of an island i the
Arkansas River, described as being "known and recognized as the
south island in said river," and, according to the diagram submitted by
the applicant attached to the application, shown to be in sections 1 and
6 of township 20 south, ranges 12 and 13 west, Kansas, while in the
application its location is described as being partly in sections 31 and
36, township 19 south, ranges 12 and 13 west, and sections 1 and 6,
township 2 south, ranges 12 and 13 west, Kansas.

The joint affidavit on page 2 of the application shows that the island
contains about forty acres of land; that the width of the channel on
the north side of the island is about four hundred feet and on the south
side about two hundred and fifty feet, and the depth thereof at ordinary
stages of the water is about two and a half feet; that the island is
about three feet above high water mark, not subject to overflow, and
the land fit for agricultural purposes, with improvements thereon shown
to consist of "a drove well" and one acre of land plowed, and "a
dugout," put up by applicant as a residence, and valued at about
twenty dollars.

Notice of the application for the survey is shown to have been served
upon John Rogers, Emma L. Hamilton, Margaret Harris, and D. N.
Heezer, as owners of the lands on the shores opposite to the island,
none of whom appears to have acknowledged the service of notice.
But John Rogers has filed a protest against the approval of the appli-
cation, claiming that as owner of section 1, the island belongs to him
under the laws governing riparian rights, (which protest accompanied
your letter of transmittal,) ad in the affidavit of Mrs. Emma Ham-
ilton and A. W. Hamilton, attached to the protest, it is stated that
the Arkansas River is at no time navigable at or anywhere near the
location of the island.
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The township was surveyed in October, 1871, and the official plat
of the survey shows an unsurveyed island in the locality described in
the application and represented upon the diagram accompanying the
application.

In the case of Jobn C. Christensen (25 L. 1)., 413), a survey was denied
of a small island in a meandered, non-navigable river, shown to have
been in existence at the date of the survey of the township embracing
the same, viz., in 1877, where the right of the riparian owners to the bed
of the river is recognized by the State in which the land lies.

It appears that that portion of the Arkansas River in which this island
lies is non-navigable, and in the case of Wood v. Fowler, 26 Kansas, 682,
the doctrine of the common law that a grant of land bounded by an
unnavigable stream carries with it the bed of the stream to the center
of the thread thereof, appears to be recognized.

The facts in the case at bar are essentially the same as those in the
case of John C. Christensen, spra, and the application of Mr. Glissman
must be denied.

110MESTEAD ENTRY-APPLICATION-GOOD FAITH.

MONTAYO v. TRUJILLO.

Under the provisions of section 2, act of March 2,1889, a second homestead entry
may be allowed, where the-first was made prior to the passage of said act, but
was afterwards canceled for failure to make final proof within the statutory
period.

A non-inineral affidavit, sworn to before a notary public, and forwarded to the local
office with the fees and commissions required on making homestead entry, can.
not be regarded as an application to enter, and operating to segregate the land.

To justify the allowance of a homestead entry of land made valuable by the money
and labor of a prior adverse settler, who is in default in the matter of iling
application, it should clearly appear that the subsequent claimant is acting in
entire good faith.

Secretary Bliss to te Commissioner of the General Land Qfce, December
(W. V. D.) 9, 1897. (W. A. E.)

On June 15, 1893, Crescentio Trujillo made homestead entry for the
SW. 4 of the SE. 14, the E. of the SW. , and the NW. i of the SW. 4
of Sec. 20, T. IO N,, R.13 W., Sante Fe, New Mexico, land district.

On October 11, 1893, Encarnacion Trujillo y Montayo filed affidavit
of contest against this entry, alleging a prior right to said tract, and
charging that the defendant was disqualified by reason of having made
a former entry.

A hearing was had on December 1, 1893, and resulted in a decision
by the local officers in favor of the defendant.

On appeal your office, by letter of June 2, 1894, reversed the action
of the register and receiver, and held the dlefendant's entry subject to
the plaintiff's superior right.
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The defendant's appeal brings the matter before the Department.
It was shown at the hearing that one (Crescentio Trujillo (identified

by one of the witnesses for the plaintiff as the defendant i this case)
made homestead entry for the SE. I of Sec. 12, T. 14 N., R. 10. W., at the
Santa Fe land office, on April 18, 1885; and that said entry was can-
celed ol March 28, 1893, on account of the expiration of the statutory
period. The defendant, however, in his entry papers denied that he
had ever made a prior entry; and re-affirmed this statement at the
hearing.

The plaintiff, Montayo, settled on the land in controversy in 1889, and
has since resided there. His improvements, consisting of a house, cor-
ral, fencing, breaking, etc., are worth about five hundred dollars. In
the spring of 1890, he entered into a partnership with the defendant for
the purposes of sheep raising and farming, the expenses and profits to
be shared between them. Incidentally to this partnership and by per-
mission of the plaintiff, the defendant tookl up his residence on thelanld.
For a while he lived i the same house with the plaintiff. Afterwards
he fitted np a little house that had been built on the land by a former
claimant, and moved into that. His improvements at the date of the
hearing seem to have been almost entirely suc as he had made in conl-
nection with the plaintiff under their partnership agreement.

On June 5, 1893, the plaintiff sent to the local land office, by mail, a
non-mineral affidavit, executed before a notary public. In this affidavit
he set forth, inter lia, that he was the identical person ''who is an
applicant for govern ment title " to the land in dispute, describing the
same. With said affidavit he transmitted twenty-two dollars, in pay-
ment of the required fees and commissions. The receiver, Ol the same
(lay, returned to the plaintiff the affidavit and money, saying in the
letter of transmittal:

I: received this morning the enclosed non-mineral affidavit, which I presume you
intended to make a homestead entry, but you will have to have a full set made out,
of which I enclose blanks; and I also state that these papers can not be made out
before Mr. Block as a notary public, nor any other notary public.

Oi June 27, 1893, the plaintiff executed and forwarded preliminary
homestead papers, which were returned, for the reason that the land
was not open to entry, the defendant herein having made entry therefor
on June 15, 1893.
* It is not necessary to consider the testimony bearing on the question

as to whether or not the defendant had made a prior homestead entry,
in view of the fact that even if it be found that he had made homestead
entry in 1885 for another tract, as alleged, under which he bad not per-
fected title, he would not be disqualified.

In the recent case of llertzke v. Henerinond (23 L. D., 82), it was
held (syllabus) that:

Section 2, act of March 2, 1889, provides for the allowance of a second homestead
entry in any case in which the applicant, prio to the enactment of the statute, made
entry under the homestead law but has not perfected title thereunder, either before
or since that time.
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The non-mineral affidavit, sorn to 'before a notary public by the
plaintiff and forwarded, with the fees and commissions, to the local
office on June 5, 1893, can not be considered as a legal application, in
fact it can hardly be called an application at all. Though it evidenced
his desire and intention to enter the tract in controversy it had no more
effect, so far as the segregation of the land was concerned, than au oral
declaration of intention to enter would have had. (See Rhodes v.
Crocker, 15 L. D., 249.) At the time, then, that the defendant made
entry, this tract was vacant public land, subject to entry, and the case
narrows down to the sole question as to whether or not the defendant
acted in good faith in making this entry.

In the case of Lee v. Johnson (16 U. S., 48-52), the United States
supreme court cites with approval the statement of the Secretary of
the Interior that the element of good faith is the essential foundation
of all valid claims under the homestead law.

In Russell v. Gerold (10 L. D., 18), it was said:

It must be remembered that good faith is required of every applicant for any part
of the public domain.

In the case of Johnson v. Johnson (4 L. D., 158), it was held that
under no circumstances will the Department knowingly permit itself to.
be made an instrument to frther the fraudulent designs of an indi-
vidual who is seeking to acquire title to land to which he has no right.

See also Smith v. Kitgdom et al., I11 C. L. 0., 56; Dickson v. Schlater,
2 L. D., 597; Callahan v. Burke, 4 L. D., 170; Dayton v. Hause et al.,
id. 263; Caldwell v. Carden, i., 306; Turner v. Bumgardner, 5 L. D.,
377; Emily Lodb, 6 L. D., 223; Blake v. Marsh, 10 L. D., 612; Massey
v. Malachi, 11 L. D., :191; Tustin v. Adams, 22 L. D., 266; Shook 
Douglas, id., 46.

The mere fact that a party settles upon or makes entry for land em-
braced in the claim of a prior settler does not in itself warrant the
finding of bad faith. A settler can not hold a piece of public land
indefinitely by residence and improvements, without some claim of
record, no matter how valuable his improvements may be. In order,
however, that the subsequent claim may defeat the rights of the prior
settler, two things must clearly appear: first, that the prior settler is
guilty of laches in not following up his prior right within the statutory
period, or is disqualified, and, second, that the subsequent claimant is
acting in entire good faith. If either of these elements is lacking, the
rights of the prior settler are not defeated by the subsequent claim. 

It has been held by the Department that while a homestead entry of
lands chiefly valuable for the timber or stone thereon is allowable, yet
such entry should be carefully scrutinized in order to ascertain whether
the entryma is acting in good faith. Porter v. Throop, 6 L. D., 691;
Wright v. Larson, 7 L. D., 555; John A. McKay, 8 L. D., 526. The
same principle would apply to an entry of lands improved and made
valuable by the money and labor of a prior settler who is in default in
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the matter of filing his application. Such an entry is allowable, but it
should be carefully scrutinized to ascertain whether the entryman is
acting in good faith.

Applying these general principles to the case at bar, it is evident
that the plaintiff was guilty of laches in not filing his application
during the statutory period of protection accorded a settler, but can it
be said that the defendant has acted in good faiths He went on the
land in pursuance of a partnership agreement with the plaintiff for
the purpose of farming and sheep raising; he resided for a while in
the plaintiff's own house, afterwards by permission of the plaintiff, in
a small house that had been built on the land by a former claimant;
he knew as appears from the testimony, that the plaintiff intended to
enter the land as soon as he could raise the money; he did not notify
the plaintiff in any way that he intended to claim the land; he takes
care not to arouse the plaintiff's suspicions, but slips off quietly to the
land office and makes entry, and the first the plaintiff knows of it is
when his application is returned with the information that the land has
been entered by the man he has trusted and permitted to live on the
land with him, part of the time in his own house.

The defendant's bad faith is apparent, and the Department will not
lend its aid to the perpetration of such a fraud. Your office decision is
accordingly affirmed, and Trujillo's entry will be held subject to Mon-
tayo's superior rights.

RAILROAD GRANT-INDIAN OCCUPANcCY.

LEVI ET AL. V. NORTHERN PACIFIC . R. CO.

The occupancy of land by an Indian, at the date when the Northern Pacific grant
became effective, and rior to the act of Jy 4, 1884, will not serve to except
such land from said grant, if at such time the Indian had not abandoned the
tribal relation.

Assistant Attorney- General Tan Devanter to the Secretary of the Interior,
December 11, 1897. (W. C. P.)

Acting Secretary Ryan referred to me, with request for an opinion
upon the various questions therein presented, a letter from the Commis-
sioner of Indian Affairs, and accompanying papers, in relation to the.
controversy between Levi, Three Mountain and Enoch, members of the
Upper Middle bands of Spokane Indians, and the Northern Pacific
Railroad Company, as to certain lands in the State of Washington.

Levi claimis the SW. of Sec. 27, T. 26 N., R. 41 E., Three Mountain
claims the NE. 4 Of See. 33, T. 26 N., R. 41 E., and Enoch claims lots 1,
6 and 7 and the NE. of the NE. of Sec. 35, T. 27 N., R. 41 E.; while
the Northern Pacific Railroad Company claims all these tracts under
its grant.

These tracts are all within the primary limits of the grant to said
company, the map of definite location of the main line opposite them
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having been filed October 4,1880. At that date Levi and Three Moun-
tain were in the possession and occupancy of the tracts. respectively
claimed by them, and it is insisted by the Commissioner of Indian
Affairs, in their behalf, that such occupancy and claim was sufficient to
except those tracts from the operation of the grant. On the other hand,
it is claimed by the railroad company, and held by the Commissioner of
the General Land Office, that the possession and ocupancy of these
lands by the Indians was unauthorized, because the homestead privi-
lege was not conferred upon tribal Indians until the passage of the act
of July 4, 1884 (23 Stat., 96), and that therefore there was not such claim
as would take these lands out of the operation of the grant. It may be
stated, in this connection, that the company has refused to waive its
claim to these lands and take other tracts in lieu thereof under the pro-
visions of the act of June 22, 1874 (18 Stat;, 194).

By the act of March 3, 1875 (18 Stat., 402-420), the benefits of the
homestead law were extended to
any Indian born in the United States, who is the head of a family, or who has
arrived at the age of twenty-one years, and who has abandoned, or may hereafter
abandon, his tribal relations.

This privilege was extended by the act of July 4, 1884 (23 Stat., 76-
96), to

such Indians as may now be located on public lands, or as may under the direction
of the Secretary of the Interior, or otherwise, hereafter, so locate

If any of these Indians had severed his tribal relations prior to Octo-
ber 4, 1880, the date at which the company's rights attached, and also
had the other qualifications prescribed by the act of March 3, 1875, his
occupancy of the land was that of a qualified homestead claimant, and
as such sufficient to except the tracts so occupied and claimed from the
operation of the grant.

If, however, it be that these Idians had not abandoned their tribal
relations, then they had no claim by reason of their occupancy of any
tract of the public laud recognized by law, and such occupancy would
not serve to except the tracts from the grant.
* In the case of Northern Pacific. Railroad Company v. Te Quda (11

L. D., 304) it was shown that the map of definite location was filed March
26, 1884, more than three months prior to the passage of the act of July
4, 1884, and it was said:

The company's rights-finally attached on definite location, and at that date no
provision had been made by which an Indian still retaining his tribal relations,
could acquire any rights to the public lands, either by settling thereon, or by occu-
pying the same for purposes of cultivation. It is true that by departmental regula-
tion of Febreary it, 1870 (I C. L. O., 283), and by the act of March 3, 1875 (18 Stat.,
.420), certain homestead privileges were extended to Indians. These privileges were
allowed, however, only to such Indians as had wholly dissolved, or abandoned, their
tribal relations, of which fact satisfactory proof was required. The Indian, Te Quda,
had not abandoned his tribal relations, but still retained the same at the date of his
application. He cannot, therefore, be held to have acquired any right to the land
in question as against the company, by his improvement and cultivation of a portion
thereof, as claimed.
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As holding to the same effect, the following ases may be cited:
Spicer et al. v. Northern Pacific R. R. Co. (11 L. D., 50), Northern
Pacific R. R. Co. v. Salssboo (18 L. D., 305), Northern Pacific R. R. Co.
v. Old Charley et al. (18 L. D., 549), Palouse v. Oregon and California
R. R. Co. (20 L. D., 401), Kinswa v. Northern Pacific R. R. Co. (21
L. D., 457).

The question as to whether these Indian claimants had abandoned
their tribal relations, is one of fact rather than of law. So far as the
facts are shown, they do not indicate that either of them had abandoned
his tribal relations. They all accompanied the bands to the reserva-
tiOns to which they were to remove under the terms of the agreement
of 1887 and have continued to reside there since that time. - This fact
alone justifies the conclusion that they had not abandoned their tribal
relations.

In the matter of the claim in behalf of Enoch, it was first contended
that his occupation of the SE. , of Sec. 19, T. 25 N., P. 43 E., served to
except that tract from the grant. It seems, however, that in 1883 he
relinquished all claim to that tract upon the payment to him by the rail-
road company of the sum of $2000. The claim in his behalf is now for
lots 1, 6 and 7 and the N E. - of See. 35, T. 27 N., IR. 41 E., upon which it is
said he lived from 1881 until his removal to the reservation in 1895. It
is further claimed that these tracts were occupied by Enoch's father-in-
law, Johnnie Meyers, for many years. Patent has been issued to said
company for these tracts, and the Commissioner of the General Land
Office correctly held that they had passed out of the jurisdiction of
this Department. Nothing is shown, by the papers now before me,
as to the status of Johnnie Meyers, or the character of his occupancy
of said tracts, and hence there is nothing upon which to base a con-
clusion as to whether a suit ought to be instituted to set aside said
patent.

In conclusion, I have to advise you that there is, in my opinion, noth-
ing presented in the papers submitted to justify a conclusion differing
from that of the Commissioner of the General Land. Office to the effect
that the occupancy of the tracts in question by these Indians did not
constitute such claims as served to except them from the grant to the
Northern Pacific Railroad Company.

Approved, December 11, 1897.
C. N. BLISS, Secretary.

ALASKAN LANDS-GREECO-R1TSSIAN CHJRCIH LANDS.

OPINION.

All lauds owned by the Greco-Russian church in Alaska at the time of cession con-
tinne to be the property of said church without diminution or enlargement in
quantity. The possessory right subsequently conferred by Congress does not
affect lands owned by said church at the time of the treaty, but only extends to
public lands, occupied as mission stations at the (late of such Congressional
action, not exceeding six hundred and forty acres in any one tract.
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The present jurisdiction of the Interior Department over any Greco-Russian church
lands, or missionary stations in Alaska, is limited to excluding the same from
entry and acqnisition by others under the mining, townsite, or trade and man-
ufacture laws.

No statutory provision has been made that authorizes any separate and indepedeut
proceeding for the survey and identification of the church lands in Alaska, the
ownership of which was secured to the resident members of the church by the
treaty of cession.

The scope of paragraph 24, in the amended departmental regulations of June 3,
1891, is limited to the consideration of private claims, and the claims of the
Greco-Russian church, when asserted adversely to an application to enter lands
for townsite purp

Assistant Attorney- General Van Devanter to the Secretary of the Interior,
December 11, 1897. (HI. G.)

I have the honor to acknowledge the receipt of your reference dated
October 28, 1897, of papers relating to the status of the lands claimed
by the Greco-Russian church, in the District of Alaska, with a request
for an opinion as to the correctness of the decision of the Commissioner
of the General Land Office of January 19, 1897, on survey number 59, in
said district, and also for reconsideration of departmental decision of
March 21, 1896, (22 L. D., 330) in connection with paragraph 24 of regu-
lations of June 3, 1S91, (12 L. D., 583) as amended February 17, 1896,
(22 L. D., 119) to determine the legality of such latter decision.

Accompanying this reference is a communication of September 27,
1897, from the State-Department transmitting, for the consideration of
this Department, a copy of a letter front the bishop of the Greco-Rus-
sian church of Alaska and the Aleutian Islands, which was presented
to the State Department by the Charge d'Affaires of Russia at this
capital.

The Bishop Nicholas, in his letter, complains that certain property in
Alaska belonging to the orthodox church has been appropriated by
other parties in violation of article 11 of the treaty between the United
States and Russia, concluded March. 20, 1867, and requests:

1. That a commission should be sent to Alaska to survey and determine the bound-
aries of the church lands.

2. That the church should be put in possession of those lands at Unalaska, Bel-
kofsk and Kadiak, which were recognized by Mr. Jackson as corresponding to the
plans and descriptions signed by Mr. Peshtchurof.

3. That the plan which he submited last year, concerning their possession at St.
Michael's, should receive the government's sanction;

The bishop's letter contains another ground of complaint which is
not submitted for your consideration by the Department of State,
namely:

(d) Lastly, tiat the Alaska Trading Company should be ordered to pull down such
of their buildings as were placed on our land after the 14/26th of July, 1897, and to
move our house back to its old place, with the alternative of paying us the sum of
$5,000 for the land unlawfully taken from us.

2670-VOL 25-31
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As complaints of the nature of this last one can only be considered
by the courts it was probably for that reason eliminated by the Depart-
ment of State from the matters referred to this Department.

It appears that the communication fron the Depairtnent of State
was, on September 30, 1897, referred by you to the Coinmissioner of the
General Land Office for report thereon and that on October 25th the
report of that officer was received. In this report the Commissioner
states that survey No. 59, in Alaska, applied for by Marcus E. Sloss-
under te act of March 3, 1891, (26 Stat., 1095-99) embracing 109.07
acres of land, at St. Michael's, Alaska, was on January 19, 1897, sus-
pended on account of irregularity in shape, since which date rio further
action has been. taken in the premises. Prior to this action by the
Commissioner of the General Land Office, it appears that, under date
of June 8, 1896, he notified Bishop Nicholas that such survey included
in its exterior boundaries certain lands occupied by the church at that
point, and that the survey excluded only 1.20 acres around the church;
that under section 14 of the act of Congress of March 3, 1891, sura, all
tracts of land, not exceeding six hundred and forty acres in any one
tract, occupied as missionary stations in the district of Alaska, were
excepted from entry under said act, and the bishop was requested to
furnish the General Land Office
with a diagram ani description showing such amount of land, not exceeding six
hundred and forty acres which you (the bishop) desire reserved for said church at
St. Michaes, that this office (General Land Office) iiiay have same excluded from the
claim of said Marcus E. Sloss.

No response appears to have been made to said letter, but the survey
having been suspended the failure of the bishop to respond is not
material. The suspending of the survey did not in any manner affect
the claim of the Greco-Russian church bt left that matter wholly
undecided. The letter of the Commissioner to the bishop does not pur-
port to be a decision, but there is an error therein which ojht not to
pass unnoticed. Any claim of the Greco-Russian church respecting
lands in Alaska must be either () a title existing at the time of and
protected by the treaty, or (2) a right to possess and occupy public lands
as missionary stations under the acts of Congress hereinafter cited.
Whatever lands were owned by the church at the time of the cession
continue to be owned by it without diminution or enlargement in quan-
tity, so that the extent of the claim at the time of the cession is its limit
now. The possessory right conferred by Congress does not affect lands
owned by this church at the time of the treaty but only extends to
public lands "now occupied as missionary stations," not exceeding six
huldred and forty acres in any one tract. In the one instance the claim
is limited to the land owned at the time of the cession, and in the other
to the landl oeculied for missionarystations. In neither instance is the
extent of the claim dependent upon or affected by the present desire
or request of the bishop, as seems to be implied in the letter of the
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Commissioner. It should be noted, lowever, that the GrecolRussian
church has not assictead any claim to public lands occupied as issiom-
ary stations, but has etit01y confined its claim to the assertion of a
right and title obtained from Russia, and protected by the treaty.

If the Sloss survey had been approved by the Commissioner, Sloss
would have been required to apply, in writing, to the proper officers in
Alaska for permission to make proof and entry of the surveyed land
and to give notice thereof by publication, reciting the amle of the
applicant, the geographical location of the latd te place and date of-.
making proof, and the names of four witnesses by whom it was pro-
posed to establish the right of entry. This publication is made in the
newspaper nearest the land, and copies thereof must be posted in con-
spicuous places thereon. Upon the day appoifited for mnakiiig the proof
any person may appear and protest against the allowance of the ePtry,
or inaugurate a contest. (Departmental Regulations 20, 22, 12 L. D.,
583, 590-1). In thismanner any claim by the church to any part of the
land included within the application to enter could be fully protected.
Perhaps it was the intention of the Coinmissioner of the General Land
Office, by his letter of notification to Bishop Nicholas, to afford the lat-
ter ample opportunity to assert any claim of the Greco-Russian church
to the tract then in question.

The only legislation affecting missionary stations in Alaska is found
in section 8 of the act of May 17, 1884, (23 Stat., 24) and sections 11-14
of the act of March 3,1891, (26 Stat., 1095). The first act extended to
Alaska the laws of the United States relating to mining claims, but
expressly withheld the general land laws from operation tefein, and
the second act authorized the entry in that district of lands for town-
sites and for the purpose of trade or manufacture. Both statutes con-
tainied reservations excepting from entry thereunder ands occupied as
missionary stations. The reservation in the act of 1884 reads: 

Provided, that the Indians or other persons in said district shall not be disturbed
in the possession of any lands actually in their use o occupation or now claimed
by them, but the terms under which such persons may acquire title to such lands
is reserved for future legislation by Congress. . . And provided also, That the
land not exceeding six hundred and forty acres at any station now occupied as
missionary stations among the Indian tribes in said section, with the improvements
thereon erected by or for such societies, shall be continued in the occnpancy of the
several religious societies to which said missionary stations respectively belong
until action by Congress.

And the reservation in the act of 1891 reads:
And all tracts of land not exceeding six hundred and forty acres in any.one tract,

now occupied as missionary stations in said district of Alaska, are hereby excepted
from the operation of the last three preceding sections.

That the provisions of these two statutes authorizing the entry and
acquisition of land in Alaska are necessarily limited to public land, is
obvious, for the reason that the United States cannot dispose of land
which is not public. Any land, the right and title to which was
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acquired from Russia by the 0-reco-Russian church is not public land
and is not subject to entry or acquisition under these statutes. Inde-
pendently of these private lands the acts of 1884 and 1891 gave this
church a possessory claim to such public lands, not exceeding six hun-
dred and forty acres in any one tract, as were then occupied by it as
missionary stations, but no manner of securing title thereto has been
provided by Congress. The words "now occupied," in these two stat-
utes refer to the dates when the same were approved and hence only
reserve and protect such land as was then used as missionary stations.
Catholic Bishop of Nesqually v. Gibbon (158 U. S., 155, 167, 168.)

The departmental decision of March 21, 1896, (22 L. D., 330), taken
in connection with paragraph 24 of the Regulations of June 3, 1891
(12 L. D., 583) as amended February 17,1896 (22 L. D., 119), appears to
have announced a proper conclusion. It is based upon a former com-
plaint of Bishop Nicholas, in which he requested that this Department
give orders:

First. To have the lands unlawfully taken returned to the orthodox parish in
Sitka.

Second. To have a survey made of all the church lands in Alaska.
Third. To affirm the right of ownership of the parishes to. their lands in the same

manner as it was given them by the Russian government at the time Alaska was
transferred to the. American government.

It was said in that decision:
In reply to the second and third requests, it can only be said that Congress has

not provided any method by which the extent or title of these claims can be deter-
mined, and until then, this Department can not pass upon them, (and further:) As
to the inclusion of any church property within the limits of an executive reserva-
tion, it is quite clear that the President has the authority to modify any order
reserving land by reducing the limits of the reservation so as to exclude that erro-
nionsly included. See opinion of Assistant Attorney General Hall, dated February
27,1896. (22 L. D., 330, 336).

Referring to the property of the Greco-Russian church at Sitka,
known as the Cathedral Church of St. Michael and the Church of the
Resurrection, the opinion of Assistant Attorney General Hall, above
cited, (unpublished) says:

This property was never delivered to the United States as property acquired by
them under the treaty, and, in my opinion, it should be treated as the property of
the Greco-Russian church, to the extent that it was set apart by the commissioners
hereinafter referred to, pursuant to the treaty of 1867, until Congress shall take some
action thereon. The Department of the Interior is without power to grant the relief
asked for, as the public surveys have never been extended over Alaska, and Con-
gress has not yet provided the means of ascertaining to what extent the Greco-
Russian church is entitled to property in Alaska.

Present relief can be granted, however, by the President; if the church has been
deprived of some of its property by executive order, that order can be modified so
as to re-instate the church in possession of such property as was turned over to it
by the commissioners aforesaid.

Thereafter, (29 Stat., 883) the former executive order of June 21 1890,
was modified and the reservation created thereby diminished by exclud-
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ing the property mentioned as belonging to the Greco-Russian church
at Sitka. The nature, extent and character of this property is set forth
in the former departmental decision (22 . D., 330, 332), and is found
in inventory 6 B." made by the commissioners appointed by the respec-
tive governments to make the transfer of Alaska to the United States.
These commissioners furnished certificates to the persons holding prop-
erty in fee simple at Sitka, and distinguished between public and
private property." Their duties were simply ministerial, and the mak-
ing of these inventories was simply a matter of convenience and a method
of determining prima facie what property the government should
appropriate to itself for the time being and what should be left to the
individual proprietors. Kinkead v. United States, 150 U. S., 483, 494.

No other place in Alaska, except Sitka, was visited by the commis-
sioners, whose report shows that fact and particularly that 4 Kodiak"
was not visited and that no action was taken touching the affairs of
that place. -

With the exception of Sitka, there is not even a prima facie finding
by these commissioners of the nature and extent of the property of the
Greco-Russian church in Alaska, although the Russian commissioner
did make a report as to the claims of the church in the settlement of
Illuluk, on the Island of Ounalashka, on June 2-14, 1868, about eight
months after the formal transfer of the ceded territory-a report in
which the commissioner of the United States did not join. This paper,
as Dr. Jackson remarks in his communication referred to in the letter
of the Commissioner of the General Land Office accompanying your
reference, is an indication of the land claimed by the Oriental Greek
Church at the time it was made; but Dr. Jackson states that the land
claimed covers ground upon which stands the United States custom
house and two private residences, and that at the time the Russian
Commissioner made the declaration for the church, the lots so occupied
by the custom house and these private residences were occupied by
Koh and Company, in buildings secured by them from the Russian-
American Company.

The failure of the commissioners to jointly inventory or issue certifi-
cates for church property, at any place other than Sitka, does not
defeat the claim of the church to lands then owned by it. In Kinkead
v. United States, supra, the supreme court says:

It is quite clear, however, that it was never intended to invest the commission-
ers with judicial power to determine the title to property in Sitka; or to pass
finally upon the question whether a particular building passed under the treaty or
not. The truth is, the powers of the commissioners were simply ministerial,
aud the making of inventories simply a matter of convenience, and the method of
determining prima foee what property the government should appropriate to itself
for the time being, and what should be left to the individual proprietors. To treat
this inventory as binding either upon the government or individuals would be to
acknowledge that the commissioners were invested with judicial powers to determine
the title to property.
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Article II of the treaty of cession contains the following guaranty:
In the cession of territory and dominion made by the preceding article are included

the right of property in all public lots and squares, vacant lands, and all pnblio
buildings, fortifications, barracks, and other edifices which are not private intlivid-
ual property. It is, however, understood and agreed, that the churches, which have
been built in the ceded territory by the Russian government, shall remain the prop-
erty of such members of the Greek Oriental Church resident in the territory as
may choose to worship therein. (15 Stat., 539, 541.)

The present jurisdiction of this Department over any Greco-Russian
churchlands or missionary stations in Alask;a, extends only to excluding
the same from entry and acquisition by others under the mining, town-
site and trade and manufacture laws aforesaid. Since only public
lands, not otherwise reserved by law, can be disposed of under these
laws, it necessarily follows that the Dep)artnent must in each case
determine whether the land sought to be entered is public land aid
whether it is by law reserved for missionary stations or otherwise. To
this extent, and as a necessary incident or condition to the allowaiwe
of mineral, town-site, trade or manufacture entries, is the Department
now empowered to deterraine the rights of the Greco-Russian church in
Alaska, whether it be to church lands claimed in fee under the treaty
of cession or to missionary stations, only the possession of which is
claimed under the acts of 1884 and 1891.

- There has been no legislation authorizing or providing any separate
and independent proceeding for the surveying and identifying of the
church lands in Alaska, the ownership of which was secured to the
resident members of the church by the treaty of cession.

In the report of the Commissioner of the General Land Office, refer-
ring to the report of Dr. Jackson upon the claim of the Oriental Greek
Church to lands in Alaska, appears this statement:

It would appear that regulations of June 3, 1891, amended May 6, 1895, under
which Dr. Jackson acted, are not in harmony with the opinion of March 21, 1896,
supra, inasmuch as said regulations require that the board provided for "shall
inquire into the title to the several private land claims held therein under Russian
conveyances, and to fix and determine the proper metes and bounds of the same,
as originally granted and claimed at the date of our acquisition of said Territory,"
while the opinion holds: "That Congress has not provided any method by which
the extent or title of these claims can be determined."

The Commissioner of the General Land Office is in error as to the
scope of departnental regulation 24, for it applies solely to, private
claims and the claims of the Greco-Russian church when asserted
adversely to an application to enter lands for towvn-site purposes.

The departmental decision of March 21, 1896, was directed, as.before
stated, to the request of Bishop Nicholas on a former occasion to have a
survey made of all the church lands in Alaska, and to affirm the right
of ownership of the parishes to their lands in the same manner as it
was given them by the Russian government at the time Alaska was
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transferred to the government of the United States, and it was only in
reply to these requests that it was said that,

Congress has not provided any method by which the extent or title of these claims
can be determined, and until then,.this Department can not pass upon them.

It follows, that so far as can be ascertained by the report of the
Commissioner of the General Land Office, his decision of January 19,
1897, in suspending survey No. 59, for irregularity in shape, does not
affect any claim of the Greco-Russian church, and that the depart-
mental decision of March 21, 1896, as applied to the questions then
before the Department, and as far as applicable to the facts presented
nowj is correct.

No commission can be appointed to survey and determine the bound-
aries of the church lands in Alaska, nor can any confirmation of exist-
ing church title be made, without further action by Congress.

If private parties have wrongfully encroached upon church lands
and have ousted the church from the possession thereof, the Depart:
ment has no authority or means of restoring the physical possession to
the rightful owner, that being a matter exclusively within the jurisdic-
tion of the courts.

Approved, December 11, 1897.
C. N. BLISS, &ecretary..

PRACTICE-MOTION FOR REHEAING.

HALL V. MITCHELL.

A proposition to pay the costs of a rehearing, if one should be ordered, can not be con-
sidered in aid of a motion for a new trial.

A second motion for a rehearing based upon the same alleged newly discovered evi-
dence, considered and passed upon in the disposition of a former motion for
rehearing in the same case) should not be entertained.

Secretary BIiss to the Comnmissioner of the General Lani Office, December
(W. V. D.) 11,1897. (C. J. W.)

W. N. Mitchell, on September 19, 1893, made homestead entry No.
277, for the NE. 1 of Sec. 11, T. 21 N., R. 2 E., at Perry, Oklahoma. On
September 27, 1893, Aurelius C. Hall filed affidavit of contest against
said entry, alleging prior settlement. On the hearing the register and
receiver found in favor of Mitchell. Your office, on appeal, reversed
the local office and directed a division of the land between the parties,
basing the decision upon doubt as to who was the first settler. From
this decision the case came before the Department, on appeal by both
parties, and on June 30, 1897, your office decision was reversed and the
entry upheld. Hall v. Mitchell, 24 L. D.) 584.
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Hall filed separate motions--one for review of the last named deci-
sion, and one for rehearing, based on newly discovered evidence.

On September 27, 1897, the motion for review was denied. The
plaintiff served copy of his motion and affidavits for new trial on
defendant, and defendant replied by counter-affidavits. On examina-
tion this motion was denied. (See 25 L. D., 294.) The plaintiff has
filed what he denominates a petition for the exercise of supervisory
authority ad for new trial. Said petition is substantially a second
motion for rehearing, based upon the same alleged newly discovered
evidence, which was the basis for the former, motion.

An examination of the record of the former motion for rehearing on
file in your office discloses the fact that the affidavits filed by plaintiff
have been detached and withdrawn, and are now the predicate for a
second motion. They are not re-filed in support of others filed for the.
first time, but are the sole affidavits filed in support of. the pending
petition. The only matter contained in said petition, not heretofore
presented and considered, is the suggestion that plaintiff is willing, in
order to obtain a rehearing, to be charged with the costs of the same,
including a reasonable attorney's fee for defendant, and the further
suggestion that the former motion was disposed of without due consid-
eration.

In reference to the former motion, it may be proper to say that it was
treated as a motion entertained, but denied on consideration. The
record was re-examined in connection with the affidavits filed by plain-
tiff as newly discovered evidence, and the affidavits filed by defendant
in response thereto. The conclusion reached was not inadvertent, but
the legitimate outcome of the record facts as presented.

In reference to the proposition to pay the costs of a rehearing, if the
Department should see proper to require the plaintiff to do so, it must
be held that- such proposition is not a legal or proper ground for
rehearing. Where the right to such rehearing is shown to exist, it
should be granted upon usual terms, and where proper and legal grounds
are not shown, the motion should be denied without reference to costs.

A second motion for rehearing, based upon the same alleged newly
discovered evidence, considered and passed upon in a former motion for
rehearing in the same case, should not be entertained. The petition is
accordingly denied.

PRACTICE-APPEAL-SECOND CONTEST-SETTLE ENT-CONTESTANT.

PRYOR ET AL. V. COUCOH.

In computing the time within which an appeal must be filed the day of the service
of the notice of decision must be excluded.

A second contest filed subject to a pending suit abates in the event of cancellation
under the prior proceeding'
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Presence within the Territory of Oklahoma (on railroad track adjacent to the land
claimed) at the hour of opening disqualifies a settler who goes upon the land at
such time.

The preferred right of a successful contestant should not be considered until such
right is asserted by an application to make entry thereunder.

Secretary Bliss to the Commissioner of the General Land. Office, December
(W. V. D.) 11, 1897. (C. W. P.)

August 12, 1896, you transmitted the appeals of David C. Pryor,
Hugh L. Ewing and John M. Couch from the decision of your office of
January 28, 1896, in the case of David C. Pryor and others against
John M. Couch, involving lots 1, 2, 3, 4, 7, 8, and 9, being fractional
parts of the NE. of Sec. 9 T. 11 N., R. 3 W., Oklahoma land district,
Oklahoma Territory.

The record shows that, April 25, 1889, John M. Couch made home-
stead entry of the above described tracts: May 23, 1889, David C. Pryor
filed an affidavit of contest against said entry, charging the entryman
with premature and unlawful entry into the Territory, and asking that
said entry may be canceled as to lots 8 and 9:. June 18, 1889, Jerome
Monk filed an affidavit of contest against said entry: July 18, 1889,
James A. Robinson filed an affidavit of contest: July 25, 1889, James
'Thompson filed an affidavit of contest: July 27, 1889, Hugh L. Ewing
filed an affidavit of contest, charging the entryman with having entered
the Territory prior to twelve o'clock, noon, April 22, 1889, in violation
of the President's proclamation: August 6, 1889, Joseph England filed
an affidavit of contest, charging that Couch entered the Territoryprior
to twelve o'clock, noon, April 22, 1889, in violation of the President's
proclamation of March 23, 1889, and that he was thereby disqualified
to make entry, and alleging that he (England) settled upon lots 1, 2, 3,
and 7 of said NE. , on May 19, 1889, prior to any settlement or resi-
dence by the entryman. October 3,1890, England filed a plea of inter-
vention, and July 18, 1891, filed a disclaimer as to lots 8 and 9. The
motion to intervene was overruled by the local officers, but their ruling
was reversed by your office by letter, dated September 30, 1892, and it
was held that to avoid a multiplicity of suits England's motion to
intervene should have been allowed, since he alleges a prior right to
the land as the first legal settler, and the local officers were directed
to order a hearing on his allegations; as intervener.

March 9, 1892, Pryor filed a "cross complaint" against Monk and
Thompson, charging Monk with " soonerism," and that Thompson had
not made settlement on the land, as alleged.

A hearing was had, and all the parties appeared, with the exception
of Robinson, who made default.

February 20, 1895, the local officers rendered their decision, recom-
mending that Couch's entry be canceled. Couch, Ewing, England and
Monk appealed. Your office held that as Thompson did not initiate
his contest within three months from the time he claimed to have made
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settleinent, his contest should be dismissed; that Ewing's contest was
subject to the final determination of Pryofs, and when Pryor proved
the allegations of his contest there was no further necessity for Ewiing s
contest, and that it died by operation of law; that England's settlement
was good as against all the world, except only the entryman and the
government. It was further held that Pryor was entitled to a prefer-
ence right to lots 8 and 9, -and Couch's entry was held for cancel-
lation, subject to the superior rights of England as to lots 1, 2, 3, and 7,
and the rights of Pryor as to lots 8 and 9. Pryor, Ewing and Couch
have appealed from your judgment to the Department.

The attorney for the contestee has tiled a motion to dismiss Ewing's
appeal, on the ground that it was not filed within the time prescribed
by the rules of practice. It appears, however, that the attorney for
Ewing accepted service of the decision of your office May 7, 1896, when
the time for filing an appeal began to run. But that day should be
excluded in computing the time, and as the appeal was filed on July 6,
1896, it was filed within the time required by the rules of practice.
Dober v. Campbell et al., 17 L. D., 139; McLeod v. La Rock, 18 L. D.,
137; Shields v. McDonald, Id., 478. The motion to dismiss Ewing's
appeal is therefore denied, and it will be disposed of on its merits.

The facts relative to Couch's presence in the Territory on the day of
opening are not disputed. t is shown by the testimony in behalf of
Pryor that at the hour o noon of April 22, 1889, Couch was on the
track of the Santa Fe railroad, at a point ten or eleven miles from
the nearest exterior line of the Territory, and where the railroad track
crosses a corner of the land in controversy, and stepped from the rail-
road track upon said land. He was clearly disqualified to take a home-
stead in the Territory (Smith v. Townsend, 148 U. S., 490; Hershey v.
Bickford et al., 23 L. Di, 522), and the contest of Pryor was properly
sustained by your office.

Your action in dismissing the contest initiated by Ewing subse-
quently to Pryor's contest is clearly correct. Curtin et al. v. Morton,
22 L. D., 91; Spencer v. Blevins et al., 12 L. D., 318.

Pryor, in his appeal, insists that your office decision was erroneous
in consolidating the subsequent contest of England with his (Pryor's)
contest, inasimuch as it appeared on the face of England's affidavit that
he had no settlement claim to the land that would entitle him to be
heard, as against the entry of Couch, upon his laim of settlement, and
that said decision is erroneous in passing upon his (Pryor's) preference
right as a successful contestant, at a time when there was no applica-
tion pending to exercise such right.

The objection to your office decision that the question of Pryor's
preference right of entry was not in issue and should not have been
passed upon is well taken. That question should not be considered
until a preference right is asserted by an application for the land, when
the question as to whether Pryor has waived his right, except as to
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lots 8 and 9, and also England's laim to lots 1, 2 3 ad 7, may prop-
erly be raised and determined. Mundell et al. v. Lane, 22 L. D., 22;
Betts v. Shumaker, 21 L. D., 461; Saunders v. Baldwin, 9 L. D., 391;
Moore v. Lyon, 4 L. D., 393.

With these modifications, the decision appealed from is affirmed.

PRIVATE LAND CLAIM-SURVEY

HEIRS OF NICHOLAS RODRIGUEZ.

An application for the survey of lands alleged to be embraced within a Spanish
grant must be denied, where it appears from the record that the official survey
of said grant, on which patent issued, was made after due notice to the parties
interested, apparently followed the lines fixed by the Spanish authorities, and
was acquiesced in for a long term of years.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 11, 1897. (E. F. B.)

Frederick T. Laird claiming to represent the heirs of Nicholas Rod-
riguez filed on October 21, 1896, with the United States surveyor gen-
eral at Tallahassee, Florida, a a-pplication for survey of an alleged
unsurveyed Spanish concession embracing land situated on Anastasia
Island, Florida, in township 7 south, range 30 east. The application
was rjected by the surveyor general and your office on May 6, 1897,
~affirmed this action, from which decision Laird appealed.

The facts in relation to this claim which control the decision of the
Department must be found in the reports of the board of land commis-
sion6rs, and of the register and receiver of the district of East Florida
acting as commissioners under the 4th section of the act of Congress of
February 8, 1827, (4 Stat., 202), and of the subsequent action upon this
claim by Congress and the Executive Department.

From.'an examiuation of these sources it appears that the concession
to Lorenzo Rodriguez was made by Quesada, military governor of
Florida in February, 1793-and was surveyed by John Travers Sep-
tember 16, 1804, for Lorenzo Rodrigiez.

The surveyor general of Florida submits with his report upon the
rejection of this application the following translation of the return of
said survey.

Don Lorenzo Rodriguez-By virtne of the commission which has been conferred
on me by his Excellency Don Henry White political and military governor of this
province, etc.

I certify that I have measured and delineated to Don Lorenzo. Rodriguez a piece
of land which contains a hundred acres situated in the island of Saint Anastasia,
contiguous on the south with the high road which leads to the tower, on the east
with the quarry where stones are dug, north with the shore and west with the
sacatal (a place where grass grows). Whose space and demarkations are those
which the preceding plan denotes and wherefore I attest it in St. Augustine, Florida,
September 16, 1804.

Jno. Travers;
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The claim of Lorenzo Rodriguez was presented to the board of land
commissioners on November 24, 1823, by Nicholas Rodriguez as shown
by the following extract from the minutes of the board.

Nicholas Rodriguez presented his memorial to this board, praying confirmation of
title to one hundred acres of land lying on St. Anastasia island, with a certificate by
the notary of the government, stating that memorialist came into possession of said
lands as one of the heirs of his deceased father, Lorenzo Rodriguez, and dated the
26th of February, 1817; also, a certified copy of royal title to Lorenzo Rodriguez, by
Governor White, dated the 9th of January, 1805; which are ordered to be filed.

American State Papers-D. G. Ed. Vol. 3-677.
On June 21, 1824, Nicholas Rodriguez was permitted by the board to withdraw his

claim for 100 acres on St. Anastasia Island, for the purpose of amending the memorial
thereof. American State Papers-Vol.. 4-261.

The minutes show that the case of Rodriguez was next called on
September 10, 1824, and not being prepared for trial was continued-
(Vol. 4-268) but on the next day (September 11,) the case was taken
up and confirmed as shown by the following extract from the minutes
of the board. "Gabriel W. Perpall for 335 acres-Mariano Berta for
166 acres; same for 200 acres-Nicholas Rodriguez 300 acres" which
were confirmed. American State Papers-Vol. 4-268.

The minutes of September 30, 1824, show the following action to have
been taken in this case-

On motion of the United States Attorney the case of Nicholas Rodriguez for 300
acres of land, was opened, and ordered to stand over for further investigation.
American State Papers-Vol. 4-270.

There is no record of any other action on the case by the old board
of land commissioners, so far as it appears from the American State
Papers-but after the act of February 8, 1827, making it the duty of
the register and receiver of the district of East Florida, to examine
and decide all claims and titles to lands in East Florida not theretofore
decided by the former board of commissioners, sixteen cases which were
omitted from the abstracts of the old board of commissioners, which
included the claim of Nicholas Rodriguez, were sent back from the
General Land Office to the register and receiver for their report.

On January 29, 1829, they submitted a report of their action on
private land claims in said district, in which was included Abstract
No. 15-of sixteen cases sent back from Washington to the register
and -receiver for their report embracing the claim of Nicholas Rodriguez.
Upon this claim they report as follows:

Quesada conceded this land to Lorenzo Rodriguez, in February, 1793. On the
death of Lorenzo, Nicholas, the son, became the purchaser; and the petition and
sale of Lorenzo was confirmed by an official act of the Spanish government, on the
18th September 1816. The land was confirmed to the present claimant, by the board
of land commissioners, on the 11th September, 1824. It is situated on Anastasia
island, at a place called Buenavista, and on a creek called Cano de la Escelta, near
the light-house.

American State Papers-Vol. 5-420.

The register and receiver did not pretend to examine into the claim
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or torender any decision thereon as to whether it should or should not
be confirmed, but they merely reported it as having been confirmed by
the board of land commissioners on September,11, 1824, and omitted
from their abstracts-although the minutes of that board -show that on
September 30, thereafter, said case was on motion of the United States
Attorney opened and ordered to stand over for further investigation
and that no action was afterw ard taken in said case until submitted to
Congress by the report above referred to.

If the foregoing abstracts from the minutes of the board of land com-
imissioners show all action taken by the board on said case it would
seem that it was inadvertently submitted to Congress for its action.
However, Congress by the act of May 26, 1830, (4 Stat, 405) took action
upon this report and by the first section of said act provided:

That all the claims and titles to land filed before tbe register and receiver of the
land office, acting as commissioners, in the district of East Florida, under the quan-
tity contained in one league square, which have been decided and recommended for
confirmation, contained in the reports, abstracts and opinions, of said registbr and
receiver, transmitted to the Secretary ofthe Treasury, according to law, and referred
by him to Congress, on the fourteenth day of January, one thousand eight hundred
and thirty, be, and the same are hereby confirmed, etc.

Whatever may be the area of this claim, it is certain there was but
one concession to Lorenzo Rodriguez and that was the concession made
to him by Quesada in February, 1793, which was surveyed byTravers for
Lorenzo Rodriguez September 16,1804, and which after his death passed
into the possession and control of Nicholas Rodriguez bypurchase, and
was confirmed to him September 18, 1816.

When the claim was presented to the board of land commissioners it
had been surveyed, and the surveyor certified that he had "Measured
and delineated" to Rodriguez, a piece of land which contains one hun-
dred acres situated on Anastasia island, giving such definite boundaries
that any error in the survey, should have been detected. No reason is
apparent why the petition or memorial of claimant was changed from
one hundred acres to three hundred. At all events it does not appear
that it was the intention to apply for confirmation of any other con-
cession than that made by Quesada in 1793, and surveyed by Travers
in 1804. It may have been known that there was a greater quantity
within the limits of the Travers survey than one hundred acres and that
the amendment as to quantity was made as a precaution to cover the
full area within the lines of the survey.

Nicholas Rodriguez in presenting his memorial to the board for con-
firmation of title to one hundred acres of land in Anastasia island,
exhibited with it " a certified copy of a royal title to Lorenzo Rodriguez
by Governor White dated the 9th of January 1805."

The records show that the royal title which was issued by Governor
White to Rodriguez was for the land surveyed, and that the survey was
made to delineate and mark the boundaries of the concession made to
Rodriguez by Quesada in 1793, as the surveyor states in his.returns
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that it was made "by virtue of the commission which has been con-
ferred on me by his Excellency, Don HenryWhite, political and military
governor of this province, etc."

Upon this theory the board of commissioners, had no authority to
confirm to Rodriguez any other land than that embraced within the
limits of the survey, whatever may have been the true quantity within
the boundaries as surveyed. If the royal title issued for the lands as
delineated and marked by the survey, the grantee would be entitled to
all lands within the boundaries as platted and returned by the sur-
veyor, whether the quantity was greater or less than that computed by
him, and it cannot be assumed that a recornmendation for confirmation
of a greater quantity than that embraced within the limits of the actual
survey upon which the royal title issued would entitle the claimant to
any other greater quantity of land.

On the 27th of March, 1837, shortly after the act of Congress con-
firming this grant, Maria R. Rodriguez, the widow of Nicholas Rodri-
guez to whom the property was devised, sold it to Elias B. Gould and
described it in the deed as follows:

All that tract or parcel of land situated in te north west end of Anastasia island
and directly in front of the city of St. Augnstine consisting of one hundred acres-
more or less, being the sarne and that is described in a concession from the Sanish
government to Lorenzo Rodriguez on the 16th day of February, 1793, and which was
surveyed by John Travers in 1804, by order of the Spanish government and at that
tiue confirmed by royal title by Governor White.

The significance of this admission is that it corroborates the state-
ment that the concession by Quesada in 1793, was the same land, that
was surveyed by Travers in 1804, upon which the royal title issued and
that it was the land confirmed to Rodriguez as there is no evidence
whatever of any other grant to hiln.

This claim was surveyed in 1850, by Deputy Surveyor A. M. Ran-
dolph, who was instructed to circulate as extensively as practical notice
of his contemplated surveys, and that
when any of those claims are based upon Spanish surveys which may be confirmed to
the full extent by act of Congress or surveys confirmed by final decrees of court, you
will locate them with strict conformity to those surveys.

There is no evidence whatever, except the uncorroborated statement
of applicant's attorney that his survey was not made in full compliance
with his instructions or that the lines of the Travers survey were not
followed and retraced. The mere fact that his computation of the area
showed it to contain 126.40 acres, does not impeach the correctness of
his survey, because as stated by the surveyor general in his report,
usually the United States surveys differ in acreage from the Spanish
surveys, and sometimes much greater than in this case.

The claim now asserted for the first time that this concession was for
300 acres "distinguished in Spanish lines in two parts," of which one
portion was surveyed upon which the royal title issued and that title
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to the remaining portion had been deferred for uses and occasions
detailed in the Spanish archives is not supported by the record.

On April 14, 1894, a patent issued in conformity to the Randolph
survey, upon the application of the attorney for claimants in this aDpli-
cation and no question was then raised as to the correctness of that
survey. The reasons for the rejection of this application are presented
with great force in the closing paragraphs of the report of the sur-
veyor-general of Florida, in which he says:

This claim was surveyed forty-six years ago, and for that length of time the sur-
vey has been acquiesced in by all parties, the record appears to show that all parties
interested had due notice of the survey being made, and in the absence of proof to
the contrary it would appear that the survey was satisfactory to the interested
parties who vere contemporary with the survey, and patent for said claim issued
April 14, 1894.

A great many of the statements of the applicant are disproved by the record,
other statements are not verified, and consequently his deductions therefrom are
either erroneous or of no effect in disproving the record; and do not show sufficient
reasons for a new survey of this concession.

This claim has been fully satisfied by the patent issued April 14, 1894,
and your decision affirming the action of the surveyor general rejecting..
this application is affirmed.

MINING CLAIM-PROTEST-ADVEfRSr--CO-OVNER.

THOMAS ET AL. V. ELLING.

If the protest filed against a mineral application, does not present such a claim as is
contemplated by the statute, it should not be treated as an adverse; and the
fact that suit thereon has been commenced in the courts will not require the
Land Department to recognize the claim as an adverse within the meaning of
the law.

A protest based on alleged co-ownership is not an adverse claim that requires the insti-
tntion of judicial proceedings in a court of competent jurisdiction; but the Land
Department may await the result of proceedings so begun in such a case before
giving further consideration to the protest.

The cases of Grampian Lode, 1 L. D., 544; Lucy B. Hussey Lode, 5 L. D., 93; Moni-
tor Lode, 18 L. D., 358, overruled.

Secretary Bliss to te Oommissioner of the General Land Office, Decembey
(W. V. D.) 13, 1897. (1. W. C.)

It appears that Henry Elling made application for patent for the
Spratt lode mining claim, survey No. 4766, Helena, Montana, land
district, on February 29, 1896, and during the period of publication
William H. Thomas and the Lillian Mining Company filed a protest
and adverse, alleging conflict with the Bullion lode. On the same day
Thoias, for himself, the Lillian Mining Company and Minnie Spratt,
minor heir of James G. Spratt, filed protest and alleged adverse, stat-
ing that they
are the owners of and entitled to the possession of an undivided one-half interest in
and to the Spratt lode mining claim, described in said application.
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The receiver of the local office, under date of April 23, 1896, reports
that:.

Subsequently, W. A. Clark, Esq., counsel for Henry Elling, the mineral applicnt,
forwarded to this office a motion to dismiss the aforesaid adverse claims, for various
reasons set out in the motion filed by him. These papers were received in this office
March 20, 1896, and instead of rejecting the motion formally the papers were
returned to Mr. Clark by the register, with the statement that the adverse claims
having been filed, the same could not now be dismissed, but that the question of
ownership of the ground involved must be settled in the courts. From this action
the mineral applicant appeals.

On March 31, 1897, there were filed certificates of the clerk of the
district court, showing that suit had been brought on each of the
alleged adverse claims so filed.

Your office, by letter of June 15, 1896, affirmed the action of the local
office, and in passing on the question said:

I do not deem it expedient to discuss the numerous points of error suggested by
counsel in support of the appeal.

Adverse claims having been filed and suits thereon instituted as would appear
within the period prescribed by law, and there is in the record nothing to contra-
diet this conclusion, the Department has lost jurisdiction, and no further steps can
be taken until the suits in court have been terminated and proper evidence thereof
filed. 2 L. D., 704; 11 L. D., 391.

The mineral claimant prosecutes this appeal, assigning error as
follows:

I. It was error to hold that the affidavit filed in the local office by Thomas et al.,
was an adverse claim within the meaning and intent of Section 2326, U. S. Revised
Statutes.

II. It was error to hold that the mere fact that suit had been instituted based
upon the allegations made in said affidavit filed by Thomas et al. deprives the Land
Department of jurisdiction to dismiss said affidavit from consideration as an adverse
claim, when in fact said affidavit lacks every essential required of an adverse claim.

III. Error on the part of the Commissioner in ignoring and flatly refusing to fol-
low the statement of law made by the supreme court of the United States in the
case of Turner v. Sawyer, 150 U. S., 578, and in proceeding to decide this matter in
disregard thereof.

Notwithstanding the local office and your office seem to have treated
the motion to dismiss the protest and adverse as though addressed to
both, yet no question as to the Bullion adverse, as I understand it, is
raised by either of the appeals, and the sole issue is as to the one filed
by Spratt et al., wherein it is alleged that the protestants own an
undivided half interest in the Spratt lode.
- The statute referred to, so far as applicable to the question at issue,
reads as follows:

Sec. 2326. Where an adverse claim is filed during the period of publication, it
shall be upon the oath of the person or persons making the same, and shall show the
nature, boundaries, and extent of Such adverse claim, and all proceedings, except
the publication of notice and making and filing of the affidavit thereof shall be
stayed until the controversy shall have been settled or decided by a court of compe-
tent jurisdiction, or the adverse claim waived. It shall be the duty of the adverse
claimant, within thirty days after filing his claim, to commence proceedings in a
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court of competent jurisdiction, to determine the question of the right of possession,
and prosecute the same with reasonable diligence to final judgment; and a failure
to so do shall be a waiver of his adverse claim.

Where an adverse claim, such as is contempltted by the statute, is filed
and suit is instituted thereon in accordance with the terms of section
2326, R. S., the proceedings upon the mineral application are stayed or
suspended during the pendency of that suit. If the protest so filed
does not present such a claim as is contemplated by the statute, it
should not be treated as an adverse, and the fact that suit has been
commenced thereon in a court, does not require the Land Department
to recognize the claim as an adverse within the meaning of the statute.

The Department does not understand that a different ruling from
this has heretofore prevailed; certainly not to any considerable extent,
Generally speaking, the cases wherein the doctrine stated by your
office has been announced, were cases where proper adverse claims
had been filed. This is especially true of the cases cited in your office
decision.

But the contention here is that the protest in question, which simply
alleges ownership by the protestants of an undivided interest in the
lode claim applied for, is not such an adverse claim, within the meaning
of the statute, as operated to suspend proceedings in the Department.
The abstract of title of the Spratt lode, filed with the application for
patent, would, in the absence of any showing to the contrary, seem to
show full title in the applicant, Elling; but the protest, filed as an
adverse, alleges a joint ownership of that lode by the protestants and
Elling,
and that several of the instruments appearing of record in the county recorder's
office of said Madison county, State of Montana, and shown in part on the abstract
of title hreto attached, and purporting to demonstrate that Henry Elling is the
sole owner of the said Spratt lode mining claim, are wrong, and willful misrepre-
sentations, and are of no force or effect.

If Elling be not the sole owner, it follows that he is not entitled to
patent in his individual name.

The Department has heretofore held that "a co-owner objecting to
the issue of a patent must protect his rights under the form of pro-
cedure provided for an adverse claimant." (Lucy B. Hussey Lode, 5
L. 1)., 93; Gramnpian Lode, 1 id., 544; Monitor Lode, 18 id., 358); but
it is now insisted that this rule of the Department has been reversed
by the supreme court in Turner v. Sawyer (150 U. S., 578). This was
an action brought by Sawyer-a co-owner-against Turner et al., to
have Turner declared the trustee of Sawyer of an interest in- the " Wal-
lace Lode," which had been patented to Turner. The interest of
Sawyer grew out of proceedings somewhat similar to those in the case
at bar, so far as action was had under See. 2324. On page 586, the
court say:

It is contended, however, that Sawyer is precluded from maintaining this hill by
the fact that he filed no adverse claim to the lode in question under Rev. Stat., 2325.

267X0-v7oL 25 32*
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This section declares that "if no adverse claim shall have been filed with the
register and receiver of the proper land office at the expiration of the sixty days of
publication" of notice of application for patent, "it shall be assumed that the
applicant is entitled to a patent, upon the payment to the proper officer of five dol-
lars per acre, and that no adverse claim exists; and thereafter no objection from
third parties to the issuance of a patent shall be heard, except it be shown that the
applicant has failed to comply with the terms of this chapter." By 2326, "where
an adverse claim is filed during the period of publication, it shall be upon oath of
the person or persons making the same, and shall show the nature, boundaries, and
extent of such adverse claim," etc. In this case there was Dio conflict between dif-
ferent locators of the same land, and no contest with regard to boundaries or extent
of claim, such as seems to be contemplated in these provisions. Turner did not
claim a prior location of the same lode, and made no objection to the boundaries or
extent of Sawyer's claim, but asserted that he had acquired Sawyer's title by legal
proceedings. The propriety of such claim was not a question which seems to have
been contemplated in requiring the "ad-versing" of hostile claims.

It is clearly apparent that the court has here announced a doctrine
that is the reverse of that heretofore held by the Department. The
ruling of the court is binding upon and must become the ruling of the
Department.

It follows, therefore, that the protest in question is not such a one as
can be recognized as an adverse claim necessitating the institution of
proceedings thereon, in a court of competent jurisdiction. It is the
duty of the Land Department, excepting in controversies referred to
the courts by the statute, to determine before issuance of patent whether
the applicant is entitled thereto, and the fact that such controversies
may be litigated in the courts fter issuance of patent does not relieve
the Department of its duty in the premises. Where the matter has
already been decided by a court of competent jurisdiction the question
may arise whether such a decision is conclusive upon the Department,
but without deciding that question it seems clear that where the dis-
pute does not involve the character of the land, or the qualifications of
the etryman, or his compliance with the law under which title is
sought, the Department may properly accept and follow the judgment
of a court of competent jurisdiction, determining as between contend-
ing parties their respective rights to, and interests in, the land in con-
troversy. The Department is not required to await the bringing of
suit, because it is not so provided in the statute and because there is
no obligation upon either party to invoke the jurisdiction of a court as
there is in the instance of an adverse claim. lere suit has been insti-
tuted in the. local court for the purpose of settling the question of joint
ownership. Jurisdiction of the subject matter may exist even though
not recognized by sections 2325 and 2326. The Land Department may
therefore well await the result of that suit before giving further con-
sideration to the protest.

The said Grampian Lode, Lucy B. Hussey Lode, Monitor Lode and
all other cases in conflict herewith are therefore overruled.
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LABATEE V. ROBORDS.

Motion for review of departmental decision of September 3, 1897,
25 L. D., 207, denied by Secretary Bliss, December 13, 1897.

JURISDICTION-SUPERVISORY AUTHORITY.

UNION PACIFIc R. R. CO. ET AL. V. STEWART ET AL.

The Land Department ay on its own motion, for the protection of apparent
equities, and after clue notice to all parties, reopen an adjudicated case for
further consideration, where the land involved appears vacant on the records.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 13, 1897. (F. W. C.)

I am in receipt of your office letter "F" of November 19, 1897, call-
ing attention to departmental decision of April 12, 1892 (not reported),
in the matter of the case of the Central Branch of the Union Pacific
Railroad Company and Arnold Parli is. John B. Stewart, Mathew H.
Wymore and The St. Joseph and Denver City Railway Company,
involving the E. I- of the NE. J of Sec. 33, T. 1 N., R. 11 B., Lincoln
land district, Nebraska.

This tract, it appears, is within the limits of the grant made by the
act of July 2, 1864 (13 Stat., 356), for the Central Branch of the Union
Pacific Railroad, as shown by the map of definite location filed on
March 6, 1866. It is also within the limits of the grant made by the
act of July 23, 1866 (14 Stat., 210), for the St. Joseph and Denver City
Railway Company, as shown by the map of definite location filed
March 28, 1870.

The case as before considered by this Department arose upon the
offer of proof by John B. Stewart upon his homestead entry made
August 6, 1887, covering this land.

Mathew H. Wymore had, on September 16, 1887, tendered a home-
stead application for this tract, which was rejected by the local officers;
from which action he duly appealed.

On February 21, 1888, Arnold Parli, claiming to have purchased the
land from the Central Branch of the Union Pacific Railroad Company,
applied to purchase the tract under the provisions of section five of
the act of March 3, 1887 (24 Stat., 556).

Upon the consideration of the claims of the several parties and the
grantee companies, your office decision of November 20, 1890, rejected
the claim of the Central Branch of the Union Pacific Railroad Com-
pany, held the entry by Stewart for cancellation, rejected the appli-
cations of Wymore and Parli, and held that the tract inured to the
St. Joseph and Denver City Railway Company under its grant. From
said dedision the Central Branch of the Union Pacific Railroad Com-
pany, Parli, Stewart and Wymore all appealed to this Department.
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The record as presented shows that one Samuel Snooks made home-
stead entry of this tract on January 16, 1865, which entry was canceled
on October 23, 1866.

At the time of the consideration of this case before by the Depart-
ment, to wit, April 12, 1892, it was the accepted rule of adjustment
that the condition of the land at the date of definite location alone
determined the company's rights under its grant, without regard to
its condition at the date of the passage of the act making the grant;
so that your office decision was affirmed because the tract in question
appeared to have been free from claim at the date of the filing of the
map of definite location by the St. Joseph and Denver City Railway
Company. It ivas noted, however, that on February 16, 1885, Parli
purchased this tract from the Central Branch of the Union Pacific
Railroad Company, believing the tract to be covered by said grant.
This was two years before the tender of the homestead applications by
Stewart or Wymore, and it was therefore held that:

Parli, if a citizen of the United States, or if his intention had been declared to
become a citizen, would be in a position to be entitled to purchase the tract under
said section 5, were it not for the fact that at the time of his application to purchase,
the Government did not own the tract, in fact it has had no title thereto since March
28, 1870, when he line of St. Joseph and Denver City Railroad was definitely
located.

Your letter of November 19, 1897, calls attention to the decision of
the supreme court in the case of Bardoin v. Northern Pacific Railroad
Company (145 U. S., 535), decided May 16, 1892, subsequent to the
decision of the Department in the case under consideration, in which
it was held:

The grant is of alternate sections of public land, and by public laud, as it has long
been settled, is meant such land as is open to sale or other disposition under general
laws. All land, to which any claims or rights of others have attached, do not fall
within the designation of public land. The statute also says that whenever, prior
to the definite location of the route of the road, and of course prior to the grant
made, any of the lands which would otherwise fall within it have been granted, sold,
reserved, occupied by homestead settlers, or pre-empted or otherwise disposed of,
other lauds are to e selected in lieu thereof under the direction of the Secretary of
the Interior. There would therefore be no question that the pre-emption entry by
the heirs of Robinson, the payment of the s-ams de to the government having been
made, as the law allowed, by them after his death, took the land from the operation
of the subsequent grant to the Northern Pacific Railroad Company, if thepre-emption
entry had not been subsequently canceled. But such cancellation had not been
made when the act of Congress granting laud to the Northern Pacific Railroad Com-
pany was passed; it was made more than a year afterwards. As the land pre-empted

-then stood on the records of the Land Department, it was severed from the mass of
the public lands, and the subsequent cancellation of the pre-emption entry did not
restore it to the public domain so as to bring it under the operation of previous leg-
islation, which applied at the time to land then public. The cancellation only
brought it within the category .of public land in reference to future legislation.
This, as we think, has long been the settled doctrine of this court.

Said letter states that the case under consideration has been duly
closed and that no action has been taken by any of the parties in interest
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looking to the re-opening of the same, but as several parties, strangers
to the record, have inquired of your office as to the status of said tract,
which now appears vacant upon the records, in view of Parli's equities
you request such instructions as the Department "may deem suitable
to the occasion."

It would appear, in view of the decision of the court referred to, that
the tract in question was excepted from the grant for the St. Joseph
and Denver City Railway Company, and so far as the record before me
shows there would appear now to be no objection to allowing the appli-
cation to purchase made by Parli. The parties are none of them; how-
ever, before the Department, and in order that the matter may be duly
presented and all parties be given an opportunity to make a showing
in support of their claimed interests, you are instructed to re-transmit
the record in this case with such recommendation thereon as you deem
proper in view of the decision referred to, and that all parties be duly
notified thereof and advised that the case will await action by the
Department for a period of sixty days, during which time they may
make any showing desired. At the expiration of that time the matter
will be taken up for re-adjudication, in the light of the decision of the
court, under the provisions of the act of March 3, 1887, sUpra.

NORTHERN PACIFIC R. R. Co.

Application for the suspension of action looking to the disposal of
lands listed and selected on account of the Northern Pacific grant, east
of the terminus established by the departmental decision of April 27,
1896, 23 L. D., 204, denied by Secretary Bliss, December 13, 1897.

TIMBER CULTURE ENTRY-EQUITABLE ACTION-ADVERSE CLAIM.

MILNE V. THOMPSON.

Failure to submit final proof on a timber culture entry, within the statutory period,
is no bar to the equitable confirmation of the entry, if the delay is satisfactorily
explained; and such right is not defeated by an intervening contest based only
on the default of the entryinan in the matter of making final proof.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 13, 1897. (C. J. G.)

On December 21, 1881, Andrew Thompson made timber culture entry
for the NW. i of Sec. 22, T. 112 N., R. 67 W., Huron land district, South
Dakota.

On July 2, 1895, Una HI. Mille filed all affidavit of contest against
Thompson, alleging that he had failed to submit final proof within
thirteen years from the date of his entry. On the following day
Thompson was personally served with notice that a hearing would be
had September 5, 1895.
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On September 3, 1895, Thompson offered his final proof which was
rejected by the local officers because a contest was pending and the
proof was made before the hearing was had.

On September 30, 1895, the hearing having been had at the appointed
time with both parties present, the local officers rendered decision in
which they recommended the cancellation of Thompson's entry for fail-
ure to submit final proof within thirteen years as alleged.

On October 4, 1895, Thompson appealed from the rejection by the
local officers of his final proof, and on November 5, 1895, from their
decision recommending the cancellation of his entry.

On April 2,1896, your office, in passing upon both appeals, affirmed the
action of the local officers as to the rejection of Thompson's final proof,
but reversed their action as to the cancellation of his entry. The con-
testant has now appealed from your said office decision to this Depart-
ment.

Your office found that Thompson had not offered his final proof within
thirteen years from the date of his entry, but held that under the di-
sion in the case of Pattin v. Smith (21 L. D., 315) he had not thereby
forfeited his right to the land. The syllabus of that case is as follows:

A charge of failure to submit final proof under a timber culture entry within the
statutory life of the entry, must fail where it appears that under the extension of
time authorized by the act of May 20,1876, the entryman is not in default.

It appears that Thompson made applications during the years of
1884, 1885, 1886 and 1887, for extension of time, alleging compliance
with law in the matters of planting and cultivation but that by reason
of destruction by droutb, hail and prairie dogs he was unable to secure
the growth of the r eouired number of trees. It does not appear whether
these applications were allowed or rejected. It was the opinion of your
office, however, that as they were placed on record by the local officers,
and as the record does not show that they were refused, it will be pre-
sumed that they were allowed. Hence your office held that the four
years of extension allowed would give Thompson, under the case cited,
until December 1898, to make his final proof.

The first section of the act of May 20, 1876, (19 Stat., 54) provided
that-

The time allowed by this act in which to plant the trees ad meahefinalp roof shall
be extended the same number of years as the trees planted on said claim vere
destroyed in the manner specified in this section.

It is thus seen that the above act provided for an extension of time
within which to make final proof as well as to replant the trees. As
Smith's entry, in the case cited by your office, was made in the year
1875, he was entitled to the provision of said act. But the act of June
14, 1878, (20 Stat., 113), under which Thompson made his entry and
which repealed all acts and parts of acts in conflict therewith, contains
no provision for an extension of time beyond the statutory period
within which to submit final proof. Hence the case cited is not appli-
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cable to the one now under consideration. This conclusion is in har-
mony with the decision in the case of Morris Collar (13 L. D., 339) and
other cases, wherein it was held (syllabus)-

The timber culture act does not contemplate an extension of the statutory period
within which final proof is required. hut proof submitted after the expiration of said
period, either under the act of 1878, or the commutation clause of section 1, act of
March 3,1891, will receive due consideration.

Section 2457 of the Revised Statutes defines the circumstances under
which entries may be submitted to the board of equitable adjudication,
as follows:

Where the law has been substantially complied with, and the error or irregularity
arose from ignorance, accident, or mistake, which is satisfactorily explained; and
where the rights of no other claimant or pre-emptor are prejudiced, or where there.
is no adverse claim.

See also Rule 33 of circular of April 10, 1890, (10 L. D., 503).
Thus failure to submit final proof within the statutory period is no

bar to the equitable confirmation of a timber culture entry where the
delay is satisfactorily explained; and this notwithstanding an inter-
vening contest alleging only such failure. Timpson v. Longnecker
(22 L. D 59).

Thompson's final proof shows that he complied in good faith with the
terms of the timber, culture law, and any failure to secure the requisite
growth of trees was-due to their destruction by drouth, hail and prai-
rie dogs, as previously set out herein. The contest affidavit contains
no allegation of bad faith in the matters of planting and cultivation,
it being directed solely to Thompson's failure to offer his final proof
within thirteen years; information which was already a matter of rec-
ord in the local office. In explanation of his said failure Thompson
states that he construed the several extensions granted him to have
the effect of extending his time beyond the thirteen years, that he
was never notified that the time for making his final proof had expired;
and that immediately upon ascertaining the fact he offered his said
proof, which was rejected only because of the pending contest.

From the fact that Thompson applied for extensions of time, thereby
evidencing a purpose to meet the requirements of the timber culture
law, taken in connection with his statements as above set out, it is
deemed that his failure to submit final proof within the statutory
period has been satisfactorily explained.

The conclusion reached herein is in harmony with the opinions
expressed in the desert land cases of Phillips v. Almy (17 . D., 255),
and Thompson v. Bartholet (18 L. D., 96).

Your said office decision, as herein modified, is accordingly affirmed,
the contest dismissed, and the proof if otherwise satisfactory will be
accepted and the case referred to the board of equitable adjudication.
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SWAYZE V. SUPRENANT.

Petition for re-review in the case above entitled denied by Secretary
Bliss, December 13, 1897. See 24 L. D., 337; id., 580.

OKLAHIOMA LANDS-QUALIFICATTONS OF SETTLER.

ATKINSON ET AL. V. SYKES.

The prohibitive provisions in the act of March 3, 1893, with respect to the Cherokee
strip, were enacted at a time when the similar provisions in the act of March 2,
1889, were liberally construed by the Department, and when the question of
"advantage gained" by presence in the Territory during the prohibited period
was regarded as a proper one for consideration in determining the qualifications
of a settler in Oklahoma.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 16, 1897. (G. C. R.)

This is a petition for re-review, filed by Jamin W. Smith, and involves
the NW. 1 of Sec. 12, T. 11 N., B. 3 W., Oklahoma land district,
Oklahoma.

The facts are fully stated in the decision of the Department, dated
March 24, 1897 (352 L. and R., 161), and need not here be repeated. In
that decision the land was awarded to William H. Atkinson, and direc-
tions were given that the entry thereof, made by Benjamin G. Sykes,
be canceled, because he had entered the Territory during the prohibited
period; it was further found that Atkinson was the prior settler on the
land; that while he had entered another tract, his mistake was the
result of misinformation given him by Sykes, and he was allowed to
amend his entry in accordance with his application therefor.

A motion for review of said decision was denied August 21, 1897
(25 L. D., 143). That motion while alleging ten errors, practically
raised but two questions, namely:

1. That it was error not to have held Atkinson disqualified, because
of his presence in the Territory during part of the prohibited period.

2. That it was error not to have -awarded the preference right to
Smith.

These questions were considered in the decision on review.
This petition for re-review, for the second time, and under sundry

heads, raises the question of Atkinson's qualifications.
In this connection, the present petition contains a statement which

is erroneous and misleading. It is said:-
In section 14 of the act of March 2,1889, is contained a sooner clause regarding the

Cherokee Strip. In section 13 of the same act is the same provision concerning the
Oklahoma country. p to about 1894 the clause in section 13 was strictly construed
by the Department of the Interior. In 1893, March 3, the provisions in sections 13
and 14 were re-enacted in reference to the Cherokee Strip. If the construction put



DECISIONS RELATING TO THE PUBLIC LANDS. 505

upon the "sooner" clause in section 13 by the Honorable Secretary was incorrect,
why did Congress re-enact the clause in the Strip bill without an effort to make the
intent of Congress clear? The fact that Congress did not change the language in
any w ay, but re-enacted, in the exact language, the provision time and again con-
strued by the Department, demonstrates that the Secretary's interpretation was
correct.

As a matter of fact, the decisions of the Department upon the
"sooner" question, commencing with that in the case of Kingfisher v.
Wood et at., rendered December 1, 1890 (11 L. D., 330), down to Octo-
ber 17, 1893, when decision was rendered in the case of Turner v. Cart-
wright (17 L. D., 414), were exactly the reverse of what the petitioner
states them to to have been; that is, they made the disqualification
resulting from presence in the territory during the prohibited period
depend upon the obtaining of an advantage which would, if recog-
nized, destroy the equality in opportunity contemplated by the law.

Commencing with the case of Turner v. Cartwright (supra), a stricter
construction of the "sooner" clause of the act prevailed, until, in the
case of Curnutt v. Jones (21 L. D., 40), the Department went back to
the more liberal rulings of Mr. Secretary Noble.

It will be seen that the statements of the petitioner are not sustained
by reference to past departmental decisions. It was while a liberal
construction was given to the "sooner" clause-from October 1, 1890,
to October 17, 1893-that Congress, on March 3, i93, reenacted, in its
legislation relating to the Cherokee Strip, the provisions of sections 13
and14 of the act of March 2, 1889; hence the argament of petitioner
regarding the alleged tacit endorsement of departmental rulings by
Congress, is against his position, and not in his favor.

The testimony as to Atkinson's qualifications was discussed in the
original decision; the facts were fully given, and cases cited, showing
that he was not disqualified.

The petition further contends that the departmental decisions here-
tofore rendered have been erroneous in not finding that Sykes was the
first settler.

It has been held from the first that Sykes entered the Territory in
advance of the opening, and thereby gained an advantage over others.
It makes, therefore, no difference whether he was the first settler or
not-although even that finding has been against him.

The petition is denied; and 1', herewith returned for the files of your
office.

MINERAL LAND-SECOND HEARING-CERTIORARI.

TOWN OF ALDRIDGE V. CRAIG.

A determination that a tract of land is mineral in character will not prevent a sub-
sequent hearing, involving the same question, where a change in the character
of the land is alleged, but the showing in such a case must be clear and con-
vincing to warrant such a hearing.
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A general charge that an entry is not made for the benefit of the entryman will not
justify a hearing, if the facts on which such allegation rests are not specifically
set forth, and the sources of information disclosed.

The fact that a party litigant pays the expenses of a witness, and for the loss of
his time in attending the trial, does not necessarily indicate fraud or moral
turpitude.

The Department will not interfere with the exercise of the Commissioner's discre-
tion, in refusing to order a hearing, unless there is such an abuse of discretion
as would work an injustice, or an inequitable denial of a legal right.

Secretary Bliss to the Commissioner of the General Land Ogfice, December
(W. V. D.) 16, 1897. (El. G.)

Edward Howell, P. Dougherty and others, inhabitants of the town
of Aldridge, in the State of Montana, petition for the writ of certiorari
to direct your office to transmit the papers and the record in the above
entitled case to this Department, as upon appeal.

This petition discloses the existence of the following facts appearing
of record in your office:

The official plat of survey of township south, range 7 east, in the
Bozeman, Montana, land district, was filed in the local office in April,
1894.

On October 11, 1894, Jane Craig made coal declaratory statement
No. 400, in such local office, for the S. of the SW. of Sec. 36, in
said township 8 south, range 7 east, and thereafter, on October l1,
1895, she was permitted to make coal entry (No. 59) covering said
tract.

Thereupon, the State of Montana, by its Atttorney-General, protested
against the issuing of a patent therefor, in substance alleging that the
tract, in common with the other lands embraced in said said section 36,
was granted to the State by the enabling act, under which Montana
was admitted into the Union; that the land was more valuable for agri-
cultural and townsite purposes, than for the purposes of mining coal
therefrom; that coal could not be mined, worked or obtained therefrom
at any profit, and that coal did not exist in sufficient quantities to add
to the value of the tract, or to justify the expenditure of money for its
exploration; that the entryman had not, either personally or by her
agents, expended any money in working or exploiting the land for coal
or mineral, and that she had not at the time of making her declaratory
statement found any mineral thereon, or opened any vein of coal; and
that at the time of the admission of the State into the Union the
existence of coal on any portion of said land, sufficient to justify the
expenditure of money in working the same for coal, was not known.

A hearing was ordered by your office upon this protest, and was had
before the local office. Upon consideration of the testimony submitted
thereat, the local office found in favor of the claimant, Jane Craig, and,
on July 3, 1896, your office affirmed this decision and dismissed the con-
test, subject to the right of appeal. No appeal was taken by the State
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of Montana, and your office, on March 6, 1897, announced that such
decision had become final, and the coal entry of Jane Craig was approved
for patent.

The affidavits, filed in March and April, 1897, embody the grounds of
protest, and set forth the following facts, substantially:

The town of Aldridge is unincorporated. With the exception of seven
buildings, it is situate on the tract entered as coal land by Jane Craig,
contains one hundred and eighty buildings, one hndred and sixty-
seven of which are occupied as dwellings and the others for business
purposes, and has a population of about five hundred. At the time of
the coal entry, two hundred employees of a coal company, operating on
an adjoining section, and their families were living in such town. At
the time of the entry, on October 11, 1895, the character of the land
had wholly changed and then had no value for coal, but was valuable
only for townsite purposes. Efforts had been made to obtain coal in
sufficient quantities to warrant the continued development of the mines
on the tract, but were abandoned prior to entry. Jane Craig did not
enter the land for her own benefit, but for the use and benefit of others,
who furnished the money for the payment of the lands and to defend
the contest between her and the State of Montana. Immediately after
the contest was closed, the entryman parted with her title to the tract
to those who had paid for the land and defended the contest, having
theretofore executed and delivered to such parties a bond for a deed.
Other affidavits are to the effect that the alleged grantees of Mrs. Craig
had promised one party a life lease for a portion of lands on the tract
and certain privileges as compensation for his services as a witness in
the contest.

On May 22, 1897, your office refused to order a hearing on said pro-
test, and, on July 28, 1897, overruled a motion for review of sid
decision.

On August 25, 1897, the protestants filed their appeal to this Depart-
ment, and on October 11, 1897, your office rejected and returned said
appeal, and declined to transmit the same, and it is from this action of
your office that the protestants seek relief by their petition for the writ
of certiorari.

As to the character of the land,it is manifest that the contest, between
the State of Montana and Jane Craig, settled that question, and deter-
mined conclusively that the lands vere valuable for coal mining at the
time of the entry and up to the date of the hearing. The land was
found to contain a sufficient quantity of merchantable coal to except it
from the terms of the grant of section 36 in each township for school
purposes, under the provisions of the granting act, which excepts min-
eral lands from the grant, and the State has submitted to this decision
by its failure to appeal froni the decision of your office within the time
limited therefor, has made no attempt to insist further upon its rights
to the land, and has evidently acquiesced in such decision.



508 DECISIONS RELATING TO THE PUBLIC LANDS.

While the character of the land as a present fact is the question to
be determined where it is involved, and a determination at one time
does not necessarily preclude a subsequent inquiry as to the character
of the tract where a change in that respect is alleged, the proof must
be clear and convincing in order to secure a further hearing. (Barn-
stetter v. Central Pacific R. R. Co. et al., 21 L. D., 464; Stinchfield v.
Pierce, 19 L. D., 12.) It appears that the nature and extent of the
coal deposits on the tract up to the time of entry and payment for the
land, and up to the time of the hearing, were once adjudicated in favor
of the one making the entry, and ought not now to be disturbed, par-
ticularly when it is attempted to obtain a hearing mainly upon the
abandoniment of the land for coal mining purposes prior to the entry.
That matter has been settled, and although the parties now attempting
to assert their rights as townsite claimants were not parties to that
controversy, yet one ground of the protest of their State was that the
land was "more valuable for agricultural and town site purposes than
for the purposes of mining and taking coal therefrom," and these mat-
ters were directly adjudicated in the hearing between the State and
the coal entrym an.

As to the change in the character of the land, since the entry, but
little reliance is placed upon that contention. In the proceeding at bar
it appears about thirteen nonths have elapsed since the hearing of the
contest between the State of Montana and Jane Craig. The reliance
of the protestants is mainly upon the fact that the land had been
abandoned as coal lands before the entry and prior to the hearing, and
but little stress is laid upon the period since the entry, as the condi-
tions have not changed during that time.

One allegation of the affidavits of protest is that the land was entered
for the benefit of others than the entryman.

Such a question was not raised in the protest of the State of Mon-
tana, but evidence was submitted by the State on that point, and error
was predicated on the finding of the local office adverse to the State
thereon. On appeal, your office fully considered that question as a
ground of protest, and decided it in favor of the claimant, and from
that decision there has been no appeal. It will be considered as a
matter in dispute finally adjudicated and passed upon, and not to be
re-opened) on the showing made in the affidavits filed by the Protestants.

The allegations of the affidavits are indefinite and vague, are broadly
made in general language, and do not specifically state the facts or
indicate the sources of the information or knowledge of the affiants.
It is charged that a mercantile firm or company furnished the means to
pay for the land and to defend the contest, and that such firm procured
a bond for a deed of the tract, and after the contest was closed obtained
a deed therefor.

Whether these instruments were secretly executed and delivered or
appear of record is not shown. The bare allegations that such instru-
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ments were executed and that the entry was made for the benefit of
another are not sufficient, for naked conclusions of fact, however suffi-
cient and proper in ordinary pleadings, can not be considered as evi-
dence. Affidavits are well termed the lowest grade of proof, and to
entitle them to weight as evidence they should set forth facts specific-
ally. Mere general statements, which involve questions of law as well
as of fact, are insufficient. The office of an affidavit is to disclose evi-
dence from which conclusions of fact may be drawn, and not to state
conclusions of fact. (1 Eicyc. P. & Pr., 322, Note 4.)

The statements of one of the witnesses at the contest that he
received a life lease of a parcel of the tract in dispute, and certain
privileges by way of business tereon, are not entitled to much weight.
Such facts do not warrant the inference that his testimony at the hear-
ing was false.

In the absence of a law or binding rule to secure the compulsory
attendance of witnesses in land contests, parties litigant are often coin-
pelled to provide means for the payment of the expenses and loss of time
of their witnesses, and such action does not necessarily indicate fraud
nor moral turpitude.

Owing to the prior adjudication of the character of the land, and the
looseness and indefinite character of the charges of fraud and collusion
on the part of the entryman and others, it appears that an appeal would
but result in the affirmance of your office decision dismissing the con-
test. A writ of certiorari will not issue where the petitioner fails to
show that the decision complained of is erroneous and did not render
substantial justice in the premises. (Spurlock et al. v. Crane, 24 L. D.,
570.) It is not a writ of right, but lies in the discretion of the Secretary
of the Interior, and issues when an affirmative showing is made of injus-
tice in the decision below. (Adams et al. v. Northern Pacific R. R. Co.,
23 L. D., 529.)

But in no case will the Department interfere with the discretion of
your office in refusing to order a hearing, unless there is such an abuse
of discretion as would work an injustice, or an inequitable denial of a
legal right. (Town of Amargo v. Vorhang, 20 L. D., 359; Wilder v.
Parker, 11 L. D., 273.)

Such an abuse of discretion does not appear. The allegations as to
the character of the lands involved, and of the speculative character of
the entry, are not a new showing, having been adjudicated in a former
hearing; some of the charges are generally and loosely made; and as a
whole they are insufficient to warrant further investigation as to the
validity of the entry.

The writ of certiorari is denied and the petition is dismissed.



510 DECISIONS RELATING TO TE UBLIC LANDS.

-APPLICATION FOR SURVEY-ISLAND-NAVIGABLE STREAM.

WILLIAS A. BARRON.

An island, not above high water mark, but subject to overflow, and situated in a
navigable river, is not subject to srvey and disposal as land belonging to the
United States, for the proprietorship of the shores and beds of navigable rivers
below high water mark, within the limits of the States, belongs to them by
their inherent sovereignty.

Secretary Bliss to the Commissioner of the General Land Office, December
(W. V. D.) 16, 1897. (C. W. P.)

On June 19, 1897, you submitted the application of William A.
Barron, of Miller county, Missouri, for the survey of an island,
described as being in the Osage River, in sections 20 and 29; township
40 north, range 14 west, State of Missouri.

It is shown by the affidavits accompanying said application that the
island contains about thirty or thirty-five acres of land; that the width
of the channel between the island and the main shore is from two
hundred to three hundred feet, and the depth thereof at ordinary
stages of the water is about three to eight feet; that the island is not
above high water mark, and is subject to overflow, "but not until the
low bottoms on either side of the channels are overflowed," and the
land fit for agricultural purposes; that the configuration of either
shore of the main laud has changed, 'the south shore of the island
somewhat by widening it, but the north shore has not changed," since
the original survey of the water front on the main land; that the
improvements on the island are as follows: From 12 to 15 acres in
cultivation, has been fenced and a log cabin was erected thereon.
Fence now removed." That said improvements were made by Burrell
Burris, Jr., in 1884 or 1S85, who built the cabin and farmed the land;
also by George Graham before said Burris, and the total value thereof
is about $100.

Notice of the application for survey appears to have been served upon
Boyd S. Miller and Thomas J. Neal as owners of the lands on the shores
opposite the island, who appear to have acknowledged the service of
notice.

From the affidavits filed by applicant after the filing of the applica-
tion, it would seem that the island existed at the time of the survey of
the township, and that the river wherein the land is situated is naviga-
blle but no island is shown upon the official plat of the survey of said
township, made in the year 1820-1821, in the locality represented on the
diagram submitted by the applicant.

No protest appears to have been filed against said application, either
by the State of Missouri or by the iparian owners. You recommend
that the application be disallowed.

The survey applied for can only be ordered when it clearly appears
that the land belongs to the United States; otherwise the Department
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has no jurisdiction, and therefore no power to direct a survey. L. F.
Scott, 14 L. D., 433.

It appearing from the affidavits which accompany the application
that the island is not above high water mark and is subject to overflow,
and that the river is navigable, the island is not subject to survey and
disposal as land belonging to the United States, as it is well settled
that the proprietorship of the shores and beds of navigable rivers below
high water mark within the limits of the States belongs to the States
by their inherent sovereignty.

It is said in Packer v. Bird, 137 U. S., 661, 669:
The courts of the United States will construe the grants of the general govern-

ment without reference to the rules of construction adopted by the States for their
grants; but whatever incidents or rights attach to the ownership of property con-
veyed by the government will be determined by the States, subject to the condition
that their rules do not impair the efficacy of the grants or the use and enjoyment
of the property by the grantee,

and the following passage from the case of Barney v. Keokuk, 94 U5.
S., 324, 338, is quoted:

Whether, as rules of property, it would now be safe to change these doctrines where
they have been applied, as before remarked, is for the several States themselves to
determine. If they choose to resign to the riparian proprietor rights which prop-
erly belong to them in their sovereign capacity, it is not for others to raise objec-,
tions. In our view of the subject the correct principle was laid down in Martin v.
Waddell, 16 Pet., 367; Pollard's Lessee v. Hagan, 3 How., 212; and Goodtitle v. Kibbe,
9 How., 471. These oases related to tide-water, it is true; but they enunciate princi-
ples which are equally applicable to all navigable waters. And since this court, in
the case of The Genesee Chief, 12 How., 443, has declared that the great lakes and
other navigable waters of the country, above as well as below the flow of the tide,
are, in the strictest sense, entitled to the denomination of navigable waters, and
amenable to admiralty jurisdiction, there seems to be no sound reason for adhering:
to the old rule as to the proprietorship of the beds and shores of such waters. It
properly belongs to the States by their inherent sovereignty, and the United States
has wisely abstained from extending (if it could extend) its survey and grants
beyond the limits of high water.

And in the cases of St. Anthony Falls Water Power Company v.
The Board of Water Commissioners of the City of St. Paul, and The
Minneapolis Mill Company . same, 168 U. S., , the principles an-
nonnced in Packer v. Bird and Barney v. Keokuk, supra, are adopted.

In view of the above, your recommendation that the application of
Mr. Barron be disallowed, is approved.

RAILROAD GRANT-INDEMNITY-SPECIFICATIONS OF LOSS,

NORTHERN PACIFIC . R. CO.

The grant to the Northern Pacific by the act of July 2, 1864, and the grant to the
same company by the joint resolution of May 31, 1870, must be adjusted sepa-
rately; a loss, therefore, under the latter grant, will not support a selection
along the line for which the grant of 1864 was made.
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In the absence of an ascertained deficiency in the grant to the Northern Pacific,
showing that it could not be satisfied by obtaining all the available lands in the
indemnity limits, the specification of losses in place, as a condition to the selec-
tion of indemnity will not be waived by the Department.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) December 20, 1897. (F. W. C.)

With your office letter of June 25, 1896, was transmitted for the
approval of this Department, as the basis for patent, clear list No. 43,
embracing lands selected within the Walla Walla land district, Wash-
ington, on account of the grant to the Northern Pacific Railroad Com-
pany. Said list contained selections from lands within the indemnity
limits opposite the portion of the road between Wallula Junction and
Spokane Falls, or along the main line to aid in the construction of
which a grant was made by the act of July 2, 1864, (3 Stat., 365).
Lands lost opposite-the portion of the road between Portland, Oregon,
and Tacoma, Washington, a grant for which was made by the joint
resolution of May 31, 1870, (16 Stat., 378) were specified as bases for
said selections. For this reason the list was informally returned to
your office with the request that in returning the list you express an
opinion as to whether said lost lands formed a proper basis for the
selections in question.

The list is now again before the Department with your office letter of
October 5, 1896, in which, after referring to the decision of the supreme
court in the case of the St. Paul and Pacific Railroad Company v.
Northern Pacific Railroad Company (139 U. S., 1) and the decision of
this Department in the case of the Hastings and Dakota Railway
Company (19 L. D., 30), you recommend that the list be approved.

In the case of Spaulding v. Northern Pacific R. it. Co. (2t L. ID., 57)
it was held that (syllabus):

At Portland, Oregon, the Northern-Pacific has two grants, the first for the line
eastward, under the act of 1864, and the second northward, under the joint resolution
of 1870, and so far as the limits of the grant east of said city overlaps the subse-
quent grant, the latter must fail; and, as the road at such point eastward is
unconstructed, and the grant therefore forfeited by the act of September 29, 1890,
the lands so released from said grant do not inure to the latter grant, but are subject
to disposal under the provisions of said forfeiture act.

The reasoning for this decision requires that these two grants be
adjusted separately, for on no other theory could it be held that the
lands within the overlapping limits in the neighborhood of Portland
and opposite the unconstructed portion of the line to aid in the construc-
tion of which the grant was made by the act of 1864, were excepted
from the grant for the portion of the road northward from Portland.
This being so, it must be clear that a loss along the portion of the line
from Portland to Tacoma would not support an indemnity selection
along the line to aid in the construction of which the grant was made
by the act of 1864. It must therefore be held that the bases named do
not support the selection.
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Your office letter of October 5, 1896. resubmitting the list, states:
It has been uniformly settled by the supreme conrt of the United States and your

office that the designation of losses vas a regulation itenled to be, enforced only
where there was a surplus of indemnity lands. Where, however an ascertained
deficiency exists the danger of duplicating indemnity did not exist, and the necessity
for designating losses thereby terminated.

In the case of the Northern Pacific. Railroad Company this office has ascertained
that its grant is over three and one half million acres deficient, and had further cer-
tified that if it secure every available acre within its indemnity limits it cold not
satisfy by three and one half million acres the losses which it has experienced up to
the present time.

It is then recommended that the list be approved without regard to
the sufficiency or insufficiency of the particular losses specified.

If it were in fact ascertained that the grant to the Northern Pacific
Railroad Company is so deficient that it can not be satisfied by obtain-
ing all the available land within the indemnity limits, the question
would arise whether there is any necessity for the continued specifica-
tion of losses of lands in place as a condition to the selection of
indemnity lands. It is clear that the ascertainment of such deficiency
would at least dispense with all occasion to specify losses as a basis
for future selections and that the Department should issue an order to
that effect.

Has the existence of such a deficiency been ascertained or established ?
As before shown, on October 5, 1896, your immediate predecessor

stated that if the railroad company
secure every available acre within its indemnity limits it could not satisfy by three
and one half million acres the losses which it has experienced up to the present
time.

Under date of February 23, 1897, in answer to a Senate resolution
of the 19th of that month, it was stated by your office that in the grant
to the Northern Pacific Railroad Company there was " an ascertained
deficiency in the entire grant of over 559,889.99 acres."

May 27, 1897, The Department called upon your office for a statement
of the status of this grant; inquired whether the statement made in
the answer to the Senate resolution was correct, and if so, called for
the data or means of calculation whereby that result was ascertained.
Your office letter of November 5, 1897, in answer thereto, is now before
the Department, wherein it is stated there is " an approximate defi-
ciency in the entire grant of 530,573 acres." This letter shows that
there has been no actual ascertainment of the amount of the deficiency,
or that any deficiency exists, and that any statements or certifications
upon this subject heretofore made by your office are only estimates
based, among other things, upon an approximation of the percentage
of lands which may hereafter prove to have been excepted from the
grant by reason of their mineral character.

The statements of October 5, 1896, and February 23, 1897, purport
to represent definite and certain ascertainments, while the statement

2670-VOL 25-33
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of November 5, 1897, is expressly said to be an approximation based
upon certain assumed percentages and calculations, the accuracy. of
which is not susceptible of present demonstration.

The fact that the deficiency was stated on October 5, 1896, to be
3,500,000 acres, and on February 23, 1897, to be 559,889 acres, and on
November 5, 1897, to be approximately 530,573 acres, does not harmonize
with the statement mnade in the letter of October 5, 1896, that
necessarily the losses of the company will increase as time progresses, whilst the
available indemnity will decrease anl thereby the deficiency already ascertained
will constantly grow.

The confusion and uncertainty in these conflicting statements pre-
vent me from finding or saying with any degree of confidence, or at all,
that there is an ascertained or established deficiency in this grant.

It appearing that the bases now assigned will not support the selec-
tiols made in the list now under consideration, and there being no
ascertainment of a deficiency in the grant, the list is herewith returned
without my approval, and you will advise the company accordingly, to
the end that it may specify other and sufficient bases.

CHARACTER OF LAND-MINERAL AND AGRICULTURAL CLAIMS.

ANWILSON v. D AViS.

A departmental determination that a tract of land is non-mineral in character, based
principally upon the ascertainment of the boundaries of the tract in dispute,
will not preclude the land department in a subsequent sit, resting on alleged
discoveries made after the hearing in the former case, from considering anew
the question of boundaries, and rendering judgment as to the character of the
land in accordance with the facts so disclosed.

The fact that no one is claiming a tract of land under the coal land law, that is
shown to be principally valuable on account of coal, will not justify the Land
Department in the allowance of a homestead entry therefor.

Acting Secretary Ryan to the Commissioner of the General Laad Office,
(W. V. D.) December 20, 1897. (E. B., Jr.)

The land involved in this case is described as the SW. 1 of the SE. i

of section 13, T. 31S., iR. 65 W., Pueblo, Colorado, land district. The
same tract was involved in the case of Davis v. Tanner et al. (20 L. D.
220). Davis then as now claimed the land under the homestead law,
and Tanner, and the Victor Coal and Coke Company as transferee of
Tanner, claimed it under the coal land law. In that case the Depart-
ment, accepting a; plat of the plaintiff as correctly showing the bound-
aries of the tract with reference to the coal measures alleged by the
defendants to exist therein, decided, supra, March 19, 1895, that it had
not been shown that a vein containing merchantable coal in any con-
siderable quantity entered the tract, and that the same, although of
little value for purposes of agriculture, was fairly good grazing land.
Pursuant to that decision, which reversed the decision of your office,
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Tanner's coal entry made December 31, 1889 (declaratory statement
filed Nov. 7, 1888), was canceled as to said tract, and Davis' homestead
entry therefor made August 15, 1889, was allowed to remain intact.

The hearing in the case of Davis v. Tanner et al. was concluded in
June, 1892. While that case was pending, James Wilson, on March
22, 1892, filed a contest affidavit charging against Davis abandonment
of said tract and failure to residle upon, cultivate and improve the same
as required by law. On September 4, 1895, Wilson filed an amended
contest affidavit in which. it was further alleged that said tract was
within the limits of the incorporated town of Hastings, Las Animas
county, Colorado, and "actually settled upon, and occupied for purpose
of trade and business and not for agriculture,"~ and that since the trial
in Davis o. Tanner et al., valuable deposits of coal had been discovered
on the land which was on account thereof more valuable than for agri-
cultural purposes. Upon these allegations hearing was duly ordered
and had, the testimony beilg taken by Allen J. Beamont, United States
circuit court commissioner, District of Colorado, as per stipulation of
the parties, commencing February 18th, and ending February 22, 1896.
On March 3, 1897, the local office rendered its decision, concluding as
follows:

From a areful consideration of all the testimony submitted, we find that the con-
testant has fully sustained his charge of abandonment, and established the coal
character of the land. We are of the opinion that claimant has wholly abandoned
said tract for a period of more than six months prior to the initiation of the contest
and that the tract is more valuable for its coal deposits than for agricultural
purposes.

We therefore recommend that homestead entry No. 6061 (6011) be canceled.

On appeal by Davis your office on June 7,1897, reversed the decision
of the local office holding that the charge of abandonment had not
been sustained, and that it had not been shown that the tract was of
" such value for coal contained as to exempt it from homestead entry."~
From the decision of your office Wilson has appealed to the Depart-
ment assigning several errors therein, only one of which assignments
requires consideration and discussion, viz:

In holding that the and is not shown to be more valuable for coal mining than for
agricultural purposes.

In the case of Davis v. Tanner et al., it was conceded by the Depart-
ment that if the boundaries of the land were as contended for by the
defendants the land was more valuable for its coal than for agriculture.
In this connection it was said in the decision in that case:

- The only issue here is as to the character of the land, the question as to the good
faith of the defendant having been abandoned. The determination of this question
rests wholly upon the correctness of the surveys on the ground that have been sub-
mitted, because, if the survey sought to be established by the defendant be accepted,
then it is shown that the "Davis forty," so-called, is most valuable for coal, while
if that claimed by Davis to be correct is adopted, then it is clear there is but little,
if any, practical value in the land for the coal therein.
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It is well known generally in the neighbourhood of the tract in con-
troversy, and conceded by Davis that extensive and very valuable coal
beds lie in the immediate vicinity of the tract. It was also a matter of
common knowledge and established by the testimony in the case that
numerous monuments of the public survey in that neighbonrhood had
been missing for several years, among which were the son th-west corner
of said section 13 and the quarter corners between said section and see-
tions 1 and 24, respectively, the latter quarter corner being the south-
west corner of the land in controversy. At the time of the hearing in
Davis v. Tanner et at., the last mentioned corner had not been found
nor had the necessary steps then been taken to establish it, nor were
they taken until long afterwards.

The said tract lies immediately adjacent, on the north and north-
west, to the town of Hastings above mentioned. Upon the application
of the mayor of Hastings and pursuant to the laws of Colorado (Mills
Annotated Statutes of Colorado, section 4317) the county surveyor of
Las Animas county, said State, on November 11., 1895; made the official
survey necessary to establish the missing corners above specified, and
also established likewise, or discovered, other corners that had been
lost or missing in the vicinity. From the corners thus established the
said surveyor at the request of the contestant surveyed the boundaries
and established the other corners of the said tract. Davis was present
in person when these surveys were made. From these recent surveys
and the testimony in the case it clearly appears that at the time of the
hearing about three and one half acres of the said tract in the north-
west corner thereof was underlaid by a seven foot vein of coal; that
about two-thirds of an acre of this coal, which yielded seven thousand
tons to the acre, had been mined, commencing in 1891 and continuing
to the spring of 1894, and that more than two acres of similar mer-
chantable coal yet remained in that part of the tract; and that to a
reasonable certainty the same vein underlies from five to seven acres
additional of the tract along the north and east sides thereof, of which,
after making due deduction on account of deteriorated coal along the
outcrop, at least three to four acres of the vein is merchantable coal.

It is also shown that a four foot vein of coal underlies a still larger
area of this tract, at a lower level than the seven foot vein. Mining
operations on this tract and vicinity have been substantially confined
to the seven foot vein. As mining on that vein must necessarily be
more profitable it is not to be expected that any extensive mining will
be done on the lower and smaller vein until the former is exhausted.
If there be eliminated for the sake of the argument in this case, all con-
sideration of coal within the tract except that which is clearly shown
to exist in the seven foot vein in the north-west portion of the tract, it
must still be held that the tract is far more valuable for its coal than
for agricultural purposes. It is practically conceded that the tract is
of no appreciable value so far as the raising of crops of grain, hay or
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vegetables is concerned. No such crop has been raised thereon by
Davis or any one else. The land has a very little value for grazing.
It is in evidence and not successfully controverted that for sich pur-,
pose it would not be worth to exceed one dollar and twenty-live cents
per acre. The royalty on the two acres of coal remaining in the north-
west part of the tract is shown to be worth at least fourteen hundred
dollars.

Although not urged in argument before the Department, it was urged
at the hearing that the question of the existence of coal on this tract
was res jdicata under the decision in Davis v. Tanner et al., spra.
The Departmeut does not accept this view of the case. It is well set-
tled by numerous decisions in cases between parties asserting the min,
eral and agricultural character of public land, respectively, that a
departmental deterinhation upon such subject is only conclusive up to
the close of the hearing in the particular case. Subsequent explora-
tion and development may show that a tract thus adjudged to be agri-
cultural is in fact mineral in character, and upon due proof thereof in
due proceedings the Department will render a new judgment in accord-
ance with such fact. The same general rule would apply as well in a
case where there was a controversy as to the boundaries of the land
with reference to the mineral deposits as in a case where there was no
such controversy. In the former case the question of boundaries would
simply constitute an additional element in the determination. It might
or it might not be the controlling element.

A determination of the character of land based chiefly or wholly
upon the acceptance of certain boundaries which do not inclose the
mineral deposits is no more permanently conclusive, in the nature of
things, as to the character of the land, than a determination of the
character of land in a case wherein there is no dispute concerning
boundaries. As IOng as the subject matter of the controversy, the land
itself, is within the jurisdiction of the land department it has the same
authority to determine anew the boundaries of a tract of public land,
when the question of boundaries is involved in the question of the
known character of the land prior to the isue of final certificate, as it
has to determine any other question within its jurisdiction. The cor-
rect determination of the boundaries of the tract in controversy is
essential to the correct determination of its character as public land,
and therefore to the proper disposal of the land under those laws only
which relate to land of its particular character.

Much of your office decision is given to the discussion of the alleged
antagonism to Davis by the Victor Coal and Coke Company, and of its
alleged active interest in the initiation and conduct of the contest by
Wilson. As the attitude of the company toward Davis could have no
important bearing upon the only question now under consideration by
the Department, viz: the character of the land, and as Wilson has
waived his preference right of entry, thus occupying now only the
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status of aicus curiae in the case, and leaving the case between Davis
and the government only, neither the alleged antagonism nor the
alleged interest in the conduct of Wilson's contest requires any dis-
cussiou here. It is deemed proper to say, however, in passing, that a
very careful examination of the testimony fails to disclose ay sub-
stantial foundation for the conclusion reached in your office decision
that the said company or its officers was or were, directly or indirectly,
responsible for the efforts made by the people of Hastings to rid them-
selves of the presence of Davis. These efforts, as the testimony shows,
including the statements of certain of Davis' own witnesses, were
induced by his persistent attempts to establish and conduct a saloon
in such mainer and at such point or points in the town of Hastings
(one point especially objectionable being near the public school build-
ing), in defance of law and public opinion, as to greatly irritate the
people and the authorities of the town, and excite against him their
violent opposition.

Notwithstanding, as your office decision suggests, no one is now
claiming the tract in controversy under the coal land laws, still the
land department cannot ignore the fact that the saie being coal land
is not subject to disposal under the homestead law. It was known to
Davis when he made his homestead entry that Tanner had filed his
coal declaratory statement for the land. The coal outcrops thereon
stood out boldly and prominently, and he probably knew of the mine
Tanner had already opened. He cannot now justly complain if the
decision of the Department is adverse to him. He has done but very
little, as evidence of. good faith. in the way of improving the land.

The decision of your office is accordingly reversed. The entry of
Davis will be canceled.

MINING CLAIN-TOWVNSITE PATENT-KNOWN LODE.

PACIFIC SLOPE LODE v. BUTTE TowqSITE.

A townsite patent that in terms provides that " no title shall be hereby acquired to
any mine .... or to any valid mining claim or possession held under existing
laws of Congress," does not divest the Department of jurisdiction to subse-
quently issue a patent for a lode claim within the limits covered by said townsite
patent, if at the late of the townsite entry sch lode claim was known to exist.

The cases of the Pacific Slope Lode, 12 L. D., 686, and the Cameron Lode, 13 L. D.,
369, overruled.

Acting Secretary Ryan to the Commissioner of te General Land Office,
(W. V. D.) December 20, 1897. (G. B. G.)

On February 10, 1897, Messrs. Burdett, Thompson and Law filed in
your office the following communication:

WASHINGTON, D. C., February 10, 1897.
Hon. S. W. LAaMOREUX,

Co,euaissloaer' of te Geiieral Laed Office.
SIR: We have the honor to call your attention to the matter of mineral entry No.

819 of John C. C. Thornton et at., Helena land office, Montana, and to request that
patent thereon may be speedily ordered to issue.
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The said entry was allowed in 1882 and is consequently about fifteen years old.
It has been suspended because of conflict with the Butte townsite entry; but at a
hearing held in 1889 to determine the question whether or not the said lode claim
was valuable and known to exist prior to the occupation thereof for townsite pur-
poses, it was proved that said lode was valuable, and that it was known to exist and
publicly worked for a loug time prior to such occupation.

Heretofore the Honorable Secretary of the Interior made recommendation to the
Attorney General of the United States that proceedings be instituted for the cancel-
lation of the townsite patent as to the tract in question, with a view to the issue of
patent on the Pacific Slope lode. There is on file with the case a recent report of
the Attorney General showing that no suit has been brought. In view of the prin-
ciple announced in the case of the South Star Lode (On Review) 20 L. D,, 204, such
suit is unnecessary.

We respectfully ask, therefore, that the said entry may be relieved from suspension
and patent issued in accordance with the said ruling.

Very respectfully,
BURIDETT, TOMPSON AND Lwv.

By your office letter of February 23, 1897, the attention of the Depart-
ment was called to this matter, in the following language of description
and recommendation:

I am now in receipt of a motion by resident counsel for the Pacific Slope lode
claimants, asking that patent be issued for said clain under the principle laid down
by the Department in the case of the South Star Lodi, 20 L. D., 204.

Of course, if suit is pending to vacate the Butte City towusite patent as to conflict
with said mining claim, favorable action upon said motion would seem to be pre-
eluded, if not by law, at least by the courtesy due the Department of Justice.

I regard the motion however as being of sufficient merit to warrant a careful con-
sideration, under the approval of the Department, provided no suit is pending.

In view of the foregoing, I-have the honor to recommend that the Honorable
Attorney General be requested to report the present states of the matter and that
he be requested, should no suit be pending, to direct a stay of all action in the
Department of Justice, until said motion shall have been passed upon by the
Department.

By departmental decision of June 25, 1891 (12 L. D., 686), it was found
that the Pacific Slope lode claim was located and duly recorded on May
28, 1874, in book "F" at page 215 of the lode records of the Summit
Valley mining district, Monltana; that the townsite entry of the town-
site of Bntte, Montana, was made July 25, 1S76, and that a patent
issued thereon September 26, 1877; that on April 13,1.88S2, the lode
claim entry was made, the claim paid for, and the proprietors received
a receipt and certificate therefor; that this mineral entry conflicts in
part with the aforesaid patented townsite. It was frther found that
this lode claim being based on a record location made prior to the town-
site entry, was known to exist at the date of said towusite entry.

On this state of facts the Department then said:
It is contended by counsel for the mineral claimants that the Department has

jurisdiction to issue a patent for the lode, notwithstanding the fact that a patent
has already been issued covering the surface embraced in the lode claim, maintaining
that it is not a question of the issue of a second patent for the same land since the
townsite patent expressly carved out and did not purport to convey the mineral
claim.
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This contention is untenable. The ground contended for is the same that is
covered by the townsite patent, and, while the townsite may be compelled to sur-
render portions of its ground because of the prior right of the Pacific Slope lode
claia, this Department is not the proper tribunal i which to seek that kind of
relief. The surface of the ground include(l in the patent of the towusite is described
by metes and bounds; no described exception is found therein, and any attempt of
this Department to issue a second patent covering any part of the surface described
in thetownsitepatentwould be without authority. (Pike'sPeak Lode, 1OL. D.,200.)

Since it is shown both by the evidence submitted at the hearing in this case and
the records of the county wherein the land in question is situated, that the existence
of the Pacific Slope lode claim was known when the towusite entry was made and
patent issued, you will prepare a proper record of all the papers in the case and
transmit the same to this Department with a view of their transmittal to the Attorney-
General, in order to have a suit instituted in the proper court to have declared vacated
so much of the patent of the townsite of Butte as includes the Pacific Slope lode
claim.

Said mineral entry will be suspended pending frther proceedings.

A certified copy of the record was transmitted to the Department by
your office on July 25, 1891, and on July 30, 1891, suit to vacate said
townsite patent as to conflict with said mining c]aim was recommended
to the Department of Justice. Correspondence on file shows that this
suit was not instituted, and on March 30, 1897, the Department of
Justice was requested to "take no further action in premises until
advised by this Department," and your office was so notified by letter
of the First Assistant Attorney of April 10, 1897.

I have now your office letter of August 17, 1897, laying the matter
before the Department for instructions.

At the tihe the aforesaid departmental decision of June 25, 1891,
was rendered, the view here entertained was that the issuance of a
patent, which conveyed the surface of the ground, deprived this
Department of all jurisdiction to afterwards patent any title or interest
remaining to the government beneath the surface of the laud so
patented, unless sucl reserved interest was specially described and
excepted by metes and bounds; and that this was true, whether sch
remaining interest was reserved by statute from the operation of the
patent, or in general terms by the patent itself, or both. Under this
rule the remely was in the courts: hence the aforesaid recommendation
of a suit to vacate said towu site patent to the extent of conflict with
the mineral location. This rule had its chief support in adjudications
growing out of conflicts between placer and lode locations, it being
held that a patent for placer ground, excepting in general terms all
known lodes within the limits of the surface ground covered by the
placer patent, terminated departmental jurisdiction as to such known
lodes.

In the case of the South Star Lode (on review), 20 L. D., 204, it was
held:

When it is ascertained by inquiry instituted by the Department, or determined by
a court of competent jurisdiction, that a lode claim exists within the boundaries of
the land covered by a placer patent, and that such lode claim was known to exist at
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the date of the application for such patent, and was not applied for, it must be held
that the land embraced in said lode is reserved from the operation of the conveyance
by the general terms of exception therein, and that patent may issue terefor, if the
law has been in other respects fully complied with.

The case of the Pike's Peak Lode, 14 L. D., 47, overruled. (Syllabus.)

This case has been followed in numerous adjudicated cases since,
and is now the well settled law of the Departmuent.

There is no difference in principle between the question decided in
the South Star Lode case (supra) and the one here presented.

Section 2318 of the Revised Statutes provides:
In all cases lands valuable for ininerals shall be reserved from sale, except as other-

wise expressly directed by law.

And section 2392, chapter eight, wherein is regulated the "reserva-
tion and sale of town-sites on the public lands," provides that:

No title shall be acquired, nder the foregoing provisions of this chapter, to any
mine of gold, silver, cinnabar or copper; or to any valid mining-claim or possession
held under existing laws.

If this were all, it might be argued with force that the issuance of
the patent for the Butte City townsite had the effect of an adjudication
by this Department that no mine of gold, silver, cinnabar or copper
existed within the limits covered thereby, and that no valid mining
claim or possession was held therein under existing law, and, therefore,
the legal title to everything within the exterior limits of the patented
ground passed by that instrument, and it would follow by a well settled
rule of departmnental construction that the Departnent would be thereby
ousted of jurisdiction.

But the record of the instrument itself hlas been examined, and it
appears that the patent contains the following reservation, to wit:

No title shall be hereby acquired to any mine of gold, silver, cinnabar or copper
or to any valid mining claim or possession held under existing laws of Colgr ess.

This being so, the argument in the South Star Lode case (supra)
'applies with force to the question here presented. The law provided
that no title should be acquired to this lode claim under the townsite
laws, and the towusite's evidence of title excepts it therefrom.

There reinains, therefore, a non-patented and patentable interest in
the government.

If it be suggested that the right to the use of town lots will be seri-
ously interfered with by the recognition and patenting of mining inter-
ests therein, this is answered by reference to section 2386 of the Revised
Statttes, wherein such interests are distinctly recogniized. It is therein
provided:

Where mineral veins are possessed, which possession is recognized by local author-
ity, andto the extent so possessed andrecognized,the title to town-lots to be acquired
shall be subject to such recognized possession and the necessary use thereof; but
nothing contained in this section shall be so construed as to recognize any color of
title in possessors for mining purposes as against the United States.
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The policy of the government here being formulated in distinct legis-
lative expression, nothing is left for executive discretion, except an aseer-
tainment of the facts. That has been done in this case.

I have therefore to direct that a patent issue to the mineral claimants
herein, unless farther objection appears.

The cases of the Pacific Slope Lode (supra) and the Cameron Lode
(13 L. D., 369,) are overruled, in so far as they conflict with the views
herein expressed.

RAILROA-D LANDS-ACT OF SEPTEMBER 29, 1890--IOMESTEAD.

'WEIDERT ET AL. V. KROLL.

AD actual settler on lands embraced within the forfeiture act of September 29, 1890,
at the date of the passage of said act, is entitled to a preferred right of home-
stead entry, and if he dies, without having made such entry, the right survives
to his widow, who was also at such time residing on said laud.

Where the widow in such ease makes homestead entry, and thereafter through mis-
take relinquishes said entry, and purchases the land under section 3, of said act,
when in fact not entitled to make such purchase, the entry may be reinstated
with the right to treat said purchase as a commutation thereof, or perfect said
entry in the regular manner.

Aeting Secretary yan to the Commissioner of the General Land Office,.
(W. V. D.) December 20, 1897. (c. J. W.)

The land involved in this case is the E. 4 of the SW. 4, and the E. A
of lot 1, ad the E. 4 of lot 2 of the NW. of See. 3, T. 5 N., R. 33 E.,
containing 159.31 acres, in La Grande land district, Oregon. t was
granted to the Northern Pacific Railroad Company, and was forfeited
and restored to the public domain by the act of September 29, 1890 (26
Stat., 496).

On September 29, 1S90, John Kroll (a native of Germany, who had
declared his intention to become a citizen of the United States in the
district court of the sixth judicial district, for Noble county, Minnesota,
on the 20th day of April, 1874,) was, and for several years previous
had been, an actual settler i good faith on the land aforesaid. He
died at his residence on said land, on February 27, 1891, intestate,
leaving surviving him a widow, Mary Kroll (or Krull), and four chil-
dren, Julia Weidert, Anton Kroll, Lorenz Kroll" and Marie Kreigel, all
of fll age, his only heirs at law.

On March 21, 1891 Mary Kroll (or Krull), who had resided with her
husband on said land from the time of their settlement until his death,
and who was therefore there September 29, 1890,. made homestead entry,
No. 5100 of the same, alleging in her homestead affidavit:

That I made settlement on said tract on February 12, 1885, and have resided on
said tract ever since, and have made improvements thereon, consisting of house,
well, and two miles of fencing, and that the value of the same is $900.
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On September 22, 1891, she filed a re]inquishmneit of her said home-
stead entry, and on the same day she purchased, and made cash entry,
No. 4896, of the same land under section 3 of the act of eptember
29, 1890.

On May 2, 1892, Julia Weidert (the wife of John Weidert, and the
youngest child of John Kroll, deceased), on behalf of herself and her
sister and brothers, above named, filed her affidavit of contest against
said cash entry, alleging, in substance, that John Kroll made settle-
ment upon the land in 1886. and resided thereon until the time of his
death (February 27, 1891), and had made valuable iprovements with
the intent to purchase under a general license from the railroad com-
pany when it should have earned the lands; that affiant and three
others named are the children and heirs of said John Kroll, deceased,
and are over the age of twenty-one years and citizens of the United
States, and entitled to purchase under the act of September 29, 1890;
that Mary Kroll never settled upon said tract, and was never in pos-
session of the same i any manner at all on September 29, 1890, or at
any time prior thereto; that she was not entitled to make cash entry,
No. 4896, either in her own right, or as the widow of John Kroll,
deceased; that said entry is in fraud or contestants' rights as heirs;
that, on March 21, 1891, Mary Kroll, with intent to defraud said heirs,
made homestead etry of said land, and thereafter advertised to make
final proof on September 8, 1891; that on said day affiant appeared
as one of the heirs and protested against the acceptance of said proof;
that thereupon defendant relinquished said homestead entry, and made
cash entry, No. 4896.

On the charges as above outlined, contestants asked for a hearing, to
the end that said cash entry be canceled and they be allowed to pur-
chase under the provisions of the act of September 29,1890.

By letter (H") of September 15, 1892, your office directed the local
officers to order a hearing. After the hearing, the local officers recom-
mended that the contest be dismissed, and that the widow's cash entry,
No. 4896, be held intact. On February 26, 1894, your office reversed
said decision, and held said entry for cancellation. The widow has
appealed to this Department.

It is proved that in the year 1885 John Eroll and Mary Kroll, his
wife, established their residefice on the land i contest. They went
upon it on the invitation of John Weidert, the husband of the contest-
ant, Julia Weidert, he then having more land than he could hold.
They remained upon the land until February 10, 1888, when Weidert
and his wife asserted claim to it, whereupon John Kroll took a quitclaim
deed from them to all right they might have in the land, the consider-
ation expressed in the deed being two hundred dollars. From that time
forward John Kroll and Mary continued to reside upon and cultivate
the land as actual settlers until the death of John, on February 27,1891.
It appears that when the old people settled upon the land, they had
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between six and seven hundred dollars in money. John Weidert and
his wife got to hundred dollars of it i consideration for their quit-
claim deed, and Weidert borrowed from them four hundred and fifty
dollars. John Kroll was upwards of seventy years of age and feeble;
could do no work of any consequence; his wife, Mary, was twelve years
younger, and in good health. She attended to all business and rented
out the farm; she at the date of the hearing had exhausted her resources,
except forty dollars, loaned out.

There are three classes of persons who are protected by the pro-
visions of the forfeiture act aforesaid. The second section confers a
preference right of entry upon actual settlers in good faith on lands
covered by it, on making claiml cnder the homestead laws and this act.
The third section provides for qalified citizens of the United States,
who may not be actual settlers, but who are in possession of lands,
under deed, written contract with, or license from the State or corpora-
tion, claiming it nder a legislative grant, or its assignees, executed
prior to January 1, 1888, or where persons may have settled o said
lands with the bona fide intent to secure title thereto by purchase from
the State or corporation when earned by compliance with the condi-
tions or requirements of the granting acts of Congress. Thus, two
classes are entitled to purchase under the third section of the act:
First, those who are in possession, actual or constructive, under deed,
written contract, or license; and, second, settlers who settled with bona
fide intent to secure title from the State or corporation to which the
grant was made.

That your office concluded John Kroll belonged to one or the other
of the classes last named is apparent, buat it does not distinctly appear
which one. If he belonged to neither, then it follows that, without
regard to the rights of Mary Kroll, the widow- of John Kroll, his heirs
would have no right to purchase under said section. First, then, was
John Kroll in possession of the land under a deed, written contract, or
license from the railroad company, executed prior to January 1, 1888,
made directly to him or assigned to him. It is sufficient to say that
the best evidence of such deed, written contract, or license, is the instru-
ment itself, and that parol evidence is not admissible, to show such
deed or contract, or the contents thereof, until it is first shown that it
is not in the power of the party offering secondary evidence to offer the
paper itself. In this case, the existence of a license, the contents of it,
and its assignment (which assignment must have been in writing also),
are attempted to be shown by the parol testimony of the husband of the
contestant, and without laying any foundation for secondary evidence,
or showing any effort made to secure the paper itself. The administra-
tor of John Kroll was acting in the interest of the heirs, and adverse
to the right of the widow to enter the land, and was a witness at the
hearing, and was neither asked to produce this paper nor to state if he
knew of its existence. Mary Kroll was a witness, nor is any question
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asked of her as to the existence of such paper or any knowledge which
she might have of it.

A copy of the quitelaim deed, executed by John Weidert and his wife
Julia to John Kroll, is appended to the record as an exhibit, and was
in evidence at the hearing. It makes no reference to any license or
contract with the railroad company; it affords no support to the theory
that Kroll was in possession as an assignee under the railroad coin-
pany. One of the parties to this transaction is dead, and can not be
heard, and to allow the other party to say verbally what the character
of the transaction was, when the law requires that it should be in writ-
ing, would be a most dangerous precedent, as well as violative of the
rules of evidence. There is, therefore, no legal evidence in the record
showing that John Kroll was in possession of the land as a transferee
of a license from the railroad company, and therefore entitled to pur-
chase under the third section of the act aforesaid.

But did he belong to the other class of persons who might purchase
under this section ?

the testimony of WTeidert himself contradicts the theory. that he
(Kroll) did, and the theory insisted upon has no sufficient support in
the record. On page 32 of the record, Weidert says: "We almost
knew it (meaning the land) would fall back to the government and
come out forfeited land." Referring to Pro]], Weidert says, he felt con-
fident it would be government land and he could get it for one dollar
and twenty-five cents per acre. This is not evidence of a bona fide
intent to purchase from the railroad company, but from the govern-
ment. The conclusion reached is that Kroll was not a settler with a
view to obtain title to the land from the railroad. He belonged to
neither class described in the third section of the act, and as he
acquired no right under it, none descended to his heirs. It must be
held, however, that Mary Kroll shows no right as a purchaser under
said third section of the act.

The fact that John Sroll lived for nearly six months after the pas-
sage of the forfeiture act, and took no step to predicate a claim to the
land as a purchaser from the railroad, is in harmony with the theory
that he did not make settlement with a view to purchasing fom the
railroad company. When the act of September 29, 1890, took effect, it
operated to release the land in question from the withdrawal made for
the benefit of the Northern Pacific Railroad Company, and to restore it
to the public domain. At that time Kroll and his wife were bona fide
settlers residing upon the land, and he had a preference right to enter,
but failing to do so, the right survived to his widow, and she might so
enter it. She did, in fact, make such entry. She is an uneducated
woman. She was sixty years old in 1893. She can not write her name.
She was obliged to testify through an interpreter. In consequence of
a mistake, for which she was not responsible, and by which she should
not be injured, she was induced on September 21, 1891, to relinquish



526 DECISIONS RELATING TO THE PUBLIC LANDS.

her homestead entry, and to make cash entry by purchase under sec-
tion 3 of the act of September 29, 1890, as hereinbefore stated. The
circumstances under which she relinquished her homestead entry and
substituted an entry by cash purchase on September 21, 1891, forbid
that she should be prejudiced by said mistake.

It is, terefore, directed that her homestead entry of March 21, 1891,
be reinstated, and that she be allowed to withdraw her said relinquish-
ment thereof. If within a reasonable time she so elects, the cash entry
made by her as aforesaid may be treated as a commutation of her rein-
stated homestead entry, upon proper showing in'that behalf, or in
default of such election, the cash entry will be canceled, and she will be
allowed to perfect her homestead in the regular way.

Your office decision is hereby-modified, in accordance with the fore-
going directions.

ENTRY-RIG1IT OF AMENDMENT-ADVERSE CLAIVY.

CAWOOD V. DUMAS.

The right of a settler to amend his entry so that it shall correspond with his settle-
ment, where by mnistake he has misdescribed the land, is not defeated by an
intervening adverse claim, if the applicant for the right of amendment shows
priority of settlement, due compliance with law, and does not appear by any act
of his own to have misled the adverse claimant.

Acting Secretary Ryan to te Commissioner of the General Land Office,
(W. V. D.) December 20, 1897. (E. B., jr.)

In the above entitled case the Department, on May 14,1896 (22 L. D.,
585), held that Cawood could not be allowed to amend his homestead
entry, made September 25, 1891, for the NE. 1 of section 15, T. 15 N.,
R. 1 E., Guthrie, Oklahoma, land district, so as to take, in lieu of the
land above described, the NE. 1 of section 22, same township and range
(he having settled upon and intended to enter the latter tract, the entry
of the former having been due solely to mistake in description), even
though he were the prior settler on the latter tract, for the reason that
the latter tract had been entered on September 28, 1891, by Dumas, and
to allow the amendment would be to unjustly deprive Dumas of his
right to the land in controversy. A motion by Cawood for review was
denied on December 23, 1896.

On February 6, 1897, Cawood filed a petition invoking the super-
visory authority of the Secretary, wherein he urged that the Depart-
ment having conceded that he was the prior settler on the land in
controversy, and his priority of settlement being also established by
the evidence, the Department should have directed the cancellation of
Dumas' entry and have allowed the said amendment. The petition
was entertained August 23, 1897, and the entertaining order having
been complied with, the case comes up again for consideration.



DECISIONS RELATING TO THE PUBLIC LANDS. 527

Upon careful examination of the record it is disclosed that the facts
stated in the decision of May 14, 1896, supra, are substantially correct,
except that the tracts above described were not opened to settlement
on April 22, but at noon of September 22, 1891, and that Dumas was
not aged sixty-four years, but about thirty-three years, at that time.
The age of an elderly companion of his in the race, one Fianklin, was
erroneously given for that of Dumas.

As the result of the hearing between the parties in February, 1S93,
the local office decided that Cawood was the prior settler on the land in
controversy, and, in effect, that the mistake in describing the land was
not due to any fault of his, and recommended the cancellation of Dumas'
entry and that Cawood be allowed to amend his entry so as to embrace
the tract actually settled upon by him. This decision of the local office
was affirmed by your office.

The decision of the Department supra, reversing your office decision,
assumes that the finding of facts, both by your office and the local office,
as to the absence of fault on Cawood's part in misdescribing the land,
and as to priority of settlement thereon by Cawood, is correct. It is
proper to remark in passing, that it is apparent upon the face of the
record, that the local officers who heard the witnesses testify were not
the same local officers who rendered the decision in the case, and, as
urged by counsel for Dumas, your office was therefore in error in giving
any weight to the local officers' decision on the ground that they saw
and heard the witnesses.

As hereinbefore indicated, the testimony has been now carefully
examined. It convinces the Department both that Cawood was the
prior settler upon the tract he claims, and that he was not in fault in
misdescribing the same. Relative to the misdescription, it appears
that Cawood, while hunting the corners of his claim, on the day after
the opening, found a witness tree on said section 15, near the northeast
corner of the tract he had settled upon. One Smith, in whose com-
pany Cawood then was, examined the markings on the tree and told
Cawood that these markings showed his claim to be the NE. 1 of said
section fifteen. Cawood, being himself an illiterate man, relying upon
Smith's statements, went at once to Guthrie to make entry of his claim,
and, as already indicated, misdescribed it in his entry papers.

Section 2372 of the Revised Statutes, or, more accurately, the last
clause thereof, is cited in said decision as authority for denying Cawood's
application to amend his entry. The section provides as follows:

In all cases of an entry hereafter made, of a tract of land not intended to be entered,
by a mistake of the true numbers of the tract intended to be entered, where the tract,
thus erroneously entered, does not, in quantity, exceed one half-section, and where the
certificate of the original purchaser has not been assigned, or his right in any way
transferred, the purchaser, or, in case of his death, the legal representatives, not
being assignees or transferees, may, in any case coming within the provisions of this
section, file his own affidavit, with such additional evidence as can be procured,
showing the mistake of the numbers of the tract intended to be entered, and that
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every reasonable precaution and exertion lad been used to avoid the error, with the
register and receiver of the land district within which such tract of land is situated,
who shall transmit the evidence submitted to them in each case, together with their
written opinion, both as to the existence of the mistake and the credibility of each
person testifying thereto, to the Commissioner of the General Land Office, who, if
he be entirely satisfied that the mistake has been made, and that every reasonable
precaution and exertion had been made to avoid it, is authorized to change the entry,
and transfer the payment from the tract erroneously entered, to that intended to be
entered, if unsold; hut, if sold, to any other tract liable to entry; but the oath of
the person interested shall in no case be deemed sufficient, in the absence of other
corroborating testimony, to authorize any such change of entry; nor shall anything
herein contained affect the right of third persons.

That statute, passed in 1824 (4 Stat., 31), and primarily applicable
only to cash entries of public lands, is not, therefore, {it strictissina
verbSa, applicable to the present case, yet, as was said by the Depart-
ment in the timber culture case of Christoph Nitscbka (7 L. D., 155),

the reason thereof may be appropriately applied to such cases, and .... a rule
similar to that contained in section 2372 of the Revised Statutes relative to mistakes,
may properly be and should be applied to timber culture cases, and not only to tim-
ber culture cases, but to all classes of claims, to which it is not made specifically
applicable by said section of the law.

Circular instructions making a rule similar to that of said section
2372 of general application were issued January 11, 1889 (8 L. D., 187),
and are still in force. Such rule, therefore, instead of the express pro-
visions of section 2372, is to be applied to the present case. In connec-
tion therewith is also to be applied the third section of the act of May
14, 1880 (21 Stat., 140), which reads:

That any settler who has settled, or who shall hereafter settle, on any of the pub-
lie lands of the United States, whether surveyed or unsurveyed, with the intention
of claiming the same under the homestead laws, shall be allowed the same time to
file his homestead application and perfect his original entry in the United States
land office as is now allowed to settlers under the pre-emption laws to put their claims
on record, and his right shall relate back to the date of settlement, the same as if he
settled under the pre-emption laws.

The purpose of the said rule evidently is to enable one, who, notwith-
standing he bad used reasonable care to ascertain the true description
of the tract he was entitled to enter, had by mistake described another
tract, to change his entry to the tract he intended to enter, provided
no adverse right had in the meantime attached thereto. So long as
Cawood, as the prior settler, duly complied with the law, no adverse
right could attach to the land. His application to amend appears to
have been made in apt time.

It appearing that Cawood did not intend to enter the land in section
-fifteen, and that his mistake in the attempt to describe the land he
claimed was excusable, he would have been entitled, had he so elected,
to have had his entry now of record canceled without prejudice to his
right to make another entry. In the absence of a valid adverse claim
to the land in controversy, he would, upon such cancellation, be en-
titled, if duly qualified as a homesteader, to enter that land. If he was
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entitled, therefore, to make entry of that land when he made the mis-
taken entry, he is still entitled to make entry therefor, unless he has
forfeited his right to the land by aches, or by some act or representa-
tion has so misled Dulmnas as to raise against himself a estoppel in
Dum as' favor. If Cawood had made no entry, the only question in this
case would be (1) whether he was the prior settler on the land, and, if
he was, (2) whether he had coimplied with the homestead law since.
The first question has already been answered in the affirmative.

When Cawood started for Guthrie oln September 23d, as above stated,
he left his stake with his flag thereon, a board, on which was written
his name, driven in the ground, the stakes which. had supported his
temporary tent, and his foundation of poles, o the land at the place
where he made settlement. Returning to the land September 27, 1891,
after making entry therefor, as he supposed, he at once commenced
making permanent improvements thereon and continued to reside
thereon and improve the same up to the time of the hearing, having
moved his family to the claim in October, 1891. At the time of the
hearing he had on the claimn a house of hewn logs, sixteen by twenty-
two feet, a new house, not so large as the other, nearly completed, about
thirty acres broken on which ie had already raised a crop, a stable,
cornerib, and other outbuildings-all valued at about five hundred
dollars. It would appear, therefore, relative to the second question,
that Cawood had fully complied with the homestead law since his set.
tlement.

It was not necessary that Dumas should have had actual notice of
Cawood's settlement when the former attempted to make his settlement,
as seems to have been the holding in the decision denying the motion
for review in this case, but only that Cawood's acts of settlement were
sufficient to have given Dumas notice. In the case of Trainor v. Stitzel
(7 L. D., 387), cited, it happened that Stitzel had actual notice, and the
case was decided according to the facts there. But it does not follow
therefrom that the prior settler in any case like the one at bar, must
give actual notice of his settlement. Dumas, it appears, was absent
from the land from September 25, 1891, until some time in November
following. Vhen he returned he found Cawood on the land.

When Cawood,'on October 10, 1891, discovered that he had misde-
scribed the land he claimed, lie was prompt to apply to amend his entry,
filing application therefor two days afterward. This application was
far within the time allowed him. by the third section of the act of May
14, 1880, sujpra, to make entry. He did all he could do to rectify his
mistake; and it does not appear that Dumas was misled in any way by
any act or representation of Cawood.

The cases of Brown v. West (3 L. D., 413) and Callicotte v. Gear (24
L. D., 135) are directly in point in support of the views herein expressed.
It is not deemed necessary to discuss and explain the inapplicability of
most of the numerous cases cited by counsel for Dumas. It is suffl-
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cient that none of them controvert the conclusion reached in this case.
The cases that are applicable are in Cawood's favor.

The decision of May 14, 1896, supra, must be recalled and vacated,
and the decision of your office in this case affirmed; and it is so ordered.

HOLCOMB V. STATE OF CALIFORNIA.

Motion for review of departmental decision of January 18, 1897 (24
L. D., 26), denied by Acting Secretary Ryan, December 20, 1897.

1RAILROAI) GRANT-SETTLEMENT CLAIM-ACT OF JUNE. 22, 1874.

BIGAREL V. ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO.

A homestead settler, who by alienation of the land as disqualified himself as an
entryman, is not entitled to relief inder the act of June 22, 1874, extending the
time for the completion of certain railroads in MTkinnesota, and protecting the
rights of settlers prior thereto.

Secretary Btiss to the Goiimmissioner of the General Land Office, December
W. V. D.) 21, 1897. (C. W. P.)

Charles W, Bigarel has appealed from the decision of your office of
May 9, 1896, in the case of said Bigarel against the St. Paul, Minne-
apolis and Manitoba Railway Company, rejecting his homestead appli-
cation for the NW. of Sec. 35, T. 131 N., R. 14 W., St. Cloud land
district, Minnesota.

The record history of the case is stated in your office decision as fol-
lows: Said tract is within the twenty miles indemnity limits common
to the St. Paul, Minneapolis and Manitoba, main line, and the St. Via-
cent Extension Railways. It was selected for the St. Vincent grant,
November 25, 1873, and certified to the State for said grant April 30,
1874. But this certification was revoked by the Secretary of the Inte-
rior, November 14, 1874.

On June 23, 1880, the governor of Minnesota, under the act of the
legislature of the State, approved March 1, 1877 (Special Laws of Min-
nesota, 1877, p. 257), executed a deed of reconveyance to the United
States for said land, for the benefit of Charles W. Bigarel.

- On April 3, 1883, your office having no knowledge respecting the
reconveyance of the land for Bigarel's benefit, again listed the land for
the purpose of the railway grant. The listing was re-approved by the
Secretary of the Interior April 3, 1883, and patent was issued thereon
April 23, 1883, for the benefit of the St. Vincent Extension Railway
Company, and the same was conveyed by the State to the said company,
May 9, 883. -

On October 16, 1889, Charles W. Bigarel's application to make home-
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stead entry for the said tract was rejected by the local officers, because
of conflict with said comlpany's claim; and he appealed to your office.

Accompanying the application of Bigarel to make homestead entry
is the evidence submitted by him to the State Board in 1879, in support
of his application for the relief afforded by the State law of 1877, from
which it appears that he settled on the said land in 1873, and has been
continuously residing thereon from that time, and your office held that
Bigarel is entitled to relief under the act of June 22,1874 (18 Stat., 203),
providing for an extension of time for the completion of said St. Vin-
cent Extension and other railway lines in Minnesota, ald cited the cases
of Tronnes v. St. Paul, Minneapolis and Manitoba Railway Company
(18 L. D., 201), and Eillingson. v. the same (21 L. D., 254).

On June 6, 1894, Bigarel's case was examined by your office, and it
appearing that the railway company was not present or represented at
the time, he submitted his proof before the State Board, and in order
that all parties might be heard in the matter, the local officers were
directed to order a hearing, with notice to B3igarel and the railway con-
pany of the time and place for the same, for the purpose of ascertaining
the precise condition of said NW. 1, Sec. 35, T. 131 N., R. 44 W., as to
occupancy and residence by Bigarel at and subsequent to sail act
approved June 22, 1874.

A hearing was had, September 20, 1894, all parties in interest being
present; and, upon the testimony taken, the local officers decided that
Bigairel should be allowed to enter the and; from which the company
appealed to your office.

The testimony shows that Bigarel is a citizen of the United States,
and a qualified homestead claimant;, that he settled o this land in
June, 1873, and continued to reside thereon and cultivate a crop every
season until 1889, when he made application to enter the land under
the homestead law, and initiated the present contest.

It appearing that Bigarel was a settler on the land Jne 22, 1874,
the date of the act extending the time for the completion of the said
road (18 Stat., 203), your office held that his rights as an actual settler
were saved and secured thereunder, the same as if said land had never
been granted to aid in. the construction of said railroad.

The time within which the said road should have been built under
the granting act, and the extension of June 22, 1874, expired March 3,
1876. The road not having been completed, the State of Minnesota,
by act of its legislature, dated March 1, 1877, extended the. time on
condition that the company or corporation taking the benefits thereof
should not acquire, directly or indirectly, any right, title, interest, claim
or demand in or to any tract or parcel of land within its granted or
indemnity limits, to which legal and full title had not been perfected
in said company or its successors or assigns.

At the date of this act, the land-in question had not been patented
to the State, and Bigarel having shown to the satisfaction of the State
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Board of Commissioners that he had been an actual settler on the land
Since June, 18.3, the governor made the deed of relinquishment, in his
favor, as aforesaid. But Bigarel did not nake his homestead applica-
;tion for the land until October, 1889. In the meantime, it had been
-approved and patented to the State, and by the State to the railroad
,eompany. And by papers filed at the leaving, it is shown that Bigarel
purchased the tract in question, and the NE. i of said Sec. 5, T. 131
N., R. 44 W., from the railroad company, October 4, 1883, and received

;a deed for the same. And o April 22, 1892, lie and his wife trans-
)ferred the land by warranty deed to one E. J. Webber, who is now in
,possession of the same. Your office held that

IBigarel, by his alienation of the land by sale to Webber, whatever right he hith-
-'erto may have had under his homestead claim, disqualified himself as a homestead
elaimant under sections 2290 and 2291 of the Revised Statutes, and forfeited his
right lo relief under the act of June 22, 1874; that the sale to Webber being a direct
and absolute alienation of the laud, disqanlified him from making the affidavits
required under the sections of the Revised Statutes referred to.

And his application to make homestead entry for the said NW. of
See. 35, T. 131 N., Rt. 4 W., was rejected by your, office decision.

There appears to be no error in the decision of your office.
]By the act of June 22, 1874, s'mpra, the time for the completion of the

Toad was extended, pon the following conditions:

That all rights of actual settlers and their grantees who have heretofore in good
faith entered upon and actually resided on ay of said lands prior to the passage of
this act, or who otherwise have legal rights in any of stich lands, shall be saved and
,secured to such settlers or such other persons i all respects the same as if said
lands had never been granted to aid i the construction of the said lines of railroad.

'TF e deed to Webber is a warranty deed f om Charles W. Bigarel
and wife to E. J. Webber. In explanation of the deed, Bigarel testi-
fied that lie went to Webber and told him of the existence of a mort-
gage on the land and of certain other debts; and asked him to step in
and help him lift the indebtedness; that Webber took the matter

clnder consideration and finally proposed that Bigarel should give him
(Webber) a deed of the land, and that he (Webber) and wife would
give Bigarel a contract to reconvey to him one half the property when
the indebtedness was paid; that he accepted said proposal; conveyed
*the land to Webber and received from the latter a contract for the
Teconveyance of one half of the land when the indebtedness was paid;
that he (Bigarel) went east during the following spring, with the inten-
tion of raising money to buy Webber out; that while there he traded
his contract to one Thayer, and that Webber subsequently bought the
-contract from Thayer for little or nothing.

It thus appears from Bigarel's own statement that the absolute title
-to the land is now in Webber, as he not only holds Bigarel's deed, but
also the contract given by him to Bigarel. The amount of the consid-
eration passing from Webber to Thayer is of no consequence to Big-
arel, for by his own testimony he traded the contract to Thayer, and
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he does not claim that he did not receive value, or that there was any
collusion between Webber and Thayer.

It is held in the case of Crawford v. FurgusoD, 10 L. D., 274, that te&
sale of an undivided half interest of the land covered by a homestead.
entry prior to final proof renders the homesteader incompetent to per-
fect his entry, and thatfthe defect can not be cured by a reconveyance
in the presence of an intervening contest charging incompetency.

The decision of your office is therefore affirmed.

P-RACTIC E-NOTICE-REVIE V-DESERT LAND CONTEST.

VRADENBURG'S HlnIRS ET AL. V. ORR T AL.

(ON REVIEW.)

A mere dochet entry of notice by registered letter is not evidence that service of a,
notice of decision was in fact so made.

Evidence not newlydiscovered comes too late when offered for the first time on
motion for review.

A contest against a desert land entry on the groiind of non-reclamation is prematture,.
if the entry in question vas at one time suspended, and the statutory life of the
entry has not expired exclusive ofthe period of suspension.

Secretary Bliss to the Commissioner of the General Land Qffice, December
(W. V. D.) 21, 1897. - (C. W. P.)

By letter of November 30, 1897, your office transmitted a motion by
Hirami L. Waits, John L. Wasson, Teresa Parero, W. B. Timmons, and
James EHerington, for review of departmental decision of October 12,
1897, in the case of Heirs of L. C. Vradenburg et al. against T. B. Orr,.
entryman, and Emile Chauvin, transferee (25 L. D., 323); and on the-
same day you transmitted a separate motion for review of said decisions
on the part of Thomas E. Taggart. The land involved is Sec. 10, T. 25
S., R. 25 E., Visalia land district, California.

The motion for review, on the part of Waits and others, contains ten
specifications of error; but it is unnecessary to consider any of these-
specifications (with the exception of the first, and second specifications),
as no questions in the case are presented by them which were not fully
considered by the Department when the case was decided pon the
merits. In such cases motions for review are denied. Shields v. Mc-
Donald, 18 L. D., 478, and cases cited.

It is alleged, in substance, in the first and second assignments of'
error, that the Department erred i not finding from the official records,.
to wit, a certified copy of the entries on the contest docket of the land
office at Visalia, which was filed with their joint appeal from your office
decision of April 9, 1897, that the defendant Orr was served with due
notice of the departmental order of January 12, 1891, revoking the
suspension ordered by the Department on September 12, 1877, by
registered letters, dated May 22, 1891, and August 6, 1891.
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In the cases cited in the decision complained of, it was held that on
the revocation of an order suspending a desert entry time will not run
against the entryman in the matter of reclamation, in the absence of
notice of the revocation sent to him by registered mail, and in the
decision of which a review is asked it is held that, it not appearing from
the record that due notice of the order of revocation was sent to the
entryman Orr, the contests of these petitioners were prematurely
brought and their contests were dismissed.

The docket entries of May 22, 1891, and August 6, 1891, are as fol-
lows:

"H" of April 29, 1891, decides in favor of contestant and holds entry for cancella-
tion. Parties notified. May 22,1891 (C. L. B.).

"H" of July 30, 1891, revokes the decision of April 29, 1891 ("H"), holding entry
for cancellation. Reg. notice to parties, Aug. 6, 1891 (C. L. B.).

It will be seen that the first entry does not even attempt to state how
the "Parties" were notified, and although the second entry states that
there was " eg. notice to parties," the mere docket entry of notice to
parties by registered letter Is not evidence of the fact. Rule 18 of
practice requires that
proof of service by mail shall be the affidavit of the person who mailed the notice
attached to the post office receipt for the registered letter.

Conscious of the weakness of his contention that the record shows
that the etryman bad received due notice of the revocation of the
suspension, the counsel for the petitioners has filed with the motion for
review ex parte affidavits to show that Orr did, in fact, receive notice
by registered letters of the decisions of your office of April 29,1891, and
July 30, 1891, and talked to several persons about the decision of April
29, 1891; ad that from a perusal of said decision he was apprised of
the revocation of the order of suspension. It is thus attempted by
means of ex parte affidavits, executed since the decision of the ease by
the Department, to prove that the Department was in error in deciding
that the record before it did not show that Orr had received notice of
the revocation of the suspension of his entry, in accordance with the
requirements of arnell et al. v. B1rown, on review, 21 L. D., 394; White
v. Dodge, Id., 494, and Roscoe et al. v. Foster et al., 24 L. D., 435, cited
in the decision complained of.

But the evidence is in no sense newly discovered. It is stated in the
motion that "the facts contained in these affidavits were unknown to"
the counsel for the petitioners " until November 20, 1891," but it is not
stated that the facts were not known to him or to the petitioners prior
to the trial, and evidence not newly discovered comes too late when
offered for the first time on motion for review. Hilliard on New Trials,
p. 495; Cline v. D)aul, 1 L. D., 565; Guthrie Townsite v. Paine et al. (on
review), 13 L. D., 562; Long Jim et al. v. Robinson et al. (on review), 17
L. D. 348.

The motion is therefore denied.
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As to Thomas E. Taggart, no questions are presented for considera-
tion in his motion for review which were not duly considered by the
Department when the case was decided on the merits, except in the
second specification of error. But some remarks will be made upon
the first assignment of error, in which it is alleged that the Department
erred:

By overlooking the fact that his contest was not rejected by the local officers or
excepted to by the entryman or his assignee on the ground of prematurity of charge
of non.-reclamation, and, in the face of authorities such as Hague v. Gillard et al. (21
L. D., 467), failing to count to April 22nd, 1895, the date of citation, and holding that
such charge was prematurely made.

The record shows that on July 22, 1887, Taggart filed a contest
affidavit against Orr's entry, in which it is alleged that the entryman
has not reclaimed the land nor any part of it. This contest affidavit
was rejected by the local officers "on the ground that said entry was
suspended in 1877." Taggart appealed to your office. Your office for-
warded the affidavit of contest to the Department, with the record in
the appeal of Vradenburg (see Vradenburg v. Orr, 16 L. D., 35). Upon
the decision by the Department in said case, reported in 16 L. D., 35,
your office ordered a hearing, notifying all parties, including Taggart.
At the hearing Taggart appeared, in person and by attorney, and it
appearing that, on February 18, 189.1, during the pendency of his
appeal, he had filed an affidavit of contest, in which he charges that
the land is non-desert in character, has not been reclaimed, and that
there is fraud in the filing of said entry, he was heard upon. this
affidavit of contest. The local officers held that the charge of the non-
desert character of the land was not supported by the evidence; that
there was no evidence to support the charge of fraud, and that the
charge of non-reelamation is premature and the evidence. introduced to
prove that the land had not been reclaimed was irrelevant, and had
not been considered by them, because Taggart's affidavit of contest was
filed February 18, 1891, at which date three years from the date of the
entry, exclusive of the period of suspension, had not elapsed, the entry
being suspended September 28, 1877, and the suspension revoked Feb-
ruary 10, 1891, and recommended that the contest be dismissed. Your
office affirmed the decision of the local officers and the Department
affirmed the decision of your office.

At the date of the filing of Taggart's affidavit of contest, although
the Department bad ordered the revocation of the suspension of Orr's
entry, no notice thereof had been served upon the entryman, and it is
clear that Taggart's affidavit of contest, so far as it charged a failure
to reclaim the land within the time allowed bylaw, failed to state facts
sufficient to constitute a cause of action, and there was no error in the
decisions so holding.

In the case of Brunette v. Phillips, 22 L. D., 692, Phillips's entry was
suspended by your office during an investigation of Brunette's claim to
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the land. Before Phillips had been informed of the revocation of the
suspension, Brunette filed an affidavit of contest, alleging abandon-
ment, change of residence for more than six months after entry. Upon
a hearing had the local officers recommeijded that notwithstanding that
Phillips's entry had not been relieved fron suspension six months before
the initiation of the contest, it should be canceled and Brunette permit-
ted to enter the land. Your office affirimed this jtdgment. But on fur-
ther appeal, the Department reversed your office decision and held that
the contest having been initiated prior to the expiration of six months
from the date of entry, not counting the period of suspension, was pre-
mature. See also Farnell et at. v. Brown, on review, White v. Dodge,
and Roscoe et at. . Foster et at (supra).

In Taggart's second specification of error it is alleged, that-it was
error to hold that the record does not show that the entrvman Orr had
been served with notice of the revocation of the suspension of his entry,
when the record does show a receipt which was signed by him not later than May
22nd, 1891, for a registered letter fron the local officers containing a copy of the
decision of the Commissioner of the General Land Office, dated April 2th, 1891,
referring to said revocation.

If it were admitted that the record does show these facts, Taggart
would obtain no benefit from such admission. But the record does not
show that a copy of your office decision of April 29, 1891, was served
on the entrym an.

The motion for review is accordingly denied.

RAILROAD GRANT-INDEMINITY-CONFLICTIN\G GRAkNTS.

NORTHERN PACIFIC R. R CO.

As to lands lying within the granted limits of the Northern Pacific grant, and also
within the additional indemnity limits of the Lake Snperior and Mississippi
road provided for in the act of July 13, 1866, the right of the latter company is
defeated by the grant and location of te Northern Pacilic made prior to selec-
tion on behalf of the Lake Superior and Mississippi road; but, if lands occupy-
ing such status are erroneously patented to the latter company, indemnity
therefor cannot be allowed the Northern Pacific as the lands so patented must
be charged to its grant.

Secretary BliSS t te Comm,1ission)er of the General Land Qffce, December
(W. V. D.) 2.1, 1o97. (F. W. .)

List No. 19, of selections made on account of the grant for the Northern
Pacific Railroad Company, covering 1,250.20 acres within the second
indemnity belt, provision for which was made by the joint resolution of
May 31, 1870 (16 Stat., 378), is again before this department for consid-
eration.

The list was first submitted with your office letter of October 7, 1896,
but was returned without approval by departmental letter of November
17, 1896 (24 L. D., 320).
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In said letter it was stated:
In considering the question as to the proper establishment of the terminal of the

Northern Pacific grant at Duluth, it was held in departmental decision of October
29,1896 (23 L. D., 428), that the Northern Pacific Railroad Company will not be
entitled to indemnity for any lands received by the Lake Superior and Mississippi
River Railroad Company opposite the portion of the road between Thomson and
Duluth. In referring to that part of the act of Jnly 2,1864, snra, wherein it is pro-
vided that if said route shall be found upon the line of any other railroad route to
aid in the construction ofI which lands have heretofore been granted by the United
States, as far as the routes are upon the same general line, the amount of land here-
tofore granted shall be deducted from the amount granted by this act,' it was held
that the intention of Congress evidently was to provide against making a double
grant where two land grant railroads were found to be upon the same general line,
and this can only be arrived at by charging to the Northern Pacific all lands received
by the company t which the first grant was made, opposite the portion of the lines
which are similar, whether within the primary or indemnity limits of that grant.

* It is clear therefore that the basis as assigned in the list submitted for the approval
of this Department is not a satisfactory basis, and the list is-herewith returned with-
out my approval.

It now appears that resident counsel for the company, in letter of
December 11, 1896, requested that the list be again submitted and in
said letter urge that-

It is evident that the Secretary's attention was not called to the true facts in the
case. The lands patented to the Lake Superiorand Mississippi road werenot within
its grant of iay 5,1864, as stated. They fell within the enlarged limits of the grant
nndertle actof Julyl3,1866,and formnopartofthe grant. considered by the Depart-
ment in its eastern terminal decisiou.

In said decision it was held that Congress in the grant of July 2, 1864, to the
Northern Pacific road, expressly provided-

'That if said route shall be found upon the line of any other railroad route, to aid
in the construction of which lds have been heretofore granted by the U. S. as far
as the routes are upon the same general line, the amount of land heretofore granted
shall be deducted from the amount granted by this act,'
and the Northern Pacific road from 'I'hoinsoii Junction to Duluth having fallen upon
the line of road of the Lake Superiorand Mississippi Company for which a grant had
been made lay 5, 1864, such landsfalling within thegreatof 186dshould be deducted
from the Northern Pacific grant.

The present lands do not fall within said class. They were not within the grant
of May 5, 1864, but within the grant of Jly13, 1866. Theyhad nottherefore been
heretofore granted,' when the Northern Pacific act was passed; and being patentedto
the L. S. & M. road form a proper basis for the indemnity selection of the Northern
Pacific road of lands within its second indemnity belt. In view of these facts we
request that said list 19, may be resubmitted to the Secretary with this communi-
cation in order that said list may be approved.

In resubmitting the list your office letter states-
That the grant to the State of Minnesota, to aid in the construction of the road

known as the Lake Superior and Mississippi River Railroad, was of ' every alternate
section of public land . . . . to the amount of five alternate sections per mile on
each side of the railroad,' with a provision for indemnity for losses within the grant
in place to be taken within au adjacent territory not more than twenty miles from
the road line.

The limits of the grant, therefore, when established after the location of the line
of the road, were a ten mile primary limit and a twenty mile secondary or indem-
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nity limit. The lands given as bases for these indemnity selections were not within
either of these belts. But, after the location of the general route of the road, it
became apparent, the grant being confined to the State of Minnesota, that by reason
of the proximity of the road to the boundary line of the State, the amount of land
intended to be granted by the act of 1864, could not be found within te limits pre-
scribed therein, ad Congress by act of July 13, 1866 (14 Stat., 93), gave the conm-
pany the right to select laud within thirty miles on the west side of the road, to
make up any deficiency that might le found to exist; and it is within this thirty
mile belt that the tracts given as bases aforesaid, are situated. They are also situ-
ated opposite that portion of the road between Thomson Junction and Duluth, used
by the two companies under the agreement aforesaid.

Therefore, it is clear that these lands were not within the grant of 1864, but were
granted by the act of 1866.

Now, the grant of 1866, was subsequent to the Northern Pacific grant, but the
withdrawal thereunder, made by letter of November 2, received at local office
November 17, 1866, was prior to the withdrawal on general route for and the definite
location of said Northern Pacific grant, which were August 13, 1870, and November
20, 1871, respectively.

However, in the treatment of the similar case of the overlap of the Northern
Pacific and the Oregon and California grants, it was held (14 L. )., 187), that the
Northern Pacific, being the prior grant, although the line of its road had not been
definitely located but a map of general route only had been filed, and that, subse-
quent to the grant and definite location of the Oregon and California. grant, had the.
superior right. See also the decision of the supreme court in St. Paul and Pacific .
Northern Pacific Company (139 U. S., 1), where a similar conflict was settled.

Now, if it should be determined that the right of the Northern Pacific Company
within this thirty mile indemnity belt, established under the grant of July 13, 1866,
is superior to that of the Lake Superior and Mississippi Company, and that the pat-
enting of the lands therein to the latter company was erroneous, must not these
lands be charged against the grant to the Northern Pacific Company, notwvithstand-
ing the erroneous patent to the Lake Superior and Mississippi Company? Chicago,
St. Pal, Minneapolis and Omaha Railway Company (6 L. D., 195,'209), Atchison,
Topeka and Santa Fe R. R. Co. (21 L. D., 49). If so, then they do not form a proper
basis for indemnity.

The grant to aid i the construction of the Northern Pacific Railroad
was made by the act of July 2, 1864 (14 Stat., 365).

As located and constructed, the lands made the bases for the selec-
tions under consideration, fall within the primary or granted limits,
and the grant of 1864 being one i praesenti, as against the grant made
by the act of July 13, 1866 (14 Stat.+ 93), the act of 1864 would take
precedence. See St. Paul and Pacific v. Northern Pacific (139 U. S., 1),
and cases therein cited.

The act of 1866 amended the act of May 5, 1864, making the grant
for the St. Paul and Duluth Railroad, but no right to any specific lands
capable of identification was granted, so that, if the amendment be
given effect as of the passage of the act of May 5, 1864, no rights
attached within the limit provided for in the act of 1866 until selection,
which was long subsequent to the grant and the location of the North-
ern Pacific Railroad.

The act of 1866 provides as follows:

Be it enacted, etc., That section one of the act entitled 'An act masking a grant of
lands to the State of Minnesota to aid in the construction of the railroad from Saint
Paul to Lake Superior,' approved May fifth, eighteen hundred and sixty-four, be
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amended by adding thereto the following: "Provided, further, That in case it shall
appear, when the line of the Lake Superior and Mississippi Railroad is definitely
located, that the quantity of land intended to be granted by the said act in aid of the
construction of the said road shall be deficient by reason of the line thereof running
near the boundary line of the said State of Minnesota, the said company shall be
entitled to take from other public lauds of the United States within thirty miles of
the west line of said road such an amount of lands as shall make up such deficiency:
Providel, That the same shall be taken in alternate odd sections as provided for in
said act. (a)

A similar question was considered by the supreme court in the ease
of Kansas Pacific v. Atclison 1t. R. (112 U. S., 414-421). In that ease
the lands in controversy were within the twenty ild or enlarged
granted limit of the grant for the first mentioned road, provided for in
the act of July 2, 1864, and within the indemnity limits of the grant for
the Atchison company under the act of March 3, 1863, and in the con-
sideration of the case it is stated in the opinion-

The question, therefore, for determination is, whether the grant to Kansas, by the
act of Congress of March 3, 1863, covered the title to these indemnity lands. We
are clear that it did not. It granted only alternate sections, designated by odd num-
bers, within the limit of ten miles, and from them certain portions were t be
selected from adjacent lands, if any then remained, to which no other valid claims
had originated. But what unappropriated lands would thus be found and selected
could not be known before actual selection. A right to select them within certain
limits, in case of deficiency within the tenmile limit, was. alone conferred, not a
Tight to any specific land or lands capable of identification by any principles of law
or rules of measurenient. Neither locality nor quantity is given from which such
lands could be ascertained. Ift therefore, when such selection was to be made, the
lands from which the deficiency was to be supplied had been appropriated by Con-
gress to other purposes, the right of selection became a barren right, for until selec-
tion was made the title remained in the government, subject to its disposal at its
pleasure. The graut to the Kansas Pacific Company, by the act of 1862, carried the
odd sections within the limit of ten miles from its road, and by the act of 1864 such
sections within the limit of twenty miles. The act of 1862 is to be construed, as
already said, as thongh the larger number were originally inserted in it, and, with
the exceptions stated, it must be held to pass the title to the grantee as against the
United States, and against all persons not having acquired that title previous to the
amendment.

It seems to me clear, therefore, that error was committed in patent-
ing the lands, made the bases for the selections under consideration, on
account of the grant for the St. Paul, and Duluth Railroad; this being
so, there is no provision of law pleralitting the selection of indemnity
on account thereof, and for this additional reason the list submitted is
again returned without aproval. Atchison, Topeka and Sante Fe
B. R. Co. (21 L. D., 49).

BENJAMIN . EUDAILY.

Petition for reconsideration denied December 22, 1897, by Secretary
Bliss. See departmental decision of August 5, 1897, 25 I,. D., 103.
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RIGHT OF WAY-ADDITIONAL GROUNDS.

UNION PACIFIC RY. Co.

The grant of the right of way to the Union Pacific Ry. Co. by section 2, act of July
1, 1862, may extend beyond two hundred feet on either side of the road, where
the land is desired for the uses specified in the act, and the necessity for the use
is made to appear.

Secretary Bliss to the Commnissioner of the General Land Office, December
(W. V. D.) . 22, 1897. (F. W. C.)

The Union Pacific Railway Company has appealed from the action
taken in your office letter " F " of June 8,1896, in rejecting certain appli-
cations for additional lands submitted for approval under the claimed
right of way granted by the second section of the act of July 1, 1862
(12 Stat., 489).

Said office letter states as follows:
These plats represent tracts adjoining the right of way of two hundred feet from

the central line of the company's road, and the tracts extend 726, 715 and 871.2 feet,.
respectively, from the limit of the right of way.

The language of section 2 of said act of July 1, 1862, is as follows:
"That the right of way through the public lands be, and the same is hereby

granted to said company for the constraction ofsaidrailroadaudtolegraphliue;and
the right, power and athority is hereby given to said company to take froiu the
public lands adjacent to the line of said road, earth, stones, timber, and other mate-
rials for the construction thereof; said right of way is granted to said railroad to,
the extent of two hundred feet in width on each side of said railroad where it may
pass over the public lands, including all necessary grounds for stations, buildings,
workshops, and depots, machine shops, switches, side tracks, turntables, and water
stations.

The United States shall extinguish as rapidly as may be the Indian titles to all
lands falling under the operation of this act and required for the said right of way
and grants hereinafter made."

The terms of this grant are different from most of the other grants of right of way
by Congress, which more frequently provide for a right of way to the extent of one
hundred feet or less on each side of the central line of the road, and also ground
adjacent thereto, for station puiposes, not to exceedin amount twenty acres foreach
station, and one station for each ten miles of road.

The terms of the grant to the Union Pacific R. P. Co., are of a right of way to the
extent of two hundred feet on each side of the road ieludiag all necessary grounds
for stations, buildings, etc.

I am of the opinion, therefore, that there is no authority of law for this proposed
extension of the grant of right of way for station purposes, to cover public land out-
side the two hundred foot strip of right of way on either side of the road.

Furthermore, the road has been constructed nearly thirty years, and, so far as its
right of way is concerned, the company has availed itself of the privileges of the
grant, fulfilled its requirements, filed its aps Of definite location, and as to that
portion of its grant no further approval is required (18 L. I)., 510).

The plats arc accordingly rejected, etc.

The question raised by the appeal is whether the language of the
grant of right of way restricts the entire grant to two hundred feet on
each side of the road.

It will be noted that the grant to the extent of two hundred feet on
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each side of the road is without condition, and is not made dependent
upon proof of any necessity for the use of that amount. To that extent
a right of way is granted without regard to the uses to which it nay be
applied. If it was intended to confine the grant for right of way to this
two hundred feet on each side, there was no ccasion. to say anything
more.

Following the general grant of right of way are the words, "includ-
ing all necessary grounds for stations, buildings," etc. If these words
do not apply to necessary grounds outside of the two hundred feet then
they are meaningless and were used by Congress without purpose.
Established rules of construction do not permit words, phrases and
sentences to be thus discarded where they can be reasonably given au
effect and meaning consistent with their use and presence in the
statute.

To the extent of two hundred feet, as before stated, proof of the
necessity for the use of the laud can not be exacted; therefore, the por-
tion of the statute which depends for its application upon the necessity
for using the lands for certain specified purposes, can not refer to the
same lands which are thus unconditionally granted without regard to
any specified necessity therefor.

In the case of the Union Pacific Railway Company (3 L. D., 587) it
was held that (syllabus):

An application for additional lands under section 2 of the act of July 1, 1862,
should be accompanied by an explicit showing as to the necessity of such land to
the company in the operation of its road.

This is a clear recognition of the construction above made.
Upon inquiry at your office it is learned that this company filed

altogether six station plats, all of which are in Wyoming. Three of
them, viz., stations at Cheyenne, Laramnie and Evanston, were sent to
the Department, by Sidney Dillon, on January 6, 1875, and by the
Department referred to your office on Jannary 16, 1875, "for appro-
priate action." These station grounds covered tracts more than two
hundred feet from the line of road. On February 8 1875, copies were
sent by your office to the local land office at Cheyenne, Wyoming, with
instructions to file the same and to inform parties seeking entry of the
land that title could be acquired only
to the fee subject to the use of the company, except a claim be founded upon a right
of settlement prior to the occupation for railroad purposes.

Subsequently the coinpany's attorney filed in your office three other
station plats, showing grounds to be occupied nore than two hundred
feet from the line of road, viz., at Medicine Bow, Green River and
Rawlins. By letter of your office to the land office at Cheyenne, Wyo-
ming, dated March 20, 1876, copies of the first two plats were transmit-
ted, holding that it was
proper to allow the plats to be filed as notice to all parties seeking to enter the
lands . . . . leaving the adjustment of conflicting interests thereafter to the proper
jurisdiction of the judicial tribunals,
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and that the tracts were to be disposed of subject to such rights as
the company acquire under the law. On March 22, 1876, your office
transmitted a copy of the third plat to the local land office, instructing
the officers that the tracts involved ' will be disposed of subject to such
rights as the company acquire under the law."

While none of these maps appear to have been formally approved by
this Department, yet the practical construction of the statute thereby
made is i harmony with the views here expressed.

It is accordingly held that the grant of the right of way by the act
under consideration may extend beyond two hundred feet on either
side of the road, where the land is desired for the uses specified in the
act and the necessity for the use is made to appear.

The action of your office in rejecting the applications is set aside and
they are herewith returned for further examination in the light of the

-construction of the statute herein made.

RAILROAD GRANT-UNDEMNITY SEEECTION-SE5TTLEAENT CLAIM.

BANKS v. NoRTHERN PAciFric B. R. Co.

A claim of occupancy, set up to defeat the Tight of indemnity selection, can not be
recognized, if it appears that at the date f selection the alleged occupant had
not established residence on the tract, bnt was taintainiing a home elsowhere in
the prosecution of a claim under the pre-emption law.

Secretary Bliss to the Commigissioner of the General Land Office, Dece? ber
(W. V. D.) 24, 1897. (P. J. C.)

The land involved in this appeal is the NW. I SE. and NE. i SW. ,
Sec. 19, T. 5 S., R. 4 W., Helena, Montana, land district, and is within
the fifty-mile indemnity limits of the grant to the Northern Pacific
Railroad company. It was selected by the company July 2, 1885, per
list No. 7, but the selection has not been approved.

On March 18, 1895, Nicholas Banks filed his corroborated affidavit
alleging that he had been in possession of said land since 1878; had
made improvements thereon by fencing and ultivating the same and
erected some buildings; that he did not know the land had been selected
by the company and that he had "always intended to make application
for title to said lands."

Your office ordered a hearing. The testimony was taken before a
United States commissioner and on examination thereof the local offi-
cers found that the land was in possession of Banks on July 2, 1885;
that it was fenced and that he had under cultivation about thirty-five
acres; that it was supplied with water for irrigation and had been in
Banks's possession sine6 1878. The local officers recommended that the
selection of the railroad company be canceled to the extent of the land
involved and that Banks be permitted to make entry thereof.
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On appeal your office affirmed the action of the local officers; where-
upon the railroad company prosecutes this, appeal, assigning error in
holding "that at the date of the company's selection this laud was in
the occupancy of a qualified entryman intending to acquire title to the
saie nder the settlement aws;"7 in not holding "that at the date of
the conmpany's selection Nicholas Banks was prosecuting a pre-emption
claim for other land;" and that "it was. error to hold that Banks was
asserting any claim to this land at the date of the company's selection."

It appears from the testimony that one Brundy owned one hundred
and twenty acres of land adjoining that in controversy and that he had
included a part of this land in his enclosure and cultivated some of it;
that in 1878 Banks became possessed of a mortgage that Brundy-had
given on his claim and that Banks foreclosed this mortgage.

It is not shown by the testimony whether the land in controversy was
included in Brundy's mortgage or not, but it is safe to assume that it
was not for the reason that he had no title to it.

It appears that Banks took possession of the land he thus bought
from Brundy and lived in the house that Brundy had on his land. It
is shown that during the years 1881-1882- and 1883, Banks did not
live in this house or on the land in controversy, but had leased it and
the same was in charge of a tenant; that from 1883 to 1891 he was
living some distance away from the tract in controversy holding a pre-
emption claim of which he made entry February 28, 1889. Notwith-
standing Banks's absence from the land during this long period of
time he still insists that he was residing upon the land and in explana-
tion of this says that he had two homes. He doubtless at times
stopped upon the land in controversy but it is shown by the testimony
that he never resided upon the same until he built a house thereon in
1895.

Under these circumstances, it can hardly be said that Banks had
such claim to this land at the date of the selection as would defeat the
companyns right to it under its grant. In Northern Pacific Railroad
Co. v. Tripp (19 L. D., 516), it was held:

It is well established by the repeated rulings of this Department that a person
can not maintain two claims arising under the settlement laws at one and the same
time, and while a person attempting to hold two snch claims might abandon one or
the other, and thns legalize his claim to the tract reclaimed, the nature of his claim
asserted at any given time must be arrived at by a consideration of the facts proven
in each given case..

It is admitted by. Banks that he had never resided upon the land in
controversy prior to the date of the railroad company's selection, also
that at that articular (late he was holding other land Lnder the pre-
emption law. Hence, he will come clearly nder the rule quoted above.

Your office decision is therefore reversed.
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HOME STEAD CONTEST-COMIKPLIANCE WITH LAW BY HEIRS.

COLYER v. BEACH'S HEIRS.

In determining whether the heir of a homesteader has shown a dne conipliance with
law, in the matter of cnltivation ad improvenient of the land, the means at
the command of suchy heir, his good faith, and the fact that such compliance
with law had been resumed prier to the initiation of the contest are all entitled
to receive due consideration.

Secretary Bliss to te Commissioner of the General Land Office, Decem-
(W. V. D.) ber 24,1897. (H.G.)

On August 16, 1895, George olyer filed his affidavit of contest
against the heirs of Charles A. Beach, deceased, alleging, in sub-
stance, that on January 22, 1891, during the lifetime of said decedent,
he made homestead entry for the SE. of Sec. 6, T. 41 N., R. 4 W., in
the Ashland, Wisconsin, land district, that said entryman died in
August, 1892, and that his heirs abandoned said tract for more than
six months, and had wholly failed to cultivate the same for that
period.

Notice by publication was given, and the hearing was had before
the local officers, who recommended the dismissal of the contest, and
upon appeal to your office, Oi June 4, 1896, their decision was affirmed
and the contest was dismissed.

Colyer, the contestant, appeals.
The entryman died in August, 1892, leaving as his sole heir, his

mother, Mrs. Margaret Royston, who resides in ilolton, Michigan, and
who appeared as defendant in the contest proceeding,. Since her son's
death she has expended sixty-two dollars in the improvement of the
claim, of which sum twenty dollars were used in the year 1893 and fif-
teen dollars in the year 1895, nothing having been expended in the
year 1894, Owing doubtless to the removal of the agent of Mrs. Royston
who had disbursed these moneys. The sum forwarded in 1895 was
expended prior to the initiation of tie contest. These small sums were
forwarded annually with the exception of the year 1894, to parties
residing in the locality, for the purpose of cultivating the tract, as kirs.
Royston, the heir, resided in another State, and some distance from
the land. No proper equivalent was rendered in labor ol the tract for
these moneys but this was the act of the agents of Mrs. Royston and
not her fault. She states that the land officers informed her that
she need not have any more "chopping" done, but must keep up the
improvements on the tract. The cultivation consisted of planting a
small clearing of about two acres in timothy and a few potatoes. No
attempt was made to harvest the crops, and they seem to have been put
in for the purpose of a technical compliance with the law and to render
as little service as possible in return for the sums received for cultivat-
ing the cleared portion of the tract. The cultivation contemplated by
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section 2291 of the Revised Statutes is undoubtedly the preparation
and use of the soil for agricultural purposes, whereby the land is
reclaimed from its wild state and made productive. (John T. Wooten,
5 L. D., 389.) If the moneys advanced by Mrs. Royston had been
devoted to clearing the land of timber, such action on her part would
have been considered as cultivation of the tract. (John E. Tyrl, 3 L.
D., 49.) The land officers informed her that this was not necessary,
and while the government is not concluded or estopped by such advice,
nevertheless, where a claimant acts upon it, it tends to show good faith
on his or her part. (Ard v. Brandon,156 U. S., 537, 543.) Indeed, the-
record shows that Mrs. oyston from her limited means honestly
endeavored to comply with the law, and in view of her manifest good
faith, and the fact that she resumed cultivation and improvement of
the tract before the initiation of the contest, her entry will not be
disturbed.

The decision of your office in dismissing the contest is affirmed.

RAILROAD GRANT-ACT OF AUGUST 5, 1892.

ST. PAUL, MINNEAPOLIS AND MANITOBA RY. Co.

The occupancy of town lots under a scrip location should not be held such an
adverse right, or claim, as will defeat the right of selection under the act of
August 5, 1892, where at the date of such selection the scrip as been with-
drawn, and the occupants and purchasers thereunder disc]ai n any interest
adverse to the company.

Secretary Bliss to the Commissioner of the General Land Office, Decenbier
(W. V. D.) 24, 1897. (F. W. C.)

With your office letter of May 18, 1897, was forwarded the record in
the matter of the appeal of the St. Paul, Minneapolis and Manitoba
Railway Company from your office decision of February 8, 1897, hold-
ing for cancellation its selection under the provisions of the act of
August 5, 1892 (27 Stat., 390), covering the N. - of the SW. 1 and the
S. i of the NW. -1 of See. 24, T. 154 N., R. 101 W., Minot land district,
North Dakota.

This township was surveyed in the field between August 28, and
September 27, 1892, and the township plat was approved by the
surveyor general December 8, 1892.

On December 31, 1892, the company selected this land as an unsur-
veyed tract, per its indemnity list No. 1, made under the act of August
5, 1892, supra, the township plat not having been filed in the local
office at that time, and on March 2, 1893, filed a new list, describing
the tracts by legal subdivisions according to the plat of survey which

ad in the meantime been filed.
By your office letter of March 5, 1894,. said list was forwarded with

favorable recommendation for the approval of this Department as a
asis for the issue of patent to the company. As the township plat

2670-VOL 25 35
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showed that the town of Williston was located on this land, and the
field notes stated that there are about one hundred and fifty people
residing in said town, by letter of March 21, 1894, the list was returned
to your office, for the reason that
the record shows, puineafacle, a claim adverse to that of the company, autedating
its selection, and I am of the opinion that this list should not be approved until it
is shown that suh occupants have no rights in the premises. I must therefore
refuse to approve the list as submitted without further showing on the part of the
company as to the rights of these adverse occupants shown to be upon the land by
the return of the surveyor.

Acting thereunder, the company, on December 20, 1894, forwarded
the resolution adopted by the board of trustees of the town of Willis-
ton on the 17th of November, 1894, in accordance with resolutions
adopted at a, mass meeting, called for the purpose, at which resolutions
were adopted authorizing the trustees of the town to waive and dis-
claim any interest in the premises.

The resolutions are as follows:
We, the undersigned president and clerk of the board of trustees of the town of

Williston, in the county of Williams and State of North Dakota, hereby certify that
the following resolutions were, on the 17th day of November, A. D. 1894, adopted by.
said board of trustees of said town of Williston, viz:

Whenes the tract of land described as follows, to wit: the south i of the north-
west i and the north -of the southwest I- of section 24, in township 154 north of
range 101 west, in Williams county, North Dakota, was located with Valentine
scrip in June, 1887, and the tract so located was laid out and platted into the town
of Williston, and

1fherees, nearly all the residents of said town of Williston hold their lots under
contract with said locators, and

Tfhereas, the said Valentine scrip was withdrawn on December 20th, 1892, and the
said tract selected by the St. Panl, Minneapolis and Manitoba Railway Company the
same day, nder act of August 5th, 1892, and

l'itereas, the said railway company has undertaken to carry out the contracts for
the sale of lots of said locators, and

Whereas, the delay in the issuance of the patent for said tract is a great hardship
to the residents of said town of Williston, therefore be it

Resolved, by the board of trustees of said town of Williston, that the said town of
Tillistonm has no interest in, or claim or right to the said tract, either directly or

indirectly, of any kind or nature whatsoever,
Resolved, that the town of Williston never claimed said tract of laud or any por-

tion of it, by reason of said town being located upon said tract, or for any other
reason whatsoever,

Resolved, that it is within the knowledge of this board of trustees that nobody
except the said St. Paul, Minneapolis and Manitoba Railway Company, or its assigns,
has any interest in, or claim or right to, said tract, or any portion thereof, and

Resolved, that a copy of these resolutions, certified to by the president and clerk
of the board of trustees of said town of Williston, be forwarded to the Honorable
Secretary of the Iterior of the United States, at Washington, D. C., and that hebe
requested to issue a patent for said tract of land to the St. Paul, Minneapolis and
Manitoba Railway Company.

In witness whereof we have hereto set our hands and the official seal of said town
of Williston this 17th day of November, A. D., 1894.

JNo. BRUEGGER, President. [SEAL.]
Attest:

W. J PILBROOIK, Clerle.



DECISIONS RELATING TO THE PUBLIC LANDS. 547

By letter of January 5,1895, the attorney for the company filed an
affidavit by John Bruegger, president of the board of townsite trustees
of the tw]i of Williston, in which he swears

that prior to the passage of said resolution, to wit, on the 16th day of November
1894, a mass meeting of the residents of said town isas called and held; that at said
meeting the resolutions subsequently adopted by the said board of trustees oil the
17th day of November 1894, were submitted and diseussed and said resolutions w ere
adopted by a majority of the people present at said meeting.

Before any action was taken npon this showing submitted by the
company, to wit, on March 21, 1895, the local officers forwarded an
application by John C. Field. one of the residents of said town, to
enter, under the homestead law, the SW. 1 of said Sec. 24, and in an
affidavit accompanying said application he alleged invalidity in the
company's selection on account of the adverse occupancy of the town,
and therefore petitioned the cancellation of the company's selection
and that he be allowed to enter as applied for.

This application, it appears, was rejected by your office letter of
April 3, 1895; from which action no appeal was taken; but on May 28,
1895, Field filed a new homestead application, covering the N. ! of the
SW. and the S. W of the NW. -t of said Sec. 24, the tract covered by
the comnpany's selection, and accompanied the same by an affidavit of
contest against the company's selection, in which he alleged that he
had resided upon the land involved for three years last past; that he*
had erected three buildings thereon; that he and a large number of
persons, residents of said town, had no notice of the mass meeting of
citizens, notice having appeared in a weekly paper but a few hours be-
fore the time fixed for the meeting; that he believes a clear majority
of the citizens are utterly opposed to transferring their rights to the
company; that his settlement was made with a view to entering under
the homestead law; that there has been no attempt to form a townsite,
nor declare one; and that fully three-fourths of the land covered by
his application is vacant and uncultivated.

Upon said contest hearing was ordered for August- 3, 1895,.and on
the 5th of that month the local officers dismissed the contest for want
of service upon the company. Thereupon Field's attorney asked to be
allowed to re-file the affidavit of contest and that new notice be issued;
which request was granted; and on August 9, 1895, new notice was
issued citing the parties to a hearing on September 28, 1895; upon
which date the hearing was held.

The contestant Field, after he had submitted his own testimony, filed
an affidavit for a continuance, alleging that his witnesses, some five in
number, were absent, and if present would, with one exception, testify
that there was no adequate call for the mass meeting, and that it did
not express the feelings or desires of the community. The company
admitted that the witnesses named in the application of continuance
would, if present, testify to the statements set out in said application,
and thereupon introduced testimony in its own behalf tending to show



548 DECISIONS RELATING TO THE PUBLIC LANDS.

that full publicity was given to the meeting held on November 16,
1894; and that the attendance at that meeting was larger than any
public meeting ever held in the town.

Of the five persons named in the application for a continuance, three
were shown to have been present at the mass meeting referred to.

The local officers submitted the entire record as made, without recom-
mendation, and upon consideration of the matter, in your office decision
of February 8, 1897, the application by Field to make homestead entry
of the land was denied, because it was shown that at the time of his
settlement the tract was used for the purposes of. business and trade.
From this action Field failed to appeal; so that the sole question pre-
sented by the record now before me is as to the company's right under
its selection of the tract made as before stated.

With the papers forwarded is a petition, dated August 16, 1895, and
signed by some sixteen persons, in which they state that they earnestly
desire that the townsite shall become a governuient townsite, and pro-
test against the action taken at the mass meeting called in November,
1894.

It is a fact worthy of notice that this petition was signed after the
new notice had issued upon Field's contest, under which hearing was
set for September 28, 1895, and that the ground of Field's contest was
practically the allegation niade in the petition, namely, that the action
of the town board was had without due notice having been given to
the occupants. It will be further recalled that at the hearing held
more than a month after this petition was signed, Field was unable to
secure the attendance of a single witness, the case being submitted
upon his own testimony. There is little assurance, therefore, that if
farther opportunity were given for a hearing, better results would be
now obtained.
- Although. no appearance has been entered on behalf of the town,
nor action taken looking to the entry of the tract under the townsite
laws, your office decision holds, upon the entire record as made, that-
it is clearly shown that at the time of the company's selection, adverse rights
existed in the occupants of the town. and the land was not subject to selection.

- Several petitions have been filed recently requesting that the status
of the town be early determined, as the present unsettled condition of
the question is working a hardship, improvements both public and pri-
vate being retarded and prevented.

On account of the public interests involved, and at the request of all
parties, the matter has been advanced for consideration.

In lieu of the relinquishment of certain lands described in the pre-
amble of the act of August 5, 1892, spra, the Manitoba railway com-
pany was authorized to select non-mineral lands-
not reserved, and to which no adverse right or claim shall have attached or have
been initiated at the time of making such selection.
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Prior to the company's selection of this tract in December, 1892, to
wit, in the month of June, 1887, one H. A. Bruns located the land now
in controversy with Valentine scrip said land being then unsurveyed.
Bruns thereupon platted a portion of the tract covered by his locations
as the town of Williston, and disposed of a large number of the lots
within the subdivision platted by him.

In the construction of the Manitoba road it crossed a portion of the
land covered by Bruns's location, and upon this land the railway com-
pany established a division terminus, placing thereon its necessary
round house, coal bunkers, water tanks, station house, and other nec-
essary buildings at such terminus.

While the record does not disclose it, in the attorney's brief it is
stated that the company purchased the land necessary for the placing

,of these buildings from Bruns. It is alleged by the company hat
Bruns became financially embarrassed, and that the scrip and townsite
passed into the hands of other persons. Be this as it may, it is shown
that upon some agreement entered into between the successors to the
rights under the scrip and the company, the scrip was withdrawn,
the withdrawal being filed with the company's selection of the land.
The railway company states that it agreed to protect the parties who
held contracts of purchase from Bruns, many of whom had made large
payments upon their contracts. It would appear that this was made
the moving cause for the action of the town meeting waiving any
adverse right to the railway company.. It would appear, therefore,
that the best interests of all parties would be served by recognizing
the amicable settlement entered into between the purchasers under the
scrip location and the railway company.

The question arises,however: Can it be held that the land was prop-
erly subject to the company's selection at the time it was made? For,
otherwise, it must be held that the selection was invalid and can not
be approved.

It is first necessary to ascertain the status of the occupants of this
land at the time of the company's selection in December 1892. It is
trie, the land was then being used for purposes of business and trade,
but the occupants were not settlers with a view to entry under the
town site laws but rather occupants and purchasers claiming under
the scrip location.

In the case of Keith v. Townsite of Grand Junction (on review, 3
L. D., 431) this Department held that the rule by which the validity of
a settlement is determined applies as well to townsite settlers as to
claimants under the homestead or pre-emption law.

The restriction under the act of 1892, under which the company
makes its selection applies only to lands reserved, and to those to which
an adverse right or claim shall have attached or been initiated at the
time of making selection. The only adverse claim that had been ini-
tiated to this land prior to the company's selection was that growing
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out of the scrip location, which was withdrawn prior to the filing of the
selection by the railway company, and those claiming under purchase
through the scrip location have disclaimed any. intention to contest
the company's right under its selection.

I do not think it can. be held, therefore, upon the record as nade,
that an adverse right or claim had attached or been initiated to this
land at the' time of the company's selection; and being satisfied, upon
the showing presented, that the interests of those claiming through the
scrip location, who were the only rightful adverse claimants at the time
of the company's selection. vill be best served by te approval of the
company's selectionI must reverse your office decision, and direct that
the company's list be submitted for approval, with a view to the issue
of patent thereon).:

MINING CLAIMI-ADVERSE-PROTESTU-PROOF OF EXPENDITURE.

DRAPER ET AL. . WELLS ET AL.

The fact that the expiration of the period of publication is erroneously stated i a
foot note appended to the published notice of application for a mineral patent,
will not excuse an adverse claimant fron filing his adverse within the period
fixed by the statute.

The corroboration of a protest is not a prerequisite to its recognition as a proper
basis of inquiry, where the facts charged are shown by records of which judicial
notice must be taken by the officers of the Land Department.

The statutory requirement that proof of expenditure to the amount of five hundred
dollars shall be filed during the period of publication is directory only. not
nandatory, as to the time when such proof shall be made; and proof, therefore,
tiled after the expiration of said period, shoving such expenditure made in due
time, may be properly considered.

In the case of a placer claim upon surveyed land, conforming to legal subdivisions,
the proof of the requisite expenditure inay he male otherwise than by certificate
of the United States surveyor-general.

The cases of Little Pet Lode, 4 L. D., 17; and Milton et al. . Lamb, 22 L. D., 339,
overruled.

Acting Secretary Ryan to te Comnissionelr of te General Land Ofice,
(W. V. D.) December 29, 1897. (W. A. E.)

April 5, 1895, Gilbert C. Wells et al., filed their application for patent.
to the Panther and Panther No. 2 placer mining claims, embracing the
S~, of the NE1, the N1 of the SE-, the SEj of the NW4. and the E.& of
the SW- of Sec. 32, T. 22 S., R. 68 W., Pueblo, Colorado, land district.

No protests or adverse claims were filed during the sixty days of
required publication, but June 29, 1895, several days after that time,
George S. Draper et al. offered for filing a paper purporting to be an
adverse claim, but it was not signed or sworn to. This was rejected by
the local officers July 1, 1895.

July 5, 1895,-there was filed a certificate that suit had been instituted
in the State court June 29th to sustain the adverse claim. This suit
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seems to have been abandoned since the rejection of the adverse claim
and is not even referred to by the protestants i their later papers..

July 18,1895, Wells et al. filed their application to purchase, together
with affidavits showing five hundred dollars worth of labor and improve-
ments on the claim.

July 23, 1895, Draper applied for leave. to sign and, swear to his
adverse, nunc pro tune. This being denied, he filed, on behalf of him-
self and his associates, a protest against the issutiance of patent to
Wells et al. It is alleged in this protest that the notice of application
for patent was not published in a paper of general circulation nearest
the land; that five hundred dollars worth of labor and improvements
had not been put on the claim; that no proper proof of the amount and
character of the labor and improvements was filed. dtiring the period
of publication or at all. It is further alleged that protestant and his
associates had located this land prior to the location of the applicants,
and that the former had expended about three hundred dollars in the
development and improvement of said property, and intended to pro-
cure title to the same. This protest was corroborated by S. 11. Manning,
but on the following day, July 24th, Manning filed a second affidavit,
withdrawing his corroboration, repudiating most of the statements
therein attributed to him and alleging that the corroborative affidavit
was obtained fom him by deceit.

July 27 195, Draper et al. appealed from the decision of the local
fficers, rendered July 1st, rejecting their adverse claim.
August 15, 1895, the local officers considered and dismissed the pro-

test filed July 23, and on the same day the mineral applicants were
allowed to make entry. The following day, August 16th, the entire
record Was transmitted to your office.

September 13, 1895, Draper et al. appealed from the decision of the
local officers of August 15th, rejecting their protest. This appeal,
however, was not forwarded to your office until October 7, 1895.

September 21, 1895, your office considered the case oln the first appeal
filed by Draper et a. (the second appeal not having reached your
office) and affirmed the action of the register and receiver in disinissing
the adverse on the ground that it was not signed or verified. It was
stated in said decision that there was no appeal from the action of the
local officers of August 15, 1895, rejecting the protest filed July 23,
1895, but the same had been considered, and-that "the protest as made
and corroborated lays proper grounds for a hearing, if nothing had
been filed in said matter subsequently" Manning's second affidavit
was then quoted, and it vas held that " this affidavit so modifies the
statement of said corroborating witness as to leave the protest under
consideration uncorroborated, and for this reason you should have
declined to order a hearing." The action of the local officers was
affirmed, " not because the allegations in said protest are insufficient,
but because said protest is uncorroborated." It was also-said that the
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action of the local officers in allowing entry while appeal was pending
was irregular, but that the same should remain intact since upon the
appeal the protest had proven unavailing.

October 26, 1895, Draper et al. filed another protest in exactly the
same language as that of July 23rd. This protest (forwarded to your
office without action by the register and receiver) was corroborated by
Charles W. Sellers and John G. McKee. December 3, 1895, Sellers and
McKee filed their joint affidavit, in which they so modify their corrobo-
ration as to practically leave the protest uncorroborated.

In a letter of February 17, 1896, denying a motion for review of your
office decision of September 21, 1895, the protest filed October 26, 1895,
was considered and dismissed.

March 28, 1896, Draper et al. appealed to the Department.
The local officers were right in rejecting the adverse filed June 29th,

for the reason that it was not filed within the " sixty days of publica-
tion." It is true that a foot note to the published notice, probably
placed there by the publisher for his own convenience, shows the last
publication to have been July 4,1895, but it also shows the first to have
been April 11, 1895. There would be much more than sixty days of
publication between April 11th and July 4th, so that the error was
apparent fron the foot note and could not have been misleading. This
is not a case where the published notice erroneously stated the time for
appearance or action by adverse parties and therefore misled them.
Notices of mineral applications contain in themselves no words of cita-
tion and do not purport by their own terms to fix the time for adverse
action. Following the language of the statute such a publication is
simply " a notice that such application has been made," and the statute
constitutes the citation and fixes the time for adverse action. The fact
that the notice was published for more than the required period did not
change the time fixed by law for filing an adverse. In the case of
Bonesell et al. v. McNider, (13 L. D., 286) a similar error in a foot note
to the published notice was held not to excuse the adverse claimant
from filing his adverse within the period fixed by section 2325, which
reads:

If no adverse claim shall have been filed . at the expiration of the sixty days
of publication, it shall be assumed the applicant is entitled to a patent . .. . and
that 11o adverse claim exists.

The protest charges that in answer to an inquiry by Draper, the chief
clerk in charge of the local land office stated " that the last publication
would be on July 4, 1895, and that protestant had until the evening of
July 1, 1895, in which to file his adverse." It appears from the affidavit
of this clerk that Draper's inquiry was made on June 28, 1895, and as
this was after the expiration of the sixty days of publication, it is imnma-
terial what the chief clerk may have said at that time.

The protest filed July 23, 1895, was dismissed by your office Septem-
ber 21, 1895, and that filed October 26, 1895, was dismissed February
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17, 1896,-both for the reason that the protest was uncorroborated, the
corroborating witnesses having withdrawn their statements.

In your office decision of February 17, 1896, it was said:

Under the United States mineral land laws, the filing of a protest against an appli-
cation for patent or-an entry is allowable, and when a protest has been filed against
a mineral entry, it rests in the sound discretion of the Commissioner of this office to
allow a hearing thereon; or to dismiss it. It is true that the Commissioner might in
the exercise of his discretion order a hearing in an exceptional case upon a protest,
although it was uncorroborated. But the general and almost universal practice for
many years has been to require such protests to be duly corroborated before making
an order allowing a hearing.

As a general proposition it is a correct practice to decline to consider
an uncorroborated protest where the facts alleged and upon which a
hearing is asked are not matters of record, but it is held (Pierce v.
Bond, 22 L. D., 345) that the corroboration of a protest is not a pre-
requisite to its recognition as a proper basis for inquiry where the
facts charged are shown by records of which judicial notice must be
taken by the officers of the Land Department.

The protestants allege, inter alia, that-
no proper proof of the amount and character of the improvements on said claim by
the duly constituted officer, as by statute and rules and regulations of the Land
Department required, was filed during the period of publication or at all.

This statement was either proven or disproved by the record in this
case, of which notice should have been taken, and if proven by the
record it was a proper subject of inquiry without other corroboration.
Was this allegation proven?

Section 2329 of the Revised Statutes provides that:
Claims usually called " placers," including all forms of deposit, excepting veins of

quartz, or other rock in place, shall be subject to entry and patent, nder like cir-
cumstances and conditions, and upon similar proceedings, as are provided for vein or
lode claims; but where the lands have been previously surveyed by the United
States, the entry in its exterior limits shall conform to the legal subdivisions of the
public lands.

Section 2325, having reference to proceedings to obtain patent to
vein or lode claims, provides, inter ali, that:

The claimant at the time of filing this application or at any timne thereafter, within
the sixty days of publication, shall file with the register a certificate of the United
States surveyor-general that five hundred dollars worth of labor has been expended
or improvements made upon the claim by himself or grantors.

With the record in the present case are affidavits showing the expend-
iture of five hundred dollars in labor and improvements on the claim
before the expiration of the period of publication, but these affidavits
were filed several days after that period.

The first question presented in regard to these affidavits is whether
they were filed in time to authorize their consideration; in other words,
is the provision of the statute as to the time when proof of expenditure
in labor and improvements shall be filed mandatory or only directory.
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The thing to be accomplished, the essence of the statutory require-
ment, is the development and improvement of the claim by the expenldi-
ture thereon of a stated amount in labor or improvements by the
applicant or his grantors as a condition to patenting the claim. The
proof thereof is required for the information and guidance of the gov-
ernment and not for the information or guidance of adverse parties.
Differing from the annual expenditure of one hundred dollars required
by law, this five hundred dollar expenditure is not a condition to the
maintenance of a mineral location. It is only a prerequisite to a patent,
the obtaining of which is not necessary to the continued occupation and
enjoyment of a mineral claim. The failure to make this five hundred
dollar expenditure does not subject the claim to the acquisition of
rights by others and much less would a failure to furnish proof of such
expenditure do so. The time of filing such proof does not affect the
rights of others prejudicially or at all.

Judge Cooley, in his Constitutional Limitations, (4th Ed., 93) says:
Those directions which are not of the essence of the thing to be done, but which

are given with a view merely to the proper, orderly, and prompt condunct of the
business, and by a failure to obey which the rights of those interested will not be
prejudiced, are not commonly to be regarded as mandatory; and if the act is per-
formed, but not in the time or in the precise mode indicated, it may still be suffi-
cient, if that which is done accomplishes the substantial purpose of the statute.
But this rule presupposes that no negative words are employed in the statate which
expressly or by necessary implication forbid the doing of the act at any other time
or in any other manner than as directed.

In Sutherland on Statutory Construction it is said (section 447):
Where a statute is affirmative it does not necessarily imply that the mode or time

mentioned in it are exclusive, and that the act provided for, if done at a different
time or in a different manner, will not hare effect. Such is the literal implication,
it is true; but since the letter may be modified to give effect to the intention, that
implication is often prevented by another implication, namely, that the legislature
intends what is reasonable, and especially that the act shall have effect; that its
purpose shall not be thwarted by any trivial omission, or a departure from it in
some formal, incidental and comparatively unimportant particular.

Applying this rule of construction to the provision fixing the time of
filing proof of this expenditure, it seems to clearly result that it is
directory and not mandatory.

This is apparently in conflict with what was said in the cases of Little
Pet Lode, 4 L. l)., 17, and Milton et al. v. Lamb, 22 I. P., 339, butin those
cases it was not shown, as it is here, that the expenditure had been
made before the expiration of the period of publication.

In Little Pet Lode, the certificate of the surveyor-general showing
the required expenditure was made and filed over a year after the
period of publication. It was not shown when the improvements had
actually been made, but the report of the United States deputy mineral
surveyor showed. that at the time of survey there had not. been five
hundred dollars expended.

In Milton et al. v. Lamb, the deputy who made the survey certified to
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only one hundred and twenty-five dollars worth of improvements It
was not claimed or shown that five hundred dollars had been expended
in labor and improvements prior to the expiration of the period of pub-
licatioll, and the certificate of the surveyor-general showing the required
expenditure in amount was not made until several.months after that
period.

It thus appears that thefacts in those cases were different from those
here, and that a part of what was then said was not necessary to a dis-
position of the questions actually presented. To the extent that those
cases arein conflict with the ruling here announced, they will not be
followed, and are overruled.

We come now to the question whether, in case of a placer clain upon
surveyed lands and conforming to legal sub-divisions, the proof of the
required expenditure may be made otherwise than by a certificate of
the United States surveyor-general.

It appears that it has been the practice of your office for some time
past to accept as proof of the required expenditure in such cases affi-
davits similar to those here filed. This practice is founded upon the
decision in the case of Rosina T. Gerhausei, 7 L. D., 390, wherein it was
held that (syllabus):

An examination of a placer claim and report thereon, by a deputy mineral sur-
veyor, at the expense of the applicant for patent, should not be required, here the
claim is upon surveyed laud and in conformity with legal subldivisions.

It may be observed that the statute does not require proceedings to
obtain patent to placer claims to be the same or identical with those
to obtain patent to lode claims. Section 2329 of the. Revised Statutes
provides that:

Claims usually called "placers" . shall be subject to entry and patent, nder
lik7e circumstances and conditions antl upon smilar proceedings, as are provided for
vtein or lode claims.

Now, the requirement tat the ainat shall furnish proof of the
expenditure of five hundred dollars on the claim is just as necessary,
and just as applicable, in the case of a placer claim as in the case of a
lode claim. Its object is to evidence the good faith of the claiiant and
to demonstrate the mineral character of the land; but the reason for
requiring the proof of this expenditure to be by certificate of the
surveyor-gelneral in the case of a lode claim does not seem to apply to
a placer claim located upon surveyed land according to legal sub-
divisions. Lod claims are never locatecl according to legal subdivisions
but according to the course of the vein or lode, and a special survey
and plait thereof must be ]nade. It seems to have been believed appro.
priate that the United States officer who has charge of this surveying
and platting should furnish the certificate of expenditure for labor and
improvements. With reference to placer claims, however, section 2331,
R. S., provides, inter alia, that:

Where placer claims are upou surveyed landes and conform to legal sbdivhions no
further survey or plat shall le required.
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This claim being located upon surveyed lands and conforming to legal
subdivisions, no further survey or plat is required, and the special rea-
son for requiring the certificate of the surveyor-general in lode claims
does not exist. To require such a certificate would be to put the
claimant to a considerable expense for the services of a deputy mineral
surveyor, who would have no duty to perform but to examine and report
on the labor and improvements. By the affidavits of credible witnesses
who are personally acquainted with the claim the requisite expenditure
may be conveniently and reasonably proven. The establishing of this
fact in this manier would be a similar proceeding to that provided for
vein or lode claims. If the provision for the surveyor-general's certifi-
cate in cases of vein or lode claims be mandatory, as to which no
opinion is now expressed, it is not extended in its mandatory form to
placer claims located upon surveyed land and conforming to legal sub-
divisions.

The allegation of insufficient proof of expenditure is not supported by
the record and the other charges being uncorroborated, your office
decision is affirmed.

The defendants have filed a motion to dismiss this appeal, urging
that the appellants are protestants without interest and not entitled to
appeal. The disposition of the case hereinbefore made renders it unnec-
essary to rule upon this motion.

HILL . GiBsoN.

Motion for review of departmental decision of July 27, 1897, 25 L. D.,
63, denied by Acting Secretary Ryan December 29,1897.

OKLAHOMA TOWNSITE-SEC'140N 22, ACT OF MAY 2, 1890.

CITY OF ENID.

The right to the purchase money paid on the commutation of a homestead entry for
townsite purposes can only be recognized on behalf of an independent municipal
organization .

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.) December 29, 1897. (P. J. C.)

With your office letter "M" of June 2, 1897, is transmitted the appli-
cation of S. R. Marshall, mayor and agent of the city of Enid, Okla-
homa Territory, for the payment to the said city of Enid of the sum of
$1,413.70, paid to the Secretary of the Interior by Maurice A. Wogan
for the NW. 1 of Sec. 7, T. 22 N., .R. 6 W., being cash entry No. , Enid,
Oklahoma, land district, under the provisions of section 22 of the act of
May 2, 1890 (26 Stat., 81); and also a protest against the samne, filed by
the residents of Kenwood, and accompanying papers. This matter is
submitted to the Department for instruction.
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It is stated in your office letter that Wogan made entry of the
described land July 20, 1894 " according to the approved plats of the
townsite of Kenwood, Oklahoma Territory."

There is no question raised by the protestants in this matter as to
the validity of the organization of the city of Enid, as a city of the
first class, under the Oklahoma statutes. It may be said, however,
that from an investigation of the record, together with the statute, it
seems to be regular in all particulars.

Section 5, article 5, chapter-14, of the statutes of Oklahoma (1893),
reads as follows:

The city council. ill their discretion may add from the territory adjacent to the
city limits, as (lefiled and existing at the date of the approval of this act, such adli-
tional territory as they may deer proper, and shall in every case have power to
increase or diminish the city Iimits, in such imanner as in their jdgment and dis-
cretion may redound to the benefit of the city: Prortided, That in no case shall any
adjacent territory, except when sub-divided into tracts or parcels of less than five
acres, be added to the limits of the city without the consent in writing of the owners
of a majority of the whole number of acres, owned by residents of Olklahoma, of
the territory to be added: Provded, 'I hat tracts of land in excess of five acres used
for agricultural purposes shall not be subject to city taxes.

At a special meeting of the city council, the request for which was
properly signed as provided by section , article 3, chapter 1.4, Statutes
of Oklahoma, held on the 11th day of September, 1895, an ordinance
was passed by which the land described,

known as Kenwood, being adjacent to the limits of the city of Enid and subdi-
vided into tracts, parcels, of less than five (5) acres each, be, and the same hereby
is, added to, incorporated into, and made a part and parcel of the said city of Enid.

This ordinance was published as provided by law and was to be in
full force and effect from and after publication.

It appears that W. A. Lee and five others, residents of what is said
to have been the 'townsite of Kenwood," on September 3, 1895, filed a
petition before the board of county commissioners of the county in
which the land is situated, stating that the townsite was platted and
recorded, that there were then residing upon said tract twenty-nine
persons, and asking that the townsite of Ken wood be incorporated as
the village of Kenwood under the statutes of Oklahoma.

Upon this petition the board of county commissioners, on October 8,
1895, passed a resolution by which it was ordered that a meeting of
the qualified residents be held, at a place named, on the 28th day of
October, 1895, to determine whether said territory and the people thereof
shall be an incorporated town.

It appears that the city of Enid brought a suit against the board of
county commissioners and the residents of the townsite of Kenwood,
and that a temporary restraining order was issued against the defend-
ants, by the district court, restraining them and each of them from
holding any election for the purpose of voting upon the question of
incorporation, or from making any order in respect thereto, or doing or
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performing any act with reference to the said icorporation of the said
tract of land as a village.

At the time the present application for this fund was presented to
your office, there was nothing in the record showing what was the final
disposition of this suit, but the Department is now in receipt of a cer-
tified copy of the proceedings had in this connection in the district
court, by which it appears that on March 10, 1896,

upon defendant's motion to quash the writ herein, . the court sustains
defendant's motion and dismisses this cause at plaintiff's cost.

It is not shown by anything in the ecord whether there has been
any further action taken by the residents of Kengrood to perfect the
incorporation of the same as a village, and as the record stands before
the Department to-day, it seems that Kenwood is now a part of the
city of Enid, having been attached thereto by such proceedings as are
provided for by statute. The record showing nothing to the contrary,
it must therefore be held that this tract of land, which was entered
under section 22 of the act of May 2, 1890, is now a part and parcel of
the municipality of the city of Enid.

This section of the statute, so far as relates to the subject under con-
sideration, reads as follows:

Provided, futhler, That in case any lands in said Territory of Oklahoma, which
may be occupied and iled upon as a homestead, under the provisions of law appli-
cable to said Territory, by a person who is entitled to erfect his title thereto nder
such laws, are required for townsite purposes, it shall be lawful for such person to
apply to the Secretary of the Interior to purchase the lands embraced in said home-
stead or any part thereof for townsite purposes. He shall file with the application
a plat of such proposed towusite, and if such plat shall be approved by the Secre-
tary of the Interior, lie shall issue a patent to sch person for land embraced i said
tovnsite, upon the payment of the sum of ten dollars per acre for all the lands
embraced in such townsite, except the lauds to be donated and maintained for pub-
lic purposes as provided in this section. And the sum so received by the Secretary
of the Ilterior shall be paid over to the proper authorities of the municipalities when
organized, to be used by them for school purposes only.

It is under the provisions of this statute that the city of Enid now
makes demand for the payment of the purchase moley of this tract of
'land, and upon the record as presented it seems to me that the pay-
ment should be made.

It is directed by the last paragraph of the statute quoted, that the
money " shall be paid over to the proper authorities of the municipal-
ities when oryanzed.11. That which precedes does not necessarily mnean
that land to be so purchased must at the time be within an organized
or incorporated town. It is necessary that it be required for townsite
purposes and be platted as a townsite, but a townsite and an organized
town are however not synonymous. Organization or incorporation,
while not necessary to a purchase or entry under the act, is a prerequi-
site to payment by the Secretary of the Interior, for it is to the munic-
ipality ("when organized) embracing such land that payment is to be
so made.
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In the absence of any independent municipal organization of Ken-
wood, and in view of the inclusion of this tract within the city of
Enid, the purchase money should be paid over to the proper authorities
of the latter town.

Reference is also made in your letter to the entry made by Luther
M. cGuire of 29.99 acres, being entry No. 66, for the SW. of the
NW. 4 of Sec. 8, said township and range, under the same statute.

This tract, it also appears by the record before me, has been by
legal action by the council included within the corporate limits of the
city of Enid. It is stated by your said office letter that there is the
sum of $299.93 due the authorities of the city of Enid by reason of
this transaction. There being no objection offered by any one in this
behalf, the recommendation of your office is approved.

Certificates will therefore be duly issued, addressed to the Honorable
Secretary of. the Treasury, stating that the city of Enid is entitled to
the money applied for by reason of cash purchases No. 5 and No. 66 as
aforesaid; and you are hereby directed to state an account in favor of
the city of Enid, Oklahoma Territory, for the use and benefit of the
public schools of said city.

DESaOND V. JUDD ET AL..

Motion for review of departmental decision of May 29, 1896, 22 L. D.,
619, denied by Secretary Bliss, December 31, 1897.
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UNITED STATES MINING LAWS, AND REGULATIONS THERE-

UNDER, RELATIVE TO THE RESERVATION, EXPLORATION,

LOCATION, POSSESSION, PURCHASE, AND PATENTING OF THE
MINERAL LANDS IN THE PUBLIC DOMAIN..

DEPARTMENT O THE INTERIOR,
GENERAL LA-ND OFFICE.

MINERAL LANDS OPEN TO EXPLORATION, OCCUPATION,
AND PURCHASE.

SEC. 218, R. S. In all cases lands valuable for minerals shall be Mineral lands
reserved from sale, except as otherwise expressly directed by law. reserved.

SEC. 2319. All valuable mineral deposits in lands belonging to the 4 July, 1866, .
United States, both surveyed and unsurveyed, are hereby declared to 166, 8. 5, V 14, p.
be free and open to exploration and purchase, and the lands in which 86-
they are found to occupation and purchase, by citizens of the United Mineral lands
States and those who have declared their intention to become such, by citizens.
under regulations prescribed by law, and according to the local cus-
toms or rules of miners in the several mining districts, so far as the lo May, 1872, c.
same are applibable and not iconsistent with the laws of the United 152 s 1, v. 17, p.
States.

NATURE AND EXTENT O MINING CLAIMS.

1. Mining claims are of two distinct classes: Lode claims
and placers.

LODE CLAIMS.

SEc. 2320, R. S. Mining claims upon veins or lodes of quartz or other. Length of mi-
rock in place bearing gold, silver, cinnabar, lead, tin, copper, or other inlamlodespn
valuable deposits, heretofore located, shall be governed as to length vens
along the vein or lode by the customs, regulations, and laws in force 10 May, 1872, .
at the date of their location. A mining >claim located after the tenth 152, a. 2, v. 17, P
day of May, eighteen hundred and seventy-two, whether located bv 9
one or more persons, may equal, but shall not exceed, one thousand
five hundred feet in length along the vein or lode; but no location of
a mining claim shall be made until the discovery of the vein or lode
within the limits of the. claim located. No claim shall extend more
than three hundred feet on each side of the middle of the vein at the
surface, nor shall any claim be limited by any mining regulation to
less than twenty-five feet on each side of the middle of the vein at
the surface, except where adverse rights existing on the tenth day of
May, eighteen hundred and seventy-two, render such limitation nec-
essary. The end lines of each claim shall be parallel to each other.

SEC. 2322. The locators of all mining locations heretofore made or Locators'rights
which shall hereafter be made, on any mineral vein, lode, or ledge, sit- opossession and
uated on the public domain, their heirs and assigns, where no adverse "joyment.
claim exists on the tenth day of May, eighteen hundred and seventy- 1 May, 1872, C.
two, so long as they comply with the laws of the United States, and 152, . , v. 17, p.
with State, Territorial, and local regulations not in conflict with the 91

563
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laws of the United States governing their possessory title, shall have
the exclusive right of possession and enjoyment of all the surface
included within the lines of their locations, and of all veins, lodes, and
ledges throughout their entire depth, the top or apex of which lies
inside of such srface lines extended downward vertically, although
such veins, lodes, or ledges may so far depart from a perpendicular in
their course downward as to extend outside the vertical side lines of
such surface locations. But their right of possession to such outside
parts of such veins or ledges shall be confined to sch portions
thereof as lie between vertical planes drawn downward as above
described, through the end lines of their locations, so continued in
their own direction that such planes will intersect such exterior parts
of such veins or ledges. And nothing in this section shall authorize
the locator or possessor of a vein or lode which extends in its down-
ward course beyond the vertical lines of his claim to enter upon the
surface of a claim owned or possessed by another.

Where veins SEC. 2336. Where two or more veins intersect or cross each other,
intersect, etc. priority of title shall govern, and such prior location shall be entitled

10 May, 1872, c. to all ore or mineral contained within the space of intersection; but
152, s. 14,v. 17, p. the subsequent location shall have the right of way through the space
06. of intersection for the purposes of the convenient working of the mine.

And where t o or more veins nuite, the oldest or prior location shall
take the vein below the point of union, including all the space of
intersection.

CLAIMS LOCATED OR PATENTED PRIOR TO MAY 10, 1872.

2. The status of lode claims located or patented previous
to the 10th day of May, 1872, is not changed with regard to
their extent along the lode or width of surface; but the
claim is enlarged by sections 2322 and 2328, by investing
the locator, his heirs or assigns, with the right to follow,
upon the conditions stated therein, all veins, lodes, or
ledges, the top or apex of which lies inside of the surface
lines of his claim.

3. It is to be distinctly understood, however, that the
law limits the possessory right to veins, lodes, or ledges,
other than the one named in the original location, to such
as were not adversely claimed on May 10, 1872, and that
where such other vein or ledge was so adversely claimed
at that date the right of the party so adversely claiming
is in no way impaired by the provisions of the Revised
Statutes.

CLAIMS LOCATED SUBSEQUENTLY TO MAY 10, 1872.

4. From and after the 10th May, 1872, any person who
is a citizen of the United States, or who has declared his
intention to become a citizen, may locate, record, and hold
a mining claim of fifteen hundred linear feet along the
course of any mineral vein or lode subject to location; or
an association of persons, severally qualified as above,
may make joint location of such claim of fifteen hundred
feet, but in no event can a location of a vein or lode made
subsequent to May 10, 1872, exceed fifteen hundred feet
along the course thereof, whatever may be the number of
persons composing the association.

5. With regard to the extent of surface ground adjoining
a vein or lode, and claimed for the convenient working
thereof, the Revised Statutes provide that the lateral extent
of locations of veins or lodes made after May 10, 1872, shall
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in no case exceed three hundred et on each side of the mid-
die of the vein at the surface, and that no such surface rights
shall be limited by any mining regulations to less than
twenty-five feet on each side of the middle of the vein at
the surface, except where adverse rights existing on the
10th May, 1872, may ender such limitation necessary; the
end lines of such claims to be in all cases parallel to each
other. Said lateral measurements can not extend beyond
three hundred feet on either side of the middle of the vein
at the surface, or such distance as is allowed by local laws.
For example: 400 feet can not be taken on one side and
200 feet on the other. If, however, 300 feet on each side
are allowed, and by reason of prior claims but 100 feet can
be taken on one sides the locator will not be restricted to
less than 300 feet on the other side; and when the locator
does not determine by exploration where the middle of the
vein at the surface is, his discovery shaft must be assumed
to nark such point.

6. By the foregoing it will be perceived that no lode
claim located after the 10th May, 1872, can exceed a paral-
lelogram fifteen hundred feet in length by six hundred feet
in width, but whether surface ground oftthat width can be
taken depends upon the local regulations or State or Ter-
ritorial laws in force-in the several mining districts; and
that no such local regulations or State or Territorial laws
shall limit a vein or lode claim to less than fifteen hundred
feet along the course thereof, whether the location is made
by one or more persons, nor can surface rights be limited
to less than fifty feet in width unless adverse claims exist-
ing on the 10th day of May, 1872, render such lateral lin-
itation necessary.

7. The rights granted to locators under section 2322,
Revised Statutes, are restricted to such locations on veins,
lodes,orledges as maybe "situated on the public domain."
In applications for lode claims where the survey conflicts
with the survey or location lines of a prior valid lode claim
and the ground within the conflicting surveys is excluded,
the applicant not only has no right to the excluded ground,
bat he has no right to that portion of any vein or lode the
top or apex of which lies within such excluded- ground,
unless his location was prior to May 10, 1872. His right to
the lode claimed terminates where the lode, in its onward
course or strike, intersects thetexterior'boundary of such
excluded ground and passes within it. The end line of his
survey should not, therefore, be established beyond such
intersection.

8. Where, however, the lode claim for which survey is
being made was located prior to the conflicting claim, and
such conflict is to be excluded, in order to include all ground
not so excluded the end line of the survey may be estab-
lished within the conflicting lode claim, but the line must
be so run as not to extend any farther into such conflicting
claim than may be necessary to make such end line parallel
to the other end line and at the samne time embrace the
ground so held and claimed. The useless practice in such
cases of extending both the side lines of a survey into the
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conflicting claim, and establishing an end line wholly witlin
it, beyond a point necessary under the rule just stated, will
be discontinued.

DESCRIPTION OF CLAIM AND ACTS NECESSARY IN ORDER TO HOLD THE
SAME-LOCAL RULES AND REGULATIONS.

Regulations SEC. 2324 R. S. The miners of each mining district may makeregu-
made by miners, ations not in conflict with the laws of the United States, or with

10 may, 1872, the laws of the State or Territory in which the district is situated,
152, s. 5 v. 17, p. governing the location, manner of recording, amount of work neces-
02. sary to hold possession of a mining claim, subject to the following

requirements: The location must be distinctly marked on the ground
so that its boundaries can be readily traced. All records of mining
claims hereafter made shall contain the name or names of the locators,
the date of the location, and such a description of the claim or claims
located by reference to some natural object or permanent monument
as will identify the claim. On each claim located after the tenth
day of May. eighteen hundred and seventy-two, and until a patent
has been issued therefor, not less than one hundred dollars' worth of
labor shall be performed or improvements made during each year.
On all claims located prior to the tenth day of May, eighteen hun-
dred and seventy-two, ten dollars' worth of labor shall be performed
or improvements made by the tenth day of June, eighteen hundred
and seventy-four, and each year thereafter, for each one hundred feet
in length along the vein until a patent has been issued therefor; but
where such claims are held in common, such expenditure may be
made upon any one claim; and upon a failure to comply with these
conditions, the claim or mine upon which such failure occurred shall
be open to relocation in the same manner as if no location of the same
had ever been made, provided that the original locators, their heirs,
assigns, or legal representatives, have not resumed work upon the
claim after failure and before such location. Upon the failure of any
one of several co-owners to contribute his proportion of the expendi-
tures required hereby, the co-owners who have performed the labor
or made the improvements may, at the expiration of the year, give
such delinquent co-owner personal notice in writing or notice by
publication in the newspaper published nearest the claim, for at least
once a week for ninety (lays, and if at the expiration of ninety days
after such notice in writing or by publication such delinquent should
fail or refuse to contribute his proportion of the expenditure required
by this section, his interest in the elaim shall become the property of
his co-owners who have made the required expenditures.

Claim located Be it enacted by the Setate and House of Represeettaties of the United
prior to May 10, State8 of Ametica in Congr essa ssembled, That the provisions of the fifth
1872, first annual section of the act entitled "An act to promote the development of theepniture x- .tended to Jan.1, mining resources of the United States," passed May tenth, eighteen
1875. hundred and seventy-two, which requires expenditures of labor and

improvements on claims located prior to the passage of said act, are
ap~pd.°uxnkB7t hereby so amended that the time for the first annual expenditure on
(1 Stat. L., 61) claims located prior to the passage of said act shall be extended to the

first day of January, eighteen hundred and seventy-five.
On unpatented That section twenty-three hundred and twenty-four of the Revised

claims period Statutes of the United States be amended by adding the following
commences on words: "Proided, That the period within which the work required
Jan.Ilsucceeding to be done annually on all unpatented mineral claims shall commence
~ate o ° ~ 'on the first day of January succeeding the date of location of such
Actof Congress claim, and this section shall apply to all claims located since the tenth

(P2dtJa.L226,1)80 day of May, anno Domin eighteen hundred and seventy-two."
Description of SEC. 2327, R. S. The description of vein or lode claims, upon sur-

vein claims on veyed lands, sha]l designate the location of the claim with reference
siurveyed and un- to the lines of the public surveys, but need not .conform therewith;

y a but wher, a patent shall he issued for claims upon unsilrveycd lands,
10 May, 1872, c. the surveyor-general, in extending the surveys, shall adjust the same

152, s 8, v, 17, up to the boundaries of such patented claim, according to the plait or
94' description thereof, but so as in no case to interfere with or change

the location of any such patented claim.
9. Locators can not exercise too much care in defining
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their locations at the outset, inasmuch as the law requires
that all records of mining locations made subsequent to
May 10, 1872, shall contain the name or names of the
locators, the date of the location, and such a description
of the claim or claims located, by reference to some nat-
ural object or permanent monument, as will identify the
claim.

10. No lode claim shall be located until after the discov-
ery of a vein or lode within the limits of the claim, the object
of which provision is evidently to prevent the appropriation
of presumed mineral ground for speculative purposes to
the exclusion of bona fide prospectors, before sufficient
work has been done to determine whether a vein or lode
really exists.

11. The claimant should, therefore, prior to locating his
claim, unless the vein can be traced upon the surface, sink
a shaft, or run a tunnel or drift, to a sufficient depth therein
to discover and develop a mineral-bearing vein, lode, or
crevice; should determine, if possible, the general course
of such vein in either direction from the point of discovery,
by which direction he will be governed in mariking the
boundaries of his claim on the surface. is location notice
should give the course and distance as nearly as practicable
from.the discovery shaft on the claim to some permanent,
well-known points or objects, such, for instance, as stone
monuments, blazed trees, the. confluence of streams, point
of intersection of well-known gulches, ravines, or roads,
prominent buttes, hills, etc., which may be i the immedi-
ate vicinity, and which will serve to perpetuate and fix the
loons of the claim and render it susceptible of identifica-
tion from the description thereof given in the record of
locations in the district, and should be duly recorded.

12. In addition to the foregoing data, the claimant should
state the names of adjoining claims, or, if none adjoin, the
relative positions of the nearest claims; should drive a post
or erect a monument of stones at. each corner -of his surface
ground, and at the point of discovery or discovery shaft
should fix a post, stake, or board, upon which should be
designated the name of the lode, the name or names of the
locators, the number of feet claimed, and in which direc-
tion from the point of discovery; it being essential that the
location notice filed for record, in addition to the foregoing
description, should state whether the entire claim- of fifteen
hundred feet is taken. on one side of the point of discovery,
or whether it is partly upon one and partly upon the other
side thereof, and in the latter case, how many feet are
claimed upon each side of such discovery point.

13. The location notice must be filed for record in all
respects as required by the State or Territorial laws and
local rules and regulations, if there be any.

14. In order to hold the possessory title to a mining
claim located prior to May 10, 1872, and for which a patent
has not been issued, the law requires that ten dollars shall
be expended annually in labor or improvements on each
claim of one hundred feet on the course of the vein or lode
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until a patent shall have been issued therefor; but where a
number of such claims are held in common upon the same
vein or lode, the aggregate expenditure that would be
necessary to hold all the claims, at the rate of ten dollars
per hundred feet, may be made upon any one claim. The
first annual expenditure upon claims of this class should
have been performed subsequent to May 10, 1872, and prior
to January 1, 1875. From and after January 1, 1875, the
required amount must be expended annually until patent
issues.

15. I order to hold the possessory right to a location
made since May 10, 1872, not less than one hundred dollars'
worth of labor mast be performed or improvements made
thereon annually until entry shall have been made. Under
the provisions of the act of Congress approved January
*22, 1880, the first annual expenditure becomes due and
must be performed during the calendar year succeeding
that i which the location was made. Expenditure made
or labor performed prior to the first day of January suc-
ceeding the date of location will not be considered as a part
of or applied upon the first annual expenditure required
by law.

16. Failure to make the expenditure or perform the
labor required upon a location made before or since May
10, 1872, will subject a claim to relocation, unless the origi-
nal l)cator, his heirs, assigns, or legal representatives have
resulmed work after such failure and before relocation.

17. Annual expenditure is not required subsequent to
entry, the date of issuing the patent certificate being the
date contemplated by statute.

Requirement Be itlenacted by the Senate and House of Bepresentatives of the United
of proof of ex- States of Avlerica in Congress assembled, That the provisions of section
pyendare1fo8rth numbered twenty-three hundred and twenty-four of the Revised Stat-
peudedexceptas utes of the United States, which require that on each claim located
to South aota. after the tenth day of May, eighteen hundred and seventy-two, and

f Con until patent has been issued therefor, not less than one hundred dol-
ress approved lars' worth of labor shall be performed or improvements made during

18, 1894 (28 each year, be suspended for the year eighteen hundred and ninety-four,
Stat, L., 114). so that no mining claim which h as been regul arly located an d recorded

as required by the local laws and mining regulations shall be subject
to forfeiture for nonperformance of the annual assessment for the year
eighteen hundred and ninety-four: Proided, That the claimant or
claimants of any mining location, in order to secure the benefits of
this act, shall cause to be recorded in the office where the location
notice or certificate is filed, on or before December tbirty-first, eighteen
hundred and ninety-four, a notice that he or they in good faith intend
to hold and work said claim: Provided, however, That the provisions
of this act shall not apply to the State of South Dakota.

SEC. 2. That this act shall take effect from and after its passage.
Money expend- Be it enacted by the Senate and House of Representatives of te United

ed in tunnel States of Aerica in Congress assembled, That section two thousand
persded on the three hundred and twenty-four of the Revised Statutes, be, and the
lode. same is hereby, amended so that where a person or company has or

onmay run a tunnel for the purpose of developing a lode or lodes, owned
Act of -by said person or company, the money so expended in said tunnel shall

gFebssa a, ya1875 be takeu and considered as expended on said lode or lodes, whether
(18 Stat, L,, 15). located prior to or since the passage of said act; and such person or

company shall not be required to perform work on the surface of said
lode or lodes in order to hold the same as required by said act.
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18. Upon the failure of any one-of several co-owners of a
vein, lode, or ledge, which has not been entered, to con-
tribute his proportion of the expenditures necessary to
hold the claim or claims so held in ownership in common,
the co-owners, who have performed the labor or made the
improvements as required by said Revised Statutes, may,
at the expiration of the year, give such delinquent co-owner
personal notice in writing, or notice by publication in the
newspaper published nearest the claim for at least once a
week for ninety days; and if upon the expiration of ninety
days after such notice in writing, or upon the expiration of
one hundred and eighty days after the first newspaper pub-
lication of notice, the delinquent co-owner shall have failed
to contribute his proportion to meet such expenditures or
improvements, his interest in the claim by law passes to
his co-owners who have made the expenditures or improve-
ments as aforesaid. Where a claimant alleges ownership
of a forfeited interest under the foregoing provision, the
sworn statement of the publisher as to the facts of publica-
tion, giving dates and a printed copy of the notice pub-
lished, should be furnished, and the claimant must swear
that the delinquent co-ownerfailed to contribute his proper
proportion within the period fixed by the statute.

TUNNELS.

SEC. 2323, R. S. Where a tunnel is run for the development of a vein Ownersoftn
or lode, or for the discovery of mines, the owners of such tunnel shall nuis rights of.
have the riglt of possession of all veins or lodes within three thousand 10 ay, 1872,o
feet from the face of such tunnel on the line thereof, not previously9522 s f4,v 17p
knoin to exist, discovered in such tnnmel, to the same extent as if
discovered from the surface; and locations on the line of such tunnel
of veins er lodes not appearing on the surface, made by other parties
after the commencement of the tunnel, and while the same is being
prosecuted with reasonable diligence, shall be invalid; but failure to
prosecute the work tn the tunnel for six months shall be considered
as an abandonment of the right to all undiscovered veins on the line
of such tunnel.

19. The effect of this is simply to give the proprietors of
a mining tunnel run in good faith the possessory right to
fifteen hundred feet of any blind lodes cut, discovered, or
intersected by such tunne], which were not previouslyknown
to exist, within three thousand feet from the face or point
of commencement of such tunnel, and to prohibit other
parties, after the commencement of the tunnel, from pros-
pecting for and making locations of lodes on theline thereof
and within said distance of three thousand feet, unless
such lodes appear upon the surface or were previously
known to exist.

20. The term "face," as used in said section, is construed
and held to mean the firstworking face formed in the tunnel,
and to signify the point at which the tunnel actually enters
cover; it being from this point that the three thousand feet
are to be counted upon which prospecting is prohibited as
aforesaid.

21. To avail themselves of the benefits of this provision
of law, the proprietors of a mining tunnel will be required,
at the time they enter cover as aforesaid, to give proper
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notice of their tunnel location by erecting a substantial
post, board, or monutment at the face or point of commence-
ment thereof, upOil which should be posted a good and suffi-
cient notice, giving the names of the parties or company
claiming the tunnel right; the actual or proposed course or
direction of the tunnel; the height and width thereof, and
the course and distance from such face or point of cOnI-
mencetnent to some permanent well-known objects in the
vicinity by which to fix and determine the ocus in manner
heretofore set forth applicable to locations of veins or lodes,
and at the time of posting such notice they shall, in order
that miners or prospectors may be enabled to determine
whether or not they are within the lines of the tunnel, estab-
lish the boundary lines thereof, by stakes or monuments
placed along such lines at proper intervals, to the terminus
of-the three thousand feet from the face or point of coin-
mellcemelnt of the tnel, and the lilies so marked will de-
fine and govern as to the specific boundaries within which
prospecting for lodes not previously known to exist is pro-
hibited while work on the tunnel is being prosecuted with
reasonable diligence.

22. At the time of posting notice and marking out the
lines of the tunnel as aforesaid, a full and correct copy of
such notice of location defining the tunnel claim niust be
filed for record with the mining recorder of the district, to
which notice must -be attached the sworn statement or
declaration of the ovners, claimants, or projectors of such
tunnel, setting forth the facts in the case; stating the
amount expended by themselves and their predecessors in
interest in prosecuting wolik thereon; the extent of the
work performed, and that it is bona fide their intention to
prosecute work ol the tunnel so located an(l described with
reasonable diligence for the development of a vein or lode,
or for the discovery of mines, or both, as the case may be.
This notice of location must be duly recorded, and, with
the said sworn statement attached, kept on the recorder's
files for future reference.

23. By a compliance with the foregoing much needless
difficulty will be avoided, and the way for the adjustment
of legal rights acquired in virtue of said section 2323 will
be made much more easy and certain.

24. This office will take particular care that no improper
advantage is taken of this provision of law by parties
making or professing to make tunnel locations, ostensibly
for the purposes named in the statute, but really for the
purpose of monopolizing the lands lying in front of their
tunnels to the detriment of the mining interests and to the
exclusion of bonafide prospectors or miners, but will hold
such tunnel claimants to a strict compliance with the terms
of the statutes: and a reasonable diligence on their part in
prosecuting the work is one of the essential conditions of
their implied contract. Negligence or want of due dili-
gence will be construed as working a forfeiture of their
right to all undiscovered veins on the line of such tunnel.
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PLACERS.

SEC. 2329, R. S. Claims usually called " placers," including all forms Conformity of
of deposit, excepting veins of quartz, or other rock in place, shall be placer claims to
subject to entry and patent, under like circumstances and conditions, surveyIslimit of.
and upon similar proceedings, as are provided for vein or lode claims; 9 July, 180,C.
but where the lands have been previously surveyed by the United 251, 12, v.16, p.
States, the entry. in its exterior limits shall conform to the legal sub- 3

divisions of the public lands.
SraC. 2330. Legal subdivisions of forty acres may be subdivided into Subdivisionsof

ten-acre tracts; and two or more persons, or associations of persons ten-acre tracts;
having contiguons claims of any size, although such claims may be aximum of p
less than ten acres each, may make joint entry thereof; but no loca-
tiou of a placer claim, made after the ninth day of July, eighteen 9 July, 1870, a.
hundred and seventy, shall exceed one hundred and sixty acres for 235,s. 12,v. 16,p.
any one person or association of persons, which location shall conform 217.
to theUnited States surveys; and nothing in this section contained
shall defeat or impair any bona fide preemption or homestead claim
upon agricultural lands, or authorize the sale of the improvements of
any bona fide settler to any purchaser.

SEc 2331. Where placer claims are upon surveyed lands, and con- Conformity of
form to legal subdivisions, no further survey or plat shall be required, placer claim to
and all placer-mining claims located after the tenth day of May, tir er laima.
eighteen hundred and seventy-two, shall conform as near as practica-
ble with the United States system of public-land surveys, and the 10 May, 1872, c.

152 a 1 v.1,.rectangular subdivisions of such surveys, and no such location shall 94' , , .17 p.

include more than twenty acres for each individual claimant; but
where placer claims can not be conformed to legal subdivisions, sur-
vey and plat shall be made as on unsurveyed lands; and where by the
segregation of mineral lands in any legal subdivision a quantity of
agricultural landless than forty acres remains, such fractional portion
of agricultural land may be entered by any party qualified by law,
for homestead or preemption purposes.

25. But one discovery of mineral is required to support
a placer location, whether it be of twenty acres by an
individual, or of one hundred and sixty acres or less by an
association of persons.

BUILDING STONE.

Be it enacted by te Senate and House of Representatives of the United Entry of lands
States of America in Congress assembled, hat any person authorized to chiefly valuableState may' for buildtngenter lands under the mining laws of the United States may enterstone under the
lands that are chiefly valuable for building stone under the provi-placer-mining
sions of the law in relation to placer-mineral claims: Provided, That law-
lands reserved for the benefit of the public schools or donated to any Act of Con-
State shall not be subject to entry under this act. gross approved,

An nt 4, 1892
26. This act extends the mineral-land laws so as to bring 27 Stat. L. 348).

lands chiefly valuable for building stone within the provi-
sions of said law by authorizing a placer entry of such
lands. It does not operate, however, to withdraw lands
chiefly valuable for building stone from entry under any
existing law applicable thereto. Registers and receivers
should therefore make a reference to said act on the entry
papers in the case of all placer entries made for lands con-
taining stone chiefly valuable for building purposes. It
will be noted that lands reserved for the benefit of public
schools or donated to any State are not subject to entry
under said act.
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PETROLEUM AND OTHER IIINERAL OILS.
Entry and pat- Be it enacted by the Senate and ouse of Bepresentatives of the United

enting Of lands States of America in Congress assembled, That any person authorized to
au ioethenter lands under the mining laws of the United States m ay enter and

mineral oils obtain patent to lands containing petroleum or other mineral oils,
underthe placer- and chiefly valuable therefor, under the provisions of the aivs relat-
mininglaws. ing to placer mineral claims: Provided, That lands containing such

Act of Con- petroleum or other mineral oils which have heretofore been filed polln,
gress approved, claimed, or improved as mineral, but not yet patented, may be held
Febrularyll, 1897 and patented under the provisions of this act the s me as if such fil-
(29 Stat. L., 526. ing, claim, or improvement were subsequent to the date of th e passage

hereof.

27. Itis to be observed that the provisions of the mineral
laws relating to placers are by said act extended so as to
allow the location and entry thereunder of public lands
chiefly valuable for petroleum or other mineral oils, and
entries of that nature made prior to the passage of said
act are to be considered as though made thereunder.

28. By section-2330 authority is given for the subdivision
of forty-acre legal subdivisions into ten-acre lots, which is
intended for the greater convenience of miners in segre-
gating their claims both from one another and from inter-
vening. agricultural lands.

29. It is held, therefore, that under a proper construction
of the law these ten-acre lots in mining districts should be
considered and dealt with, to all intents and purposes, as
legal subdivisions, and that an applicant having a legal
claim which conforms to one or more of these ten-acre lots,
either adjoining or cornering, may make entry thereof, after
the usual proceedings, without further survey or plat.

30. In cases of this kind, however, the notice given of
the application must bevery specific and accurate in descrip-
tion, and as the forty-acre tracts may be subdivided into
ten acre lots, either in the form of squares of ten by ten
chains, or,if parallelograms, five by twenty chains, so long
as the lines are parallel and at right angles with the lines
of the public surveys, it will be necessary that the notice
and application state specifically what ten-acre lots are
sought to be patented in addition to the other data required
in the notice.

31. Where the ten-acre subdivision is in the form of a
square it may be described, for instance, as the S E. -of the
SW. -4i of NW. -1v, or, if in the form of a parallelogram as afore-
said, it may be described as the "W. & of the W. t of the SW.

oftheNW. -(orthe N. 2 ofthe S. of the NE. -of the SEj)
of section , township , range ," as the
case may be; but, in addition to this description of the
land, the notice must give all the other dx ta that is required
in a mineral application, by which parties may be put on
inquiry as to the premises sought to be patented. The
proofs submitted with applications for claims of this kind
must show clearly the character and the extent of the
improvements upon the premises.

The proof of improvements must show their value to be
not- less than five hundred dollars and that they were made
by the applicant for patent or his grantors. The annual
expenditure to the amount of $1007 required by section.
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2324, Revised Statutes, must be made upon placer claims
as well as lode claims.

32. Applicants for patent to a placer claim, who are also
in possession of a known vein or lode included therein,
must state in their application that the placer includes
such vein or lode. The published and posted notices must
also include such statement. If veins or lodeslying within
a placer location are owned by other parties, the fact
should be distinctly stated in the application for patent,
and in all the notices. But in all cases whether the lode
is claimed or excluded, it must be surveyed and marked
upon the plat; the field notes and plat giving the area of
the lode claim or claims and the area of the placer sep-
arately. It should be remembered that an application
which omits to include an application for a known vein or
lode therein, must be construed as a conclusive declaration
that the applicant has no right of possession to the vein
or lode. Where there is no known lode or vein, the fact
must appear by the affidavit of two or more witnesses.

33. By section 2330 it is declared that no location of a
placer claim, made after July 9, 1870, shall exceed one
hundred and sixty acres for any one person or association
of persons, which location shall conform to the United
States surveys.

34. Section 2331 provides that all placer-miniDg claims
located after May 10, 1872, shall conform as nearly as prac-
ticable with the United States systems of public surveys
and the subdivisions of such surveys, and nosuch locations
shall include more than twenty acres for each individual
claimant.

35. The foregoing provisions of law are construed to
mean that after the 9th day of July, 1870, no location of a
placer claim can be made to exceed one hundred and sixty
acres, whatever may be the number of locators associated
together, or whatever the local regulations of the district
may allow; and that from and after May 10, 1872, no loca-
tion can exceed twenty acres for each individual partici-
pating therein; that is, a location by two persons can not
exceed forty acres, and one by three persons can not exceed
sixty acres.

36. The regulations hereinbefore given as to the manner
of marking locations on the ground, and placing the same
on record, must be observed in the case of placer locations
so far as the same are applicable, the law requiring, how-
ever, that where placer claims are upon surveyed public
lands tile locations must hereafter be made to conform to
legal subdivisions thereof as near as practicable.

PROCEDURE TO OBTAIN PATENT TO MINERAL LANDS.

Sxc. 2325, R. S. Apatent for anyland claimed and located forvalu- Patenta for
able deposits may be obtained in the following manner: Any person mineral lanls,
association, or corporation authorized to locate a claim under this hew obtained.
chapter, having claimed and located a piece of land for such purposes, 10 May, 1872, e.
who has, or have, complied with the terms of this chapter, may file in 12, . 6, v. 17, p.
the proper-land office an application for a patent, under oath, show- 92
ing such compliance, together with a plat and field notes of the claim
or claims in common, made by or under the direction of the United
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States surveyor-general, showing accurately the boundaries of the
claim or claims, which shall be distinctly marked by monuments on
the ground, and shall post a copy of such plat, together with a notice
of such application for a patent, in a conspicuous place on the land
embraced in such plat previous to the filing of the application for a
patent, and shall file an affidavit of at least two persons that such
notice has been duly posted, and shall file a copy of the notice in such
land office, and shall thereupou be entitled to a patent for the land, in
the manner following: The register of the land office, upon the filitg
of such application, plat, field notes, notices, and affidavits, shall pub-
lish a notice that such application has been made, for the period of
sixty days, in a newspaper to be by him designated as published near-
est to such claim; and he shall also post such notice in his office for
the same period. The claimant at the time of filing this application,
or at any time thereafter, within the sixty days of publication, shall
file with the register a certificate of the United States surveyor-general
that five hundred dollars' worth of labor has been expended or improve-
ments made upon the claim by himself or grantors; that the plat is
correct, with such further description by such reference to natural
objects or permanent monuments as shall identify the claim, and fur-
nish a accurate description, to be incorporated in the patent. At
the expiration of the sixty days of publication the claimant shall file
his affidavit, showing that the plat and notice have been posted in a
conspicuous place on the claim during such period of publication. If
no adverse claim shall have been filed with the register and the
receiver of the proper land office at the expiration of the sixty days
of publication, it shall be assumed that the applicant is entitled to a
patent, upon the payment to the proper officer of five dollars per acre,
and that no adverse claim exists; and thereafter no objection from

Applicationfoer third parties to the issuance of a patent shall be heard, except it bepatent may be 
made by author- shown that the applicant has failed to comply with the terms of this
ized agent. chapter.

See.l. AetCon- Be it enacted by the Senate and House of Representatives of fice United
gress approved States of America in Conqress assembled, That section twenty-three hun-Tannary 22 18O
(21 Stat. 1., 6). dred and twenty-five of the Revised Statutes of the United States be

amended by adding thereto the following words: "Prorided, That
where the claimantfor a patent is not a resident of or within the land
district wherein the vein, lode, ledge, or deposit sought to b patented
is located, the application for patent and the affidavits required to be
made in this section by the claimant for such patent may be made by
his, her, or its authorized agent, where said agent is conversant with
the facts songht to be established by said affidavits: And provided,
That this section shall apply to all applications now pendingfor patents
to mineral lands."

Pendingappai- Sc. 2328. Applications for patents for mining claims under former
catiens; existing laws now pending maybe prosecuted to a final decision in the General
rights. Land Office; but in such cases where adverse rights are not affected

10May, 1872,c .thereby, patents may issue in pursuance of the provisions of this
152, s.9, v. 17,p. chapter; and allpatents forimining claims upon veins orlodes hereto-
94. fore issued shall convey all the rights and privileges conferred hy this

chapter where no adverse rights existed ol the tenth day of May,
eighteen hundred and seventy-two.

37. As a condition for the making of application for
patent according to section 2325, there must be a prelimi-.
nary showing of work or expenditure upon each location,
either by showing the full amount sufficient to the mainte-
naice of possession under section 2324 for the pending
year; or, if there has been failure, it should be shown that
work has been resumed so as to pretent relocation by
adverse parties after abandonment.

The "pending year" means the calendaar year in which
application is made, and has no reference to a showing of
work at date of the final entry.

38. This preliminary showing may, where the matter is
nqnquestioned, consist of the affidavit of two or more wit-
nesses familiar with the facts.
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LODE CLA IM.

39. The claimant is required, in the first place, to have a
correct survey of his claim made under authority of the
surveyor-general .of the State or Territory in which the
claim ies, such survey to show with accuracy the exterior
surface boundaries of the claim, which. boundaries are
required to be distinctly marked by monuments on the
ground. Four plats and one copy of the original field
notes in each case will be prepared by the surveyor-gen-
eral; one plat and the original field notes to be retained in
the office of the surveyor-general, one copy of the plat to
be given the claimant for posting upon the claim, one plat
and a copy of the field notes to be given the claimant for
filing with the proper register, to be finally transmitted by
that officer, with other papers in the case, to this office. and
one plat to be sent by the surveyor-general to the register
of the proper land district, to be retained on his files for
future reference. As there is no resident surveyor-general
for the State of Arkansas, applications for the survey of
mineral claims in said State should be made to the Com-
missioner of this office, who, under the law, is ex officio the
U. S. surveyor-general.

40. The survey and p]at of mineral claims required to be
filed in the proper land office with application for patent
must be made subsequent to the recording of the location
of the mine; and when the original location is made by
survey of a United States deputy surveyor such location
survey can not be substituted for that required by the stat-
ute, as above indicated. -

DIRECTIONS FOR PREPARING PLAT.

41. The surveyors-general should designate all surveyed
mineral claims by a progressive series of numbers, begin-
ning with survey No. 37, irrespective as to whether they
are situated on srveyed or unsurveyed lands, the claim to
be so designated at date of issuing the order terefor, in
addition to the local designation of the claim; it being
required in all cases that the plat and field notes of the
survey of a claim muust, in addition to the reference to per
manent objects in the neighborhood; describe the locus of
the claim, with reference to the lines of public surveys by
a line connecting a corner of the claim with the nearest
public corner of the United States surveys, unless such
claim be on unsurveyed lands at a distance of more than
two miles from such public corner, in which latter case it
should be connected with a United States mineral monu-
ment, Such connecting line must not be more than tQ
'Tiles in length and should' be measured on the ground
direct between the points, or calculated from actually sur-
veyed traverse lines if the nature of the country should
not permit direct measurement. If a regularly established
survev corner is within two miles of a claim situated on
unsurveyed lands the connection should be made with such
corner in preference to a connection with a United States
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mineral monument. The connecting line must be surveyed
by the deputy mineral surveyor at the time of his making
the particular survey and be made a part thereof

42. Upon the approval of the survey of a mining claim
made upon surveyed lands the surveyor-general will pre-
pare and transmit to the local land office and to this office
a diagram tracing showing the portions of legal 40-acre
subdivisions made tractional by reason of the mineral sur-
vey, designating each of such portions by the proper lot
number, beginning with No. 1 in each section, and giving
the area of each lot.

43. The following particulars should be observed in the
survey of every mining claim:

(1) The exterior boundaries of the claim should be rep-
resented on the plat of survey and in the field notes.

(2) The intersection of the lines of the survey with the
lines of conflicting prior surveys should be noted in the
field notes and represented upon the plat.

(3) Conflicts with unsurveyed claims, where the applicant
for survey does not claim the area in conflict, should be
shown by actual survey.

(4) The total area of the claim embraced by the exterior
boundaries should be stated, and also the area in conflict
with each intersecting survey, substantially as follows:

Acres.
Total area of claim ........................................... 10.50
Area in conflict with survey No. 302 --------------------------- 1.56
Area in conflict with survey No. 948 ........................... 2.33
Area in conflict with Mountain Maid lode mining claim, unsur-

veyed ... .. . .-.-....... 1.48

It does not follow that because mining surveys are required
to exhibit all conflicts with prior surveys the areas of con-
flict are to be excluded. The field notes and plat are made
a part of the application for patent, and care should be
taken that the-description does not inadvertently exclude
portions intended to be retained. It is better that the
application for patent should state the portions to be
excluded in express terms.

44. The claimant is then required to post a copy of the plat
of such survey in a conspicuous place upon the claim,
together with notice of his intention to apply for a patent
therefor, which notice will give the date of posting, the
name of the claimant, the name of the claim; the mining
district and county; whether or not the location is of rec-
ord, and, if so, where the record may be found, giving the
book and page thereof; the number of feet claimed along
the vein and the presumed direction thereof; the number
of feet claimed on the lode in each direction from the point
of discovery or other well-defined place on the claim; the
names of all adjoining and conflicting claims, or, if none
exist, the notice should so state.

45. After posting the said plat and notice upon the prem-
ises, the claimant will file with the proper register and
receiver a copy of such plat and the field notes of survey of
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the claim, accompanied by the affidavit of at least two
credible witnesses that such plat and notice are posted
conspicuously upon the claim, giving the date and place of
such posting; a copy of the siotice so posted to be attached
to and form a part of said affidavit. Te plat forwarded
as part of the proof should not be folded, but rolled, so as
to prevent creasing, and either transmitted in a separ te
package or so enclosed with the other papers that it may
pass through the mails without creasing or mutilation. If
forwarded separately, the letter transmitting the papers
should state the fact.

46. Accompanying the field notes so filed must be the
sworn statement of the claimant that lie has the possessory
right to the premises therein described, in virtue of a com-
pliance by himself (and by his grantors, if he claims by
purchase) with the mining rules, regulations, and customs
of the mining district, State, or Territory in which the
claim lies, and with the mining laws of Congress; such
sworn statement to narrate briefly, but as clearly as pos-
sible, the facts constituting such compliance, the origin of
his possession, and the basis of his claim to a patent.

47. This sworn stateimnt must be supported by a copy
of the location notice, certified by the officer in charge of
the records where the same is recorded, and where the aip-
plicant for patent claims the interests of others associated
with him in making the location, or only as purchaser, in
addition to the copy of the location notice, must be fur-
nished a complete abstract of title as shown by the record
in the office where te transfers are by law required to be
recorded, certified to by the officer in charge of the record,
under his official sea]. The officer should also certify that
no conveyances affecting the title to the claim in question
appear of record other thai. those set forth in the abstract,
which abstract shall be brought down to the date of the
application for patent. Where the applicant claims as sole
locator, his affidavit should be furnished to the effect that
he has disposed of no interest i the land located.

48. In the event of the mining records in any case hav-
ing been destroyed by fire or otherwise lost, affidavit oft lie
fact should be made, and secondary evidence of possessory
title will be received, which may consist of the affidavit of
the claimant, supported by those of any other parties cog-
nizant of the facts relative to his location, occupancy,
possession, improvements, &c.; and in such case of lost
records, any deeds, certificates of location or purchase, or
other evidence which may be in the claimant's possession
and tend to establish his claim, should be filed.

4 7. Before receiving and filing a mineral application for
patent, local officers will be particular to see thatitincludes
no laud which is embraced in a prior or peliding applica-
tion for patent or entry, or for any lands embraced in a
railroad selection, or for which publication is pending or
has- been made by any other claimants, and if, in their
opinion, after investigation, it should appear that a min-
eral application should not, for these or other reasons, be
accepted and filed,' they should formally reject the same,

2 6 70-VOL 25-37
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giving the reasons therefor, ad allow the applicant thirty
days for appeal to this office under the Rules of Practice.

50. Upon the receipt of these papers, if no reason
appears for rejecting the application, the register will, at
the expense of the claimant (who must furnish the agree-
ment of the publisher to hold applicant for patent alone
responsible for charges of publication), publish a notice of
such application for the period of sixty days in a news-
paper published nearest to the claim, and will post a copy
of such notice in his office for the same period. When the
notice is published in a weekly newspaper, ten consecutive
insertions are necessary; when in a daily newspaper, the
notice must appear in each issue for sixty-one consecutive
issues, the first day of issue being excluded in estimating
the period of sixty days.

51. The notices so published and posted must be as full
and complete as possible, and embrace all the data given
in the notice posted pon the claim. Too much care can
not be exercised in the preparation of these notices, inas-
much as upon their accuracy and completeness will depend,
iii a great measure, the regularity and validity of the whole
proceeding.

52. The register shall publish the notice of application
foi- patent in a paper. of established character and general
ci ulation, to be by him designated as being the newspa-
pe r published nearest the land.

53. The claimant, either at the time of filing these papers
with the register or at any time during the sixty days' pub-
lication is required to file a certificate of the surveyor-
geleral that nt less than five hundred dollars' worth of
labor has been expended or improvements made upon the
claim, and if more than one claim is included in the appli-
cation, that an amount equal to five hundred dollars for
each claim has been expended by the applicant or his
grantors; that the plat filed by the claimant is correct;
that the field notes of the survey, as filed, furnish such
an accurate description of the claim as will, if incorporated
into a patent, serve to fully identify the premises, and that
such reference is made therein to natural objects or per-
manen t monuments as will perpetuate and fix the locus
thereof.

51. The surveyor-general should derive his information
Upon which to base his certificate as to the value of labor
expended or improvements made from his deputy who
makes the actual survey and examination upon the prem-
ises, and such deputy should specify with particularity and
full detail the character and extent of such improvements.

55. It will be the more convenient way to have this cer-
tificate indorsed by the surveyor-general, both upon the
plat and field notes of survey filed by the claimant as afore-
said.

56. After the sixty days' period of newspaper publication
has expired, the claimautwill furnishfrom the office of pub-
lication a sworn statement that the notice was published
for the statutory period, giving the first and last day of
such publication, and his own affidavit showing that the
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?lat and notice aforesaid remained conspicuously posted
upon the claim sought to be patented during said sixty days'
publication, giving the dates.

57. Upon the filing of this affidavit the register will, if
no adverse claim was filed in his office during the period of
publication, permit the claimant to pay forthe laud accord-
lng to the area given in the plat and field notes of survey
aforesaid, at the rate of five dollars for each acre and five
dollars for each tractional part of an acre, except as other-
wise provided by law, the receiver issuing the usual dupli-
cate receipt therefor. The claimant will also make a sworn
statement of all charges and fees paid by him for publica-
tion and surveys, together with all fees and money paid the
register and receiver of the land office, after which the com-
plete record will be forwarded to the Commissioner of the
General Land Office and a patent issued thereon if found
regular.

PROTEST.

58. At any time prior to the issuance of patent, protest
may be filed against the patenting of the claim as applied
for, upon any ground tending to show that the applicant
has failed to comply with the law in a matter which would
avoid the claim. Such protest can not, however, be made
the means of preserving a surface conflict lost by failure to
adverse or lost by the judgnent of the court in an adverse
suit. One holding a present joint interest in a mineral
location included in an application for patent who is
excluded from the application, so that his interest would
not be protected by the issue of patent thereon, may pro-
-test against the issuance of a patent as applied for, setting
forth in such protest the nature ad extent of his interest
in such location, and such a protestant will ba deemed a
party in interest entitled to appeal. This results from the
holding that a coowner excluded from an application for
patent does not have an adverse" claim within the mean-
ing of sections 2325- and 2326 of the Revised Statutes. See
Turner v. Sawyer, 150 U. S.,,578-5.-

59. Any party applying to make entry as trustee must
disclose fully the nature of the trust and the name of the
cestui que trust; and such trustee, as well as the benefi-
ciaries, must furnish satisfactory proof of citizenship; and
the names of beneficiaries, as well as that of the trustee,
must be inserted in the final certificate of entry.

PLACERS.

60. The proceedings to obtain patents for claims usually
called placers, including all forms of deposit, excepting
veins of quartz or other rock in place, are.similar to the
proceedings prescribed for obtaining patents for vein or lode
claims; but where said placer claim shall be upon surveyed
lands, and conforms to legal subdivisions, no further survey
or plat will be required; and all placer mining claims lo-
cated after May 1t, 1872, shall conform as nearly as practi-
cable with the United States system of public-land surveys
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and the rectangular subdivisions of such surveys, and no,
such location shall include more than twenty acres for each
individual claimant; but where placer claims can not be
conformed to legal subdivisions, survey and plat shall be
made as on unsurveyed lanes. But where such claims are
located previous to the public surveys, and do not conform
to legal subdivisions, survey, plat, and entry thereof may
be made according o the boundaries thereof, provided the
location is in all respects legal.

61. The proceedings for obtaining patents for veins or
lodes having already been fully given, it will not be neces-
sary to repeat them here, it being thought that careful
attention thereto by applicants and the local officers will
enable them to act understandingly in the matter and make
such slight modifications in the notice, or otherwise, as may
be necessary in view of the different nature of the two
classes of claims; placer claims being fixed. however, at
two dollars and fifty cents per acre, or fractional part of an
acre.

Preetlfor pa'SiC 2333, R.S. where the same person, association, or corporation
veplatiet f.pr a is in possession of a placer claim, and also a v ein or lode included

'lam etc. within the boundaries thereof, application shall be made for a patent,
10 May, 1872, c. for the placer claim, with the statement that it includes such vein or

152. ,11 v.17,,P: lode, and in such case a patent shall issue for the placer claim, subject
94. to the provisions of this chapter, including such vein or lode, upon

the payment of five dollars per acre for such vein or lode claim, and
twelity-five feet of surface on each side thereof. The remainder of
the placer claim, or any placer claim not embracing any vein or lode
claim, shall be paid for at the rate of two dollars and fifty cents per
acre, together with all costs of proceedings; and where a vein or lode,
such as is described in section twenty-three hundred and twenty, is
known to exist within the boundaries of a placer claim, all applica-
tion for a patent for such placer claim which does not include an
application for the vein or lode claim shall be construed as a conclu-
sive declaration that the claimant of the placer claim has no right of
possession of the vein or lode claim; but where the existence o f a vein
or lode in a placer claim is not known, a patent for the placer claim
shall convey all valuable mineral and other deposits within the bound-
aries thereof.

62. The first care in recognizing an application for patent
upon a placer claim must be exercised in determining the
exact classification of the lands. To this end the clearest
evidence of which the case is capable should be presented.

(1) If the claim be all placer ground, that fact must be
stated i the application and corroborated by accompany-
ing proofs; if of mixed placers and lodes, it should be so
set out, with a description of all known lodes situated
vithin the boundaries of the claim. A specific declaration,

such as is required by section 2333, Revised Statutes, must
be furnished as to each lode intended to be claimed. All
other known lodes are, by the silence of the applicant,
excluded bylawfrom all claim byhim, of whatsoever nature,
possessory or otherwise.

(2) Deputy surveyors shall, at the expense of the parties,
make full examination of all placer claims surveyed by
them, and duly note the facts as specified in the law, stat-
ing the quality and composition of the soil, the kind and
amount of timber and other vegetation,-the locus and size
of streams, and such other matters as may appear upon
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the surface of the claim. This examination should include
the character and extent of all surface and underground
workings, whether placer or lode, for mining purposes.

(3) In addition to these data, which the law requires to
be shown in all cases, the deputy should report with ref-
erence to the proximity of centers of trade or residence;
also of well-known systems of lode deposit or of individual
lodes. He should also report as to the use or adaptability
of the claim for placer mining; whether water has been
brought upon it in sufficient quantity to mine the same, or
whether it can be procured for that purpose; and, finally,
what works or expenditures have been made by the claim-
ant or his grantors for the development of the claim, and
their situation and location with respdct to the same as
applied for.

(4) This examination should be reported by the deputy
under oath to the surveyor-general, and duly corroborated;
and a copy of the same should be furnished with the appli-
cation for patent to the claim, constituting a part thereof,
and included in the oath of the applicant.

(5) Applications awaiting entry, whether published or
not, must be made to conform to these regulations, with
respect to examination as to the character of the land.
Entries already made will be suspended for such additional
proofs as may be deemed necessary in each case.

MfILL SITES.

63. Millsites arenotmineralentries. Onthecontrary,the
land entered must be shown to be noumineral. They are
simply auxiliary to the working of mineral claims, but as
the section granting the right of entry is embraced in the
chapter of the Revised Statutes relating to mineral lands,
they are therefore included i this circular.

SEC. 2337, P. S. Where nonraineral land not contiguous to the vein Patents for
or lode is uased or occupied by the proprietor of such vein or lode for n0 un i neral
mining or milling purposes, such nonadjacent surface ground snay be lands, etc.
.embraced and included in an application for a patent for such vein or 10 May,1S72,o.
lode, and the san lay be patented therewith subject to the samel52,s.15,v. 17p.
p reliminiary requiirements as to survey and notice as are applicable to 96.
veins or lodes; but no location hereafter made of such nonadjacent
land shall exceed five acres, and payment for the same moust be made
at the same rate as fixed by this chapter for the superficies of the lode.
The owner of a quartz mill or reduction works, pot owning a mine in
connection therewith, may also receive a patent for his mill site, as
provided in this section.

64. To avail themselves of this provision of law parties
holding the possessory right to a vein or lode, and to a
piece of nouimineral land not contiguous thereto, for min-
ing or milling purposes, not exceeding the quantity allowed
for such purpose by section 2337, United States Revised
Statutes, or prior laws, under which the laud was appro-
priate(, the proprietors of such vein or lode may file in the
proper land office their application for. a patent, und er oath,
in manner already set forth herein, which application,
together with the plat and field notes, may in lude, embrace,
and describe, in addition to the vein or ode, such noncon-
tiguous mill site, and after due proceedings as to notice,
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etc., a patent will be issued conveying the same as one
claim. The owner of a patented lode may, by an independ-
ent application, secure a mill site if good faith is manifest,
in its use or occupation in connection with the lode and
no adverse claim exists.

65. Where the original survey includes a lode claim and
also a mill site the lode claim should be described in the
plat and field notes as "Sur. No. 37, A," and the mill site-
as "Sur. No. 37, B," or whatever may be its appropriate
numerical designation; the course and distance from a
corner of the mill site to a corner of the lode claim to he
invariably given in such plat and field notes, and a copy of
the plat and notice of application for patent must be con-
spicuously posted upou the mill site as well as upon the
vein or lode for the statutory period of sixty days. In
making the entry no separate receipt or certificate need be
issued for the mill site, but the whole area of both lode and
mill site will be embraced in one entry, the price being five
dollars for each acre and fractional part of an acre embraced
by such lode and mill-site claim.

66. In case the owner of a quartz mill or reduction works
is not the owner or claimant of a vein or lode the law per-
mits him to make application therefor in the same manner
prescribed herein for mining claims, and after due notice
and proceedings, in the absence of a valid adverse filing,
to enter and receive a patent for his mill site at said price
per acre.

67. In every case there must be satisfactory proof that
the land claimed as a mill site is not mineral in character,
which proof may, where the matter is unquestioned, consist
of the sworn statement of two or more persons capable, from
acquaintance with the land, to testify understandingly.

PROOF OF CITIZENSHIP.

Proof of coti- SEc, 2321, R. S. Proof of citizenship, under this chapter, may con-
zeuship. sist, in the case of an individual, of his own affidavit thereof; in the

10 may, 1872, . case of an association of persons unincorporated, of the affidavit of
152, . 7, v. 17, p. their authorized agent, made o his owu knowledge or upon informa-
94 tion and belief; and in the case of a corporation organized under the

laws of the United States, or of any State or Territory thereof, by the
filing of a certified copy of their charter or certificate of incorporation.

68. The proof necessary to establish the citizenship of
applicants for mining patents must be made in the follow-
ing manner: In case of an incorporated company, a certi-
fied copy of their charter or certificate of incorporation
must be filed. In case of an association of persons unin-
corporated, the affidavit of their duly authorized agent,.
made upon his own knowledge or upon information and
belief, setting forth the residence of each person forming-
such association, must be submitted. This affidavit must
be accompanied by a power of attorney from the parties
forming such association, authorizing the person who makes
the affidavit of citizenship to act for them in the matter of
their application for patent.

69. In case of an individual or an association of indi-
viduals who do not appear by their duly authorized agent,
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you will require the affidavit of each applicant, showing
whether he is a native or naturalized citizen, when and
where born, and his residence.

70. In case an applicant has declared his intention to
become a citizen or has been naturalized, his affidavit must
show the date, place, and the court before which he declaled
his intention, or from which his certificate of citizenship
issued, and present residence.

71. The affidavit of the claimant as to his citizenship
may be taken before the register or receiver, or any other
officer authorized to administer oaths within the land dis-
trict; or, if the claimant is residing beyond the limits of
the district, the affidavit may be taken before the clerk of
any court .of record or before any notary public of any
State or Territory.

72. If citizenship is established by the testimony of dis-
interested persons, such testimony may be taken at any
place before any person authorized to administer oaths, and
whose official character is duly verified.

73. In sending uip the papers in the case the register
must not omit certifying to the fact that the notice was
posted in his office for the fall period of sixty days, such
certificate to state distinctly when such posting was done
and how long continued.

74. No entry will be allowed until the register has satis-
fied himself, by a careful examination, that proper proofs
have been filed upon all the points in(ieated in official reg-
ulations in. force, and that they show a sufficient ona fide
compliance with the laws and such regulations.

75. The consec.utive series of numbers of mineral entries
must be continued, whether the same are of lode or placer
claims or mill sites.

POSSESSORY RIGHT.

SEC. 2332, R. S. Where such person or association, they and their hat evidenceof possession,grantors,. have held and worked their claims fr a period equal to thoe tc.,to etablislh
time prescribed by the statute of limitations for mining claims of the a ri'ght to a pat-
State or Territory where the same may be situated, evidence of such at.
possession and working of the claims for such period shall be sbl- 9 July, 1870, .
cient to establisha right toa patent thereto underthis chapter, in the 235 , S. 13,v. 16,p.
absence of any adverse claim; but nothing in this chapter shall be 217.
deemed to impair any lien which may have attached in any way what-
ever to any mining claim or property thereto attached prior to the
issuance of a patent.

76. This provision of law will greatly lessen the burden
of proof, more especially in the case of old claims located
many years sinceg the records of which, in many cases,
have been destroyed by fire, or lost in other ways during
the lapse of time, but concerning the possessory ight to
which all controversy or litigation has long been settled.

77. When an applicant desires to make his proof of pos-
sessory right in accordance with this provision of law, he
will not be required to produce evidence of location, copies
of conveyances, or abstracts of title, as in other cases, but
will be required to furnish a duly certified copy of the
statute of limitation of mining claims for the State or Ter-
ritory, together with his sworn statement giving a clear
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and succinct narration of the facts as to the origin of his
title, and likewise as to the continuation of his possession
of the mining ground covered by his application; the area
thereof; the nature and extent of the mining that has been
done thereon; whether there has been any opposition to
his possession, or litigation with regard to his claim and,
if so, when the same ceased; whether such cessation was
caused by compromise or by judicial decree, and any addi-
tional facts within the claimant's knowvledge having a direct
bearing upon his possession and bona fides which he may
desire to submit in support of his claim.

78. There should likewise be filed a certificate, under seal
of the court having jurisdiction of mining cases within the
judicial district embracing the claim, that no suit or action
of anycharacter whatever involving the right of possession
to any l)ortion of the claim applied for is pending, and that
there has been no litigation before said court affecting the
title to said claim or any part thereof for a period equal to
the time fixed by the statute of limitationsfor mining claims
in the State or Territory as aforesaid, other than that which
has been finally decided in favor of the claimant.

79. The claimant should support his narrative of facts
relative to his p ssession, oCcupancQy, an( improvemenlts by
corroborative testimony of any disinterested person or per-
sons of credibility who may he cognizant of the facts in the
case and are capable of testifying understandingly ill the
premises.

ADVERSE CLAIMS.

Adverse claim, Sc. 2326, R. S. Where an adverse claim is filed during the period
proceedings on. of publication, it shall he upon oath of the person or persons making

the same, and shall show the nature, boundaries, and extent of suchlO~ay,572,o avrecaim, and all proceedings, except the publication of notice152, .7, v, 17, adverse ai and iln o the a tlbeayed fntile
93. and malcing and ling of the affidavit thereof, shall be stayed until

the controversy shall have been settled or decided by a court of coin-
petent jurisdiction, or the adverse claim waived. It shall be the
duty of the adverse claimant, within thirty days after filing his
claim, to commence proceedings in a court of competent jurisdiction,
to determine the question of the right of possession and prosecute
the same with reasonable diligence to final judgment; and a failure
so to do shall be a waiver of his adverse claim. Aftersuch judgment
shall have been rendered, the party entitled to the possession of the
claim, or any portion thereof, may, without giving further notice,
file a certified copy of the judgment roll with the register of the
land office, together with the certificate of the surveyor-general that
the requisite amount of labor has been expended or improvements
made thereon, and the description required in other cases, and shall
pay to the receiver five dollars per acre for his claim, together with
the proper fees, whereupon the whole proceedings and the judgment
roll shall be certified by the register to the Commissioner of the
General Land Office, and a patent shall issue thereon for the claim,
or such portion thereof as the applicant shall appear, from the decision
of the court, to rightly possess. If it appears from the decision of
the court that several parties are entitled to separate and different
portions of the claim, each party may pay for his portion of the
claim with the proper fees, and file the certificate and description by
the surveyor-general, whereupon the register shall certify the pro-
ceedings and judgment roll to the Commissioner of the General Land
Office, as in the precedino case, and patents shall issue to the several
parties according to their respective rights. Nothing herein con-
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tained shall be construed to prevent the alienation of a title con-
veyed by a patent for a mining claim to any person whatever.

Be it esacted by the Senate and House of Representatives of te United I n a i on
States of America i Congress assembled, That if, in any action brought brought title not
pnrsuant to section tenty-three hundred and tenty-six of the established in
Revised Statutes, title to the ground in controversy shall not be estab-
lished by either party, the j ury shall so find, and judgmeni t shall be Act of Congress
entered according to the verdict. In such case costs shall not be approved MAsrlh5 11 (21 Stat.allowed to either party, and the claimant shall not proceed in the E., 505).
land office or be entitled to a patent for the ground in controversy
until he shall have perfected his title.

Be it enacted by the Senate and Rose of Bepresentatives of the United Adverse claim
States of Aserica in Congress assembled, That the adverse claim required may be verified
by section twenty-three hundred and twenty-six of the Revised Stat- by agent.
utes may be verified by the oath of any duly authorized agent or See. . act of
attorney in fact of the adverse claimant cognizant of the factsstated; Congress ap
and the adverse claimant, if residing or at the tie being beyond the proved April 26,
limits of the district wherein the claim is situated, may make oath to 1112 (22 Stat. L.:
the adverse claim before the clerk of any court of record of the United
States or the State or Territory where the adverse claimant may then
be, or before any notary public of such State or Territory.

SO. An adverse mining claim must be filed with the reg-
ister and receiver of the laud office where the application
for patent was filed, or with the register and receiver of the
district in which the land is situated at the time of filing
the adverse claim. It must be on the oath of the adverse
claimant, or it may be verified by the oath of any duly
authorized agent or attorney in fact of the adverse claim-
ant cognizant of the facts stated.

81. Where an agent or attorney in fact verifies the adverse
claim, he must distinctly swear that he is such agent or
attorney, and accompany his affidavit by proof thereof.

82. The agent or attorney in fact must make the affidavit
in verification of the adverse claim within the land district
where the claim is situated.

83. The adverse notice must fully set forth the nature
and extent of te interference or conflict; whether the
adverse party claiins as a purchaser for valuable considera-
tion or as a locator; if the former, a certified copy of the
original location, the original conveyance, a duly certified
copy thereof, or an abstract of title fron the office of the -
proper recorder should be furnished, or if the transaction
was a merely verbal one he will narrate the circumstances
attending the purchase, the date thereof, and the amount
paid, which facts should be supported by the affidavit of
one or more witnesses, if any were present at the time, and
if lie claims as a locator he mast file a duly certified copy
of the location f on the office of the proper recorder.

84. In order that the" boundaries' and extent" of the
claim may be shown, it will be incumbent upon the adverse
claimant to file a plat showing his entire claim, its relative
situation or position with the one against which he claims,
and the extent of the conflict. This plat must be made
firom an'actual survey by a United States deputy surveyor,
-who will officially certify thereon to its correctness; and in
addition there mast be attached to sch plat of survey a
certificate or sworn statement by the surveyor as to the
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approximate value of the labor performed or improvements
made upon the claim by the adverse party or his predeces-
sors in interest, and the plat must indicate the position of
any shafts, tunnels, or other improvements, if any such
exist, upon the claim of the party opposing the app]ication,
and by which party said improvements were made: Pro-
vided, however, That if the application for patent describes
the claim by legal subdivisions, the adverse claimant, if
also claiming by legal subdivisions, may describe his ad-
verse claim in the same manner without further survey
or plat.

85. Upon the foregoing being filed within the sixty days'
publication, the register, or in his absence the receiver, will
give notice in writing to oth palrties to the ,Contest that
such adverse claim has been filed, informing them that the
party who filed the adverse claim will be required within
thirty days from the date of such filing to commence pro-
ceedings in a court of competent jurisdiction to determine
the question of right of possession, and to prosecute the
same with reasonable diligence to final judgment, and that,
should such adverse claimant fail to do so, his adverse claim
will be considered waived, and the application for patent
be allowed to proceed upon its merits.

86. When an adverse claim is filed as aforesaid, the reg-
ister or receiver will indorse upon the same the precise
date of filing, and preserve a record of the date of notifica-
tions issued thereon; and thereafter all proceedings on the
application for patent will be suspended, with the excep-
tion of the completion of the publication and posting of
notices and plat, and the filing of the necessary proof
thereof, until the controversy shall have been adjudicated
in court, or the adverse claim waived or withdrawn.

87. Where an adverse claim has been filed and suit
thereon commenced within the statutory period, and final
judgment determining the right of possession rendered in
favor of the applicant, it will not be sufficient for him to
file with the register a certificate of the clerk of the court,
setting forth the facts as to such judgment, but he must,
before he is allowed to make entry, file a certified copy of
the judgment, together with the other evidence required by
section 2326. Revised Statutes.

88. Where such sit has been dismissed, a certificate of
the clerk of the court to that effect Or a certified copy of
the order of dismissal will be sufficient.

89. After an adverse claim has been filed and suit com-
menced, a relinquishment or other evidence of abandon-
ment will not be accepted, but the case must be terminated
and proof thereof furnished as required by the last two
paragraphs.

90. Where an adverse claim has been filed, but no suit
commenced against the applicant for patent within the
statutory period, a certificate to that effect by the clerk of
the State court having jurisdiction in the case, and also
by the clerk of the circuit court of the United States
for the district in which the claim is situated, will be
require(l.
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VERIFICATION OF AFFIDAVITS IN RELATION TO MINERAL
ENTRIES.

SEC. 2335, R. S. All affidavits required to be made nder this chap- Verification of
ter may be verified before any officer authorized to administer oaths aflidavits, &e.
within the land district where the claims may be situated, and all lo May, 1872, c.
testimony and proofs may be taken before any such officer, and, when 152, s.13, v. 17, p.
duly certified by the officer taking the same, shall have the same force 95-
and effect as if taken before the register and receiver of the land
office. In cases of contest as to the mineral or agricultural character
of land, the testimony and proofs may be taken as herein provided on
personal notice of at least ten days to the opposing party; or if such
party can not be found, then by publication of at least once a week
for thirty days in a newspaper, to be designated by the register of the
land office as published nearest to the location of such land; and the
register shall require proof that such notice has been given.

SEC. 2. That applicants for mineral patents, if residing beyond the See. 2, act of
limits of the district wherein the claim is situated, may make any Congress ap-
oath or affidavit required for proof of citizenship before the clerk of 1 Ar82(22 St ,t L,-'
any court of record, or before any notary public of any State or 49).
Territory.

(See Adverse claims.)

GENERAL LEGISLATION.

SEac. 2338, R. S. As a condition of sale, in the absence of necessary Wat colndi-
legislation by Congress, the local legislature of any State or Territory tions ofsale maybe3 made by locaimay provide rules for working mines, involving easements, drainage, legislature.
and other necessary means to their complete development; and those
conditions shall be fully expressed in the patent. 26 July, 1866, C.262, s. 5, v. it1, p.

262.
SEC. 2339. Whenever, by priority of possession, rights to the use of Vested rights

-water for mining, agricultural, manufacturing, or other purposes, to use of water
have vested and accrued, and the same are recognized and acknow - or mining, etc.;right ofwady for
edged by the local customs, laws, and the decisions of courts, the canals.
possessors and owners of such vested rights shall be maintained and
protected in the same; and the right of way for the construction of 26 Jly, 186, c.

262 s 9 v.1,pditches and canals for the purposes herein specified is acknowledged 253' 14 p.
aud confirmed; but whenever any person, in the construction of any
catch or canal, injures or damages the possession of any settler on the -
public domain, the party committing such injury or damage shall be
liable to the party injured for such injnry or damage.

SEc. 2340. All patents granted, or preemption or homesteads al- Patents, p re-
lowed, shall be subject to any vested and accrued water rights, or ellomptos, tibonesteads sb-
rights to ditches and reservoirs used in connection with such wateriecttovestedand
rights, s may have been acquired under or recognized by the accrued water
preceding section. rights.

9 July, 1870, c.
235, s. 17, v. 16, p.
218.

SEC. 2341. Wherever, upon the lands heretofore designated as min- Mineral lands
eral lands, which have been excluded from survey and sale, there abvle iDneovale
have been homesteads made by citizens of the United States, or per- discovered open
sons who have declared their intention to become citizens, which to homesteads.
homesteads have been made, iproved, and used for agricultural per- 26July, 1d6,C.
poses, and upon which there have been no valuable mines of gold, 262, s.1Ov.14.p.
silver, cinnabar, or copper discovered, and which are properlyagri- 253.
cultural lands, the settlers or owners of such homesteads shall have a
right of preemption thereto, and sball be entitled to purchase the
-same at the price of one dollar and twenty-five cents per acre, and in
quantity not to exceed one hundred and sixty acres; or they may avail
themselves of the provisions of chapter five of this title, relating to
"Homesteads."

SEc. 2342. Upon the survey of the lands described in the preceding Mineral lands,
section, the Secretary of the Interior may designate and set apart such how set apart as
portions of the same as are clearly agricultural lands, which lands.c
shall thereafter be subject to preemption and sale as other public 2J.1y, 866,e.
lands, and be subject to all the laws and regulations applicable to the 262, s. li, V. 14, p.
same. .253.
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Additional SEC. 2343. The President is authorized to establish additional land
'land districts di~titandoffleers striets, and to appoint the necessary officers nder existing laws,
er of the r.esi- wherever he may deem the same necessary for the public convenience
denttoprovide. in executing the provisions of this chapter.

26 Juy, 186, ~ Sc. 2344. Nothing contained in this chapter shall be construed to
262,us., v866 .p impair in any way, rights or interests in mining property acquired
252. under existing lavs; nor to affect the provisions of the act entitled

Provisions of "An act granting to A. Sutro the right of way and other privileges to
this chapter not aid in the construction of a draining and exploring. tunnel to the
to elect certain Comstock lode, in the State of Nevada," approved July twenty-five,
righ . eighteen hundred and sixty-six.

10 May 1872, c. SEC. 2345. The provisions of the preceding sections of this chapter
152, s 16 v. 17, P shall not apply to the mineral lands situated in the States of Michigan,
969 July, 8 c Wisconsin, and Minnesota, which are declared free and open to explo-
235, s. 17, v. 16, p. ration and purchase, according to legal subdivisions, in like manner
218. as before the tenth day of May, eighteen hundred and seventy-two.

Mineral lands And any bona fide entries of such lands within the States narned sincein certain Statesexcepted. the tenth of May, eighteen hundred and seventy-two, may be pat-
ented without reference to any of the foregoing provisions of this

18 Feb., 1873, c. chapter. Such lands shall be offered for publie sale in the same man-
159, v. 17, p. 465. ner, at the same minimuni price, and under the same rights of pre-

emption as other public lands.
Grant of lands SEC. 2346. No act passed at the first session of the Thirty-eighth

tporStaens ncotro Congress, granting lands to States or corporations to aid in the con-
include mineral struction of roads or for other purposes, or to extend the time of grants
lands. made prior to the thirtieth day of January, eighteen hundred and

sixty-five, shall be so construed as to embrace mineral lands, which in
Res.No. 10,V .1,3 all cases are reserved exclusively to the United States, unless other-
p. 567. wise specially provided in the act or acts making the grant.

Missouri an d Be it enacted by the Senate and House of Representaties of the United
Kansas excluded States of America in Congress assembled, That within the States of Mis-from the opera-hawihnteStsofi-tlion of the m-in sonri and Kansas deposits of coal, iron, lead, or other mineral be, and
eral laws. they are hereby, excluded from the operation of the act entitled "Al

act to promote the development of the mining resources of the United
Ars aof C States," approved May tenth, eighteen hundred and seventy-two and

M~aey5, 187r6(9all lands in said States shall be subject to disposal as agricultural
Stat. L., 52). lands.

Citi ens of Be it enacted by tie Sen ate and Ho se of Bepresentatives of the United
Colorado, Ne- States of Anerica in Congress assembled, That all citizens of the Unitedvada, and the ~ -
Territories a States and other persons, bona ide residents of the-State of Colorado,
thorized to fell or Nevada, or either of the Territories of New Mexico, Arizona, Utah,
and remove tim- Wyoming, Dakota, Idaho, or Montana, and all other mineral districts
ber on the pub- of the United States, shall be, and are hereby, authorized and permit-lie domain forI
mining and do- ted to fell and remove, for building, agricultural, mining, or other
anestio purposes. domestic purposes, any timber or other trees growing or being on the

public lands, said lands being mineral, and not subject to entry under
Act of Con- existing laws ofthe United States, except for mineral entry, in either

gress approved of said States, Territories, or districts of which such citizens or per-
Jnne , 175 (20Stat. L., 88). sons may be at the time bona fide residents, subject to such rules and

regulations as the Secretary of the Iuterior may prescribe for the pro-
tection of the timber and of the undergrowth growing upon such
lands, and for other purposes: rorided, The provisions of this act
shall not extend to railroad corporations.

SEC. 2. That it shall be the duty of the register and the receiver of
any local land office in whose district any mineral land may be situ-
ated to ascertain fron time to time whether any timber is being cut
or used upon any such lands, except for the purposes authorized by
this act, within their respective land districts; and,. if so, they shall
immediately notify the Commissioner of the General Land Office of
that fact: and all necessary expenses incurred in making such proper
examinations shall be paid and allowed such register and receiver in
imaking up their next quarterly accounts.

SEC. 3. Any person or persons who shall violate the provisions of
this act, or any rules and regulations in pursuance thereof made by
the Secretary of the Interior, shall be deemed guilty of a misdemeanor,
and, upon conviction, shall be fined in any sum not exceeding five
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hundred dollars, and to which may be added imprisonment for any
term not exceeding six months.

Be it enacted by the Senate and House of Representatives of the United Alabama x-
States of America in Congress assembled, That within the State of Ala- cepted from the
bania all public lands, whether mineral or otherwise, shall be subject operation of the
to disposalolilyas agricultnral lands: P'rovided7, 7ow:ever, Thatalllands ..
which have heretofore been reported to the General Land Office as At of Con-
containing coal and iron shall first be offered at public sale: And pro-gress approTed
videdfnrther, That any bona fide entry under the provisions of the Stattl48 (22
homestead law of lands within said State heretofore made may be
patented without reference to an act approved May tenth, eighteen
hundred and seventy-two, entitled "An act to promote the develop-
ment of the mining resources of the United States," in cases where
the persons making application for such patents have in all other
respects complied with the homestead law relating thereto.

AN ACT providing a civil government for A-laska.

Be it enacted by the Senate and Hoose of Representatives of the United
States of Amterica in Congress assemb led, I " I

SEC. 8. Thatthe saiddistrict of Alaska is herebycreatodaland dis- Mining laws
trict, and a United States land office for said district is hereby located extended to the
at Sitka. The commissioner provided for by this act to reside at Sitka Di8trict of
shall be ex officio register of said land office, and the clerk provided for Alaska.
by this act shall be ex officio receiver of public moneys and the mar- ActofCongress
shalprovidedforbythis act shall be ex officio surveyor-generalofapproved May
said district and the laws of the United States relating to mining 7184 (23 Stat.
claims, and the rights incident thereto, shall, from and after the pas-
sage of this act, be in full force and effect in said district, inder
the administration thereof herein provided for, subject to such regula-
tions as may be made by the Secretary of the Interior, approved by
the President: Provided, That the Indians or other persons in said dis-
trict shall not be disturbed in the possession of any lands actually in
their use or occupation or now claimed by them but the terms under
which such persons may acquire title to such lands is reserved for
future legislation by Congress: And provided frth er, That parties who
have located mines or mineral privileges therein under the laws of the
United States applicable to the public domain, or who have occupied
and improved or exercised acts of ownership over such claims, shall
not be disturbed therein, but shall be allowed to perfect their title to
such claimsbypayiient as aforesaid: And provided also, That the land
not exceeding six hundred and forty acres at any station now occu-
pied as missionary stations among the Indian tribes in said section,
with the improvements thereon erected by or for such societies, shall
be continued in the occupancy of the several religions societies to
which said missionary stations respectively belong until action by
Congress. But nothing contained in this act shall be construed to
put in forcein said district the general land laws of the United States.

Be it enacted by the Senate and ouse of Representatives of the United
States of America in Congress assembled, I I

No person who shall after the passage of this act, enter upon any Right of entry
of the public lands with a view to occupation, entry, or settlement underalltheland 
under anyoftheland lawsshallbepermittedtoacqliretitleton orelavs restricted
than three hundred and twenty acres in the aggregate, under all of toll2acres. (Re-
said laws, but this limitation shall not operate to curtail the right of Mar. 3, 1891, sec.
any person who has heretofore made entry or settlemeut on the pub- 17.)
lie lands, or whose occupation, entry or settlement, is validated by Reservation in
this act: Provided, That in all patents for lands her taken upornatsforrditdles
nuder any of the land laws of the United States or on entries or claims and canals con-
validated by this act west of the one hundredth meridian, it shall be structed.
expressed that thereis reserved from the lands in said patent described ActofCongress
a right of way thereon for ditches or canals constructed by the author- Ap proved A-
ity of the United States. * iK g*st,189 . (26

Stat. L., 371.)
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AN ACT To repeal timber-culture laws, and for other purposes.

Bo it enacted by the Senate and House of Bepresentatives of the United
States of Anserica in Congress assembled, 

Town sites on SEC,. 16. That town-site entries maybe made by incorporated towns
minerallandsau- and cities on the mineral lands of the United States, but no title shall
tLrands entered acquired by such towns or cities to any vein of gold, silver, cinna-
under the m-in bar, copper. or lead, or to any valid mining claim or possession held
cral laws not in- under existing lav. When mineral veins are possessed within the
cludediurestrie- limits of an incorporated town or city, and such possession is recog-
tion to 320 acres. nized by local authority or by the laws of the United States, the title

Act of C6n- to town lots shall be subject to snoh recognized possession and the
greos approved necessary use thereof and when entry has been made or patent issued
SMatcL 1095)2 for such town sites to snch incorporated town or city, the possessor of

) such mineral vein may enter and receive patent for such mineral vein,
and the surface ground appertaining thereto: Provided, That no entry
shall be made bysuch mineral-vein claimant for surface gr6und where
the owner or occupier of the surface ground shall have had possession
of the same before the inception of the title of the mineral-vein appli-
cant.

SEC. 17. That reservoir sites located or selected and to be located
and selected under the provisions of "An act making appropriations
for sundry civil expenses of the Government for the fiscal year ending
June thirtieth, eighteen hundred and eighty-nine, and for other pur-
poses," and amendments thereto, shall be restricted to and shall con-
tamronly so much land as is actually necessary for the construction
and maintenance of reservoirs; excluding so far as practicable lands
occupied by actual settlers at the date of the location of said reser-
voirs and that the provisions of "An act making appropriations for
sundry civil expenses of the Government for the fiscal year ending
June thirtieth, eighteen hundred and ninety-one, and for other pur-
poses," which reads as follows viz: "no person who shal lafter the
passage of this act enter upon any of the public lands with a view to
occupation, entry, or settlement under any of the land laws shall be
permitted to acquire title to more than three hundred and twenty
acres in the aggregate under all said laws," shall -be construed to
include in the maximum amount of lands the title to which is per-
mitted to be acquired by one person only agricultural lands and not
include lands entered or sought to be entered under mineral land
laws.

APPOINTMENT OF DEPUTIES FOR SURVEY OF MINING
CLAIMS-CHARGES FOR SURVEYS AND PUBLICATIONS
-FEES OF REGISTERS AND RECEIVERS, ETC.

Surveyor.gen- Sc. 2334, R. S. The surveyor-general of the United States may
eral to appoint appoint in each land district containing mineral lands as many com-

aurlairsof tci. ptent surveyors as shall apply for appointment to survey mining
X _ claims. The expenses of the survey of vein or lode claims, and the
10 May, 1872, e. survey and subdivision of placer claims into smaller quantities than

152, s.12. v.17, p" one hundred and sixty acres, together with the cost of publication of
91 notices, shall be paid by the applicants, and they shall be at liberty

to obtain the same at the most reasonable rates, and they shall also be
at liberty to employ any United States deputy surveyor to make the
survey. The Commissioner of the General Land Office shall also have
power to establish the maximum-charges for surveys and publication
of notices under this chapter; and, in case of excessive charges for
publication, he may designate any newspaper published in a land
district u-here mines are situated for the publication of mining notices
in such district, and fix the rates to be charged by such paper; and,
-to the end that the Commissioner may be filly informed on the sub-
ject, each applicant shall file with the register a sworn statement of
all charges and fees paid by such applicant for publication and str-
veys, together with all fees and money paid the register and the
receiver of the land office, which statement shall be transmitted, with
the other papers in the case, to the Commissioner of the General Land
Office.
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91. Under this authority of law the following rates have
been established as the maximum charges for newspaper
publications in mining cases:

(1) Where a daily newspaper is designated the charge
shall not exceed seven dollars for each fen lines of space
occupied, and where a weekly newspaper is designated as
the medium of publication five dollars for the same s ace
will be allowed. Such charge shall be accepted as full pay-
ment for publication in each issue of the newspaper for the
entire period required by law..

It is expected that these notices shall not be so abbrevi-
ated as to. curtail the description essential to a perfect
notice. and the said rates established upon the understand-
ing that they are to be in the usual body type used for
advertisements.

(2) For the publication of citations in contests or hear-
ings involving the character of lands the charges shall not
exceed eight dollars for five publications in weekly news-
papers or ten dollars for publications in daily newspapers
for thirty days.

92. The surveyors-general of the several districts will, in
pursuance of said law, appoint in each land district as inany
competent deputies for the survey of mining claims as may
seek such appointment, it being distinotly understood that
all expenses of these notices and surveys are to be borne
by the ining claimants and not by the United States.
The claimant may employ any deputy surveyor within such
district to do his work in the field. Each deputy mineral
surveyor before entering upon the duties of his office or
alppoiltment shall he required to enter into sucL bond for
the faithful performance of his duties as may be prescribed
by the regulations of the Land Department in force at that
time.

93. With regard to the platting of the claim and other
office wvork in the surveyor-general's office, that officer wilL
malc an estimate of the cost thereof, which amount the
claimant will deposit with any assistant United States
treasurer or designated depository in favor of the United
States Treasurer, to be passed to the credit of the fund>
crea'ed by " individual depositors for surveys of the pub-
lic lands; and file with the surveyor-general duplicate
certificates of such deposit in the usual manner.

94. The surveyors-general will endeavor to appoint min-
eral deputy surveyors, so that one or more may be located
in each mining district for the greater convenience of
miners.

95. The usual oaths will be required of these deputies
and their assistants as to the correctness of each survey
executed by them.

The duty of the deputy mineral surveyor ceases when
he has executed the survey and returned the field notes
and preliminary plat th ereof with his report to the surveyor-
general. He will not be allowed to prepare for the min-
ing claimant the papers in support of an application for
patent or otherwise perform the duties of an attorney
before the land office in connection with a mining claim.
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X The surveyors- general and local land officers are expected
to report ay infringement of this regulation to this office.

96. Shoul it appear th] at excessive or exorbitant charges
have been made by any surveyor or any publisher, prompt
action will be taken with the view of correcting the abuse.

97. The fees payable to the register and receiver for filing
and acting upon applications for mineral-land patents are
five dollars to each officer, to le pLaid by the applicant for
patent at the time of filing, and the like sum of five dollars
is payable to each officer by an adverse claimant at the
the time of filing his adverse claim. (Sec. 2238, R. S.,
paragraph 9.)

98. At the time of payment of fee for mining application
or adverse claim the receiver will issue his receipt therefor
in duplicate, one to be given the applicant or adverse
claimant, as the case may be, and one to be forwarded to
the Commissioner of the General Land Office on the day of
issue. The receipt for mining application should have
attached the certificate of the register that the lands
included in the application are vacant lands subject to
such appropriation.

99. The register and receiver will, at the close of each
month, forward to this office an abstract of mining applica-
-tions filed, and a register of receipts, accompanied with an
abstract of mineral lands sold, and an abstract of adverse
claims filed.

100. The fees and purchase money received by registers
and receivers ust be placed to the credit of the United
States in the receiver's monthly and quarterly account,
charging up in the disbursing account the sums to which
the register and receiver may be respectively entitled as
fees and commissions, with limitations in regard to the
legal maximum.

HEARINGS TO DETERMINE CHARACTER OF LANDS.

101. The Rules of Practice in cases before the United
States district land offices, the General Land Office, and
the Department of the Interior will, so far as applicable,
govern in all cases and proceedings arising in contests and
hearings to determine the mineral character of lands.

102. No public land shall be withheld from entry as
agricultural land on account of its mineral character
except such as is returned by the surveyor-general as min-
eral; and the presumption arising from such a return may
be overcome by testimony taken in the manner hereinafter
described.

103. Hearings to determine the character of lands are
practically of two kinds, as follows:

(1) Lands returned as mineral by the surveyor-general.
When such lands are sought to be entered as agricultural

under laws which require the submission of final proof after
due notice by publication and posting, the filing of the
proper nonmineral affidavit in the absence of allegations
that the land is mineral will be deemed sufficient as a pre-
liminary requirement. A satisfactory showing as to char-
acter of land must be made when final proof is submitted.



DECISIONS RELATING TO THE PUBLIC LANDS.. -593

In case of application to enter, locate, or select such lands
as agricultural, under laws in which the submission of final
proof after due publication and posting is not required,
notice thereof must first be given by publication for sixty
days and posting in the local office during the same period,
and affirmative proof as to the character of the land sub-
mitted. In the absence of allegations that the land is
mineral, and upon compliance with this requirement, the
entry, location, or selection will be allowed, if otherwise
regular.

(2) Lands returned as agricultural and alleged to be min-
eral in character.

Where as against the claimed right to enter such lands
as agricultural it is alleged that the same are mineral, or
are applied for as mineral lands, the proceedings in this
class of eases will be in the nature of a contest, and the
practice will be governed by the rules in force in contest
cases.

RAILROAD AND STATE SELECTIONS.

104. Where a railroad company seeks to select lands not
returned as mineral, but within six miles of any mining loca-
tion, claim, or entry, or where in the case of a selection by
a State, the lands sought to be selected are within a town-
ship in which there is a mining location, claim, or entry,
publication must be made of the lands selected at the
expense of the railroad company or State for a period of
sixty days, with posting for the same period in the land
office for the district in which the lands are situated, during
which period of publication the local land officers will
receive protests or contests for any of said tracts or sub-
divisions of lands claimed to be more valuable for mining
than for agricultural purposes.

105. At the expiration of the period of publication the
register and receiver will forward to the Commissioner of
the General Land Office the published list, noting thereon
any protests, or contests, or suggestions as to the mineral
character of any such lands, together with any information
they may have received as to the mineral character of any
of the lands mentioned in said list, when a hearing may be
ordered.

106. At the hearings under either of the aforesaid classes,
the claimants and witnesses will be thoroughly examined
with regard to the character of the land; whether the same
has been thoroughly prospected; whether or not there
exists within the tract or tracts claimed any lode or vein of
quartz or other rock in place, bearing gold, silver, cinnabar,
lead, tin, or copper, or other valuable deposit which has
ever been claimed, located, recorded, or worked; whether
such work is entirely abandoned, or whether occasionally
resumed; if such lode does exist, by whom claimed, under
what designation, and in which subdivision of the land it
lies; whether any placer mine or mines exist upon the land;
if so, what is the character thereof-whether of the shallow-
surface description, or of the deep cement, blue lead, or

2670-VOL 25-38
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gravel deposits: to what extent mining is carried on when
water can be obtained, and what the facilities are for
obtaining water for mining purposes; .upon what particu-
lar ten-acre subdivisions mining has been done, and at what
time the land was abandoned for mining purposes, if aban-
doned at all.

107. The testimony should also show the agricultural
capacities of the land, what kind of crops are raised thereon,
and the value thereof; the number of acres actually calti-
vated for crops of cereals or vegetables, and within which
particular ten-acre subdivision such crops are raised; also
which of these subdivisions embrace the improvements,
giving in dletail the extent and value of the improvements,
such as house, barn, vineyard, orchard, fencing, etc., and
Milling improvements.

108. The testimony should be as full and complete as pos-
sible; and in addition to the leading points indicated above,
where an attempt is made to prove the mineral character
of lands which have been entered under the. agricultural
laws, it should show at what date, if at all, valuable de-
posits of mineral were first known to exist on the lands.

10)9. When the case comes before this office such decision
will be made as the law and the facts may justify; in cases
where a survey is necessary to set apart the mineral from
the agricultural land, the proper party at his own expense
will be required to have the work done, at his option, either
by United States deputy, county, or other local surveyor;
application therefor must be made to the register and re-
ceiver, accompanied by a description of the land to be seg-
regated, and the evidence of service upon the opposite party
of notice of his intention to have such segregation made;
the register and receiver will forward the same to this office,
when the necessary instructions for the survey will be
given. The survey in such case, where the claims to be
segregated are vein or lode claims, must be executed in
such manner as will conform to the requirements in section
2320, United States Revised Statutes, as to length and
width and parallel end lines.

110. Such survey when executed must be properly sworn
to by the surveyor, either before a notary public, officer of
a court of record, or before the register or receiver, the
deponent's character and credibility to be pronerly certified
to by the officer administering the oath.

111. Upon the filing of the plat and field notes of such
survey with the register and receiver, dly sWorn to as
aforesaid, they will transmit the same to the surveyor-
general for his verification and approval; who, if he finds
the work correctly performed, will properly mark out the
same upon the original township plat in his office, and
furnish authenticated copies of such plat and description
both to the proper local land office and to this office, to be
affixed to the duplicate and triplicate township plats
respectively.

112. With the copy of plat and description furnished the
local office and this office, must be a diagram tracing,
verified by the surveyor-general, showing the claim or
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claims segregated, and designating the separate fractional
agricultural tracts in each 40-acre legal subdivision by the
proper lot number, beginning with No. 1 in each section,
and giving the area in each lot, the same as provided in
paragraph 45, in the survey of mining claims on surveyed
lands,

113. The fact that a certain tract of land is decided upon
testimony to be mineral in character is by no means equiva-
lent to an award of the land to a miner. In order to secure
a patent for such land he must proceed as in other cases, in
accordance with the foregoing regulations.

Blank forms for proofs in mineral cases are not furnished
by the General Land Office.

MINERAL ENTRIES WITHIN FOREST RESERVES.

The following is an extract from circular entitled Rules
and Regulations governing Forest Reservations, estab-
lished under section 24 of the act of Marchi 3, 1891 (26
Stat. L., 1095). Approved June 30, 1897. (24 L. D., 589-
593-594.)

LOCATION AND ENTRY or MIiNERAL LANDS.

19. The law provides that "any mineral lands in any
forest reservation which have been or which may be shown
to be such, and subject to entry under the existing mining
laws of the United States and the rules and regulations
applying thereto, shall continue to be subject to such loca-
tion and entry,"' notwithstanding the reservation. This
makes mineral lands in the forest reserves subject to idca-
tioI and entry under the general mining laws in the usual
manner.

20. Owners of valid mining locations made and held in
good faith nder the mining laws of the United States and
the regulations thereunder are- authorized and permitted
to fell and remove from such mining claims any timber
growing thereon, for actual mining purposes in connection
with the particular claim from which the timber is felled
or removed. (For further use of timber by miners see be-
low, under heading "Free use of timber and stone.7')

FREE USE O TIMBER AND STONE.

21. The law provides that "The Secretary of the Inte-
rior may permit, under regulations to be prescribed by him,
the use of timber and stone found upon such reservations,
free of charge, by bona fide settlers, miners, residents, and
prospectors for minerals, for firewood, fencing, buildings,
mining, prospecting, and other domestic purposes, as may
be needed by such persons for such purposes; such timber
to be used within the State or Territory, respectively, where
such reservations may be located."7

This provision is limited to persons resident in forest
reservations who have not a sufficient supply of timber or
stone on their own claims or lands for the purposes enumer-
ated, or for necessary use in developing the mineral or other
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natural resources of the lands owned or occupied by them.
Slich persons, therefore, are permitted to take timber and
stone from public lands in the forest reservations under the
terms of the law above quoted, strictly for their individual
use on their own claims or lands owned or occupied by
them, but not for sale or disposal, or use on other lands, or
by other persons: Provided, That where the stumpage value
exceeds one hundred dollars, application must be made to
and permission given by the Department.

BINGER HlRx ANN,
(Commissioner.

Approved December 15, 1897.
-. N. BLISS,

Secretary.
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apparent that if time appeal from the action the matters therein alleged were not in
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be dismissed . - . 466 elude the Commissioner of the General

An application for a writ of, on the ground Land Office, in the exercise of his original
that the right of appeal was lost through jurisdiction, from sbsequently drecting
the fault of the applicant's attorney, must an inquiry, in the nature of a new contest,
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filed during the pendency of government i conimiand of such heir, his good faith, and
proceedings against the entry of record, if the fact that such compliance with law had
such entry is canceled as the result of said been resummued prior to the initiation of the
proceeding-61................. contest are all entitled to receive due con-

A second, filed subject to a pending suit sideration-... -.,--------6, :,,,, ,,,,, 544
abates in the event of cancellation under A successful, against a homestead entry,
the prior proceeding -- .,,,,,,,-,,-,, 488 embracing land covered by a prior pre-enp-

The fact that a contestant may waive a tio filing, will suot defeat the right of a
charge, made by him against an entry, does minor claimant under the pre-emption filing
not relieve the Department from the duty I to perfect his entry if, prior to the conclu-
of ascertaining from the record the facts, sion of said contest, application is made to
bearing on an alleged violation of law, that complete the pre-emption claim, and it ap-
may directly affect the integrity of the pears tihat the contestant.had not made set-
entry,..,,,,,,,,,,,,,,,,,..,,,,,....,,,,.., 273 tleuient Oil the land at such timse and was

Acts in compliance with law performed aware, at the time of initiating his contest,
by an entryman after the initiation of a, and of the fact that theminor with lils guardian.
prier to te service of notice thereof, can was residing upon and claiming the land. 384
not be accepted as curing a prior default oii PR -RaPTION.
the part of Vto entryman, if said acts were Against a pre-emption eiitry as to part of
induced by knowledge of the impending the land covered thereby on the ground of a
contest ---...-. ,,.,,,,....,,,.- 44 !prior settlement right and failure of the

Should be dismissed if not diligently I pre-emptor to comply with law, is barred if
prosecuted to trial and judgment, .,, 8 the entry is within the confirmatory pro-
DESERT LAND. visions of the-proviso to section 7, act of

A charge of non-reclamation, within the March 1,1891 ............................... 14
statutory period, should not be entertained TIMBER CULTURE.
against a desert land entry, where it ap An entry will not be canceled on a
pears that the land has been reclaimed prior charge that the landis not dovoid of a nat-
to the initiation of the contest - ---- 91- 303 ural growth of timber if at the time when

Againsta desert laud entry on the ground made, it was in due accordance with the
of non-reclamation is premature, if the en- relings of the Department as to the charae,
try in question was at one time suspended, ter of land subject to such appropriation. 65
and the statutory life of the entry has not j Duiing the pendency of a, the entryman
expired exclusive of the period of suspen- F is not excused from compliance with the
sion ... 533 law; and upon the death of the etryman

The acts of July 26, 1894, and August 4 the law casts upon his heirs the burden of
1894, extending the time for the submission [ showing due compliance with the terms of
of final proof on desert land entries, are ap- the statute-63
plicable to an entry made under the act of I A charge of abandonment will not lie
1877, in default as to final proof at the pas- against an entry under which there has
sage of. said acts; and an entryocc g been full compliance with law for the stat-
suchof saus ics; no therite sujctt utoryporiod-................151such statuis is not thereafter subject to A charge of failure to submit final proof
attack for noll-compliance with law, until th e statutory period will not defeat
after the expiration of the extended period equitable action on the entry if such fail-
provided for in said acts - 11 .. ,,,,,...,, 150 l ure is satisfactorily explained -3.......... 501
HOMAIESTEAD. I contestant.
On a charge of prior settlement against a See Cauteaf.

homestead entry the, must fal if the fact A successful contest against a scrip loca-
of actual priority is not shown by a prepon- tion entitles the, to a preferred right of
derance of the evidence- - ...... 273 - entry-: ............ 92
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As between two, at-ticking the same en- HOMESTEAD.

try, the preferred right of entry should be ' Under which the etrymnan who had de-
accorded the first, though the judgment of ; lared his intention of becoming a citizen,
cancellation may have beenrendered on ei- but had'not been admitted to citizenship at
dence submitted by the second, if the same the time of submitting final proof, maybe
judgment ia warranted by the evidence ad- equitably confirmed for the benefit of the
duced nder the prior contest ----- 143 heirs, and patent issue in their names,

The preferred right of a successful, can where the entrynian dies with his entry
not be defeated by the prior settlement of a occupying such status, and a naturalized
third party who fails to assert his claim in heir thereafter submits final proof 1
the contest proceedings ..--............ 289 Right of a person who is living on land

The right of a successful, to exercise the junder the mistaken belief that his title
preferred right of entry accorded by the act E thereto is complete, to enter said tract, on
of May 14, 1880, must be determined by his i therelitiquishment of a record entry thereof,
qualification to make such entryat the time is superior to and will defeat an intervening
he applies therefor, irrespective of his j adverse entry made with knowledge of the
qualifications prior thereto - - 311 | settler's claim -- .-- 135

Wherearelinquishmentisfiledduringthe A settler who makes entry for part of the
pendenoy of a contestol which notice has land covered by his settlenent claim, and
not issued and a third party is allowed to I contests a prior entry covering the remain-
enter the land involved, the burden is upon, der, may be permitted to amend his first
the, to show that the charge, as laid in said I entry, so as to include the whole of his
contest, is well founded1..............1---- 359 original claim, on the successful termina-

A successful, will not be held to have lost tion of his contest - ............. . 276
his preferred right of entry by failure to The right of a settler to amend, so that it
exercise the same within the statutory I shall correspond with his settlement, wh re
period, where his action is based on the ad- by mistake he has misdescribed the land, is
vice of the local office as to the depart- not defeated by n intervening adverse
mental practice then in force . 377 | claim, if the applicant for the right of

The preferred right of a, should not be amendment shows priority of settlement,
considered until such right is asserted by due compliance with law, and does not ap-
an application to make entry thereunder'-- 489 l pear by asiy act of his own to have misled

Coslts. 1the adverse claimant --------- . 526
See Psctic. Sectiou 2, act of March 2, 1889, provides

Desert Land. for the allowance of a second homestead
See Rutsy. entry in any case in whie. the appellant,
Uinder the provisions of the Stale statute prior to the enactment of the statute, madeUccetn the terms of the desert-land act entry under the homestead law, but has notaccepting perfectertitle tereundereeitherdefore o

of August 18, 1894, a cositract on behalf of i perfected title thereunder, either before or
the State, with the United States, executed
by the Commissioner of Arid Lands for said Under the provisions of section 2, act of
State, is not valid if not approved by the ' March 2, 1888, a second homestead entry
governor and attorney-general of said State maybe a ewe th ir as maprier to the. passage of said act, but was

I~~~ash)-11 ~~~~~ afterwards canceled for filure to make
Price of, see Pus1i~ Uganda Prie ot see Public Land. final proet within the statutory period *.;.471

Entry. ~~~~~~~~~The right in make a second housestead,
DESERT LAND. may be properly recognized where the first,

On the revocation of an order suspending in good faith, was abandoned on account of
a, time will not begin to run as against the poison ivy growing on the land, and the
entryman until ine service of notice upon claimant's susceptibility to poisoningthere-
hiu of such revocation .................... 323 froi1 ...... . 132

On the revocation of an order suspending I TIMBER CULITUSI.
a, time does not begin to run against the
entryman until he is properly served with Allowed under rulings in force as to land
a definite notice of such resocation ., 388 ' devoid of timber" should he protected . 65

A mortgagee who secures the foreclosure May be equitably confirmed on proof sub-
of a mortgagfle coveringfl laod embraced mitted after the expiration of the statutory
within a, prior to the time when final proof periodnotwithstandingale interveni geon-
is due on said entry, may be regarded as an test charging failure to ake such prof in
assignee thereof and entitled to submit time, if such failure is satisfactorily ex-final proof1 -7- p-ai-ed--. .. .. .511

An assignment of a, to one disqualified to Equitable Adjudication.
acquire title under the desert land law, does See Enty; Sisal Proof.
not render the, fraudulent, but leaves the Is confined toeentries so far complete in
title thereunder still in the entrynman- 323 themselves that when the defects on which
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they are submitted have been equitably An oection to testimohiy on the ground
cured, theypass at once to iatent- . ........ 2 of ariance between the charge as laid in

Rule 33 cited and applied 0............... 5103 the affidavit of contest and that set forth
Evidence. in the notice of the hearing, comes too late

Rule 23 of practice requires anl officer I when raised for the first time on appeal.. 52
taking a deposition to read over to the wit- Not newly discovered, comes too late
ness tile whole of the deposition, questions when offered for the first time on motion
and answers, but makes no provision that for review- .53
the fact of sch reading should appear Fees.
either in the body of the deposition or the j AWhere final proof is taken before some
certificate of the officer. In all cases, how- other offilcerthan register or receiver, under
ever, it would be better practice that such anended rle 53, sncb officers are entitled to
officer should certify that e read over | no, untilaction ontlie final proof ........... 285
to the witness the deposition before it was . The second clause of section 2238, R. S.

sig ned or sw orn to mmission----- t - 143 providing a fee to the register and receiver
On the issuance of a commission to take ! of one per cent on noneys received is ap-

depositions both of the local officers should I plicable only to noneys received at cash
sign the same, but the absence of the signa- sales of lands, and does not include money
ture of one of said officers from such com- paid on account of timber depredations.... 370
mission will not defeat the consideration of The eh clau of section 2238, R. .;
the testimony taken thereunder, where no fixing a fee of five dollars to the register
objection to its admission is made at the and receiver for superintendiug publicland
proper time -........ 438 sales, does not authorize the collection of

The appointment of a commissioner to such fee on the sale of an isolated tract-170
take testimony, underrule 35 of practice, is
discretionary with the local officers, and Filing.
their action under said rule will not be dis- See Pre-emption.
turbed except upon full proof that they Final Proof.
have abusdd their discretion-.............. -466 l In the case of taken during the pendency

The irregularity of order in which a party of a contest, nder rule 53 of practice, the
may be permitted to introduce his testi- local office has no jurisdiction except to file
mony will not be held reversible error where said proof fr action when the contest is
such procedure is not prejudicial to the finally closed --------------- I............. 285
rights of the adverse party, and is deemed The suffliciency of, taken under rule 53, or
necessary. to the ascertaii ncut of the rela- , the right of the entryman to withdrawr the
tive rights of both parties - . .- 380 same, should not be considered until dunal

An affidavit made to supply, certain al- disposition of the pending contest .- . 285
leged omissions of matter friom the record, DESERT LAND.
which should appear terein, if it exists in A mortgagee who seeres the foreclosure
fact, will not be stricken froen the files, on aniortgage woseres the ecored
motion terefor if the facts as alleged in ithin a dosertlaud etry, priortotetime
said adavit are not denied.. ........................... 420 -wti dsrla ity,1iotohtnesaid affdavit ar not dened - 4-20 hen, is due on sai entry, maybe regarded

In proceedings wherethe character of the as an assignee thereof, and entitled to sub-
land involved is in issue, and the evidence s it-.. ----............... 375
submitted by the parties is unsatisfactory, |

and the Secretary, on his own motion, withl i oahmtdrosb
due norie to theparties irects am~n~ral The failure of at homesteader to submit,due notice to the parties, directs a ii-a

expert to examine the laud, and testify as to uler an expimed entry, within the time
theresultofsuch investi atioil withoppor- fixed therefor by an order of the General
tunity given for cross-examination, andl no Land Office, will ot preclude equitable
objection is made to such direction of the action on said entry where the proof is
Secretary until atter its full execution, but I subsequently submitted and no adverse
acquiescence therein is indicated, the testi- claim exists-347
maony ofsuch expert, so given may be prop- PR>EIA1PTION.
erly considered. together with the other Failure to submit pr-emption. and moke
evidence in the case .--------------. 167 payment for the land, within the statutory

The fact that a party litigant pays the life of a filing on noffered land, does not
expenses of a witness, and for the loss of defeat all rights nder the filing, but sub-
his tinse in attending the trial, does not jects the claim to any legalsettlementclaim
necessarily indicate fraud or moral turpi- that may itervene- --------------- 384
tude ---- - -. . . 06 As between a pre enmptor in default as to,

Where the record recites the fact that the .acud a homestea3d claiimaLnt for the same land,
witnesses were duly sworn, and the testi- whs is also in default, i the matter of set-
niony taken is signed by each of the wit- tlepient and residence, the superior right is
nesses, the absence of the officer's signature with the one who first takes steps to cure
to the jurats is not ground for a new trial.- 438 his default .-...... 384
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Ttolsill CULTURE, a compliance witl the conditions of the

Failure to submit, ol a timber culture l homestead laws as wAill entitle hiu to the
entry, within the statutory period, is nobar exerciseof theadditionalright conferred by
to the equitable confirmation of the entry, section 6, act of March 2, 889 . 327
if the delay is satislaCrorily explained; and ACT OF JUNE 15, 1880.
such right is not defeated by an intervening Purchase under the act held to be a " coin-
contest based only on the default of the pliance" with the homestead laws. 1 327
entryman in the matter of making final The right of purchase under section 2, is
proof. -l- limited to entries made prior to the passage

Forest Fires. of said act . 453
Public notice concerning, July 28, 197,- SOLmRS.

under'the act of February 24, 1897 Th73 Tbe validity of a, regularly made on be-
Forest Lands. half of a minor by his curator, is not at

See ltesercatioul. C fected by time umathorized agreesent of
Homestead said curator to convey the title, when ac-

See Cntest Esm~p; .O-laliema Lamds.quired, to another person.. -------- 207See Contest; LEnery; Ollahomula ,,anzds. i The cultivation and improvement of the
GENERALLY. land procured by the corator of a minor
* A homesteader will not be held to be dis- may be deemed sufficient compliance with
qualified by reason of the ownership of more the law as construed by the circular regula-
than one hundred and sixty acres, where it tions then in force .207
appears that the alleged excess was held SOLDEER's ADDITIONAL.
under a prewemption entry that has been The right of an alleged assignee of a sol-
subseqently canceled --- 348 dies's right to a certification of said right

A married woman who is not entitled to cannot be recognized where the Depart-
acquire a domicile of her own, separate and mneat, without notice of said assiansnent,
apart from that of her husband, is not qual- has allowed the soldier to make a addi-
ided to exercise the homestead right 129 tional entry in perso.205

Where a homesteader dies prior to the An application for the certification of a
completion of his entry there is no author- soldier's rght made on behalf of a pur
ityfor theperfection thereof for the benefit ' chaser of said right, cannot be allowed
of creditors . ............. ... 453 where the additional right of tme soldier has

To ;julstily the allowance of a homestead been exercised, through an entry made in
entry of land made valuable by the money tme name of the solier's widow such entry
and labor of a plior adverse settler, who is being allowed by the Land Department
in default in time matter of fling applica- twithout notice of the prior saleof the addi-
tion, it should clearly appear that the sub- i tional right.119
sequent claimant is acting in entire good
faith. i 475 dIndeamity:

Where a deserted wife hassubmitted final See Railroad G rat; School Lad.
proof on her husband's homestead entry.
and by departmental decision is required Iiidiiiii Lands.
to submit new proof, but does not do so, and The act of Marcl 3, 1893, providing for
the record does not show that she was nlti the issuance of patents to the Stockbridge
ied of such requirement, the emtry cannot and Munsee Indians, leder allotments s-
thereafter be roperly canceled for failure lected in accordance aith the treaty of 1816,
to submit final proof within the statutory where said Indians had renained in posses-
period, except after due notice to thewife.. 402 bsion under said allotments, did not contein-

An entry must be canceled where it is plate the issuance of patents for lands that
duly shown, after the expiration of the stat- had prior thereto passed to the State under
utory life of the entry, that the entrymnam the swamp grant........................... 17
died prior to the completion of his entry, A hosmestead settler oil lands within the
and that there are no heirs of the entrynman Kilamath River Indian Reservation prior to
who are entitled to perfect said claim 453| the act of June 17, 1892, opening to entry

said lands, may be allowed time right of por-
ADTIlONAL, R chase provided for in said act, in theabsence

The right to make entry under section 6, of any intervening adverse claim, though
act of March 2, 1889, extends to cases where his application for such privilege is soot filed
the original entry was maide either before w within the statutory period 43
or after the passage of said act, if the oppli- Underanorderreservingatractofland for
cant is otherwise within the terms of said the beneft of all Indian, with L i-ew to his
section .................-. 11 subsequent entry thereof, there is no right

A purchase by a homestead entryman conferred upon the Indian by which his
under the act of June 15, 1880, of the land relinquishment will serve to release thelaud
covered by his entry (eighty acres), is suho from reservation ................. 8........ 95
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In laking allotmcients to the Urreompahgre i of one hundred and sixty acres, the remain-

Utes, as directed by the act of June 7,1897, der of the land to be divided equally among
the special legislatiouwith respect thereto, | the other members of the nation- . . 297
as contained in the acts of June 15, 1880, | Under the special provisions made in the
August 15, 1894, and June 7,1897, must gov- i act of June 7, 1897, the Sisseton and Wah-
ern, instead of the provisions of the general peton Indians may lease their allotted lands
allotrort act, giving controlling effect to for faring and grazing purposes without
the later of said special acts where there is the supervision of the Secretary of the Inte-
any difference inl their pro2visionls -97 ......97 rior; but leases of land executed by said

The Uncompahgres are required to payfor Indians for mining or business purposes
their allotments in Utah one dollar and remain nder the general rule, and require
twenty-five cents pe] acre out of the pro- the approval of the Secretary .............. 364
ceeds arising from the sale of their reserva- The act of February 28, 1891, authorizing
tion in Colorado . ....-.. . . 97 Indians who are occupying lands they

The delay of a party in perfecting title " have bought and paid for," bt that ae
under an Osage filing, and the intervention not needed for farming or agricultural pur-
of an adverse claim, will notdefeat the right i poses, and are not desired for individual
of such party, where said delay appears to ! allotments, to lease such lands subject to
have been caused by te loss in transmiia- the approval of the Secretary of the Inte-
sion of al appeal affecting another tract in- ! rior, includes within its intendment the
eluded in the same filing, and the interven- i Indians on the Uintab Reservatfon who Sur-
ing claimant fails to show due compliance rendered valuable rights to secure a perma-
with laron his own part-... .... . 162 ' rent home on said reservation, ad may

A purchaser froe a Shawnee grantor un- i therefore be properly regarded as having
der a deed approved by the Department, bought and paid for" said lands 408
without restriction or condition, takes the The provision in the act of March 3 1893
title clear of all conditions .......... 2 ...... 252 that the United States district attorney

Red Le agricultural lands subject to shall represent allotted Idians " in all
iomestead entry under the provisions of the suits at law or in equity, can only be appli-

act of January 14. 1889, may be taken by cable where the United States retains and
persors entitled to rualie entry uinder the exercises control over the allotted lands, Or
act of Jne 3, 1896, but entries so made of v where the individual still mraintains his
such lairds cannot be coicuuted - 29........ 28 tribal relation, and therefore remains nder

The act of Jne , 1872, in providing for the care and protection of the Government. 426
the survey and disposition of fifteen town- To correct a iniadeseription of lands in a
ships abovctreLoLo Fork"cotemnplated trust patent issued for Indian lands, or
entire townships irrespective of the time tinder other circumstances where the best
vheir said survey might be reade, either in interests of the Indian require such action,
whole or in part- ............... 266 the patentee may be permitted to surrender

The second sectior of the act o February the patent, relirrquisl the lands covered
11, 1874, in exten ding the benefit of the home- tbereby, and make a selection in lieu thereof.
stead act to such settlers within said fifteen on due shoWing of a meritorious case-. . 442
tnrnships "as may desire to tke advr ru A homestead ntry of 2fille Lao lands
toge of the same, " does not operate to repeal made during te period specified in thejoint
the general provisions for the disposition of iesolution of December 19, 1893, is by such
said lands made by the act of June , 1872 - 266 , resolution confirmed, subject only to due

The time allowed to settlers or Bitter Root l comupliance with the provisions of the gen.
Valley lands, elose settlenrent is made after eral hourestead law, and'to such payments
the passage of the act of 1872. to perfect as may be required thereunder - 455
title uder said act, ad the anrendatory
act of 1874, begins to run from the date of Instuetioiis and Circtulaus.
settlemient- . . ....................... 266 See Tables qf, pages xrx and xx.

rnder the provisions of section 10, act of sland.
Marcl 3, 1891, with respect to te disposal See Survey.
of Indian lands, the general repeal of the
pre-emption law, by section 4 of said et Isolated Tract.
does not affect the disposition of Bitter Root The tatus of a tract, as public land, is
Valley lands under the acts of 1872 and 1874 268 not affected by an application for an order

Cherokee citizens of Delaware blood are for its sale as an, under section 2495 R. S.,
entitled to the same quantity of land in prior to favorable action on such appliea-
allotment as are those of Cherokee blood, tion .-...- .-146
with the proviso that if it be found there is - An entry allowed by mistake, of land not
not sufficieit land to give each member of subject thereto, cannot be regarded as a dis-
the nation as much as one hundred and sixty position of such land, within the meaning
acres in allotment, then the registered Del- of the first proviso to section 2459 P. S., as
awares shall first be given the full quantity amended by the act of February 26,1895-. 159
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Audginent. thelandis alleged,but the showing insuch

See Cancellati en. a case must be clear and convincing to war-
Jurisdi ctio la. rant such a hearing .i . . .: 505

A departmental determination thatatract
The Secretary of the Interior should not of land is non-mineral in character, based

take action, under his supervisory author- principally upon the docertainment of the
ity, on the application of parties that have boundaries of the tract in dispute, will not
had full opportunity to protect their rights preclude the Land Department in a subse-
under the statutes and regulations- . . 216 quent suit, resting on alleged discoveries

The Land Department may on its own made after the hearing in the former rase,
motion, for the protection of apparent equ from considering anew the question of
ties, and after due notice to all parties, boundaries, and rendering judgment as to
reopen an adjudicated case for further con- tle character of the land in accordance
sideration, where the land involved appears with te facts so disclosed -514
vacant on the records - ,, .. 499 The fact that no one is claiming a tract of

Land Department. lan4 under the coal land law, that is shown
A blacksmith hired to work at his trade to be principally valuable on account of

by the Conmissioner of Indian Affairs on coal, will not justify the Land Department
an Indian school reservation is not, by such in the allowance of a homestead entry there-
employment, disqualified under section 452 for . . 514
R S., to enter public lands- 334 Miing Clan.

See Sni. Mlai Mining circular of December 15,1897 561
Lands valuable only on account of the

Miler-al Land. marble deposit contained therein are sub-
Mining circular of December 15,1897- 5l ject to placer entry under the mining laws. 233
Whatever is recognized as a mineral by Land chiely valuable for its deposits of

the standard authorities, whether of me- fire clay is subject to location and entry
tallic or other substances, when found in undertheminiinglaws of the UnitedStates. 349
the public lands, in quantity and quality Lands chiely valuable on account of the
sufficient to render the land more valuable petroleum deposits contained therein are of
on account thereof than for agricultural the character subject to entry under the
purposes, naust be treated as coming within mining la Is.-l . -.-.. l.- 351
the purview of the mining laws-... 233,349,351 A location duly made excepts the land

Under the provisions of section 23451 .S., from the operation of a statutory order of
mineral lands in the State of Minnesota may withdrawal for a forest reservation ........ 48
be taken under the pre-emption law - 157 The survey of a, is not vitiated by the fact

If the presumptive mineral character of that the connecting line with the public str-
land is based upon the-exploration of only vey is more than two miles in length, where
one portion thereof, the burden assumed oach corner of said claim is connected, by
by one who alleges the agricultural char- the survey in question, with other claims
aster of such land is sustained by evidence that have been officially surveyed 262
of exploration oi te same portion, sui- A misstatement in the published notice of
clet to demonstrate the fact of its non-in- an application for a placer patent, as to the
oral eharacter, and thereby overcome the mining district in which the land is situated,
effect of the alleged prior exploration and is not fatal to the notice, where the land is
discovery ----- - - 167 accurately described by legal sub-dividions,

Testimony of mineral expert, wyho exam- and otherwise identified . 25
ines the land under direction of the Secre- The fact that the expiration of the period
tary, may be considered with other evideuce, of publication is erroneously staled in a
where no objection is made to such direction footnote appended to the published notice
until after its execution . -. - 167 of application for a mineral patent will not

A final mineral return by the commis- excuse an advesse claimant from filing his
sioners appointed under the act of Febru- adverse within the period fixed by the stat-
ary 26, 1895, operates to except the lands so ute1 0............ .......... 550
classified from the grant to the Northern The proof as to expenditure should so
Pacific, but does not prevent such disposi- itemize the improvements that it can be
tion of said lands as may be proper, on a ascertained therefrom what proportion of
subsequent showing as to their character; the sum expended is included in each item- 25
theclassificationbeingtreatedasof the same The statutory requirement that proof of
effect as a nineral return by the govern- expenditure to the amount of five hundred
ment surveyor .- . 446 dollars shall be filed during the period of

A determination that a tract of land as publication is directory only, not manda-
mineral in character vill not prevent a sub- tory, as to the time when such proof shall
sequent hearing, involving the same ques- he made; and proof, therefore, filed after
tion, where a change in the character of the expiration of said period, showing such
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expenditure made in due time, may be prop- Under the iDing aws of the United
erly colasidei ed-55 :......... ....... I. 5 States bt one discovery of mineral is re-

The adverse proceeding contemplated by quiredtosupport a placerlocation, whether
the muining law is for the purpose of deter- it be of twenty acres, by one individual, or
mining the right of possession as between of one hundred and sixty acres, or less, by
conflicting claims, and does not include a - an association of persons ---------------- 351
suit in the courts to settle a question as to The fact that lode claims have been lo-
the character of the land - 7 cated oil a tract of land, and subsequently

If, after a mineral entry has been allowed, abandoned, can not affect the good faith of
the entryman finds it necessary to maintain a placer applicant for the same land - 24
an adverse suit against a conflicting claim, In the case of a placer claim upon sr-
it is incembent upon the government to veyed land, conforsing to legal subdivi-
take notice of the result of such action, and sions, the proof of the requisite expenditure
act accordingly -.- -- 262 may be made otherwise than by certificate

The issue raised is solely between the of the Usnited States surveyor-general- 550
government and the etrymnan, in case of a MILL Srra.
hearing on a protest against a mineral en- On application for a, in connection with a
try, in which nointerestin thelandinvolved lode claim, the notice and plat should be
is alleged or shown on the part of protes- posted on the mill site for the statutory
tant, prior to the application for patent ... 24 period-165

A protestant against a mineral applica- .
tion, who fails to file his protest within the eission Lands.
statutory period, will. not be heard to say The confirmation of title to, under the
that he had no notice of said application, act of March 2, 1853, is limited to the lands
n-here due notice thereof, as required by the actually used and occupied in the mainte-
statute and regulations thereunder, has nance of the mission at the date of the
been given ...................... .... 216 passage of the act; but in determining the

Thepatentee of aplacerclaimisunderno extent of such occupancy the apparent
legal obligation to institute adverse pro- necessities of the mission at said date may
ceedings against a subsequent conflicting be considered, in the absence of positive
lode clainm. The lode claimant in such a case evidence as to the actual boundaries of the
has the burden of proof upon him to show laud so used and occupied ...... -2......... 317
that there was a vein within the placer,
known to exist, at the time of the placer Naturalization.
application, and actual knowledge thereof A declaration of intention to become a
must be brought homne to the placer appli- citizen is not invalid becAuse made before
cant .-.... 460 a deputy clerk of a court of record, if such

A protest based on alleged co ownership deputy was acting for and in the name of
is not an adverse claim that requires the in- the clerk of said court .................. :-.-420
stitution of judicial proceedings in a court A declaration of intention to become a
of competent jurisdiction; but theaiuld De- citizen filed by a settler relates back to the
partment may await the result of proceed- date of his settlement in the absence of any
ings so begun in sch a case before giving intervening adverse claim -- . ........ 420
further consideration to the protest . 495 Notice.

If the protest filed against a mineral appli- See Practice.
cation does not present sch a claim as is
contemplated by the statute, it should not Oklahoma Lands.
be treated as an adverse; and the fact that The period of inhibition against entering
suit thereon has been commenced in the upon lands in the Cherokee Outlet dates
courts will not require the Land Depart- from the proclamation of the President
mont to recognize the claim as an adverse announcing the time when said lands would
within the meaning of the law ............. 495 be opened to settlement -................ ,279

The continuity of possession under a, is The prohibitory provisions of the statute
not disturbed by an attempted relocation opening to settlement the lands known as
made at a time when there was no statutory the " Cherokee Outlet," and the President's
ground therefor ........... ......... 447 proclamation thereunder, did not apply to

A townsite patent that in terms provides the whole of said Outlet, but only to such
that "no title shall be hereby acquired to portion thereof as should be declared open
any mine . . . or to any valid mining to settlement under said proclamation, and
claim orpossession hold under existing laws hence are not applicable to Indian reserva-
of Congress" does not divest the Depart- tions within said Outlet excluded from
ment of jurisdiction to subsequently issue a settlement hut adjacent to the lands opened
patent for a lode claim within the limits under said proclamation .................... 55
covered by said townsite patent, if at the The regulations with respect to opening
date of the townsite entry such lode claim the Cherokee Outlet, made under direction
was knowin to exist . ............. 518 of the President and incorporated in his
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proclamation, provided for an entering fiing thereforbereceived andheld to await
strip one hundred feet in width around and | the result of proceedings already instituted
immediately within the outer boundaries of I to vacate the patent . .-.-.-.-. . 54
the entire tract of country to be opened, and Patnaent.
can not be abrogated or modified by the act T ge e s l e bta t
of the Secretary of the Interior alone - 5 The government sheld not he heard te

The fact that a settler on lands in the say that the payment for a tract of land
Outlet may have trespassed upon adjacent under the pre-emption law was prematurely
Indian reservatiens in reaching said lands made, and not accepted by the receiver in
will not in itself disqualify him from mak- is eficial capacity where a suit is after-
ing a homestead- ......-.-.- -- 55 !wards brought by the government against

Aug settler on Okllboma lands ls notdls said receiver for the recovery of public.A settler en Oklahoina lands is nt dis- aneneys, and the price ef said land is in-qualified by starting into the race from the eluded in the su ise f ad ad sit
one hundred foot strip on the Chilocce clded i the sum sued for, and said suit
Indian scheol reservation -.............. 5 25 is compromised on the payment ef a stipu-

Entering the Cheroliee O utlet, on tile day lated sum dprset regulations......------..-. 185
of opening, from an adjacent Indian reser- I Under t e dprtnental regulations go
vation does not disqualify the settler ....- 371 erning the submission of final proot andsnaking, thme entrynian is required to make,

A settler who on the day of opening at the time of submiti adi
enters the Territory prematurely, with e of submitting proof, and it
mnany others, through a misapprohellsion as |is the duty of the receiver to accept the
to the signal given for entrance, nust show, money at sch, time; and the subsequent
as agairst one who enters at the proper ! failure of said officer to account to the gov-
time, that no advantae at ie proper eirnent for the purchase price of the landtina, tlat o adantge was gained by such so paid will amot defeat tlae right of the
premature entry5 y ........... .. .. e e p.. 341att wiht futhe

One who is within the Outlet at the date entryman-to receive patent without farther
of the President's proclamation, occupying payment ....... ........... 188
a tract of leased land by he consent of the Practice
Indian agent, but goes outside thereafter, Rules of, cited and constued, page xxiii.
and there remains until after the opening
is not disqualified as a settler if, by his | GEERA aY :
former presence within the prohibited ter- Objections to the alleged want of regu-
ritory, he secured no advantage over others 380 larity in the proceedings before the local

Presence within the Territory of Olla- office come too late for consideration when
houa (on railroad track adjacent to the raised for the first time on appeal to the
land clainmed) at the hour of opening dis- Department ..................... ---- 438
qualifies a settler who goes upon the land If, on te conclusion of the contestant's
at such time-...-... ... ... .. 489 testimony, the contestee moves a dismissal,

The prohibitive provisions in the act of on the ground that the evidence submitted
March 3, 1893, with respect to the Cherokee does not warrant a judgment of cancella-
strip, were enacted at a time when the i tion, and said motion is overruled, the con-
similar provisions in the act of March 2, testee should be given an opportunity to
1889, wereliberally construed by the Depart- submit evidence in support of the entry-.. 74
ment, and when the question of advantage APPEAL.
gained " by presence in the Territory during If not taken within the time designated
the prohibited period was regarded as a bythe Rules of Practicemustbe dismissed. 323
proper one for consideration in determi- In computing the time within which,
sating the qualifications of a settler in must be filed the day of the service of the

Oklahoma ..............- .-.-.-.-.- 504 notice of decision must be excluded ........ 488
Presence within the Territory during the The Department is without jurisdiction

inhibited period does not operate as a di- . to entertain if notice thereof is not filed
qualification if no advantage is sought or and served within the time provided in the
gained thereby- .................. ......... 273 Rules of Practice ......-.................. 34

Osage Land. Where a notice of, is served on the at tor-
See Indian Lands. ney of the adverse party, as shown of

Patent. record, the right of such appellant to be
See Teuincite. heard should not be affected by the factthat said attorney was not at such time
May issue in the name of heirs where the authorized to represent the appelle ....... 372

entryman, at time of final proof, was not I Prom a decision of the General Land
admitted to citizenship and a naturalized Office brings all questions involved in the
heir thereafter submits final proof. The record within the jurisdiction of the De-
case of Joseph E llis,.2 L. D., 377, cited and partment ......- 5.. ..... 377
distinguished ......... :................. 1 Prior to the consideration of, from a

The Department has no jurisdiction over decision rendered on consolidated cases,
patented lands, not even to direct that a notice thereof should be given to all.
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parties recogniced as having rights ad- Mlatters ocrring after the original hear-
verse to the appellant ...................... 416 ilug in . case do net furnish grounds for a,

From a decision of the local office oper- therein, though such matters may afford
ates to divest said office of its jurisdiction sufficient foundation for a new contest- 155
in the case; and the withdrawal of appeal A decision of the Department, denying a
on the part of one of the appellants therein motion for a, on te ground that the matters
will not reinvest said office with juris- therein alleged were not in issue at the
diction -................................ 76 original hearing, does preclude the Com-

Cases arising between different parties missioner of the General Land Office, in the
and involving different. tracts of land exercise of his original jurisdiction, from
should not be considered together, and so subsequently directing an inquiry, in the
transmitted to the Department on -,,,..,.. 420 nature Qf a new contest, to determine ques-
COSTS. dons arising since the hearing of the origi-

In a contest arising on an allegation of nal snit -,,,-,,-,,,-,,-,-,829, 471
a prior settlement right the, should be A motion for a, iled out of time can only
assessed under Rule 56 , ,- 12 1e received as an appeal to the supervisory

A proposition to pay the, of a rehearing, authority of the Secretary, and should,
if one should be ordered, can not be con- therefore, be made by a petition addressed
sidered in aid of a motion for a ew trial.. 487 to snob officer, and filed in Ihe Department
HEARING, proper -114 154

The Department will not interfere with A second iotiou for a, based upon the. . ~~~saume alleged newvly discovered evidence
the exercise of the Commilssioner's dscre- saeqlgdnwyicoreevececonsidered and passed upon in the disposi-
tion in refusing to order a hearing, unless tion of a forner motion for rehearing in the
there is such an abuse of discretion as I same case, should not he entertained -..,417
vould work n injustice or an inequitable Will not be granted on the ground of

denial of a legal right .................. 50. alleged newly discovered evidence where
Au application for a, on a protest should such evidence is cumulative, and intended

not be granted if the allegations therein to contradict or impeach te witnesses of
contained donotmnaleontapim afaeie case the adverse party- ----------------- 438
calling for the cancellation of the entry. 125 May be allowed where the contestant re
NOTICE. )lying on the assurance of the local officer,

A general appearance is a waiver of all before whom the case was heard, that vi-
defects or irregularities, if ay exist, of dence sufficient to warrant cancellation had
notice, process, or service, necessary to con- been introduced, did not submit further
fer jurisdiction-......,.................... 122 testimony, and it is found on review of the

The affidavit required as the basis of an proceedings below that the evidence in the
order for the publication of a, may be made case does not justify cancellation., - , 464
by any person who possesses the requisite A proposition to pay the costs of a rehear-
information- . .............................. 74 ing, if one should be ordered, can not be

Aformal orderforthe publication of, is not considered in aid of amotion far a newtrial. 487
essential. It is sufficient if the local officers RrViEtw.
authorize the publication either by frtual The rule of practice relative to closing
order or verbally--- ....................... 4 cases on, announced in Allen v. Price, 15 L.

Where a party is represented by two D., 424, didnotcontemplateits application to
attorneys of record, and one of said -attor- cases wer an entryhad been formallycan-
neys accepts, of decision, suchpas-tywillnot celed prior to said decision1 ---------------- 377
he heard to plead a private understanding Evidence not newly discovered comes too
between himself ad his attorneys under late when offered for the drst time on mo-
which all notices were to be served on the tion fr.
Other attorney-, , ,.34 111fr,, ,,,,, 3othe attrney------------ ----------- 34 1 A moition for the, of a decisioll of the See-

A more docket entry of, by registered let-
ter is not evidence that service of a notice retary, in vhich he refuses to exercise his
of a decision was in fact so made,), . . 533 supervisory authority, is not provided for

Of a decision upon an attorney of record in the Rules of Practice, and will only be
is notice to the party he represents, .-.. 34 considered in cases presenting strong and

Of a decision to an attorney of record is exceptional reasons .1...................... ]54
notice to the party he represents,; and such Petitions or motions of re-review should
party will not be heard to say that the em- not be filed in the General Land office, but
ployment of said attorney had in fact termi- should be addressed to the Secretary of the
nated prior to the service of said notice, if Interior, in the form of application for the
such fact is not disclosed by the record . .. 294 exercise of his supervisory authority, os
REHEARING. grounds not covered in the former consider-

Will not be ordered on a cause of action ation of the case ............ ........ ,,.. 292
arising after the close of the hearing before A petition for re-review that presents no
the local office, and pending appeal from its new question, that does not assert the ex-
decision1 .......................... ,,, 394 istence of newly discovered evidence, orthat
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the former decision was secured through Northern Pacific was, by the terms of the
fraud on the part of the successful party, or grant to said company, fixed at double mini-
otherwise, aslid is not filed within a reasona mum ...- 1.. .. .-. 309
ble time after the denial of the motion for I Railrolid Grant.
review, does not present a case where the See Railsoad Lands; Wagon Road Grant.
supervisory authority of the Secretary can GENERALLY.
be properly exercised on behalf of the peti Directions given for the suspension from
tioner -..................... 44 entry and patent of lands falling within the

Pre -e *1 ptio . purview of the departmental decision in the
See Indian Lands (Osage). case of Spaulding v. Northern Pacific R. R.

Minera landsin th Stateof Minesota Co., 2t L. D. 57 .............. 251Mineral lands in the State of Minnesota On the adjustment of the grant made by
not excluded from - 157 the act of May iS, 1856, it is not material

An entry cannot be allowedunder section whether the line as originally located, or
2, act of October 1, 1890, except on proof of the modified line as authorized by the act
continuous residence on the land so entered of June 2, 1864, is taken as the measure of
for a period of not less than three months the grant, as the difference between the two
prior thereto -1-- ----- 367 is but small, and the grant is largely dei-

Failure to submit final proof, and make cient under either line .-. ........... 440
payment for the land, within the statutory Selections of lands for the Southern Pa-
life of a filing on unoffered land, does not cific R. R. Co. in lieu of lands taken for the
defeat all rights under the filing, but sub- Mission Indians under the act of January
jects the claim toany legal settlement lunn 12, 1891, can not be approved unless it is
that may intervene-1 . ...... 384 made to appear (1) that the company was

Price of land. entitled under its grant to the lands so
See Public Land. taken, hence that such lands are non-min.

eral in character, and (2) that the lien selec-
Private Claim. tions are of the same character; and, in

Tuder section 12, act of March 3, 1891, all securing such evidence, the departmental
claims' under Spanish or Mexican grants, regulations provided for the determination
referred to in section 6 of said act, are to be of the character of lands claimed by a rail-
held as abandoned, if not presented before [ road company should not be disregarded -. 368
the court of private land claims within two The approved plat on file in the General
yearsifomthetakiugeffectofsaidact; anda Land Office, on which the limits of a, are
grant occupying such status is consequently E marked, must deternine whether a selection
no bar to the adjudication of a small hold- falls within the limits of the grant 468
ing" lying within the limits of such grant.. 391 By the terms of the joint resolution of

An application for the survey of lands al- June 28, 1870, the Southern Pacific company-
leged to be embraced within Spanish grant was authorized to construct its road along
must be denied, where it appears from the the route indicated by the map of January
record that the offieial survey of said grant, I 3, 1867, and entitled to have the road ac-
on which patent issued, was made after due cepted, if so constructed, but the acceptance
notice to the parties interested, apparently j of said road will not determine conflicting
followed the lines fixed by the Spanish an- rights or claims within the grant - 223
thorities, and was acquiesced in for a long The report of the connmissioners as to the
form of years- ........ -491 I construction of the Southern Pacific Rail-

Protest. - road, as provided for in said jointresollution,
Does not justify a hearing if a p imas f acie Emust be made to the Secretary of the lute-

casecallingforcancelltionis notmade out. 125 rior, and does not require the approval of
The corroboration of a, is not a prerequl- the President-22

site to its recognition as a proper basis of A lease of a portion of the constructed
inquiry, where the facts charged are shown I road of the Southern Pacific to the Atlantic
by records of which judicial notice must be and Pacific company can not be accepted as
taken by the officers of the Land Depart- a valid basis for a claim on the part of the
mont-~ >. - ...... * 6 50.. latter company, that it has, under the pro-

visions of sections 3 and 17, of the act of
Public Land. July 27, 1866, thereby earned its grantoppo-

The price of desert lands within the limits site said constructed road . - . 223
of a railroad grant, entered suder the act of The map of January 3, 1867, was not filed
March 3, 1.877, is not affected by the act of as a map of definite location, but rather as
March 3, 191, and such lands can only be . - a map of general route, and a deflectionfrom
patented on the payment of the double mini- said route, in the construction of the road,
mum price ......-.-.-. . . . 231 made necessary on account of engineering

The price of the reserved alternate sea- difficulties and to secure a more feasible
tions falling within the limits of the with- route, does not warrant the rejection of the
drawal made on the general route of the road thus constructed. (Southern Pac.).. . 223
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The evident intent of section 2, act of lands occupying such status are erroneously

February 8, 1887; was to protect in their patented to the latter company, indemnity
possession only those who were actual set- therefor cannot be allowed the Northern
tlers at the date of definite location. or other Pacific as the lands so patented must be
qualified persons to whom they might there- charged to its grant - ------------- 536
after have assigned their possessory right.. 61 The right of the Northern Pacific to se-

The lands on the south side of the Bur- lect indemnity within the second belt can-
lington and Missouri road, where the grant not be recognized, unless it is made to ap-
is deficient, that were subject to the grant pear that the loss specified, as the basis of
at definite location, are not open to entry, such selection, is the result of a disposal oc-
but must remain in reservation, subject to curring in the interval between the date of
such action as may be required on the ter- the granting act and that of definite loca-
mination of the judicial proceedings now tion .. --68
pending with respect to the excess of lands The grant to the Northern Pacific by the
received by said company on the north side act of July 2,1864, and the grant to the same
of its road 38 company by the joint resolution of May 31,
INDEMNITY. 1870, must be adjusted separately; a loss,

therefore, under the latter grant will not
In the absence of an ascertained deficiency support a selection along the line for which

in the grant to the Northern Paciflo, show- the grant of 1864 was made ... - 11
ing that it could not be satisfied by obtain- The Southern Pacific Il. R. Co. is not en-
ing all the available lands in tie indemnity titled to make indemnity selections within
limit, the specification of losses in place, the forfeited primary limits of the Atlantic
as a condition to the selection of indemnity and Pacific grant --------------------------- 351
will not be waived by the Department..... 512 Action suspended on that part of the de-

There is no necessity for the enforcement partmental decision of November 5, 1897,
of the rule requiring specifications of loss herein, which ielates to the question of the
to accompany indemnity selections, where right of the Southern Pacific R. R. Co. to
the grant is practically adjusted and found make indemnity selections within the for-
largely deficient, and no one is claming ad- feited primary limits of the Atlantic and
versely to the company at such time; and Pacific grant 393
under such circumstances, a selection with- The occupancy of town lots under a scrip
out designation of loss will be recognized, location should not be held such an adverse
as against a homestead entry not made until right, or claim, as will defeat the right of
after the submission of the adjustment.-.. 458 selection under the act of August 5, 1892,

The Northern Pacific company sho ild be where at the date of such selection the scrip
allowed to specify new bases for selections has been withdrawn and the occupants and
made on account of lands within the limits purchasersthereuuder disclaim any interest
formerly recognized east of the terminal es- adverse to the company . - . 545
tablished at Duluth ......................... 47

If the Northern Pacific company, in the LANDS EXCEPTED.
selection of indemnity, waives the privilege A mineral application made after the filing
conferred by the order of May 28, 1883, die- of the map of general route, and prior to
pensing with the specification of loss, and definite location, and pending at the latter
assigns a basis which proves to be invalid, date, is a claim under the excepting clause
it is not entitled to plead the protection of in the grant.to the Northern Pacific that
said order .............. 67 operates to exclude the land covered thereby

On account of the consolidation of the from said grant ............................. 72
Northern Pacific and Lake Superior lines of The occupancy of land by an Indian, at
railroad between Thomson and Duluth, the the date when the Northern Pacific grant
grant to the first-named company must be became effective and prior to the act of July
charged with all lands received by the 4,1884, will not serve to except such land
latter company, between said points, under from said grant if at such time the Indian
its prior grant, and for the lands so taken by had not abandoned the tribal relation 478
said company, whether within its primary A claim of occimpancy, set up to defeat
or indemnity limits, the Northern Pacific is the right of indemnity selection, can not be
not entitled to indemnity .. 68 recognized if it appears that at the date of

As to lands lying within the granted lim- selection the alleged occupant bad not estab-
its of the Northern Pacific grant, and also I lished residence on the tract, but was main-
within the additional indemnity limits of taining a home elsewhere in the prosecution
the Lake Superior and Mississippi road pro- | of a claim under the pre-emption law . . . 542
vided for in the act of July 13, 1866, the Does not take effect upon lands that are
right of the latter company is defeated by at the date of the grant embraced within
the grant and location of the Northern Pa- the claimed limits of a Mexican private
cific made prior to selection on behalf of the grant by specific boundaries, though at
Lake Superior and Mississippi road; but, if such time the question of the true location

2670-VOL. 25-39
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of said boundaries is pending and undeter- and the fact that the said river was not cor-
mined - ,., ----- 108 reetly located on said map would not affect

A notation appearing of record, at the the extent of said withdrawal -. ,,,.309
date of arailroad grant that a tracthas been I ACT OFJUNE 22, 1874.
selected as swamp land is ineffectixe as o
againsttheoperationofthegrantjif,atsuch and should he ons the annt are reniedall
time, said notation appeared of record with- with the original grant .................... 77
oct atherity of law- -20 A decision of the General Land Office to

The proclamation of the President snder the effect that upon relinquishing certain
the act of June 18, 1878, withdrawing from lands a railroad company will be entitled to
sale and disposal certain lands required for,, - ~~~~~~select others, does ot prevent departmental
reservoir purposes, did not affct the statucs consideration as to the right of the company
of lands to which rights under a railroad to those relinquished, when the question of
giant had attached by definitelocation .. 41 the company's right under the selectionA ~ ~ ~ ~ ~ ~ ~~~~~ h homesteads settler whoe bye alienaiono. A -homestead settler, who by aenation of comes before the Department for its action- 248
the land has disqualified himself as an en-
tryman, is not entitled to relief under the R.niilroaid Lands.
act of June 22, 1874, extending the time for GENERALLY.
the completion 6f certain railroads isl Mti- Notice of the restoration of all lands
nesota and protecting the rights of settlers withdrawn on. account of tit Northern

pi thereto----- 10 Pacificeastof theterminallineatDulath.. 48
Land obiefly valuable for its deposits of Circular of August 5, 1896, under t-he act

fire clay is included in the exception of of June 3, 1896, relative to settlers on
"mineral lands" from the grant to tie Northerti Pacific indemnity lands - 1 - , 256
Northern Pacific Railroad Cotupany ,,,,, 349 A pre-emption entry can not be allowed

Lands chiefly valuable for the petroleum - under section 2, act of October 1, 1890,
contained therein ae excepted from selec- except Ott proof. of continuous residence on
tion as indemnity ---- , .: .,.,,,:, ,,,, 301 j the land so entered fora period of not less

Lands containing valuable mineral depos- . than three months prior tereto .. 0....... 367
its, Whether of the metalliferous or fossil- raider the provisions of e act o
iferous class, of such quantity and quality 2, 1896, the title to lands erroneously pat-
es to render them subject to entry under ented on account of a Iilroad grant, and
the mining laws, are " mineral lands " with- sold to a hens fide purchaser, is confirmed.

in Xhreni ofl tho ter aon fide iucasr tShelfrmin the mueaning of that term as used in1 the The government in such case must proceed
exceptions front the grant to the , orthern against the company for the recovery of the
Pacific Company for railroid purposes, and val:e of the lands a directed by said act.. 409

to~~~~~~~~~~~ ~~~~ thle Stft for school aspoe ---------- 2ysdne,. 6to the Stalte foir school prposes -.,,,,, 211 Action looking for the recovery of titleto
A final mtieral return by the ontiis- lands erroneously certified shoald not be

sionersappointed under the act of Febrnary taken, vhere patents lars isted on the
26, 1891, operates to except the lands so claims held to have excepted anch lands
classified from the grant to the Northern | from the grant; the parties in such a case
Pacific- ,, , ,, ,,,,, 440 1 may be left to assert their rights in the

WITHDRAWAL, courts- ,,,,.,,,,,,,, ., 440
An indemnity withdrawal for the benefit ACT OF MARCI 3, 1887.

of the Northern Pacific grant is in violation The purchasers of the capital stock of a
of the terms of said grant, and inoperative company, that is applying for patent under
si against an authorized withdrawal on be- |- said section 4, are not purchasers of the
half of another grant -- ,,-,,-,,,-,,-, 67 j land within the meaning of the statute .- 117

Lands embraced. within the indemnity 'Section 4 vas not iteaded to protect a
withdrawal for the benefit of the main line speculative purchase made with knowledge
of the St. Paul, Minneapolis, and Manitoba of the defect in the title of the railrhad
road, uder the grant of March 3, 1857, are c ,anpany- ----------.... , ... 117
not by such reservation excluded from the The protection given to settlers by the
operation of the subsequent grant of 1871 second proviso to section 5 is restricted to
for the St. Vincent extension of said road,, 86 such persons s may have settled in good
- Thie line of the Northern Pacific rsad be- faith after December 1, 1882, and before the
tweest Wallula, Washington, and Portland, passage of said act, claiming a right to enter
Oregon, as shown by the map of general under the settlement laws i ignorance of
route filed August 13, 1870, followed the the rights or equities of others in the
north bank of the Columbia River within premises- -, ........... ,,.,,,.,,,,.77
the Territory of Washington, and the wiidth The provisions of the act of June 22,1874,
of the withdrawal thereon was consequently and section 5, are remedial in character, and
governed by the provisions in the granting hence should receive a liberal construction.
act relative to the extent of the grant where and should also be construed inpari inateria
the line of road passed through a Territory; together with the original granting act in
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case of an application to purchase uder therefor, if the facts, as alleged in said affi-
said section 5. It must therefore be held davit, are not denied . . .-............ 420
thatlands ineven-scumbered sectiocs select-
ed under the act of 1874 are from the time Rehetiring.
of such selection the " nmbered sections See Practice.
of the grant as such phrase is used in said
section 5 and may be purchased thereunder RelimiqUiShunent.
if said indemnity selection proves invalid. . 77 runder a, executed without consideration,

The right of purchase rom the govern- and for the benefit of one holding afideciary
ment under section 5 is limited to condi- relation to the entrymac, it is incunbeut
tions presented at the time of. or prior to upon the party presenting the same to show
the fial adjustment of the grant, and hence, that no advantage was taken of the entry-
does not extend to a purchase from a rail- man, if the good faith of the transaction is
road company after such adjustment and called in question by him 1. . -.-.- 97
the restoration of the land. to settlement Will not be recognized if it does not ap-
andentry- ---- - ------------. 151 pear to have been the voluntary act of the

Inholding that theright of purchase from entryman- -----------..-.----------.- 197
the government under section is not re- Can not be held to be the result of a colt-
striotedto cases in which the purchasefroyu test, where, at the date of its execuation.
the company was made prior to the passage notice had not issued on, said contest, and
of said act, but that the protection extended the entryman in good faith had cured any
to settlers in the second proviso to said see- default on his part that may have existed
tion is limited to.settlement made before prior thereto-..........9---.........--. 359
the passage of. said act, the Department
recognizes the remedial purpose of said sec- Repayment.
tion, and the rle of construction that the No right of, exists where a pre-emption
proviso, being a limitation of the remedy, entry is canceled on -account of the pre-
must necessarily receive a strict construe- emptor having prior thereto exercised his
tiou - - 194 pre-emptionright, and therecordshowsthat

A settlerwho is claiming the benefit of the he swore falsely, in support of his second
second proviso to section 5 is not entitled to entry, that he had never had the benefit of
plead want of notice as to adverse claims l the pre-emption law ---------------- 29
through the company, where at the tiue of A purchaser of forfeited railroad lands
his settlement he was apprised of the com- under section 3, act of September 29, 1090,
pany's selection and therecord at echtine | is not entitled to, where his entry is prop-
disclosed a conveyance of the land by the [ erly allowed on the proof -presented, but is
company- ------------------- 194 subsequently canceled o acconcit of the

ACT OF SEPTEMBER 29, 1890. falsity of said proof in a matter essential
The preferred right to enter forfeited rail- to the allowauce of the entry-0 .... 30

road lands. *accorded under section 2, as A person holding under a deed executed
amended by the act of February 18, 1991, prior to the submission of final proof and
hegins to sun frem tie date when icstruc-' the issuance of final receipt has no standing
tions are issued authorieing applications to as an assignee under the statute providing
be made for such lands ------------------ 420 for ...-... . . ....... .. S9

An actual settler on lands embraced Can not be allowed -where a desert-land
nithin the forfeiture act at the date of the entry is properly allowed on the proofs pre-
passage of said act is entitled to a pro- sented, but, on subsequent proceedings, is
ferred right of homestead entry, and if he caceled on accot of the non-desert char-
dies without having made suclc entry, the | cter of t
right survivesto biss widow, who was also If the laud entered is not of the character
at such time residing on said land - ..------. 522 contemplated by the law under which the

Where a settler makes homestead entry entry is made, but is expressly represented
under section 2 and thereafter, through mis- by the entryman to be of such character,
tale, relinquishes said entry, acid purchases and the allowance of the entry is procured
the land cinder section 3 of said act when in by such representation, the entry in sueh
fact not entitled to make such purchase, the case is wrongfully procured and not ' erro-
entry may be reinstated with the right to neously allowed " within the meaning of
treat said purchase as a commutation the repayment lacy ------------------------- Ill
thereof, or perfect said entry in tho regular The right to, is determined by specific
manner ------------------------------------ 522 statutory athority and can not be recog-

nized except in the cases covered thereby --Ill
Records. - Return of scrveyor-general's scrip, paid

An affidavit made to supply certain al- on the commutation of a timber-culture en-
leged omissions of matter from the, which try, cap not be allowed on the gronud that
should appear therein, if it exists in fact, the entrymnan might have perfected title
will not be stricken from the files, on motion without commutation ................... 160
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If an entry on the proofs presented is the prescribed period, where such d fault is

properly allowed and on subsequent inves- charged by an intervening contestant ...... 44
tigation is canceled, the fact that such can- The absences of a homesteader from the
collation is erroneous, under a changed con- land covered by his entry should not be re-
struction of the law, will not justify -.-.-. 210 garded as sustaining a charge of abandon-

A claint for, of double minimum excess ment, where he has once established, and
can not be allowed if the land at date of en- his absences are made necessary by the na-
try was properly rated at double minimum, ture of his occupation and condition in life,
though the road opposite said land was not and his intention of returning to the laud is
constructed and the grant therefor was at all times manifest from the cultivation
afterwards forfeited- ............ ---- 8 308 thereof, anl the erection and maintenance

Of alleged double minimum excess can of improvements thereon .................. 147
not be allowed if the land at date of entry Under a homestead entry made by the
was properly rated at double minimum 309 heirs of a successful contestant in accord-

ance with the act of Tly 26, 1892, actualreai-
Ree rvsatoBneReservtioLn s deuce on the land is not required, if cullti.

vation thereof is shown for the requisite
Instructions of August 18, 1897, with re- period - . 281

spect to Fort Randall abandoned military. - 141 Where an entryman who has made an
Instructions approved September22,1897, adjoining farm entry dies more than six

as to Fort Maginuis abandoned military . 260 months after entry without having estab
The act of October 1, 1890, directing the l alised, on the original farm, his widow may

establishment of the forest, known as the cure said default by the establishment of,
Yosemite National Park, did not affect or prior to the initiation of any adverse claim. 296
impair rights acquired nder a mineral ioca- The law requires that, must be established
tion duly made prior to the passage of said i within a reasonable time after settlement
act, and the owner of such a claim should where there is an adverse claim, and what
be permitted the necessary use. for purposes is a reasonable time must depend upon the
of ingress and egress, of lands reserved by facts in. each case 334
said act, subject to such reasonable rules
as may be made by the Secretary of the e ata.
Interior - - - 48 The rule of, is not applicable to a decision

The right of a minier to cut timber within denying a party the right to be heard on ap-
a forest, is restricted to the land embraced peal where such decision is the result of a
within his mining claim - 48 mistake of fact on the part of the Depart-

Under an order directing the, of a tract of ment ..- ....... 373
land for the benefit of an Indian, with a Review.
view to his subsequent entry thereof, there See Practice.
is no ight conferred upon the Indian by evised Statutes.
which his relinquishmeent will serve to re- See Tble of, cited sod construed, page xxii.
lease the land fro- . ..................... SO

In the survey of forest, under act ofTune Right of Way and Station
4, 1897, the phrase "public lands adjacent Grounds.
thereto " should be construed to mean town- A plat of station grounds covering land
ships, either fractional or entire, actually embraced within a priormeineralapplication
adjoining such reservation -140 j can not be approved; hut the use and occu-

The mere occupancy of land in Alaska for i pancy of such land for station purposes will
the purpose of trade and manufacture will protect the right of the company, as against
not confer any right upon the occupant, as subsequent claimants, if the mineral appli-
against the government, that will prevent i cation is abandoned ........ -1.. .. 250
a, of the land for naval purposes ........... 212 The provisions of the general act of March

In the absence of express statutory au- 3, 1875, are not applicable to lands in the
thority the Architect of the Capitol has no District of Alaska -. 290
right to permit the erection of a terminal The grant of to thb Union Pacific Ry. Co.
railway station oi the capitol grounds - 254 by section 2, act of July 1, 1862, may extend

Reservoir lLands. 1 beyond two hundred feet on either side of
See rid a sds, the road, where the land is desired for the

uses specified in the act, and the necessity
Instructions of July 14, 1897, uder the for the use is made to appear -. . 540

act of March 2,1897, providing for the dis- An application for a right of way under
position of Sugar Loaf Reservoir site 15 the act of March1, 1891, can not he approved

Residence. unless it is made to appear that said right
The poverty of an entryman may excuse of way is desired solely for the p-pose of

his absence from the land after the estab- irrigation -1 344
lishment of, but does not constitute a uffi- Riparian Rights.
cient excuse for failure to establish, within See Srey.
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Page. Pag
River. with law in placing their claims of record

See Surey. after the land is declared open to entry by

School Land. the Department . 420
An application to select indemnity, on a The extent of a claim of, as defined by

basis of an alleged loss of unsurveyed lands acts of occupancy and improvement, is Urm-
within a timberreservation, prior to an offi- ited to the technical quarter section on
cial determination of the number of town- which such acts are performed . 394
ships included in said reservation, may be Notices defining the extent of a claim of,
accepted and treated as valid, not in recog- posted on subdivisions thereof outside of
nition of any such right on the part of the the technical quarter section on which the
State, but as a matter within departmental improvements are placed will protect such
discretion ... 40 claim as against subsequent settlers - 420

Circular of July 23, 1885, as to selections Stare Decisis.
of indemnity inCalifornia, modified 383 While the doctrine of, is recognized and

followed by the Department, it will not beS cri p held applicable to a decision that is violative
The return of surveyor-general's, paid on of the law, and operates to take away a

the commutation of a timber-culture entry, statutory right-
can not be allowed on the ground that the
entryman might have perfected title with- States..j See Desert Land.Out commutation .............- -160 I

The act of June 20, 1894, authorizing the
Selection. . selection of lands for University purposes,

See Raitroad Grant, subtitle Indemnity; restricts such selection to unoccupied and
States. uninhabited lands, and also provides for the

Settlement. issuance of patent for the lands so selected;
On land covered by the subsisting entry and it must therefore be held that until pat-

of another confers no right as against the outissuesonsaidselections,theDepartment
record entryman, but as between settlers retains jurisdiction to inquire into the sta-
on land thus reserved the settlement first tus of the lands at date of selection with -
in time, other things being equal, is entitled respect toalleged adverse settlementrights- 106
to precedence, on the relinquishment of the The act of March 3, 1879, providing that
record entry-'' 37 There be, and hereby are, granted to the

During the existence of an entry no - State of Minnesota, to be selected by the
rihts, adverse thereto, can be acquired to governor of the State, twenty-four sectionst land embraced therein either by i of land omit of any public lands of the United

the ln ete hn r by li States not otherwise appropriated," with
rations to enter such land or by settlement thprvotathelnsogatdsal

theron, ut, n th canellaion f soid ,the proviso that the lands so granted shallthereon, bult, on the cancellation o s id h e selected within three years, is a present
entry, as between such settlers, the date of I
settlement may be properly considered. - - - 448 l grant, and the requirement as to selection,Teioasettlemt ay beproperly whonideresdin ~...448 containedin theproviso, should be coistrued

The right of a settler who is residing as directory and not mandatory, hence a

belief that his title thereto is complete failure of the State to make such selections
under a plior patent, to enter said tract on within the tme specified will not defeat its
the relinquishment of a record entry there- right under said grant 
of, is superior to, and will defeat an inter- Station Grounds..
vening soldier's additional homestead entry, See Right of Way.
made with lovnowledge of the adverse claim- 135 St-tttes.

Going upon the land may be properly See Acts of Coraqress, and evised Statutes,
regarded the initial act of, as between par- Cited and Construed, pages xx and xxii.
ties that make the race at the hour of open- The phrase "I public lands adjacent there-
ilg Oklahoma lands, and are aware of a to" construed 140
coemmon intent to settle on the same tract. - 273 I The words 'two years" in the proviso to

The right of persons alleging, on lands see 7, act of March 3, 1891, considered, and
opened to such appropriation under the act rule announced as to the computation of
of September 29,1890, is not affected by the such period -. 15
fact that such lands were at the time of Departmental construction of, where
settlement and application therefor, r- doubtful in terms will be received with due
served from disposal undertbe departmental consideration by the courts -355
rulings then in force - 394 S rvey.

In the case of, on land that is treated as | In carrying out the provisions of the act
in reservation by the Department, when of June 4, 1897, with respect to the, of forest
under the law it was open to settlement, the reservations, the phrase " public lands adja-
rights of claimants should be determined cent thereto," should be construed to mean
on the priority and good faith of their re- townships, either fractional or entire, actu-
spective settlements, and their compliance ally adjoining such reservations . 140
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Departmental instructions of June 30, Timber Cutting.

1897, herein, withdrawn .................... 140 Permits to cut timber within the primary
In the case of a, that is closed upon a limits of the Northern Pacific grant will

meander line run for the purpose of sopa- not be issued prior to an official survey of
rating arable lands from alleged swamp and the lands - ............. 270
overflowed lands, lying upon the borders of Applications for more than a second per-
a lake, thus leaving a tract unsurveyed mit, by the same applicant, to out timber
hetween the shore of said lake and said from the public lands will not be considered
meander line, parties taking title to the by the Department- .........-.......... .33
lands so surveyed acquire no riparian rights
to the unsurveyed lands lying beyond said Town site.
meander line :-------- -E .. 199 Entry in Alaska; regulations of June 3,

An application for, of an island lying in 1 1891, with respect to appeal from trustee,
a meandered non-navigable stream will not amended ........................... 323
be allowed ...... . 413 Therightof. actingunder territorial legis-

An application for, of an island, in a lation, to include certain lands within cor-
meandered non-navigable river, existing at porate limits for municipal purposes, can
the date of the township surrey but omitted not be recognized, if said lands were in fact
therefrom, must be denied, where the right at such thue not subject to such appropria
of the riparian owners to the bed of the tion - .......... 2 .. 249
stream is recognized by the State in which The action of trustees may be reviewed
the land lies -- ------ 474 by the Commissioner of the General Land

An island, not above high-water mark, Office under the rules governing contests
but subject to overflow, and situated in a before the local land offices ................. 313
navigable river, is not subject to as land The act of May 14, 1890, empowers true-
belonging to the United States, for the pro teesiuiOklahomaLtoapprovesuir-eyof, made
prietorship of the shores and beds of nan- prior thereto; and the limitation as to the
gable rivers below high-water mark, within , acreage that may be included in a public
the limits of the States, belongs to them by park, under section 22, aet of May 21890, is
their inherent sovereignty . . 10 not applicable to a survey so adopted .. l 313

Swamp Land. A survey of a, made by the provisional
The State by securing title to lands under authorities ofamunicipality, becoines opera-

the wagon road grant of July 5,1866, is es- tivefromandafteritsexecutionandapproval
topped from subsequently claiming the saute by said authorities, when subsequently
landsnder the prior grant of: -> a adopted by the townsite tustees after

The fee to, in the State of Wisconsin em- E entry - . --- . . 313
bracedwithin the right of Indian occupancy The law applicable to, contemplates a sur-
provided for by te treaty of October 18, vey of the land into lots and blocks before
1848, passed to the State by the subsequent deeds may be given .3 13
swamp grant; but the right of possession. A patent for that in terms provides that
under said grant remaimmed in abeyance until ''no title shall be hereby acquired to any
such time as the Indian right of occupancy mine . . or to any valid mining claim or
should be -surrendered, or otherwise ended possession held under existing laws of Cmn-
by the United States -. 17 gress, does not divest te Department of

When by the treaty of February 11, 1856, j risdictio to subsequently issue a patent
the Indians ceded to the United States cer- for a lode claim within the limits covered by
tai lands embraced within their right of said townsite patent, if at the date of the
occupancy, such relinquishment, as to the townsite entry such lode claim was known
lands covered thereby, though for the ex- to exist -. . 518
pressed purpose of locating the Stockbridge The right to the purchase money paid on
and Munsee Indians and other Indians the commutation of a homestead entry for
thereon, operated to remove the only ob- townsite purposes can only be recognized
stacle to the merger of the right of pos- on behalf of an independent mummicipal -
session with the fee- that passed under the organization ........ ... 556
swamp g-rant, and entitled the State to re-
ceive patents under said grant ........-.... 17 Vago n Road Grant.

The Department is without jurisdiction Yhe title of a purchaser in good faith froin
to order a hearing, on the application of a a wagon road company of lands previously
State, to determine the character of lands certified thereto, is confirmed, in the ab-
claimed by it under the swamp grant, sence of adverse claims. although by the
where, prior to any such claim, the lands true construction of the grant to said com-
have been certified or patented to the State pany said lands were excepted therefrom
for the benefit of a railroad grant ---- 417 pn adlnswr xetdteermand in such case the only remedy left to the

Timber Culture. E government is by way of suit against the
See Application; Contest; Eary; final wagon road company to recover the value

Proof. of said lands .------ I ------------- 390

' 
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