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DECISIONS
RELATING TO

THEE PUBLIC LAISDS.

PRIVATE LAND CLAIMS-TREATY RESERVATION.

JosEPH FARER.

By the terms of the treaties between the Inited States and the Republic of Mexico,
all lands embraced within the boundaries of Mexican or Spanish grants, at the
date said treaties were ratified, were placed in a state of reservation for the
ascertainment of rights claimed under said grants, and by the act of March 3,
1891, said reservation is continued in force, and will so remain until final action
is taken on the respective claims or grants affected thereby.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. . I.) 'dary 8,1897. (W. M. W.)

The case of Joseph Farr has been considered on his appeal from
your office decision of August 21,1895, rejecting his application to
enter under the homestead law the E. of the NW. {, and lots 1 and
2 of Sec. 30, T. 9 N., R. 3 E., Santa Fe, New Mexico, land district.

On September 12, 1894, Farr made an application to enter the land
in question under the homestead ]aw.

On September 14, 1894, the register and receiver rejected said appli-
cation, for the reason-
that the land applied for was withdrawn from entry on June 2, 1886, by the ion.
Conlmissioner, it being within the limits of the Diego Padilla, or El Tago grant.

Farr appealed. In his appeal he alleged
that the said tract of land is not now within the limits of the said Diego Padilla, or
El Tago grant, because the said grant claim was rejected by the United States court
of private land claims, on the 8th of September, 1894, prior to the filing of said
homestead application.

It appears from a certified statement of the deputy clerk of the court
of private land claims that on the 8th day of September, 1894, said
private land claim was rejected by that court, and that an appeal from
the judgment of said court was taken to the supreme court of the
United States, where the case was pending when your office decision
was rendered affirming the judgment of the local officers.

Farr appeals.
10671-VOL 24-1 1
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The appellant alleges that the land applied for is not now within the
limits of the Diego Padilla or El Tago grant, for the reason that said
grant was rejected by the court of private land claims on September
8, 1894.

Your office found that:
The land within the claimed imits of the El Tago grant is in a state of statutory

reservation, to satisfy the claim, under the provisions of section of the act of July
22, 1854. (10 Stat., 308.)

Said section 8 provided that:
Until the final action of Congress on such claims, all lands covered thereby shall

be reserved from sale or-other disposal by the government, and shall not be subject
to the donations granted by the provisions of this act.

This was clearly a statutory reservation, covering all lands situated
in the territory acquired from Mexico, claimed under Mexican or
Spanish grants; it was to remain in force "until the final action of
Congress on such claims."

By act of March 3, 1891 (26 Stat., 854), Congress established the
court of private land claims, with jurisdiction to. hear and determine
all cases or claims presented by any person or persons or corporation
or their legal representatives,
claiming lands within the limits of the Territory derived by the United States from
the Republic of Mexico and now embraced within the Territories of New Mexico,
Arizona, or Utah, or within the States of Nevada, Colorado, or Wyoming, by virtue
of any such Spanish or Mexican grant, concession, warrant, or survey, as the United
States are bond to recognize and confirm, by virtue of treaties of cession of said
country by Mexico to the United States, which at the date of the passage of this
act have not been confirmed by act of Congress, or otherwise finally decided upon
by lawful authority, and which are not already complete and perfect.

The purpose of Congress in passing this act evidently was to pro-
vide a special tribunal to pass upon, settle, determine and adjudicate
every claim that existed, or could properly be made, under any and all
grants made by Spain or Mexico to lands within the territory specified
in said act, prior to its acquisition by the U~nited States from Mexico.

By the 7th section of the act it is provided, inter alica, that:

The said court shall have full power and authority to hear and determine all
questions arising in cases before it relative to the title to the land the subject of
such case, the extent, location, and boundaries thereof, and other matters connected
therewith fit and proper to be heard and determined, and by a final decree to settle
and determine the question of the validity of the title and the boundaries of the
grant or claim presented for adjudication, according to the law of nations, the stipu-
latious of the treaty concluded between the United States and the Republic of
Mexico at the city of Guadalupe-Hidalgo, on the second day of February, in the
year of our Lord, eighteen hundred and forty-eight, or the treaty concluded between
the same powers at the city of Mexico, on the thirtieth day of December, in the
year of our Lord, eighteen hundred and fifty-three, and the laws and ordinances of
the government from which it is alleged to have been derived, and all other ques-
tions properly arising between the claimants or other parties in the case and the
United States.
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Section 9 of the act provides that the party against whom the court
shall decide in any base:

Shall have the right of appeal to the supreme court of the United States, such
appeal to be taken within six months from date of such decision, and in all espects
to be taken in the same manuer and upon the same couditions, except in respect of
the amount in controversy as is now provided by law for the taking of appeals from
decisions of the circuit courts of the United States. On any such appeal the supreme
court shall re-try the cause, as well the issues of fact as of law, and may cause tes-
timony, to be taken in addition to that given in the court below, and may amend the
record of the proceedings below as truth and justice may require; and on such
re-trial and hearing, every question shall be open, and the decision of the supreme
court thereon shall be final and ceonclusive. Should no appeal be taken as aforesaid,
the decree of the court below shall be final and conclusive.

The act contains nineteen sections, in which full and specific pro-
visions are made for determining all the rights of all claimants under
Mexican or Spanish grants, in the States and Territories named. The
15th section expressly repeals section 8 of the act of July 22, 1854,
referred to in your office decision as reserving the land involved. The
repeal of said section is without any qualification and goes to the
entire section, "and all acts aendatory or in extension thereof, or
supplementary thereto." It follows that your office erred in holding
that the land in question is in a state of statutory reservation under
the act of 1854, spra.

However, it does not necessarily follow that your office decision must
be reversed; for, if the conclusion reached was the correct one under
the law and record presented, then it should be affirmed.

The question to be determined is, whether the land in question was
properly subject to entry under the homestead law at the time Farr
made his application.

As long as the 8th section of the act of 1854, supra, was in force,
there can be no question but what this land was reserved. It should
be borne in mind that in enacting said section Congress undertook to
provide a manner whereby it was intended to ascertain the origin,
nature, character and extent of all claims to lands under the laws,
usages, and customs of Spain and Mexico. The surveyor-general for
New Mexico, under instructions of the Secretary of the Interior, was
required to make a full report of all such claims as originated before
the cession of the territory to the United States by the treaty of
Guadalupe-Hidalgo.

By the terms of said treaty the United States bound itself to protect
all claimants having such claims in their rights, and it may be that the
express reservation made by section 8 of said act was placed therein
more in the nature of a precaution than as a necessity. Whatever may
have been the purpose of Congress in making said reservation, it is
clear that all lands embraced within the claimed limits of grants made
by Mexico or Spain prior to said treaty were in a state of reservation
under the terms of the treaty itself, independent of any reservation
that might be made after such treaty was duly ratified. It follows that
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the repeal of the section of the statute containing the reservation
would not have the effect of releasing lands reserved under treaty obli-
gations from such reservation.

As has been shown, the act of March 3. 1891, provided for a special
tribunal to determine the rights of claimants to lands inlluded within
grants claimed to have been obtained from Mexico or Spain prior to the
treaty of Guadalupe-Blidalgo. Congress invested said tribunal with
full authority to determine every question, subject to the right of appeal
to the supreme court of the United States, respecting the validity,
extent and scope of all unadjusted claims to lands included in Spanish
or Mexican grants. The title, validity and boundaries of such grants
or claims were to be adjudicated " according to the law of nations, the
stipulations of the treaty concluded between the nJIited States and the
Republic of Mexico at the city of Guadalupe-iidalgo," on February 2,
1848, and the treaty between the sanie powers on December 30, 1853.

It is, therefore, held that under the above named treaties all lands
embraced within the boundaries of Mexican or Spanish grants or claims
at the date said treaties were duly ratified were by said treaties placed
in a state of reservation; that said reservation has been continued in
force by the act of March 3, 1891, szipra; that such reservation will con-
tinue in force until after the judgment of said court becomes final and in
all respects complete.

Farr's application to enter the land in question, having been made at
a time when said land was in a state of reservation and not subject to
entry, was rightfully rejected.

The conclusion of your office in the decision appealed from was cor-
rect. The judgment appealed from is accordingly afflrmeel.

RAILROA-D GRANT-LAND EXCEPTED-DONATION CLAIM.

OREGON AND CALIFORNIA R. R. Co. v. ROCICER.

A donation claim of a married man embracing more than three hundred and twenty
acres is not void, but voidable only, and land included therein, at the time when
a railroad grant becomes effective, is excepted from the operation of the grant.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 8, 1897. (W. A. E.)

The SE. of the SW. 1, and the fractional SE.-I of the SE. (or lot 1)
of Sec. 7, T. i S., R. 2 W., Oregon City, Oregon, land district, are within
the primary limits of the grant made by act of July 25, 1866 (14 Stat.,
239), to aid in the construction of the Oregon and California Railroad,
and lie opposite the portion of said road that was definitely located
January 29, 1870.

March 30, 1880, said tracts were listed by the railroad company, per
list 13.
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March 23, 1885, William L. Crocker made homestead entry for the
SE. i of the SW. t of said section 7, and this entry was commuted to
cash on December 4,1886.

By your office letter of March 19, 1895, the railroad company's list
was held for cancellation in so far as it covered the tracts above
described, for the reason that said tracts were included, at the date of
the definite location of the road, in the undanceled donation claim
of one Jacob Minter.

From this action the company has appealed.
The records show that on November 30, 1855, Jacob Minter filed*

notification under section 5 of the Oregon donation act of September
27, 1850 (9 Stat., 486), as amended by the act of February 14,1853 (10
Stat., 158), for these tracts in section 7, together with adjoining lands
in section 18, the whole being estimated at "about 320 acres," the
amount of land that a married man and his wife could take under sec-
tion 5 of said act as amended; that as a matter of fact said donation
claim covered more than the legal three hundred and twenty acres, but
that it remained intact up to December 17, 1876, when, at the request
of the heir of said Minter, the tracts in section 7 were excluded, and
patent issued for the remainder.

The railroad company contends:
1. That a donation notification does not except the land covered

thereby from the operation of the grant to said company.
2. That section of the donation act confined a married claimant to

three hundred and twenty acres, one hundred and sixty for himself and
one handred and sixty for his wife, and as Minter's claim covered more
than three hundred and twenty acres, it was invalid as to the excess and
the company's grant took effect upon the excess.

It has recently been held by the Department that land embraced
within a notification of a donation claim, at the time when a railroad
grant becomes effective, is excepted from the operation of said grant,
though claims of such character are not specifically named in the
excepting clause of the grant. Oregon and California R. R. Co. v.
Kuebel, 22 L. D., 308; Oregon and California i. R. Co. v. Bagley, 23
L; D., 392.

This ruling disposes of the first contention of the railroad company,
and renders frther comment thereon unnecessary.

In the case of John J. Elliott, 1 L. D., 303, it was held that the filing of
the original notification was an pso facto segregation of the tract there
described from the lands contiguous thereto. A donation notification
had the effect, therefore, of an entry i the matter of segregating the
land covered thereby.

The l)epartment has held that a homestead entry exceeding one hun-
dred and sixty acres is voidable only, and while of record is an appro-
priation of the land. Charles Hoffinan, 4 L. D., 92; Legan v. Thomas
et al., id., 441.
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It follows that Minter's donation notifieation, during the time it
embraced more than the legal three hundred and twenty acres, was
voidable only, and was an appropria ion of the entire amount of land
covered thereby.

On January 29, 1870, when the grant took effect, these tracts in sec-
tion 7 ere covered by Minter's notification, and consequently were
excepted from the operation of the grant.

Your office decision is affirmed.

OSAGE CEDED LANDS-1FOllEITUR1E Or ENTRY.

MARs TAYLOR.

The Department has authority to cancel entries of Osage ceded lands where default
exists as to the payment of the purchase price.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. El. L.) ucary 8, 1897. (W. C. P.)

I am in receipt of your letter of October 10, 1896, askcing for instruc-
tions as to the proper procedure in the matter of the purchase by Mars
Taylor of the NW. i of the SW. i of Sec. 33, T. 31 S., R. 8 E., Kansas,
being a part of the body known as the " Osage ceded lands."

By the treaty of September 29, 1865 (14 Stat., 687), the O sage Indians
granted and sold to the United States certain lands in Kansas for
which the United States agreed to pay the sum of $300,000 to be placed
to the credit of said Indians in the Treasury and interest to be paid
thereon at five per centun per annum. Said treaty further provided:

Said lands shall be surveyed and sold, under the direction of the Secretary of the
Interior, on the most advantageous terms for cash, as public lands are surveyed and
sold under existing laws including any act granting lands to the State of Kansas in
aid of the construction of a railroad through said lands but no pre-emption claim or
homestead settlement shall be recognized; and after reimbursing the United States
the cost of said survey and sale, and the said sum of three hundred thousand dollars
placed to the credit of said Indians, the remaining proceeds of sales shall be placed
in the Treasury of the United States to the credit of the "civilization fund" to be
used, nder the direction of the Secretary of the Interior, for the education and
civilization of Indian tribes residing within the limits of the United States.

By the second article of said treaty certain other lands were ceded to
the United States to be held in trust for said Osace Indians and sur-
veyed and sold for their benefit.

By joint resolution of April 10, 1869 (16 Stat., 55), it was provided
that any bona fide settler residing upon any portion of the lands by
virtue of the first and second articles of said treaty being a citizen of
the IJnited States or having declared his intention to become a citizen
should be entitled to purchase te same in quantity not exceeding one
hundred and sixty acres, at one dollar and twenty-five cents per acre,
within two years from the date of said resolution under such rules and
regulations as may be prescribed by the Secretary of the Interior.



DECISIONS RELATING TO THE PUBLIC LANDS. 7

The next legislation affecting these lands is found in the act of
August 11, 1876 (19 Stat. 27). It was there provided by section one

that any bonafide settler residing at the time of completing his or her entry, as here-
inafter provided, upon any portion of the land sold to the United States, by virtue
of the first article," (of said treaty of 1865, who is a citizen of the United States, &c.)
"shall be and hereby is, entitled to prchase the same in quantity not to exceed
one hundred and sixty acres at the price of one dollar and twenty-five cents per acre
within one year from the passage of this act, under such rules and regulations as
may be prescribed. by the Secretary of the Interior and on the terms hereinafter
provided.

The second section of said act makes provision for the protection of
persons who had purchased any portion of said lands from railroad
companies claiming the same.

Section three prescribes the terms of purchase, and reads as follows:
That the parties desiring to make entries under the provisions of this act who will,

within twelve months after the passage of the same make payment at the rate of
one dollar and- twenty-five cents per acre, for the land claimed by said purchaser,
under such rules and regulations as the Commissioner of the General Land Office
may prescribe, as follows, that is to say: said purchaser shall pay for the land he or
she-is entitled to purchase one-fourth the price of the land at the time the entry is
made, and the remainder in three annual payments, drawing interest at the rate of
five per centurn per annum, which payment shall be secured by notes of said pur-
chaser, payable to the United States; and the Secretary of the Interior shall with-
hold title until the last payment is made; and the Secretary of the Interior shall
cause patents to issue to all parties xvho shall complete their purchases under the
provisions of this act, and if any claimant fails to complete his or her entry at the
proper land office within twelve months from the passage of this act, he or she shall
forfeit all right to the land by him or her so claimed, except in cases where the land
is in contestf Provided frther, That nothing in this act shall be construed to pre-
vent any purchaser of said land from making payment at any time of the whole or
any portion of the purchase money.

Section four provides for entries on said lands for-towusites. Section
five provides for the re-establishment of entries theretofore canceled by
the Secretary of the Interior. Section six reads as follows:

That all declaratory statements made by persons desiring to purchase any portion
of said land under the provisions of this act, shall be filed with the register of the
proper land office within sixty days after the passage of the same: Provided, houever,
That those who may settle on said land after the passage of this act shall file their
declaratory statement within twenty days after the settlement, and complete their
purchase under the provisions of this act within one year thereafter.

Section seven reads as follows:
That nothing in this act shall be so construed as to prevent said laud from being

taxed under the laws of the State of Kansas as other lands are or aay be taxed in
said State from and after the time the first payment is made on said land, according
to the provisions of this act.

Section eight, the last of said act, provides for the purchase by cer-
tain railroad companies of certain tracts.

On October 26, 1876, instructions were given to the local officers
calling attention to the various provisions of said law and telling them
of their duties thereunder.
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The right given to settlers to purchase these lands is in the nature
of a pre-emption right, and by parity of reasoning the authority of this
Department to declare and enforce a forfeiture for failure of the pur-
chaser under this law to comply with the provisions thereof would be
the same as in pre-emption cases. While the law under consideration
contains no express declaration of forfeiture for default in making the
deferred payments, it does contain the provision that-"the Secretary
of the Interior shall withhold title until the last payment is made."
The contract was one of sale, by which the United States agreed to
convey the title upon certain conditions, one of which was the payment
by the purchaser of the specified price within three years from the date
of his entry. The failure of a purchaser to comply with the obligations
he had assumed would relieve the United States of all obligations
under such contract and would render the claim of the defaulting pur-
chaser liable to a declaration of forfeiture. Furthermore, the authority
to declare a forfeiture of such claims, and to enforce it by cancellation
of the entries, is necessary to a proper administration of the law direct-
ing the sale of these lands.

The provisions of this law are very like those of the law providing
for the sale of the Otoe and Missouria lands, of which my predecessor,
Secretary Smith, after discussing the question, said (23 L. D., 143):

I am fully persuaded, therefore, of the power of the Secretary of te Interior to
cancel the entries of these purchasers of Otoe and Missouria lands who are in default
in the deferred payments.

So in the case of Osage ceded laids this Department has authority
to cancel entries where default exists as to the payment of the purchase
price.

It is, and should be, the policy to allow the purchaser of public lands
opportunity to cure his default before final action is taken upon his
claim, and in these cases notice should be given the purchaser, by serv-
ice upon him personally if he can be reached in that way, and, if not,
then by publication in such manner as will most likely reach him, that
his entry will be canceled unless he shall, within some reasonable time,
to be specified, complete his purchase.

Your attention is aso called to the fact that said law specificallypro-
vides that nothing therein "shall be so construed as to prevent said
land from being taxed under the laws of the State of Kansas." In
view of this provision, you should ascertain whether the land has been
sold for taxes, and at the same time, whether any transfer of any kind
has been made. The present claimant of the land should be served
with notice of the contemplated cancellation of the entry.
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REPAYMENT-COMMION GRANTED LIMITS.

THomAs HAWLEY.

An even numbered section lying within t>,inmion granted limits of two railroad
grants remains at double minimum though one of such grants may have been for-
feited, and an application for repayment on the ground of double minimum
excess, must be accordingly denied.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(1. H. L.) nary -8, 1897. (E. M. R.)

This is an application by Thomas Hawley for -the repayment of the
double minimum excess paid in the Ashland, Wisconsin, land district,
on cash entry No. 5037, for the S. of the SW. I of See. 14, T. 49 N.,
R. 7 W., and is before the Department on appeal from your office
decision of October 31, 1895, denying said application.

This land is within the common ten mile limits of the Omaha, railroad
and the Wisconsin Central railroad. The appeal is based upon the
authority of the case of James MeVicar (21 L. D., 128).

On Jue 3, 1856 (11 Stat., 20), Congress passed an act to aid in the
construction of the Chicago, St. Paul, Minneapolis and Omaha railroad.
On May 5, 1864 (13 Stat., 56), Congress passed an act by which the
grant to the said Omaha railroad company was enlarged from six to ten
sections per mile. By the same act a grant was made to aid in the con-
struction of the railroad now known as the Wisconsin Central railroad.

The tract of land upon which re-payment is now asked, as has been
stated, is within the comnamon ten mile limits of these two roads.

This Departmuent has held that the grant made by the act of 1864
was of a moiety to each road of the lands so lying within the colmon.
limits of both, but held that in view of the fact of the withdrawal for
indemnity purposes in behalf of the Omaha railroad in 1856, the grant
to the Central company was defeated as to land so situated. (Wiscon-
sin Central R. R. Co., 10 L. D., 63; and Chicago, St. Pau], Minneapolis
and Omaha R. 1a. Co., Id., 147.)

In the decision of the Department in the ca-se of James MeVicar
(suara) it was said-

In the adjustment of the Omaha grant said company was required to make selection
of lands within the common limit equal to its moiety, to which it was given full
title, the remaining lands being held to apply to the moiety for the Central com-
pany's grant, which being defeated by the reservation under the act of 1856, as
before stated, were opened to entry. The land in question is a portion of that
restored, and in completing entry therefor, MeVicar was required to pay at the rate
of $2.50 per acre or the double minimum price.

Section 4 of the act of Congress of May 5, 1864 (13 Stat., 66-page
67 thereof), provides:
. And be itfurtl er eected, That the sections and parts of sections of lands which
shall remain to the United States within ten miles on each side of said roads shall
not be sold for less than double the minimun price of the public lands when sold;
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nor shall any of the said reserved lands become subject to private entry until the
same have been first offered at public sale at the increased price.

In the case of the Wisconsin Central R. R. Co. v. Forsythe (159 U. S.,
46), it was held that the withdrawal made for indemnity purposes under
the act of 1856 did not serve to defeat the attachment of rights
under the grant made by the act of 1864, and consequently that the Wis-
consin Central railroad company was entitled to its proportionate share
of the land so lying within the ten mile limits of each road. This was
a reversal of the holdings of this Department, inasmuch as it was held
by the supreme court that the withdrawal did not operate to defeat
the grant to the Wisconsin Central railroad company.
* Under the act of Congress of September 29, 1890 (26 Stat., 496),
being An act to forfeit certain lands heretofore granted for the pur-
pose of aiding in the construction of railroads and for other purposes,"
which forfeited unearned lands granted to railroads in various states
and provided for the restoration of such lands to the public domain, it
was provided that lands so forfeited and restored to the public domain
should be entered at the rate of $1.25 per acre.

It will be noticed that the land in controversy is a part of an even
numbered section, to-wit, section 14. By referring to the original
act making this grant in behalf of the Wisconsin Central Railroad
Company, and in which at the same time is enlarged the grant in behalf
of the Omaha Company, it will be seen that the lands increased in
price were those which were not granted to these railroad companies.
The lands granted to the railroad companies were the odd numbered
sections within said limits. They, therefore, were not increased in
price. And under the act of September 29, 1890, the lands granted to
the railroad were forfeited and were directed to be sold at $1.25 per
acre.

It thus follows that there is no statutory authority for ordering
re-payment in this case, and this land being within the ten mile limits
of the Omaha railroad, despite the fact that the grant to aid in the
construction of the Wisconsin Central railroad has failed and deter-
mined, the even sections within said ten mile limits of the Omaha rail-
road remain at double minimum prices.

While it is unfortunate that Congress should have directed the sale
of the odd numbered sections at single minimum rates in this particu-
lar instance, and left the even numbered sections at double minimnum
rates, still this is no hardship to the claimants under the public land
laws on the even numbered sections, inasmnuch as the reason of increased
valuation by proximity to a railroad existed here as in all other instances
of increased prices. The law simply relieves claimants upon odd num-
bered sections similarly situated i reference to a railroad fom -paying
the double minimum price.

The decision of your office is affirmed and the application for re-pay-
ment is denied.
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COAL LAND ENTTRY-PRICE OF LAND.

ALLEN L. BURGESS.

The price of coal land is dependent upon its distance from a completed railroad at
the date of entry, and not at the date of the application.

Secretary Francis to the Commissioner of the General Land Office, Jn-
(I. H. L.) 'nary 8, 1897. (S. V. P.)

Allen L. Burgess made coal land entry September 14, 1895, of the
SE. - of the SE. of Sec. 14, T. 55 N., R. 85 W., Buffalo land district,
Wyoming, and upon examination of the final proof your office held it
unsatisfactory with respect to the proof furnished as to the distance of
the land from a completed railroad at the time said entry was made,
and required further proof on that point, in order that the proper price
of the land might be determined. Prom this action Burgess has
appealed.
, In the final affidavit made by Burgess, he states:

I made application to purchase said land on or about November 14, 1892, at which
time said land was not within fifteen miles from the line of any completed railroad;
and that the delay in making payment for said land has been cansed through a con-
test pending on said land between Hermann Timm and myself; which contest has
been recently decided.

The price of coal land is fixed by section 2347 of the Revised Statutes,
which provides that:

Every person above the age of twenty-one years .... shall, upon application to
the register of the proper land office, have the right to enter by legal subdivisions,
any quantity of vacant coal lands of the United States not otherwise appropriated
or reserved by competent anthority, not exceeding one hundred and sixty acres to
such individual person .... upon payment to the receiver of not less than ten
dollars per acre for such lands, where the same shall be situated more than fifteen
miles from any completed railroad, and not less than twenty dollars per acre for such
lands as shall be within fifteen miles of such road.

Under the construction of this statute, adopted and followed by the
Department, it is the distance of the laud from a completed railroad at
the date of entry that determines its price. See paragraph 13, Regu-
lations of July 31, 1882 (1 L. D., 689).

In the case of Edward B. Largent et al. (13 L. D., 397), a protest
against the allowance of the application to enter was filed, as in the
case at bar, and the Department in disposing of the question said:

The filing of the protest against the entry of Strong was a risk that moust be
assumed by all who apply to enter the public land. The fact that in this particular
case it had the effect to postpone the entry until after a railroad was completed within
fifteen miles of the tract, which under the law doubled the price of the land, is only
incidental, and the government can not be properly held chargeable for the delay,
occasioned by Mr. Bagnell's protest.

and it was therefore held that the price of the land was dependent
upon its distance from a completed railroad at date of entry, and not
at the date of the application.

The decision of your office is affirmed.
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SCHOOL LANDS-SETTLEMTENT BEFORE SURVEY.

STATE OF WASHINGTON V. KUHN.

The act of February 28, 1891, amending sections 2275 and 2276, R. S., protects settle-
ment on school land prior to survey, anti said statute in that respect supersedes
the provisions of sections 10, and 11, of the act of February 22, 1889.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 8, 1897. (O. J. G.)

This case is i relation to the E. of the NW. 4 and the N. -of the
NE. i, See. 36, T. 21 N., R. 8 E., Seattle land district, Washington.

On April 18, 1893, Edward A. Kuhn made homestead entry for this
tract, alleging settlement thereon September 29, 1890.

On August 13, 1895, the State of Washington, by its Commissioner
of Public Lands, entered protest against the allowance of said entry,
and requested that a hearing be ordered to determine the rights of the
respective parties.

The grounds urged in said protest were, that title to this land, being
located in section thirty-six, had passed and become vested in the State
of Washington by virtue of sections ten and eleven of the act of Feb-
ruary 22, 1889 (25 Stat., 676), admitting the said State into the Union;
that the title of the State of Washington in and to said land is not
affected or invalidated by reason of the provision of the act of Febru-
ary 28, 1891 (26 Stat., 796), amending sections 2275 and 2276 of the
Revised Statutes of the United States.

The State of Washington was admitted into the Union on Novem-
ber 11, 1889.

On October 7, 1895, Kuhn submitted his final proof; and on October
10, 1895, the local office dismissed the protest filed by the State of
Washington, holding that the claim of said State was in contravention
of the act of February 28, 1891 (supra). Kuhn's final proof being
satisfactory final certificate was duly issued thereon.

The State of Washington filed an appeal from the above decision,
and under date of November 29, 1895, your office affirmed the action
of the local office. A further appeal on behalf of the State brings the
case before this Department, the errors assigned being in line with
the specifications contained in the protest against Kuhn's entry.

* That portion of sections 2275 and 2276, incorporating the act of Feb-
ruary 26, 1859 (11 Stat., 385), which has reference to the point under
consideration, is as follows:.

Where settlements, with a view to pre-eluption, have been made before survey of
the lands in the field, which are found to have been made on sections sixteen or
thirty-six, those sections shall be subject to the pre-emption claim Os utich settler;
and if they, or either of them, have been or shall be reserved or pledged for the use
of schools or colleges in the State or Territory in which the lands lie, other lands of
like quantity are appropriated in lieu of such as may be patented by pre-emptors, etc.
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The act of February 22, 1889 (sitpra), has a provision in section 11
thereof as follows:

- All lands herein granted for educational purposes .... shall not be subject to
pre-emption, homestead entry, or any other entry under the land laws of the United
States, whether surveyed or unsurveyed, iut shall be reserved for school purposes
only.

The act of Febrnary 28, 1891 (supra), amended sections 227.5 and
2276 of the Revised Statutes to read as follows:

Where settlements with a view to pre-emption or homestead have been, or shall
hereafter be made, before the survey of lands in the field, which are found to have
been made on sections sixteen or thirty-six, those sections shall be subject to the
claims of such settlers; and if such sections, or either of them, have been or shall be
granted, reserved or pledged for the use of schools or colleges in the State or Terri-
tory in which they lie, other lands of equal acreage are hereby appropriated and
granted, and may be selected by said State or Territory, in lieu of such as may be
thus taken by pre-emption or homestead settlers

That the lands appropriated by the preceding section shall be selected from any
unappropriated, surveyed public lands . within the State or Territory where
such losses or deficiencies of school sections occur, etc.

It has been decided by the Department that the provisions of sections
10 and 11 of the act of February 22, 1889, and those of sections 2275
and 2276 of the Revised Statutes, being in apparent conflict, the same
are superseded by the act of Febraary 28, 1891, and that the grants to
the§e States are to be found in and governed by this later act. The
Department, in the instructions to your office dated April 22, 1891 (12
L. D., 400), held,

that the provisions of the prior act of February 22, 1889, in so far as they are in
conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended
by the later act of February 28, 1891, are superseded by the provisions of said see-
tions as amended, and that the grants of school lands to those States mentioned in
said act of February 22, 1889, are to be administered and adjusted under the pro-
visions of this later general law.

It is thus apparent from the foregoing that until survey no rights of
the State can attach to sections 16 and 36 under the grant; and that
settlements made on said sections before survey shall be subject to the
claims of such settlers.

The records of your office show that the plat of survey for the land
in question was filed in the Seattle land office, and the said land opened
to entry, on February 7, 1893.

As previously set out herein Kuhn alleges settlement on September
29, 1890.

Your office decision is hereby affirmed.
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PRACTICE-NOTICE-SCHOOL LANDS-SELECTION.

RIcE v. STATE OF CALIFORNIA.

Service of notice of contest by registered letter is not personal service within the
meaning of Rule 9 of Practice.

The title of the State to school lands vests at the date of the completion of the sur-
vey, and if the land is not then known to be mineral in character, the subsequent
discovery of mineral thereon will not divest the title that has already passed.

The State by a school indemnity selection in lieu of land alleged to be mineral in
character waives its claim to the basis, which may be thereupon disposed of as
part of the public domain.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 8, 1897. (P. J. C.)

The land involved in this appeal is the S. t of the NW. 1 of Sec. 36,
T. 1 N., R. 8 W., MJ. D. ., San Francisco, California, land district, the
plat of which was approved and filed in the local office August 9,1875.

On March 20, 1895, Job n C. Rice filed an affidavit of contest, alleging
that he has known the land since 1890, that it is mineral in character,

and ever since deponent first knew the land it has been known to be mineral, being
more valuable for mineral than for agricultural purposes.

A hearing was ordered and a copy of the notice sent by registered
mail to the surveyor general of California. There was no appearance
for the State at the hearing, or subsequently. The contestant sub-
mitted his testimony, and the local officers held the land to be mineral
in character, known to be such at the date of the survey. No appeal
was taken. Your office, by letter of November 5, 1895, reversed the
action of the register and receiver on two grounds; first: that service
of notice of a hearing by mail was without "authority of law or warrant
in the rules of practice;" and second: that the land being in section 36
was granted to the State as school land, "unless said land was known
to be mineral in character at the date when said land was surveyed."

The appeal of Rice brings the case before the Department, and the
rulings stated above are alleged to be error.

It is stated by counsel in his brief that your office decision is erro-
neous on the first proposition because.
the record contains the surveyor general's written acknowledgment of the receipt
of notice, which is sufficient to perfect service under the doctrine of Crowston v.
Seal, 5 L. D., 213; Canal Co. v. Louisiana, 5 L. D., 479.

The only "written acknowledgment of the receipt of notice" to be
found in the record is the return receipt for a registered letter.

The case of Crowston v. Seal is overruled in Elting v. Terhune (18
L. D., 586), where it is distinctly held that service of notice of contest
by registered letter is not personal service within the meaning of Rule
9 of Practice. The other case cited by counsel does not treat of service
of notice of contest, but of service of notice of a decision of your office
upon one of the parties to a contest, and is therefore not an author-
ity upon the proposition stated by counsel.
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On the second proposition it has been repeatedly held that the State's
title to school lands under the act of March 3, 1853 (10 Stat., 244), vests
at the date of the completion of the survey,
and if the land, although in reality mineral, was not then known to be mineral, the
subsequent discovery of its mineral character would not divest the title which had
already passed. (Abraham L. Miner, 9 L. D., 408; Pereira v. Jacks, 15 L. D., 273.)

There is nothing in the affidavit of contest or the evidence submitted
to show anything to defeat the operation of the grant. All that is
claimed is that cinnabar exists on the surface of the ground and its
presence was sufficient to characterize the land as mineral.

While there was no error in your office judgment as the case was
then presented, yet there have been some subsequent developments that
render it necessary to further consider the matter.

My attention is called to the fact that the State has, subsequent to
the initiation of this proceeding by Rice, made indemnity selections in
lieu of the land in controversy, two of which-Stockton lists Nos. 220
and 221-have been approved by your office to the extent of sixty acres,
and two others-Stockton list No. 222, and San Fran cisco list No. 5273,
10 acres each-are now pending. It is stated by counsel that all these
selections have been approved, but informal inquiry in your office shows
the fact to be as above stated. The reason assigned by the State for
making these indemnity selections is that the land in controversy is
mineral in character.

By act of Congress of February 28, 1891 (26 Stat., 796), Sec. 2275
R. S., was amended, and among other provisions therein is found this-

And other lands of equal acreage are also hereby appropriated and granted, and
may be selected by said State or Territory where sections sixteen and thirty-six are
mineral land, or are included within any Indian, military, or other reservation, or
are otherwise disposed of by the United States: Provided, Where any State is enti-
tled to said sections sixteen and thirty-six, or where said sections are reserved to
any Territory, notwithstanding the same may be mineral land or embraced within
a military, Indian, or other reservation, the selection of such lands in lieu thereof
by said State or Territory shall be a waiver of its right to said sections.

Under the terms of this statute it is clear that the State may make
indemnity selections whenever any of its granted school lands are
found to be mineral in character. In reference to the land in contro-
versy the State has, presumably, satisfied itself that it does not fall
within the terms of its grant and has selected other lands in lieu thereof.
The Department, in commenting on the proviso above quoted, has said:

Conceding that the school grant attached to the specific sections after they were
designated by the survey, the State having selected equivalent land in lieu thereof,
the government may hold the State to its waiver of the school sections and dispose
of it as part of the public domain. (Gregg et al. v. Colorado, 15 L. D., 151.)

It seems to me that this rule may be applied in the case at bar, and
that the State by reason of its selection is estopped from making any
further claim to the land in controversy.

Notwithstanding the decision of your office was correct on the record
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as it then stood, yet by reason of the action of the State since the ren-
dition of your office judgment, it is clear that the land in controversy is
now a part of the public domain and may be disposed of as such, and
that part of your office judgment that held that the land inured to the
State under its grant must be vacated.

It is so ordered.

SECOND HOMESTEAD ENTRY-COROBORATORY AFFIDAVIT.

BOHUN 1,. BREST.

The right to make a second homestead entry may be recognized where the first
through mistake was not made for the land intended, and was accordingly
relinquished.

An official certificate of the register as to the truthfulness of the applicant may be
accepted in lieu of the corroboratory affidavit required in the case of an appli-
cation to make second homestead entry, where the failure to furnish such affi-
davit is satisfactorily explained.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) wary 8,1897. (0. J. W.)

On May 25, 1891, Nicholas Brest made homestead entry No. 255 for

the E. SE.4 Sec. 24, T. 24 N., R.21E., and NW. 4SW.4andSW.4

NW. 4 Sec. 22, T. 24 N., R. 22 E., Waterville land district, Washington.

S. L. Boluil contested the entry, after dlue notice served by publica-

tion, December 8, 1894, On January 15, 18952 the case came on for
hearing, and Brest made default. The evidence disclosed the fact that
Brest bad never lived on or improved the land. The local officers
recommended the cancellation of the entry, and there being no appeal,
on April 26, 1895, your office canceled said entry.

On filing his contest Bohun made application to enter the land
embraced in Brest's entry, and which he alleged Brest had abandoned,
and he also filed an application for the restoration of his homestead
rights. It appears from the record that on April 26,1889, Bohun made
homestead entry No. 219 for the NW. 4, Sec. 26, T. 15 N., R. 3 W.,
Guthrie land district, Oklahoma. The same was canceled by relin-
quishment on November 21, 1889, when Peter Anderson entered the
said tract. On January 14, 1895, the local officers forwarded to your
office the application of Bohun to make entry of the land covered by
his contest and application for restoration of his homestead rights,
with the recommendation that the same be granted. On April 26,1895,
your office rejected said application for the reason, and upon the
ground, that Bohun's affidavit, in which he set forth the facts upon
which he based his right to second entry, was uncorroborated. From
this decision Bohun appealed. The principal ground of his appeal is
that he is a qualified homesteader, and under the law is entitled to a
homestead of one hundred and sixty, acres, and that he has never per-
fected an entry or exhausted his rights. Bohnn, in his affidavit, states
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that after making homestead entry No. 219 (at Guthrie) he returned to
his home in Nebraska, with the intention of going upon the land
entered within six months, but was informed by parties at Guthrie
that the surveyor, who was employed to run out the lines, had made a
mistake, and that the entry had been made on the wrong tract of land
in another township, ad that before he could return, other parties had
filed and made improvements on the land that he intended to file on,
and that at the time he was unable to stand the cost of a contest, and
that the land embraced in the entry was not- desirable and not fit for
farming. That he does not remember the names of the parties who
would corroborate this affidavit, and could not get their affidavits
without going to Guthrie for that purpose. He further states that
after finding the error that had been committed, he relinquished the
land back to the government on the 21st day of November, 1889, and
that he has never had the benefit of the homestead laws, and that he
did not sell his right to the land and did not receive the amount of his
filing fees.

It is evident that it is the purpose of the lady that every citizen pos-
sessing the requisite qualifications should be entitled to a homestead
of one hundred and sixty acres of public land subject to entry, and that
a second entry may be made in instances where, for some cause unfore-
seen, the first entry has failed without fault or fraud upon the part of
the entryman. If the facts set out in the affidavit of Bohun are trues
he has not exhausted his homestead rights, and should be permitted to
make a second entry. It was evidently not because of the insufficiency
of the facts, that your office rejected his application, but because it was
held that they were not sufficiently proven-the objection being that
the usual corroborating affidavit was wanting. The party is competent
to testify in his own behalf, but lest a door for fraud should be opened
by depending entirely upon the testimony of the applicant in this class
of cases, it has been the rule of the Department to require some sort of
corroboration of the truth of the applicant's statements. Your office
doubtless sought to follow this rule in rendering the decision complained
of. It is not believed that under the peculiar facts of this case, the
rule as properly construed would be violated by granting the applicant's
petition. The chief office of corroborative evidence of whatever nature
it may be is to give assurance of the good faith and truthfulness of the
afflant to be corroborated. The reason for the failure in this case to
furnish additional affidavits setting up the same facts stated in the
applicant's affidavit is given, and that reason is at least forcible. It is
followed by evidence of the general truthfulness of the affiant. The
register of the land office at Waterville, in forwarding the application
of Bohun for restoration of his homestead right, mentions the fact that
his showing is not corroborated, and then adds the following-

The tract of laud that he makes application for is now held by Nicholas Brest
homestead entry No. 255, and Bohun has filed a contest against said tract which I

10671-VOL 24-2



1 8z DECISIONS RELATING TO THE PUBLIC LANDS.

presume from what I can learn from other parties will be an e parte contest. The
register has known Mr. Bohun for sometime, ad believes him to be a truthful man,
and we would recommend that his right be restored and that he be allowed to make
this entry.

The facts stated in Boliun's affidavit are presumptively true, and this
presumption is strengthened by the official report of the register to
the efiect that he knows and believes him to be a truthfal maii. This
report made by an officer of the government, acting under oath, is
equivalent to an affidavit, and may be regarded as a substantial com-
pliance with the rule requiring initiatory affidavits to be corroborated.
The land he seeks to enter was restored to the public domain through
the instrumentality of a contest initiated by him and proof produced by
him. It is believed that the showing made is sufficient under the cir-
cumstances to authorize the restoration of his homestead right.

Your office decision is accordingly reversed, and Bohun will be
allowed to make second entry for the land applied for.

MINING CLAIM-JUDICIAL PROCEEDINGS-SECTION 2332, R. S.

CAIN T AL. V. ADDENDA MINING CO.

Judicial proceedings are not effective as against an application for mineral patent if
not based upon an adverse claim as provided by statute.

Continuous possession of a mining claim, with due compliance of law, for a period
equal to the time prescribed by the statute of limitations for mining claims, in
the State wherein such claim is situated, entitles the claimant under the provi-
sions of section 2332, R. S., to a patent, in the absence of any adverse claim.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. HI. L.) nary 8, 1897. (E. B., Jr.)

The record in this case shows that The Addenda Gold and Silver
Mining Company, a corporation organized under the laws of California,
made application November 11, 1879, for patent to the Addenda lode
claim, situated in Bodie, California, land district; that the claim was
located May 19, 1877; that the period of publication ended January
17, 1880; that dtring the period of publication the said application
was adversed by the owner of the Concordia lode claim, suit duly com-
menced thereon, and judgment given April 13, 1882, awardiug the
ground in confliet to the adverse claimant; that on December 10, 1894,
the said company made mineral entry No. 240 for what remained after
excluding the conflict with the Concordia lode and the Insurance lode;
that on April 27, 1895, James S. Cain, Alexander J. McCone, and John
W. Kelly filed a protest against said entry, alleging, in effect,-

1. That the Addenda claim had been abandoned by said company subsequent to
application for patent and before entry;

2. That in 1894, and subsequent to the alleged abandonment, the Addenda claim
had been re-located, and that protestants were owners of the ground under the
re-location; and
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3. That in November, 1894, they commenced suit against said company to quiet
title, which suit was then pending.

In the course of proceedings fully set out in your office decisions of
September 3, 1895, and (on review) January 9, 1896, and not necessary
to be recited here in detail, your office by its former decision held that
protestants' said suit, not having been instituted under any provision
of the mining laws, did not authorize any stay of proceedings under the
company's application for patent; that it was shown that the company
had in good faith endeavored to comply with the mining laws; that the
alleged re-locatio n by one P. Curtis, under which protestants claimed,
having been made by him while agent of said company, was in fraud of
the company's rights, gave protestant no right against the company,
was insufficient to defeat its entry; and therefore dismissed the protest.
Upon motion for review by protestants, your office, in its latter decision,
basing its action largely upon a judgment in favor of protestants in
their said suit, made and entered in the superior court of Mono county,
California, August 30, 1895, overruled its former decision and held the
company's entry for cancellation. The company thereupon appealed,
assigning error as follows:

The Commissioner erred in holding that the said Addenda Gold and Silver Mining
Company had not complied in good faith with the laws governing and holding min-
ing claims.

The Commissioner erred in holding that the only remedy in the above entitled mat-
ter was by au action in equity to hold the re-locators and their grantees trustees for
the Addenda Gold and Silver Mining Company.

The Commissioner erred in holding that the Addenda Gold and Silver Mining Com-
pany abandoned its claim by failing to file a notice of its intention to hold the said
location in good faith under the act of November 3rd, 1893.

The Commissioner erred in holding that there is a final decree in favor of the
plaintiffs in the case of Cain et at. v. Addenda Gold and Silver Mining Company.

The Commissioner erred in holding that the application for a patent should be
canceled instead of suspended during the pendency of the action of Cain ct al. v.
Addenda Gold and Silver Mining Company.

The Commissioner erred in holding that the patent should be held for cancellation
on the ground that the Department of the Interior did not have sufficient equity
powers to waive a technical violation of the law, where the applicant was not to
blame for such violation.

The Commissioner erred in holding the application for a patent for cancellation
under the facts recited in his decision of January 9th, 1896.

It is in evidence and not denied that prior to 1886 said company had
expended $100,000 on said claim; that said Curtis was the superintend-
ent of the company during S85, in their mining operations thereon;
that from 1886 to 1892, inclusive, le was the company's agent to see
that the annual assessment work was done thereon, the company hav-
ing no other agent in the neighborhood; that the company sent him
$100 each year during that period to pay for such work, and that he
regularly filed each year during that period his affidavit with the dis-
trict mining recorder, that he had expended that amount in assessment
work upon the claim in behalf of said company.
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On November 23, 1893, Congress passed an act (28 Stat., 6), excusing
assessment work on a mining claim for that year upon the filing for
record in the office where the location certificate was on file a notice
that the claimant in good faith intended to hold and work the claim.
Such notice was sent by the company to Curtis in November, 1893, to
be duly filed. He admits the receipt of this notice, but not that he
agreed to file it. John Dixon, a director and former president of the
company, swears positively that Curtis did agree to file the notice in
a letter to him dated December 5, 1893. He did not file it, but on
January 1, 1894, re-located the claim, nder the name of the Black
Rock Consolidated lode claim, and on May 2, 1894, made a conveyance
of the same to said Kelly. Kelly made a location covering the Addenda
ground and some additional ground, on June 18th following, which he
called the Contention Mine, and subsequently made conveyances of
one third interests, each, thereunder, to Cain and McCone.

I am convinced from the evidence that Kelly knew of the relations
between Curtis and the Addenda Company, and that Curtis had taken
advantage of these in an attempt to surreptitiously gain possession of
the company's claim; and am also convinced that the company attempted
in good faith to comply with the act last above mentioned, and supposed,
until long afterward, that it had duly complied. There was no inten-
tion on the part of the company to abandon the claim. It must be con-
ceded, however, that the company did not in fact comply with the said
act. But the law, generally speaking, does not look with favor upon
a forfeiture of property, and the Department is not, therefore, disposed
to extend any aid toward these protestants in their insistence upon a
forfeiture, under all the circumstances, but, on the contrary, to construe
the law in the case strictly against them.

They are not here as adverse claimants in any sense under the min-
ing laws, but merely as amici curia-friends of the court. They have
a right to protest under section 2325 of the mining laws (Revised
Statutes), but no right to contest. They may not assert any claim as
against the applicant for patent, but only challenge the applicant's
claims under the law (Wight v. Dubois et at., 21 Fed. Rep., 693). The
judgment on the suit to quiet title which protestants set up and which
appears to have become final on failure of the company to appeal there-
from within a year from the entry thereof (Sec. 939 Cala. Code of Civil
Procedure-Deering), is not a judgment on an adverse claim, and not,
therefore, effective against the company in their proceedings for patent.

Although Curtis testifies that the assessment work done on the
Addenda under his supervision from 1886 to 1892, inclusive, was done
perfunctorily, contributed little if at all to the development of the
claim, and that only $95 of the 100 sent him was applied toward
actual labor thereon, the other five dollars going to pay for recording
the affidavit of labor, the company is shown to have been in unques-
tioned possession during- all that time, and I think it may be safely
held that the work was a sufficient compliance with the mining laws
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in the absence of any attempted relocation during that time, or any
adverse claim. Under a state of facts analogous to the present case
the Department held, in Stewart et al. v. Rees et at. (21 L. D., 446),
under authority of section 2332 of the Revised Statutes, and the cases
cited, that-

If the claimant has been in possession and worked the Jaw Bone [mining clailm)
for the period prescribed by the statute of limitations for mining claims in Montana,
prior to there-location by the protestants, he is entitled to have the same passed to
patent, at least as against these rotestants (Glacier i. Willis, 127 U. S., 471; 420
MAlining Co. v. Bullion Co., 1 Mont. M. R., 114).

The Jaw Bone mining claim was located in Montana, but section
2332 of the Revised Statutes is applicable to mining claims in any
" State or Territory." It reads-

Where such person or association, they and their grantors, have held and worked
their claims for a period equal to the time prescribed by the statute of limitations
for mining claims of the Stateor Territory where the same may be situated, evidence
of sch possession and working of the claims for such period shall be sufficient to
establish a right to a patent thereto under this chapter, in the absence of any adverse
claim; but nothing in this chapter shall be deemed to impair any lien which may
have attached in any way whatever to any mining claim or property thereto attached
prior to the issuanee of a patent.

The " time prescribed by the statute of limitations for mining claims"
in California is five years. A mining claim in California is real estate
(John Melton et al. v. Orville D. Lambard, 51 Cal., 258), and the period
of limitation as to actions for the recovery of real estate is five years
from seizin or possession of "the plaintiff, his ancestor, predecessor
or grantor." (Sec. 318 Cal. Code of Civil Procedure-Deering; and
Morris v. De Celis, 51 Cal., 55.) The Addenda company having held
and worked its claim continuously for.more than five years immediately
prior to the alleged re-location, it is, under section 2332 of the Revised
Statutes, and Stewart et al. v. Rees et al. (supra), entitled to have the
same passed to patent, as against these protestants..

Your office decision of January 9. 1896, herein, is accordingly reversed
and said protest dismissed, and you will pass the Addenda claim to
patent, subject, however, to any objections appearing in the record and
not herein considered.

RAILROAD GRANT-LANDS EXCEPTED-PREETMPTION FILING.

NORTHERN PACIFIC R. R. CO. Ve. ROGERS.

Laud embraced within a pre-emption filing of record at the time when a railroad
grant becomes effective is excepted from the operation of the grant, and the
company in such case is not entitled to question the legality of the filing or the
qualifications of the pre-emptor.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) sary 8, 1897. (P. J. C.)

The land involved in this appeal is the SE. I of the NE. I4 and lots
1 and 2, Sec. 5, Tp. 1 N., R. 4 W., Helena, Montana, land district, and
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is within the primary limits of the grant to the Northern Pacific Rail-
road Company, as shown by its map of definite. location filed July 6,
1882. It is also within the limits of the withdrawal on general route,
which became effective Februiary 21, 1872, and was listed by the com-
pany (list No. 12), July 28, 1886.

It appears that one John Paul filed pre-emption declaratory state-
ment for the tracts, April 24, 1871, alleging settlement March 1, previ-
ous. Ile subsequently offered final proof, which was rejected by the
local officers, because he was not qualified to file for or enter the land,
for the reason that he had prior thereto completed a pre-emption for
land in Colorado, upon which patent had issued. After the rejection
of his final proof he entered into a contract to purchase the land of the
railroad company. It also appears that one Bennett Degenhart, on
December 27, 1883, presented his application to make homestead entry
of said tract, alleging settlement in July, 1882, and on the protest of
the railroad company against the acceptance of the same a hearing was
had, and on final appeal to the Department Degenhart's application
was rejected, (Degenbart v. Northern Pacific, 15 L. D., 159.) A
motion for review of this decision was denied, December 21, 1892, and
the case against Degenhart was formally closed on the records of your
office.

The present controversy arises on the application of Thomas B.
Rogers, filed in the local office August 21, 1895, to make homestead
entry of the tractoion the ground that under the decision of Supreme
Court in Whitney v. Taylor (158 U. S., 85,) the pre-emption filing of
John Paul, existing of record on February 21, 1872, the date of the
withdrawal of lands within the limits of the grant, excepted the land
from the operation thereof.

On consideration of this application your office, by letter of Septem-
ber 23, 1895, decided that, under the doctrine of the Whitney-Taylor
case, the land was excepted from the grant. The connection of the
other parties with the case was stated, substantially. as above, then
the following order was made:

Should this decision holding the company's list for cancellation as to the land
involved become final, and should it appear upon an investigation that Paul and
Degenhart have abandoned their respective interests in said land, Mr. Rogers will
be permitted to make homestead entry therefor, in accordance with his original
application, but not otherwise. If Mr. Paul is, as he claims, a ona fide purchaser
of the land from the railroad company, it would appear that he is entitled to relief
under act of March 3, 1887, and in any case should the railroad claim be eliminated
and other parties set up a claim to the land, a hearing will be necessary in order to
determine the respective rights of all adverse claimants,

From this judgment the railroad company has appealed, assigning
as error, (1) in holding the expired pre-emption filing of John Paul was
sufficient to except this land from the operation of the grant, and (2)
for any reason to have rejected the claim of the company.

It is contended by counsel that, inasmuch as the question as to the
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right of the company to select this land was decided in its favor in the
case of Degenhart v. Northern Pacific that this case is stare decisis;
that the decision in that case
should be conclusive, and inasmuch as it was then affirmatively found that Paul was
not a qalified pre-emptor, it necessarily follows that his filing was an absolute
nullity, and could have no possible effect upon the operation of the railroad grant.

I do not conceive this position of counsel to be sound. It is shown
that Paul's filing was of record and uncanceled at the date of with-
drawal on general route, and also of definite location. Under the
doctrine of the Whitney-Taylor case, as construed by the Department
in Fish v. Northern Pacific (23 L. D., 15), this filing excepted the land
from the grant, and the company can not be heard to question the
legality of the filing or the qualifications of the pre-emptor. The test
should be: was there a filing on record at the time. If there was, it
was then simply a question between the government and entryman, in
which the railroad company would not be permitted to be heard.

Your officejudgment is therefore affirmed.

ADDITIONAL HOMESTEAD ENTRY-SECTION 6, ACT OF MARCH 2, 1889.

WALLACE I. HERRICK.

The right to make additional homestead entry under section 6, act of March 2, 1889,
is limited to cases where the original entry was made prior to the passage of
said act.

Secretary Francis to the Commnissioner of the General Land Office, Jan-
(I. EI. L.) nary 8, 1897. (S. V. P.)

I have examined the record brought up by the appeal of Wallace H.
Herrick from the decision of your office endered October 10, 1895,
rejecting his application to make homestead entry of lot 3, NW. 1 of
the NW. 1 See. 26, T. 27 N., R. 21 W., Missoula land district, Montana.

It appears that Herrick made said application August 7,1 895, stating
in his preliminary affidavit
I have heretofore made homestead entry of the SE. of NW. +- Sec. 26, T. 30 N.,
R. 21, for which I hold receiver's duplicate receipt No. 745, issued May 2d, 1895, at
U. S. local land office, Missoula, Montana.

The local office rejected said application for the reason that " Wal-
lace RI. Herrick has exhausted his homestead right as shown by affi-
davit accompanying the application, and by records of this office. See
15 L. D., 285." This action you affirmed on appeal. The record of the
entry referred to in Herrick's preliminary affidavit accompanies the
papers sent up with his appeal, and it appears therefrom that said
entry was made January 19, 1893, and commuted May 2, 1895.

It is urged on behalf of appellant that he is entitled to make the entry
in question under section six, act of March 2, 1889 (25 Stat., 854), which
provides-

That every person entitled under the provisions of the homestead laws to enter a



24 DECISIONS RELATING TO THE PUBLIC LANDS.

homestead, who has heretofore complied with or who shall hereafter comply with
the conditions of said laws, and who shall have made his final proof thereunder for a
quantity of land less than one hundred and sixty acres and received the receiver's
final receipt therefor, shall be entitled under said laws to enter as a personal right,
and not assignable, by legal subdivisions of the public lands of the United States
subject to homestead entry, so much additional land, as added to the quantity pre-
viously so entered by him shall not exceed one hundred and sixty acres.

In the departmental circular issued March 8, 1889 (8 L. D., 314), this
provision was held applicable only in cases where the original entry was
made prior to the passage of said act, and this construction has since
been followed; John W. Cooper et al. (15 L. D., 285).

The decision of your office is therefore affirmed.

HOIESTEAD-SETTLEMENT-TRADE AS BUSINESS.

NORTHERIN PACIFIC R. R. CO. ET AL. V. WALDON.

The homestead law does not contemplate that the right of entry shall be exercised
by one who makes settlement primarily and chiefly for trade and business, and
not for agricultural purposes.

Secretary Francis to tIe Commissioner of the General Land Office, Jan-
(I. H. L.) 'uary 18, 1897. (C. J. W.)

On April 6, 1886, John S. Waldon made application to makce home-
stead entry for W. j- SW. I, Secc. 5, T. 130 N.. R. 79 W., Bismarck,
North Dakota, land district. The local officers rejected his application,
and on appeal by him to your office, their decision was reversed, and
on June 30, 1886, Waldon made homestead entry, No. 4317, for S. J
SW. 1 See. 5, T. 130 N., R. 79 W. Waldon gave-notice of his intention
to make final proof August 19, 1889. The taking of such proof was
adjourned to August 26, 1889, at which time Johin A. Rea, as attorney
for James G. Pitts and James McLaughlin, and F. M. Dudley and
William 1X. Francis, attorneys for the Northern Pacific Railroad Com-
pany filed protests against the allowance of Waldon's proof. The land
is within the indemnity limits of said railroad company, and was
embraced in list 26 of its selection, filed January 8, 18a5.

By letter "F " of March 20, 1895, the case was closed adversely to
the right of the company to the land. The protestants do ot under-
take to set up any prior right in themselves but allege that Waldon
never settled upon the land in good faith, intending to claim the same
under the settlement laws; that at the date of the alleged settlement
the land was not legally subject to either homestead or pre-emption
settlement; that the entry and alleged settlement were illegal, made in
fraud and bad faith and for the purpose of speculation and trade, and
that Waldon has failed to meet the requirements of the homestead law,
as to residence upon and cultivation of the land claimed by him. A
hearing was had August 27, 1889, with all parties present.
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December 21, 1889, the local officers rejected Waldon's final proof.
Waldon appealed to your office, and on May 18, 1895, your office
affirmed the decision of the local officers and held his entry for cancel-
lation. From this decision Waldon appeals, alleging the following
errors:

1st. In finding that Waldon went on the land in question forthe purpose of engag-
ing in the hotel business.

2d. In finding that at the time he made settlement on the land in controversy the
same was used for the purpose of trade and business in the meaning of Sec. 2258 R. S.

3d. In holding that said land was not subject to entry because used for trade and
business.

The protestants having alleged no right in themselves to the land in
question, the case will be considered only as between the government
and Waldon. If it be true that his settlement was made for speculative
purposes, and that he went upon the land for the purpose of engaging
in the hotel business, his entry nominally for homestead purposes was
a fraud and unauthorized. The evidence of other witnesses, together
with Waldon's admissions, leave no room for doubt as to the purpose
of his settlement made in July, 1884, on a surveyed town lot, the bound-
aries of which were recognized and conformed to, in the erection of his
building, a plat of the town having been filed with the register of deeds
for Emmnons county on June 3, 1884. In November, 1884, three months
after the commencement of his settlement, he had published in the
newspaper the following advertisement:

Merchants Hotel, Winona, D.T'F.
John Waldoln, Proprietor.

This house is conducted in a first class manlner, and every attention is paid to the
comfort and convenience of travelers, the building is twenty-fouir by fifty, two
stories high. The hotel is well furnished and the culinary department is vell sup-
plied with everything the market affords. If you have occasion to visit the beauti-
ful and growing city of Winona do not forget to visit the Merchants.

The short interval between Waldon's settlement and the appearance
of the advertisement quoted, had been presumably occupied in the
building of the twenty-five hundred dollar house described. Any effort
to find evidence of a settlement for agricultural and homestead pur-
poses, in the acts performed by Waldon, or the language used by him
in proclaiming his business and location, would prove nseless. Waldon
evidently appears to much better advantage as a stirring enterprising
man of business with speculative projects in mind, than as a pioneer
agricultural homeseeker, under the homestead laws. This is not said
to his discredit, since it is not the policy of the law to discourage enter-
prise and industry, in any legitimate pursuit. The law, however, does
not permit benefits which it confers upon homesteaders, to be appropri-
ated by those who do not contemplate the use of the land for agricul-
tural purposes, but for business and speculative purposes. It is not
unlawful to make settlements for business purposes, but where such
settlements are made, the rights thereby initiated must be perfected
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under the townsite and not under the homestead laws. So far as the
record indicates its status, the town of Winona is unincorporated, and
no entry of lands has been made for the benefit of its inhabitants.
Affidavits which are a part of the record indicate that improvements
located on a forty of the SW. 1, including Waldon's hotel, are worth
five thousand dollars. As Waldon's improvements are worth 2,500,
if he was permitted to perfect title to the land through his entry, he
would thus become possessed of improvements to the value of $2,500
made by others. While these improvements in the form of business
houses continue to be used and occupied for purposes of trade and
business, the land is not subject to entry as a homestead, but may be
applied for under the townsite laws. It is not decided that if Waldon
had mnade his settlement in advance of any others, and for homestead
purposes, that the entertainment of the public at his home for profit,
would forfeit his right to perfect his title under his homestead entry,
but the evidence shows that not only was the building of a town on
this land in contemplation, but that at least three buildings were con-
structed, or in process of construction on this quarter, before Waldon
made his settlemeut and commenced the erection of his hotel, and under
such circumstances he must be held to have made his settlement pri-
marily and chiefly for trade and business, and not for agricultural
purposes.

Your office decision is therefore affirmed.

SWAMP lLAND-HIOMIESTEAD-ACT OF JUNE 17, 1892.

HOLCOMB v. STATE OF CALIFORNIA.

The preferred right of homestead entry accorded. to actual settlers, by the act of
June 17, 1892, opening the Kilamath River Indian reservation, does not extend to
lands returned as swamnp and overflowed, and so represented on the approved
township surveys and plats.

Secretary Francis to the Commissioner of the General Lanzd Office, Jan-
(I. ET. L.) uary 18, 1897. - (C. J. G.)

Rhineas D. Holcomb has filed an appeal from your office decision of
June 7, 1895, holding for cancellation his homestead entry, made May
22, 1894, for lot 5, Sec. 3, and lots 8 and 9, Sec. 4, T. 13 N., R. 1 E., Hum-
boldt land district, California, to the extent that his said entry conflicts
with the claim of the State under the swamp land grant.

The above described land is within what was the Klamath River
Indian reservation in the State of California, set apart and reserved
under authority of law by an executive order dated November 16, 1855.'

The land is also claimed by the State of California under the swamp
land grant of September 28, 1850 (9 Stat., 519).
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The act of July 23,1866 (14 Stat., 218), as incorporated in section
2488 of the Revised Statutes, provides as follows:

It shall be the duty of the Conmissioner of the General Land Office, to certify
over to the State of California as swamp and overflowed lands, all the lands repre-
sented as such upon the approved township surveys and plats, whether mande before
or after the 23d day of July, 1866, under the authority of the IUnited States.

Surveys and plats of the township in which the land in question is
situated were made in the years 1878, 1881 and 1886. The lands within
these surveys were returned as swamp. The map of survey, conform-
able to the field notes on file in the Humboldt land office, was approved
July 30, 1889, and the tract in question was therein segregated and
designated as swamp laud.

It was upon the above showing that your office held llolcomb's
homestead entry for cancellation, as being in conflict with the claim of
the State of California.

Under the act of Jue 17, 1892 (27 Stat., 52), the lands embraced in
what was Klamath River Indian reservation were opened to settlement
under the laws of the United States granting homestead rights, and it
was stated in the second proviso of the act as follows:

And any person entitled to the benefits of the homestead laws of the United States
who has in good faith prior to the passage of this act, made actual settlement upon
any lands within said reservation not allotted under the foregoing proviso and not
reserved for the permanent use and occupation of any village or settlement of
Indians, with the intent to enter the same uder the homestead law shall have the
preferred right, at the expiration of said period of one year to enter and acquire
title to the land so settled upon. -

It is, under the above act that the appellant herein prefers his claim.
In his appeal to this Department he alleges that the land in question
is not swamp and overflowed land. In face of the return made by the
U. S. surveyor-general for the State of California as to the character of
this land, and numerous decisions governing such matters, it would
seem that the appellant's allegation is impotent to change the ruling
made by your office. In the ease of State of California (23 L. )., 230,
on review), vacating departmental decision of March 17, 1892 (14 L. D.,
253), it was held:

IJUnder the first paragraph of section 2488 R. S., the return of the land as swamp
and overfowved, by the U. S. surveyor-general for the State of California, is conclu-
sive evidence as to the character of the land so returned and represented as such on
the approved township surveys and plats; and lands thus returned must be certified
to the State as inuring thereto under the swanp grant.

In State of California v. United States (3 L. D., 521) referring to the
first clause of section 4, act of July 23, 1866 (supra), it was said-

Under this clause, it is clear that the State has no valid claim to the land in ques-
tion, unless it is represented upon the approved township survey and plat, as wamp
and overflowed land, and, if the tract is so represented, then it matters not what
the real character of the land is, whether swamp and overflowed or dry, the State is
entitled to the tract. Central Pacific R. R. Co. r.. California (4 C. L. 0., 151).
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In Heath v. Wallace (138 U. S., 573), referring to the same section,
the court said-

As held in Tnbbs v. Wilhoit, spra, this section of the statute established rules or
methods for the identification of swamp and overflowed lands in California, which
superseded all previous rules or methods for that purpose. The several rules or
methods provided for were itended to eet any emergency that might arise, and
thus give to the State all the swamp ad overflowed lands within her limits. The
method provided in the first clause was but one of several specified in the section.
But one thing was required to be shown under this clause-only one kind of evidence
as to the character of the lands was necessary-in order to give the State the right
to demand the certification of them over to her as swamp and overflowed lands; and
that evidence the United States furnished in the plat of the survey of the township
in which the lands were sitnated. An inspection of the township plat would show
whether or not any lands in the township were returned as swamp and overflowed.
If they were, that designation was sufficient and conclnsive evidence, under the first
clause of section 4 of the act, to establish the title of the State to them.

The swamp land grant to the State of California was a grant in
praesenti taking effect at the date of the passage of the act (Wright v.
Roseberry, 121 U. S., 488). In his appeal to this Department Holcomb
alleges that he settled on the land i question i the year 1883. He also
contends that the terms "all of the lands" and "any lands" employed
in the act of June 17, 1892, supra, cover his claim. Prior to the passage
of said act the land involved herein was embraced in the Kllamath River
Indian reservation. It is true that the act of June 17, 1892, recognizes
the rights of settlers on this reservation, but at the same time it can
not be successfully contended that the said act recognized such rights
to be superior to those of the State under the swamp land grant. If
his said alleged settlement had been made upon any lands within the
reservation allotted under the first proviso of the act and reserved for
the permanent use and occupation of any village or settlement of
Indians, it would readily be conceded that such settlement by the
appellant could not avail. The act of June 17, 189a, while not in terms
excepting the lands included in the swamp grant to the State, could not
at the same time include them without express mention. It is a rea-
sonable presumption that Congress intended by the said act to open to
settlement only those lands owned by the United States, and that it
had no intention of disposing of lands which had long since passed
from government control. When, therefore, the phrase "all of the
lands" was employed by Congress it is reasonable to suppose that all
of the land not otherwise disposed of within the Klamath River Indian
reservation, was meant. No other construction can be put upon the
language of the act, unless it be held that Congress intended to repeal
the swamp land act. This proposition is entirely too improbable to
require serious consideration.

As heretofore set out a survey of the township in which this land
is situated was made as early as 1878. All the township lines were
completed in 1886. As was stated in the case of Heath v. Wallace,
supra, an inspection of the township piat would have shown whether
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or not any lands in the township were returned as swamp and over-
flowed. The appellant was thus charged with notice.

The appellant claims that he has been discriminated against, in this,
that lands in this reservation returned as swamp have in certain cases
been allotted to Indians. Provision is made in the act of Jane 17, 1892,
for the allotment of lands within the reservation to the Indians under
certain conditions. Without considering why allotments were made of
lands returned as swamp i the particular instances cited by appellant,
it is sufficient to say that such action could not inure to his benefit, nor
justify the Department in allowing his entry on that account. Even
though the said allotments were made through inadvertence or mistake,
that fact could not avail as a reason why the Department should allow
the appellant's claim in face of the prior approval of this land to the
State under the swamp land grant.

The appellant likewise requests that action in this case be deferred
pending the disposition by the superior court of the State of a suit
initiated for the purpose of determining the character of the land in
question. It would seem that nothing could be gained by awaiting the
decision of said court as suggested. The Department would probably
not interfere with the action heretofore taken in face of the decisions
cited herein. That action is in harmony with the policy of the Depart-
ment. Whatever the decision of said court may be, it could not inter-
fere with the suggestion contained in your office decision regarding the
procurement of a relinquishment from the State by the entryman.

Your said office decision is hereby affirmed.

RAILROAD G:RANT-BENEFICIARY-LANDS EXCEPTED.

PHILLIPS V. SIOUX CITY AND PACIFIC R. R. CO. (ON REVIEW).

The effect of section 17, act of July 2, 1864, was not to make a new grant but to pro-
vide a new beneficiary under the original grant of July 1, 1862, as to the Sioux
City branch, and said beneficiary could only take such lands as were capable of
passing under the original grant; and would therefore not acquire title to lands
that were a part of the bed of the Missouri river at the date of the original grant.

Secretary Francis to the Comm issioner of the General Land Office, Jan-
(I. H. L.) icary 18, 1897. (J. L.)

This case involves lots 10 and 11 of section 1, and lot 1 of section 2,
containing in the aggregate 59.60 acres, in O'Neill land district,
Nebraska, in a township and range designated sometimes as T. 88 N.,
R. 48 WT., of " 5th" principal meridian, Dakota Territory, and sometimes
as T. 29 N., R. 8 E., of "6th" principal meridian, Nebraska.

The facts are stated in the departmental decision of March 24,1896,
published in 22 L. D., 341. The decision was, that by the acts of July
1, 1862 (12 Statutes, 489), and July 2, 1864 (13 Statutes, 356), Congress
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did not intend to grant in presenti, as public land for railroad purposes,
a part of the bed of the Missouri river, which was then and from time
immemorial had been covered by the waters of its main channel; and
that therefore the lots of land in controversy did not pass under the
grant.

The case is now before the Department for reconsideration upon a
motion for review of said decision, filed by the " Missouri Valley Land
Conpany, as successors in interest of the Sioux City and Pacific Rail-
road Company, and present owner of the land grant for the benefit of
the latter company;" which motion has been entertained.

The specifications of error filed with the-motion and the brief of coun-
sel filed in support thereof allege matters both of law and of fact, and
claim, substantially, that under the 17th section of the act of July 2,
1864, anending the. 14th section of the act of July 1, 1862, the graint
-under which the Sioux City and Pacific Railroad Company claimed
was not a grant in presenti, but was a conditional grant, intended to
take effect inf turo, upon and after the
happening of certain contingencies, namely, that a company should be found will-
ing to accept the grant and to carry out the purposes of the law; second, that the
President should designate such company to that end; third, that a road should be
built across Iowa or Minnesota to Sioux City; and fourth, in the absence of the con-
struiction of a road to Sioux City as aforesaid, then such road (or company) as should
accept the promised grant by the act of 1864, might after the lapse of eighteen
months from the enactment thereof proceed to the construction of the road contem-
plated by said grant.

In specification 5, it is claimed, that
the grant by the said 17th section not being i-n iresenti, but rather the promise of the
future conveyance of lands, did not become operative, and the title did not vest
until the definite location of the road on January 4, 1868.

The facts alleged by counsel, and the facts developed by reference to
the records of your office, so far as material, are:

1. That on December 24, 1864, the President by its request desig-
nated the Sioux City and Pacific Railroad Company to construct the
railroad from Sioux City westwardly under the 17th section of the act
of 1864. Said company filed its map of general route on June 27, 1865,
and its map of definite location on January 4, 1868.

2. That in the spring of the year 1867; the Missouri river by an
extraordinary avulsion cut for itself' a new channel, and left its old
bed, which includes the lots in controversy. The surveyor general's
report, dated May 20, 1868, shows that at that date, the greater part of
the 59.60 acres in contest was covered with the waters of an oblong
lake following in its length the courses of -the old bed of the river, and
found to be impassable by the surveyor who had been sent out on April
30, 1868, to examine, survey and report upon the changes made by said
avulsion. The waters of said lake were evidently waters left by the
Missouri river, which had not evaporated or been absorbed enough to
uncover the land. It is a fair inference as matter of fact, that on



DECISIONS RELATING TO THE PUBLIC ANDS. 31

January 4, 1868, the date of definite location, nearly if not quite all of
the land in contest was covered by said lake.

Froin the standpoint of the railroad company, the foregoing facts
suggest for consideration by the Department three questions: Whether
under the grant title passed to the company, on December 24, 1864, the
date of the President's designation by request; or on June 27, 1865,
the date of the filing of the map of general route, which was certainly
an acceptance by the company of the Presidential designation; oi~ on
January 4, 1868, the date of the definite location ?

This Department is of opinion that the acts of July 1, 1862, and July
2, 1864, were laws of the land, as well as grants of public property,
and that the grants of certain odd-numbered sections of public land
described in the act of 1862 were grants in presenti. The Union Pacific
Railroad Company, a corporation provided for by said act, and the
grantee named therein, was not then in existence, and did not comue
into existence for several months ater the passage of the act, upon
compliance with the terms and conditions prescribed by Congress.
Whatever may have been the common law rule in respect to the neces-
sity for a grantee in esse at the date of a grant, it was so far modified
by the act of Congress, that the non existence of the grantee at the
date of the grant did not i this ase prevent the grant from taking
effect immediately.

In the case of the Missouri, etc., R. R. Co. v. Kansas Pacific R.R. Co.
(97 U. S., 497), the court said:

It is always to be borne in mind in construing a congressional grant, that the act
by which it is made, is a law as well as a conveyance, and that such effect must be
given to it as will carry out the intent of Congress. That intent should not be
defeated by applying to the grant the rules of the common law, which are properly
applicable only as to transfers between private parties.

By the 17th section of the act of 1864, Congress released the Union
Pacific Railroad Company from its obligation to build the branch from
Sioux City westward, and provided for the substitution of another
grantee of the lands previously granted to aid in the construction of
said branch, to be thereafter designatedf and approved by-the Presi-
dent. The effect of this legislation was not to make a new grant but
to provide a new beneficiary under the original grant of July, 1862, as
to said branch. Such new beneficiary was to be entitled, in aid of the
construction of said branch, to the lands granted by the said original
act. In other words, it was to take and could take sch lands only as
were in existence at the date of said original act, and of the character
described therein, and capable of passing thereunder.

It is therefore held that upon the designation and approval by the
President, on the request of the company, as provided, the lands
granted by the original act in aid of the Sioux City branch, passed to
the designated company; and that the lots of land here in question
being, at the date of the original grant of July, 1862, part of the bed
of the Missouri river, did not pass'to said new beneficiary company.
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It is unnecessary to consider and decide any other question presented
in connection with the application for review and reconsideration. For
the reasons above stated the departmental decision of March 24, 1896,
is adhered to.

OKLAHOMA LANDS-SETTLEMENT RIGHTS.

BRADFORD ET AL. v. DOTY,

Where there is doubt as to the actual boundary of lands about to be opened to set-
tlement, and a government official, for the purpose of securing equal opportani-
ties to all, designates a line from which the run shall be made, it is incumbent
upon one who disregards such designation to show that by such action he gained
no advantage over others.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 18, 1897. (C. J. W.)

On September 22, 1891, Charles J. Doty made homestead entry No.
7761, for lots 1 and 2 and the E. j of the NW. , See. 18, T. 17 N., R. 1
E., Gutlhrie, Oklahoma.

On October 1, 1891, Harry Pulliam filed his affidavit of contest; alleg-
ing that Doty entered on and occupied said land before noon of Sep-
tember 22, 1891, and that he (Pulliam) settled on said land immediately
after twelve o'clock, noon, of September 22, 1891, before Doty or any
one else had made a legal settlement thereon.

On October 5, 1891, Nettie J. Bradford filed her affidavit of contest,
alleging that she made settlement on said land immediately after noon
of September 22, 1891, and that she has improved the land, and resides
on it, and that she made her settlement before either Doty or Pulliam
and before Doty made entry.

A hearing was had at the local office at Guthrie on March 29, 1892,
at which all the parties appeared and submitted testimony.

On December 17, 1892, the local officers found as follows:

The land embraced in this proceeding lies immediately east of the meridian line
in the Iowa country and north of Langston, Oklahoma.

All of the parties, Doty, Pulliam, and Bradford, testify that they were along the
meridian line at noon, September 22, 1891, and immediately after twelve o'clock of
said day they stepped across the line; claimed and staked said tract of land as a
homestead. As shown by the evidence in this case, exactly where the meridian line
was, as understood by those congregated along the line at Pulliam's farm, was
uncertain and unknown. Some of the people assembled there thought the fence of
Pulliam (father of Harry) was on the line, and others were under the impression
that the Iowa line was east of the fence. With this uncertainty touching the Iowa
or meridian line the hour of twelve o'clock, September 22, 1891, arrived, and at the
signal given by the marshal "to go," the respective parties according to their tes-
timony "rushed" on the claim in dispute and set their stakes and claimed the
same as a homestead a few seconds after twelve o'clock noon, September 22, 1891.
The substance of the testimony of Lillian Hewitt is, that she was "standing right
west of the gap cut by Harry Pulliam in his father's wire fence, and that Harry
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Pulliam was also standing west of the gap, and when the word was given "to
go," Harry Pulliam, ran .and stuck his stake on the claim in controversy; that
Doty stood to the south of the post where the wire was cut, and on the east side of
the fence; that Mr. Riggs told Doty that he had better step back inside of the fence
or he would be a " sooner;" that Doty paid no attention to the suggestion of Mr.
Riggs; that Harry Pulliam stuck his stake before Doty did his on "that corner;"
that Pulliam's stake was six or eight feet from the line or wire fence. The testimony
of Samuel Dennison discloses that Pulliam has almost 160 acres fenced "lackihg a
little;" that Doty has about three acres broken; that no corner stone was found,
and that witness did not know where the correct corner stones were located.

Nathaniel H. Potter testified that he was on the line of the Iowa country Sep-
tember 22, 1891, and saw Miss Nettie J. Bradford standing near the corner of the
land in contest with a board or stake in her hand, and that she has continuously
resided on said claim.

The testimony of James Miller discloses that Miss Bradford has been living on
the claim in dispute from the 8th of November to April, 1892.

As shown by the testimony of Charles Gandell, Miss Bradford on the opening day
was at the corner post of Mr. Pulliam's fence and jumped over and stuck her stake
there like the rest of them did.

Miss Nettie J. Bradford testified that she made settlement on the land in contro-
versy directly after twelve o'clock September 22, 1891, and when the signal was
given she stepped four or five steps and set her stake. It will be noticed that Miss,
Bradford was standing near the northwest corner of the land in contest and about
half a mile north of Doty and Pulliam, at noon of September 22, 1891. By implica-
tion.Nettie J. Bradford and Harry Pulliam in their contest affidavits charge Charles
J. Doty with having entered upon and occupied said tract of land in violation of
law and the President's proclamation. If we are correct in our conclusions to this
implied charge on the part of Miss Bradford and Harry Pulliam against said Doty,
it necessarily follows, in our judgment, that they admit that Doty made prior set-
tlement upon the land in dispute September 22, 1891. In our opinion Doty located
on said tract of land on the opening day as quickly as either of the other parties in
this proceeding. Doty, however, testified that he was standing on the east side of
the fence with one leg under the wire; that no one spoke to him or said anything
about being a " sooner; " that there was no one spoke to him or laid their hands on
him outside of Mr. Ballard (the marshal); that the first intimation he received in
regard to being a "sooner" was after he had stuck his stakes. As between Doty
and Pulliam, Doty testified that he did not know which of them stuck his stake
first on the claim in controversy (page 389). The testimony of Harry Pulliam
touching .the time when he "jumped across the line and stuck a stake the first
thing" in substance is, that Doty was standing southeast of Pulliam on the east
line of the wire fence and immediately after the ran Doty was noticed by Pulliam
a little south and a little west distant about eight or ten feet (page 323). According
to Pulliam's testimony, Doty being a little south and a little west of Pulliam is
evidence that he had not traveled as far as Pulliam from the line, and therefore
everything being equal (and there is no evidence to the contrary) stuck his stake
first, possibly.

The testimony, however, of Doty on this point controls our judgment, inasmuch as
he testified that he did not know whether Pulliam stuck his stake first or not,
therefore we accept his testimony and the testimony of Pulliam and Miss Bradford,
and find that we do not know from the evidence in this case which one of the parties
in this proceeding, Doty, Pulliam, or Miss Bradford, first made settlement on the
claim in dispute in the afternoon of September 22, 1891. So far as the meridian line
being where the east wire fence was located on Pulliam's claim is concerned, the
substance of E. C. Dodd's testimony on this question is, that by using a transit as
testified to by F. S. Pulliam, accuracy could not be obtained; and that in order to
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secure accuracy, the proper deflection of the needle, the difference of time from
the original survey, the proper variations and the solar system would be necessary
to secure accuracy.

F. S. Pulliam in his testimony disagrees with Surveyors McCoombs and Dodd, as
to the correct method of ascertaining the meridian, standard correction and town-
ship lines. Mr. Pulliam testifies that at the time he built his fence the Iowa reserva-
tion had not been allotted, and that he put his fence on the east side of his claim in
order to take in all of his ground on the east side of the same; that he knew that
thirty-three feet on each side of the section line should be left for road purposes;
that there was a trail along the east line of his fence, and that a considerable num-
ber of the people living north used this trail or road. On page 299 of record, Mr.
Pulliam testified that he moved his first fence put along the east side of his claim,
west about twenty feet, and that he intended to leave twenty feet "for the road; 
that he knew that the law required thirty-three feet on each side of the section line
should be left for a road, but did not believe the law applied to the boundary line of
the Territory. By an act of Congress it is provided that a space of sixty-six feet
shall be left between the sections in Oklahoma for the use of the public as a high-
way; we know of no law that provides for a different rule along the boundary line
of the Territory which constitutes, as claimed by F. S. Pulliam, forty feet instead of
sixty-six feet as a public highway along the boundary line of Oklahoma. If our
position is correct in the premises, it follows, we think, that Pulliam's fence on the
east side of his claim, according to his testimony, was thirteen feet west of the Iowa
or meridian line on the opening day, and hence according to the evidence in this
case, neitherPulliam nor Doty made their first settlement on the claim in dispute, but
settled and staked upon Oklahoma lands homesteaded by F. S. Pulliam, father of
contestant Iarry Pulliam. However, the uncertainty about where the legal location
of the meridian line was at the time and place when the respective parties made set-
tlement on said claim in the afternoon of September 22, 1891, and the unusual cir-
cumstances attending their settlement upon said tract of land, creates so many
doubts in our judgment, that we cannot arrive at any conclusion in this case different
from the findings of the Hon. Commissioner of the General Land Office in the case of
Miranda 0. Jackson, now Cox, et al. v. Samuel G. Garrett (letter " H" June 30, 1894).
In the case referred to, the land immediately south of that in controversy was taken
on the opening day by the parties mentioned in said decision under similar circum-
stances as the one in dispute was taken by Doty, Pulliam and Miss Bradford, all of
the parties on the opening day stepping across the line and claiming the respective
tracts of land as a homestead. We are of the opinion that the rule applied by the
Hon. Commissioner of the General Land Office in the case of Miranda 0. Jackson et
al. a. Garrett, so far as division, etc., applies in the case now before us.

Therefore we recommend that Charles J. Doty, the entryman, Harry Pulliam, first
contestant, and Nettie J. Bradford be allowed to make a division of the land in con-
test, having regard for the legal subdivisions, and that if they are unable to come to
an agreement that the claim be sold to the highest bidder of the three.

From this decision Doty and Pulliam appealed to your office.
On May 11, 1895, your office found as follows:

So far as the evidence shows the facts, I am of the opinion that Doty violated the
law by voluntarily and purposely entering on the land, before noon of September 22,
1891, and that he is, therefore, disqualified. Homestead entry No. 7761 is therefore
held for cancellation.

As both Miss Bradford and Pulliam have made a reasonable compliance with the
law by their improvements and residence on the land, and as Miss Bradford's
improvements are on the north half and Pulliam's principal improvements on the
south half, it would be but equitable to divide the land between them, and it is so
ordered.
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From this decision Doty has appealed. The chief grounds of excep-
tion to your office decision are, that it was error to hold:

1. That he was a "sooner" and disquaifted.
2. That it was error to hold that the east line of Pulliamn's fence was

exactly on the meridian line,
3. That it was error to hold that

the belief that the Pulliam fence was on the meridian line was acted on by the
deputy United States marshal on duty at that place, and who advised the parties
there, September 22,1891, for the purpose of making settlement, to remain on the
west of said line until the signal was given, which advice seems to have been fol-
lowed with very few exceptions.

This last assignment of error presents the vital question i the case.
The record sustains your office as to fact that the deputy U. 8. marshal
acted on the belief that the Pulliam fence was on the meridian line,
which was acquiesced in by the bulk of the people present. For the
purpose of securing equal chances to all, the officer in charge had the
right to locate and point out the line from which all should start.
Doty did not acquiesce in this decision and belief, but stayed outside,
and made his start from the outside of the fence. Presumably, in so
doing he acquired advantage over those who stood in side the fence, and
he at least assumed the burden of being able to show that he gained
no advantage over Pulliam and Miss Bradford by so remaining outside.
This he has failed to do, and it follows that his entry must be canceled.

This disposes of Doty's entry, and leaves the controversy between
Pulliam and Miss Bradford. They seem to have made little effort to
show any precedence of the one over the other as to the time each
staked the claim. They are upon terms of equality in the matter of
improvements. Neither the local officers nor your office has under-
taken to settle the question of priority in settlement as between them.
Miss Bradford has not appeared as an appellant at all. Pulliam has
not appealed from your office decision, wherein you award half of the
tract by subdivisions, on which her settlement and improvements are
located, to Miss Bradford. Their consent to this adjustment is iferred
from their mutual acquiescence, and there being no longer an entry in
question, your office decision is affirmed.

SOLDIERS ADDITIONAL IIOME:STEAD-CERTIFICATE OF RIGITT.

JonN H. HOWELL.

Soldiers additional homestead certificates of right, regularly issued, and located by
bona fide purchasers thereo f; but thereafter canceled for illegality, and so remain-
ing unsatisfied at the passage of the act of August 18, 1894, are by said act vali-
dated, and may be reissued for the benefit of a bona fide purchaser thereof.

Secretary Piancis to the Commissioner of the General Land Office, Jan-
(I.. L.) nary 18, 1897. (F. W. C.)

With your office letter of December 12, 1896, were forwarded the
papers in the matter of the appeal of John H. Howell from the action
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of your office taken in the decision of October 12, 1896, denying his
application for re-certification of the certificates of additional right
under section 2306 of the Revised Statutes in the names of Mary Rol-
lins, Richard WT. Hunt, and Lorenzo J. Rowland.

This matter has been made special upon the recommendation of your
office, it being stated that a decision thereon will form a precedent to
be followed in other cases.

The history of the certificates of additional right herein involved, as
gathered from your office decision, is as follows:

The certificate in the Dame of Rollins was 'ocated at Fargo, North
Dakota, May 5, 1879. By your office letter "C " m of June 10, 1884, the
entry was adjudged illegal for the reason that the signatures of the
witnesses and the entryiman are written by one and the same person.
Further, that the name of James F. Rollins, o whose account the cer-
tificate was issued, is not found upon the rolls of Company "A" Second
Arkansas Infantry, as claimed. The party in interest was therefore
allowed sixty days within which to show cause why the entry made
upon the location of said certificate should not be canceled, or apply to
purchase the tract nder the provisions of the act of June 15, 1880 (21
Stat., 237).

On September 10, 1884, Stephen E. Randall, who claimed to be the
then owner of the land under transfer from thb entryman, purchased
the tract under the provisions f the act of June 15, 1880, and upon
said cash purchase patent issued.

The certificate issued in the name of Hunt was also located at Fargo,
North Dakota, May 28, 1879, and by your office letter "C" of April 20,
1882, Hans Larson, who claimed to be the party in interest under said
entry, was informed that the papers upon which the entry was based
were of doubtful execution and he was therefore allowed sixty days
within which to establish the legality of the papers or file proper appli-
cation to purchase the tract under the provisions of the act of June 15,
1880 (pra). He availed himself of the latter privilege, and upon his
purchase patent issued.

The certificate issued in the name of Rowland was also located at
Fargo, North Dakota, May 5, 1879. After said location Rowland filed
an affidavit in which he charged that he never executed the papers
upon which the certificate and entry were based, and upon. the testi-
mony taken at a hearing ordered on said allegation the certificate was
held to have been fraudulently obtained and was canceled together with
the entry made thereon.

It appears that all three of the certificates before referred to were
held by Charles D. Gilmore under powers of attorney which practically
amounted to a sale of the right, in which the power to locate and to sell
the land and to appropriate the proceeds thereof was given to Gilmore,
the power being made irrevocable in consideration of the sum of one
hundred dollars.
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Gilmore it appears transferred these rights to William Milliken, whose
name was substituted in the powers of attorney before referred to, and
by said Milliken, as attorney in fact, the location of the certificates was
made.

These certificates it would appear were illegally obtained, but there
is nothing in the papers to connect Milliken with the frands, and your
office decision in no Avise questions the bona fides of his purchase. The
certificates issued have never been satisfied: it appearing that two of
the parties invoked the provisions of the act of June 15, 1880, to enable
them to purchase their lands, because of the "attempted" but inef-
fectual transfer; and the other party losing the land entirely by cancel-
lation of the entry. rom an affidavit executed by Howell, accompanied
by a bill of sale executed by Sarah M., and Ida C. Milliken, it would
appear that he (Ho-well) purchased the rights nder said certificates
from Sarah M. and Ida C. Milliken, the widow and surviving child of
William Milliken, deceased, on August 1, 1896.

Howell's application for re certification of the right was made under
the act of August 18, 1894 (28 Stat., 397), as construed in the Pillsbury
case (22 L. D., 699). Your office denies the application for the reason
that two of the tracts covered by the location of the certificates of right,
in the names of Rollins and Hunt, were perfected under the act of June
15, 1880,

and it is not shown that the parties who purchased the tracts from the government
were reimbursed by Milliken or his heirs for their outlay for a worthless title.
(Further) it appears of record that Howell drew the several entries above men-
tioned from the files for examination at least as early as Jane 16, 1896; hence, prior
to his purchase of these certificates he was aware of their invalidity. It is therefore
held that he is notan iunocentptirchaserin theirieaning of the aet of Angust 18, 1894.

These objections I do not deem sufficient ground upon which to deny
the right applied for.

As to the reimbursement to the persons who, in. order to secure title
to the lands covered by the locations of these certificates issued in
the nane of Rollins and Hunt, were obliged to purchase the lands
at the government price, this is purely a matter between the parties
in the settlement of which this Department can have no interest, inas-
much as the right to reimbursement, if any exists, cannot be regarded
as a lien upon the certificates.

The question remaining for consideration is, therefore, whetherthese
certificates were confirmed by the act of August 18, 1894 (supra), for if
they were, Howell did not on August 1, 1896, purchase invalid certifi-
cates but validated certificates.

In the case of John W. Rankin (on review 21 L. D., 404), it was held:

But in the light of the history of this legislation, I am constrained to believe that
the words, "all soldiers' additional homestead certificates heretofore issued," etc.,
should not be limited to validating the transfer of certificates heretofore issued, and
in the hands of bone tide holders. This view is strengthened by the fact that the
matter of transfers is dealt with by the second section of the act, and the language
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"notwithstanding any attempted sale or transfer thereof," at the end of the first
section, should not be construed to limit the operation of the act short of the obvious
intent of Congress.

There is nothing in the record to question the bonctfides of Milliken's
purchase of these certificates of additional right, and as the same were
regularly issued by your office and were never satisfied, inder the
decision just quoted from, it must be held that said certificates were
validated by the act of August 18, 1-94 (supwa).

By his ptrchase Howell succeeds to the rights of Milliken's heirs, and
the action of your office denying his application for recertification of
the right under said certificates is reversed.

SOLDIER'S HOM31ESTEAD-TIME ALLOWED FOR ENTRY.

CARNEY . BYERS.

A soldier who has filed a homestead declaratory statement is entitled to six calendar
months after sh filing within which to make entry, and commence settlement
and improvement; and in the computation of sch time the day of filing the

declaratory statement should e excluded, and the last day of the specified
period included.

Secretary p'rancis to the Commissioner of the General Land 0dice, Jan-
(I. 1.) tary 18, 1897. (W. M. W.)

The case of David W. Carney v. John M. Byers has been considered
upon the appeal of the former from your office decision of August 1,
1895, affirming the judgment of the local officers denying said Carney
the right to make homestead entry Lnder his soldier's declaratory state-
ment, and dismissing his contest against the entry of Byers for the
SW. of Sec. 9, T. 20 N., Ri. 10 W., Alva, Oklahoma, land district.

The record shows that on April 23, 1894, Carney filed soldier's declara-
tory statement for the land i question.

On October 23, 1894, Byers made homestead entry for the tract.
On October 24, 1894, Carney made application to make homestead

entry of the tract under his soldier's declaratory statement, which was
rejected for conflict with Byers's entry.

On the same day Carney filed an affidavit, in which he stated, among
other things, after referring to Byers's entry:

That said homestead entry is fraudulent in this: That the said John M. Byers made
said entry subject to the right of said David W. Carney, who had filed a soldier's
declaratory statement for said tract of land April 23,1894, and had made a valid set-
tlement upon the same the last of July, 1894, by going upon said land and building
him a frame house and digging him a good well for water, and making other valuable
improvements upon said land, and remaining upon said land till about the middle
of September, 1894, and at which time he went down into the Chickasaw country
in the territory to look after a crop he had planted there the season prior to this
time. And on the 17th day of September, 1894, be started to the U. S. Land Office at
Alva, 0. T., to perfect his entry, or place his homestead entry upon said tract of land,
distance of about two hundred miles, and was driving over land when one of his
horses became sick, and he did not reach the land office till on the morning of the
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24th day of October, 1894, and he found out that one John M. Byers, the defendant,
had filed said homestead entry on said tract of land the day before. And afflant now
claims his right to enter said land on the grounds of prior settlement and improve-
ment, and that he is the only person who evermade any settlement and improvement
on said land.

On May 6, 1895, the register and receiver sustained Byers's motion to
dismiss Carney's contest.

Carney appealed.
On August 1, 1895, your office, after reciting the facts, found that:
It follows that Carney can claim no rights under his soldier's declaratory state-

mnent for more than six months from the date of his filing had elapsed when he
attempted to make homestead entry of the land, and the filing of a soldier's declara-
tory statement exhausts the homestead right.

Thereupon the judgment of the local officers was affirmed.
Carney appeals.
It is claimed in argument on behalf of Carney, that Byers's entry was

made before the time had elapsed in which Carney had to appear at the
local land office and file his " regular homestead affidavit."

The material question for determination is, whether Carney made his
application to enter within the time allowed therefor under the law. If
his application to enter was made within the time allowed by law in
cases of soldiers' declaratory statements, then it was erroneous for the
register and receiver to reject his application, and your office decision
affirming their judgment was erroneous. If his application was not filed
within the time allowed by law to make entry in such cases, there was
no error in the judgments below.

Section 2304 of the Revised Statutes allows every private soldier and
officer who has served in the army of the United States during the
recent rebellion for ninety days, and who was honorably discharged,
and has remained loyal to the government, to enter one hundred and
sixty acres, or one quarter section, of certain public lands, of the char-
acter therein described, or of

other lands subject to entry under the homestead laws of the United States; but
such homestead settler shall be allowed six months after locating his homestead and
filing his declaratory statement, within which to make his entry and commence his
settlement and improvement.

Section 2309 provides:
That every soldier, sailor, marine, officer, or other person coming within the pro-

visions of section two thousand three hundred and fonr, may, as well by an agent as
in person, enter upon such homestead by filing a declaratory statement, as in pre-
emption cases; but such claimant in person shall within the time prescribed make his
actual entry, commence settlements and improvements on the same, and thereafter
fulfill all the requirements of law.

As a matter of law, it is clear that a soldier who has filed a declara-
tory statement is entitled to six months time after filing such declaratory
statement to mnake his entry and commence his settlement and improve-
ment. The term six months, as used in the statute, means calendar
months.
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When the computation of time is to be made from an act done, the
rule is to exclude the day on which the act is done, and include the last
day in the specified period.

In Sheets v. Selden's Lessee (2 Wallace, 177-190), the supreme court
of the United States very clearly and concisely states the rule respect-
ing the computation of time as follows:

The general current of the modern authorities on the interpretation of contracts,
and also of statutes, where time is to be computed from a particular day or a partic-
ular event, as when an act is to be performed within a specified period from or after
a day named, is to exclude the day thus designated, and to include the last day of
the specified period. "When the period allowed for doing an act," says Mr. Chief
Justice Bronson, "is to be reckoned from the making of a contract, or the happening
of any other event, the day on which the event happened may be regarded as an
entirety, or a point of time; and so be excluded from the computation."

Applying this doctrine to the case at bar, Carney was entitled to full
six calendar months' time after the 23d day of April, 1894-the date of
filing his soldier's declaratory statement-in which to make his entry
thereunder. Excluding the day on which Carney's soldier's declara-
tory statement was filed, the six calendar months allowed him there-
after in which to make his entry would expire with and including the
24th day of October, 1894. His application to enter being offered on
said date was in time, and should have been allowed.

Byers's entry was made before Carney's six, months to make entry
under his declaratory statement had expired, and for that reason
Byers's entry was made subject to Carney's right, under the law and
regulations, to make his entry. Instead of rejecting Carney's applica-
tion to enter under his soldier's declaratory statement for conflict with
Byers's entry, Carney's application being made within the time allowed
should, as a matter of right, have been allowed, and such allowance
would have operated to exclude Byers's claim, and his entry should
have been canceled. See General Circular, p. 23.

Your office decision appealed from is therefore reversed, Byers's
entry will be canceled, and Carney will be permitted to make entry of
the tract under his application of October 24, 1894.

RAILROAD GRANT-INDEMNITY SELECTION.

NORTHERN PACIFIC R. R. Co. V. AYERS.

An iudemnity selection of unsurveyed land should e canceled, not suspended to
await survey.

Prior to selection the lands within the idemnity limits of the Northern Pacific grant
are open to settlement and entry.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 18, 1897. (J. L. McC.)

I have considered the case of the Northern Pacific Railroad Com-
pany v. Clara M. Ayers, involving her desert land entry for the E. W of
Sec. 3, T. 8 N., R. 1. E., Bozeman land district, Montana.



DECISIONS RELATING TO THE PUBLIC LANDS. 41

The land described is within the indemnity limits of said railroad,
and was included in the withdrawal of February 21,1872, upon general
route. Upon- the definite location of the line of said road, on July 6,
1882, it was found to be within the indemnity limits, and was ordered
withdrawn by your office letter of June 9, 1883. Said indemnity with-
drawal, however, has been held to be without validity or effect, and
consequently no bar to settlement and entry under the public land
laws.

On March 20, 1885, the company selected lots 1, 2, 3, and 4, the SW. 4
of the NE. 4, the S. 4 of the NW. 4, and the N. 4 of the SW. , of said
See. 3; and on June 23, 1885, it selected the SE. ± of the NE. of
said section.

Inasmuch as Clara M. Ayers' desert-land entry was made (August 5,
.1893), subsequently to the date of said selections by the company, the
latter acquired the prior and paramount claim to such of the tracts as
had been surveyed, to-wit, lots 1 and 2, and the SW. I of the NE. I of
said Sec. 3; and your office, by decision of August 20, 1895, properly
held the desert land entry for cancellation in so far as it embraced said
tracts.

The SE. i of the NE. 1 of said Sec. 3 was, at the date of your said
office decision. unsurveyed; your office therefore held that it was not
subject to selection by the railroad company, and held its list for can-
cellation in so far as it embraced said tract.

The railroad company has appealed, alleging that your office was in
error, (1) in holding that the SE. 4 of the NE. 4 was not subject to
selection by the railroad company, because nsurveyed. It contends
that-

Instead of cancelling the company's selection for the SE. of the NE. i of this
section, the Comrrissioner should have suspended the same to await acceptance of
the survey.

In the case of the Northern Pacific Railroad Company (15 . D., 8),
the company selected lands of which it is said that " after an examina-
tion of the plats," it was found practicable to protract the lines of
survey of the adjoining sections of which survey had theretofore been
made so as to include the two southwest quarters, selected by the com-
pany." Your office rejected the selection. The company appealed,
contending that-
the establishment of thp three corners and the survey of the exterior lines completed
the field survey; and making and filing of the plat of the same by the surveyor
general sufficiently identified the land to admit of their selection.

But the Department affirmed said decision, saying:
No plant of survey of the tracts in question was approved or on file i the district

office or anywhere else at the date of the railroad selections; it follows that said
selections were properly rejected.

The selections were not suspended to await the acceptance of the
survey." I do not think that it would be proper practice to pursue
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such a course, and allowing lands to be "tied up," for an indefinite
period by selections made prior to survey. If such 'a suspended" selec-
tions were to be considered a bar to settlement or entry, they might
better be allowed. If they were to be considered no bar thereto, they
might better be canceled.

(2). The company contends further that, inasmuch as the SE. 41 of the
NE. 1 was nusurveyed, "it was error not to have canceled the desert-
land entry of Clara A. Ayers for the same."

It having been decided that the railroad company has no valid claim
to said SE. I of the NE. 4? the question as to what course the govern-
ment may pursue with regard to Mrs. Ayers' desert-land entry for the
same is one solely between the government and her, with which the
railroad company has no concern.

(3). The question as to whether land within the indemnity limits of
said company is subject to settlement and entry prior to selection has
been decided in the affirmative by the Department in the case of said
company against Jennie L. Davis (19 L. D., 87), and many others.

I concur in the conclusions reached by your office in the decision
appealed from, and therefore affirm the same.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 8, 1887.

LINCOLN V. SOWERS.

The right of purchase under section 5, act of March 3,1887, is not defeated by a
prior adverse application to enter nuder which no settlement right is asserted.

Land subject to indemnity selection, and sold to a purchaser in good faith, as a part
of the grant, may be purchased under said section, though no selection of the
land was made by the company.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. I. L.) nary 18, 197. (E. M. RI.)

This case involves the Sir. of the SE. of Sec. 8, T. 84 N., R. 23
W., Des Moines land district, Iowa.

The record shows that your office, on July 8, 1875, ordered a hearing
in the case of Edward W. Templeman v. Cedar Rapids and Missouri
River Railroad Company, the former having applied to make soldier's
additional homestead entry for the tract in controversy, together with
other land. Subsequently, on February 13, 1879, your office notified
the local officers that it was not necessary to have the hearing ordered,
in view of the decision of the Department holding that a homestead
entry of record, uncanceled, segregated the land and was sufficient to
defeat the grant in behalf of the Cedar Rapids and Missouri River
Railroad Company, made on June 2, 1864 (13 Stat., 95), and the records
of your office showing that one Becktels had made homestead entry for
the try t on February 6, 1863, which remained of record until canceled
on April 29,1872. Your office therefore held that this tract of land was
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excepted fom the operation of the grant in behalf of said railroad corn-
pany. Of this action the attorneys for the railroad company were
notified by letter of October 14, 1893, and the local officers were
instructed to notify Templeman. On March 8, 1894, the local officers
reported that after repeated attempts they had failed to serve him.

On June 26, 1894, the local officers transmitted the application of
George B. Lincoln to make homestead entry of the land'in controversy,
and the alternative applications of James W. Sowers, either to enter or
purchase under section 5 of the act of March 3, 1887.

From. the application of George B. Lincoln it appears that it was filed
on June 14, 1894, and was rejected by the local officers because of the
pending application of Templeman; from which action Lincoln appealed,
asserting that Teinpleman had no interest in and to this tract, as was
shown by a letter from said Templemani to the attorney of Lincoln;
dated Adel, Iowa, January 9, 1894, in which he said, "I have taken up
all of my government lands that are due me." It appears further that
the attorney of Lincoln had sought for Templeman with the intention
of purchasing his preference right, and that this was his reply to such
attempt.

In reference to the application of James W. Sowers, it appears that
this was filed on Jne 18, 1894,-four clays later than that of Lincon,-
and being rejected, Sowers took appeal. Sowers made application to
enter as all adjoining farm homestead, he being the owner of the
remainder of the said SE. 1. It further appears in his affidavit, that
he sets forth that he and his grantors "have been in open, actual and
peaceable possession" of said land " from May 15,1868, until the present
time, claiming to be the owners thereof, and that my claim of title is
derived as follows." And it further appears that the Cedar Rapids and
Missouri River Railroad Comipany, claiming this land under the said
act of June 2, 1864, sold, on May 13, 1868, to one Francis R. Hughes;
and then by regular conveyances of warranty deeds this tract came
into possession of Sowers on February 14, 1880; and he asked that he
be allowed to purchase.

Your office decision of August 1, 1895, passing upon the issues thus
joined, rejected the application of Lincoln and allowed Sowers to pur-
chase under the act of March 3, 1887; from which action Lincoln
appealed.

The section under consideration is as follows (24 Stat., 556, Sec. 5):

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminons with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company, to make payment to the United States for said
lands, at the ordinary government price for like lands, and thereupon, patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
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all lands shall be excepted from the provisions of this section, which, at the date
of such sales, were i the bona dde occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupations
have not since been voluntarily abandoned, as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries, and receive patents therefor: Provided fnrther, That the said section shall
not apply to lands settled upon, subsequent to the first day of December, eighteen
hundred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same, as afore-
said, shall be entitled to prove up, and enter, as in other like cases.

In the case of Jenkins et al. v. Dreyfus (19 L. D., 272), in construing
said section, it was said (syllabus):

The right of purchase under section 5, act of March 3, 1887, is not defeated by an
adverse application to enter made after the passage of said act, nor by an application
to enter pending at the passage of said act under which no settlement right is alleged.

And on the same line was decided the case of the Union Pacific Rail-
road Company v. Norton (on review), 19 L. D:, 524; and also the case
of Sethman v. Clise, 17 L. D., 307.

It is further objected by the appellant, that this land being a part of
an even numbered section, the above cited opinions have no bearing.
While the even numbered sections within the primary limits were not
specifically granted as lands in place, they were by the act of 1861 made
subject to indemnity selection in satisfaction of a loss in place. See
case of Cedar Rapids and Missouri River Railroad Company et al. v.
Herring (110 U. S., 27), wherein it was held that the purpose of the said
act of 1864, among other things, was-

To adjust the amount of lands, to which the company would be entitled under this
new order of things, and to enlarge the source from which selection might be made
for the loss of that not found in place.

And the court further said-
This latter is accomplished by declaring that all the sections within the fifteen-

mile limits shall be subject to sach selection on the same terms on which only alter-
nate sections could previously be selected.

Your office in its decision erred in treating this land as land within
the primary limits and that the entry of Becktels excepted it from the
operation of the grant. Being lands whereof indemnity selection could
be made, the right of selection would exist at any thie when the record
was clear.

In the case of Pierce et al. v. Musser-Sauntry Company (19 L. D,, 136)
it was held (syllabus):

Lands lying within railroad indemnity limits, not required in the final adjustment
of the grant, nor selected on behalf of the same, but sold as a part of said grant to
purchasers in good faith, are of the character subject to purchase under section 5,
act of March 3, 1887.

This would seem to be ample authority for holding that Sowers' appli-
cation to purchase should be allowed, though no selection was made of
this tract by the company.
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In the opinion spra it was said, in speaking of the title of the rail-
road company, It is not necessary that it should be a legal or valid
one. It is sufficient if it be colorable."

For the reason given your office decision is hereby affirmed.

CONTEST ALFIDAVIT-ATTORNEY-NOTARY PUBLIC.

TALLEY . GASS.

In those States or Territories whose laws do not forbid an attorney to adniinister an
oath to a client, the necessary oath to a contest affidavit may be administered
by an officer or notary who is also the attorney of the contestant; but in: States
where the local laws forbid such practice it will not be allowed by the Land
Department.

The case of Werden v. Scblecht, 20 L. D., 523, overruled, and section 13, instructions
of December 15, 1885, 4 L. D., 297, modified.

Secretary Francis to te Com4nissioner of the General Land Office, Jan-
(I. HI. L.) uary 18, 1897. - (C. W. P.)

George I. Talley has appealed from the decision of your office of July
27,1895, dismissing his contest against the homestead entry, No. 933,
of Addie E. Gass, of the SE. 1 of Sec. 15, T. 28, R. 1l, Alva land dis-
trict, Oklahoma Territory.

The ground of said decision is that the affidavit of contest was made
before the contestant's attorney.

At the hearing the defendant moved to quash the- proceedings, on
the ground that the affidavit of contest was not properly verified, it
being sworn to before the contestant's attorney. The register and
receiver overruled this motion, and the case was heard upon the testi-
mony offered. The local officers found for the defendant. The con-
testant appealed. Your office held that it was error in the local officers
not to dismiss the contest on said motion of the defendant, saying:

The affidavit was made before the contestant's attorney. The evidence was before
you that such was the case at the time it was filed, as the affidavit and power of
attorney were on one and the same sheet of paper, and it should not have been
received by you. No notice should have been issued thereon. The Department has
ruled that the affidavit of a party taken before his attorney as notary public, will
not be accepted by the Department,

And you cite the case of Werden v. Schlecht, 20 L. D., 523, as authority
for your decision.

Upon frther consideration of the question presented, the Depart-
ment is led to the conclusion that the doctrine announced in the case of
Werden v. Schlecht, cited by your office, is not sound, and the same
will not be followed.
- In the case of William R. Sutley, 3 L. D., 248, it was held, after a
thorough discussion of the subject, that the Code of Dakota, fairly con-
strued, did not forbid an attorney to administer the necessary oath to
a contest affidavit, and that the contest affidavit, which was executed
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before the contestant's attorney, was not invalid. This decision was
followed in the case of Hopkins v. Daniels, 4 L. D., 126.

The laws of Oklahoma on the subject of affidavits and depositions are
the same as those of Dakota, cited in the case of William R. Sutley,
supra, and such laws not forbidding it the contest affidavit as made in
this case will be accepted.

The rule in such cases hereafter will be that in those States or Terri-
tories whose laws do not forbid an attorney to administer an oath to a
client, the necessary oath to a contest affidavit may be administered by
an officer or notary who is also the attorney for the contestant; but in
States where the local laws forbid such practice it will not be allowed.
Section 13 of the circular of instructions issued December 15, 1885 (4 L.
D., 297-9), is to that extent modified; and the case of Werden v.
Schlecht, so far as in conflict with these views, is overruled.

Your office having dismissed the contest without considering the case
on its merits, the record is returned for such consideration, and in view
of the delay caused by the proceedings already had you are requested to
act upon the case as early as practicable.

FOOTE V. MCMILLAN.

Motion for review of departmental decision of March 7, 1896, 22 L. D.,
280, denied by Secretary Francis, January 18,1897.

COAL LAND-FINAL PROOF-LIFE OF FILING.

SIiOYEN v. HARIS.

A coal land claimant who appears, on the last day of the life of his filing, at the local
office and within the business hours designated by offieial regulations, and is
pre vented from submitting his final proof and making payment at such time by
the receiver's office being closed contrary to said regulations, should not be
regarded as in default, where such proof and payment are tendered on the next
business day.

Secretary Francis to the. Commissioner of the General Land, Office, Jan-
(I. H. L.) uary 18, 1897. (E. B., Jr.)

This is a contest under the coal land law-sections 2347 to 2352,
inclusive, of the Revised Statutes.

The record shows that John Harris filed his coal declaratory state-
ment No. 992, March 23, 1893, for the SE. i of Sec. 16, T. 21 N., E. 7 E.,
Seattle, Washington, land district, alleging that he came into posses-
sion thereof on the twentieth of the same month, and had located and
opened a valuable mine of coal and expended $100 in labor and improve-
ments thereon; that on March 30, 1894, Peter 0. Skoyen filed his coal
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declaratory statement No. 1028, for the same land3 alleging possession
on and since March 21, 1894, and that he had located and opened a
valuable mine of coal and expended 20.00 in labor and improvements
thereon; that on May 21, 1894, Harris applied to purchase the land,
and offered proof and tendered payment therefor; that on July 7, 1894,
after notice of Harris'application, proof and tender, Skoyen filed a pro-
test against the same, on the ground that Harris' declaratory statement

had fully expired by limitation of law before he tendered proof and payment for
said laud, more than fourteen months having intervened between the date of his
alleged possession and the date of his said proof;

that a hearing was duly had in January following; tat on April 2,
1895, the local office decided that although the evidence showed "that
Harris has expended about $2,000 in money and work upon this land
and has acted in apparently good faith," yet by his failure to apply to
enter and tender proof and payment therefor within one year and sixty
days from the commencement of his possession and improvements he
forfeited his right thereto "as against an adverse claimant,", and
rejected his application to purchase, and, in effect, recommended the
cancellation of his coal filing; that on appeal by Harris your office, on
July 2, 1895, decided that Skoyen had failed to show that he had
opened and improved a coal mine on the land, or that he was acting in
good faith, that he did not therefore have a valid adverse claim to the
land when Harris applied to purchase, that Harris, having otherwise
complied with the law, might enter the land after one year and sixty
days from the commencement of possession and improvements, in the
absence of any valid adverse claim, that Skoyen's filing should be can-
celed and Harris' final proof received, and he be allowed, upon pay-
ment, to make entry of the land; and that a motion by Skoyen for
rehearing was denied by your office October 7, 1895.

An appeal by Skoyen brings the case before the Department, error
being assigned as follows:

I. Error to decide that the proof of contestee's good faith is ample and entirely
satisfactory.

II. Error to decide that contestant has failed to show that he was acting in good
faith.

III. Error to decide that contestee's possession must be regarded as having com,
menced upon Mareh 20, 1893, instead of about the middle of February, 1893, the time
he states in his testimony that he came into possession.

IV. Error to decide that Harris made tender of payment on May 21, 1894, or at any
other time; it appearing that tender was not made by him, and that he had no money
of his own or in his possession for such purpose.

V. Error to decide that on said 21st day of May, 1894, when such tender is alleged
to have been made, there was "no valid adverse claim" to the land applied for
by him.

VI. Error to decide that said application of Harris to purchase said land to be
allowed.

VII. Error to decide that the coal declaratory statement No. 1028 of protestant be
canceled.
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VIII. Error to decide that it is immaterial what contestant has done in the way
of improvements pon said land since the day when contestee (Harris) tendered
proof and payment therefor.

IX. Error to refuse said petition for re-hearing.
X. Error to decide that said petition for rehearing alleged o sufficient grounds

for a re-hearing.
XI. Error not to decide-
First: That said final proof and payment by Harris were not made in time.
Second: That the possession of said Harris was commenced in February, 1893, and

that proof and payment should have been tendered in April, 1894.
Third. That the declaratory statement No. 1028 of contestant is a valid adverse

claim to said land and that said contestee had no right thereto as against said
adverse claim.

Fourth: That the work done by the said Skoyen as a basis for said coal declara-
tory statement filing was sufficient and that he was entitled to his full time of one
year and sixty days after taking possession of said land in which to open and develop
the coal deposits thereon and to show his good faith in the premises, and that the
amount of his improvements was not a material question in the hearing upon the
right of Harris to enter said land, it being true that his application to enter was
made too late.

Fifth: That said Skoyen has since and within the life of said filing made such
improvements, and that his good faith is thus demonstrated.

Sixth: The application of Harris to enter said land should be denied and his coal
declaratory statement No. 992 canceled, and that said land be awarded to Peter 0.
Skoyen under his coal declaratory statement No. 1028 and the final proof and pay-
ment tendered thereon.

Upon the question of Harris' good faith the evidence abundantly
sustains the conclusions of your office and the local office. His pos-
session and inprovements have been continuous during all the period
in controversy. He has opened and improved a valuable mine of coal,
and expended $2,000 in money and improvements to that end on the
land. At the hearing his good faith, except as alleged in the protest
and hereinbefore indicated, was openly admitted by the protestant.
Upon the contention of the appeal that Harris' "possession'? com-
menced "about the middle of February, 1893," instead of March 20,
1893, it is sufficient to say that although the evidence shows that Ear-
ris commenced prospecting for coal on the land and did some work
thereon and discovered coal during February, 1893, it does not show
that he had possession of the land or went upon it to take possession
as a claimant under the coal land law until, as alleged in his filing, on
March 20, 1893.

Under the coal land law, as contained in the sections of the Revised
Statutes above indicated, a claimant seeking a preference right to
purchase, and coming lawfully into possession of public coal land, is
entitled, upon continued compliance therewith in good faith, to hold
and possess the same as against any other party claiming under the
same law, for the period of one year and sixty days "after the date of
actual possession and commencement of improvements on the land"
(sections 2349 and 2350, Revised Statutes). This period, in the case of
Harris' filing, within which he might make entry of the land, expired
on Saturday, May 19, 1894.
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Harris testifies that by reason of an attack of rheumatism during
three days preceding the 19th, he was delayed in reaching the local
office, and did not, therefore, arrive there until about three o'clock
P. M. of the 19th with his proof, ad money to pay for the land, when
he found the office closed. It appears from te register's statement
that only the receiver's office was closed, that office closing regularly
at one o'clock P. M. on Saturday to enable the receiver to make depos-
its of public morley. The record, as already stated, shows that tender
of proof and payment was made on Monday, March 21, following.

There is no evidence to controvert the truth of Harris' testimony as
to his previous sickness, and his presence at the land office on Saturday,
May 19, 1894, with his proof and money to pay for the land. The reg-
ister's statement corroborates Harris as to the receiver's office being
then closed. Under the law as expressed in official regulation govern-
ing his attendance, the receiver should have been there at the time
Harris arrived, and thence on until four o'clock P. M. (General Cir-
cular, p. 120.) The law gave Harris until that hour within which to
comply with its requirements. Standing ready to comply within the
time allowed, and being prevented from so doing only by the previous
closing, contrary to law, of the receiver's office, his right should not
thereby suffer any .prejudice or impairment. -Harris' tender of proof
and payment should be regarded in contemplation of law as duly made
at the hour he alleges, and therefore within the specific statutory life
of his claim.

It is unnecessary in this view of the case to pass upon any other
question sought to be raised by the appeal.

The contest of Skoyen is dismissed, and your office decision of July
2, 1895, as herein modified, affirmed.

Harris will be allowed to duly complete his entry, subject, however,
to any valid adverse claim of the State of Washington under its grant
of school lands.

SETTLEMNENT RIGHT-SUCCESSFUL CONTESTANT-RELINQUISHMIENT.

GOTiRLEY V. COUNTRYMAN.

While as between two parties claiming the same tract, the settlement right of one
may not defeat the superior right of the other as a successful contestant, yet if
such contestant thereafter enters the land-, and relinquishes the entry, suqh
settlement right, if maintained, will defeat the subsequent entry of a third
party.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) tary 18, 1897. (C. W. P.)

This case involves the N. j of the NE. 1 of Sec. 28, T. 11 N., R. 3 W.,
Oklahoma land district, Oklahoma.

The record shows that on May 11, 1889, A. G. Blauvelt made, home
stead entry of the above described land; that on October 17, 1889,
William Gourley contested said entry, on the ground that the entry-

10671-VOL 24-4
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man had executed, for a valuable consideration, a relinquishment of
his entry, and had asserted afterwards no claim to the laud; that on
September 30, 1890, Thomas W. Pence contested the entry of Blauvelt,
charging abandonment and the relinquishment of his entry, and that
the contest of Gourley was instituted when the relinquishment was in
his possession, and was speculative and intended to prevent others
from securing any rights pon the land, until he couild sell the relin-
quishment, or hold the land until such time as suited him to make
entry thereof; that on December 21,1891, Gourley filed the relinquish-
ment of Blauvelt and made homestead entry of the said land, together
with the S. of the said NE. . A hearing was had, the contest of
Pence was dismissed. On appeal, your office sustained the action of
the local officers. But upon a further appeal, the Department reversed
your office decision. A motion for review of this decision was denied
on December 24, 1894. See Pence v. Gourley, 18 L. D., 358; d. on
review, 19 L. D., 588. Your office, on January 17, 1895, canceled
Gourley's entire ent ry. On February 14, 1895, Pence made homestead
entry for the N. A of the NE. I of said section 28, and relinquished the
same on July 26, 1895, and on the same day George W. Countryman
was allowed to make homestead entry of the said N. - of the NE. A
On October 15, 1895, Gourley filed an affidavit of contest against
Countryman's entry, alleging settlement dating from November, 1889,
and that he was a resident of the land at the date of Pence's relin-
quishment and Countryman's entry. On February 10, 1896, Gourley
filed an application for reinstatement of his homestead entry, alleging,
in addition to the allegations in his contest affidavit, that Countryman
knew of his settlement and residence when he made entry, and that
said entry was made with the intent to defraud the petitioner of his
improvements.

Your office, by decision of May 14, 1896, held that it was error to
cancel Gourley's entire entry, and reinstated his entry as to the S. j of
the NE. i, improperly canceled, but denied his application for rein-
statement as to the N. 3 of said quarter section.

On June 6, 1896, Gourley filed a motion for review of your office
decision, and with said motion he filed au amendment of his application
for reinstatement, in which it is represented by him, under oath, that
when he purchased the relinquishment of Blauvelt's entry, he did so in
good faith, with no intent of defrauding any one; that he was first
awarded the land by the register and receiver, and the Commissioner
of the General Land Office, and that he felt that he had been greatly
wronged and injured by the departmental decision reversing the action
of your office and the local officers and holding that his contest against
Blauvelt's entry was not in good faith; that the entry made by Pence
was with the intent and design of speculation, and that he never
intended to submit final proof in support of said entry, and that he
is informed and believes he (can) establish by proof that there was a conspiracy
between said Pence and said Countryman to hold said land by said entry so made by
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each of them as aforesaid, for speculative purposes and for the purpose of availing
themselves of the benefit of the amount of money, which said affiant has put into
said tract involved; that each of said parties has known all the time of the claim of
said affiant by virtue of having observed him in opennotorious, visible and adverse
possession of said tract, exclusively occupying and cultivating the same.

Upon this motion for review, your office on July 28, 1896, held as
follows:

Gourley's contention that be was unjustly dealt with by the Department can not
be considered by this office. The action of this office in such cases is subject to
review by the Department, and this office is bound by the final judgment of the
Department. Nor do I see any reason why office decision of May 14, 1896, should be
disturbed on Gourley's charge (that he) was a settler on the land. The Department
held that Gourley had shown bad faith in his dealing with the government and
declared that Gourley had acquired no right by his settlement and residence,

It is true that Pence who secured the cancellation of Gourley's entry has relin-
quished his entry, but it is also true, as held in office decision of May 14, 1896, that
before Gourley asked for a reinstatement of his entry, Countryman's rights acquHired
by virtue of his entry had attached.

It does not appear to me that the charge in reference to Pence's bad faith, or fraud-
ulent design in prosecuting his contest against Gourley's entry is a m aterial one.
Pence's entry is not now the subject of attack, Whatever right was accorded him
by virtue of his contest, has been waived and relinquished to the government.

The fact that Countryman made entry for the land with the knowledge that Gour-
ley had improvements on it, and had asserted ownership thereto, does not invalidate
his entry. Gourley's entry had been canceled as the result of a contest that had been
prosecuted to a final judgment before the Department, and in that judgment it was
held by the Department that Gourley acquired no right to the land by reason of his
improvements and "continuous residence." The land, after Pence's entry was can-
celed by relinquishment, became a part of the public domain, subject to appropria-
tion by entry, and it was not unlawful for Countryman to enter the same even
though he knew of the improvements made by Gourley and his residence on the
land;

and denied the motion for review.
Gourley appeals to the Department.
While I concur in that part of your office decision which holds that

the decisions of the Department of April 5, 1894, and December 24,
1894, are final, as to all matters that preceded the entry of Pence by
virtue of his preference right, as contestant, and think that Gourley's
application for reinstatement of his entry was properly denied, I can
not agree with you that Gourley could acquire no rights by virtue of
settlement and continuous residence upon the land, after the cancella-
tion of Pence's entry.

In the case of Pence v. Gourley the Department did not decide that
Gourley could not acquire a right to the land as against a third party
by his settlement and residence upon the land, but simply as against
the contestant Pence. When Pence relinquished his entry, the land
was restored to the public domain, and if Gourley was then residing on
the land, his settlement right would attach o instanti upon the filing
of Pence's relinquishment, and could not be defeated by Country-
man's entry. (Rickers v. Fisher, 19 L. D., 421.) I therefore think a
hearing shofild be had on Gourley's affidavit of contest, as amended by
his affidavit filed June 6, 1896, and direct that a hearing be had for the
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purpose of determining the rights of the parties, which will be confined
to the question of Gourley's residence upon the land at the time of
Pence's relinquishment and his allegation that there was a conspiracy
between Pence and Countryman to hold the land by the entries made
by each of them, respectively, for speculative purposes and for the
purpose of availing themselves of the benefit of his improvements upon
the land, both parties knowing him to be in possession of the land,
actively occupying and cultivating it.

Your office decisions of May 14, 1896, and July 28, 1896, are modified
accordingly.

ORDE O CANCELEATION-RESIDENCE.

UNITED STATES V. MONTOYA T AL.

The cancellation of an entry without notice to the entryman isvoid for want of juris-
diction.

A homestead entry will not be defeated by the fact that the entryman, through mis-
take, builds his house outside the lines of his land, where in good faith he resides
in the house so located.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) nary 30, 1897. (E. B., Jr.)

This is an appeal by Juan de los Reyes Martinez from your office
decision of November 9, 1895, in the case of the United States v. Deci-
derio Montoya and others by which the final homestead entry, No. 685,
made by Montoya September 18, 1892, for the W. of the NE.j
and the E. of the NW. -t of section 20, T. 24 N., R. 32 B., now in
the Clayton, formerly in the Santa Fe, New Mexico, land district,
was reinstated and the pre-emption declaratory statement No. 84,
filed May 28, 1890, by said Martinez, for the same tract, was held for
cancellation.

It appears that said final entry was canceled by your office February
3, 1886, without notice to the entryman, or his transferees, on the
ground that, as reported by a special agent, "Montoya never lived on
the land embraced in his entry," and "the county records show that
Montoya conveyed the land to S. W. Dorsey October 31, 1882, who con-
veyed the same to the Palo Blanco Cattle Co. March 7, 1884;" that at
the instance of said Dorsey, and after a report September 3, 1892, by
another special agent, showing due residence, improvements and com-
pliance otherwise with the homestead law by Montoya, and recom-
mending the reinstatement of the entry, your office, on September 29th
following, ordered a hearing "in order to determine the rights of the
parties to the land involved; that the hearing was duly held, at which
the government, Martinez and the transferees were duly represented,
Martinez having filed, on the second day of the hearing,, an affidavit
charging failure to reside on the land on the part of Montoya; and
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that "from the testimony presented" the local office fund briefly,
" that the land embraced i said homestead entry has not been resided
upon by Deciderio Montoya as required by law," and recommended
that his entry " should be canceled."

The appeal is largely made up of assignments of error relative to the
consideration by your office of "the report of the special agent" and
to the status given Martinez in the case. It is unnecessary to consider
them at any length. Martinez appears to have been accorded all the
rights of a contestant at the hearing, among which were those of cross-
examining witnesses and objecting to testimony, and "the report of the
special agent" (which evidently has reference to the second such report
mentioned above) was only preliminary to the hearing, and is only
referred to in that connection in said decision. The remaining assign-
ments of error are as follows:

Fifth. In failing to hold that the decision of the local officers was binding.
Sixth. In failing to hold that the cancellation of the homestead entry in October,

1885, and all the accompanying proceedings were, at least, p1rnima facie, valid, and
must stand as the valid act of a government official until the illegality of the
proceedings be shown.

Seventh. In reinstating the homestead entry.
Eighth. In holding for cancellation the D. S. filing, and
Ninth. Because of other errors both of law and fact appearing npon the face of

the record.

The cancellation of this entry without notice to the entryman was
void for want of jurisdiction (Drew v. Comisky, 22 L. D., 174, and Cas-
tello v. Bonnie, 23 L. D., 162): so that the cancellation was a nullity,
and in law the entry was intact as though the order of cancellation had
not been made when Martinez's declaratory statement was filed. Such
filing therefore, equitable title having vested in Montoya, gave Martinez
no right whatever to the land.

The testimony taken at the hearing shows that, of the five years
immediately preceding his final entry, Montoya had resided upon the
land in a log house thereon until about 1881, when he moved into a
stone house just built by him about two hundred yards south of the
log house, and which (stone house), as was afterwards ascertained,
had been located, apparently by reason of mistake as to the south
boundary line of the tract above described, upon the NW.- of the
SE. 1 of the said section. In this house he lived until after he made
his final entry for the said tract. It does not appear that he was aware,
at any time prior to final entry, that the stone house was not actually
on his own land. It is well settled that residence in good faith in a
house built by an entryinan by mistake outside the lines of his land
will not defeat his entry (Talkington's Heirs v. lempffing, 2 L. D., 46;
and Smith v. Brearly, 9 L. D., 175).

The Department would doubtless be justified, in view of the evi-
dence and all the circumstances of this case, in holding that this entry
is confirmed by the seventh section of the act of March 3, 1891 (26
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Stats., 1095); on the ground that there was no claim adverse thereto
prior to final entry, and that after such entry and prior to March 1,

1888, it had been sold to a bona fide purchaser for a valuable consider-
ation. No question has been raised at any time by appellant as to the
bona fides of the alleged sales. In view, however, of the facts that the
evidence established the good faith of the entryman as to residence
and shows compliance otherwise with the homestead law, and that no
record evidence of these sales appears among the papers in the case,
only parol evidence appearing on that point, the Department does not
deem it necessary to pass upon the question of confirmation of the
entry under said section.

Your said decision is affirmed. Montoya's entry will be reinstated,
and passed to patent. Martinez's filing will be canceled.

SCC-bOOL LAiND-INDEMNITY ELECTION-STRVEY.

STATE OF CALIFORNIA V. WRIGHIT.

The date of the survey of a township is not fixed by the date of the work in the field,
but by the approval of the plat.

An alleged loss in an unsarveyed township will not authorize a school indemnity
selection.

Secretary Francis to the Commissioner of the General Land Oce, Jan-
( H L.) nary 30, 1897. (0. J. W.)

On July 8, 185, M. J. Wright, as locating agent for the State of
California, made application for, and selected, the E. 4 of the NE. 4 of
Sec. 20, T. 11 S., R. 9 L., Mount Diablo meridian, as indemnity for deficit
in school land, viz: the NW. of the NW. 4 of Sec. 36, T. 9 N., 1. 22 W.,
forty acres; the SW. 4 of the NW. 4 of Sec. 36, T. 9 N., IR. 22 W., 38.78
acres, and See. 36, T. 1 N., R. 16 E., 1.22 acres-eighty acres.

On December 21, 1895, by letter (" K1"), your office held said selection
for cancellation as invalid, because the plat of township 9 north, range
22 west, S. B. M., on file in your office, showed that the only portion of
the township surveyed was section 24.

On March 24, 1896, by letter ("K "), your office acknowvledged receipt
of evidence showing service of notice of letter "K" of December 21,
1895, upon the surveyor general of California, and his failure to appeal
from the decision holding selection for cancellation; whereupon the
cancellation was ordered. The local officers were directed to note the
cancellation on the records of their office and to advise the surveyor
general. They were also directed to give notice to W. W. Wright of
this action, and to advise him that his application to have a portion of
section 20, township 11 south, range 9 east, M. D. M.. reserved and held
for him, for the purpose of a reservoir and dam which he wished to con-
struct, would be made the subject of a separate letter.
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On June 12, 1896, by letter " of that date, referring to office let-
ters "IK" of December 21, 1895, and March 24, 1896, in which school
indemnity selection Ri. & R. No. 216 (State No. 2934) was canceled, your
office instructed the local officers, as follows:

I now advise you that the action abo ve set out is revoked because it was founded
upon a misapprehension of facts and consequently was erroneouis. The said applica-
tion is therefore reinstated. You will note such reinstatement upon the records of
your office, referring to this letter, and notify the State surveyor general of Califor-
nia accordingly. And give notice of this action also to W. W. Wright, who filed in
your office a protest against the said selection on November 2, 1895. The misappre-
hension above mentioned was caused or at least contributed to by the U. S. surveyor
general for California, who furnished Mr. Wright with a certificate to the effect that
the only surveyedlanid in the township was section 24, while, as a matter of fact, the
whole township was surveyed, and a portion of school section 36 therein returned
as mineral in character.

After the caincellation of the selection and before its reinstatement,
the surveyor general of the State of California made application for
its reinstatement, and on April 21, 1896, your office, in passing upon
the same, said in reference to the cancellation formerly ordered: "As
I can see no reason for doubting the propriety of this action, I must
decline to revoke it, and to reinstate the selection upon the records."
Afterwards, i the letter of June 12, 1896, your office, of its own motion,
as for the correction of a mistake in fact, reinstated the State's canceled
application.

On November 2 1895, W. W. Wright filed application to have the
E. I of the NE. 1 of See. 20 reserved for his use for reservoir and right
of way, under the act of March 3, 1891 (26 Stat., 1095), and appended
to said application is the certificate of W. S. Green, U. S. surveyor gen-
eral for California, in which it is stated that the plat of township 9 north,
range 22 west, S. B. AN., oil file in his office, approved by Theo. Wagner,
U. S. surveyor general, December 12, 1879, shows the only portion of
said township surveyed to be section 24, and that a copy of said plat
was duly filed in the United States land office at Los Angeles, January
19, 1880.

On November 16, 1896, your office forwarded a map and papers filed
in the Stockton, California, land office, by W. W. Wright, in which
you recoiuinend that the map be considered in conineetion with this
ease, and be approved subject to all valid subsisting rights, with or
without exception, as to the E. of the NE. j of Sec. 20, so as to liar-
monize with the disposition to be made of said land.

W. W. Wright has appealed from your office decision of June 12,
1896, reinstating the said school indemnity selection, which was can-
celed March 24, 1896.

The errors specified are:
1. In failing to adhere to and sustain the decision of December 21,

1895, which held that there was no valid basis for said indemnity selec-
tion at the date when it was filed, and held the same for cancellation.
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2. Due notice of said decision of December 21, 1895, having been
given to the proper officer of the State of California, and o appeal
having been taken fom said decision, the same became final, and said
indemnity selection was duly canceled by office letter 1'K" March 24,
1896, and it should not be disturbed.

3. After said final action of March 24, 1896, had been taken, an appli-
cation to reinstate the selection was made by the surveyor general for
the State of California, which, on April 21, 1896, was refused, and
should have been final.

4. Error iu undertaking to reinstate said selection upon the ex-parte
application of the attorney here for the State of California, improperly
made, and filed without any notice thereof to applicant Wright.

5. Error not to deny action on such application until due notice was
given to Wright.

6. It was error, after having, on June 1, 1896, recognized Wright as
an applicant for reservoir rights on the land, to reinstate the selection
without considering his intervening rights.

7. In not holding that said alleged basis, T. 9 N., R. 22 W., was not
surveyed until the official township plat and field notes thereof had
been duly approved by the United States surveyor general on January
8, 1896.

The last proposition announced, if found to be true, would control
the case, and render un ecessary the consideration of the minor grounds
of error.

Your office allowed the State's selection in the first instance on an
apparent state of facts, which entitled it to such selection. Afterwards,
your office canceled the selection, on the ground that the facts were not
as alleged, and that no proper basis for the selection existed; subse-
quently, your office reached the conclusion that a mistake was made in
the facts, which demanded the reinstatement of said canceled selection,
and thereupon ordered its reinstatement.

In office letter "K" of December 21, 1895, it is stated that the plat
of township 9 north, range 22 west, S. B. M., on file in your office, shows
the only portion of the township surveyed to be section 24. This was
the reason for holding the application for cancellation. In your office
letter "-G" of June 12, 1896, it is stated: "I now advise you that the
action above set out is revoked, because it was founded upon a misap-
prehension of facts, and consequently was erroneous." The application
was for this reason reinstated.

The township map referred to has been examined. The surveys
included in it run through a series of several years, the actual surveys in
the field closing January 2, 1894, thus antedating the application of the
State to make the selection in question. The plat, however, was not
approved by the surveyor general of the nited States for California
and filed in office until January 8, 1896, which is after the filing of
Wright's application to have the land reserved for reservoir purposes,
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/this application having beei filed November 2, 1895. The fact to which
your office refers, as having been misapprehended, is not purely a ques-
tion of fact, but one of mixed law and fact.

The actual survey of the township in question had been made at the
time the State Ailed application to make indemnity selection, but the
survey had not been approved and the map filed, so the question
remains: Was the township surveyed at the time the State's applica-
tion was filed. The basis of the selection is the mineral character of a
part of section 36 of said township. In the case of Pereira v. Jacks
(15 L. D., 273), it is held, that if land is shown to be mineral in character
by return of the surveyor-general at completion of the survey, it is
excepted from the school grant to California. In the case of Niven v.
State of California (6 L. D., 439), it is held that the grant to the State
takes effect as of the date of the survey.

In the cases cited it is clearly indicated that the date of a survey is
fixed not by the date of the work in the field, but by the approval
and filing of the map. In the case of Southern Pacific Railroad Com-
pany v. Burlingame (5 L. D., 415), it is held that the date of a survey is
determined by the date of its approval. This ruling is not only well
founded, but has been very uniformly followed by the Department,
which is in accord with the ruling of the courts.

The supreme court of California, in the case of Michael Finney v.
James N. Berger (50 Cal., 249), say:

The statutes of this State do not contemplate a sale of the sixteenth and thirty-
sixth sections until the title to the same has vested in the State, and the title to said
sections does not vest in the State until the plat of the survey is approved by the
United States surveyor general.

In the case of Medley v. Robertson et al. (55 Cal., 396), the court hold:

The title to a particular sixteenth or thirty-sixth section does not vest in the State
before the plat of the survey of the township has been approved by the United
States surveyor general; and an application to purchase such land made before the
approval of the survey is unauthorized and void,

The application of the State, as was first held by your office, showed
no proper basis for the selection applied for, for the reason that the
township in which the alleged deficit existed was unsurveyed, and such
application was unauthorized and void, and the selection under it was
properly canceled. It would seem to follow that its reinstatement was
erroneous.

Your office decision of June 12, 1896, is accordingly reversed, and
selection R. & R. No. 216, State No. 2934, is canceled; the map filed by
W. W. Wright is in accordance with your recommendation approved.
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CONFIRMATION-SOLDIERS' ADDITIONAL HOMESTEAD.

DAVID WALTERS.

The confirmation of a soldier's additional homestead entry under section 7, act of
March 3, 1891, is not defeated by the failure of the register to issue the formal
final certificate, where it appears from the record that the soldier complied
with all the requirements of the law and regulations thereunder.

The departmental decision herein of August 3, 1892, 15 L. D., 136, revoked.

Secretary Francis to the Commissioner of the Genercl Land Office, an-
(I. E. L.) uary 30, 1897. (W. A. E)

The Department is i receipt of your office letter of September 24,
1896, asking for instructions relative to the soldier's additional home-
stead entry of David Walters, made July 1, 1875, for the N. I- of the
NE. 4of Sec. 29. T. 28 N., R. 6 E., Susanville, California, land district.

It appears that your office suspended said entry, for reasons not
necessary to set out here, and called for additional affidavits; that the
Sierra Lumber Company, claiming to be the transferee of Walters,
applied to have said entry confirmed under the act of March 3,1891, or
to purchase the land under section 2 of the act of June 15, 1880; that
your office denied this application, and held the entry for cancellation,
the reason assigned for the ruling that said entry had not become con-
firmed under the act of March 3, 1891, being that no final certificate
had issued on said entry; that on appeal to the Department your office
decision was affirmed, in so far as it refused to hold said entry con-
firmed, but the company was awarded the right to purchase the land
under the act of June 15, 1880 (see 15 I. D., 136).

The company having failed to perfect the entry as authorized by said
departmental decision, instructions are now asked as to what action
shall be taken in regard to said entry, in view of the recent decision of
the Department in the case of the Sierra Lumber Company (22 L. D.
690), wherein it was held that a soldier's additional homestead entry,
similar to this, and upon which, as stated by your office, no " final cer-
tificate " had issued, was confirmed under the seventh section of the act
of March 3, 1891.

The original holding of the Department in this case, that Walters's
said additional entry was not confirmed under the act of March 3, 1891,
was based upon the rling in the case of the United States v. Bush (13
L. D., 529). The Bush case,however, involved a cash entry made under
the act of May 28, 1880 (21 Stat., 143), for Osage Indian lands. This
act provided that actual settlers on the Osage Indian trust and dimin-
ished reserve lands in Kansas might, within a certain fixed time, make
proof of their claims, and pay one-fourth of the purchase price, the
balance of the purchase price to be paid in three equal annual install-
ments thereafter. It was held in the case cited that an entry of Osage
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land is not confirmed under the proviso to section 7 of the act of March
3, 1891, until two years have elapsed from date of final payment, as
" final certificate " is not issued until all the payments have been made.

Afterwards, in the case of William R. Sisemore (18 IL D., 441), the
Blush case was overruled, and it was held that when a claimant for
Osage land under the act of May 28, 1880, submits proof of his qualifi-
cations to enter, shows due compliance with law, and makes his first
payment for the land, his right thereto is a vested interest, subject to
the lien of the government for the unpaid purchase money; and the
receipt then issued to him is a " final receipt" that entitles a subsequent
purchaser of the land to the benefit of the confirmatory provisions of
section 7, act of March 3, 1891, if otherwise within the terms of said
section.

Clearly, these rulings in regard to entries for Osage lands have no
direct bearing upon the question of confirmation of soldiers' additional
homestead entries. There are no annual payments, no final proof, to
be made on the latter. All that is required of the soldier is that at the
time he makes his application for an additional entry, he shall file, in
addition to the regular homestead affidavits, special affidavits showing
his identity as the soldier he represents himself to be, his military serv-
ice, the description of his original entry his compliance with law in
regard to said original entry, and his unimpaired right to make addi-
tional entry. He then pays the fees and commissions prescribed by
law, and the receiver's receipt and the register's certificate are issued.
"Final certificate" should also be issued at the same time (General
Circular of 1895, page 29).

The difference between an Osage entry and a soldier's additional
entry is thus very apparent, and the question as to what is sufficient to
bring the latter within the confirmatory provisions of the act of March
3, 1891, is entirely distinct fom the question involved in the Bush and
Sisemore cases.

The seventh section of the act of March 3, 1891, provides that:
All entries made under the pre-emption, homestead, desert land, or timber culture

laws, ill which final proof and payment may have been made and certificates issued,
and to whieh there is no adverse claim oiginatiug prior to final entry, and which
have been sold or icumbered prior to the first day of March, eighteen hundred and
eighty, and after final entry to bona fide prchasers, or incnubrancers, for a valu-
able consideration, shall, unless upon an ivestigation of a government agent, fraud
on the part of the purehaser has been found, be confirmed and patented.

As said above, no final proof is required o a soldier's additional
homestead entry, and the soldier is supposed to do, at the time of making
entry, all that the law requires of him in the matter of filing the proper
affidavits and paying the prescribed fees and commissions.

When the record shows, as it does in the present case and the Sierra
Lumber Company case, that the soldier has complied with all the
requirements, will the failure of the register to issue formal final ertifi-
cate defeat confirmation under the act of March 3, 1891. It was held
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in the Sierra Lumber Company case that it would not, and this ruling
seems to be in accordance with law and equity.

It is a well established rule of the Department that rights of parties
are not impaired through the negligence of the local officers.

As the present case (which has not yet been closed) is identical in all
essential particulars with the Sierra Lumber Company case, and as the
former holding of the Department that Walters's said additional entry
was not confirmed under the act of March 3, 1891, was erroneously
based upon the ruling in the Bush case, the former action of the Depart-
ment herein is revoked and set aside, and the entry will be passed to
patent.

It is not intended by this ruling to change the procedure heretofore
followed in regard to soldiers' additional homestead entries. In other
words, you will still require the receiver to issue " final receipt," and
the register to issue " final certificate," in accordance with the circular
instructions. This ruling merely protects the entryman against the
consequences of neglect on the part of the local officers.

11OMESTEAD-PRE-EMPTION-AkLIENAG-E.

BUTLER V. DAVIS.

A pre-emption filing, or application to make homestead entry, made by an alien prior
to declaration of intention to become a citizen, confers no Tight either underthe
pre-emption or omestead law, and a settler occupying such status is without
protection as against an intervening adverse claim of record.

Secretary Trancis to the Commissioner of the General Lancld Office, Jan-
(I. H. L.) itary 30, 1897. (A. E.)

On June 17, 1886, James J. Butler filed a pre-emption declaratory
statement of his intention to purchase the W. -of the SW. 1, Sec. 28,.
and the S. 3- of the SE. -, Sec. 29, T. 4 N., R. 24 W., S. B. M., Los Angeles,
California. On December 11, 1891, Butler applied to make homestead
entry of the same land; his application was rejected because he failed
to show that he was a citizen, or had declared his intention to become
such. On February 12,1892, Bttler declared his intention to become a
citizen, but did not make new application to enter the land, nor offer to
make proof on his pre-emption filing.

On February 9, 1894, Silas R. Davis made homestead entry for the
land.

On February 17, 1894, Butler's naturalization being completed, he
applied to make homestead entry of the land, and his application was
rejected, because covered by Davis's entry.

On March 4, 1894, Butler filed a contest against Davis's entry, alleg-
ing that Davis had full knowledge of Butler's residence and improve-
ments when he made his entry.
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After a hearing the local office recommended that the entry of Davis
be canceled.

On appeal, your office, on August 21, 1895, h elc that the declaration
of intention made by Butler to become a citizen
could not relate back to the filing of his pre-emption declaratory statement, and thus
beneit him; and his settlement and declaratory statement could not become opera-
tive from its date, because the pre-emption law had been repealed prior thereto.
While it is true that defendant knew of the residence, improvement and claim of
plaintiff at the time he made his entry, yet the plaintiff's failure to properly assert
his claim in time is in no manner due to any act of the defendant.

Your office then decreed that the contest of Butler be dismissed and
the entry held intact.

From this Butler has appealed to the Department.
No argument accompanies the appeal, and the appellant does not

show specifically wherein your holding was contrary to law.
The case has, however, been carefully considered. While the loss of

his home is a misfortune to the appellant, this Department is without
authority under the law to protect him in the face of the intervening
adverse claim of record, which claim was initiated in accordance with
law. The homestead entry of Davis was made at a time when the land
was subject to entry.

Butler was not a citizen and had not declared his intention to become
a citizen at the time of making his pre-emption filing in 1886, or when
he first applied to make homestead entry in 1891.

Said filing and application were therefore without any force or valid-.
ity whatever and be could acquire no right thereunder. Before he
applied as a qualified claimant to make homestead entry of the tract it
had been entered by Davis, whose entry is protected by the law, pro-
vided he complies with its requirements in the matter of settlement,
residence and cultivation.

Your office decision must be and it is therefore affirmed.

SECOND CONTEST-OKLAH6MA LANDS.

CLARK V. RENFRO ET AL.

In a contest between applicants for land in Oklahoma, involving priority of settle-
ment, the question of " soonerism" is necessarily raised as to each party thereto,
whether formally charged or not, and where, in such a contest, evidence is sub-
mitted on said question, and a decision rendered thereon, a second contest should
not be allowed on that question.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. Et. L.) uary 30, 1897. - (J. L. McC.)

On May 25, 1889, William T. Renfro made homestead entry for lots
6, 8, 9, and 10, of See. 31, T. 12 N., R. 2 W., Oklahoma City land dis-
trict, 0. T.
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On June 14, 1889, Daniel Page, Jr., initiated contest against Renfro's
entry, alleging prior settlement.

The local officers found that Renfro was the prior settler. Your
office, on January 23, 1892, sustained the local officers, and dismissed
the contest.
- Ten. days later-to wit, on February 2, 1892-Will H. Clark filed an
application to contest Renfro's entry. No action was taken thereon
except to note the date of filing.

On April 3, 1893, Clark filed an amended affidavit, in which he
charged upon information and belief, that Page's claim and contest
were fraudulent, illegal and void, for the reason that he went into the
territory during the prohibited period. His charges were corroborated
merely upon information and belief. This amended complaint was not
acted upon by the local office.

Page in due time appealed from your office decision of January 23,
1892; and on December 5, 1894, the Department reversed said decision,
held that Page had a prior adverse claim, and directed that Renfro's
entry should he canceled upon the completion of entry by Page.

Renfro filed a motion for review of said departmental decision; but
said motion was denied, and the decision of December 5, 1894, re-affirmed
on September 12, 1895 (314 L. and R., 314).

On April 10, 1896, Clark renewed his charges against Page, in a
"supplemental and amended affidavit of contest," in which he alleged
that Page's homestead entry was illegal, for the reason that at the time
it was allowed he (Clark) had a contest pending, which charged that
Page had occupied a portion of the land described in the President's
proclamation of March 23, 1889, daring the prohibited period; therefore
Clark asked a hearing.

Your office on August 19, 1896, denied a hearing, holding:

Inasmuch as Renfro's entry has been canceled, Clark's application to contest the
same is hereby dismissed.

The matter of Page's entering upon the territory during the prohibited period has
beee adjudicated; therefore Clark's application to contest Page's entry is dismissed.

The above language has reference to the fact that, on the trial of the
case of Page v. Renfro, Page, on cross-examination by counsel for Ren.
fro, acknowledged that he passed through the territory in the night,
on a railroad train, two or three days (or nights) before the land was
opened to settlement.

Clark has appealed from said decision on the following grounds:
First. The Honorable Commissioner erred in holding and finding that the question

of defendant Page's qualifications was res judicata, for the reason that the qualifica-
tions of Page as charged in this affidavit of contest were never adjudicated except
upon the statements of the said Page, no disqualification ever having been charged
against him or evidence introduced against him in the trial of the case of Page v.
Renfro, the sole issue in that case being prior settlement.

Second. The Honorable Commissioner erred in holding and finding that the
decision of the government or any officer thereof upon an ex parts showing is an
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adjudication binding upon claimants not parties to that suit, unless the charge of
disqualification was formerly made by way of contest, and evidence introduced
thereunder.

The departmental decision of September 12 , 1895 (on review),
explained how the question of Page's premature entry into the Terri-
tory arose:

A motion (for review) has been filed on behalf of Renfro, the only ground of
error in which that was not considered in the previous decision is the first, namely:
" in not considering the testimony of the contestant, Daniel Page, Jr. (see page 37
of the record, question 2), in that contestant admits that he crossed the corner of
Oklahoma Territory in travelling from Purcell to the Pottawatomie country, April
18, 1889."

A further examination has been made of the testimony upon this point, and it is
found, as alleged, that Page admits that, on April 18, 1889, he crossed from the
Chickasaw country at Purcell, passing through Oklahoma Territory to the Potta-
watomie country. The distance across the Oklahoma Territory at this point to the
Pottawatomie country is about five miles. After reaching the Pottawatomie country
he appears to have followed the Pottawatomie line, travelling north until about
opposite the land in question, being a distance of about thirty-five miles. It was
from this point in the Pottawatomie country that he made his run to the land in
question.

I am of the opinion that the fact of his having crossed the Territory from Purcell
to the Pottawatomie country after which he traveled about thirty-five miles north
within the Pottawatomie country to the point from which he made his run on April
22, did not disqualify him. He certainly gained no advantage by reason of knowl-
edge of the country acquired in crossing from Purcell to the Pottawatomie country;
and while he may be within the strict letter of the law, having entered the country
after the President's proclamation and prior to the day set for the opening, yet under
the peculiar circumstances, I do not think he transgressed the spirit of the law, and
should not be held to be disqualified thereby.

It will be seen that the question of Page's disqualification upon the
allegation of premature entry has been adjudicated; but the applicant
herein contends that such adjudication is not "binding npon claimants
not parties to that suit, unless the charge of disqualification was
formally made by way of contest."

The case (between Page and Renfro) arose upon Page's allegation of
priority of settlement. Before either of them could be permitted to
make entry, he must take the following oath (see General Circular,
page 239):

I, , of , applying to enter a homestead, do solemnly swear that
I did not enter upon and occupy any portion of the lands described and declared
open to entry in the President's proclamation dated March 23, 1889, prior to 12
o'clock, noon, of March 22, 1889.

When the hearing was ordered to determine whether Page or Renfro
was the prior settler, the question as to whether either of them could
take that oath (without which he could not be a legal settler) was
necessarily involved-whether " formally" raised or not. It was raised;
testimony bearing upon that point was taken; and the question .has
been adjudicated by the Department. The case at bar, in my opinion,
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comes within the re that an issue once tried and determined will not
be made the issue of a second con test (Curtin et al. v. Morton, 22 L D.,
91). And this rule is applicable to contestants, claiming a prior right
to lands, as was held in the case of McEvers v. Johnson, 23 L. D., 472.

The decision of your office denying a hearing is affirmed.

SDTITH ET AL. V. TAYLOR.

Motion for review of departmental decision of November 12, 1896,
23 L. D., 440, denied by Secretary Francis, Jaauary 30, 1897.

RAILROAD LANDS-RE1IM1lURSEMENT-ACT OP MARCH 3, 187.

JOSEPH PRETZEL.

The right to reimbursement under the act of March 3, 1887, cannot be recognized if
the title conveyed by the government is paramount to the claim of the railroad
company.

Secretary Jyrancis to the Commissioner of the General Land Office, Jan-
(I. H. L.) ary 30, 1897. (P. J. C.)

This is an application for reimbursement under the act of March 3,
1887, 24 Stat., 550 (5 L. D., 627), made by Joseph Pretzel. The gov-
ernment issued its patent to him, August 20, 1881, for the E. of the
NW. J, Sec. 27, Tp. 3 N., R. ., 6th P. M., Beatrice, Nebraska.

iHe alleges that the tract was embraced in the grant to the State of
Kansas for the use of the St. Joseph and Denver City Railroad Com-
pany, by act of July 23, 1866 (14 Stat., 210); that the iKansas and
Nebraska Railway Company of Kansas, the transferee of the grant, by
its trustees, on November 15, 1881, conveyed the tract to one W. Prin-
gle Mitchell; that, in order to remove the cloud from his title, he did,
on June 7, 1883, pay to Mitchell, "who claimed prior and paramount
title to said land" by virtue of his deed aforesaid, the sum of eighty
dollars, and received a quitclaim deed from Mitchell for the land;
"that he has not been sued and subjected to any judgment, but that
he paid the sum demanded of him," and believes he ought to be reim-
bursed under said act of March 3, 1887.

It appears that your office, by letter of May 16, 1895, addressed to
an attorney in Nebraska, in relation to "the claims of Franz Rothe-
mier and Joseph Pretzel for reimbursement" stated,
that the title held by said parties from the railroad company is paramount to the
title given by the government, as the land had passed to the railroad company prior
to the date of the patents issued to Rothemier and Pretzel.

Your office required some additional evidence to show no transfer or
incumbrance of their title under government patents. This additional
evidence was also required by letter of July 25, to the Nebraska attor-
ney, also of August 22, 1895, to local attorneys.
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By letter of December 19, 1895, in passing upon the Pretzel claim, it
was said:

I have to inform you that upona re-investigation of the evidence and facts in the
case, I fail to find that there has ever been a similar case presented and acted upon
by this office, in which a decree of court was rendered on account of priority of the
railroad grant.

The records of this office show that on March 7, 1870, Gerhard Bosch made home-
stead entry No. 3914, for the E. i of NW. and NW. of NW. 2, Sec. 27, Tp. 3 N.,

E. 1 H., canceled for abandonmient April 5, 1872.
The rights of the St. Joe and Denver City Railroad Company did not attach until

March 28, 1870, and as this land was segregated by virtue of prior homestead entry
No. 3914, it was excepted from the grant to said railroad company.

On April 22, 1872, Joseph Pretzel made homestead entry No. 6509 for the E. of
NW. , Sic. 27, Tp. 3 N., R. I E., and at that date the railroad company had not
selected said tract, and hence the title derived from the United States, based upon
homestead entry No. 6509, is a valid one.

The claimant does not show that the government patent has been set aside by a
decree of court on account of priority of the railroad grant, nor am I aware of a case
similar to this, in which the court held that the railroad had the paramount title.

The claim was therefore denied, and the patent and quitclain deed to
the government made by Pretzel were returned to him.

A motion for review of this decision was filed by applicant, and as a
ground therefor it was contended that the letters of your office of May
16, July 25, and August 22, 1895, were a final adjudication of the right
of Pretzel to reimbursement; that by reason of these decisions this
question was res adjudicact. This motion was denied on the ground
that the prior instructions given were upon the hypothesis that the
railroad title was paramount, when, as a matter of fact, it was shown
not to be by the records of your office, and the whole matter still being
within the jurisdiction of your office, it had the authority to revoke
the former decision and render judgment in accordance with the record.
(Littlepage v. Johnson, 19 L. D., 312.)

The applicant prosecutes this appeal, assigning error in your office
decisions in holding that his claim does not come within the provisions
of the act of March 3, 1887; that the railroad company's title was not
paramount to that of appellant, and in overruling the motion for
review.

It was not error in your office to decide this matter according t the
record facts as subsequently disclosed in your office. Even if the
former letters could be dignified into a decision, the later discovery of
the actual condition of the subject-matter of the controversy, while
your office still retained jurisdiction, would not prevent it from decid-
ing it according to the facts.

The fact that the land was excepted from the grant by reason of a
prior homestead entry is sufficient in itself to defeat the claim for reim-
bursement. By reason thereof the title conveyed by the government
is paramount to the claim of the railroad company.

This finding renders it unnecessary to discuss any other feature sug-
gested by the record.
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FEES-DESERT LAND- STATE SELECTIONS.

T. J. FOSTER ET AL.

On the location of desert lands by a State under the fourth section of the act of
August 18, 1894, the register and receiver are each entitled to a fee from the
State of one dollar for each final location of one hundred and sixty acres.

Secretary Frangis to the Comnigissioner of the General lEand Office, Jan-
(I. H. L.) itary 30, 1897. (J. L.)

This case involves a question of law affecting administration:
Have the registers and receivers, in the location of lands by a State

under the fourth section of the act of August 18, 1894 (28 Statutes,
372-422), the right to demand a fee of one dollar for each officer for
each final location of one hundred and sixty acres, to be paid by the
State making such location, in accordancewith the first clause and the
seventh subdivision of section 2238 of the Revised Statutes of the
United States?

The case arose in this way. On August 28, 1896, the register and
receiver at Buffalo land district, Wyoming, telegraphed your office as
follows:

Are we to accept State selections under act of August 18, 1894, without fees.

On the next day, August 29, your office replied by telegraph as
follows:

Accept lists under section four act of August 18, 1894, without fees, according to
office letter of March 21, 1896. Copy will be sent.

And on the same day your office by letter "F" confirmed the tele-
gram, and transmitted " a copy of so much of said letter to the Hon.
Secretary in relation to Idaho list 1, under the same act, as decides this
question of fees." Said letter to the Secretary was dated March 21,
1896.

On August 31, 1896, your office by letter "M" instructed the receiver
of public moneys at Buffalo, Wyoming, to return to the State of Wyo-
ming all moneys paid as fees on selections of desert lands under the
4th section of the act of August 18, 1894 (28 Statutes, 372-422) " as fees
are not properly chargeable on such selections."

On September 20, 1896, the register, T. J. Foster, and the receiver,
F. B. Proctor, in a joint letter respectfully requested your office to
review and reconsider the decisions aforesaid affecting their fees and
greatly reducing their official compensation.

On October 5, 1896, your office by letter "M " denied the application
for review, but said:

If you are under the impression that fees are properly chargeable on selections
under the act of August 18, 1891, the proper course for you to pursue is to appeal
from the decision of this office.
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Whereupon the register and receiver jointly appealed to this Depart-
ment.

By reference to the Secretary's letter, dated April 21, 1896, in reply
to the Commissioner's letter dated March 21, 1896, it will appear that
the Secretary did not consider or decide the question raised in respect
to the fees in controversy. That question is now distinctly presented
for adjudication, unembarrassed by any previously expressed opinion
by this Department.

The opinion and ruling contained in your office letter "F," dated
February 20, 1895, and addressed to the register and receiver at Chey-
enne, Wyoming, is clearly right. The opinion expressed in your office
letter "F," dated March 21, 1896, and addressed to the Secretary, is
erroneous.

Section 2238 of the Revised Statutes provides that:
Registers and receivers, in addition to their salaries, shall be allowed each the fol-

lowing fees and commissions, namely:

Seventh. In the location of lands by States and corporations under grants from
Congress for railroads and other purposes (except for agricultural colleges), a fee of
one dollar for each final location of one hundred and sixty acres; to be paid by the
State or corporation making such location.

By the fourth section of the act of August 18, 1894, Congress agreed
upon certain terms and conditions prescribed, to bind "the United
States to donate, grant and patent to the State free of cost for survey
or price, such desert lands not exceeding one million acres in each
State," as the state might within ten years after the passage of the
act, cause to be irrigated, reclaimed, occupied and cultivated (to the
extent of not less than twenty acres in each one hundred and sixty acre
tract) by actual settlers. There is nothing in this act tending to repeal,
modify or in any way affect the law contained in section 2238 aforesaid.
The express limitations-free of cost for survey, and free of price-by
necessary implication exclude any other exemption from the usual costs,
fees, charges and expenses attending the administration of the Land
Department in such matters.

Your office decisions appealed from are hereby reversed. Your office
will direct registers and receivers, on the location of desert lands by a
State under the fourth section of the act of August 18, 1894, to require
the State to pay for each officer a fee of one dollar for each final loca-
tion of one hundred and sixty acres, as prescribed by section 2238 of
the Revised Statutes. Your office will also notify any State or States
having applications under said fourth section pending and undeter-
mined. in which said fees have not been paid, that action upon their
applications will be suspended, until after they shall have paid to the
local officers the fees due in accordance with the aforesaid section 2238,
and this decision.
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SWAMP LA NfD-STRVE1Y-CHARACTER OF LA2D.

STATE OF CALIFORNIA ET AL. V. UNITED STATES E;T AL.

Where it is apparent from the record that in the survey of a township, a large body
of land adjacent to a navigable lake has been omitted from actual survey,
through the establishment of a meander line between alleged swamp and dry
lands, instead of at the true shore line of the lake, a survey of the lands so
omitted should be made.

The claim of a State under the grant of swamp lands must fail if it does not appear
that the lands were of the character granted at the date of the grant.

Secretary 1Francis to the Commissioner of the General Land Office Jan-
(I. H. L.) vary 30, 189. (J. L.)

This case involves the lands described in the following petition, situ-
ated in San Francisco land district, California.

By a petition dated May 29, 1890, John A. Fairchild, Annie Fair-
child, Jerome P. Churchill, F. E. Wadsworth, Mary Wadsworth, F. S.
Ackerman, Elisha De Witt, Helen Martin and William Lennox,
describing themselves as "applicants for the government title to the
swamp and overflowed lands hereinafter described," requested the gov-
ernor of the State of California to apply to the United States surveyor
general for the State of California, for an immediate survey of the fol-
lowing described swamp and overflowed lands, to-wit:

Fractional portions of sections twenty-two (22), twenty-seven (27), twenty-six
(26), twenty-five (25), thirty-five (35), and thirty-six (36), all in township forty-eight
(48) north of range one (1) east, M. D. AL.

Fractional portions of sections seven (7), eight (8), nine (9), sixteen (16), seventeen
(17), eighteen (18), nineteen (19), twenty (20), and thirty (30), all in township forty
seven (47) north of range two (2) east, M. D. M.

In support of this petition and as part thereof, they filed the affi-
davits of Jerome Churchill, John A. Fairchild, John Q. Hendricks,
and David Ream, respectively.

David Ream made oath:
That all of the unsurveyed land in townships 48 north of range 1 east M. D. M.,

and 47 north of range 2 east, NI. D. M;, which lies west of a meandering ridge or
elevated strip of land extending from a point near the center of the eastern boundary
of section sixteen (16) in township forty-seven (47) north of range two east, M. D. M.,
northerly to the northern boundary lite of said Siskiyou county, which is also the
northern boundary line of the State of California, (and which said ridge or strip of
elevated land forms the natural western boundary of the shore of Little Klamath
lake-a portion thereof), was in the said year of 1874, and ever since it has been,
swamp and overflowed land.

John Q. Hendricks in his affidavit, qualified the foregoing statement
of David Ream, by inserting after the word " all," the words, " or nearly
all;" and by substituting the year 1872 instead of "1874."

Jerome Churchill in his affidavit made oath that:
All the unsurveyed portion of said last mentioned townships lying west of a cer-

tain ridge, or elevated strip of land, which forms the western boandary of Little
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Klamath lake proper, (and which said ridge or strip of elevated land extends from
a point near the center of the eastern boundary line of section sixteen (16) in town-
ship forty seven () north of range two (2) east, Mi. D. M., in a general northerly
direction, with various indentations, untilthe said ridgereachesthe northern bound-
ary line of said Siskiyou county), was, on the occasion of afflant's first visit in
1865, and ever since it has been, swamp and overl owed land.

John A. Fairchild in his affidavit, modified Churchill's statement
aforesaid by inserting the year 1858 instead of "1865."

In pursuance of said request, the governor of California, on Septem-
ber 3, 1890, in accordance with section 4 of the act of July 23, 1866,
entitled "An act to quiet land titles in California," (14 Statutes, 218-
U. S. Rev. Stat., Sec. 2488), filed with the United States surveyor gen-
eral an application to have segregation surveys made of the above
described lands, representing and describing what land of the said
lands, was swamp and overflowed under the grant, according to the
best evidence that can now be obtained. The governor forwarded with
said. application the petition and affidavits aforesaid, aind a copy of a
plat of survey of said and as made by the county surveyor of Siskiyou
county, California. Counsel were employed by the State authorities to
represent the State and the swamp land claimants; upon condition that
the State " sha]l not be held responsible for any costs or expenses in
the matter."

On March 2, 1891, the U. S. surveyor general transmitted to your
office for instructions, all the papers in the case, including all papers,
plats and field notes that had accumulated in his office in consequence
of correspondence with the State surveyor general.

Ou May 29, 1891 (by letter "B "), your office, " without passing upon
the merits of the application," denied it, because there were " no funds
applicable for such character of surveys." Subsequently the swamp
land claimants deposited money to pay the expenses of the survey
requested by the governor. And on September 11, 1891, eighteen per-
sons claiming to be homestead settlers upon the lands involved, to-wit:
Will B. McGill, Henry N. Beal, M. Brownell, James Hayes, Joseph
Knight, J. Thackery (or Thackara), J. Doyle, A. Defreits (or Defratas),
J. Randall, F. Kenney, C. McManners, B. F. Oatman, S. Andrews, J.
Browning. F. Oatman, T. Snith, Augustus Man sfield, Jack White
and D. W. Inman, intervened, by filing a petition in which they deny
the claim of the State of California and the swamp land claimants, that
the lands involved are or were swamp and overflowed lands made unfit
thereby for cultivation. On the contrary, they al]eged that said lands
were and are good agricultural lands, susceptible of cultivation by the
ordinary means of farm tillage; and that crops of wheat, oats, barley,
corn, grasses and garden vegetables, now grow upon said lands by the
application of the ordinary processes of agriculture. In their petition
they described severally the tracts of land occupied by the settlers
respectively, and upon which-they alleged-they reside with their
families, forming a prosperous agricultural community, with dwelling
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houses, barns and fences, public roads,, a United States post office
(Brownell), and a public district school house attended by fifteen pupils.
They pay taxes, and are in all respects under the goverun ent of the
regular State and county officers.

Thereupon the homestead settlers prayed that the lands be officially
surveyed, with a view to determining the respective rights of the State
of California and the swamp land claimants on the one hand, and of the
United States and the homestead 'settlers on the other; in order that
they may be able to make their entries according to law.

All parties to this controversy in their statements or pleadings agreed,
(1) that the lands involved have never been officially surveyed; (2) that
said lands lie outside of Little Klamath lake; (3) that the true bound-
ary of the lake is the ridge or elevated strip of land hereinbefore
described; and (4) that said lands should now be officially surveyed.
They differed only as to the character of the lands; which can be deter-
mined as to each smallest subdivision, only after an official survey.

On January 7, 1892 (by letter "E"), your office rejected the applica-
tion of the governor of California "to have segregation surveys made
of the above described land; bt instructed the surveyor general to
call a hearing as provided in the fifth subdivision (or paragraph) of sec-
tion 2488 of the Revised Statutes of the United States, "to determine
the character of the lands in question at the date of the swamp-land
grant, namely, September 25, 1850.',

The hearing began on June 14, 1892, and was closed on August 20,
1892.

On September 16, 1892, the surveyor general rendered his decision as
to the lands situated in township 48 range 1 east, as follows:

In view of this undisputed evidence, corroborated by a personal inspection of the
land, I am of the opinion and so decide that the land in question was swamp and
overflowed at the date of the passage of the swamp land act of September 28, 1850,
and as such should inure to the State.

On May 6, 1893, he surveyor general rendered his finding as to the
lands situated in township 47 north, range 2 east, as follows:

In couclusion it is my opinion that the lands under consideration embraced both
swamp and overflowed laud and public land (meaning dry and arable lands), at the
date of the passage of the swamp land act of September 28, 1850; but as the official
subdivisional surveys have not been extended over this land, it is impossible to give
either public, or swamp land an official designation. Such being the case, a decision
must be postponed until the necessary survey shall have been made.

It is my judgment that the official plat on file in this office, of township 47 north,
range 2 east, M. D. M., is erroneous; that there is a body of land in said township
which did and does exist, where a lake is alleged to exist; that the same is not a
tract of land notoriously and obviously swamp and overflowed.

That a portion of said laud is public land fit for, andnow settled upon and improved
as, agricultural land; that portions of the said tract are swamp and overflowed; that
before the character of these lands can be fully determined by legal subdivisions
necessary to final adjudication, the public surveys must be extended over the same;
and until such is done a decision as to the character of each forty acre tract must be
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postponed, and for that purpose I recommend- an immediate survey of all surveyable
land in said township lying outside of the meander line shown on the official plat.

On March 20, 1894, your office decided that the lands described in
the governor's application for a survey, were not swamp and overflowed
lands made unfit thereby for cultivation, within the intent and mean-
ing of the swamp land grant of September 28, 1850, and thereupon
disallowed the claim of the State thereto and rejected the governor's
application for a survey. Your office further found and decided:

That "for many years (prior to 1874 and doubtless in 1850), the waters of Little
Klamath lake covered all of the lands which were subsequently found to be situate
outside of the meander line established by McKay in his survey of 1874 and 1879," and
" that lands covered by an apparently permanent body of water at the date of the
swamp land grant are not of the character contemplated by said grant." . . . "It
therefore follows that as the lands which were embraced in the so-called ' impassible
tale swamp "' in T. 47 N., R. 2 E., M. D. M., at the date of the official survey in 1874 and
1879, were in 1850 no doubt fully and completely covered by the waters of the Little
Klarnath lake, no testimony to the contrary having been submitted, and as the lands
are now admitted to be in the main adapted to agriculture, it is apparent that the
State of California has no claim thereto under the swamp land act of September 28,
1850. The application of the governor of the State of California on September 3,
1890, for a segregation survey of said lands was rejected for reasons set forth in office
letter " E " of January 7, 1892. The claim of the State to said lands, on the assump-
tion that the same were swampy and overflowed on September 28, 1850, is hereby
disallowed.

Your office then proceeded to state, that
an examination of the official records shows that all of the lands in the several lots
in sections 18, 19 and 30, abutting on the official meander lines of Little Klamath
lake, have been disposed of; also, with the exception of two lots, all of the similar
lots in sections 17 and 20. With the exception of lot 1 in section 34 and lots 1 and 6
in section 35, the title to all of the remaining lands adjacent to and closing on the
meander lines, is still vested in the United States.

And after referring to the case of "Lake Malheur" reported in 16
L. D., 256, and others, your office decided as follows:

It therefore seems clear that the requisite exterior, meander and subdivisionat
lines in T. 47 N, R. 2 E., M. D. N., should be extended, where the title to the lands
up to the shore line remains in the government, and you are accordingly hereby.
authorized to award a contract to a competent and reliable deputy surveyor for the
extension of said lines. This authorization, however, must not be applied to any
portion of the uncovered or recession lands in said township where the titles to the
lots adjoining the original meander lines of Little Klamath lake in sections 17,
18, 19, 20, 30, 34 and 35, as hereinbefore detailed, have been disposed of; it being
held in those cases that the riparian rights of said adjoining proprietors must be
recognized.

In respect to "the alleged swamp and overflowed lands in the frac-
tional portions of sections 22, 25, 26, 27, 35 and 36, in township 48
north, range 1 east, M. D. M., as claimed by the State of California
under the swamp land grant of September 28, 1850, your office found
the facts as follows:

1. In the absence of evidence to the contrary, and in view of the admitted condi-
tion of the lands in 1887, as shown by the returns of the county surveyor, it appears
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fair to presunme that at the date of the samp grant in 10 the lands in question
were covered with water, and were in no sense swamp land as contemplated by the
statute. It is held by the Department that land covered by an apparently perma-
nent body of water at the date of the swamp grant is not of the character contem-
plated by said grant.

2. The official records do not show that the title to any of the lands in T. 48 N.,
R. 1 E. (except to the swamp lands in sections 21. 22, 27, 28, 33, 34 along Hot creek,
and in section 36, all of which are designated as swamp on the official plat), has
passed from the government.

And thereupon your office decided as follows:.

For reasons herein set forth, the application of the State of California that the
lands in the designated fractional sections in T. 48 N., R. 1 E., M. D. MW., be declared
as swamp and overflowed land within the intent and meaning of the swamp land
grant of September 28, 1850, is hereby rejected.

The application for the survey of these lands was rejected for reasons stated in
office letter "E" of January 7, 1892; I know of no reason why the said action should
be reversed, and the same is reaffirmed.

Subsequently your office overruled a motion for a review of said
decision; and thereupon the homestead settlers aforesaid appealed to
this Department.

The State of California and the swamp land claimants have not
appealed; and to that extent at least they seem to have acquiesced in
the decision of your office, and to abandon all claim of the lands in
question under the acts of September 28, 1850, and July 23, 1866 (14
Statutes, 219). This conclusion is placed beyond all doubt by the fact,
that the swamp land claimants have employed special counsel to resist
and oppose the homestead settlers' appeal. On page 2 of the brief
filed by said counsel it is said:

The present brief is filed on behalf of John A Fairchild and others, who are own-
ers of tracts adjoining a portion of the land in controversy, and who seek an affirm-
ance of the Commissioner's decision establishing their title as riparian owners.

The plaintiffs manifestly expect, under color of riparian rights as
recognized and enforced by your office decision, to accomplish the
same practical results that they had hoped to attain by their petition
as swamp laud claimants.

Following the method adopted by the surveyor general and also by
your office, this.Department will consider the two townships separately.

Township 47 N., R. 2 E., M. D. M.

This Department concurs in your office finding that on September
28, 1850, the lands embraced in T. 47 N., R. 2 E., M. D. I., were not
swamp and overflowed lands made unfit thereby for cultivation; and
your office decision disallowing the claim of the State of California to
said lands under the swamp land act of September 28, 1850, is hereby
affirmed.

As was said in the case of Oregon v. Porter, 22 L. D., 156-159:

When after the lapse of more than (forty) years,-after the death of a generation
of men-persons claiming to be assignees of the State, go out to search for lands
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which were swanp aDcl overflowed in (1850), they must expect to fild the burden of
proof aggravated, but not shifted: Especially if the lands they may select, be not
now swamps, but the productive farms and healthy homes of industrious citizens.

Your office erred in assuming that Little Klamath lake is a non-navi-
gable lake. In fact, it is a navigable lake, eighteen or twenty miles
long and tell or twelve miles wide, lying about one half in California
and half in Oregon, with well-defined shores full of deep water, over
which there is now, and for maniv ears has been, carried on useful and
profitable interstate commerce of freiahtsant passengers in steamboats
and other vessels. (See record of testimony, pages 614, 615, 621 and
622.) The cases (ited and quoted in your office decision, in respect to
riparian rights, and lands acquired by accretion or reliction, are not
relevant in this ase.

Your office erred in finding as follows:

In the absence of any testimony sho-wing the character of the lands in T. 47 N. - R.
2 E., at the date of the swaimp land grant (September 28, 1850), ta-ken in conjunc-
tion with the admitted condition of the ipassable tale swallp" in 1874 and 1879,
the conclusion is reached that for miany years (prior to 1874- and doubtless in 1850),
the waters of Little lamath lake covered all of the lands which were sbsequently
found to be situate outside of the meander line established by McKay in his survey
of 1874 and 1879.

The testinony does not sustain said conclsion.' The topography
of the neighboring country as shown in evidence, proves conclusively,
that it is physically ipossible, that the lands referred to, could have
been covered in 1850, or in 1874, or in ISSO, or at any other time, since
1850, by the waters of Little Klamath lake. -

In the month of July, 1874, when United States deputy surveyor
Alexander McKay made his survey of said township, he ran and estab-
lished a meander line to mark the boundary between the 'h plateau" of
arable public land and the lands which he considered swamp and over-
flowed and unfit for cltivation. Then and there, between that meander
line and the shore or water line of the distant lake itself, there lay
uncovered and visible to the eye, a tract estimated to contain 7,080.69
acres of land, which he, the deputy surveyor, did not survey, but
designated on his plat and in his field notes as " swamp and overflowed
land."

Moreover, if it were true that in the year 1850, said 7,080.69 acres
constituted part of the bed of Little Klamath lake and were entirely
covered by its waters, that fact (if shown), would be immaterial and
irrelevant in this case. If in the interval between 1850 and 1874, said
7,080.69 acres had been brought to the light, by accretion or by relic-
tion-by the gradual accumulation of earthy matter or by the reces-
sion of the waters of the lake-such increment of land would have
been in 1874 the property of the United States as the sole owner dur-
ing that period of time.

The only colorable evidence to be found in this record tending to
support your office finding "that for many years (prior to 1874 and
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doubtless in 1850), the waters of Little Kilamath lake covered all the
lands which were subsequently found to be situate outside of the
meander line established by McKay in his survey of 1874," is one of
the plats or maps of T. 47 N., R. 2 E., 1. D. M., now on file in your office.
This map bears the certificate of the surveyor general in the following
unusual form:

The above map of township No. 47 north, range No. 2 east, Mount Diablo meridian,
has been constructed in accordance with instructions from the General Land Office
dated November 26, 1879, from the field notes of the surveys thereof on file in this
office.

THEO. WAGNER,
Surv. Gent. Cl.

SURVEYOR GENERAL'S OFFIcE,
San Franeisco, California, February 3rd, 1880.

There is another plat or map of said township also on file in your
office (and bound in the same volume 27 with the other), which bears
the surveyor general's certificate in the usual form, as follows:

The above map of township No. 47 north, range No. 2 east, Mount Diablo meridian,
is strictly conformable to the field notes of the surveys thereof, on file in this office,
which have been examined and approved.

THEO. WAGNER,
SURvEYOR GENERAL'S OFFICE, Sarv. Gent. Gala.

San Franisco, California, Noventber 13, 1879.

The history of these two maps of the same township as compiled
from the official papers now before me, will make it clearly manifest
that your office committed errors in holding (1) that the lands in ques-
tion were once part of the bed of Little Klamath lake; (2) that the
fractional lots shown upon said maps, abutted upon or were adjoining
to the shore line of said lake; and (3) that the owners of said lots had
riparian rights which must be recognized.

The date of McKay's contract with surveyor general Hardenburg
was October 6, 1873. McKay began his survey on July 7, 1874, and
finished it on July 20, 1874:-except as to four courses, which he (the
deputy surveyor), in his field notes calls, "Meanders of Little Klamath
lake and outer line of tule and swamp unfit for cultivation." "This
water line was run on the ice February 19, 1879," as hereinafter stated.

McKay did not return his field notes to the surveyor general's office
until 1877; when they were returned to him for the reason "that they
were not sufficiently explicit as to the meander line of Kilamath lake as
run by him." "The notes were again returned by Mr. McKay April 3,
1879, with the explanation that the long delay had been occasioned by
the necessity of waiting until the ice had formed so he could re-run
the meander line as directed by the office; " and with an amendment
to the field notes in the following words:

Meanders of Little Klamath lake and outer line of
tale and swamp unfit for cultivation.

Commencing at the end of the 13th course as reported,
in the meanders of See. 25 of the inner meander line
between arable land and swamp and overflowed land
unfit for cultivation.
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Course. fist. .emniarks.
S. 75o W. 101.50
N. 200 W. 253.00
N. 3 W. 50.00
N 330 W. 100.00 To Sec. and meander cor. between Sees. and 33

on the north boundary of the township. Note. This
water line was run on the ice Feb. 19, 1879.

Surveyed by
AIt1X. MCKAY.

On September 29, 1879, Surveyor General Theo. Wagner, accom-
panied by one of his deputies as compassman, went in person upon
the premises, and "carefully retraced the line of segregation of the
swamp and overflowed land from the dry land."

I found (he said in his report to your office of November 14, 1879), that said line
was properly established; and that the meander line of Mr. McKay's survey had
been properly run upon the shores of the lake, and might have been established at
any time by submitting to a little inconvenience and wading through the mud-the
waiting for the formation of the ice being wholly unnecessary.

And on November 13, 1879, the surveyor general certified the map
which had been prepared i strict conformity with the field notes of
the surveys of the township examined and approved, as first made by
Deputy Surveyor McKay ad afterwards by the surveyor general in
person. The face of the nap itself, and the application to the map of
the calls of the field notes of the meanders of the swamp and he lake
respectively, show that in 1874 and 1879 there was in existence,
uncovered and visible to eye, a body of land called "swamp" by the
surveyors, and containing by estimation 7,080.69 acres, which was care-
fully segregated from the arable land and from the lake, by the inner
and the outer meander lines delineated and described.

On November 26, 1879, by letter "E" addressed to the surveyor
general, your office,

-found the returns of survey defective and irregular .in that
neither the exterior meanders nor subdivisional lines were actually established in
the field; . . . . but the line called the outer line of tule &c., or segregation
of the impassable swamp from the open lake, although run and measured on the ice,
was not marked in any manner, neither was there any subdivisional corner set or
driven in any part of the "impassable swamp."

Your office then proceeded to say:
U~nder these circumstances the survey as a whole, cannot be approved by this

office, and is therefore rejected in so far as relates to the running of said "outer
meander line" and the consequent platting of swamp lands.

I have to direct that upon receipt hereof, you will make annotation upon the plat
and field notes of this survey, of my decision, and prepare a new plat showing the
surtey of the township only to the "inner meander line," so called by the surveyor.

It is plain that the phrase "inner meander line" was understood by
all parties to mean the meander line between arable land, on the one
side, and swamp and overflowed land unfit for cultivation, on the other;
and that the phrase " outer meander line," meant the line along the
shore of the lake proper, close to the water's edge, separating the water
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of the lake from the swamp and overflowed land. The objection of
your office embraced only the four meander courses copied above, which
were run and measured on ice (and which on the map first returned,
marked the western boundary of Little Klamath lake); and "the con-
sequent platting (imaginary) of swamp lands." Your office distinctly
recognized "the inner meander line so called by the surveyor"-not as a
meander of Little Klamath lake-but as the line of demarkation between
the lands high and arable, and the lands alleged to be swamp and over-
flowed; and plainly directed the surveyor general to "prepare a new
plat showing the survey of the township only to that line," which was
in fact the extent of McKay's actual survey. Your office thus approved
the plat and survey and field notes first returned, so far as courses
had been rn, lines meandered, and corners established, actually, in
the field; and rejected them only as to the residue of the township.
The new plat was intended to show that the township was only par-
tially surveyed; and that all the lands north and east and northeast of
the arable laud aforesaid were unsurveyed. Yonr office gave this direc-
tion with knowledge of the fact, that said unsurveyed portion of the
township embraced (by estimation) 7,080.69 acres said to be swamp
and overflowed, and 7,619.13 acres said to be covered by the waters of
Little lamath lake. The new map was to be ancillary to the first
map, and prevent confusion by showing separately the arable public
lands open to settlement and entry: Reserving for future consideration
all questions between the United States and the State of California, in
respect to the alleged swamp and overflowed lands.

On February 4, 1880, the surveyor general furnished the new plat or
map " constructed in accordance with instructions." It shows only the
arable public lands which ad been actually surveyed. The lines of
the survey were closed upon the "1 inner meander line, separating the
arable from the swamp lands; and the fractional subdivisions thereby
made necessary, were divided into lots and numbered. The new plat
and the first plat were bound together in volume 27 of the official
maps of California, and thus remain of record in your office jointly as
a delineation of the township. They show conclusively that none of
the lots surveyed and numbered therein abut upon or adjoin Little
Klamath lake;-except lots 4, 5 and 6 in section 25, which have not
been disposed of by the United States.

A further examination of the records of your office shows that only
four patents have been issued for said lots, as follows:

On May 6, 1887, to Jerome Churchill for lots 1, 2, 3, 4 and 5 of section
18 and lot 2 of section 19.

On April 29, 1889, to Manuel J. Miller for lot 1 of section 30.
On January 28, 1890, to Norris F. Skeen for lots 3, 4 and 5 of sec-

tion 35.
On November 9, 1891, to Annie E. Fairchild for lots 1, 2 and 3 of

section 17, and lots 1 and 2 of section 20.
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Two of said patentees, Jerome Churchill and Annie E. Fairchild were
original plaintiffs in this controversy. None of them have any riparian
rights whatever. The lands granted by their patents were limited by
the straight subdivisionial and meander lines which defined the lots
on the face of the map.

The voluminous testimony in this case has been carefully examined.
There appear such discrepancies as usually appear when interested
parties, very much in earnest, are called to testify against each other;
The witnesses all agreed that in 1874, there was no lake upon the land
in controversy; and that the estimated tract of 7,080.69 acres, desig-
nated on the first map as "swamp and overflowed land," was land in
full view. They differed as to the character of the land, whether it was
in whole or in part, wet or dry-arable or unfit for cultivation. It is
not necessary for the disposition of this case to decide between them.
It is enough to find, as this Department does, that there is a large body
of public lands belonging to the United States which has never been
surveyed now occupied by homestead settlers.

Your office decision of Marcn 20, 1894, in respect to the lands in T.
47 N., R. 2 E., M. D. M., is hereby reversed so ar as it conflicts with
the opinions herein expressed. Your office is hereby instructed to
cause an official survey to be made of all the lands in said township
lying north of the meander line established in the field by deputy sur-
veyor McKay and delineated on the maps of said township on file in
your office; and cause said survey to be closed upon the true shore or
water line of Little Klamath lake, as ascertained, meandered and
established by actual survey.

Township 48 N., R. E., M. D. M.

In respect to the lands in T. 48 N.,1R. 1 E., your office decision found
that they were not in 1850 swamp and overflowed and unfit for cultiva-
tion; and decided that they did not pass to the State of California
under the act of September 28, 1850. This finding and decision are
hereby approved and affirmed.

Your office further found that on September 28, 1850, said lands were
probably a part of the bed of Little Klamath lake, and covered with
water. The only evidence in this case tending to support this finding
is the official map of said T. 48 N., R.1 E., approved by the surveyor
general on. April 21, 1875, and now on file in your office. Said nap
purports to be a complete plat of the whole township and its correct-
ness does not appear to have been called in question before this contro-
versy arose. On the face of the map 772.40 acres of "swamp and
overflowed land" are designated within the surveyed portion of the
township, to-wit: 40 acres in section 36, 200 acres in section 34, 80
acres in section 33, 280 acres in section 28 and 172.40 acres in sections
21 and 22. 4 The meanders of Little lamath lake," which were run
on May 30, 1874, are plainly drawn upon the map, and seem to mark
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the boundary between the arable public lands and the waters of the
lake, as they stood on that day. Tbe area of the lake was estimated
at 5,622.65 acres. The plaintiffs in their application claimed only
1,685.60 acres; which according to Mitchell's map filed by theme, appears
to be an increment of land developed since the date of the official sur-
vey; and which has been caused, perhaps in part, by the fact that
Little Klamath lake has been tapped to irrigate large areas of arid
lands in Oregon, which lie below the level of the lake.

Your office decision certifies that,-
The official records do not show that the title to any of the lands in

T. 48 N., R. 1 E. (except to the swamp lands in sections 21, 22, 27, 28,
33 and 34 along Hot creek and in section 36, all of which are desig-
nated as swamp on the official plat), has passed from the government.

So that the government remains the sole owner, except as to said
"designated" swamp subdivisions.

The testimony i respect to the lands in this township is compara-
tively meagre (Record pp. 1 to 52). Only seven witnesses were intro-
duced by the plaintiffs, and none by the defendants, of whom, only one
ever claimed a settlement on this township, to-wit: "D. W. Inman, on
portions of section 36, T. 48 N., R. 1 E."; and he appears to have aban-
doned his settlement. The concurrent testimony of all of said wit-
nesses shows that in the year 1874, there was no lake, at the places
where the lands claimed by the plaintiffs in this township now appear;
which accords with the affidavits filed with the plaintiffs' application,
and appears to be true notwithstanding the official map.

This Department does not concur in your office opinion that "it
appears fair to presume that at the date of the swamp grant in 1850
the lands in question were covered with water."

That part of your office decision which rejects the application of the
governor of California for a survey of the lands claimed in this town-
ship 48 N., . E., is hereby affirmed; but without prejudice to the
jurisdiction and authority of your office, at any time, upon the applica-
tion of any other person interested, or of your own motion, to direct an
extension of the lines of the former survey over the whole township, in
order that the meander lines now appearing on the map may be read-
justed; that the true shore or water lines of Little Klamath lake, and
of other meanderable lakes that may be found in said township, may
be meandered and definitely established; and that the character of the
lands now apparent, down to the smallest subdivision, may be deter-
mined.
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ALIENATION-11OMESTEAD ENTIRY.

WALKER V. CLAYTON.

A written agreeulent to convey the land covered by a homestead entry, made prior to
the submission of final roof, will defeat the right of the entryman to perfect
his entry.

Secretary Francis to the Commissioner of the General Land Office, Ja-
(I. H. L.) uary 30, 1897. (E. B., Jr.)

I have considered the case of L. M. Walker v. Charles J. Clayton, on
appeal by the latter from your office decision of October 29, 1895, hold-
ing his homestead entry, No. 7386, made December 27, 1889, for the
NE. of section 32, T. 26 S., R. 23 E., M. D. M., Visalia, California,
land district, for cancellation on the ground, in effect, of his bad faith,
as evidenced by his agreement with one May, to convey the land to
him, prior to final proof. The only question necessary to be discussed
is that of bad faith.

A contest charging generally, that Clayton made the entry for specu-
lative purposes and specifically that on July 14,1894, he entered into a
written contract with E. F. May, to convey to him for a valuable con-
sideration in money and land the tract above described and certain
other property, was initiated by said Walker, February 7, 1895. He
had, on August 30, 1894, filed a contest affidavit of the same tenor,
which was dismissed December 13, 1894, upon Clayton's motion, " for
want of prosecution." A hearing, in March, 1895, upon the contest
first above mentioned, resulted adversely to the entryman, the decision
of your office being an affirmance of the decision of the local office.

The record shows that. Clayton entered into a contract as charged,
which was to be executed within sixty days from the date thereof, the
party making default to forfeit to the other " one thousand dollars as
liquidated damages, and such other damages as may in consequence of
such failure be legally established." An endorsement on the contract
shows that Clayton sought an extension for ninety days of the time
within which the contract might be executed. No extension was
agreed to by May. The contract has not been executed in any particu-
lar, so far as appears, on the part of either party. It is admitted by
Walker that Clayton had complied with the homestead law up to the
time of the hearing in respect to residence and cultivation.

Clayton commenced to reside upon the land in February, 1890. He
was allowed leave of absence under the act of March 2, 1889 (25 Stat.,
854), from May 13, to December 13, 1890, a period of seven months.
The five years of residence and cultivation necessary to acquire title
by that means under the homestead law would not end, therefore, until
September, 1895. The agreement to convey was thus made about four-
teen months before he could submit his final proof or acquire any title
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to the land, unless by purchase nuder section 2301 of the Revised Stat-
utes, and it is not shown that he had any intention to so purchase. In
his homestead affidavit he had sworn that the entry was made for his
exclusive benefit and not directly or indirectly for the benefit or use
of any other person or persons whomsoever, and he knew that in
his final affidavit he would be required to make oath, subject to all
exception not here in point, that he had not alienated any part of the
land (Sections 2290 and 2291, Revised Statutes). It was evidently
implied, if not expressed, in his contract with the United States, that
he would continue to hold, reside upon and cultivate the land for his
exclusive use and benefit until the time should arrive, when, after the
submission of final proof as required by law, he had earned his right
to receive patent therefor.

It is no adequate defence that May could not enforce specific perform-
ance of the contract. Clayton might, of his Own volition, have carried
it out, and it is this mischief that the statute is designed to remedy
(Molinari v. Scolari, 15 L. D., 201). Neither is it any sufficient answer
that by its terws the agreement had come to an end long before contest
was initiated. It wts in force when the first contest affidavit was filed,
and was sought by Clayton on August 29, 1894, to be continued ninety
days beyond the limit first agreed upon. If when threatened with
exposure of bad faith a homesteader could in each instance avoid the
consequences by simply repudiating his contract to convey, the sanction
of the law would be overthrown.

In the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the
settled construction of the pre-emption law relative to alienation " that
any agreement to convey any part of an entry or claim to another made
prior to final proof will defeat the claim." While the language of the
pre-emption law was more explicit than that of the homestead law as
it stood at the date of this entry, the spirit and intent of each on the
point at issue was the same; and section 2290 of the Revised Statutes,
as amended by the act of March 3, 1891 (26 Stat., 1095), was made to
conform substantially to the language of the former. See in this
connection Bashford v. Clark et al. (22 L. D., 328).

The suggestion in the argument of counsel that Clayton " may have
been inveigled into making" said contract by the contestant Walker,
should receive some attention. It appears that the initiative in the
matter of.said contract was taken by Clayton himself; that he came to
the office of Walker who was then a member of a firm of real estate
agents in San Francisco, California, and employed him to effect the
sale or exchange of this tract and other real estate then held and
claimed by him (Clayton). and that Walker had no knowledge that
any of the property thus sought to be sold or exchanged was govern-
ment land, tntil on August 29, 1894, when Clayton sought the ninety
day extension of the contract hereinbefore mentioned, which extension
was not made. Walker was then informed by Clayton for the first time
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that this tract and another, for which the latter had made timber cul-
ture entry, and which were both included in the contract to convey,
were government land upon which he had not made final proof, and
that he wanted the extension to give him time within Which to make
such proof. He had up to that time successfully concealed from
Walker the fact that the contract embraced government land, concern-
ing which the former was apparently attempting to commit a fraud
against the government. The next day after hearing this fact WAalker
filed his first contest affidavit against the entry. The evidence does
not in any way connect Walker with the attempted fraud.

The decision of your office is affirmed, Clayton's entry will be can-
celed, and Walker given the preference right to enter the land.

APPLICATIONT TO ENTER-CONTEST-RELINQUIS SHMENT.

COWLES V. HlUFF ET AL.

An application to enter should not be received during the time allowed for appeal
from a judgment canceling a prior entry of the land applied for; nor the land
so involved held subject to entry, or application to enter, until the rights of the
entryman have been finally determined.

The case of Allen i. Price, 15 L. D., 424, cited and followed; and the case of Henry
Ganger, 10 L. D., 221, overrnled;

Where an entry is nuder contest, and a relinqnishment thereof is filed, followed by
an application to enter, made by a stranger to the record, such application
should be held to await the expiration of the time allowed a successful con-
testant for the exercise of his preferred right of entry, or may be allowed if it
appears that such contestant is disqualified to make entry, or has waived his pre-
ferred right.

Secretary Francis to the Commissioner of the General Land O e, Jan-
(1. . L.) sary 30, 1897. (W. M. W.)

In the ease of R. Jay Cowles v. James L. Huff et at. Cowles appealed
from your office decision of March 31, 1894, rejecting his application to
enter the NE. of See. 7, T. 22 S., . 34 W., Dodge City, Kansas, land
district.

On October 31, 1895, my predecessor rendered a decision reversing
the judgment of your office in said case. By letter of November 14,
1895, the Department requested your office to re transmit the papers
and decision in the case for reexamination, which request your office*
complied wvitl on the 20th of November, 1895; and also advised the
Department that said decision had not been promulgated.

Such e-exandnation has been made. It appears that on April 28,
1885, one Mary J. Moore made timber-culture entry for the andi in
question.

On May 11, 1889, A. C. Brady filed a contest against Moore's entry,
charging failure to comply with the law.

10671-roL 24--6
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On December 19, 1891, your office held Moore's entry for cancellation
uponl Bra(lys contest.

On December 26, 1891, James L. Huff applied to make homestead
entry for the tract. His application was rejected by the local officers,
and he appealed to your office.

On January 8, 1892, Moore appealed to. the Department from your
office decision of December 19, 1891, holding her entry for cancellation.

On July 7, 1893, the Department affirmed the judgment of your office
holding Moore's entry for cancellation.

On July 22, 1893, said departmental decision was promulgated.
On August 19, 1893, Moore filed a motion for review.
On December 26, 1893, Moore's relinquishment was filed in the local

office, bearing date August 21, 1893.
On December 26, 1893, at the same time Moore's relinquishment was

filed in the local office, Cowles presented his application to enter said
land, which was rejected by the register and receiver because of Brady's
preference right and the rights of Huff under his appeal.

Moore's relinquishment having been forwarded to the Department to
accompany the motion for reviewfiled by her in te case, thereupon, on
January 25, 1894, the motion for review was returned to your office, with
the statement that action by the Department was rendered unnecessary
by said relinquislhinent.

Cowles appealed on February 10, 1894, from the action of the local
officers rejecting his application to enter said land, urging that he was
the first legal applicant for this and; that Brady was not qualified to
enter the tract, and that he had sold his interest to Huff before the
latter presented his application to enter; that Huff gained nothing by
his application, for the reason that the land applied for was not subject
to entry at the time the application was made; and that he (Cowles)
was a bona fide settler on the land.

In reply to Cowles' appeal, Huff denied the alleged superior right of
Cowles, and furnished an affidavit of Brady, sworn to February 7, 1894,
stating that he (Brady) brought his contest against Moore in good faith,
expecting to make a timber culture entry for the tract in question; that
by reason of the repeal of the timber culture law "he is not ow a
qualified entryman (having used his homestead right), and that he can
not enter said tract." He also stated that he informed Huff of these
facts, and that Huff has paid the expenses of said prosecution to him
(Brady), and "in consideration of which affiant agreed to assert no
claim to said tract, and that with this understanding said Huff made
application for said tract."

Cowles' appeal and Huff's answer were forwarded by the local officers
to your office on the 19th day of February, 1891, and though received
on the 23d day of February, 1894, by your office, they did not reach the
files in time to be considered in your office decision of February 27,
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1894, which closed the case of Brady v. Moore, and held that the local
officers

erred i rejecting Hnff's application to enter after this office had held Moore's entry
for caucellation and before Moore had appealed from such action (see Henry Gauger,
10 L. D., 221, and Patton a,. Ielley, 11 L. D., 469), as you should have held such appli-
cation to await the termination of the right of the prior parties; directed you (the
lo ai officers) to allow Huff to enter the land in controversy, if qualified to do so,
in the event Brady did not exercise his preference right of entry;

and instructed the local officers to forward the appeal of Cowles in case
he should file one.

By your office decision of March 31, 1894, Cowles' appeal was dis-
missed, without prejudice to his right to contest Huff Is entry, should
the latter make entry, pon any sufficient ground. Hfuff was allowed
by the local officers to make homestead entry for said land on March
29, 1891.

Cowles appeals.
The errors assigned sibstantially amlounlit to two propositions: (1) That

Huff acquired no rights by virtue of his application or appeal of Decem-
ber 26, 1891, for the reason that at that time the laud in question was
covered by the uncanceled entry of Moore. (2) That Moore's relin-
quishment, filed on the 26th day of December, 1893, served to release
the land, and that Cowles' application to enter the land, made on the
same date, should have been allowed.

Counsel for appellant has filed a brief, wherein he contends that the
case of Henry Gauger, 10 L. D., 221, cited in your office decision, is
distinguishable from the case at bar, and that the other case cited,
Patton v. Kelley, 11 L. D., 469, is not in point.

In order to determine the questions presented, it seems proper to
refer at some length to the rulings of the Department on the points
raised.

In the case of Henry Gauger, supra, a timber culture entry had been
made and contested; on such contest said entry was held for cancella-
tion; before the time in which the entryman might have appealed and
that allowed the contestant to assert his preference right of entry had
expired, Gauger made application to enter said land under the timber

-culture law. His application was rejected by the local officers, and their
judgment was affirmed by your office. The Department reversed the
decision of your office upon Gauger's appeal, holding as follows:

A judgment rendered by your office holding an entry for cancellation is final as to
your office, and an application to enter during the time allowed for appeal from
such judgment "should be received subject to the right of appeal, but not made of
record until the rights of the former entryman are finally determined, either by the
expiration of the time allowed for appeal or by the judgment of the appellate tri-
bunal" (John H. Reed, 6 L. D., 63); and an application to enter, made before the
time allowed the successful contestant to assert his preference right has expired,
should be allowed subject to such preference right, and, on its subsequent assertion
within the prescribed time, "due notice thereof should be given the intervening
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entrymau, with opportanity to show cause why his entry should not be canceled,
and the contestant allowed to perfect his entry" (eo. Preino, 9 L. D., 70; Welch
v. Duncan, 7 L. D., 186).

The record in the John H3. Reed case shows that, at the time said
Reed applied to enter the tract there in question, it was shown by the
records of your office and the local office, to be open and subject to
entry by the first legal applicant; of this there can be no question, for
the entry of George G. Reed for the tract was canceled and so noted
on the records of the local office on January 5, 1885, and thereafter
there was no entry or application to enter prior to January 23,1885,
when John H. Reed made his application to enter it. It thus appears
that the date of the cancellation of George G. Reed's entry was not
material i determining the case before the Department. The reason-
ing in the Reed case quoted in the Gauger case was based solely on an
immaterial issue, not involved in the case. The quotation in the Gau-
ger case frot the Reed case is mere dicta, and can not be accepted as
authority.

In Patton v. Kelley, 11 L. D., 469, the facts are, that on December 20,
1886, Kelley made homestead entry for the land involved Patton con-
tested said entry, and on June 1, 1889, your office held the entry for
cancellation; on Jly 10, 1889, the widow of the utryman appealed
from your said office decision; on August 8, 1889, the widow of the
contestant filed an application to make homestead entry of the tract;
the register and receiver rejected her application, because the tract was
covered by Kelley's entry; on her appeals, respectively, to your office
and the Department, the decision of the local officers was affirmed. It
is clear that Patton v. Kelley does not follow the Gauger case.

In Perrott v. Counick, 13 L. D., 598, the Gauger case is referred to,
but the record shows that Perrott's application to purchase the land
in question was made two days after the final judgment of the Depart-
ment cancelling the cash preemption entry of Setchel and at a time
that the land was clear and open to entry.

The right of Henry Gauger to the land involved in his case, reported
in 10 L. D., 221, was also involved in the case of Owens v. Gahger, 18
L. D., 6. It was there held that Gauger acquired no rights to the land
under his contest, for the reason that the entry of Sheppard was can-
celed upon a prior contest of one Bunce, and. that Owens was the first
applicant to enter the land after Sheppard's entry was canceled. There-
upon G auger's entry was canceled and Owens' former entry reinstated.

In HcNainara v. Orr et at., 18 L. D., 504, the lleniy Gauger case was
referred to, but the doctrine announced was not a controlling factor in
determining that case.

IM IX'cMichael v. Murphy et at., 20 L. ., 147, the Henry Gauger case
was cited with approval. The facts showed that the entry under attack
was held for cancellation March 7, 1890, and four days thereafter an
application to make soldier's additional homestead entry of the tract
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was made; that such application was not placed of record, but held
under the rule announced in the Gauger case. These facts clearly
brought the case within the rule laid down in the Gauger case, and was
governed by that rule.

In. Allen v. Price, 15 L. D., 424, it was held (syllabus) that:

On the successful termination of a contest the land embraced within the canceled
entry should lie reserved for the benefit of the contestant during the statutory period
provided for the exercise of his preferred right of entry. If an application to enter,
is presented during said period, by a stranger to the record, it should be hold in
abeyance to await the action of the contestant. If a waiver of the preferencc right,
duly executed by the contestant, is filed, the tract will be thereafter held subject
to entry.

On Marlch 30, 1893, the Department issued a general circular respect-
ing the practice under motions for review, and after referring to Allen
v. Price, spra, it was said:

In cases where an entry is canceled by reason of contest, the land covered by the
same is to be reserved from entry for the period of thirty days fro de notice to
the contestant of his preference right of entry thereof. Should an application to
enter the land be presented by a stranger to the record, you will receive and hold
the same in abeyance to await the action of the contestant, and should such con-
testant fail to exercise his right, such application or applications nlust be disposed
of in accordance with the law and rulings of the Department. Should a waiver of
the preference right of entry (tlly executed by the contestant be-filed, the tract will.
at once become subject to entry. (See 16 L. D., 334.)

The Henry Gauger case was referred to in McDonald et . v. Hart-
mail et al., 19 L. D., 547, 557.
* Allen v. Price has been referred to and followed in the following

eases: Severy . Bickford (oi review), 16 L. D., 135; Newell v. Pete-
fish, 20 L. D., 233; Mayers v. Dyer, 21 L. D., 187, and McCormack v.
Violet, b., 451.

The several points decided by the gauger and Allen v. Price cases
may be summarized as follows:

The Gauger case held, () That an application to enter made during
the time allowed for an appeal from a judgment of your office holding
an entry for cancellation, should be received subject to the right of
appeal but not made of record until the rights of the former entryman
are finally deternined. (2) That an application to enter, made before the
time allowed the successful contestant to assert his preference right
has expired, should be allowed subject to such preference right. (3)
On the subsequent assertion of the preference right by the contestant
within the time prescribed, notice thereof should be given the inter-
vening entryman to show cause why his entry should not be canceled.
* Allen v. Price held, (1) That on the successful termination of a con-

test and the cancellation of an entry the land embraced in such entry
should be reserved for the benefit of the contestant during the period
allowed by law for the exercise of his preferred right of entry. (2) If
an application to enter is presented by a stranger to the record, during



86 DECISIONS RELATING TO THE PUBLIC LANDS.

the time allowed the successful contestant to make entry of the tract
involved, such application should not be acted on by the register and
receiver when presented, but should be held in abeyance to await the
action of the contestant. (3) If a successful contestant files a duly
executed waiver of his preference right, the tract involved will there-
after be subject to entry.

This summary shows beyond any question that there is, in some par-
ticulars, at least, an irreconcilable conflict between these cases. To
the extent of such conflict, one or the other of them must be overruled.
From a careful examination of the subject I am convinced that the
doctrine announced i Allen v. Price furnishes the better practice and
it will be followed. The case of Henry Gauger, 1() L. D., 221, is there-
fore overruled. All other cases following it, in so far as they may be
in conflict with the views herein expressed, are also hereby overruled.

In the case at bar, Huff made his application to enter while Moore's
entry was still in existence, and continued to exist for over a year and
a half thereafter. His application was rejected, and he appealed.
The question is, whether he acquired any rights under his application
under the law, or rulings of the Department. This question can best
be determined by reference to the rulings of the Department and
courts.

The Departuient has repeatedly held that an etry segregates the
land covered thereby, and so long as such etry exists, it precludes
any other disposition of the land. Whitney v. Maxwell, 2 L. D., 98;
Schrotberger v. Arnold, 6 L. D., 425; Allen v. Curtius, 7 L. D., 444;
James A. Forward, 8 L. D., 528; Russell v. Gerold, O L. D., 18; Swims v.
Ward, 13 L. D., 686; Banscom v. Sines, et at., 15 L. D., 27; Faulkner
v. Miller, 16 I. )., 130.

The courts have held the samve view. Witherspoon v. Duncan, 4:
Wall., 210; Hastings and Dakota R. R. Co. v. Whitney, 132 U. S., 357;
Starr v. Bark, 133 U. S., 541, 548.

If the land covered by a subsisting entry is not subject to dispo-
sition, it follows that an application to enter such land confers no
rights whatever upon the applicant. If such application shall be
rejected, and an appeal be taken from such action, it is not a pending
application that will attach on the cancellation of the previous entry,
for the appeal can not operate to create any right not secured by the
application itself. See Patrick Kelley, 11 L. D., 326; Goodale v. Olney
(on review), 13 L. D., 498; Maggie Laird, Id., 502; Holmes v. Hockett,
14 L. D., 127; Swanson v. Simmons, 16 L. D., 44; Mills v. Daly, 17 L. D.,
345; Cook v. Villa (on review), 19 L. )., 442; Walker v. snider on
review), Id., 467; Gallagher v. Jackson. 20 L. )., 389; McMichael v.
Murphy et al. (on review), Id., 535; Mc(reary v. Wert et al., 21 L. D., 145.

In view of these authorities, it is held that Huff did not acquire any
rights, either by his application to enter, or by his appeal.

The procedure in such cases ought to be:
1. That no application to make entry will be received by the local
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officers during the time allowed for appeal from a judgment of cancel-
lation of an entry; but in all such cases the land involved will not be
subject to entry or application to enter until the rights of the entryinan
have been fnal]y determined until which time no other rights, inchoate
or otherwise, can attach.

2. If during the time accorded a successful contestant to make entry
of the land involved an application or applications to enter should be
made by a stranger or strangers to the record, such application or
applications will be received and the time of presentation noted thereon,
but held to await the action of the contestant, and should such con-
testant fail to exercise his preference right, or duly waive it, then such
application or applications must be acted upon and disposed of in
accordance with law and the rulings of the Department.

The only remaining question to be determined is, whether Cowles
acquired any rights under his application to enter, dated December
26, 1893.

At the time Cowles made his application to enter, Moore's relinquish-
ment was filed in the local land office. When said relinquishment was
filed, it took effect at once, so far as releasing the land covered by it
from the existing entry was concerned. McCall v. Molnar, 2 L. D., 265;
David J. Davis, 7 L. D., 560, 561; Dtnn v. Shepherd et al., 10 L. D., 139.

Under Allen v. Price, and the instruction of March 30, 1893, it was
the duty of tbe local officers to have held Cowles's application during
the period allowed a successful contestant to exercise his preference
right of entry; therefore the action of the local ofticers in rejecting his
application and your office in affirming the judgment was erroneous.

Brady, the successful contestant, stated in his affidavit, dated Feb-
ruary 7, 1891, hereinbefore referred to, that he "is not now a qualified.
entryman . . . and that he can not enter said tract," and that in
consideration of Huff paying the expenses of the contest, "affiant
agreed to assert no claim to said tract."

If these facts had been before the register and receiver at the time
Cowles made his application to enter, his entry should have been
allowed under Allen v. Price, and the departmental instructions there-
under, for they show: (1) that he was disqualified to make entry of the
tract, and therefore could not lawfully exercise the preference right
accorded a successful contestant; (2) that he relinquished his prefer-
ence right. In such cases the laud is subject to entry by the first legal
applicant. In the case at bar, Cowles was such applicant.

Huff's entry was erroneously allowed by your office decision.
Your office decision appealed from is accordingly reversed. Huff's

entry will be canceled, and Cowles will be allowed to make entry of the
tract under his application of December 26, 1893.

The conclusion reached in the departmental decision of October 31,
1895, rendered in this case, is adhered to, but inasmuch as said decision
did not overrule the Gauger case, supra, and give the reasons therefor,
it is hereby recalled, and this decision substituted therefor.
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TIMBER LAXNf-APPLICATIOxN-PROTEST-PRACTICE.

HARRIS v. BELKNAP.

Prior to the issuance of final certificate under a timber land application the local
office has full jurisdiction to order a hearing on a protest, or adverse claim, filed
against such application.

An appeal will not lie from an interlocutory order of the local office made during the
progress of a hearing, and if the party adversely affected thereby withdraws from
the case, he is not entitled to save it remanded for further hearing even though
it may appear that the local office erred in its rling.

Secretary Francis to the Commissioner of the General Land Oce, Jan-
(I. H. L.) teary 30, 1897. (R. W. HI.)

It appears from the record in this case that, on June 6, 1S94, William
I. Belknap filed his sworn statement with his application to purchase
the land in question under the act of June 3, 1878, and notice by pub-
lication was given that his proof would be offered September 15, 194.
September 14, 1894, Arthur Corning as agent for Win. H. Carpenter,
filed a protest against the acceptance of Belk-nap's final proof, all-ging
that the land contains valuable deposits of-coal and is chiefly valuable
therefor, and proposing, as such agent, to purchase the same under the
coal land act. On the following day, to wit, September 15, 894, James
R. Nesbit filed a protest of similar purport-claiming that he had posses-
sion of the tract under the coal land law, and that Belknap was con-
spiring to secure the land for the benefit of others. On the same day
Belkuap offered his proof, which was suspended by the local office
subject to action on said protests.

October 22, 1894, Burdette R. Harris made application to enter the
land as a homestead, at the same time filing a protest against the
allowance of Belknap's proof, alleging that the tract is practically
devoid of timber and only valuable for agriculture.

A hearing was ordered for December 5, 1894, at which Harris and
Belklnap appeared in person and by counsel-Carpenter and Nesbit
making default. Harris made affidavit asking for a continuance of the
case for thirty days because of the absence of a material witness, one
Win. Yantis, whose attendance at the hearing he bad used due dili-
gence to procure, but without success. Upon Belknap's agreement,
however, to admit that the witness would, if present, testify to the
statement set out in the application for continuance, the local office,,
under Rule 22, denied the motion and proceeded with the hearing.

Harris did not support his protest by his own testimony, and intro-
duced only one witness, who testified that there were not more than
seven or eight acres of green timber on the forty acres in dispute, and
that it was all in a "bHrn". e made no other examination of the soil
except "in digging for coal along the hill side near the land." To the
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question, on cross examination: Did you find any coal?" the witness
answered: "Yes, I did, I found coal on the south line that we run."
A( this stage the protestant rested, and the attorney for timber claim-
ant moved the dismissal of the protest on the ground that a pra igaJacie
ease had not been shown.

The register and receiver ruled that
if the ease proceeds the costs will be taxed to the protestant, and if he does not
see fit to proceed with the ase and pay the costs, and the timber land claimant
wants to introduce his evidence and is willing to pay his own costs it makes no
hardship on the protestant, and the case will proceed.

The homestead claimant (Harris) objected to any further proceeding
in the case on the ground that as the timber land claimant (Belknap)
had interposed a demurrer, and said demurrer had been sustained,
that the case was closed so far as the jurisdiction of the local office was
concerned; that its decision sustaining the demurrer was equivalent to
a decision on the merits, and that no further evidence could be consid-
ered, or proceedings had, until the protestant could secure a ruling of
the Commissioner upon the question of costs.

The local office adhered to its ruling, and Belknap thereupon pro-
tested against paying any of the costs, and moved that in the event of
the homestead claimant persisting in his refusal to pay the costs that
the whole proceeding be dismissed, and his timber land entry be made
a matter of record.

The case was proceeded with, Belkriap and his witnesses giving in
their testimony, and the protestant declining to take further part in the
hearing.

The local office considered the case on its merits, found that the land
is chiefly valuable for its timber, and that it is timber land in the mean-
ing and intent of the act of June 3, 1878, and recommended that Elarris'
homestead application be rejected, his protest dismissed, and that Bel-
knap be permitted to make payment for and perfect his title to the land.
- Your office held that there was nothing in the record to show that

Harris gave notice of an appeal from the ruling of the local office in
the matter of costs, but as it was an interlocutory order, it was not of
itself the subject of an appeal, and furthermore there was nothing to
show that Harris was denied the privilege of cross-examining the
defendant's witnesses, as he had absented himself voluntarily.

You further held that it was not error under the circumstances to
allow Belknap to submit his testimony and to decide the case on its
merits. You accordingly affirmed the decision of the local office dismiss-
ing Harris' protest, and holding the sworn statement and application of
Belknap subject to final action in the case.

Harris' appeal to the Department makes but one assignment of error,
to wit:

"Error not to have remanded the case for further hearing."
Paragraphs 14 and 15, page 45, G. L. 0. Circular (1895), prescribes
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the mode of procedure under the timber and; stone act of June 3, 1878,
as follows:

11. When an adverse claim, or any protest against accepting proof or allowing an
entry, is filed before final certificate has been issued, the register and receiver will
at onee order a hearing, and will allow no entry until after their written determina-
tion upon said hearing has been rendered. They will report their final action in all
protest and contest cases and transmit the papers to this office.

15. After certificate has been issued, contest, applications, and protests vill be
submitted to this office as in other cases of contest after final entry.

It will thus be seen that the jurisdiction of the local office is complete
as to all matters arising at hearings under the timber and stone act
until certificate has been issued, after which, contest, applications, and
protests are to be submitted to your office as in other cases of contest
after final entry.

The ruling of the local office upon the question of costs being made
in the progress of the hearing, was interlocutory, and not subject to
appeal, it matters not whether the ruling was erroneous or not. No
right of the protestant was denied. Its exercise was only coupled with
the condition that e should pay all the costs as in hearings under Rule
54. This he refused to do and withdrew from the case, after giving
notice of appeal. It would seem, therefore, if his interests were in any
wise prejudiced, that it was the result of his own premature action.

While your office did not concur in the ruling of the local office that
the protestant should pay all the costs of the hearing as in regular
contest cases under the act of May 14, 1880, it was held not to be error
nnder the circumstances to allow Belknap to submit his testimony, and
to decide the case upon its inerits, inasmuch as there was " nothing in
the record to indicate that Harris was denied the privilege of cross-
examining the witness introduced by Belknap," and 'in his brief did
not claim that he was denied this privilege, but stated, after it was
ruled that he should pay all the costs, he " gave notice of appeal and
did not-appear further in the case," clearly showing that he absented
himself voluntarily.'

In deciding that the hearing should have been held under Rule 55,
instead of Rule 54, you have afforded Harris the only relief of which
the case admits. It was entirely within the jurisdiction of your office
for decision upon its merits as it came from the local office, and there
was no error in your refusal to remand the case for further hearing.

Your office decision is therefore affirmed.
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ADD ITIONAL HOMETEADI-ACT OF FEBRUARY 10, 1894.

ELBERT HURST.

The special right to enter additional lands conferred by the act of February 10, 1894,
when such additional lands become subject to entry, is defeated by a prior selec-
tion of the land as school indemnity under the provisions of the act of March
2, 1895.

Secretary Franicis to the Commissioner of the Gentcral Land Office, Jan-
(I. H. L.) uary 30, 1897. (C. J. G.)

Elbert Hurst has appealed from your office decision of September 20,
1895, sustaining the action of the local office in rejecting his homestead
application made July 3, 1895, for the N. t of the SE. a, Sec. 8, T. 4 N.,
R. 2 E., Indian Meridian, Guthrie land district, Oklahoma.

The basis for said action was that the land is embraced in Oklahoma
clear list No. 6, school indemnity lands, approved May 17, 1895. and
therefore not subject to homestead entry.

On October 22, 1891, the appellant made original homestead entry
for that part of the NE. -of Sec. 8, T. 11 N., I. 2 E., lying north or on
the left bank of the Deep Fork river. He claims the right to make
homestead entry of the land in question by virtue of the act of Con-
gress approved February 10, 1894 (28 Stat., 3, ). That act provides as
follows:

That every homestead settler on the pblic lands on the left bank of the Deep
Fork river in the former Iova reservation, in the Territory of Oklahoma, who
entered less than one hundred and sixty acres of land, may enter, under the home-
stead laws, other lands adjoining the lands embraced in his original entry when such
additional lands becomne subject to entry, which additional entry shall not, with the
lands originally entered, exceed in the aggregate one hundred and sixty acres.

The record shows that the land in question is situated on the right
bank of the Deep Fork river, and was included i the Kickapoo reser-
vation. The act of Congress approved March 2, 1895 28 Stat., 899),
gave the Territory of Oklahoma the right to select school indemnity
lands in this reservation. That act provides as follows:

Tht any State or Territory entitled to indemnity school lands or entitled to select
lands for educational purposes under existing law may select such lands within
the boundaries of any Indian reservation in such State or Territory from the sur-
plus lands thereof, purchased by the United States after allotments have been made
to the Indians of such reservation, and prior to the opening of such reservation to
settlement.

The instructions of May 18, 1895 (20 L. D., 470), issued in connection
with the proclamation of the President opening the Kickapoo Indian
lands to settlement, contains this language:

It must be remembered that, while the parties coming under the provisions of the
said act of February 10, 1894, are permitted the privilege of making an additional
entry, based on the original entry theretofore made by them, there is no provision
permitting the reservation of any particular tracts for their benefit, and, therefore,
their claims to any lands under said statute will rest upon a priority of initiation as
in other cases.
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The proclamation of the President opening the Rickapoo Reserva-
tion to settlement (20 L. D., 473), contains this language:

The lands to be so opened to settlement are for greater convenience particularly
described in the accompanying schedule, entitled "Sched,,le of lands within the
Kickapoo Reservation, Oklahoma Territory, lo be opened to settlement by procla-
mation of the President," bt notice is hereby given that should any of the lauds
described in the accompanying shednle be properly selected by the Territory of
Oklahoma under and in accordance with the provisions of said act of Congress
approved March second, eighteen hundred and ninety-five, prior to the time herein
fixed for the opening of said lauds to settlement such tracts will not be subject to
settlement or entry.

As previously showin, the act of February 10, 1894, gave settlers on
the left bank of the Deep Fork river, who etered less than one
hundred and sixty acres, the privilege of an additional entry when
such additional lands become subject to entry." The act of March 2,
1895, gave the Territory of Oklahomna te right to select indemnity
school lands in the Kickapoo reservation prior to the opening of such
reservation to settlement. The date of the President's proclamation
opening said reservation to settlement was May 18, 1895. The date of
approval by the Department of the selection of the land in question by
the Territory of Oklahoma as school indemnity, was May 1, 1895.
The date of appellant's application is July 3, 1895, and was properly
rejected for the reason that under the statute the right of the Territory
was initiated prior to that of the appellant.

Your office decision is hereby affirmed.

OKLAHOMA LANDS-QUALIFICATIONS OF SETTLEIR-SETTL:EME T.

HENSLEY V. WANER.

The fact that at the date of the act opening the Pottawattomie country to settlement
and entry, a person is then within said coauntry and occupying land under an
unapproved lease, will not in itself disqualify him as a claimant for lands so
opened for settlement; nor will his subseq uent presence in such territory operate
as a disqualification where he acquires no additional information as to the land
settled upon, and in obedience to the President's proclamation he leaves said
territory and remains outside the boundary until the hour of opening.

A settler on lands opened to disposition by said act is not disqualified by making
the "run" on the day of opening from an adjacent Indian reservation.

The conditions attendant upon opening lands to settlement in Oklahoma require the
recognition of extremely slight acts of settlement in determining priorities
between adverse claimants.

Secretary Francis to the Commissioner of the General Land Office, Jan.
(I.- H. L.) uary 30, 1897. (J. L. MCO.)

I have considered the case of Elbert S. Hensley v. John Waner,
involving the homestead entry made by the latter for the NW. of See.
27, T. 12 N., R. E., Oklahoma land district, Oklahoma Territory.

The land was embraced in the former Pottawattomie Indian reserva-
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tion, bat was purchased from that tribe, and by act of March 3, 1891,
directed to be opened to settlement and entry. A executive procla-
mation to carry said act into effect was issued September 18, 189l; and
the land was so opened to settlement and entry on September 22,1891.
The particular tract in controversy had at some previous time been the
allotment of an Indian named "igh," but said allotment had been
canceled, and the land restored to the public domain.

John Waner made entry of the tract in controversy on September 26,
1891.

On November 14, 1891, Elbert S. Hensley applied to make homestead
entry of the tract; but his application was rejected because of the prior
entry of Waner. He alleged settlement prior to entry or settlemeut by
Waner, whereupon a hearing was ordered and had, conmencing July
25, and continuing until August 22, 1894.

From the voluminous testimony taken the local officers found in favor
of Waner.

Hensley appealed to your office; which, on October 12,1895, reversed
the decision of the local officers, and held Waner's entry subject to
Hen sley's superior right.

Waner has appealed to the Department.
In the arguments filed upon appeal, a number of questions are pre-

sented, to which no reference is made either in the decision of the
local officers or of your office, some of which are new and deserving of
consideration.

Hensley had resided and leased farms from different parties in the
Indian Territory for years prior to the passage of the act of March 3,
1891; first in the Chickasaw country; afterwards, upon invitation of
his brother, he came to the Pottawattomie country, and the two took a
lease jointly of the allotment of one Daniels. This was some time in
the last week of 1890. From that date until he went out of the terri-
tory preparatory to "making the run" back into it (with one exception,
to be noted hereafter), Hensley, with his wife and five children, occu-
pied said Daniels allotment.

The Department has held that
one who is righ tftlly within the territory during the prohibited period, but goes
outside prior to the our of opening, and gains no advantage over others by his
presence in the territory during the prohibited period, is not by sch presence dis-
qualified as an entryman (Metz v. Seely, syllabus, 21 L. D., 148).

But counsel for Waner contend that the above ruling can not apply
to Hensley, inasmuch as he was wrongfully within the territory; that
the leasing of an allotment fom a Pottawattomie Indian was in viola-
tion of law; in support of which they copy a letter from the then act-
ing Commissioner of Indian Affairs to. one George L. Young, at Sacred
Heart, 0. T. dated April 2, 1891, which says:

In reply to your communication dated March 16, 1891, you are advised that the
leasing of lands by members of the Citizen band of Pottawattomies is illegal and
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void, and that parties within the reservation under such pretended leases have no
rights whatever on the reservation. The allotments have not been approved, and
the allottees as yet have no title to the land. Prior to the passage of the act of
February 28, 1891, an allottee or patentee had no right to lease his land for any
purpose.

It may be true that there was no departmental approval of the lease
from the Indian, Daniels, to Hensley. But if there were not, what
penalty could properly and legally be inflicted upon Hensley? Simply
removal from such reservation, as an intruder. But if the passage of
the act found within the limits of the territory opened to settlement by
it, a person residing, or farming, or engaged in business, without the
written permission of the Department, does that fact forever disqualify
such person from acquiring title to land within such territory? I find
no statute imposing such penalty; and it appears to me improper,
uijust, and unwarranted to give so broad a construction to the prohi-
bition contained in the act in question. The Department i its recent
decision in the case of Brady v. Williams (although that case is not in
all respects the exact parallel of the one here under consideration), enun-
ciates a ruling equally applicable to ensley-to-Wit: that even if a
settler on an Indian reservation, under a lease that had not received
the affirmative sanction of the Department, "were guilty of a crime
either against the United States or the Indians, he would not" thereby
" be disqualified from availing himself of the right to make a homestead
entry" (23 L. D., 533-537).

In my opinion, therefore, the fact that at the date of the passage of
the act of March 3, 1891, Hensley was found in the Pottawattomie
country, occupying land under a lease that had not been approved by
this Department, would not, per se, disqualify hin from acquiring land
in the territory then and thereby opened to settlement and entry.

Counsel for Waner contend that, whether or not Hensley was right-
fully in the country prior to March 3, 1891, he certainly was not after
that date-i view of the fact that te prohibition against going into
the territory began to run at the date of the passage of the law. Fur-
thermore, that Hensley was ordered out of the territory, and left it-
but returned, without legal authority to do so. In support of this con-
tention they introduce a copy of a letter of instructions from Mr. Secre-
tary Noble to the Commissioner of Indian Affairs, dated March 30, 1891
(twenty-seven days after the passage of the act). That letter said (inter
alia):

It is reported by the governor of Oklahoma that large numbers of persons are
invading the recently purchased land from the Sac and Fox, Cheyenne and Arapa-
hoes, and others, with a view to gaining an undue advantage in the selection of
homesteads, etc.; and I have to call your attention to the necessity of exclnding
them by whatever degree of force it may be necessary to obtain from the army for
that purpose . . . . Not only should those intruding be peremptorily removed, but
all private stakes or monuments, or other indications of possession that they may
endeavor to establish should also be destroyed.
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The Commissioner of Indian Affairs issued instructions to Indian
Agents in the vicinity of the lands above named, directing them to
carry out the above order.

But the question arises as to whether the above order was aimed at
Hensley, or persons in his position. It would not on its face appear
to do so, unless he was "invading" the land "with a view to gaining
an undue advantage in the selection of homesteads, etc."-which is a
question that will be inquirel into hereafter; and it is not alleged by
anybody that he was establishing "private stakes, or monuments, or
other indications of possession."

Whether this order was intended for him or not, Hensley in some
way became acquainted with the substance thereof, and did move out,
with his family; but about a fortnight afterward returned.

Counsel for Waner contend that be returned without authority.
When Hensley left the territory he went out into what was commonly

known as "Old Oklahoma," that had been opened to settlement and
entry in 1889, and camped upon the "ranch" of a friend named Powers.
At the hearing Powers testified:

Mr. Hensley camped on my place for about two weeks; he had been ordered out
of the Pottawattomie country, he said; he then went lack to finish up his crops; it
was the general understanding among the people that they had received permission
to return and take care of their crops.

The testimony of J. W. Daniels, from whom Hensley leased the allot-
ment, will throw some further light upon this branch of the case:

As I understand the matter, there was an order issued notifying all white people
that wanted homes there, to leave the reservation; that was about the last of Mlay
or the first of June-I wouldn't be authentic in regard to the time. I remember well
that liensley did move his family and himself out of said reservation. The P'otta-
wattomie Indians made complaint to the Department that they would be seriously
damaged by removing the enters from said Indian lands. John Anderson, and
others, told me that the order had been rescindell, and that the renters could return
and cultivate their crops. It was a question that concerned me considerable; and
Mr. Outcelt told me that an order would be made that they could go back, and then
they would be told when to go out again.

George W. Outcelt, a merchant of Choctaw City, testified:
A number of persons holding leases had moved out of the Pottawattomie country

and were camped at Choctaw City. and around there. I talked with Judge Harvey
in regard to the matter, and we both thought it was a great inconvenience and
wrong to the settlers to force them to leave their lands and crops. I wrote to Col.
Patrick, the Indian Agent, in reference to the matter, and told him the situation;
and he told me that the order was not intended to compel tenants to leave the Potta-
wattomie country or their homes, and to tell them to go back. I told Mr. Hensley,
and a number of others, that Col. Patrick had instructed me to tell them they could
go back to their homes. . Col. Patrick told me this personally, at my
store; he explained that the order of expulsion was intended only for three or four
persons, who had made themselves objectionable, and was given to an Indian
policeman, who, not understanding the matter, had served the order on all parties.
He said that his understanding was that, before the opening, all parties would have
sufficient notice to enable them to get out in time.
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On September 18, 1891-four days before the land in controversy was
opened to settlement-the President issued the following proclamation
(27 Stat., page 992, last six lines):

Notice, moreover, is hereby given that it is by law enacted that until said lands
are opened to settlement by proclamation, no person shall be permitted to enter
upon and ocenpy the same; and no person violating this provision shall be permitted
to enter any said lands, or acquire any right thereto.

This proclauation came to witness Dauiels' knowledge on the day of
its date-he being at the time in Oklahoma City. Daniels explains
how it was brought to Hensley's knowledge:

I was in Oklahoma City. Knowing Mr. Hensley to be a very poor man, and cuiti-
vating my place under a lease, I was anxious to see him got a home for himself and
family. Riding home some time between 9 and 10 o'clock at night, accompanied by
John Clinton. I remarked to Clinton that I had given the Hensley Brothers a lease
of said place, and that as the president had declared said reservation opened so very
unexpectedly, and being fully satisfied that said brothers had not come into posses-
sion of the fact, I thought it would be nothing more than right that we should
drive around and notify them that the proclamation had been made.... He
(Hensley), being a poor man, got my horses, and moved out of there about

Hensley and his family went again to the ranch of his friend Powers,
on the border of "Old Oklahoma," and there remained until the morn-
ing of the day of the opening.

The local officers decided against Hensley on two points, one of
which was:

We can not dispute the conclusion, from all the evidence, that Hensley knew this
tract in dispute, and that, in a general way at least, he had an advantage over other
hoineseekers by reason of his stay in this reservation.

The Department has frequently held. as expressed in the syllabus to
the decision in the case of Monroe et al. . Taylor (21 L. D., 284):

Knowledge of lands within the territory, acquired by presence therein prior to
the passage of the act, .... can not disqualify a settler who subsequently com-
plies with the prohibitive terms of said act.

In view of this ruling, the mere fact that a person, " in a general way,"
some time or other, learned something about a tract of land, is not
sufficient reason for holding him disqualified. It must appear that such
information was acquired subsequently to the passage of the act.

Upon this point the decision of your office is specific:

It does not appear that Hensley gained any advantage by his presence in the ter-
ritory during the prohibited period. It'is true he resided within a mile and a half
of the land he now seeks to enter. It is also true that he had abundant opportunity
to gain a knowledge of the land before the (late of the act opening the country to
settlement, March 3, 1891; and his residence within, the country after that period
did not, I think, give him any additional information.

An attempt was made at the hearing to show that Hensley had an
opportunity to obtain " additional information." He worked one day,
in the summer of 1891, for a man named Fansler, hauling to market
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some hay that Fansler had cut upon the tract in controversy, and
stacked (with other hay) near his (Fansler's) house. Fansler testifies"
that the land in controversy was in plain view "' from his house, and
that " there was nothing to prevent him "' (Hensley) " from looking at
it." This is the sum total of the proof tending to show that Hensley
learned anything additional regarding the tract after March 3, 1891.

Counsel for Waner specifies as one thing that Hensley learned while
upon the reservation during the prohibited period, that the allotment
for the land in controversy was fraudulent. But regarding this Hens-
ley testifies:

The day before the opening, I learned, on the line there, that the soldiers had
declared that what was called the "High allotment " was a fraud, and that it was
then opened up as public domaip.

Inasmuch as Hensley, " the day before the opening," was not in the
Pottawattoinie country, but in the Old Oklahoma country, it appears
that the information obtained by hir that the allotment was a fraud,
was received by him while outside the Pottawattomie reservation.

I concur with your office in its finding that there is nothing in the
testimony to indicate that Hensley gained any additional information
regarding the land because of his presence in the territory after the
passage of the act opening it to settlement and entry.

On the morning of March 3, 1891, Hen sley started from the point in
"Old Oklahoma," where he had been for three days camped upon the:
ranch of his friend Powers, and, going eastwardly, crossed the line
into the Kickapoo Indian Reservation. He traveled through this a
distance of about twelve miles, until he reached a point on the north
bank of the North Fork of the Canadian river, as near the land in
controversy as he could get and yet be outside of the prohibited terri-
tory. The question arises, does the fact that Hensley started from the
Kiekapoo couutry to make the run for the land in controversy, dis-
qualify him fom acquiring the land ?

Some suggestive light may be thrown upon this question by reference
to the departmental decision in the case of Brady v. Williams (23 L. D.,
533, spra). That case arose upon the opening of the Cherokee Outlet,
September 16, 1893. In that case the President's proclamation (August
19, 1893,) contained a proviso for a strip of land one hundred feet in
width along the outer boundary of the country then opened, "open to
occupancy in advance of the day and hour named for the opening of
said country, by persons expecting and intending to make settlement"
of said Cherokee lands. But this one-hundred-foot-strip proviso in no
way invalidates the argument regarding the right of an intending
settler to start from the margin of an Indian reservation that had not
yet been opened to settlement and entry. In that decision the Secre-
tary said:

It must he assumed that it was known to the President and the Secretary of the
Interior, at the time the proclamation was promulgated, that the Indian reservations
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of the Kansas, the Osages, the Poncas, and the Otoes and Missourias, immediately
joined the Outlet on the east; yet there is no inhibition in the proclamation from
settlers entering from those reservations.

In the case at bar, it must e assumed that the President and the
Secretary of the Interior knew that the Kickapoo Indian reservation
immediately joined the Pottawattomie reservation on the north; yet
there is no inhibition in the proclamation from settlers entering from
that reservation.

Again, the decision in the Brady-Williamis case says:
The only theory upon which the Secretary of the Interior could possibly prevent

persons from making te run from these Indian reservations was that, under the
laws and treaties with the tribes, white people were not allowed therein, and were
trespassers, and could be forcibly and summarily ejected as such. But .... if
they passed through the Inlian reservations, and got on to the one-hundred-foot
strip, and made the run from there in good faith, should they be deprived of their
homestead rights? I find myself unable to yield assent to such a proposition. If
the settler were, guilty of a crime against the United States, or the Indians, he
would not be disqualified from availing himself of the right to make a homestead
entry.

In view of the above ruling in the Brady-Williams case, I must hold
that in the case at bar the fact that Hensley started from the Kickapoo
Indian reservation did not disqualify him from acquiring land in the
former Pottawattomie reservation when it was opened to settlement
and entry.

IHensley does not deny that he had the High allotment in view when
he started from the Kickapoo country at noon of September 22, 1891-
having that morning, while yet in the " Old Pottawattomie " country,
learned from certain soldiers that said allotment had been declared
fraudulent and invalid, and the land restored to the public domain.
He does not deny, but acknowledges, that he sought a starting point as
near said tract as possible, and yet be outside the prohibited territory.
The route, after crossing the river (the North Fork of the Canadian)
was steep and through timber for a short distance-about a quarter of
a mile. The following is his own story of the run-omitting questions:

The horse I rode was a good horse-fast; he made the winning on the Oklahoma
race track on the Fourth of July; I rode him just as fast as he could run; I got him
headed in the direction and let him run; I lost my hat and blanket and one of my
stirrups; the stirrup was torn off early in the race, by the horse running too close
against a tree; when I reached the claim I jumped off the horse; as quick as I got
off I saw parties coming from different directions; so I got back into the saddle and
waved my flag over my head to the people coming in; I thought they could see the
flag better with me on the horse than if I stood upon the ground.

An attempt is made to show that Hensley must have started from
the Kickapoo line before noon, in order to reach the land in controversy
before any of his competitors did. The principal reliance in support
of this contention is the testimony of witness Ivy, who said of Hensley:
"He was in there a minute or two before the other parties came; I don't
know whether they were slow or he was fast." But this testimony
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must be construed in connection with that previously given by the
same witness:

A while before noon I had crossed the river into the Pottawattomie country;
.... I wasn't on the line when the rest of the people made the run; . ... . The
first I saw of Hensley he was coming on a run a quarter of a mile west of the claim,
or about that.

So this witness, after all, does not say that Hensley was in the pro-
hibited territory a minute or two before the other parties; but that he
arrived "there"-where the witness was, nearly a mile inside the line-
"a minute or two before the other parties came": which is precisely
what Hensley himself asserts. After a careful examination of all the
testimony bearing upon this branch of the question, I concur in the
finding of the local officers, who say:

Evidence was also introduced tending to show that Hensley could not have
reached the tract at the time he said he did without having started from the Kicka-
poo line prior to the noon hour. We do not think the evidence sfficient to find
against him on that point.

Upon the question of fact as to whether ltensley made settlement
on the land prior to the date of Waner's entry, the local officers found:

It is questionable whether the settlement he made, and his acts subsequent to his
going on the land on September 22, are sufficient to hold in his favor on the ground
of prior settlement.

In considering this branch of the matter it should be remembered
that
the conditions attendant upon the opening of Oklahoma to settlement require the
recognition of extremely slight initial acts of settlement in determining priorities
between adverse claimants, if such primary acts are followed by residence vithin
such time as clearly show good faith (Penwell v. Christian, syllabus, 23 L. D., 10).

Hensley slept upon the ground the night after the opening-under a
wagon-sheet. He testifies that the next day, September 23, he plowed
about a quarter of an acre. He began the foundation of a house before
the date of Waner's entry (September 26, spra), which he afterward
finished, and he and his family moved into it about the first of Novem-
ber, and has ever since resided there, with his wife and five children.

Waner, the entryman, testifies that on the 24th of September, 1891,
when he first saw the land, he did not notice any plowing or other
improvements. To one question addressed to him on cross-examination
he made a peculiarly evasive answer:

Q. Did you not tell me in my office, here in Oklahoma City, in the fall of 1891, that
you knew Mr. Hensley was the prior settler on this tract of land, but that he couldn't
hold it, because he had been leasing land, and was a sooner?-A. I said. he was a
sooner, and that I believed I could prove every word of it at the trial.

Witness Kay testified that about September 24, or 25-he is positive
that it was before the 26 (the date of Waner's entry)-he "saw a little
patch of breaking done, and a log foundation laid."
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The decision of your office, appealed from, finds that Hensley, "being
the prior settler on the land, had the superior right thereto."

For the reasons hereinbefore given, I concur in the conclusion that
iHensley acquired a superior right to the land in controversy, and there-
fore affirm said decision.

DESERT LAND ENTRY-ALIENATION.

WIEATON V. WALLACE.

An agreement by a desert land entryman to convey title to the land after the sub-
mission of final proof, will not operate to defeat the entry, where said agreement
-was entered into after the passage of the ameudatory act of March 3, 1891, which
recognizes the right of assignment in the entryman, and where the initial entry
appears to have been made in good faith.

An agreement by a desert entryman, made subsequent to the initial entry, to convey
title to the water supply after the submission of final proof, is not ground for
cancellation, if it appears that such agreement was afterwards, and prior to
final proof, repudiated.

Secretary Francis to te Commissioner of the General Land Office, Jan-
(I. I. L.) nary 30, 1897. (C. J. W.)

The land involved herein is the SW. NE. 1- S. NW. t, A. SW. i
and the SE. SW. section 26, and the NE. NW. I and NW. I NE.4
of section 35, T. 6 S., 1. 32 E., M. D. A., Independence, California, land
district.

The records of your office show that on May 4, 1888, Bion Samuel
Wallace made desert land entry for said tract, together with one hun-
dred and twenty acres of adjoining land, and that on February 10, 1891,
shortly before the expiration of the time within which he was by law
required to make final proof, he relinquished his entry, whereupon on
the same day Daniel T. Wallace made desert land entry for the tract
now in controversy, being three hundred and twenty acres.

Septerber 13, 1893, the local officers issued notice of Wallace's inten-
tion to offer final proof on October 28, 1893. At the appointed time
Wallace appeared with Samuel B. Wallace and J. HI. Jackson, two of
the witnesses named in his final proof notice. At the same time
appeared Wesley J. Wheaton, and filed an affidavit of protest against
the final proof on the following grounds:

1. That said Daniel T. Wallace does not own, nor have a clear right to the use of
sufficient water to irrigate said laud and to keep it permanently irrigated.

2. That the reclamation of said land has been effected by the use of water owned
and controlled by another party, and not by the use of any water owned by this
claimant.

That the said entry of Daniel T. Wallace is fraudulent and illegal in this, to-wit:
That at the time said entry was made the said claimant made and entered into a
contract by which he agreed to obtain title to said lands for another party, and that
said entry was made for speculative purposes and not made in good faith.

3. That no water owned by this claimant has ever been conducted upon said land
as required by law, or at all.



DECISIONS RELATING TO THE PUBLIC LANDS. 101

Thereupon on motion of Daniel T. Wallace the case was continiued
until October 30, 1893. On that day Wallace filed an affidavit as
follows:

Daniel T. Wallace being first duly sworn, deposes and says; My name is Daniel T.
Wallace, and I am the identical person who on the 10th day of February, 1891, made
desert land entry No. 619, at the U. S. Land Office at Independence, California,
which said entry embraces the [description of land in controversy].

That afflaut never filed or caused to be filed in the U. S. Land Office at Independ-
ence, Cal., any notice of his intention to make final proof of the reclamation of said
tract of land; that affiant never signed any such notice nor caused the same to be
signed, and that such notice bearing afflant's signature thereto was signed by some
person other than affiant and without affiant's authority or permission.

That afflant received no notice or information of the time or place of making final
proof herein until the 20th day of October, 1893, on which day affiant received a
letter from S. B. Wallace, dated and postmarked at Bishop, Cal., and addressed to
affiant at "Midas, Nev.," which last mentioned place is more than two hundred miles
from the U. S. Land Office at Independence, California; That affiant received said
letter at his ranch, which is twenty-five miles further from said land office than the
distance above stated.

That afflant is not now prepared to make said final proof, nor to prove the recla-
mation of said tract of land, and therefore prays that all proceedings heretofore
had as to said final proof herein, be dismissed ,sntil such time as the same may be
made after legal notice by affiant and claimant herein.

Wheaton filed an affidavit protesting against allowing the entryman
to make proof at any other time, and. alleging that Daniel T. Wallace
and Samuel B. Wallace on May 31, 1893, entered into a written agree-
ment, by the terms of which Daniel T. Wallace was to make final proof
and receive final certificate for the benefit of Samuel . Wallace.

The affidavit was accompanied by a copy of the alleged agreement.
Wheaton also on the same day, but at different hours, filed two affi-

davits executed that day by Samuel B. Wallace.
In the first he states that he was the authorized agent of Daniel T.

Wallace in Inyo county. That S. B. Wallace and ID. T. Wallace
entered into an agreement by which S. B. Wallace was authorized to
do all necessary things preparatory for the submission of final proof
for the lands embraced in D. E. No. 619, so that D. T. Wallace could
come from his home in Nevada and make final proof without delay.
That the copy of the agreement attached to the affidavit of Wesley J.
Wheaton is a correct copy of the original agreement. That at the
instance of D. T. Wallace said S. B. Wallace caused notice of said
final proof to be published, said proof to be submitted on October 28,
1893. That D. T. Wallace appeared with his witnesses at the time
named, but when confronted with a protest refused to proceed with his
final proof.

In the second affidavit he states that on said 28th day of October,
1893, D. T. Wallace did not even have the right to the -use of sufficient
water to irrigate said land, and does not now own or have such water
or water-right, and that the water conducted upon the land belonged
to afflant. That after the water had been run upon the premises,
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affiant transferred to said Daniel certain stock in the Owens River
Canal Company, and that said Daniel T. Wa]lace gave him bond and
security for the return of said stock, after making his final proof.

The following letter in reference to the agreement is in evidence:

AusTIN, Nnv7., September the 18Mt, 1893.
Mr. BIoN WAlLACE, Bshop.

Sill: I have been waiting for some time expecting to hear from you in regard to
proving zip on that land. I am ready at any time to come down and do my part
towards it, and would like to know whether you have got the land in shape so that
it can be proved up on or not, and what you intend to do in regard to it. You know
that the agreement was that it should be ready in August for me to do my share.
Now, sir, I either want you to lie ready soon for me to prove ip on it, or else send me
part of the money that is coming to e on it, so that I will know that you intend to
keep your agreement with me in regard to it. Now lt me hear from you in regard
to it soon, for if I don't I shall have to come down there and see what I can do in
regard to it myself.

Yours in haste, (Signed) D. T. WALLACE.

Wheaton also on October 30, 1893, filed an unco roborated affidavit
of contest against the entry, alleging on information and belief
that the said Daniel T. Wallace at or before the date of said fling upon said lands
made and entered into an agreement for the sale of said lands as soon as he obtained
patent therefor, and that said entry was not made in good faith hut was made and
is now held for speculative purposes.

The local officers on November 11, 1893, granted the entry7man's
request to dismiss the proceedings in regard to the submission of final
proof, and dismissed the protest on the holding that the entryman may
offer final proof at any titme within the lifetime of the entry. Wheaton
appealed from said decision to your office.

During the pendency of the appeal the entryman, on December 20,
1893, gave notice of intention to make final proof, whereupon the local
officers set February 5, 1894, as the date for receiving proof. At the
appointed time the entrymau appeared and submitted his proof; con-
sisting of the testimony of himself and John Schober and William G.
Dixon, two of the witnesses name(d in his notice to make proof, and the
certificate of said William G. Dixon, as secretary of said Owens River
Canal Company, to the effect that the entrymnan is the owner of sixteen
shares of the capital stock of the Owens River Canal Company, enti-
tling him to the use of one hundred and sixty inches of water measured
under a four inch pressure fromn the canal of said company. Wheaton
also appeared and protested against the reception of the final proof,
but did not cross-examine the entryman and his witnesses, although he
was advised by the local officers of his right of cross-examination.
Wallace offered to make payment for the land, but the local officers
refused to receive the money. and on the same day reported the facts
to your office, stating that they will hold the final proof to await the
disposition of contestant's appeal from their office decision of November
11, 1893, dismissing his former protest, and also to await the determi-
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nation of the contest, should a hearing be ordered on the contest affi-
davit filed by Wheaton, October 30, 1893. April 21, 1894, your office
considered Wheaton's appeal, and affirmed the decision of the local
officers dismissing his protest, and also affirmed their action of Febru-
ary 15, 1894, holding the entryman's final proof subject to the contest
proceedings. No comment was made in said decision on Wheaton's
failure to cross-examine the entryman and his final proof witnesses and
to fully present his case at the time of the submission of the Binal proof.
The decision directed the local officers to allow Wheaton to proceed
against the entry ol his affidavit of contest of October 30,1893, if they
consider the allegations sufficient.

June 28, 1894, Wheaton filed an amuended affidavit of contest alleging
that the said entry is fraudulent and illegal because the said Daniel T. Wallace at
or before the date of the said filiug pon said land, made and entered into an agree-
ment for the sale of said land as soon as he should obtain patent therefor; that said
entry was not made in good faith but was made in the interest of another party, and
is now held for speculative purposes.

This affidavit was corroborated by Samuel B. Wallace.
September 14, 1894, the local officers issued notice of contest set-

ting the hearing for October 30, 18'94. After several continuances had
upon the agreement of the parties the case went to trial December 15
1894. The contestant introdced only one witness, Samuel B. Wallace,
to prove his allegations against the validity of the entry, while the
defendant offered no testimony at all.

Samuel B. Wallace testified that on May 4, 1888, he made desert
land entry for the tract in controversy together with one hundred and
twenty acres of adjoining land nder the name of Bion S. Wallace,
and that on February 10, 1891, shortly before the expiration of the
time within which he was by law required t make final proof he relin-
quished his entry for the reason that he had been unable to obtain
water to irrigate the land; that prior to his relinquishment he induced
Daniel T. Wallace to agree to make entry for the land immediately
upon his relinquishment; that he went to the land office in company
with Daniel T. Wallace and filed his relinquishmlent and furnished the
money to pay the land office fees for Daniel T. Wallace's entry. He
further testified on direct examination that le had an understanding
with Daniel T. Wallace at the date of the entry that he was to receive
one-half of the land after final proof, for which he was to give his
nine shares of stock in the Owens River Canal Company, but that this
understanding was never reduced to writing, and that in 1893, he
entered into a written agreement with the entryman by the terms of
which he was to do all the work required by law to be done on the
land, and to pay for advertising the final proof notice, and to pay
$780 after final proof for a title to all of the land. On cross-examina-
tion, he contradicted his statement that he had had'au understanding
with Daniel T. Wallace at the date of the entry for the conveyance of
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one-half of the land; and testified that he did not have such an under-
standing until after the entry was made. He further testified that he
did the work required to be done on the land and paid for advertising
first final proof notice; that he, on October 28, 1893, or a few days
before that date, transferred to Daniel T. Wallace nine shares of stock
in the Owens River Canal Company, but that he took a bond from
the entryinan for a reconveyance of the stock and that the transfer
was not made in good faith, but solely for the purpose of enabling the
entrynan to make a satisfactory showing on final proof that he had a
right to sufficient water to irrigate the land; that Daniel T. Wallace
reconveyed the stock to hint about December 3, 1893; that he did not
induce Wheaton to bring the contest, but that he expected to acquire
title to the land under his written agreement with the entryman, and
that he had the money ($320) ready to make final payment to the local
officers in case the final proof should be accepted. No copy of the
contract alleged to have been entered into between the witness and
the entryman on May 31, 1893, was offered in evidence, but on January
9, 1895, after the hearing had been closed, the contestant without
notice to the entryman filed a certified copy of the complaint in an
action brought by D. T. Wallace against S. B. Wallace in the district
court for the State of Nevada in and for the county of Lander, to
recover damages for the breach of the alleged contract, which is set
out in the complaint.

February 23, 1895, the local officers rendered decision as follows,
after making a statement of the facts:

From the testimony presented it appears that the said Daniel T. Wallace at or
before the date of the said filing upon the said lands, made and entered into an
agreement for the sale of said lauds as soon as he should obtain patent therefor, and
that said entry was not made in good faith but was made in the interest of another
party and is held for speculative purposes. We accordingly recommend that said
entry be canceled.

On the entryman's appeal your office on October 10, 1895, rendered
decision finding that the entryman made the entry in good faith, and
Without any agreement or understanding to convey any part of the
land to Samuel B. Wallace; that at the date of the final proof he had
a clear right to sufficient water to irrigate the land; that he made the
final proof to acquire title for his own use and benefit and without any
intention to convey the land to any other party; and that on May 31,
1893, he entered into an agreeneDt to convey the land to Samuel B.
Wallace after final proof in consideration of certain work to be done
and money to be paid by him, but that said Samuel B. Wallace refused
to keep his part of the agreement and did not expect the land to be
conveyed to him. On this finding, your office held that the agreement
to convey the land was a valid assignment of the entry under section 7
of the desert laud act, as said act is amended by section 2 of the act
of March 3, 1891 (26 Stat., 1095) and affords no ground for the can-
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cellation of the entry. The decision of the local officers was therefore
reversed and the contest dismissed.

Wheaton's appeal from said decision brings the case before the
Department.

The contestant has failed to prove that the entryman had entered
the land under any agreement or understanding to convey any part of
the land to Samuel B. Wallace, or that he entered into the particular
agreement alleged to have been made May 31, 1893. With reference
to any written agreement, all that is proved in accordance with the
rules of evidence, is that such agreement was entered into between the
parties. The agreement itself was not offered in evidence. It was not
shown that any effort was made to have it produced, and no foundation
Iwas laid to authorize the introduction of a copy or to allow its contents
to be shown by parol evidence. If there is any record of the agree-
ment, the fact does not appear. The paper which is denominated a
certified copy of the agreetnent, which is found with the record, is
not a certified copy of the agreement, but the certificate is to the effect
that the paper is a true and correct copy of a complaint in the clerk's
office. This paper was inadmissible, and is not in a legal sense a part
of the record. It was filed with the local officers, without notice to the
other side, after the case bad closed. It does not appear what consid-
eration was given to it by the local officers. Your office construed it,
but it is harmless, since, if it were to be considered as evidence, its
terms show that it has reference to a transfer to be made after final
proof, and was entered into at a time when it would not have been
unlawful to make an assignment of the entry under section seven of
the desert land act, as amended by the act of March 3, 1S91 (26 Stat.*
1095).

It has-never been carried into effect. S. B. Wallace, one of the parties
to it, and protestant's chief witness, repudiates it and claims nothing
under it, while the e61tryman subinits his fimia] proof on an entirely dif-
ferent basis from the one contemplated by the agreement. It is insisted,
however, as testified to by S. B. Wallace, that there was an antecedent
verbal agreement in reference to certain shares of water stock to be fur
nished the entrymen, but the witness admits that it was made subse-
quent to the date of the entry of D. T. Wallace, and this being conceded,
it could only have reference to acts thereafter to be perfor1ned, and
which were abandoned and never performed. If D. T. Wallace had
carried out the scheme of submitting his final proof on a false basis, it
would have been rejected, and his entry canceled.

The mental state, or mere purpose of an eutrymnan, is only to be con-
silered in connection with some material act to be performed by him,
either in uking the entry or perfecting it. A fraudulent agreement to
be acted on in the future, entered into before or at the time of entry
will vitiate it, because the illegal purpose and the act of entry are con-
joined and coexistent. The contestant is in the attitude of denying that
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an illegal purpose or-scheme which has reference to a future act to be
performed can be abandoned before it ripens into an act, and its conse-
quences avoided. This may be true to a limited extent in the domain
of morals, but, in law, the mere entertaining of an unlawful purpose,
which is abandoned, while it is yet only a purpose, and never acted
upon, is without penalty. The illegal purpose which the contestant
charges against the entryman had its origin between the two material
acts of making entry and offering final proof: We have already seen
that the entry is untainted, and it now remains to be seen how it affects
the final proof.

The offense of the entrvman is that at one time he contemplated
basing his final proof on the spurious ownership of certain water rights,
but becoming alarmed, backed out from doing this, and became the
owner in his own right of the necessary water and water rights on
which lie submitted his final proof. It is not denied that the land was
reclaimed, and that the entryman was the owner of the water and water
rights necessary for its proper irrigation, when his final proof was sub-
mitted. This proof meets the requirements of the law.

Your office decision is accordingly affirmed.

SCHOOL LANDS-INDE-MNITY SELECTION-APPROVAL.

TODD V. STATE OF WASHINGTON.

The authority of the Secretary of the Treasury in the matter of school lands con-
ferred by the act of May 20, 1826, was transferred to the Secretary of the Interior
by the act organizing the Interior Department.

The approval of a school indemnity selection by the Secretary of the Interior passes
the title thereto, and, in contemplation of law, makes such selection the act of
the Secretary, and it is thereafter not material to inquire how such selection was
made in the first instance.

The provisions contained in sections 10, and 1, of the act of February 22, 1889, in
so far as in conflict with sections 2275 and 2276, R. S., are superseded by the act
of February 28, 1891, amending said sections.

Secretary Francis to the Commissioner of the General and Office, Jan-
(I. H. L.) iary 30, 1897. (C. J. G-.)

Thomas W. Todd has appealed from your office decision of September
23, 189I, sustaining the action of the local officers in rejecting his home-
stead application of August 5, 1895, for the NE. of See. 9, T. 38 N.,
P. 2 E., W. Al., Seattle land district, Washilgton.

The ground for such action was that the said tract was not public
land of the United States, the same being included in list No. 1 of
school indemnity selections approved May 4, 1895, and certified to the
State of Washington, and therefore not subject to homestead entry.

It would seem that the said selection was regular and valid notwith-
standing the contention of the appellant to the contrary.
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The appeal urges that the said selections are invalid for the following
reasons:

1. The county commissioners were not authorized to select land in lien of defi-
ciencies for natural causes.

2. Because Washington was not entitled to indemnity on the basis employed.
3. Because the township in which this land was selected was not entitled to the

amount selected.
4. Because the act of February 22,1889, repealed the acts reserving said land so

far as they apply to Washington.
5. Because the act of February 22, 188 , has provided school lands for the State,

and the manner in which she may acquire them.
6. Because the cause for the reservation of the land has ceased to exist.

It will not be necessary for the purposes of this decision to consider
the foregoing assignments in regular order.

Section 20 of the act of March 2, 1853 (10 Stat., 172), establishing the
territorial government of Washington, provides-

That when the lands in said Territory shall be surveyed under the direction of the
government of the United States, preparatory to bringing the samne into market or
otherwise disposing thereof, sections numbered sixteen and thirty-six in each town-
ship in said Territory shall be, and the same are hereby, reserved for the purpose of
being applied to common schools in said Territory. And in all cases where said sec-
tions sixteen and tirty-six, or either or any of them, shall be occupied by actual
settlers prior to survey thereof, the county commissioners of the counties in which
said sections so occupied as aforesaid are situated, be, and they are hereby, author-
ized to locate other lands to an equal amount in sections, or fractional sections, as
the case may be, within their respective counties, in lieu of said sections so occupied
as aforesaid.

The act of February 26, 1859 (11 Stat., 385), authoiized the settlers
on sections sixteen and thirty-six, provided for in the above act, to
pre-empt their settlement claims; and if said sections happened to
be reserved or pledged for the use of schools, other lands were appro-
priated in lien. of such as might be patented by pre-emptors, the said
lands to be selected and appropriated in accordance with the principles
of adjustment and the provisions of the act of May 20, 1826 (4 Stat.,
179). The latter act provides that the selections shall be made by the
Secretary of the Treasury; hence, the appellant contends that there is
no authority under the act of February 26, 185), for the said selections
to be made by the county commissioners, they not being specifically
mentioned as in the act of March 2, 853.

The Department of the Interior was created by the act of Congress
approved March 3, 1849 (9 Stat., 395). Section three of said act
provides-

That the Secretary of the Interior shall perform all the duties in relation to the
General Land Office, of supervision and appeal, now discharged by the Secretary of
the Treasury.

In section 441 of the Revised Statutes the Secretary of the Interior
is charged with the supervision of public business relating to the public
lands.
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Hence, all the powers relating to the public lands conferred upon the
Secretary of the Treasury by the act of May 20, 1826, were transferred
to the Secretary of the Interior by the act of March 2, 1849, organizing
the Department. So, granting that the selections herein should be
made in accordance with the provisions of the act of 1826, as contended
by plaintiff, yet, by virtue of the organic act of 18t9, as embodied in
said section 441 of the Revised Statutes, the said selections could be
made by the Secretary of the Interior, and still be in accordance with
the provisions of the act of 1826. Notwithstanding no specific mention
is made of the county commissioners in the act of 1859, still the power
to make the selections remains with the Secretary of the Interior by
virtue of legislation subsequent to the act of 1826, So long, therefore,
as they are made under the authority and approval of the Secretary of
the Interior it matters not how they were made in the first instance.
When approved by the Secretary of the Interior they under the law
become his selections. The fact that the selections were made in the
first instance by the county commissioners, does not on that acount
invalidate them. The approval of the selections is the act that passes
title, and as has been shown the Secretary of the I-nterior possesses
the authority to make this approval.

Nearly all other propositions contained in the assignment of errors
were definitely decided in the case of Daly v. State of Washington (20
L. D., 35). It was held in that case that a selection is not necessarily
invalid though in excess of the basis on which it is made, for the reason
that the excess was undoubtedly in compensation for a deficiency in
some other selection embraced in the list; that the act of February 26,
1859, is applicable to the State of Washington, as previously held in
the cases of John AT. Bailey et al. (5 L. D., 216), Hulda M. Smith (11
L. A., 382), and Sharpstein v. State of Washington (13 L. D., 378); and
that the reservation created by the act of March 2, 18.3, is not released
by the enabling act of February 22, 1889 (25 Stat., 676), as held in the
case of L. E. Wheeler (11 L. D., 381). See also cases of Levi Jerome
et al. (12 L. D., 165), and Sharpstein v. State of Washingtoi (supra).

A lengthy argument is filed by the appellant in support of the errors
assigned, and especially in an endeavor to show that the act of Febru-
ary 26, 1859 (R. S. 2275 and 2276), was repealed by the act of February
22, 1889. The act of February 26, 1859, was a general act, and the
apparent conflict between said act and sections 10 and 11 of the act of
February 22, 1889, has been recognized by the Department, and it has
been held that the provisions contained in sections 10 and 11 of the
last mentioned act are superseded by the act of February 28, 1891 .(26
Stat., 796), amendiig sections 2275 and 2276 of the Revised Statutes.
Thus, in the instructions to your office dated April 22, 1891 (12 L. D.,
400), it was stated
that the provisions of the prior act of February 22, 1889, in so far as they are in
conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended
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by the later act of February 28,1891, are superseded by the provisions of said see-
tions as amended, and the grants of school lands to those States mentioned in said
act of February 22, 1889, are to be administered and adjusted under the provisions
of this later general law.

The appellant herein makes no allegation of settlement prior to the
survey of lands i the field, which would bring him within the provi-
sions of sections 2275 and 2276 as amended. His homestead application
was presented August 5, 1895, and hence was properly rejected, the land
having been approved to the State May 4, 1895.

Your office decision is hereby affirmed.

PRIVATE LAND CLAIM-ACT OF JULY 7, I S38.

THE PERRINE GRANT.

The grant made to Dr. Perrine by the act of July 7,1838, and subsequently conferred
by Congress upon his heirs, was a grant i praesenti, conveying the legal title to
the grantees, defeasible only by forfeiture duly declared by act of Congress; and
until such forfeiture e so declared the grantees have the right to make the
settlement required as a condition precedent to the issue of patent.

Where the attention of Congress has been called to the fact that the conditions sub-
sequent in a grant have not been complied with, and no action is taken by Con-
gress, such failure to act will be taken by the Department as an expression of
the legislative will that the decisions of the courts be accepted as a guide in
administering the law.

The right of settlement on the granted premises is restricted to the grantees or those
claiming under them, and all other settlers thereon are naked trespassers; and
their settlements may be claimed by the grantees as a fulfillment of the condi-
tions of the grant, whenever the settlement is such as the grant requires.

If the terms of the grant are complied with it inures to the beneficiaries thereunder,
and patent will issue accordingly; it is therefore not material for the government
to inquire as to the interest of others in said grant.

Secretary lFrancis to the Commissioner of the General Land Office, Jan-
(I. H. L.) nary 30, 1897. (P. J. C.)

I am in receipt of your report, of date January 9, 1897, upon a com-
munication addressed to this Department by the Honorable Thomas
El. Carter, United States Senate, of date December 31, 1896, in refer-
ence to the Perrine grant in Dade county in the State of Florida.

The communication is as follows:
Referring to your recent communication concerning the Perrine land grant in Fla.,

addressed to the Senate Committee on Public Lands I, as chairman of the sub-com-
mittee having the matter in charge have been informed that proofs of compliance
with the terms of the grant are now before the Commissioner of the General Land
Office awaiting examination..

Desiring to dispose of the matter, I have the honor to request-that the proofs
referred to be taken up for examination at the earliest practicable date and that I be
advised of the conclusion of your Department as to their sufficiency.

The subject of this inquiry, the Perrine grant, is a matter that has
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been called to the attention of your office and the Department by those
interested since the first grant to Doctor Henry Perrine in 1838. Its
history, together with that of. the original grantee, is replete with inci-
dents in connection with the early settlements of South Florida and
endeavors to cultivate and propagate the plants contemplated by the
act, together with many distressing incidents brought about by the
Seminole Indian War, which prevailed throughout that region for
nearly a quarter of a century after the territory had been purchased
from Spain. The history of it, so far as necessary to determine the
matter that has been again recently brought to the attention of the
Department, is as follows:

Congress by act of July 7, 1838 (5 Stat., 302), passed the following act:
Whereas in obedience to the Treasury circular of the 6th of September, eighteen

hundred and twenty-seven, Doctor Henry Perrine, late American Consul at Cam-
peachy, has distinctuished himself by his persevering exertions to introduce tropical
plants into the United States; and whereas he has demonstrated the existence of a
tropical climate in southern Florida, and has shown the consequent certainty of the
immediate domestication of tropical plants in tropical Florida, and the great proba-
bility of their gradual acclimation throughout all our southern and south-western
states, especially of such profitable plants as propagate themselves on the poorest
soils; and whereas, if the enterprise should be successful, it will render valuable our
hitherto worthless soils, by covering them with a dense population of small cultiva-
tors and family manufacturers, and will thus promote the peace, prosperity, and
permanency of the Union: Therefore, be it enacted by the Senate and House of
Representatives of the United States of America in Congress assembled, that a town-
ship of land is hereby granted to Doctor Henry Perrine and his associates, in the
southern extremity of the peninsula of east Florida, to be located in one body of six
miles square, upon any portion of the public lands below twenty-six degrees north
latitude.

SEC. 2. And be it further enacted, that the said tract of land shall be located
within twio years from this date, by said Henry Perrine, and shall be surveyed under
his direction, by the surveyor of Florida, provided, that it shall not embrace any
land having sufficient quantities of naval timber to be reserved to the United States,
nor any site for maritime ports or cities.

SEaC. 3. And be it further enacted, that whenever any section of land in said tract,
shall be really occupied by a bona fide settler, actually engaged in the propagation
or cultivation of valuable tropical plants, and upon proof thereof being made to the
Commissioner of the General Land Office, a patent shall issue to the said Henry
Perrine and his associates.

SEC. 4. And be it further enacted, that every section of land in the tract aforesaid,
which shall not be occupied by an actual settler, positively engaged in the propaga-
tion or cultivation of useful tropical plants, within eight years from the location of
said tract, or when the said adjacent territory shall be surveyed and offered for sale,
shall be forfeited to the United States.

It is shown by the voluminous correspondence of Doctor Perrine,
after the passage of this act and until some time in the year 1840, that
although the obstacles he was forced to encounter in order to carry out
the terms of the grant were almost insurmountable, he did make an
effort so to do, moved his family there and resided upon the land that
he had selected in compliance with this act. It is shown by the same
correspondence that he planted some of the plants that were contem-
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plated, but owing to the unsettled conditions, marauding bands of
Indians infesting the country, the efforts were confined to a very small
area, upon which it seems he started a nursery for the purpose of pro-
ducing the plants that he intended experimenting with. While engaged
in this work at Indian Key, some time i the summer of 1840, Doctor
Perrine was murdered by the Seminole Indians, his wife and children
barely escaping with their lives; his house, furniture, library, out build-
ings, and other valuable improvements were burned and destroyed.

Congress, by the act of February 18, 1841 (6 Stat., 819), passed the
following supplemental act:

Whereas, under the provisions of the act, to which this act is a supplement, Doctor
Henry Perrine made, in the manner thereby required, the location therein author-
ized; and while engaged in the necessary measure to carry into effect the object
contemplated by said act, was murdered by the Seminole Indians; and whereas Mrs.
Ann F. Perrine, the widow of the said Doctor Perrine is anxious to continue the
undertaking thus commenced by her late husband, but is prevented from so doing by
the continuance of the Indian War in Florida: Therefore, be it enacted, etc., that
Mrs. Ann F. Perrine, the widow of the said Henry Perrine, and Sarah Ann Perrine,
Hester M1. S. Perrine, and Henry E. Perrine, his surviving children, are hereby
declared to be entitled to all the rights and privileges vested in and granted to the
said Doctor Henry Perrine, by the act to which this is supplement, and that the
time li:ited by said act, in which every section of said grant should be occupied to
prevent the forfeiture of the same to the United States, be, and the same is hereby,
extended to eight years from and after the time when the present Indian War in -

Florida shall cease and determine.

The land was officially surveyed in 1847 and the tract theretofore
designated by Doctor Perrine in person was set aside for him, and
embraces lands described as follows: Sections 12, 13, 24, 25 and 36 T.
55 S., R. 39 E.; Section 1, T. 56 S., R. 39 E.; Sections 7, 8, 9, 1,11, 14,
15, 16, 17, 1s, 19, 20, 21, 22, 23, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, T. 55
S., R. 40 E.; and Sections 2, 3, 4, 5, ad 6, T. 56 S., E. 40 ., Tala. Mer.

It appears that after the passage of the supplemental act the widow
and children of Doctor Perrine undertook to carry out the provisions
of the same by establishing settlers on each section. Thirty-six fami-
lies from the Bahama Islands were engaged came over and commenced
to establish their homes on the land, but were soon compelled to aban-
don them by reason of being frightened or driven off by the Seminole
Indians.

Some effort, however, was evidently made by these inhabitants, or
the heirs directly, to comply with the terms of the act, as 1 find in the
record the affidavits of Alexander Mackay, B. R. Fletcher and Wil-
liant H. Mears, sworn to on April 5, 1848, in which they say that they
superintended the planting of "sea sal hemp" and lime seed; each of
them enumerate the sections of land upon which this planting was
done, and an examination of the same shows that it covered every one
of the sections included in the grant.

It appears that the representatives of the heirs in 1850 presented a
memorial to Congress praying that the terms of the grant be extended
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owing to the unsettled conditions that then prevailed in that vicinity.
No action, however, seems to have been taken by Congress in relation
to the matter.

It is a matter of history that the Seminole War, which was referred
to by Congress in the supplemental act, was one of long duration and
seriously retarded the settlement of that part of the country. It
appears, however, by the records in the War Department, that open
hostilities officially ceased in December, 1855; yet it is certain that
there were marauding bands still harassing the settlers for some time
thereafter.

From 1862 down to the present time the heirs of Doctor Perrine have
been before your office, the Department and Congress, persistently
demanding that their rights to the grant should be recognized; but
little seems to have been accomplished in the matter except by reports
made from your office to Congress in relation to the status; and in that
of March 17, 1887, your office recommended that patents be issued to
three sections named, because proof had been made of compliance
with the act.

It appears that the land embraced in the grant was regularly with-
drawn and set apart under the provisions of said act of 1838, and
although there had not been a strict compliance with its terms by the
heirs of Doctor Perrine, and proof made as required, yet the lands had
been held not subject to disposal on any account until Congress shall
have given authority to restore the same to the public domain.

The State of Florida at one time laid claim to the land under the
swamp act of 1850, and in 1873 made selection of the same, but in
view of the priority of the Perrine grant these selections were sus-
pended by your office and no steps taken in relation thereto until the
rights of the grantees were fully determined.

The inquiry of Senator Carter, quoted above, in relation to this
grant, seems to have been brought about because of the introduction
of a bill in the first session of the fifty-fourth Congress to restore to
the public domnain i the lands within the grant, to enable settlers
within the limits of the same to homestead the tracts actually occupied
by them.

The report of your office has been forwarded to the Department, by
reason of the request of Senator Carter, together with all the records
in comection with the matter, and it has been deemed advisable to
investigate the subject with a view of determining whether or not any
further legislation is required or whether the parties have complied
with the terms of the grant sufficiently to warrant the issuance of
patents to them.

After mature deliberation upon this subject, I am convinced that the
grant to Doctor Henry Perrine, subsequently conferred as it was by
the act of Congress upon his heirs, was a grant in jraesenti, conveying
the legal title to the grantee, defeasible only by forfeiture duly declared
by act of Congress. Until such forfeiture be so declared the grantee
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has the right to make the settlement required by the grant as a condi-
tion precedent to the issuance of patent, as contemplated by the acts
of Congress, and whenever the requirements of the grant have been
complied with as to any section of the township, and proofs thereof
submitted and accepted, a right to title thereto has vested, and Con-
gress can not declare a forfeiture thereof without impairing the validity
of the grant.

That the grant is one in praesenti is conclusively decided by the
supreme court in Schulenberg v. Harriman (21 Wall., 44). The question
before the court in that case was the construction of an act granting
lands to the State of Wisconsin to aid in the construction of railroads,
and by the first section it is declared, "that there be and is hereby
granted to the State of Wisconsin," etc., certain sections of land enu-
merated. And it was provided further, in the fourth section, that,
if said road is not completed within ten years, no further sales shall be made, and
the lands unsold shall revert to the United States.

Determining whether this grant should be forfeited because the road
was not constructed strictly according to the terms of the statute, and
referring directly to the last quotation above, the court say:

It is settled law that no one take advantage of the nonperformance of a condition
subsequent annexed to an estate in fee, but the grantor or his heirs, or the successors
of the grantor if the grant proceed from an artificial person; and if they do not see
lit to assert their right to enforce. a forfeiture on that ground, the title remains
unimpaired in the grantee. The authorities on this point, with hardly an exception,
are all one way from the Year Books down. And the same doctrine obtains where
the grant upon condition proceeds from the government; no individual can assail
the title it has conveyed on the ground that the grantee has failed to perform the
conditions annexed.

In what manner the reserved right of the grantor for breach of the condition must
be asserted so as to restore the estate depends upon the character of the grant. If
it be a private grant, that right must be asserted by entry or its equivalent. If the
grant be a public one it must be asserted by judicial proceedings authorized by law,
the equivalent of an inquest of office at common law, finding the fact of forfeiture
and adjudging the restoration of the estate on that ground, or there must be some
legislative assertion of ownership of the property for breach of the condition, such
as an act directing the possession and appropriation of the property, or that it be
offered for sale or settlement.

The doctrine here announced by the court has been followed by it in
a great number of cases subsequently, notably those of Van Wyck v.
Knevals, 106 U. S., 360; St: Lous &c., Railway v. McGee 115 U. S.,
469; Bybee v. Ore. and Cal. R. R. Co. 139 U. S. 663; Deseret Salt Co.
v. Tarpey, 142 U. S., 241; and Lake Superior Ship &c. Co. v. Cunning-
ham, 155 U. S., 354.

The principle decided in these cases has been invariably applied by
the Department in the construction of similar grant. See Cooper et al.
v. Sioux City R. R. Co., 1 L. D. 345; in re Central Pacific R. R. Co.,
? L. D., 489; Wisconsin R. R. Co., 5 L. D., 81; Wisconsin Central R. t.
Co., 6 L. D., 190; and Plaetke v. Central R. R. Co., 10 L. D., 317.
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It has also been decided by the Department that where the attention
of Congress has been called to the fact that the conditions subsequent
have not been complied with (as in this case by a petition of the
grantees in 1850 and again in 1887), and no action is taken by the Con-
gress, the Department accepts its failure to act as an expression of its
will that the decisions of the court shall be taken as its guide in admin-
istering the law. Daneri v. Texas and Pacific R. R. Co., 2 L. D., 518.

In view of these authorities it would seem that if there has been a
compliance with the terms of the act upon the part of the grantees,
even though it may have been since the close of the Seminole War, as
contemplated by Congress in the supplemental act, the fee of the land
still rests in them, and before final action by Congress, or judicial pro-
ceedings instituted, patents may be issued to the grantees.

It may be said further, that the right of settlement upon the granted
premises would be restricted to the grantees or those claiming under
them, and all other settlers thereon are naked trespassers and their
settlement may be claimed by the grantees as a fulfillment of the con-
dition of the grant whenever the settlement is such as the grant
requires.

It appears that there were a number of settlers on the lands, and in
December, 1896, all of them with the exception of John W. Roberts
Sarah M. Roberts, James A. Smith, John F. Roberts and George H.
Mehring, made proof before a United States Commissioner, and the
same was transmitted to your office. It is not deemed advisable to go
into details regarding this proof. Its sufficiency is a matter your office,
must primarily pass upon, which has not yet been formally done. It
is sufficient in this connection to say that in your office letter of Jan-
uary 9,1897, reporting on reference of letters of Senator Carter, it is
said, the proofs appear to me to be in compliance with the provisions
of Sec. 3 of the act of July 7, 1838."X

Your office during the month of January, 1897, has forwarded to the
Department several letters written by the three Roberts, Mehring and
Smith, the persons who, as stated above, refused to make final proof,
and one E. I. Robinson, who is acting as attorney for the others. The
same parties have also written letters to the Secretary of the Interior;
a!so to a United States Senator, who has forwarded copies of the
letters he received to the Department. These letters are not deemed
of sufficient importance as bearing upon any question as to the validity
of the grant or the improvements placed thereon by themselves or those
who did rmake final proof, to warrant more than a passing consideration.

Yn your office report to the Department, of January 9 1897, you refer
to the letter of Robinson and say:

I thinky no showing is made by the said letter which would warrant the sending of
an inspector -to Frida, or which woluld raise any presumption of bad faith against
te claimants under the grant.

I concur i this. The statements are not under oath, and can not
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therefore be accepted to overcome the final proof. Aside from this
there is nothing charged, even if sworn to, that would defeat the grant
or warrant sending an inspector. The parties do not state that there
has been any failure to comply with the terms of the grant in regard
to the particular tracts they occupy.

The particular grievance of these persons seems to be against certain
railway companies which appear to have been instrumental to some
extent in the development of the lands. It is not shown by the record
before me what interest the companies have in this land, and it is
wholly immaterial what their interest may be. If the terms of the
grant are complied with, even if railway companies have assisted in
doing so, the grant inures to the beneficiaries nuder the grant, and the
patents will necessarily run to them. Any grievances, therefore, the
settlers may have against the companies is a matter between themselves
and not one the government will take part in.

These same pafties have also forwarded a copy of an affidavit sent
to the vice president of the East Coast Railway Company in which is
recited at some length their grievances. But as said in eference to
the letters, the matters therein contained do not raise any question the
government can consider.

There is also a copy of another affidavit made by the same parties,
not addressed to any one, but inasmuch as it says,
that if a government inspector authorized to take depositions of settlers and thor-
oughly honest should come down here he would be kept busy a long time investi-
gating injuries to the settlers and frauds against the government,

1 take it that it was meant for your office, yet why a copy and not
the original should have been filed is unexplained. I addition to this
suggestion in regard to sending an inspector it appears that all they.
ask is for the government to arrange so that they can deal directly with
the government in regard to securing their titles.

As before said the Department is powerless to aid them even if the
matter were properly presented for its consideration. By the terms of
the grant patents must issue in accordance with the terms of the acts
and could not be given either to the settlers or the railway companies.

The record is returned to your office with directions to examine the
final proof submitted and if found satisfactory to issue patents to the
beneficiaries of said grant.

It is so ordered.
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SALT SPRINGS AND SALINE LANDS-SELECTION.

STATE OF OREGON ET AL. V. JONES.

The provisions in the act of February 14, 1859, granting salt springs and adjacent
lands to the State of Oregon, and the act of December 17, 1860, amendatory
thereof, so far as they fix a time for selections under said grant, are directory,
and not mandatory; but as the grant so made only becomes effective as to spe-
cific tracts on selection by the State, the right to make sch selectimns after
the expiration of the time fixed therefor will be defeated by an intervening
adverse right asserted under the general provisions made for the disposal of
saline lands by the act of January 12, 1877.

Secretary Francis to the Comamissioner of the General Land Office, Feb-
(I. El. L.) ruary 6, 1897. (C. J. W.)

On September 11, 1895, David R. Jones filed an affidavit duly cor-
roborated, alleging that the SW. 4 of SW. of See. 4 and NW. of
NW. J of Sec. 9, SW. 1 of SE. of See. 8 and NW. 1 of NE. of Sec. 17,
T. 35 N., R. 25 E., VW, M., Lakeview, Oregon, were lands unfit for culti-
vation and were saline in character, and should be disposed of as saline
lands. On September 25, 1895, proof was submitted in support of said
allegations, and on that day, based on the evidence so submitted, the
local officers rendered a joint decision, finding the land to be saline in
character and recommending its sale.

By letter "C" of date November 23, 1895, your office ordered said
land to be advertised and offered for sale, in accordance with the pro-
visions of the act of January 12, 1877 (19 Stat., 221). The land was
advertised in accordance with departmental regulations and was sold
on February 21, 1895 to David R. Jones, who was the highest and best
bidder, and cash certificates Nos. 1867 and 1868 were issued covering
said purchases. Subsequently J. K. Barry, who was present and a
competitive bidder at said sale, filed a protest against the issuing of
patents to Jones on his cash entries, and asking that said sales be set
aside and declared void, and that no more lands in Oregon be sold
under said act of 1877, until salt springs and contiguous lands granted
to the State for its use by act of Congress of February 14, 1859 (11
Stat., 384), have been selected by the governor thereof to the extent
named in the grant. On April 21, 1896, your office considered the
report of the local officers, touching said sale and Barry's protest, and
held that the sale of the lands was authorized by said act of January
12, 1877; that the proceedings connected with said sale were regular
and that Jones was entitled to patents for the tracts sold. It was
further held that Barry had no right or interest to be considered, and
as he exhibited no authority to represent the State of Oregon, he had
no right to intervene and his protest should be dismissed.

From this decision Barry appealed. Pending said appeal, but before
the papers in the case were transmitted here, the governor of Oregon
transmitted to your office an application to select the same lands included
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in the sale to Jones, under the aforesaid act of February 14, 1859, which
application was transmitted here by your office as a part of the record
in said case. W. K. Barry filed his protest, but neither he nor his coun-
sel exhibited any authority to represent the State of Oregon up to the
time your office decision was rendered. Since the application of the gov-
ernor to make selection of the land in question has been filed, the attor-
ney who filed the protest, has also filed authority to represent the State,
so that the State may now be considered as a proper party to the case
and as properly represented. While your office properly held Barry's
protest for dismissal as the record then stood, as the State now makes
the protest its own by adoption, Barry's right to file and nainitain it
becomes inconsequent, and need. not be further considered, inasmuch
as said protest asserts the right of the State to be paramount. The
application of the governor of Oregon to make selection of the land
included in Jones' purchase is met by a protest filed by Jones in the
form of a motion to reject the list of selections. The contentions thus
presented call for an interpretation of the acts of February, 1859 (11
Stat., 384), of December 17,1860 (12 Stat., 124) and of January 12,1877
(19 Stat., 221). The contention of the State is that the provisions in
the first named acts, as to the time within which the State shall make
its selections, are directory and not mandatory, and therefore until the
claim of the State is first satisfied, sales of saline lands under the act
of January 12, 1877, are made subject to the existing prior right of the
State to select such land under its grant.

The correctness of this contention i denied by Jones. Some of the
questions presented by the present record aLnd contentions were consid-
ered here in the somewhat similar case of State of Colorado, ex parte
(10 IL. D., 222), and the ruling in that case as far as the same is applica-
ble to the present one will be followed. It is to be observed, however,
that individual rights were' not in issue in that case, and it is stated in
the body of the decision,

Had third parties intervened prior to the selection and initiated proceedings under
the act of 1877 touching the lands in question, the right of the State thereto might
have been lost.

Here Jones initiated proceedings under the act of January 12, 1877;
proved the lands to be saline in character; had become the purchaser
of them; and had paid the purchase price to the government, before the
State made any motion to select these lands under its grant. In the
Colorado case, it was held, that the act of January 12, 1877, did not
repeal the earlier act making the grant to the State, and that the two
acts might stand together, each having a separate field in which to
operate, and providing different methods of acquiring title to saline
lands.

The act making the grant to Colorado was as follows:
That all salt springs, within said State, not exceeding twelve in number, with six

sections of land adjoining, and as contiguous as may be to each, shall be granted to
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said State for its use, the said land to be selected by the governor of said State
within two years after the admission of the State, and when so selected to be used
and disposed of on such terms, conditions and regulations as the legislature shall
direct; Protrided, That no salt spring or lands the right whereof is now vested in
any individual or individuals, or which hereafter shall be confirmed or adjudged
to any individual or individuals, shall by this act be granted to said State.

The language of the act under consideration, granting salt springs
to the State of' Oregon, is in the same terms as the Colorado grant,
except that the selection is to be made in one year after the admission'
of the State instead of two years as in the Colorado act. The act of
17th of December, 1860 (12 Stat., 124), amending this act, amends it
only in the matter of time within which the selection is to be made, by
extending it to any time within three years from the passage of the
amendatory act. It appears therefore that the language to be construed
in order to determine the character of the grant is the same in both
grants referred to. As it was held in the Colorado case that the pro-
vision i reference to the time within which the selection should be
made was directory, and that a failure to make such selection within
that time would not of itself work a forfeiture of the grant, a different
construction of this clause of the act can not now be given without
overruling said decision, and no sufficient reason for doing this appears.

The act of February 14, 1859 (11 Stat., 334) took effect on its
approval, and was a grant to the State of certain salt springs and
lands in connection therewith, thereafter to be selected by the gov-
ernor. The grant operated to pass the title to a certain number of salt
springs and the prescribed amount of lands in connection with each,
from the government; but it did not and could not attach to any spe-
cific salt springs or sections of land until selection was made. The
act does not in any way limit the power of Congress to provide other
methods of disposing of lands of the class contemplated, so long as
the same remain unselected. Congress had the pwer to pass the act
of Jannary 12, 1877, and as the act of February 14, 1859, is not repealed
or affected by it, effect should be given to both acts as far as may be.

We here have, therefore, a case where one of the principles announced
in the case of Shepley et al. v. Cowen et al. (91 U. S., 330) is applicable.
That is we have two modes of acquiring title to saline lands, both of
which may stand. The rule announced in the case referred to, is that
in a particular case, where two modes exist of acquiring title from the
government, the one will prevail under which the first initiatory step
was taken. Here the first step was taken under the et of January 12,
1877, and by Jones.

In support of the contention that title passed to the State of Oregon,
to the particular land in question, on the approval of the act of Feb-
ruary 14, 1859, the special report in reference to compromise and settle--
ment between the United States and the State of Arhansas, No. 1958, is
referred to as an official admission of the correctness of the construction
contended for in this case. This report is not authority for the prin-
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ciple insisted upon. It is nowhere conceded that the government had
parted with the title to saline lands by its original granting act of salt
springs to the State of Arkansas, and the very fact that the settle-
ment recomnmended was recommended as a compromise only, deprives
it of value as a judicial precedent. It is a mere recommendation of
terms of compromise, which have not yet been approved by Congress.
The construction of the act contended for by the State does not seem
to be in harmony with the following proviso of the act:

Provided, that no salt spring or land, the right whereof is now vested in any indi-
vidual or individuals, or which may hereafter be confirmed or adjudged. to any
individual or individuals shall by this article be granted to said State.

After due consideration of the several acts of Congress referred to'
and the authorities cited, my conclusions are:

1. That the doctrine announced in the Colorado case, supra, constru-
ing a similar act to the one here in question to the effect that the pro-
visions of said act relative to the time within which selections of salt
springs are to be made by the State, are directory and not mandatory,
will be adhered to.

2. That the grant becomes operative, in the sense of attaching to
specific lands, only on selection by the State. (139 U. S., 1-5).

3. That the application of the State to make selection of the lands
purchased by Jones should be rejected, because his right attached
before it made the application, but the right of the State. to make
selection of any unappropriated saline lands in said State in satisfac-
tion of its grant is recognized.

Yonr office decision is affirmed.

RAILROAD GRANT-SECTION 2, ACT OF APRIL 21, 1876.

GOODRIcH V. CALIFORNIA AND OREGON LAND CO.

The provisions of section 2, act of April 21, 1876, are not restricted to persons who
made entries under section 1, of said act, but apply, in the event of abandon-
ment by such original entrymen, to cases where " under the decisions and rul-
ings of the Land Department," the lands covered by such original entries have
been "re-entered by pre-emption or homestead claimants who have complied
with the laws governing pre-emption and homestead entries," and submitted
satisfactory proof of such compliance.

Secretary Francis to the Gommissioner of the General Land Office, Feb-
(I. II. L.) ruary 6, 1897. (E. M. R.)

This case involved the E. 3 of the NE. of Sec. 9, T. 30 S., E. 46 E.,
Lake View land district, Oregon, and is before the Department upon
appeal, by the California and Oregon Land Company, from your office
decision of October 21, 1895, awarding the tract in controversy to
Amelia Goodrich.
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The record shows that this tract is within the primary limits of the
grant made by the act of July 2, 1864 (13 Stat., 355), to aid in the con-
struction of the Oregon Central Military Road, as shown by the with-
drawal made on account thereof on May 2,1876. Two maps showing
the definite location of this road were filed in the Department-one on
March 17, 1869, and the other on February 28, 1870.

This tract was listed on August 23, 1883, by the California and Ore-
gon Land Company, successor in interest to the aforesaid road company.

April 15, 1874, A. C. Goodrich filed declaratory statement for the
tract in controversy, alleging settlement on July 1, 1873. May 2,1889,
Amelia Goodrich filed declaratory statement for the same tract, alleg-
ing settlement on November 18, 1888. After notice given, proof was
made by the said Amelia Goodrich, and final certificate was issued
January 7, 1891.

The land in question was withdrawn by your office letter of date April
15i 1876, which was received on May 2,1876, upon which date the with-
drawal became effective. At that date this tract was covered by the
declaratory satement of A. C. Goodrich.

Your office decision held that this entry was confirmed under the
second section of the act of April 21, 1876- (19 Stat., 35), which is as
follows:

That when at the time of such withdrawal as aforesaid valid pre-emption or home-
stead claims existed upon any lands within the limits of any such grants which
afterward were abandoned, and, under the decisions and rulings of the Land Depart-
ment, were re-entered by pre-emption or homestead claimants who have complied
-with the laws governing pre-emption or homestead entries, and shall make the proper
proofs required under such laws, such entries shall be deemed valid, and patents
shall issue therefor to the person entitled thereto.

In the argument filed by counsel for the California and Oregon Land
Company it is urged that the confirmatory provisions of the act of
April 21, 1876, were intended solely for the benefit of the individual
claimants who had abandoned such entries, and to sustain that propo-
sition reference is made to the case of the Northern Pacific Railroad
Company (20 L. D., 191), wherein it was held (syllabus):

The confirmation of entries under section 1, act of April 21, 1876, is solely for
the benefit of the individual claimant, conditioned upon his compliance with law,
and was not intended to confirm the entry absolutely, as against the right of the
company, so as to except the land from the grant in favor of any other settler.

That case does not sustain the contention of counsel. The ruling
therein laid down applies only to section 1. The second section of the
act was not involved, and was not considered in that case.

The case at bar seems clearly to come within the provisions of the
second section. That section provides "that when at the time of such
withdrawals (referring to the withdrawal mentioned in section one)
pre-emption or homestead claims existed, which were afterwards aban-
doned, and "under the decisions and rulings of the Land Department,
were re-entered by pre- emption or homestead claimants who have com-
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plied with the laws governing pre-emption or homestead entries, ....
such entries shall be valid, and patents shall issue therefor to the per-
son entitled thereto." It does not say, "were re-entered by the originat
pre-emption or homestead claimants," but "were re-entered by pro-
emption or homestead claimant."

In this case Amelia Goodrich made declaratory statement, and sub-
mitted proof upon which entry was allowed and final certificate issued.
It therefore becomes pertinent to inquire whether her said filing and
entry were made "iunder the decisions and rulings of the Land Depart-
ment," as provided in said second section.

In the case of the Northern Pacific Railroad Company v. Burns,
decided July 13, 1887 (6 L. D., 21), it was held (syllabus):

A homestead claim, existing prior to the receipt of notice of withdrawal on general
route of the Northern Pacific, excepts the land covered thereby from the operation of
said withdrawal.

Such being the law as then declared by the Department, it was imma-
terial whether the claim subsequently set up was by the original or a
new claimant; and this view of the law remained in force and undis-
turbed until the decision of March 12, 1895, in the case of the Northern
Pacific Railroad Company (20 L. D., 191), wherein said decision (ujpra)
was specifically overruled.

In this case Amelia Goodrich filed her pre-emption declaratory state-
ment in 1889, and made her proof and final entry before the Burns case
was overruled, and during the time when that case was in force as a
decision and ruling of the Land Department, and it is therefore clear
that such filing and entry -were made " under the decisions and rulings
of the Land Department." Nor can it be said that the provisions of
section two of said act operate solely to confirm entries and filings made
prior to its passage, for this question was considered i the case of the
Northern Pacific Railroad Company v. Symons (22 L. D., 686), wherein
it was held (syllabus):

The confirmatory provisions of section 2, act of April 21, 1876, are not limited to
entries made prior to the passage of said at, but are equally applicable to entries
made thereafter.

See also, to the same effect, Northern Pacific Railroad Company v.
Crosswhite (20 L. D., 526).

It is therefore held that the provisions of said ection two are not
restricted to persons who made entries under section one of the act
but apply, in the event of abandonment of such original entrymen, to
cases where, "under the decisions and rulings of the Land Depart-
ment," the lands covered by such original entries have been "re-entered
by pre-emption or homestead claimants who have complied with the
laws governing pre-emption and homestead entries," and satisfactory
proofs of such compliance have been submitted.

The appellee here having made her filing and entry "under the
decisions and rulings of the Land Department," as shown, and having
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furnished the required proofs of her compliance with the law there-
under, her entry is clearly confirmed by the second section of said actl
and the decision of your office is therefore affirmed.

SURVEY-APPLICATION OF STATE-ACT OF AUGUST 18, 1894.

STATE OF WASRINGTON.

An application of a State for the survey and resetvation of a township under the
act of August 18,1894, must be denied, where, prior to such application, a survey
of the township has been ordered for the benefit of settlers.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I H. L.) ruary 6, 1897. (C. J. W.)

On May 28, 1896, application was duly made by the governor of the
State of Washington for the survey and reservation, under the act of
August 18, 1894 (28 Stat., 394), of certain townships, in the application
designated and described.

On June 15, 1896, by letter "E," of that date, your office denied the
application on the ground that other parties had applied for the survey
of the same townships, and that they were under contract for survey on
the applications and petitions of settlers, and were not subject to reser-
vation under the terms of the act of August 18, 1894.

The State appealed from your office decision, alleging the following
errors:

1. Error in holding that such lands were not unsurveyed within the meaning of
the act referred to.

2. Error in holding that the State was not entitled to have the same surveyed and
reserved from adverse claims in pursuance of said act,

Before considering said appeal, on January 7, 1897, your office was
requested to report by virtue of what law or statute the applications of
the settlers referred to were entertained. The Department is in receipt
of your letter " E" of January 9,1897, in response to said request, which
contains the following report:

In reply I have the honor to report that section 453 of the Revised Statutes of the
United States provides as follows:

"The Commissioner of the General Land Office shall perform, under the direction
of the Secretary of the Interior, all executive duties appertaining to the surveying
and sale of the public lands of the United States, or in anywise respecting such
public lands."

Section 2218 of the Revised Statutes U. S. further provides as follows:
"The Secretary of the Interior shall take all the necessary measures for the com-

pletion of the surveys in the several surveying districts for which surveyors general
have been, or may be, appointed, at the earliest periods compatible with the pur-
poses contemplated by law."

In pursuance of the provisions of law embraced in the quoted statutes this office
has from year to year issued to the surveyors general of the several surveying dis-
tricts annual surveying instructions for their information and guidance.
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The act of Congress making an appropriation for conveying the public lands for

the fiscal year ending June 30, 1896, contains the following specific proviso: (29
Stat., 434)

"That in expending this appropriation preference shall be given in favor of sr-
veyiug townships occupied, in whole or in part, by actual settlers and of lands
granted to the States by the act approved February twenty-second, eighteen hundred
and eighty-nine, and the Acts approved July third and tenth, eighteen hundred and
ninety, and other surveys shall be confined to lands adapted to agriculture, except
that the Commissioner of the General Land Office may allow, for the survey and
re-survey of lands heavily timbered, mountainous, or covered with dense under-
growth, rates not exceeding thirteen dollars per linear mile for standard and meander
lines, eleven dollars for township, and seven dollars for section lines, and in cases of
exceptional difficulties in the surveys, when the work cannot be contracted for at
these rates, compensation for surveys and resurveys may be made by said Commis-
sioner, with the approval of the Secretary of the Interior, at rates not exceeding
eighteen dollars per linear mile for standard and meander lines, fifteen dollars for
township, and twelve dollars for section lines: Porided, That in the States of Cali-
fornia, Idaho, Montana, Oregon, Arizona, Wyoming, Washington, Colorado, and
Utah, there may be allowed, in the discretion of-the Secretary of the Interior, for
the survey and resurvey of lauds heavily timbered, mountainous, or covered with
dense undergrowth, rates not exceeding twenty-five dollars for township and twenty'
dollars for section lines."

In the annual surveying instructions issued for the fiscal year ending June 30;
1896, wich were formally approved by the Department, are the following para-
graphs, viz.:

"The law requires that in expending this appropriation preference shall be given
in favor of surveying townships occupied, in whole or in part, by actual settlers,
and of lands granted to the States by the act of February 22, 1889, and the acts
approved July 3 and 10, 1890; hence in tailing measures for the letting of contracts,
it will be your first duty to ascertain the localities in which there are bonacfide set-
tlers, and the funds should be so applied as to benefit the greatest number of settlers.

"Contracts for subdivisional surveys, when transmitted to this office, should be
accompanied by evidences of settlement on the lands embraced in such contracts.
Said evidences are usually applications or petitions for survey signed by actual set-
tlers on the lands, together with the affdavits of settlers, setting forth length of
resilence on their claims and the nature, extent, and value of the improvements
made thereon."

It will be observed from the foregoing quotations of law, that in all eases where
the rates of mileage to be allowed for public surveys exceed the so-called interme-
diate ($13, $11, $7), that the same must be specially authorized by the Secretary of
the Interior. To that end the Department requires this office to submit the applica-
tion of settlers for survey, and descriptions of the class and character of the lands,
in connection with the proposed public surveys, as provided in the annual surveying
instructions herein referred to.

It may be further stated that the existing practice of authorizing the award of
contracts for public surveys, on the applications of the settlers on the lands, has
been in vogue since 1886, and that the annual surveying instructions from that time
to the present, which require said applications, have been uniformly approved by
the Secretary of the Interior.

The section of the act of Auagust 18, 1894, under which the governor
of the State of Washington makes the application under consideration,
is as follows:

That it shall be lawful for the governors of the States of Washington,. Idaho,
Montana, North Dakota, South Dakota and Wyoming to apply to the Commissioner
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of the General Land Office for the survey of any township or townships of public
land then remaining insurveyed in any of the several surveying districts, with a
view to satisfy the public laud grants made by the several acts admitting the said
States into the Union to the extent of the full quantity of land called for thereby;
and upon the application of said governors the Commissioner of the General Land
Office shall proceed to immediately notify the surveyor-general of the application
made by the governor of any of the said States of the applicationmade for the with-
drawal of said lands, and the surveyor-general shall proceed to have the survey or
surveys so applied for made, as in the cases of surveys of public lands; and the
lands that may be found to fall within the limits of such township or townships as
ascertained by the survey, shall be reserved upon the. filing of the application for
survey from any adverse appropriation by settlement or otherwise except under
rights that may be found to exist of prior inception, for a period to extend from such
application for survey until the expiration of sixty days from the date of the filing
of the township plat of survey in the proper district land office, during which period
of sixty days the State may select any such lands not embraced in any valid adverse
claim, for the satisfaction of such grants, with the condition, however, that the
governor of the State, within thirty days from the date of sch filing of the appli-
cation for survey, shall cause a notice to be published, which publication shall be
continued for thirty days from the first publication, in some newspaper of general
circulation in the vicinity of the lands likely to be embraced in such township or
townships, giving notice to all parties interested of the fact of such application for
survey and the exclusive right of selection by the State for the aforesaid period of
sixty days herein provided for; and after the expiration of such period of sixty days
any lands which mayremain unselected by the State, and not otherwise appropriated
according to law, shall be subject to disposal under general laws as other public
lands: And provided further, That the Commissioner of the General Land Office shall
give notice immediately of the reservation of any township or townships to the
local land office in which the land is situate of the withdrawal of such township or
townships, for the purpose hereinbefore provided.

The act also contains this provision:
Provided that in expending this appropriation preference shall be given in favor

of surveying townships occupied in part, by actual settlers and of lands granted to
the States by the act approved February twenty-second, eighteen hundred and
eighty-nine, and the acts approved July third and July tenth, eighteen hundred and
ninety, and other surveys shall be confined to lands adapted to agriculture &c.

Thus while the act makes no specific provision for the survey of
townships on the application of settlers, it does recognize the right of
homeseekers to make settlement on unsurveyed public lands, and
directs that, in expending the appropriation, preference shall be given
to the survey of townships occupied in part by actual settlers, and of
land granted to the States. It was evidently not the purpose of the
act to put any restriction or limitation upon the rights of actual Set-
tlers, not already existing, and the act is as favorable to them, in so
far as the lands occupied by them are affected, as to the States. The
effect is the same as to them whether the survey is made on their peti-
tion or request, or on the application of the State. In either event
their existing settlement rights must be respected. Over the future or
prospective settler, the State is allowed some advantage by this act.
On its application the State may have the lands in the townships
applied for withdrawn from settlement for sixty days during which
period it may select the desirable lands, and leave the rest for settlers.
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This privilege is in derogation of the commaon rights of settlers, and is
not to be enlarged, by construction, but the act should be given the
construction which is most favorable to the rights of settlers. The
townships which remain unsurveyed are those for which the State may
make application, under this act. The unsurveyed townships may
therefore be surveyed on the application of the State, or your office
may direct the survey without such application, if deemed advisable.

In the case under consideration, before the State filed its application
your office had ordered the survey of the townships named, and the
same were put under contract to be surveyed, so that they ceased to
be townships for the survey of which applications would thereafter be
received.

Inasmuch as prior to the application of the State, the survey had been
determined upon and ordered by your office, with a view to the benefit
of the settlers, the townships for the survey of which measures had
thus been taken, were no longer within the provisions of said act of
August 18, 1894, and your office properly so held, and the decision is
affirmed.

RAILROAD GRANT-AODIFIED LINE-ADJUSTMENT.

IOWA RAILROAD LAND Co. (ON REVIrW).

The act of June 2, 1864, authorized a modification of the line of unconstructed road
as located under the original grant of 1856, and provided for a branch line con-
necting said modified line with the line of the Mississippi and Missouri Railroad
Company, so as to form a connection with the Union Pacific system. For the
modified main line the company was entitled "to the same lands and to the same
amount of lauds per mile," as provided in the original grant, but for the connect-
ing branch line a new grant was made, to be satisfied from lands within twenty
miles thereof, hence in the adjustment of the grant, as made by the two acts of
Congress, the "connecting branch line" cannot be regarded as a part of the
modified main line.

The act of 1864, so far as the modified main line is concerned, enlarged the source
from which the amount of lands granted by the act of 1856 might be satisfied;
but the lands certified prior to said act of 1864, along unconstrocted road, must
remain a charge against the company in the final adjustment of the grant under
the two acts.

Secretary Francis to the ommnissioner of the General Land Office, Jan-
(I. Hff. L,.) nary 30, 1897. (F. W. C.)

With your office letter of September 5, 1896, was forwarded a motion,
filed on behalf of the Iowa Railroad Land Company, successor to the
Cedar Rapids and Missouri River Railroad Company, for review of
departmental decision of July 9,1896 (23 L. D., 79), in the matter of the
adjustment of the grant made by the act of May 15, 1856 (11 Stat., 9),
and June 2, 1864 (13 Stat., 95).

The motion is based upon the following assignments of error:
1. The finding and holding that the original location is the measure of the grant

for the constructed line of said road, and that the only purpose of the act of 1864, so
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far as said line is concerned, was to authorize a change of line and, by enlarging the
source from which selections might be made for losses in place along the original
line, to fully satisfy the amount granted or intended to be granted for the road west
bf Cedar Rapids by the act of 1856.

2. The finding and holding that Exhibit A of the adjustment submitted by the Com-
missioner of the General Land Office is correct and proper "in so far as the extent of
the grant is concerned."

3. The failure to find and hold that the 4th section of the act of June 2, 1864, is,
as is found by the supreme court in Herring v. Railroad Company (110 U. S., 27) a
new grant, and that under it the company is entitled to six sections of land per mile
for every mile of road constructed by said company west of Cedar Rapids.

4. The finding and holding that the 2,569.75 acres erroneously certified to the rail-
road company, they having been theretofore disposed of by the United States, being
outstanding must remain a charge to the grant unless reconveyed to the United
States by said company.

5 o. The finding and holding that the 76,916.75 acres certified to the State and sold
by the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to
resumption by the State of Iowa, and to the enactment of the grant of 1864, should
not be deducted from the grant made for the: modified line by the act of June 2, 1864.

The first three assignments of error question the directions given as
to the measure of the grant.

Your office letter submitting this matter presented five plans of adjust-
ment, the first, which was adopted in the opinion under review, being
as follows:

Exhibit A is an adjustment upon the theory that the company takes under the
original grant from Cedar Rapids, and that the only additional right given the com-
pany under the act of 1864 was to satisfy deficiencies within the grant in place, by
resorting to the even numbered sections within the six mile limits and both even and
odd within the fifteen mile limits, and if there was still a deficiency to resort to the
even and odd sections along the modified line within twenty miles thereof. Under
this settlement there have been excess approvals to the company of 57,570.24 acres.

To understand the real position of the company it is necessary to
review, somewhat, the history of the grant.

The Iowa Central Air Line Company, upon whichthe State originally
conferred the grant, filed a map of definite location of the line of road
October 31, 1856, which was duly accepted and upon which the limits
of the grant were adjusted and withdrawal ordered.

The road provided for by the act of 1856 was-
from Lyons City to a point of intersection with the main line of the Iowa Central
Air Line Railroad, near Maquoketa, thence on said main line, running as near as
practicable to the forty-second parallel across the State, to the Missouri River.

Said Air Line Company failed to construct any part of the road and
the State resumed the grant in 1860 and conferred the same upon the

-Cedar Rapids and Missouri River Railroad Company.
-Prior to this time, however, a road had been built by the Chicago,

Iowa and Nebraska Railroad Company (not a land grant road), from a
point on the Mississippi River within three miles of Lyons City to Cedar
Rapids. and practically upon the location theretofore made between
said points by the Iowa Central Air Line Company.
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The Cedar Rapids Company therefore began the construction of its
road at Cedar Rapids and, prior to the year 1864, had completed about
one hundred miles, or, as appears from your letter, to Nevada, Iowa.

This was the condition of affairs at the time of the passage of the act
of June 2, 1864 (suprca), the fourth section of which provides:

That the Cedar Rapids and Missouri River Railroad Company, a corporation estab-
lished under the laws of the State of Iowa, and to which the said state granted a
portion of the land mentioned in the title to this act, may modify or change the
location of the uncompleted portion of its line, as shown by the map thereof DOW on
file in the general land office of the United States, so as to secure a better and more
expeditious line to the Missouri River, and to a connection with the Iowa branch of
the Union Pacific Railroad; and for the purpose of facilitating the more immediate
cdnstruction of a line of railroads across the State of Iowa, to connect with the Iowa.
branch of the Union Pacific Railroad Company, aforesaid, the said Cedar Rapids
and Missouri River Railroad Company is hereby authorized to connect its line by a
branch with the line of the Mississippi and Missouri Railroad Company; and the
said Cedar Rapids and Missouri River Railroad Company shall be entitled for such
modified line to the same lands and to the same amount of lands per mile, and for
such connecting branch the same amount of land per mile, as originally granted to
aid in the construction of its main line, subject to the conditions and forfeitures
mentioned in the original grant, and, for the said purpose, right of way through the
public lands of the United States is hereby granted to said company. And it is fur-
ther provided, That whenever said modified main line shall have been established or
such connecting line located, the said Cedar Rapids and Missouri River Railroad
Company shall file in the general land office of the United States a map definitely show-
ing such modified line and such connecting branch aforesaid; and the Secretaty of the
Interior shall reserve and cause to be certified and conveyed to said company, from
time to time, as the work progresses on the main line, out of any public lands now
belonging to the United States, not sold, Teserved, or otherwise disposed of, or to
which a pre-emption right or right of homestead settlement has not attached, and
on which a bona fide settlement and improvement has not been made under color
of title derived from the United States or from the State of Iowa, within fifteen
miles of the original main line, an amount of land equal to that originally authorized
to be granted to aid in the construction of the said road by the act to which this is
an amendment. And if the amount of lands per mile granted, or intended to be
granted, by the original act to aid in the construction of said railroad shall not be
found within the limits of the fifteen miles therein prescribed, then such selections
,may be made along said modified line and connecting branch within twenty miles
thereof: Provided, however, That such new located or modified line shall pass through
,or near Boonsboro', in Boon county, and intersect Boyer river not further south
,than a point at or near Dennison, in Crawford county: And Provided, further, That
jin case the main line shall be so changed or modified as not to reach the Missouri
Rpiver at or near the forty-second parallel north latitude, it shall be the duty of said

.company, within a reasonable time after the completion of its road to the Missouri
river, to construct a branch road to some point in Monona county, in or at Onawa
City; and to aid in the construction of such branch the same amount of lands per
mile-are hereby granted as for the main line, and the same shall be reserved and
certified in the same manner; said lands to be selected from any of the unappropri-
ated lands as hereinbefore described within t wenty miles of said main line and
branch; and said company shall file with the Secretary of the Interior a map of the
location of the said branch: And provided further, That the lands hereby granted to
aid in the construction of the connecting branch aforesaid shall not vest in said
company nor be encumbered or disnosed of except in the following manner: When

,'the governor of the State of. Iowa shall certify to the Secretary of the Interior that
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said company has completed in good running order a section of twenty consecutive
miles of the main line of said road west of Nevada, then the Secretary shall convey
to said company one third, and no more, of the lands granted for said connecting
branch. - And when said company shall complete an additional section of twenty
consecutive miles, and furnish the Secretary of the Interior with proof as aforesaid,
then the said secretary may convey to the said company another third of the lands
granted for said connecting branch; and when said company shall complete an
additional section of twenty miles, making in all sixty miles west of Nevada, the
secretary, upon proof furnished as aforesaid, may convey to the said company the
remainder of said lands to aid in the construction of said connecting branch: Pro-
vided, toerer, That no lands shall be conveyed to said company on account of said
connecting branch road until the governor of the State of Iowa shall certify to the
Secretary of the Interior that the same shall have been completed as a first-class
railroad. And no land shall be conveyed to said company situate and lying within
fifteen miles of the original line of the Mississippi and Missouri Railroad. as laid
down on a map on file in the general land-office: Provided, fertle', That it shall be
the duty of the Secretary of the Interior, and he is hereby required, to reserve a
quantity of land embraced in the grant described in this section, sufficient, in the
opinion of the governor of Iowa, to secure the construction of a branch railroad
from the town of Lyons, in the State of Iowa, so as to connect with the main line
in or west of the town of Clinton in said state, until the governor of said state shall
certify that said branch railroad is completed according to the requirements of the
laws of said state: Provided, frther, That nothing herein contained shall be con-
strued as to release said company from its obligation to complete the said main line
within the time mentioned in the original grant: Provided, further, That nothing in
this act shall be construed to interfere with, or in any manner impair, any rights
acquired by any railroad company named in the act to which this is an amendment,
or the rights of any corporation, person or persons, acquired through any such com-
pany; nor shall it be construed to impair any vested right of property, but such
rights are hereby reserved and confirmed: Proided, towever, That no lands shall be
conveyed to any company or party whatsoever, under the provisions of this act and
the act amended by this act, which have been settled upon and improved in good
faith by a bona fide inhabitant, under color of title derived from the United States
or from the State of Iowa adverse to the grant made by this act or the act to which
this act is an amendment. But each of said companies may select an equal quantity
of public lands as described in this act within the distance of twenty miles of the
line of each of said roads in lieu of lands thus, settled upon and improved by bonn
fide inhabitants in good faith under color of title as aforesaid.

While this act authorized a change in the location of the unconstructed
portion of the road, yet, it still provided that it should be built to the
Missouri River, but permitted a change in order to secure a "more
expeditious line,"

The Pacific railroad system was not in existence at the time of the
passage of the original act under which this company claims, viz., May
15, 1856, and a further and new object was included in the legislation
made by the act of 1864, viz., a connection with the Iowa branch of the
Union Pacific Railway.

To accomplish this latter purpose a branch line was provided for, on
account of which a new grant was made, and this branch is referred to
as the "connecting branch."

By the act of 1856 the line was to ran as near as practicable to the
forty-second parallel across the State of Iowa. Measurement made of
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the locations shows that the old line of 1856 diverges to the north of
that parallel twenty-four miles, while the modified line diverges to the
south thirty miles, measured to a connection with the Sioux City and
Pacific Railroad at California Junction.

By letter of July 5, 1865, William T. Steiger, as agent of the com-
pany, filed in this Department a map showing the amended line of loca-
tion of said Cedar Rapids and Missouri River Railroad.

Said letter contained the following:
I have the honor to transmit herewith the letter of W. W. Walker, Esq., Vice

President Cedar Rapids and Mo. Riv. R. R. Co., addressed to you on the 19th instant,
together with the accompanying maps duly authenticated of the amended route of
said road from Cedar Rapids to the Missouri River, which I beg leave to place on
file as the basis of the adjustment of the additional grant of 2nd June 1864.

This map shows a connection with the Sioux City and Pacific Rail-
road at California Junction, about three miles from the Missouri River,
and with this connection the river is reached as the Sioux City and
Pacific Railroad crosses the Missouri River.

By letter of December 19, 1867, Hon. J. I. Blair, President of the
Cedar Rapids and Missouri River Railroad, filed a second map, with a
request that it be attached to the one before filed.

This mnap shows a line leaving the location made in 1865, at Missouri
Valley, about six miles east of California Junction, and runs nearly
due south for about twenty-one miles to a connection with the Missis-
sippi and Missouri River Railroad, now the Chicago, Rock Island and
Pacific Railroad, at Council Bluffs.

It is claimed by the company that this piece of road last described
should be considered as a part of the amended main line.

This contention, if granted, makes the amended line, as constructed,
271.6 miles long, and it is claimed that this becomes the basis for
the adjustment of the grant under the act of 1864, which is to be sat-
isfied from the limits of the old location of 1856, as far as possible, the
deficiency to be made up along the limits of the modified line, and that
this deficiency is not only of lands lost in place along the old location,
but that the constructed line, being longer than the old location, the
grant was commensurably increased, and that this increase is to be
also taken along the modified line.

In the decision under review it was held that (syllabus):
The grant to the State of Iowa by the acts of May 15, 1856, and June 2, 1864. is a

grant in place, the extent of which is determined by the location under the original
grant, and the amount of lands earned thereunder ascertained by the line of road
constructed west of Cedar Rapids, with the additional right nder the act of 1864,
to satisfy deficiencies within the grant in place by resorting to even numbered see-
tions within the six mile limits, and both even and odd within the fifteen mile
limits, and if there is still a deficiency to resort to the even and odd sections along
the modified line within twenty miles thereof.

After a careful review of the matter this position is adhered to, and
even if the companyvs contention as to the length of the modified line

10671-voL 24 9
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be acceded to, yet, the grant made by the act of 1856 for the main
line cannot be enlarged under the terms of the act of 1864 for the
" modified main line."

For this modified main line the company was to be entitled "to the
same lands and to the same amount of lands per mile," and it was
provided that-
the Secretary of the Interior shall reserve and cause to be certified and conveyed
to said company, from time to time, as the work progresses on the main line,
within fifteen miles of the original main line, an amount of land equal to that orig-
inally authorized to be granted to aid in the construction of the said road by the act
to which this is an amendment. And if the amount of lands per mile granted, or
intended to be granted, by the original act to aid in the construction of said railroad
shall not be found within the limits of the fifteen miles therein prescribed, then
such selections may be made along said modified line and coneoting branch within
twenty miles thereof.

The act of 1856, fourth section, provides that-
and when the governor of said State shall certify to the Secretary of the Interior
that any twenty continuous miles of any of said roads is completed, then another
quantity of land hereby granted, not to exceed one hundred and twenty sections
for each of said roads having twenty continuous miles completed as aforesaid, and
included within a continuous length of twenty miles of each of such roads, may be
sold, and so from time to time until said roads are completed; and if any of said
roads are not completed within ten years, no further sale shall be made, and the
lands unsold shall revert to the United States.

Under this legislation, when twenty miles were certified as constructed
along the modified main line, the company was authorized to sell one
hundred and twenty sections along the original location, if the same
shall be found within a continnous line of twenty miles along said origi-
nal location, and so on until the entire road was built.

No new grant in place was made along the modified main line, but
the lands within twenty miles thereof might be resorted to in order to
satisfy any deficiency not to be found within the limits along the original
location.

While it is undoubtedly true, as held by the supreme court in the Her-
ring case (110 U. S., 27), that it has been the invariable policy of Con-
gress to measure the amount of public lands granted to a land-grant
railroad by the length of the road as actually constructed, and not by
its length as originally located," when the entire line as originally located
is not constructed, as was the case with the Cedar Rapids grant, yet, it
has never been held by that court that the grant, where one in place, as
is the grant. of 1856, which acquired precision by location, can be
enlarged, by showing that the constructed road is longer than the
located line.

In my opinion, however, the modified main line as provided for in the
act of 1864, was designed to be a more direct and shorter route to the
Missouri River than that shown by the location made under the act of
1856; further, that the location shown upon the map of 1865, satisfies



DECISIONS RELATING TO THE PUBLIC LANDS. 131

the terms for the modified main line, and that the location shown upon
the map filed in 1867, was intended for, and should be held to be the
4connecting branch,"' provided for in the act of 1864, for which a new
grant was made, but which must be satisfied from the lands within
twenty miles thereof.

It is true that the supreme court, in the Herring case (supra), held
that the nap of 1865 showed only a part of the modified line and that
it was not completed until the filing of the map on December 1, 1867
(evidently meaning the map filed December 19, 1867), and the company
urges that this holding is conclusive upon the Department, and that
the line between Missouri Valley and Council Bluffs must be recognized
as a part of the modified line and not as te connecting branch.

The question before the court in said case involved the recognition of
certain entries made after the location of 1865.

As before stated, the act of 1864 had two objects, viz., the building
of a more expeditions line to the Missouri River and the connection of
this line with the Mississippi and Missouri River Railroad so as to form
a running connection with the Iowa branch of the Union Pacific Rail-
way; further, it coupled the two together so as to require that both
objects be accomplished.

This is clearly shown from several provisions of the act of 1864.
To provide against the abandonment of the main line west of the

point at which the connedting branch might be established, the act of
1864 provided, that the lands should not be conveyed on account of the
connecting branch except upon the condition that-

When the governor of the State of Iowa shall certify to the Secretary of the
Interior that said company has completed in good running order a section of twenty
consecutive miles of the main line of said road west of Nevada, then the Secretary
shall convey to said company one-third, and no more, of the lands granted for said
connecting branch. And when said company shall complete an additional section
of twenty consecutive miles, and furnish the Secretary of the Interior-with proof as
aforesaid, then the said Secretary may convey to the said company another third of
the lands granted for said connecting branch; and when said company shall com-
plete an additional section of twenty miles, making in all sixty miles west of
Nevada, the Secretary, upon proof furnished as aforesaid, may convey to the said
company the remainder of said lands to aid in the construction of said connecting
branch.

It further provided-
That such new located or modified line shall pass through Boonsboro', in Boon

county, and intersect the Boyer river not frther south than a point at or near
Dennison, in Crawford county.

Again, in the matter of the location of the modified line and the
connecting branch, it provided-

That whenever said modified main line shall have been established or such con-
necting line located, the said Cedar Rapids and Missouri River Railroad Company
shall file in the General Land Office of the United States a map definitely showing
such modified line and such connecting branch aforesaid.
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As the act requires that the company shall file a map of the modified
line and conuecting branch before a withdrawal was to be made, it was
perhaps this fact, viz:, the coupling of the two, that led the court to
hold that until the filing of the map in 1867, the whole line of the road
was not established.

While the court uses the term "modified line," it does not seem to
have been used in the restricted sense as relating to the modified main
line, but rather the entire line necessary to accomplish the full purposes
of the grant.

That the portion of the road between St. John and Council Bluffs
was not considered by the company as a part of the modified main
line, is clearly show from a brief filed by William T. Steiger in 1873, as
attorney for the company, before the committee of public lands in the
United States Senate, relative to a bill affecting the grant for the
Onawa branch of said road, copy of which is found n the papers on
file in your office relative to said road.

In this brief he states. on page eight, under the fourth objection to
the proposed legislation, as follows:

The Onawa City branch uoas built, and the best connection-indeed for engineer-
ing reasons the only one-thereby made between the company's new line of road
and the city, which branch, with that required by the law to connect with the
Mississippi and Missouri road, secured to Onawa City almost a direct connection,
not only with the Cedar Rapids line of road, but also with Council Bluffs, and that
important point in the great through line of the Mississippi and Missouri, (now
Chicago, Rock Island, and Pacific road,) as will b seen on inspection of the maps
on file in the Department of the Interior.

In order that the attorney's position may be fully understood I have
attached a reduced copy of a map that accompanied the report.

As to the previous position of the Department on the question I
have but to refer to letter written by ommissioner Burdett to Hon.
Addison Oliver, House of Representatives, dated January 19, 1876, in
which it is stated:

Your second question is, "Where does the 'modified line' of said company, under
act of June 2d, 1864, begin, and terminate? ow long is it and how much land has
it received therefor?"

The modified line begins at Cedar Rapids, or near there, at the western terminus
of the line built prior to 1864, and terminates at Missou1ri Valley, indicated on the
map by the letter D.

* From what has been said it is apparent that the approvals heretofore
made on account of this grant for the modified main line, are in excess
of that granted by the acts named, and that suit will be necessary.

I have-therefore to modify the previous decision of this Department
in so far as to direct that the portion of the road between Missouri Valley
and Council Bluffs be not considered as a part of the modified main
line, but as the "'counecting branch," for which a new grant was made
by the act of 1864, but which must be satisfied from the lands within
twenty miles thereof.
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This branch is all within the fifteen mile limits of the g-rant for the
Mississippi and Missouri River Railroad, and the act of 1864 provides
that "no land shall be conveyed to said company situate and lying
within fifteen miles of the original line of the Mississippi and Missouri
Railroad, as laid down on a map on file in the General Land Office.
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I learn nupon inquiry at your office that limits were never established
upon. thisi line and presamably for the reason above given.

This, however, is not the question before the Department, as the
company does not seem to be now claiming anything on account of the
"1connecting branch," as sch.
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This disposes of the first three assignments of error.
The fourth assignment is-
The finding and holding that the 2,569.75 acres erroneously certified to the railroad

company, they having been theretofore disposed of by the United States being out-
standing must remain a charge to the grant unless reconveyed to the United States
by said company.

It is clear that certifications made on account of this grant after
patents had issued to other parties conveyed no title, and strictly
speaking cannot be considered as a charge upon the grant, but as .the
grant was in process of adjustment, if the company claimed the lands
a final adjustment would be impossible until the rights of the company,
not under the certifications but under its grant, had been determined.

If the company lays no claim, to these lands, a simple release or quit
claim would remove the cloud from the title of the first patentees, and
thereupon the company would be relieved of the charge made in part
satisfaction of its grant.

The fifth and last assignment of error is-
The finding and holding that the 76,916.75 acres certified to the State and sold by

the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to
resumption by the State of Iowa, and to the enactment of the grant of 1864, should
not be deducted from the grant made for the modified line by the act of June
2, 1864.

The company's contention in support of this assignment rests upon
the assumption that the act of 1864 made an entirely new grant for the
unconstructed part of its road free from any charge on account of the
grant of 1856, to which I am unable to accede.

As stated in the opinion under review-
These lands were certified on account of the grant made by the act of 1856, and

this claim for deduction seems to rest upon the ground that the company receiving
the lands did not earn the same, and that the present company never received any
benefit from such certification, and therefore should not be charged with the same.

Having held that the purpose of the act of 1864 was merely to enlarge the source
from which the aDmount of lands granted by the act of 1856 might be satisfied, it
follows that indemnity can not be allowed for lands certified under the act of 1856
and prior to the passage of the act of 1864, and this claim for deduction must be
denied.

After a very thorough investigation and careful consideration of the
legislation upon the subject of this grant and of the decisions of
the court and this Department relative thereto, I see no reason to
depart from the previous decision of this Department, except in the
particulars herein named, and the motion is therefore accordingly
denied, and you are directed to revise the adjustment in accordance
with the directions herein given.

The excess in approvals should be identified, after which formal
demand should be made upon the company for reconveyance of the
lands, or, in the event that they have been disposed of to bona fide
purchasers, for their value.
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HOMESTEAD ENTRY-AMENDMENT-ADVERSE CLAIM.

CALLICOTTE v, GEER.

The right to amend an entry to correspond with the settlement, may be awarded as
against an itervening entryinan if priority of settlement is shown by the appli-
cant, and it does not appear that he is estopped by his own acts from setting up
his right as against the adverse claimant.

Secretary Francis to the Commissioner of the General Land ce, Jan-
(I. H. L.) uary 18, 1897. (C. J. W.)

On September 27, 1893, plaintiff Callicotte made homestead entry,
No. 947, for the SE..4 of Sec. 12, T. 27 N., R. 1 W., Perry, Oklahoma,
under the mistaken apprehension, as he alleges, that this was the
proper description of the quarter section on which he had made settle-
ment on the day of the opening, September 16, 1893. On September
23, 1893, defendant Geer made homestead entry, No. 607, for the NE .
of Sec. 12, T.27 N., R.1 W., which turned out to be the quarter section
on which Callicotte made settlement on the day of the opening. After
the discovery of the mistake, on November 18, 1893, Callicotte made
application to amend his entry, so as to substitute the land entered by
defendant, to wit, the NE. I of Sec. 12, T. 27 N., R. I W., for that entered
by himself through mistake, and on the same ay he filed affidavit of
contest against defendant's entry, alleging prior settlement. By direc-
tion of your office, action on the application to amend Callicotte's entry
was withheld to await final disposition of his contest, and a hearing
ordered for that purpose on February 23, 1895, both parties being
present. The plaintiff closed his testimony on February 25, 1895, and
defendant, without offering any testimony, moved to dismiss the con-
test. The local officers overruled the motion, and thereafter rendered
a decision in favor of contestant, and recommended the cancellation of
defendant's entry. From this decision Geer appealed, and on Septem-
ber 18, 1895, your office affirmed the decision of the local officers, and
held defendan t's entry for cancellationt. Defendant inade furtherappeal
to the Department, and the case is now to be considered.

The following allegations of error are made:
Ist. That it Was error to hold that the initial acts of settlement claimed by Calli-

cotte were followed within a reasonable time by residence and improvements.
2d. Error in not holding that contestant had exhausted his homestead rights, in

making homestead entry upon the adjoining tract of land.
3d. Error in awarding to contestant preference right of entry over defendant and

holding this entry for cancellation.
4th. Error in not holding that plaintiff was estopped by his acts in making out

defendant's application to enter from setting up a prior claim against defendant.

It appears from the record that Callicotte's entry, No. 947, made by
mistake for the wrong land, was contested by a man named Sherer, and
that without pecuniary consideration Callicotte relinquished this entry.
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Since your office decision was rendered, and pending the consideration
of the case here, defendant Geer has filed an affidavit, nder date of
March 17, 1896, in which he charges that plaintiff has since the hearing
abandoned the land, and asking for leave to submit proof as to the
same, and that the case be re-opened for that purpose. This motion
can not be entertained, and the case will be disposed of on the record
as it exists.

The evidence shows that a little before one o'clock P. M., on Septem-
ber 16, 1893, the plaintiff reached the land in controversy, with a valise,
canteen, coffee-sack of provisions, frying pan, blanket, umbrella, a
spade and axe that there was no one on the land at the time, and that
he set his umbrella up as a stake and left his other things with it, and
went over to a crowd of men a fourth of a mile away and introduced
himself and took their names; that while talking to these men, he saw
a wagon drive up about a fourth of a mile north and west of his stake;
that a man got out of the wagon and came to where they were talking;
that plaintiff' took his name and gave his, and called attention of the
men to witness that he claimed the land where his stake (umbrella) was
standing, and that if the man who was on the wagon was on his tract,
they knew that plaintiff was there first. The man gave his name as
Geer (defendant in this case ; that defendant replied that he did not
come there to make trouble, and that if he was on plaintiff's claim, he
would not cause him trouble. This occurred thirty to fifty minutes
after plaintiff set his stake. The question of wood and water then
arose, and there being no spade or axe, except plaintiff's, it was arranged
to go to the creek half a mile east and dig for water and get wood.
Defendant drove his team by plaintiff'Is stake, and got his spade and
axe, and drove to the creek, where they dug for water, and got a load
of wood, and went back to where Geer had first stopped with his wagon,
and caml)ed all night. Next morning plaintiff and Geer attempted to
locate the lines and corners of the tracts, and came to the conclusion
that plaintiff was on the SE. i of Section 12, and that defendant was
on the NE. 1; plaintiff threw up a mound, three feet in diameter and
a foot and a half high, on which he planted a stake, with a white flag
attached, and then he and defendant started to the land office to file,
arriving there Sunday night, September 17, 1893. Plaintiff formed a
company (No. 181), consisting of himself (No. 1), defendant next, and
then others, until the number reached ten. Plaintiff being a lawyer,
made out his own and defendant's papers. Defendant left his place in
company No. 181, and got a place in another company, and was thereby
enabled to file on September 23, 1893, four days earlier than he could
have filed if he had remained in company No. 181. About October 1,
1893, plaintiff first learned that he had made a mistake, and had filed
on the SE. of Sec. 12, instead of the NE. II where his stake was still
standing, and when he made out defendant's papers he did not know it
was for the land on which he (plaintiff) had settled. About October 1,
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1893, plaintiff plowed one acre near his stake on the land, and about
the 1st of November following he plowed around the whole tract, and
built a sod house. On December 14, 1893, he went upon the land, with
horses, wagons, plows, harrow, cooking utensils, stove, and bedding,
and proceeded to build a house, in which he and his eldest son resided,
until he built a six-room house, into which he moved, with his family,
January 15, 1894. He has fenced the whole of the tract, dug a well,
and plowed and cultivated fifty acres. The improvements are worth
seven or eight hundred dollars. Upon this state of facts the defendant
insists that the plaintiff is not entitled to the land, and that it was
error to so hold. There can be no question under the record but that
plaintiff was the prior settler on the laud. His acts of settlement were
sufficient to segregate the land, and were followed in due time by resi-
dence and valuable improvements.

Unless the plaintiff has done something which will operate against
him as an estoppel, he is entitled to all the rights of a prior settler
upon the land. Two things are insisted upon by way of estoppel:
First. That plaintiff has exhausted his homestead right, notwithstand-
ing his. relinquishment, without compensation, of the entry made by
mistake. Second. That having assisted defendant in preparing his
entry papers, he is estopped from, attacking the entry. It is perfectly
apparent that this controversy grows out of the mutual mistake of the
parties as to the proper description of the quarter-section on which
their respective settlements were made. There is no fraud connected
with the acts of either, and it is clear that the mistake in the descrip-
tion of the land entered by each was an honest mistake upon the part
of both. It was mutual, and neither can be either benefited or injured
by it, in reference to the other. The entry by plaintiff of the SE. 
upon which he had not settled, and upon which another party was at
the time, a settler (plaintiff's entry being the result of a mistake), did
not exhaust his homestead rights, and upon relinquishment of such
mistaken entry,, without any benefit, it ceased to be a legal; hindrance
to a second entry. There is, therefore, no reason, why the rights of
these two parties should. not be made to depend upon the priority of
their origin. As defendant has introduced no testimony, and shown
no actual settlement, it is a mere question of whether plaintiff's settle-
ment antedated defendant's entry. This fact appears from the evi-
dence, your office so found, and your office decision. is. affirmed.
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RAILROAD GRANT-PATENT-SUCCESSOR IN INTEREST.

NORTHERN PACIFIC R. R. Co.

Under the grant to the Northern Pacific Railroad Company patents should issue to
that company and not to a grantee thereof.

In the preparation of lists of lands granted to aid in the construction of railroads,
the lands should be listed to the grantee company or corporation when it is in
existence.

Secretary Francis to the Commissioner of the General Land Ofice, Feb-
ruary 6, 1897. (J. I. P.)

From time to time there have been transmitted from vour office for
the consideration and approval of this Department various lists of
lands selected by the Northern Pacific Railroad Company as inuring to
the Northern Pacific Railway Company as the successor of the Northern
Pacific Railroad Company under the grant to that company of July 2,
1864, and the joint resolution of May 31, 1870.

It has been invariably held by this Department that a right to a
patent ffrom the United States will not be traced beyond the original
grantee, lIe Harrison (2 L. D., 767); re Tower (2 L. D., 779; 12 L. D.,
116). There are obvious reasons for this ruling of the Department.
If the dty of examining into the sufficiency of transfers m;de from
time to time by the railroad corporations, of the country, or by the
settlers upon the public lands after a right of disposition shall have
accrued, be assumed by this Department, a mass of quasi judicial work
must be disposed of which will seriously embarrass the ordinary admin-
istration of its affairs.

Moreover, under the law as it now stands, if this Department erro-
neously certifies lands to a railroad corporation, which are not included
within the grant, the certification is void; but if the list be certified in
favor of a bona fide grantee the title of the grantee is good and the
only recourse of the government is against the corporation. In many
cases such recourse would be unavailing. I therefore conclude, for
administrative reasons, that it will be unwise to certify lists in favor of
the Northern Pacific Railway Company.

Upon careful consideration of the language of the grant to the
Northern Pacific Railroad Company, I do not think it my duty to patent
lands to a grantee of that company. The act provides in terms that
patents shall be made to the Northern Pacific Railroad Company, and
although the grant is to said company, its successors and assigns, yet
I do not believe that the Department can be required to depart from
the ordinary course of business heretofore followed in other cases.

In view of the foregoing I am of the opinion that in the preparation
of lists of lands, granted to aid in the construction of railroads, the
lands should always be listed to the grantee company or corporation
when it is in existence. If the grantee company or corporation has



DECISIONS RELATING TO THE PUBLIC LANDS. 139

ceased to exist or has been absorbed or amalgamated or identified with
another company or corporation, then it might be proper to list the
lands to the latter company as successor of the grantee company or
corporation. But when the lands are so listed the preamble of the list
should clearly set forth the character of the evidence upon which that
action is based, for the information of the Secretary of the Interior,
whose approval of such lists may be asked.

You are therefore directed to be governed in the future by these
instructions in preparing for my approval list of lands granted to aid
in the construction of railroads.

CONFIHRMATION-SECTION 7, ACT OF MARCH 3, 1891-PATENT.

SMITH ET AL. V. MURPHY'S HEIRS.

As between a purchaser from the entryman and one holding under a subsequent tax
sale of the land, the benefit of the confirmatory provisions of section 7, act of
March 3, 1891. must be accorded to the holder of the tax title.

Under an entry confirmed by said section, patent should issue in the name of the
entryman, though his death may be disclosed by the record.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) r'aary 6, 1897. (P. J. C.)

The land involved in this controversy is the SW. 4 of the NE. 1, See.
32, Tp. 20 S., R. 65 W., Pueblo, Colorado, land district.

There being but a single question involved in this stage of this con-
troversy, it is not necessary to recapitulate all the record facts in
relation to the history of this tract. It is only necessary to state such
facts as will give a clear understanding of the single issue.

It appears that on November 9, 1873, James Clark made pre emption
cash entry of the tract, and onf the same day, for a valuable consider-
ation, transferred the same to Margaret Murphy; that Murphy died
February 1, 1879; that Clark also departed this life during that year.

As the result of a contest against the entry of Clark, by one T. F.
McAllister, which was finally dismissed by your office, and no appeal
taken, the heirs of Margaret Murphy, pending the contest, applied to
have the entry confirmed and passed to patent inder section 7, act of
March 3, 1891 (26 Stat., 1095). Daniel L. Smith and B. Sweet also
made a similar application, on the ground that they were transferees
of the title of Margaret Murphy, by reason of the fact that they had
purchased the land from Pueblo county, which had bid it in at a tax
sale, and subsequently transferred it to Smith, who deeded to Sweet
an undivided half interest in the tract.

In deciding these questions presented, your office held that:
From the abstract of title covering the above land and filed in this case, and the

affidavits of James Murphy and the heirs of Margaret Murphy, deceased, as far as
heard from, I find that said land has not been reconveyed to said James Clark, nor



140 DECISIONS RELATING TO THE PUBLIC LANDS.

to his heirs, that the heirs of Margaret Murphy notified, ask for confirmation of
said entry under the seventh section of the act of March 3, 1891. I further find that
final receipt was issued to said James Clark November 9, 1878, and that he disposed
of the same after final entry to a bona fide purchaser, for a valuable consideration,
before the first day of March, 1888. Said entry will, therefore, be approved for
patent by virtue of the 7th section of the act of March 3, 1891, and the same will be
passed to patent for the heirs of James Clark, deceased. The contest of McAllister
is dismissed.

Notify the parties of this decision, and McAllister and Smith and Sweet of their
right of appeal.

Whereupon, Smith and Sweet prosecute this appeal, alleging error
in holding that they were not transferees within the meaning of said
section 7, and error in holding that the heirs of Murphy had any
interest whatever in the land.

It is clear that the heirs of Clark have no interest in this tract. He
had conveyed all his interest prior to his death, ad there was there-
fore nothing to descend to his heirs. The decision of your office, there-
fore, that the entry " will be passed to patent for the heirs of James
Clark," is clearly erroneous. I take it that this order was made in
view of the doctrine announced in Clara Huls (9 L. D., 401), wherein
it was decided that " where the death of the homesteader is disclosed
by the record, patent should issue in the name of the heirs generally."
But that ruling was modified subsequent to the decision of your office
in Joseph Ellis (21 L. D., 377), wherein it was held that patent should
issue in the name of the entryinan, though his death be disclosed by
the record.

The entry of Clark comes clearly within the confirmatory provisions of
section 7. But the question is, whether it should be confirmed in the
interest of the Murphy heirs, or the transferees of the land under the
tax sale by Pueblo county. It is assumed by counsel, both in the
specifieations of error and the brief, that the judgment of your office
was in favor of the Murphy heirs.

Section 12, Chapter XCIX, General Statutes, State of Colorado, 1883,
provides:

Lands entered by pre-emption, final homestead, at public or private sale, or other-
wise, shall he sbject to taxation, whether atent for the same shall have been
issued or not, etc.

It appears by the abstract of title to the record that the land was
sold for taxes for the year 1879, on October 9, 1880, and by the treas-
urer or Pueblo county conveyed to the county, March 10, 1886; that
by order of the county commissioners the land was sold and conveyed
to Smith, December 11, 1888, who subsequently conveyed an undivided
one half of it to Sweet.

The legality or regularity of this sale is not questioned' by the heirs
of Murphy. It therefore follows that it must be assumed that it was
legal, and regular.

In Carroll v. Safford (3 How., 441), the United States supreme court
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held that land upon which final certificate was issued is taxable prop-
erty, notwithstanding patent has not issued, and may be sold for taxes.
This doctrine is followed with approval in Witherspoon v. Duncan, 4
Wall, 210; Wisconsin Central R. R. v. Price Co., 133 U. S., 496; and
Northern Pacific v. Patterson, 155 U. S., 130.

It is clear, therefore, that the heirs of Murphy have been divested of
their title to and interest i the land by reason of this tax sale, and it
follows that the entry can not be confirmed in their interest.

The title to the tract, having passed by a procedure and conveyance
recognized as sfficient to divest the Murphy heirs of their right, would
seem to be in Smith and Sweet, as contemplated by section 7; that is,
they are bona fide purchasers for a valuable consideration, and the
tract had been transferred by the etrynan prior to March 1, 1888,
after final entry.

Your office judgment is therefore modified; the entry of James Clark
will be confirmed and passed to patent in his name.

RAIn-OAD GRANT-LANDS EXCEPTED-REfLI5QHUISIE-NT-T.

NORTHIERN PACIFIC It. R. 0. . ST. PAUL, MINNEAPOLIS AND MAN-
ITOBA RY. 0.

An expired pre-emption filing of record, at the date a railroad grant takes effect,
excepts the land covered thereby from the operation of the grant.

The grant of March 3, 1871, was not one in iurceseni, but in fute0 takiug effect on
the delivery and filing of the relinquishment required under the terms of the
grant.

Report called for from the General Land Office as to alleged excess indemnity selec-
tions in the second indemnity belt in the State of Minnesota,

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 6, 1897. (E. A. R.)

On June 20, 1895, your office took up for adjustment list No. 24,
indemnity, of the Northern Pacific Railroad Company, filed in the
local office on November 5, 1883. This list did not designate tract for
tract the lost land for which indemnity selections were made, but on
June 16, 1892, the company filed re-arranged lists No. 24 A, 24 B, and
24 C, describing the lost lands tract for tract.

From your said decision the St. Paul, Minneapolis and Manitoba
company filed three appeals: the first involving the NE. 1 of the SE.4
of Sec. 29, T. 128 N., It. 35 W., St. Cloud laud district, Minnesota; the
second, involving the SE. of See. 31, T. 128 N., R. 4 N., same land
district, and the third, involving the N. A of the NW. 1, the SE. 1 of
the NW. 14, the SW. 1 of the NW . , and the SW. 4 of See. 13, T. 128,
R. 34, the SE. i of the NE. J of Sec. 1, same township and range;
the NE. - of. See. 5; the NW. 1 of the NE. J, the NE. of the NW.i
and the SW. 4 of the W. I of Sec. 11, same township and range, and
the N. 1 of the NE. of Sec. 15, same township and range.
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The ground of error in the first appeal is that your office erred in
holding that the tract in question was excepted from the operation of
its grant by the pre-emption declaratory statement of one William
Belcher. Upon this point your office decision says:

This tract is also within the primary limits of the grant for the St. Vincent
Extension company and was excepted from the grant by the pre-emption filing of
Wm. Belcher, made September 26, 1870, settlement alleged September 24,1870 (19
L. D., 215), the Northern Pacific Railroad Company's application to select this tract
was accordingly allowed.

It is urged in the appeal that the pre-emption filing in question could
have no effect as against the grant to the Manitoba company "because
it had ceased to be a subsisting claim at the date the grant to said
company became operative."

It is alleged further-
In this case Belcher settled September 24, 1870, and filed his declaratory state-

ment September 26, 1870. His pre-emption claim. therefore expired and the land
became subject to entry as other public land on September 24, 1871, which was prior
to the time when appellant's grant became operative.

This Department recently, in considering the case of Whitney v.
Taylor (158 U. S., 85), determined that the doctrine therein laid down
applied equally to expired as to unexpired declaratory statements.
The contention of the appellant is therefore not well taken.

In the second appeal it is urged that your office erred in holding that
the SE. of Sec. 31, T. 128 N., R. 34 W., was excepted from the opera-
tion of the grant by the homestead entry of one Allen D. Bond. 'Upon
this land your office decision held:

This tract was excepted from the grant to the said company by the homestead
entry of Allen D. Bond, made November 1, 1865, and canceled December 14, 1871
(19 L. D., 215). The application of the Northern Pacific Railroad Company to select
this land is allowed and the St. Paul, Minneapolis and Manitoba Railroad Company's
list No. 8, is held for cancellation to the extent thereof.

This land is within the indemnity limits of the gran t for the Northern
Pacific Railroad Company. It is also within the place limits of the St.
Paul, Minneapolis and Manitoba Railway Company, and the question
for consideration is: Did the rights of the said last named company
become operative from the date of the passage of the act of March 3,
1871, which authorized the St. Paul, Minneapolis and Manitoba Rail-
way Company to relocate its St. Vincent extension?

Your office decision in citing the case of. Hastings and Dakota Rail-
road Company v. Grinnell et al. (19 L. D., 215), which was based upon
the case of Bardon v. Northern Pacific Railroad Company (145 U. S.,
535), evidently assumed that the grant to this company was similar to
that of the Northern Pacific Railroad Company and was one in prce-
senti while in fact it was one in futuro, and became operative when the
relinquishment was made as required by that act. St. Paul nd Pacific
Railroad Company v. Northern Pacific Railroad ompany (139 U. S.,
1-16)..
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On December 13, 1S71, the St. Paul and Pacific Railroad Company,
through its president and secretary, made, sealed, and signed the
release required by the proviso of the act aforesaid and this instrument
was filed i the Department on December 19, 1871, and was thereupon
accepted by this Department as a compliance with the requirements of
the act.

The rights of the St. Paul, Minneapolis and Manitoba Railway
Company to this tract of land depend pon a determination of the
question as to when that relinquishment became effective. Was it
effective on the date of its being signed or on the date of its delivery
and filing in this Department? If it was effective on the (late of its
being signed, the land is excepted fronm the operation of the grant on
behalf of this railroad company, as on that day the homestead entry of
Bond was uncanceled. If it became effective, on the other hand, only
on delivery, then the grant became operative on that date, to wit,
December 19, 1871, and as the map of definite location was filed in your
office on December 20, 1871, it appears that at both dates the record was
clear, the entry of Bond having been canceled on December 14th.

In the recent case of St. Paul, Minneapolis and Manitoba Railway
Company and Northern Pacific Railroad Company v. Bergerud, on
review (23 L. D., 408), it was held, that the relinquishment becane
effective only with delivery, inasmuch as the relinquishment was in
effect a deed under the well-recognized rle of the law. Such being
the case, it would appear that your office decision was in error in refer-
ence to this tract and that it should have been awarded to the St.
Paul, Minneapolis and Manitoba Railway Company.

In reference to the third appeal taken by the appellant, consisting of
the N. of the NW. ,, the SE. of the NW. JL, the SW. 4 of the NW. ,

4~~~~~~~~~~~~~~~~~4and the SW , of Sec. 13, T. 128, II. 34 W.; the SE.j1of the NE. Aof
Sec. 1; the NE. 4: of Sec. 5; the NW. 1- of the NE. , the NE. of the
NW. and the SW. of the NW. 1 of See. 11; and the N. of the NE. 4
of Sec. 15, same township and range, it is urged that your office deci-
sion erred in holding that the land in question was subject to the selec-
tion of the Northern Pacific Railroad Company; second, in not holding
that said company has selected within its forty miles second indemnity
limits, a quantity in excess of the quantity it is entitled to select under
the provisions of the joint resolution of May 31, 1870, and the attention
of the Department is called to the fact that under the terms of the joint
resolution of 1870, the Northern Pacific Railroad Company was author-
ized to select within such indemnity belt in any State, an amount of
land equal to the amount which it had failed to secure in its granted
limits within said State, subsequently to the passage of the act of July
2,1864, and prior to the definite location of its road, and it is asserted
that an adjustment of the grant for the Northern Pacific Railroad Com-
pany made by your office in 1886 or 1887, shows that the company had
made within such indemnity limits in this State, selections of 40,000
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acres in excess of the quantity sold or otherwise disposed of subse-
quently to July 2, 1864, and prior to te definite location of its road, and
that this excess is in addition to the further acreage of 84,000 acres
awarded to said Northern Pacific Railroad Company by the supreme
court of the United States in the ease of said St. Paul and Pacific Rail-
road Company v. The Northern Pacific Railroad Company (139 U. S., 1).

This raises for consideration a very serious question upon hich the
Department is unable to pass on the record now before it. The case is
returned to your office and you will report to the Department all the
facts shown by the records of your office bearing upon this question,
and a decision upon the question involved is reserved pending action
by the Department upon such report.

The decision appealed from is accordingly modified.

TIMBER A-ND STONE ACT-AiDVERSE CLAIM.

BAME IAN V. CARROLL.

The timber and stone act does not allow the purchase of land that is inhabited by a
bona fide settler.

Secretary Francis to te Commissioner of the General Land QOfice, Feb-
(I. H. L.) rucry 6, 1897. (A. E.)

On June 16, 1893, John W. Carroll filed declaratory statement for the
S. t of the SW. 4-, Sec. 26, the E. of the SE. , Sec. 26, T. 67 N., R. 19
W., Duluth, Minnesota, alleging settlement December 22, 1890.

On June 23, 1893, Edward J. Batemen applied to purchase the same
land under the timber and stone act. On November 29, 1893, notice of
Bateman's application to purchase was executed by the register of the
land office, and on December 11, 1893, a copy of said notice was served
upon Carroll's attorney. On January 6, 1894, publication of the same
was begun in a newspaper, the last publication being on March 10, 1894.

Action on the declaratory statement of Carroll, filed by him on June
16, 1893, when the township plat was first put on record, appears to
have been suspended, but On November 3, 1893, your office allowed the
declaratory tatement to be filed without prejudice, and. on November
25, 1893, Carroll's declaratory statement went of record.

On March 14, 1894, Carroll and Bateman each submitted final proof.
At this time Bateman moved to dismiss defendants proof on the
ground of illegality of pre-emption filing. This motion was denied
because of your office instructions of November 3, 1893, allowing the
pre-emption filing to go of record without prejudice as of the time when
first filed.

A hearing was had on November 15, 1894. The register recom-
mended in favor of the timber claimant, and the receiver that the
timber filing be canceled. On appeal, your office held that:

The weight and nature of the evidence incline to the position that there are forty
or fifty acres of stone, thirty to forty acres of swale, and 1,200,000 feet of pine timber
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worth $1.50 per thousand. In its present condition it is wholly unfit for agricultural
purposes, and is valuable chiefly for the timber upon it.

While Carroll claims to have selected the land for a home, I am satisfied that the
contrary is true, and that the meager improvements were made only in order to lend
color to his claim.

Your office then held the declaratory statement of Carroll for cancel-
lation.

From this Carroll has appealed to the Department.
On June 23,1893, when Bateman made his sworn statement that he

had personally examined the land in controversy, and that it was unin-
habited, Carroll was a resident upon the land, and your office so finds.
This alone is sufficient to warrant the rejection of Bate-man's applica-
tion to purchase the land under the timber and stone act, as the act
does not allow the purchase of land which is inhabited by a settler.
The residence and improvement of Carroll can not be presumed to be
in bad faith simply because they were made in the wilderness. Many
populous communities throughout the western country were begun by
a pioneer making a settlement in what was then an almost inaccessible
locality. There is no evidence to show that Carroll's settlement was
made in bad faith, and you will therefore allow his final proof and
reject the application of Bateman.

BLACK TolrAIAWE V. WALDRON.

On the report submitted under the investigation directed October 20,
1894, 19 L. D., 311, the former departmental decisions are adhered to,
and judgment rendered in accordance therewith, by Secretary Francis,
February 8, 1897.

RAILROAD RANT-INDEMNITY SELECTION-ABANDONMENT.

llASTINGS AND DAKOTA BY. Co. V. BERG ET AL.

The failure of a railroad company to perfect an indemnity selection, within a reason-
able time after notice of final decision recognizing the right of selection, must
be held to work an abandonment of its prior right, where the withdrawal has
been revoked, and an adverse claim intervened.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 13, 1897. (F. W. C.)

The Hastings and Dakota Railway Company appeals from your office
decision of March 2, 1893, involving the S. of Sec. 3, T. 118 N., R. 45
W., in Marshall land district, Minnesota.

This land is within the twenty mile indemnity limits of the grant
made by the act of July 4, 1866 (14 Stat., 87), to aid in the construction

10671-VOL 24-10



146 DECISIONS RELATING TO THE PUBLIC LANDS.

of the Hastings and Dakota Railway, and was free from any adverse
entry or right at the time of the withdrawal (May 11, 1868), on account
of said grant.

In 1884 Albert McFarlane applied to enter the SW. i of said section,
and William Fraser the SE. both of which applications were refused
by the local officers because in conflict with said withdrawal for railroad
purposes.

From this denial the applicants appealed.
July 12, 1886, said railway company applied to select both tracts,

specifying a basis for the selection and tendering the required fees for
said selection.

This application was also rejected by the local officers because in
conflict with the pending homestead applications aforesaid, and the
company appealed.

October 5, 1888, your office decided in favor of the company and that
it was entitled to select said lands, and refused the said homestead
applications. Fraser did not appeal. MFarlane appealed, and on
March 13, 1891, this Department affirmed your office decision (123 L. D.,
228), holding that the railroad company had the right of selection in
said lands.

May 22, 1891, the indemnity withdrawals to said railway grant were
revoked by departmental order (12 L. D., 541), as authorized by act of
September 29, 1890 (26 Stat., 496).

It is not claimed, after the decision by this Department of March 13,
1891, said railway company ever made any effort to perfect its selection
tendered in 1886, by making payment of selection fees or by making
new selection for the land.

February 26, 1892, Elling 0. Berg made homestead entry No. 12,269
for the SE. - (the Fraser quarter).

May 7, 1892, Hans 0. Berg applied to make homestead entry for the
SW. (the MceFarlane tract), which was refused by the local office
because the tract applied for had been selected'by said railway com-
pany July 20, 1886, as being within the twenty miles indemnity limits
of said road.
- Hans 0. Berg appealed, alleging that the railroad company had
never paid the selection fees nor completed its attempted selection of
July, 1886, and that as the company had failed to complete its selection;
and said land had been opened to settlement by the order of revocation
of May 22, 1891, his homestead application should be accepted.

It does not seem that notice of this appeal to the General Land Office
was served upon the railway company, but that defect has been waived
by its appearance herein by brief both before your office and this
Department.

The railway company does not seem to deny that it received notice
both of the decision -of your office and this Department, but urges, in
effect, that it was incumbent upon your office to advise the company
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what steps should be taken in order to secure the acceptance of its
selection. Its resident counsel in'his brief says:

When the Department found the land subject to selection on the company's appeal,
it became the duty of the Secretary or Commissioner to notify the company thereof,
and that the fees which it had previously tendered to the local officers would now
be received, upon the payment of which the selection would be approved.

The company had exercised due diligence in the prosecution of its case by taking
its appeals in apt time, and it was entitled to notice of the action of the Department
as well as directions from it as to farther requirements. The bounden duty of the
Department was manifestly to advise the railway company that the money would
now be accepted and its application to select allowed.

The records of the General Land Office show that notice of your office
decision of October 5, 1888, was, on that date, given to all parties, and
that an office letter dated April 7, 1891, gave resident counsel for said
company notice of the promulgation of the decision of this Department
in the McFarlane case.

The company was therefore duly and seasonably advised both of the
action of your office and this Department in its favor, and was bound
to take proper steps within a reasonable time after said decisions to
perfect its right under its proffered selection of this land, and I cannot
agree with counsel that it was necessary that you should advise the
company as to the proper steps to be taken in order to complete its
attempted selection.

Your office decision in favor of the company became final, as to the
Fraser tract,'in 1888, and as to the McFarlane tract, in the spring of 1891,
but to the date of your office decision, March 2, 1893, the company had
taken no step to secure the acceptance of its proffered selection of 1886.

In the meantime the withdrawal made of its indemnity lands had
been revoked, and after the lapse of a year from the date of the last
decision i its favor Elling 0. Berg was permitted to make homestead
entry of the Fraser tract and Hans 0. Berg applied to enter the
McFarlane tract.

By its failure to complete its selection within a reasonable time after
decision in its favor, the indemnity withdrawal having been revoked, it
must be held that its laches worked an abandonment of its rights
under its list presented in 1886, in the presence of an adverse claim.

Your office decision is therefore affirmed.

SWAlMP LANDS-EVERGLADES-SCHOOL LANDS.

STATE OF FLORIDA.

A patent may issue to the State of Florida under the swamp land act for the unsur-
veyed tract known as the "Everglades," subject to the right of the State under
its grant of school lands.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 13, 1897. (W. M. W.)

The Department is in receipt of a communication, dated December
22, 1896, from the Commissioner of Agriculture and State Land Agent
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for the State of Florida., wherein he asks that patents issue for certain
lands in Florida known as the "Everglades," under the act of Septem-
ber 28, 1850 (9 Stat., 519).

On October 10, 1894, my predecessor found that the unsurveyed
body of lands lying within the State of Florida known as the "Ever-
glades" is in fact swamp land, and that a survey thereof is not practi-
cable, and he held that a patent may issue to the State under the
swamp grant, upon an estimated area designated by metes and bounds,
the State to furnish a meander survey of said "Everglades," accompa-
nied by satisfactory proof that said meander line does not include
within its limits lands not of the character granted. See 19 L. D., 251.
See also State of Florida, 18 L. D., 26; State of Florida, 8 L. D., 65;
Id., 369.

']n the 13th day of February, 1895, the United States Senate passed
a resolution, as follows:

Resolved that the Secretary of the Interior be, and he is hereby, directed to inform
the Senate whether it is proposed to issue a patent to the State of Florida for that
portion of the State known as the "Everglades," and if so whether the Seminole
Indians of Florida will be thereby dispossessed of their occupancy of said lands or
any portion thereof.

This resolution was referred to your office and also to the Commis-
sioner of Indian Affairs for reports.

On February 23, 1895, the Commissioner of Indian Affairs reported:

That the "Everglades" as laid down upon the map of Florida comprise large por-
tions of the counties of Monroe and Dade. From a report made by Special Agent
Wilson, December 30, 1887 (see Senate Ex. Doe. No. 139, 50th Congress, 1st session),
it appears that there were then fifty Indians in Monroe county, and one hundred
and twenty-six Indians in Dade county. Whether these Indians are located within
the "Everglades" which it is proposed to patent to the State of Florida, I am
unable to determine. It also appears that there are Indians located in sections
1 and 2, township 53 south of range 41 east, in Florida, but whether these sections
will fall within the "Everglades," as they may be surveyed by the governor of
Florida, is a matter of doubt.

If the Indians now have the right of occupancy of the lands within the " Ever-
glades," and the United States should convey such lands by patent to the State of
Florida, I am of the opinion that the State would take title subject to the right of
occupancy of the Indians (see Beecher v. Wetherby, 95 U. S., 517, and the authorities
therein cited).

On February 16, 1895, your office reported on said Senate resolution,
showing that in compliance with the departmental directions given in
19 L. D., 251, letters were sent from your office to the governor of
Florida and to the United States surveyor-general for Florida, inclosing
copies of said departmental decision embodying instructions how to
proceed to execute the "meander survey giving the exterior metes
and bounds of 'The Everglades,"' and requesting the governor of
Florida
to submit satisfactory proof that said meander line does not include lands which do
not- come within the description of swamp and overflowed lands as defined in the
act of September 28, 1850 --
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On February 28, 1895, the Department, in response to said Senate-.
resolution, transmitted to the President of the Senate copies of the
reports of your office and the Indian office.

On January 9, 1896, your office submitted Florida swamp land list
No. 87, embracing the lands designated on the maps as " The Ever-
glades," and containing an estimated area of 2,942,600 acres. In your
office letter it is said:

The estimate includes all thelandswithin themeandergiven in thelist; andwhat
would be school sections (16) in the several townships, if surveyed, are therefore,
included in the total area submitted for approval under the swamp land grant; this
is on the theory that although the school grant is of earlier date than the swamp
land grant, the latter being a grant ti presenti, takes precedence in the case of
unsnrveyed lands. The approval of the list is respectfully recommended.

On February 3, 1896, my predecessor, referring to said list, requested
your office to prepare and forward for consideration
an abstract of the evidence in your office, submitted by said State, going to show.
that the meander line of the survey of the "Everglades" does not include within the
original limits thereof any lands which do not fall within the description of swamp
lands under the act of 1850 above mentioned, as required by my decision of October
10, 1894 (19 L. D., 251).

Pursuant to said request, your office, on the 6th day of February,
1896, transmitted to the Department a rsum6 of the evidence submit-
ted by the State of Florida in support of its claim, as follows:

In addition to certified copies of the field-notes of survey of certain townships
bordering on the "Everglades," the State submitted the affidavits of a number of
persons having knowledge of the land, two of whom, J. W. Newman and Charles F.
Hopkins, were engineers in charge of expeditions crossing the "Everglades," one
from Fort Shackleford to Miami, and the other from Lake Okeechobee to the mouth
of Shark River. The two persons mentioned are the only ones appearing to have.
any real knowledge as to the character of the interior portion of the "Everglades,"
and I inclose their affidavits as they are too concise to bear abridgment.

Eleven persons testified as to the general character of the land near the gulf of
Mexico, or the southern portion of the "Everglades." They testified that, with the;
exception of a few "islands" or "hammocks" of from two to twenty acres in extent,
the whole country is one vast marsh, impracticable to drain, or land utterly worth-
less for agricultural purposes. It is not stated that the land is rendered worthless
by reason of its wet condition. The State refers to the report of Mr. Frank Flynt,
which report is fully set forth in 19 L. D., 251.

The field-notes of survey of the townships bordering on the "Everglades," the
lines of which surveys form the principal meanders mentioned in said list No. 87,.
show the lines to have been run through swamps or marshes for almost its entire
length. It is the opinion of this office that the public land surveys were extended
into the "Everglades" as far as was practicable and, in many instances, the border
townships were found to be almost entirely swamp-land.

In Newman's affldavit he states, that as engineer in charge of a party
of twenty persons, he traveled across the peiinsula of Florida from
Fort Myers to the place marked on maps as Fort Shackleford, and
thence in a southeasterly direction across the "Eveiglades" to Miami
on Biscayne Bay; "that he does not think or believe that along the
route from a point ten miles southeast of Fort Myers to a point four
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miles west of Miami one single tract of forty acres of land can be found
fit for cultivation without artificial drainage."

The affidavit of Charles F. Hopkins shows that in November, 1883,
he was the engineer of an expedition through the " Everglades;" that
the expedition entered Lake Okeechobee and proceeded due south from
the southern extremity of the lake for nearly eighty miles, and then
deflected to the "W. S. W." to the head of Shark River, and proceeded
down that river to its mouth. The party traveled in small boats,
4 paddling, pushing and dragging them alternately through the shal-
low water and saw-grass." He further states:

i took soundings, with an iron rod, eight feet long, through the mud and muck,
occasionally, for about sixty-five miles; after which the rock cropped out on the
surface.

At a distance of fifteen miles we found rock at a depth of eight and one-half feet,
and afterwards at varying depths of from three to five feet for a total distance from
the lake of sixty miles. The muck throughout this distance appeared very rich.
The rock kept rising nearer the surface, until in the vicinity of the head of Shark
river it cropped out on the surface.

There are several streams with a slow current running southerly out of Okeechobee,
which are about ten feet deep, and about one hundred and fifty feet wide at the
mouth, gradually growing smaller, until at the end of two or three miles they spread
out over the country.

These streams run through a custard apple swamp. We then encountered a plain
with a stunted growth of Myrtle and "yama" grass, with water about a foot deep,
at that time, which was at the end of a dry season. We continued through this for
a few miles and then entered thick and tall saw-grass.

This saw-grass extended almost uninterruptedly for about forty or fifty miles, and
then broke up into small saw-grass islands separated by small channels and bayous
of water.

When we arrived in the vicinity of the head of Shark river, these islands changed
into innumerable small hammock islands, mixed with the saw-grass islands, and
strange enough all arranged in rows extending S. S. E., so one could stand and look
down between the row s, as far as the eye could see.

These hammocks vary in size from one to twenty-five acres, and a few of them are
above ordinary over-flow. The soil of these islands is rich.

Not over one in one hundred of these islands are susceptible of cultivation, in their
present state, as they are overflowed during the rainy season, and moreover are
inaccessible until the surrounding marsh is drained.

The country for about sixty miles south of Okeechobee is susceptible of drainage,
being elevated at Okeechobee twenty-two feet above the sea, and gradually declining
to the sea level. South of this limit the rock crops out at the surface, and, except
the islands before mentioned, the land is worthless even if drained.

Drainage would be impracticable here as the gulf waters back up so as to destroy
the fall.

The country in its present condition is a vast marsh covered with water at all sea-
eons and for forty miles south of Okeechobee is devoid of all animal life, even to birds
and alligators, on the line we traversed.

Our expedition passed down the median line of the State, which is the summit or
water-shed line. On each side of us, four or five miles away, the water was deeper,
in the saw-grass being from two to three feet deep; and for the first fifty miles after
passing the custard apples there was no laud in sight, the waving saw-grass extend-
ing as far as the eye could see in all directions, except on the west. A hazy outline
of the land could be seen in that direction.
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Shark river is about four and one-half to five feet deep and about two hundred
and fifty feet wide, with rock bottom. Water very clear; depth of water at mouth
twelve feet; mud bottom.

The cruise occupied twenty-eight days from Lake Okeechobee to the gulf; during
which time we slept in boats every night, there being no dry land to camp on. By
meridian altitude of the sun (using artificial horizon), I find the extreme south end
of Lake Okeechobee to be in latitude 260 41' 19`' south.

The judgment of your office, that the swamp land grant "takes pre-
cedence in the case of unsurveyed lands," is not concurred in, for reasons
that will hereinafter be given.

Section 1 of the act of March 3, 1845 (5 Stat., 788), provides:

That in consideration of the concessions made by the State of Florida in respect
to the public lands, there be granted to the said State eight entire sections of laud
for the purpose of fixing their seat of government; also, section number sixteen in
every township, or other lands equivalent thereto, for the use of the inhabitants of
such township, for the support of public schools.

This act was passed over five years before the swamp land act, and
was based upon express concessions made by the State respecting
the public lands, and in its nature rests in a solemn compact, which the
government of the United States should maintain, sacredly keep and
carry out on its part. It is clear that Congress intended by this act to
invest the State with title to every sixteenth section of land in that
State that had not been disposed of, just as soon as such sections
should be identified by proper surveys of the public lands. Whenever
such sections shall be identified, the title thereto will pass to the State
under the granting act; no patent will be necessary. Warren et at.
v. State of Colorado, 14 L. D., 681; McCreery v. Haskell, 119 U. S.,
327-331.

These views find support in the decisions of the supreme court of the
United States, as well as those of this Department.

In Cooper v. Roberts, 18 How., 173, it was said:

We agree that until the survey of the township and the designation of the specific
section, the right of the State rests in compact-binding, it is true, the public faith,
and dependent for execution upon the political authorities. Courts of justice have
no authority to mark out and define the land which shall be subject to the grant.
But when the political authorities have performed this duty, the compact has an
object, upon which it can attach, and if there is no legal impediment the title of the
State becomes a legal title.

See also leydenfeldt v. Daney Gold and Silver Mining Company, 93
U. S., 634.

In Beecher v. Wetherby, 95 U. S., 517, in speaking of the school
grant to the State of Wisconsin, it is said, p. 523:

It was, therefore, an unalterable condition of the admission, obligatory upon the
United States, that section sixteen (16) in every township of the public lands in
the State, which had not been sold or otherwise disposed of, should be granted
to the State for the use of schools. It matters not whether the words of the com-
pact be considered as merely promissory on the part of the United States, and
constituting only a pledge of a grant in the future, or as operating to transfer the
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title to the State upon her acceptance of the propositions as soon as the sections
could be afterwards identified by the public surveys. In either case, the lands
which might be embraced within those sections were appropriated to the State,
They were withdrawn from other disposition, and set apart from the public domain,
so that no subsequent law authorizing a sale of it could be construed to embrace
them, although they were not specially excepted. All that afterwards remained
for the United States to do with respect to them, and all that could be legally done
under the compact, was to identify the sections by appropriate surveys; or, if any
further assurance of title was required, to provide for the execution of proper instru-
ments to transfer the naked fee, or to adopt such further legislation as would
accomplish that result. They could not be diverted from- their appropriation to
the State.

Oa November 20, 1855, Secretary McClelland held that the swamp
grant of September 28, 1850, did not embrace lands in Illinois which
were included in the railroad grant of September 20, 1850. See 1
Lester, 521-523.

Secretary Schurz declined to recall his opinion in a similar case ren-
dered on May 2, 1878. See Copp's Public Land Laws, 1071.

In State of Mississippi, 10 L. D., 393, Secretary Noble held (syl-
labus):

Swamp lands, included within the alternate sections reserved to the United States
from the grant to the State for railroad purposes, did not pass under the subsequent
act of September 28, 1850.

In State of Ohio (on review), 10 L. D., 394, Secretary Noble held
(syllabus):

The swamp lands, included within the alternate sections reserved to the United
States from the grant to the State for canal purposes, did not pass under the subse-
quent grant of swamp lands, and no indemnity can be allowed therefor.

It does not follow that because a survey of the "Everglades" is
impracticable, that the State should be deprived of its rights under
its school grant. The "Everglades" of Florida present conditions that
are exceptional in character, inasmuch as it would seem that the body
embraced therein can not now be surveyed in such a manner as to mark
out and specifically define te township and section lines. It is pos-
sible, however, that such survey may hereafter be made, and under the
circumstances, and for the reasons hereinbefore given, it is deemed
proper that the State's rights under its school grant should be pre-
served to it. . It is accordingly held that a patent may issue to the
State of Florida for the "Everglades" uder the swamp land act, sub-
ject to the right of the State under its school grant, for the land
embraced in the swamp list No. 87, as approved by me. With this
modification, said list is approved, and you are directed to issue a
patent accordingly.

The views of the Commissioner of Indian Affairs respecting the rights
of any Indians occupying the lands in question are concurred in.
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PRE-EMPTION-FINAL PROOV-PAYMENT.

ODETT v. DAVIS.

The submission of pre-emption final proof, without payment of the purchase price of
the land as required by law, will not protect the pre-emptor as against an inter-
Velling adverse claim.

Seretary Francis to the Commissioner of the General Land Office, Feb-
(I. El. L.) ruary 13, 1897. (W. M. W.)

The case of Frank Odett v. John C. Davis has been considered on
the appeal of the former, fron your office decision of August 24, 1895,
holding for cancellation said Odett's pre-emption declaratory statement
for the W. of the NW. t, the NE. i of the NW. I,, and the NW. 1 of
the SW. i of Sec. 33, T. 30 W., R. 11 B., Susanville, California, land
district.

The record shows that on November 1, 1888, Odett filed his pre-
emption declaratory statement covering the land in question. On
September 11, 1891, he submitted final proof in support of his claim,
but did not pay or tender the purchase money for said land.

On August 7, 1893, John . Davis made homestead entry for said
land.

On August 15, 1893, Odett appeared at the local land office, and offered
to pay the government price for said land and asked that final receipt
be issued to him therefor. This the register and receiver refused to do.
There is nothing in the record to show upon what grounds this refusal
was based.

It appears from the decision of the register and receiver in the case
that upon
affidavit filed by said Odett citation was issued to said Davis to show cause why his
said homestead entry should not be canceled. Hearing was set for October 12,1893.

The case was contirired until December 22, 1893, when it was sb-
mitted on an agreed statement of facts.

On April 10, 1895, the register and receiver rendered their opinion,
in which they held that Odett's pre-emption filing should be held intact,
and that Davis's homestead entry should be canceled without prejudice
to his right to make another homestead entry.

Davis appealed.
On August 24, 1895, your office reversed the judgment of the local

officers, and held Odett's filing for cancellation.
Odett appeals.
His specifications of error are as follows:
1. In holding that the record herein "fails to disclose any reason for

giving him (plaintiff) a hearing, or in any way recognizing his claim to
said land."

2. In holding that "4failure to make proof and payment (on a pre-
emption claim) as provided by law entails a forfeiture of all rights in
the presence of an adverse claim."
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3. In holding that the "intervention of the Davis entry while Odett
was in default obliterated the latter's claim."

4. In holding the plaintiff's declaratory statement filing for cancella-
tion.

5. In holding Davis's homestead entry intact.
The case was submitted to the register and receiver upon an agreed

statement of facts, on which it was decided by them and by your office.
Said agreed statement of facts recites the record showing Odett's pre-
emption filing, his final proof, failure to tender or pay the purchase
money at the time of proof, Davis's entry, and thereafter Odett's offer
to pay for the land, as hereinbefore set out. In addition to these mat-
ters, the agreed statement shows that Odett is a laboring man, depend-
ent upon his labor for a living; that at the time he made final proof
he did not have the money to pay for the land, but it was his bonafide
intention to secure the money to pay for the land as soon as he could;
that on August 14, 1893, he borrowed the required amount of money to
pay for said land, and on the 15th day of said month he offered to make
payment for the land embraced in his pre-emption filing; that at the time
Davis made his homestead entry of the tract Odett had on said land "a
good substantial house, fence inclosing about three or four acres, and
said garden." Said statement contains many other facts that can have
no bearing on the questions to be determined.

Counsel for appellant calls attention to Hugh Taylor, 9 L. D., 305,
and contends that it sustains his allegations of error.

That case involved the right of a pre-emptor, after the statutory life
of his filing had expired, and while proceedings under his final proof
were pending, to transmute his filing under section 2289 of the Revised
Statutes. His application to transmute was in its nature and effect a
pending application to make homestead entry of the tract in question.
It follows that the case at bar does not come within the rule announced
in the Hugh Taylor case.

Referring to Odett's failure to make payment for the land in question,
your office held that:

While this delinquency would not necessarily defeat his right to make entry, in
the absence of an adverse claim, it did, from the moment his delinquency began,
render the land subject to entry by any other qualified applicant. In other words,
failure to make proof and payment, as prescribed by law, entails a forfeiture of all
rights in the presence of an adverse claim.

This holding is concurred in.
The judgment of your office appealed from is accordingly affirmed.
On the 17th of January, 1896, counsel for Odett filed what he calls

"Petition for Rehearing," in which he recites that the claims of each of
the parties have been under investigation by a special agent, who has
reported against them. He also charges that Davis has abandoned
the land in question, and asks that another hearing be ordered. Said
petition does not allege newly discovered evidence, but simply relates
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to matters of fact arising since the trial which might be the basis of a
contest, if the entry were in such a condition that it would be subject
to contest under the law.

If the alleged government proceedings shall be discontinued or ter-
minated without canceling Davis's entry thereafter, I see no reason why
Odett may not, if he desires to do so, contest Davis's entry on any
grounds sufficient to warrant a cancellation thereof. If said proceed-
ings result in canceling Davis's entry, the land will be subject to entry
by the first legal applicant. If Odett is qualified, and desires to enter
it, and makes the first application after it shall become subject to entry,
there is nothing to hinder him from doing so.

The petition is dismissed.

HOMIESTEAD ENTRY-AIENATION-COMPROMISE.

MEAL V. DONAHUE.

An agreement to convey part of the land covered by a homestead entry after final
proof, with possession given under such contract, calls for cancellation of the
entry, although the agreement may have been made in the compromise of a prior
contest against the entry in question.

Secretary Francis to the Commissioner of the General Land Qffice, Feb-
(I. H. .) rary 13, 1897. (E. B., Jr.)

Alfred HI. Meal appeals from your office decision of December 9, 1895,
in his case against John J. Donahue, involving lots 1 and 2 and the
S. - of the NE. J of section 5, T. 17 N., R. 2 W., Guthrie, Oklahoma,
land district, for which the latter made his homestead entry April 27,
1889, and final proof April 9, 1895.

On May 3, 1895, Meal fileda protest against Donahue's entry alleg-
ing that the same was fraudulent for the reason that about May, 1891,
Donahue had sold to one John T. Phillips thirty-four acres of the land
embraced therein, and thereafter held the land fraudulently for the pur-
pose of acquiring title thereto in order " that he might convey title to
a portion thereof to said John T. Phillips under his contract of sale";
and further, that the said John J. Donahue fraudulently attempted to
convey title to said land to his sister-in-law, Mrs. Temple, immediately
after making final proof thereon: wherefore Meal prays that a hearing
be ordered "to determine the truth of the allegations herein"; and that
the entry be canceled and he be awarded the preference right to enter
the land.

These charges are supported by Meal's affidavit and the affidavit of
said Phillips. The latter swears that for some time prior to about May,
1891, he had a contest pending against Donaiue's entry affecting-
the E. I of the NE. 1 of said section 5; that about May 1891, he withdrew his said
contest against said homestead entry in consideration that the said John J. Donahue
should prove said land up, and acquire title thereto from the government of the
United States, and thereafter should deed to this afflant thirty four acres off the east
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side of said NE. i of said section 5; that at said time last mentioned, the said John
J. Donahue, entered into an agreement with this affiant by which said Donahue
agreed to acquire title to said lad, and thereafter as soon as title was so acquired by
him, make a good and sufficient deed to this affiant to the thirty four acres above set
forth; that said Donahue also agreed that this afflant might have the use of said
thirty four acres from the time said agreement was entered into free of charge, and
that this afflant might have and own all improvements of whatever kind and char-
acter affiant could place upon said thirty four acres; that in pursuance of said agree-
ment and in consideration of the withdrawal by afflant of his contest above referred
to, this afflant went into possession of said thirty four acres, and has continued in
said possession up to the present time; that in pursuance of said agreement and
promise so entered into by said John J. Donahue, this affiant proceeded to plant and
raise upon said thirty four acres of land an orchard and vineyard consisting of about
three hundred fruit trees and about two hundred grape vines, and that affiant also
planted and has continuously cared for about fifty ornamental and forest trees and
other shrubbery on said thirty four acres on and about a buil ding site selected and
enclosed as such by affiant and his family; .... that said Donahue continued
to re-affirm said agreement as to said thirty four acres until after he had made final
proof upon his said homestead entry, which was done on April 9th, 1895, but that
since about the 15th of April 1895, said Donahue has refused to comply with the
said agreement and has refused to make a deed to said thirty four acres to this affiant; 
but that said Donahue did on the- day of April 1895, make a deed of said land
together with the balance of his said homestead entry to Mrs. Trimble, a sister-in-
law of said Donahue, and that his said sister-in Jaw has as affiant is informed and
believes, mortgaged said land for the sum of $700.00.

In said decision upon consideration of this protest your office held
(]) that a conveyance of the land by Donahue after final proof would
not be sufficient ground for contest; and (2) that-

The contract between Donahue and Phillips pursuant to which the contest was
dismissed, was in the nature of a compromise, and was not, therefore, such au illegal
agreement as would justify the cancellation of Donahue's entry.

A hearing was therefore denied and the protest dismissed. Meal
thereupon prosecutes this appeal, contending that your office erred in
its holdings and action adverse to him as above stated.

It is well settled that after due final proof and entry a homesteader,
having then acquired the equitable title to the land entered, may con-
tract to convey, or may at once convey the same without infracting any
provision of the homestead law. A conveyance at such time is not per
se evidence of bad faith on the part of the entryman. Your decision
as to the alleged conveyance to Mrs. Trimble is therefore correct.
With the alleged fraud of Donahue against Phillips in connection with
that conveyance the land department is not concerned. That is a mat-
ter between temselves.

I do not concur, however, in the conclusion of your office that such a
contract as is alleged to have been entered into between Donahue and
Phillips is in the nature of a compromise such as to be permissible
under the homestead law, and therefore not an illegal agreement. As
a means of ending vexatious litigation, compromises between claimants
to public land may properly be and generally are favored by the land
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department, but to be favored they must, as an essential condition pre-
cedent, be within the law, and not involve and require as a necessary
sequence, or as part of the contract on-which they are founded, the
violation of law. The government is to a certain extent a party to
every valid compromise between adverse claimants to public land; or, to
state the proposition in another form, no such compromise can be effected
without the knowledge and consent or subsequent ratification and
approval of the United States. The alleged contract, or compromise,
whereby the contest between Phillips and Donahue was brought to an
end, could not have received the consent, and cannot now receive the
approval, of the United States speaking through this Department; for
such a contract or compromise would involve a violation of law on the
part of said Donahue, then an entrynan, and one of the parties
thereto.

It was said by the Department in the recent case of Walker v. Clay-
ton (24 r. D., 79), wherein Clayton, prior to final proof, had made a
contract with one May to convey to the latter his (Clayton's) homestead-

In his homestead affidavit he had sworn that the entry was made for his exclusive
benefit and not directly or indirectly for the benefit or use of any other person or
persons whatsoever, and he knew that in his final affidavit he would be required to
make oath, subject to an exception not here in point, that he had not alienated any
part of the land (Sections 2290 and 2291, Revised Statutes). It was evidently
implied, if not expressed, in his contract with the United States, that he would
continue to hold, reside upon and cultivate the land for his exclusive use and benefit
until the time should arrive, when, after the submission of final proof as required
by law, he had earned his right to receive patent therefor.

It is no adequate defense that May could not enforce specific performance of the
contract. Clayton might, of his own volition, have carried it out, and it is this mis-
chief that the statute is designed to remedy (Molinari v. Scolari, 15 L. D., 201).

In the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the settled
construction of the pre-emption law relative to alienation "that any agreement to
convey any part of an entry or claim to another made prior to final proof will
defeat the claim." While the language of the pre-emption law was more explicit
than that of the homestead law as it stood at the date of this entry, the spirit and
intent of each on the point at issue was the same; and section 2290 of the Revised
Statutes, as amended by the act of March 3, 1891 (26 Stat., 1095), was made to con-
form substantially to the language of the former. See in this connection Baslhford v.
Clark et al. (22 L. D., 328).

The Department directed the cancellation of Clayton7s entry because
of the unlawful contract made by him, although no conveyance was
ever made in pursuance thereof, nor any possession of the land, appar-
ently, ever given. In this case not only is a similar contract alleged,
but it is also charged that possession was given Phillips thereunder
and continued by him up to the date of this protest.

Meal's allegations as to this contract and its partial execution by
Donahue, are amply sufficient to require that a hearing be ordered in
the premises. The decision of your office upon this point is reversed and
you are directed to order a hearing, in accordance with the foregoing.
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HOMESTEAD CONTEST-PRIORITY OF SETTLEMENT.

BEHAB V. SWEET.

The general rule that a settler claiming priority over one having an entry of record
must establish his claim by a preponderance of the evidence, may be so far
departed from, in a special case, as to reach an equitable conclusion, where, on
the facts shown, justice and equity require a division of the land between the
parties.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 13, 1897. (A. E.)

On July 25, 1896, your office transmitted-a motion filed by Sweet for
review of departmental decision rendered in the above entitled cause
on June 9, 1896. The land involved is the NW. of Sec. 23, Tp. 26 N.,
R. 1 W., Perry, Oklahoma.
* This motion being entertained, on August 25, 1896, you were directed
to notify Sweet that to insure consideration by the Department, he will
be required to serve a copy of the motion upon the opposing party, and
return evidence of such service within thirty days, that then each party
would be allowed to file briefs in accordance with Rule 114 of Practice.

On October 10, 1896, your office retransmitted the papers, with evi-
dence of service and briefs of counsel.

The matter is now before the Department for examination.
The facts in the case are as follows: The land is divided by a creek,

running from the northwest corner southeasterly. About one-third of
the land lies north of this creek, and the timber along the creek
obstructs the view from either side. Behar settled on the north side
of the creek, and Sweet on the south side. A conclusion drawn from
the evidence is that each settled at the same time, on September 16,
1893, and neither knew the other was there, each having traveled about
the same distance going to the land. Each man has built a house and
improved the land. Over two years ago, when the hearing was had,
Behar had twenty-one acres broken, fourteen of which were in wheat,
had built two houses, kitchen, stable, chicken house, dug a well. set
out fruit trees, and had forty or fifty acres fenced. One month after
Behar settled on the land a child was born to him. Sweet's improve-
ments consisted of a house, twenty-five acres fenced, hen house, hog
pen, and twenty-five or thirty acres planted to crops. Each man has a
family, and has been a continuous resident upon the land since his set-
tlement, more than three years ago.

When Behar settled upon the land, his wife was sick, and there was
urgent necessity for a habitation for her to dwell in. He appears
therefore to have devoted himself to the improvement of the claim,
and did not apply to make entry until November 7, 1893, which,
however, was within time under the homestead law. Sweet, however,
not having a sick wife, for whom improvements were necessary, went
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to the local office and made entry on September 25, 1893, which was
sixteen days before the birth of Behar's child.

It is contended by attorneys for Sweet that Sweet should have an
advantage by reason of haying made this entry before Behar, in that
the burden of proof should be placed upon Behar to show that he was
the prior settler.

The local officers found in favor of Behar, but your office and the
Department agreed in finding that it was impossible to determine that
either Sweet or Behar had the superior claim, or that either had settled
prior to the other, and that, owing to a line of woods which divided the
tract of land in controversy, each settled unknown to the other.

Each man had made valuable improvements, and had continuously
resided upon the land, with his family, from date of settlement, and the
Department deemed it unjust to do other than divide the land between
the parties.

While the ruling that a settler claiming prior settlement over one
having an entry of record must establish his claim by a preponderance
of evidence, will be adhered to in most cases, the Department will, where
justice and equity require it, and great hardship would result were the
rule applied, depart so far from the rule as to reach an equitable decision
in the case. If the rule were applied in the case under consideration,
it would be depriving Behar of his land and improvements, because he
remained on the land, building a habitation for his sick wife, to whom
a child was born on the land twenty-five days after his settlement.

Deeming that it would be a great hardship to Behar to disturb the
decision in the case under consideration, rendered June 9, 1896, the
same will stand.

The motion is denied.

PRICE OF LANI-INDEMNITY LIMITS-REPAYMENT.

THoiMAS FOSTER.

Lands falling within the indemnity limits of a railroad are not raised to the double
minimum price.

There is no statutory authority for the return of a double minimum excess in fees
and commissions erroneously required on a homestead entry of lands in fact
single minimum; where such money has been covered into the United States
Treasury.

Secretary Francis to the Commissioner of the General Land Office Feb.
(I. H. L.) ruary 13, 1897. (J. L.)

On February 8, 1889, Thomas Foster made homestead entry No. 6479
of.the SW. of section 14, T. 27 N., R. 32 E., W. M., Spokane Falls
land district, Washington. He was required to pay and did pay to the
receiver the sum of twenty-two dollars for fees and commissioDs, the
land being rated at double minimum price. On November 20, 1890,
Foster filed an application for the repayment of six dollars, alleging
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that the land was "minimum priced land, upon which the fees and
commissions payable when application for homestead entry is made"
could lawfully amount to only sixteen dollars.

On December 3, 1895, your office rejected the application, saying,
that the records of this (your) office show that said land is within the limits of the
grant to the Northern Pacific Railroad Company, branch line. Hence the land is
double minimum land (Section 2357 R. S.), and the fees and commissions collected
on said homestead entry, $22.00, was the proper amount.

From said decision Foster has appealed to this Department, respect-
fully traversing the fact found by your office as aforesaid.

A re-examination of the records of your office shows, that the quar-
ter section of land aforesaid lies within the indemnity limits of the
grant to the Northern Pacific Company for its main line, and does not
lie within the granted limits for the branch line.

The act of July 2, 1864, incorporating the Northern Pacific Railroad
Company (See section 6 on page 369 of 13 Statutes), and section 2357
of the Revised Statutes referred to in your office decision, do not extend
the double minimum price to lands lying within indemnity limits.
Only reserved alternate sections lying within the limits granted by act
of Congress, are required to be sold for not less than two dollars and
fifty cents per acre (19 L. D., 381).
I According to the list of fees and commissions published on page 34
of the General Circular of October 30, 1895, it seems that Foster paid
six dollars too much.
- Therefore the reason assigned by your office for rejecting Foster's
application is erroneous.

But the relief desired by Mr. Foster cannot be granted, because the
six dollars which he overpaid on February 8, 1889, and demanded back
on November 20, 1895, were in due course of business covered into the
treasury; and there is no statute which authorizes your office or this
Department to take it out. The Constitution provides that: "No
money shall be drawn from the Treasury, but in consequence of appro-
priations made by law."

For this reason, your office decision rejecting the application is hereby
affirmed.

OKLAHOMA LA1NDS-SETTLI:EME-NT-RESERVATION FOR HIGIDVAY.

HARDING V. Moss.

A settlement on land reserved for a public highway, along a section line, as provided
under section 23, act of May 2, 1890, prior to the actual location and use of such
highway, is valid and extends to the adjacent quarter section on which settle-
ment is intended to be made.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) - ruary 13, 1897. (C. J. W.)

On September 20, 1893, Albert W. Moss made homestead entry No.
339, for SW. 1 Sec. 10, T. 26 R. 2 B., Perry land district, Oklahoma.
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On October 26, 1893, Harding filed his affidavit of contest against
said entry alleging prior settlement.

The hearing was set for October 26, 1894.
On motion of Harding the case was continued to January 2, 1895.

On January 2, 1895, Harding made application to take the depositions
of absent witnesses and the case was continued to March 11, 1895. On
March 11 ,1895, Harding asked for a further continuance of thirty days
on account of absent witnesses which was denied, but he was allowed
another day, to wit: util 12th of March to get his witnesses.

On March 12, 1895, the hearing was had, both parties being present
and represented by counsel. On March 15, 1895, the local officers ren-
dered their decision in which they found that Moss was the prior settler,
and recommended the dismissal of the contest. Harding appealed, and
on October 24, 1895, your office considered the case and rendered an
opinion, in which it was, in substance, found that the evidence left the
fact in doubt as to which was the prior settler, and directed a division
of the land between them in such way as to leave each in possession
of the half upon which his improvements had been placed. From this
decision both Moss and Harding have appealed, each alleging, in sub-
stance, the same errors of law, and each alleging that it was error not
to have found him to have been the prior settler. Harding alleges two
errors of law not covered by the allegations of Moss.

1. That it was error to deny his motion for continuance.
2. That it was error to hold that a settlement upon the four rods reserved for a

public highway around the section was a valid settlement.

The land in controversy is a part of what is known as the Cherokee
Outlet, and was opened to settlement on the 16th of September, 1893.
Each of the parties claims to have made the race to, and settlement upon,
the land on the (lay of the opening. The two distinct legal propositions
submitted by Harding will be first considered, since. if he is correct in
either, an examination of the other questions would be unnecessary.

1st. Was it error on the part of the local officers to deny the motion
of Harding for further continuance? The record indicates that ample
opportunity was offered Harding to prepare his case for trial, and there
was no abuse of discretion on the part of the local officers in denying
his last motion for continuance.

As to the insistence, that a settlement upon that part of a quarter-
section reserved for a public highway along section lines, as provided
by section 23, act of May 2, 1890 (26 Stat., 81), it must be held that
before such highway is actually located and in use, such settlement must
be regarded as valid and extends to the quarter-section contiguous,
upon which such settlement was intended to be made. The highway
provided for by the act is a mere easement, and does not prevent title
to the entire quarter-section from passing to the patentee, subject to
the easement.

10671-VOL 24-11
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Said section twenty-three is as follows:
That there shall be reserved public highways four rods wide between each section

of land in said territory, the section lines being the center of said highways; but
no deduction shall be made, wrhere cash payments are provided for, in the amount to
be paid for each quarter-section of land by reason of such reservation. But if the
said highway shall be vacated by any competent authority, the title to the respec-
tive strips shall inure to the then owner of the tract of which it forms a part by the
original survey.

Where, as in this instance, the initial act of settlement performed by
a settler is upon, or partially upon, the land thus reserved, it will never-
theless be deemed settlement upon the quarter-section to which it apper-
tains and is intended to be settled upon. Your office did not err in so
holding.

The remaining questions are-ist. Was it error upon the part of your
office to direct a division of the land between the two claimants; and
2d. Was it error to make no ruling as to which one of the parties was*
the prior settler. As to the first of these propositions it was held here,
n the case of Sumner v. Roberts (23 L. D., 201)-

In case of a contest against an entry on the ground of a prior settlement right, the
burden of proof is on the contestant to show that his settlement antedates both the
entry and settlement of the contestee, and if he fails to thus show such priority, the
entry must stand.

In a contest of such character, doubt as to the fact of priority, or a finding of
simultaneous settlement, does not justify an arbitrary division of the land between
the parties, or an award thereof to the highest bidder.

Your office decision as to this proposition is without support either in
law or the evidence, and must be held to be erroneous. The question
remains is the evidence of such character as to admit of a specific find-
ing of priority of settlement upon the part of one or the other of the
parties. An examination of the record is all that is necessary on this
subject. The fact is not left either in doubt or uncertainty. The evi-
dence unmistakably indicates that Moss reached the land and set his
stake at least thirty minutes before Harding reached the tract. The
local officers found Moss to have been the prior settler, and the record,
amply supports that finding. In fact, it is not seriously disputed by
contestant that Moss was first on the land, and the gravamen of his
contention is that, when he reached it, he performed no act of settle-
ment for a long time thereafter; that such as he did perform was in the
public highway, and that was thereafter abandoned. The record does
not support this contention. Upon the contrary, it warrants the specific
finding that Moss reached the land at least half an hour in advance
of Harding, and staked it, setting a stake with his name over it and a
handkerchief on it as a flag. This stake was still standing on the 23d
of September, and presumably it remained undisturbed from the 16th
until that time. It was sufficient notice that the land was taken and
claimed by Moss, and as an initial act of settlement it was followed
within a reasonable time by permanent improvements of value and by
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residence. The finding of the local officers on these questions was
proper. Your office decision is reversed, and the decision of the local
officers affirmed. The contest is dismissed, and the entry of Moss held
intact.

RAILROAD GRANT-LANDS EXCEPTED-SWAMP SElECTION.

DORN V. ELLINGSON.

The notation of a swamp land selection, appearing of record at the date a railroad
grant becomes effective, will not operate to except the land covered thereby
from the grant, where prior thereto the approval of such selection has been
revoked, and the selection itself superseded by subsequent lists.

Secretary -iFrancis to the Commissioner of the General Land ffie, Peb-
(I. H. L.) ruary 3, 1897. (E. M. i.)

This case involves the NE. of the SW. and the NW. of the
SE. 4 of See. 13, T. 98 N., R. 10 W., Des Moines land district, Iowa.

The record shows that these tracts are within the ten mile limits of
the grant to aid in the construction of the McGregor and Missouri
IRiver Railroad under the act of May 12, 1864 (13 Stat., 72), and ol.
June 19, 1879, were listed by the Chicago, Milwaukee and St. Paul
Railroad Company, successors in interest to the above mentioned road.

On June 4, 1883, your office rendered a decision rejecting said listing
of these lands, holding that the tracts in controversy, having been
selected as swamp land on March 17, 1852, were by virtue of the act of
March 3, 1857 (11 Stat., 251), confirmed to the State of Iowa. The
railroad company filed no appeal as to this decision, but thereafter,
to wit, on June 4, 1884, the said company filed an application for a
reconsideration and revocation of that decision.

On September 3,1884, your office, acting upon this application denied
it, and it was further declared that the decision of Jne 4, 1883, was
final.

The company attempted to appeal, which right was denied them by
your office, and thereafter an application was made for the issuance of
a writ of certiorari, and on October 17, 1884, the Department refused
the issuance of the writ. In the decision refusing such issuance the
Department's action was based upon the laches of the petitioner and
the decision did not pass upon the merits of the case before your office,
it being said (L. & R. Press Copybook 109, p. 427),

But if said decision is not well founded a review here of the rule therein adopted
must be reserved until such time as a case involving swamp selections comes regu-
larly before the Department.

Your office decision of September 10, 1895, states that the question
at issue in those proceedings (the decision of June 4, 1883, and those
following) was the standing of what is known in your office as the
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z' Sargent list", being a list of certain swamp selections in the State of
Iowa which at one time had been approved by this Department, but
subsequently such approval, upon the recommendation of your office.
had been rescinded.

It appears that the tracts in controversy remain upon your records
as "selected as swamp March 17, 1852," and the decision of your
office now under consideration, for the purpose of clearing the record,
',directed that the selection be noted as canceled at this date."

March 24, 1895, Elling H. Ellingson, the defendant-appellant, made
homestead application and the local officers allowed the entry on a
waiver by the Secretary of the State of Iowa showing that the selection
above referred to did not appear among the swamp selections of the
county wherein these tracts are situated.

July 5, 1895, the local officers transmitted the record in the applica-
-tion of David Dorn to make final proof of his right to purchase the
above described land under section five of the act of March 3, 1887
(24 Stat., 557).

The local officers took no action in the case, and in your office decision
upon appeal you make the following finding of facts, which the record
sustains:

October 31, 1874, by deed (contract to sell) the McGregor & Missouri River R. R.
Company conveyed the land in controversy to David Dorn for $400.

June 4, 1886, Dorn and wife, conveyed to Joseph M. Watts, for $3000; Watts, April
7, 1893, mortgaged (to secure the loan of $2500) to Charles L. Hutchinson, and
subsequently:

February 15, 1894, Joseph M. Watts and wife, conveyed the land by warranty deed
to said Elling H. E]lingson for $2600, there being also an additional twenty acres of
adjoining land conveyed in same deed.

In this last mentioned trade Hutchinson executed a release of his mortgage, Elling-
son (February 17, 1894) executing a mortgage to E. A. Hamill to secure $1600, of the
purchase price mentioned. By stipulation of adverse parties in this case it was
agreed, that Ellingson, during February 1894, executed a mortgage, and delivered
same to the First National Bank of Decorah, Iowa, together with $1000 in money, for
the benefit of Joseph M. Watts. Subsequently Ellingson made homestead entry for
the land, as shown, and enjoined said bank from paying or delivering said money or
mortgage to Watts, and the bank still retains the same under said proceedings.

In his pleading Ellingson claims settlement on the land March 24, 1894, nine months
prior to Dorn's present application to purchase. Also that he (Ellingson) previously
negotiated with Watts for the purchase of the land at the rate of $26.00 per acre.

Ellingson found during the pendency of the trade with Watts that the title still
"'remained in the clouds with the swamp act, the R. R. act, and the U. S. Gov. reach-
ing for it." Ellingson claims he proposed that Watts. get a perfect title (matters
Temaining in static quo in the meantime) " or get an adverse ruling from the U. S.
Commissioner, or the proper State officers." Ellingson urges that Dorn's interfer-
-ences, by applying to purchase under See. 5, act March 3, 1887, is, under the circum-
stances a questionable proceeding, and alleges that Dorn in his preliminary affidavit
to purchase swore that no person had settled on the land subsequent to 1882, while
-on cross examination he admitted he heard that Ellingson "had received a home-
stead filing."

As has been set out, this case is before the Department upon the
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application of Dorn to purchase under the fifth section of the act of
Congress of March 3, 1887 (24 Stat., 557), which is as follows:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the use of such company, said lands being the num-
bered sections prescribed in the grant, and being coterminous with the constructed
parts of said road, and where the lands so sold are for any reason excepted front
the operation of the grant to said company, it shall be lawful for the bona fide pur-
chaser thereof from said company to make payment to the United States for said
lands at the ordinary Government price for like lands, and thereupod patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
all lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupation
have not since been voluntarily abandoned, as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided frther, That this section shall not
apply to lands settled upon subsequent to the first day of December, eighteen hun-
dred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same as afore-
said shall be entitled to prove up and enter as in other like cases.

Counsel for the appellant argues in his well-considered brief that in
order that 'one may be entitled to purchase, it must appear that he
acted in good faith in so purchasing from the railroad company, and
that in this case it cannot be said that he acted in good faith, inasmuch
as it is claimed by counsel that a examination or review of the pro-
ceeding had in reference to this tract discloses that the railroad coll-
pany had, and could have had, no title in the tracts in controversy;
the record showing that' from 1852 up to the date of the decision
appealed from this land appeared of record as selected as swamp. In
this connection it is proper to state that unless the land was excepted
from the grant to this railroad company, the right to purchase under
the act supra does not exist. This brings up that question.

On October 30, 1891, by letter " K " your office decision was rendered
upon the authority and effect of the " Sargent list", hereinbefore
referred to. From the facts therein set forth it appears that this list,
was filed in your office on March 17, 1852, by George B. Sargent, sur-
veyor general. In filing said list the surveyor general did not state
that the State of Iowa had determined through its proper agents to
accept his field notes as a basis of adjustment, but subsequently, on
March 21, 1852, he so stated, but forwarded no agreement to this effects
And thereafter, by act of the State legislature, January 13, 1853, the
swamp lands were granted to the various counties and provision was,
made for survey and selection by county surveyors. So it appears that
if the agreement was entered into as reported by letter from Mr. Sar-
gent, this action upon the part of the legislature was a repudiation of it..

Upon representation made to your office, on February 19, 1855, a
communication was by your office addressed to the Department, asking
that the former approval of the " Sargent list" made by the Depart-



166 DECISIONS RELATING TO THE PUBLIC LANDS.

ment upon the recommendation of the Commissioner of the General
Land Office, be revoked, and thereafter, to wit, on March 1, 1855, said
approval was revoked. Prior to this time other lists had been filed
showing the swamp lands claimed by the State under the swamp act.

As a matter of history, it may be stated in this connection that about
1700 tracts were included in the " Sargent list," and the county sur-
veyors under the authority of the act of the legislature, supra, selected
about 1300 of these tracts, leaving 400 tracts. And in your office, for
a period of nearly thirty years after the revocation of the approval of
the " Sargent list", it was treated as superseded by other lists filed.
And your decision of October 30, 1891, supra, states that this view
was acquiesced in by the State, it not having ever set forward the
claim that the lands specified therein were confirmed to the State by
the act of 1857.

The tracts in controversy were included in the " Sargent list", but
have not been enrolled in any subsequent list filed in the place of and
superseding that list. It was under these facts that the then Commis-
sioner of the General Land Office, on June 3, 1883, held that this list
was confirmed under the act of March 3,1857 (11 Stat., 251). And
thereafter, as has been set out, the Department refused to disturb that
decision on account of the laches of the Railroad Company.

Was the land now in controversy excepted from the operation of the
grant to aid in the construction of the McGregor and Missouri River.
Railroad under the act of May 12, 1864 (13 Stat., 72).

At that time there existed upon the records of your office, opposite
these tracts, " selected as swamp March 17, 1852; " this record being
made on account of the " Sargent list." The approval of that list had
been revoked and it had- been- superseded by others when the grant
was made. Under these facts it is clear that the land was not excepted
from the operation of the grant by au invalid and repudiated selection.
The clearing of the records in your office was a ministerial act, the
failure to do which can in no wise affect the rights of the company.

In the case of Anderson v. Northern Pacific Railroad Company et al.
(7 L. D., 163) it was held (syllabus):

The cancellation of an entry by the order of the Commissioner of the General Land
Office takes effect as of the date when the decision is made, and the fact that such
order was not noted on the records of the local office until after the definite location
of the road, though made prior thereto, would not operate to defeat the operation of
the grant.

So also in the case of Sioux City and Pacific Railroad Company v.
Wrich (22 L. D., 515), in which it was held (syllabus):

A school indemnity selection made prior to statutory authority therefor does not
reserve the land covered thereby from the operation of a railroad grant.

The Secretary of the Interior is charged with the adjustment of railroad grants,
and should withhold from other disposition lands granted for such purposes, even
though the grantee may fail to appeal from an erroneous adverse decision of the
General Land Office.
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And also Knight v. United States (142 U. S., 191).
My conclusions are that there was no existing claim at the date of

the attachment of the railroad's right to these tracts that could oper-
ate to prevent the railroad company from acquiring title, and therefore
that David Dorn, the defendant herein, is not entitled to purchase under
the said section of the said act, but that the land involved passed to the
railroad company.

The purchasers from the company are amply protected by this
decision.

The decision appealed from is accordingly reversed.

TIMBE U CUTTING-STATUTORY PROVISIONS.

INSTRUCTIONS.

In construing the provisions contained in the two acts of June 3, 1878, and the act of
August 4, 1892, with respect to timber cutting, it must be held that the first of
said acts of 1878 (20 Stat., 88), relates to all mineral lands of the United States,
but to none of any other character, and permits the cutting of timber on such
lands for building, agricultural, mining, and other domestic purposes, but not
for the purpose of sale or commerce, and that the second of said acts (20 Stat.,
89), as amended by the act of 1892, relates to all non-mineral lands of the United
States, in all public land States, and prohibits the cutting of timber on such
lands, except as therein otherwise provided.

Secretary Francis to the Commissioner of te General Land Office, Feb-
(I. H. L.) ruary -23, 1897. (W. C. P.)

I at in receipt of your communication of May 25, 1896, asking to be
advised as to the proper construction of the acts of Congress of June
3, 1878 (20 Stat., 88), June 3, 1878 (20 Stat., 89), and of August 4, 1892
(27 Stat., 348), all of which contain provisions relating to the cutting
of timber on the public lands.

The act of June 3, 1878 (20 Stat., 88), which may be designated as
act No. 1, is entitled:

An act authorizing the citizens of Colorado, Nevada, and the Territories to fell and
remove timber on the public domain for mining and domestic purposes-

and the first section reads as follows:
That all citizens of the United States, and other persons, bona fide residents of the

State of Colorado or Nevada, or either of the Territories of New Mexico, Arizona,
Utah, Wyoming, Dakota, Idaho or Montana, and all other mineral districts of the
United States, shall be, and are hereby, authorized and permitted to fell and remove,
for building, agricultural, mining, or other domestic purposes, any timber or other
trees growing or being on the public lands, said lands being mineral, and not sub-
ject to entry under existing laws of the United States, except for mineral entry, in
either of said States, Territories or districts of which such citizens or persons may
be at the time bona fide residents, subject to such rules and regulations as the Secre-
tary of the Interior may prescribe for the protection of the timber and of the under-
growth growing upon such lands, and for other purposes: Provided, the provisions
of this act shall not extend to railroad corporations.
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The second section provides that the register and receiver of local
land offices in whose district any mineral land may be situated shall
ascertain fiom time to time whether any timber is being cut upon any
such land, except for the purposes authorized by said act, and if so, to
report the fact to the General Land Office, and section three provides
penalties for the violation of the provisions of the act.

The other act of June 3, 1878, which may be designated as act No. 2,
is entitled:

An act for the sale of timber lands in the States of California, Oregon, Nevada, and
in Washington Territory.

The first section of this act authorizes the sale of public lands in "the
States of California, Oregon and Nevada and in Washington Terri-
tory" which are valuable chiefly for timber and stone thereon, but
unfit for cultivatiou; the second and third sections specify the mode of
procedure in such cases, and section four prohibits the cutting of tim-
ber on the public lands. It reads as follows:

That after the passage of this act, it shall be unlawful to cut, or cause or procure
to be cut, or wantonly destroy, any timber growing on any lands of the United
States, in said States and Territory or remove, or cause to be removed, any timber
from said lands, with intent to export or dispose of the same; and no owner, master
or consignee of any vessel, or owner, director, or agent of any railroad, shall know-
ingly transport the same, or any lumber manufactured therefrom; and any person
violating the provisions of this section shall be guilty of a misdemeanor, and, on
conviction, shall be fined for every such offense a sum not less than one hundred nor
more than one thousand dollars: Provided, That nothing herein contained shall pre-
vent any miner or agriculturist from clearing his land in the ordinary working of
his mining claim, or preparing his farm for tillage, or from taking the timber neces-
sary to support his improvements, or the taking of timber for the use of the United
States; and the penalties herein provided shall not take effect until ninety days
after the passage of this act.

The fifth section provides for relief from prosecutions under Sec. 2461
of the Revised Statutes, and the sixth section repeals all acts or parts
of acts inconsistent with the provisions of this act.

The third act spoken of in your letter is that of August 4, 1892 (27
Stat., 348), and is entitled:

An act to authorize the entry of lands chiefly valuable for building stone under
the placer mining laws.

The first section of this act provides for the entry of lands chiefly
valuable for building stone under the provisions of the law in relation
to placer mineral claims, and the second section, which relates to the
subject now under consideration, reads as follows:

That an act entitled "An act for the sale of timber lands in the States of Cali-
fornia, Oregon, Nevada, and Washington Territory" approved June third, eighteen
hundred and seventy-eight, be, and the same is hereby, amended by striking out the
words " States of California, Oregon and Nevada, and AWVashington Territory " where
the same occur in the second and third lines of said act, and insert in lieu thereof
the words publiq land States," the purpose of this act eing to make said act of
June third eighteen hundred and seventy-eight, applicable to all the public land
States.
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The proper construction of the two acts of June 3, 1878, was consid-
ered by the United States circuit court in the case of United States v.
Smith (11 Fed. Rep., 487), particularly as to their operation within the
State of Oregon. It was there held that act No. 2 was operative in
that State to the exclusion of act No. 1. It was said in the course of
that decision that the provision in act No. 2 making it unlawful to cut
any timber on any public land in Oregon, except that cut by a miner
or agriculturist in the ordinary working or clearing of his mining
claim or farm is inconsistent with and repugnant to the license to cut
contained in act No. 1; that both provisions could not be in full force
in the same place. This decision was cited in the decision in United
States v. Benjamin (21 Fed. Rep., 285), and it was held that the pro-
visions of the act (No. 1) authorizing the cutting of timber on the
public lands was not applicable to California.

These decisions were rendered on April 21, 1882, and August 18, 1884,
respectively. This Department on May 25, 1882, considered a number
of cases of trespass in cutting timber on mineral lands in the Territory
of Dakota, and gave certain instructions in the case of Frank P. liar-
din et al. ( L. D., 57). Secretary Teller then said:

The act of Congress approved June 3, 1878, entitled "An act authorizing the citi-
zens of Colorado, Nevada, and the Territories, to fell and remove timber from the
public domain for mining and domestic purposes" clearly authorizes the cutting of
timber on the mineral lands of the United States for domestic use......

It has been alleged that, the act of June 3, 1878, does not apply to persons cutting
timber on the mineral lands for sale, and that to enable any person to have the
benefit of that act, he mast cut the timber for his personal use, and not for sale.
Such a construction defeats the very intent of the act, which was to allow the settler
on the mineral lands to have the benefit of the timber thereon growing for use
within the Territory or State where it grew.

The purpose and scope of the act were discussed at some length, and
the conclusion reached is that expressed in the foregoing quotation.
These views were incorporated in a circular upon said act issued by
your office June 30, 1882, and approved by this Department (1 L. D.,
697), it being said:

All citizens and bona fide residents of the States and Territories mentioned therein
are authorized to fell and remove or to purchase from others who fell and remove,
any timber growing or being upon the public mineral lands in said States or Terri-
tories: Provided

1. That the same is not for export from the State or Territory where cut.
2. That no timber less than eight (8) inches in diameter is cut or removed.
3. That it is not wantonly wasted or destroyed.

The attention of this Department was in that same year specifically
directed to the apparent conflict in the provisions of said acts of June
3,1878, by a letter from your office requesting instructions in regard to
the administration thereof. In departmental letter of August 7, 1882
(1 L. D., 600), it was held in substance that the words " all other min-
eral districts of the United States" appearing in act No. 1 brought
within the provisions of said act not only the mineral lands in the States
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and Territories named but also those in all mineral districts outside
such States and Territories, it being specifically said that-
all privileges granted to inhabitants of mineral districts of the States and Territories
named in the act were granted to the inhabitants of such mineral districts of Cali-
fornia.

It was held that the two acts could apply in the same State upon the
theory that act No. 1 related to mineral lands and to that class of lands
only. That this was recognized as the proper construction is further
evidenced by a circular of October 12, 1882 (1 L. D., 695), wherein it
was said that the cutting of mesquite on the public mineral lands of
the United States was allowable under the provisions of said act No. 1,
while the cutting of such trees upon non-mineral lands was prohibited.
This holding seems to have been modified to a certain extent by later
circulars. In the circular of May 7, 1886 (4 L. D., 521), it is said in
regard to act No. 1-

The act applies only to the States of Colorado-and Nevada,:and to the Territories
of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho and Montana, and other
mineral districts of the United States not specifically provided for, and does not
apply to the States of California or Oregon nor to the Territory of Washington.

That is act No. 1 was held to apply to mineral lands in all States and
Territories therein mentioned, also to all mineral districts outside of
the States specifically named in act No. 2, but not to mineral lands in
the States expressly named in act No. 2 except those in Nevada, which
is named in both acts.

Further on in this circular it is said:
4th. Timber felled or removed shall be strictly limited to building, agricultural,

mining and other domestic purposes.
All cutting of such timber for sale or commerce is forbidden. But for building,

agricultural, mining and other domestic purposes each person authorized by the act
may cut or remove for him or her own use, by himself or herself, or by his, her or
their own personal agent or agents only.

The two acts of 1878 having been. passed upon the same day should
be treated as one act and so construed, if possible, as to give each pro-
vision of each act effect.

Act. No. 1 permits the cutting of timber for certain purposes upon
mineral lands of the United States in the " States of Colorado or Neyada
or either of the Territories of New Mexico, Arizona, Utah, Wyoming,
Dakota, Idaho or Montana and all other mineral districts of the United
States"; and act No. 2 prohibits the cutting of timber on any lands of
the United States in "the public land states", with the proviso, how-
ever, that nothing therein contained shall prevent any miner or agri-
culturist from clearing his land in the ordinary working of his mining
claim or preparing his farm for tillage, or from taking the timber nec-
essary to support his improvements. This statement presents the appar-
ently conflicting provisions of the two laws, the existence of which
necessitates construction. If the conclusion of the circuit courts, as
announced in the decisions hereinbefore cited, that the two acts cannot
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operate in the same place, is to be accepted as correct, then it will be
necessary to determine which of the two is to prevail.
* This Department has held, however, that both acts apply in Nevada,
and if this holding is to be adhered to, it would necessarily follow that
both acts are to be held operative in the other public land states brought
within the provisions of act No. 2 by the amendatory act. This rule, so
long followed in the administration of these laws, should not be changed,
unless it is clearly erroneous. It has been the policy to regard the
mineral lands in a different light from other public lands of the United
States, and the result has been a separate and distinct system of laws
in relation to them. It was evidently this consideration that led to the
conclusion by the Department that the two acts might stand, and both
have effect in the same State. This theory seems to be the only reason-
able one to explain the enactment of two laws upon the same day, which
are apparently contradictory. ; This construction gives effect to both
laws, allowing to each operation in its peculiar sphere, and should be
adhered to if there be nothing to show a contrary intention upon the
part of Congress.

The statement in instructions of August 7, 1882 (1 L. D., 600), in
regard to act No. 2:

By the express provision of section 2 the mineral lands in the broadest sense of
that term are excluded from the provisions of said chapter

is true because the'primary object of that legislation was to provide for
the sale of lands that were not mineral in character and were at the
same time unfit for agricultural purposes. It may be said the insertion
of the provision in said act allowing the cutting of timber upon mining
claims negatives the proposition that the general prohibition against
cutting was not intended to apply to mineral lands. There is some
force in that statement, but the inference has not sufficient weight to
overcome the other express statements.

In the instructions issued under act No. 1 June 30, 1882, it was held
that timber might be cut from mineral lands for sale to citizens and
bona fide residents of the States and Territories named in said act. In
the instructions of May 7, 1886 (4 L. D., 521), the cutting of timber for
sale or commerce was forbidden, but in those of August 5, 1886 (5 L.
D., 129), the right to cut timber for sale was recognized. I cannot
agree with this latter position. The express provision is that timber
may be cut "for building, agricultural, mining or other domestic pur-
poses." If it had been intended to make the timber on the public lands
aa article of trade and commerce there should have been inserted
therein such a provision as "or for sale to bona fide residents for such
purposes."

The license given under this provision is in derogation of the rights
of the public and must therefore be strictly construed and limited to
the cases clearly and unequivocally specified in the act. The words
used do not include a license to cut timber for the purpose of sale, and
such a license cannot properly be included by implication.
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The proper construction of these laws would seem to be, No. 1 relates
to all mineral lands of the United States, but to none of any other
character, and permits the cuttinig of timber on such lands for building,
agricultural, mining and other domestic purposes, but not for the pur-
pose of sale or commerce, while act No. 2 as amended by the act of
1892, relates to all non-mineral lands of the United States in all public
land States, and prohibits the cutting of timber upon such lands, except
as therein otherwise provided.

The effect of this act No. 1 as construed by the Department haviiig,
as you state, "resulted in wholesale devastation of timber on such
lands for purposes of speculation and personal gain " affords sufficient
reason for reconsidering the matter for the purpose of cOrrecting the
evil if possible. Furthermore a change of the ruling as to the construc-
tion of said act could not affect any vested rights as it would simply
operate as a revocation or limitation of the restricted license to cut
recognized under the construction heretofore given said act. There
seems therefore to be good reasons for changing the instructions under
said act, and no valid reason against such action at this time.

You will at once prepare instructions in accordance with the views
herein set forth to take effect upon such future date as may seem proper,
and submit the same for approval.

RAILROAD GRANT-MINERAL LANDS-_ACT OF MARCH 3, 1887.

WALKER V. SOUTHERN PAcIFIC R. R. Co.

Prior to the approval of a railroad indemnity selection the land included therein, if
mineral in character, is open to exploration and purchase under the mining laws
of the United States.

The existence of a mineral location raises the presumption that the location has
been made in conformity with law, and that the land covered thereby is mineral
in character.

Where mineral is found, and it appears that a person of ordinary prudence would be
justified in further expenditures, with a reasonable prospect of success in devel-
oping a mine, the land may be properly regarded as mineral in character.

Section 5, act of March 3, 1887, does not confer upon a purchaser from a railroad
company, where the title of the company fails, the right to purchase from the
government land known to be valuable for its mineral.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. I. L.) ruary 23, 1897. (E. B., Jr.)

This is an appeal by the Southern Pacific Railroad Company and J.
T. McGrath, in the case of S. E. Walker against the said company and
McGrath, from your office decision of December 21, 1895, holding so
much of the NW. - of the NE. 4 and the SE. of the NW. of section
9, T. 6 S., R. 3 W., S. B.VI., Los Angeles, California, land district, as is
embraced in the Green Mountain and Lucky Boy quartz mining claims
"to be mineral land, and therefore excepted from the grant to said
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railroad company," and the company's indemnity selection per list No.
13 for cancellation to that extent, and that McGrath had no right to
purchase the land thus decided to be mineral, under the fifth section
of the act of March 3, 1887 (24 Stat., 556).

It appears that said Walker duly instituted a contest December 19,
1891, against said company, alleging that the tracts above described
contained veins and lodes of rock in place bearing gold and were more
valuable as mineral than as agricultural land. In due course of pro-
ceedings, which are recited in said decision, but not necessary to be set
out here, the case came before the Department on appeal December 5,
1894, unreported, and it appearing that the testimony was insufficient
as a basis for a judgment, the case was remanded for a further hearing.
Said McGrath was allowed to intervene at the second hearing as the
purchaser from the company of the NE. I of said section.

The second hearing which was begun April 23, 1895, and ended May.
7th, following, resulted in a decision July 22, 1895, by the local office,
in favor of Walker, which was affirmed by your office as already indi-
cated, whereupon McGrath and the company prosecute here their sepa-
rate appeals. Both appellants assign error (1) in not holding that the
company's right to the land vested at once upon its selection thereof,
and that its right could not be defeated by the subsequent discovery of
mineral thereon, and (2) if the company's right did not then vest, in
holding that the land was shown to be valuable for its minerals; and
said McGrath assigns error (3) in holding that he was not entitled to
purchase the land from the government by reason of his alleged pur-
chase from the company, under the fifth section of the act of March 3,
1887 (supra).
- The land in controversy is within the indemnity limits of the grant
by act of March 3, 1871 (16 Stat., 579), to the said company, to aid in
the construction of its branch line, the location of which was definitely
fixed April 3, 1871 (Duncanson v. Southern Pacific t. R. Co., 11 L. D.,
538), and is embraced in the company's selection filed July 13, 1885, as
per indemnity list No. 13; but this selection, as to such land, has not
been approved by the Secretary of the Interior. This grant by the
23d section of the act is made-
with the same rights, grants, and privileges and subject to the same limitations,
restrictions, and conditions as were granted to said Southern Pacific Railroad Com-
pany of California by the act of July twenty-seven, eighteen hundred and sixty six.

Section 3 of the act last mentioned (14 Stat., 294) expressly reserved
"all mineral lands" from the operation of the act, and provided for the
selection "by said company," "under the direction of the Secretary of
the Interior" of indemnity lands for lands lost to the company within
the primary limits by reason of any grant, sale, reservation, occupation
by homestead or pre-emption settlers, or other disposition, prior to
definite location.

In the case of the Wisconsin Central Railroad Company v. Price
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Conty (133 U. S., 496), involving the question as to when the title to
indemnity lands granted by Congress passed to the State of Wisconsin
to aid in the construction of a certain line of railroad, in which the
provisions of the- grant as to selection of such lands were similar to
those in the case under consideration, Mr. Justice Field, speaking for
the Supreme Court, said:

For such lands no title could pass to the company not only until the selections
were made by the agents of the State appointed by the governor, but until such
selections were approved by the Secretary of the Interior. The agent of the State
made the selections, and they had been properly authorized and forwarded to the
Secretary of the Interior. But that officer never approved them. Nor can such
approval be inferred from his not formally rejecting them ..... The approval of the
Secretary was essential to the efficacy of the selections, and to give to the company
any title to the lands selected. His action in that matter was not ministerial but
judicial There could be no indemnity until a loss was established. And in
deterrniningwhetheraparticular selection could be taken as indemnityfor the losses
sustained, he was obliged to inquire into the condition of those indemnity lands, and
determine whether or not any portion of them had been appropriated for any other
purpose, and if so, what portion had been thus appropriated, and what portion still
remained. This action of the Secretary was required, not merely as supervisory of
the action of the agent of the State, but for the protection of the United States
against an improper appropriation of their lands. Untilthe selections were approved
there were no selections in fact, only preliminary proceedings taken for that purpose;
and the indemnity lands remained unaffected in their title. Until then, the lands
which might be taken as indemnity were incapable of identification; the proposed
selections remained the property of the United States. The government was, indeed,
under a promise to give the company indemnity lands in lieu of what might be lost
by the causes mentioned. Bt such promise passed no title, and, until it was
executed, created no legal interest which could be enforced in the courts.

The doctrine thus authoritatively declared has been recognized in
other decisions of the same court and stands to-day as law upon the
point tnder discussion. In this case no approval of the Secretary has
been given to the company's selection. The land, if mineral in charac-
ter, is now and heretofore has been open to exploration and purchase
under the mining laws of the United States-the grant to the company
having expressly excepted mineral lands from its operation.

It is practically conceded by the defendants in this case that the
land contains some mineral-gold and silver. The soil is shown to be
poor and thin and the land at best -to be of very little value for agri-
cultural purposes. Whether gold and silver have been shown to exist
in such quantities as to render the land chiefly valuable for mining
purposes is a disputed question. The testimony upon this question is
somewhat conflicting. Both the local office and your office found in
the affirmative, that is, that the land is chiefly valuable for its minerals;
and the testimony is set out at some length in your office decision. I
find, upon careful examination of the testimony, no warrant therein to
dissent from the conclusion on this point reached by your office.
Although the best evidence of Walker's alleged location of said mining
claims-duly certified copies of the location notices-was not filed, the
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testimony is ample to show that such locations existed, that of the
Green Mountain having been made in 1891, and of the Lucky Boy in
1892. No objection was made to the admission of this testimony.

The presumption then wvas, at the date of the hearing,.that these
locations had been made conformably to law and that the land was
mineral in character. This was a rebuttable presumption, but until
overthrown by competent and sufficient evidence it fixed the burden of
proof upon the defendants (Sweeney vs. Northern Pacific R. B. Co., 20
L. D., 394). They not only failed to carry successfully the burden of
proving the non mineral character of the land, but per contra, the testi-
mony of their own witnesses, taken as a whole, is rather favorable than
otherwise to the mineral claimant. Samples of ore taken from the
dumps at various shafts and open cuts on the claims which are upon
the same vein extending from northeast to southwest diagonally through
the legal subdivisions described above, showed upon assays, as testified
by a mining engineer and expert for the defendants, various values in
gold and silver from a trace to nearly $24.00 per ton. These claims are
shown to be but little developed as yet. It is also shown that their
mineral value increases as their development is extended.

The fact that a milling test of thirteen tons of ore taken from a
development shaft on the Lucky Boy, comparatively near the surface,
in 1892, ran about $6.50 per ton in gold and silver, although scarcely
enough to pay for the milling by the inadequate process employed, as
testified by another of defendant's witnesses, is not wholly unfavorable
to the contestant, to say the least. The contestant has expended
about $800 on the two claims, and from the testimony introduced by
him the present value of the Lucky Boy, which is the better developed
claim-although some of the richest ore has recently been found oi
the Green Mountain-is from $4,000 to $5,000, and the Green Mountain
from $1,000 to $3,000. I am well satisfied that the rule laid down by
the Department in the case of Castle v. Womble (19 L. D., 455), "that
where minerals have been found, and the evidence is of such a charac-
ter that a person of ordinary prudence would be justified in the further
expenditure of his labor and means with a reasonable prospect of suc-
cess, in developing a mine, the requirements of the statute have been
met" applies in this case in favor of the contestant.

Section 5 of the act of March 3, 1887, supra, under which McGrath
claims the right to purchase from the United States, reads:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention o become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being
the numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
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all lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupation
have not since been voluntarily abandoned; as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided furthler, That this section shall not
apply to lands settled upon subsequent to the first day of December, eighteen hun-
dred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same as afore-
said shall be entitled to prove up and enter as in other like cases.

I am convinced, after careful examination and consideration of this
section in the light of the laws relative to the acquisition of title to
mineral lands, and the decisions of this Department and the supreme
court of the United States, bearing upon the question, that this section
was not intended to confer upon the purchaser therein indicated from
"any said company" the right to purchase from the United States
lands known to be valuable for their minerals. Such lands are subject
to disposition by the United States under the mining laws only. (Sec-
tions 2318. 2319 Revised Statutes: Deffeback v. lawke, 115 U. S., 392;
Davis's Administrator v. Weibbold, 139 U. ., 507.)

The company's objection urged against the proposed cancellation of
its selection as to the land embraced in said mining claims to the effect
that, inasmuch as no record evidence of the locations is on file in the
case, the boundaries and area of the claims are not definitely shown,
segregation of these claims from the tracts in which they lie can not
be made, is without force in this proceeding. Segregation is not nec-
essary to the judgment of cancellation. The necessity for segregation
will not arise until in connection with favorable action looking to the
approval and patenting of these tracts, in whole or in part, under the
company's selection, or in connection with other .proceedings to secure
title to these tracts or some portion thereof. It is shown, as already
stated, that due locations of these claims have been made, and from
these locations the boundaries and area of the claims can be determined
whenever necessary so to do. The parol evidence which"shows these
locations was admitted without objection by the parties defendant and
is sufficient for purposes of this decision. Objection to such evidence
comes too late, therefore, on appeal.

The decision of your office is affirmed in accordance with the fore-
going views. The company's selection will be canceled as to land
embraced in said mining claims.

THE STATE OF FLORIDA.

Motion for review of departmental decision of August 27, 1896, 23
L. D., 237, denied by Secretary Francis, February 23, 1897.
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BELINQ TJSHEMENT-AGENT-ADVERSE CLAIM.

WOOD V. WOOD.

A relinquishment executed for the benefit of one holding a confidential and fiduciary
relation to the entryman, can not be recognized as of any validity in the presence
of a jest and equitable adverse claim.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 23, 1897. (J. I.)

This case involves the S. J of the NE. and the N4. of the SE. of
section 33, T. 6 N., R. 21 W., Gainesville land district, Florida. Ou
May 29, 1888, Robert E. Wood made homestead entry No. 18,658 of
said tract, claiming settlement on September 15, 1887, and improve-
ments consisting of dwelling-house, kitchen, stable, crib, cotton-house,
wagon-shelter, and, twenty acres in cultivation. On March 24, 1894,
Willis C. Wood filed in the local office a paper, dated February 19,
1894, purporting to be Robert E. Wood's relinquishment of said tract
to the United States. Thereupon Robert E. Wood's entry was can-
celed, and Willis C. Wood made homestead entry No. 24,504 of said
tract.

Robert E. Wood died on April 11, 1894. On June 19, 1894, his widow,
Alice Wood, filed her affidavit of contest against Willis C. Wood's
entry in the following words:
To the Register&id Receiver of the United States Land Office, at Gainesville, Fla.

Your petitioner, Mrs. Alice Wood, being over the age of twenty one years and a
native born citizen of the United States, brings this er petition of contest against
Willis C. Wood and for cause says-

That one B. F. Coekeroft about the year A. D. 1874 settled upon, improved and
cultivated certain public lands to-wit:-

The S. e, of NE. IT and N. of SE. J of See. 33, T. 6 N., R. 21 W., situated in Walton
county, Florida.

That about the year A. D. 1884 Robert Johnson, the petitioner's father, purchased
for a good and valuable consideration the claim and improvements of the said B. F.
Cockeroft in and to said land.

That your petitioner and her father, the said Robert Johnson, after the purchase
aforesaid took possession of said land and continuously resided upon and cultivated
the same until about the year A. D. 1887 when the said Robert Johnson died.

That the said Johnson left beside your petitioner one other heir and the said heirs
amicably divided the estate, your petitioner receiving as a part of her share the
claim and improvements on said kind.

That about the year A. D. 1886 your petitioner was married to one Robert E. Wood
who until his death resided with your petitioner on said land.

That the said Robert E. Wood about the year 1888 made application for homestead
entry on said land which application was granted on the29th day of May, A. D. 1888.

That on the 10th day of April, A. D. 1894, the said Robert E. Wood died, and
shortly after his death your petitioner duly applied to Hon. Alex. Lynch, register,
Gainesville, Florida, for permission to make final proof as widow of Robert E Wood
deceased.

That your petitioner was informed by the said register that the homestead entry
of Robert E. Wood had been relinquished to Willis C. Wood and that the entry of
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the said Robert E. Wood was canceled on March 24th, A. D. 1894 and that Willis C.
Wood had entered the same.

That the said Willis C. Wood is not in possession of said land but your petitioner
is in possession of, resides on, and cultivates the same and has ever since the pur-
chase by her father from the said B. F. Cockeroft.

That your petitioner is advised, informed and believes that her hsband, the said
Robert E. Wood, never relinquished said entry to the said Willis C. Wood and that
the said relinquishment was only gotten up to defraud your petitioner out of said
land.

That your petitioner is poor and wholly dependent upon the products of said land
four support.

Wherefore your petitioner asks that she be permitted to prove the foregoing alle-
gations, and that said pretended relinquishment by Robert E. Wood be canceled, and
that the entry of Robert E. Wood be reinstated, that your petitioner be allowed to
make final proof as widow of Robert E. Wood deceased.

That you name a day and place where she will be permitted to prove the foregoing
allegations; that the proper notice be given the said Willis C. Wood of said hearing
that you grant such other or further relief as to you will seem just and right and
that she pay the expenses of this contest.

After a hearing at which both parties were present in person and by
counsel, the local officers, on October 19, 1894, found as matter of fact,
"that the relinquishment on file was not executed by Robert E. Wood,
but by Willis C. Wood." And thereupon they recommended that
Willis C. Wood's entry No. 24,504 be canceled; that Robert E. Wood's
entry No. 1.8,658 be reinstated; and that Alice Wood, the widow of
Robert E. Wood be permitted to make final proof thereon.

Willis C.Wood appealed; and on. March 23,1895, your office reversed
the decision of the local officers and allowed his entry No. 24,504 to
stand, subject to further appeal.

Alice Wood appealed to this Departmuent; and on April 24,1896, the
Department affirmed the decision of your office. On June 10, 1896, the
Department entertained a motion for review filed by Alice Wood. On
August 28, 1896, said motion was dismissed. And on September 4,
1896, Alice Wood by her attorney filed here, her petition for a re-review
and re-examination of the case, and a revocation of the former depart-
mental orders therein. Said petition was entertained on October 6,
1896, and the case is now before the Secretary for further consideration.

At the earing, the chief controversy between the parties was,
whether the signature to the relinquishment was genuine or not.
Whether the relinquishment was or was not a forgery, " only gotten
up to defraud the petitioner out of said and". The local officers
favored the " hypothesis of forgery ", and found as hereinbefore stated
" that the relinquishment on file was not executed by Robert E. Wood
but by Willis 0. Wood." This finding of the local officers was over-
ruled by your office, and also twice by this Department. The present
Secretary of the Interior will not disturb the finding of his predecessor
as to this point.

But it is obvious that the minds of the officers who rendered the
previous decisions in. this case, were chiefly occupied with considera-
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tion of the testimony as it related to the question of forgery. Con se-
quently other facts and matters clearly established by the evidence,
and involving questions of law and equity material to a just judgment
in this case, were not fully considered.

From and after the year 1880, the time of the recognized development
of the cancerous disease which terminated in Robert E. Wood's death,
Willis C. Wood sustained towards his elder brother Robert, an intimate
and confidential fiduciary relation. He was Robert's nurse, his pro-
tector, his adviser, his agent, his attorney-at-law, the keeper of his
accounts and the manager of his finances. Robert's confidence in Wil-
lis was absolute, and Willis's influence over Robert was unbounded.
This relation imposed upon Willis the duty of protecting Robert against
himself; against the consequence of any act that might be prompted
by a sense of helplessness and dependence, and by fraternal gratitude
and affection. It matters not whether the proposition for a relinquish-
ment of the homestead, was initiated by Willis or by Robert, Willis
was not authorized to accept it. Neither law nor equity will permit
advantage to be taken of such confidence and influence. (See Story's
Equity Jurisprudence Sections 307, 311 and others.) In view of the
testimony showing the relations between the parties as herein set out,
the burden was upon Willis to prove the legality and righteousness of
the relinquishment in question by clear and convincing evidence. The
testimony falls far short of this requirement of law and equity.

On February 19, 1894, Robert E. Wood went as usual to his brother's
mill to have his face dressed. Then and there, in the presence of
Willis, and of his niece and her husband (who were also employees of
Willis), the relinquishment was executed and attested. It was not
filed until March 24, thirty-three days afterwards. Robert E. Wood
lived until April 11, eighteen days after that. During those fifty-one
days Willis made no attempt to take possession of his alleged home-
stead. The whole transaction was carefully concealed from firs. Alice
' ood. When after the lapse of a decent interval, she applied at the
local office to make final proof of her deceased husband's homestead
entry, she was told by the register what had been done, so far as shown
by the records of his office.

From the year 1S82, Mrs. Wood lived upon the land with her father
Robert, Johnson until his death in September, 1887, a period of five
years. In January, 1887, Robert E. Wood married her, and moved upon
the land, and lived there with her and her father until the father's
death. Being then a married woman, and so disqualified to make entry
in her own right, her husband Robert E. Wood made entry in his own
name on May 29, 1888, claiming settlement on September 15, 1887, the
date of the wife's fther's death. Mrs. Wood lived upon the land with
her husband from September 15, 1887, until the day of his death, April
11, 1894; another period exceeding five years. But for the interven-
tion of the relinquishment aforesaid, Mrs. Wood would have been
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clearly entitled to make proof under her husband's entry., and thus
acquire title to the whole tract.

This Department after mature consideration of all the facts and
circumstances, will not permit Willis C. Wood to appropriate to his own
use the whole real estate of his trustful and dependent brother, under
color of a relinquishment to the United States.

For the foregoing reasons, the judgment of this Department award-
ing the land in controversy to Willis C. Wood is hereby revoked. The
judgment of your office of March 23, 1895, is reversed; the alleged
relinquishment by Robert E. Wood filed in the case, is declared null
and void; Willis C. Wood's entry No. 24,504 is hereby canceled; Robert
E. Wood's homestead entry No. 18,658 will be reinstated; and Mrs.
Alice Wood, his widow, will be permitted to make final proof thereon.

RAILROAD GRANT-LATERAL ITMITS-TTNSTURVEYED LANDS.

COLLETT V. NORTHERN PACIFIC R. R. CO.

The maps, tract books, and official plats of survey, on file in the General Land Office,
must determine the location of railroad lines, and the distances therefrom of
lands in dispute between railroad companies and settlers.

The fact that lands are nsurveyed does not except them from the operation of a
railroad grant on definite location.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L) ruary 28, 1897. (J. L. M'C.)

Your office by letter of November 19, 1895, transmitted to the Depart-
ment the record in the case of Presley S. Collett v. Northern Pacific
Railroad Company, involving lot 9 of Sec. 9 T. 16 N., R. 8 W., Olympia
land district, Washington.

Counsel for said company have filed a motion to dismiss the appeal,
for the reason that the same was not served upon F. M. Dudley, the
general land agent of the company, and the person designated by the
company as the attorney upon whom all notices should be served, but
upon the local land agent of the company at Tacoma.

In the essentially similar case of Boyle v. The Northern Pacific Rail-
road Company (22 L. D., 184), it was held that service upon Thomas
Cooper, the land agent of said company at Tacoma, was sufficient
service.

The motion to dismiss, in so far as it is based upon insufficiency of
service, must therefore be denied, and the case considered upon its
merits.

The tract in controversy is opposite that portion of the road of said
company extending from Portland, Oregon, to Tacoma, Washington,
the grant for which was made by the joint resolution of May 31, 1870
(16 Stat., 378). It is within the withdrawal on map of general route of
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August 13, 1870, and on definite location of the road, September 13,
.1873, it fell within the primary limits of the grant. The records show
no entry or filing covering the land at the said dates,.or attthe date-of
the grant,.nor does Collett allege settlement prior to May 15,1886.

The allegations of error are as follows, in substance:
(1) Inholding that said tract was within the primary limits of the

grant to said company, for the reason that it is more than forty miles
from the main line of its road.

(2) In not holding that, the land being unsurveyed, the appellant
had a prior right to the land under the act of May 14, 1880.

Respecting the above allegations of error it may be said:
(1) The maps, text-books, and official plats of survey on file in your

-office must be the guide-there can be no other or better guide-as to
the locations of railroad lines, ad.the distances therefrom of lands in
conflict between railroad companies and settlers. A careful examina-
tion of such maps and plats of. survey shows that the tract in contro-
-versy is considerably less than forty miles from the line of the Northern
Pacific Railroad, at its nearest point.

(2) .If the third section of the act of May 14, 1880 (21 Stat., 140),
gives the appellant in this case a superior right to the land, it would
render it necessary to award settlers upon all surveyed lands as well,
the tracts upon which they have settled-thus at once deciding all con-
flicting claims (where settlement has been made at any time) against
the railroad company. For the language of said act is that it is
intended for the.relief of "any settler who has sttled,.or who. shall
hereafter settle, on any of the public lands of the United.States,
whether surveyed or.unsurveyed.''

The question, however, has been repeatedly and uniformly. decided
by the l)epartment adversely to the appellant's contention in this
respect. Thus in the case of Olney v. The Hasfings & Dakota Railway
Company, it was held (10 L. D., 136, syllabus):

Definite location of the line of road excludes the subsequent acquisition of set-
tlement rights on unsnrveyed lands subject to the grant.

The decision of your office was correct, ancL is hereby affirmed.

HOMESTEAD-SETTLEmENT RI6GHT-WIDOW--tBIVIARRIAGFE.

BELLADIY V. CX.
The settlement of a homesteader, who dies prior to the expiration of the time given

for the assertion of his right, without having made application to enter, inures
to the benefit of his widow; and her subsequent remarriage will not defeat her
claim as the successor to the right of her deceased husband.

Secretary Francis to the Commissioner of the .General Land Office, Feb-
(I. H. L.) ruary 23, 1897. (.W. A. E.)

On September 25, 1893, John H. Cox made homestead entry.for lots
1 and 2 and the S. of the NE. 4of Sec. 3, T. 20 N., R. 4 E., Perry,
Oklahoma, land district.
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On November 15, 1893, Lou B. Crawford filed homestead application
for the same land. With her application, she filed an affidavit alleg-
ing, substantially, that on September 16, 1893, she was the wife of
William C. Crawford, since deceased; that. Crawford went upon the
land in controversy on that date and made settlement thereon prior to
the settlement of the etryman and prior to the time of his entry.
Affiant further alleged that her husband died October 20, 1893, and
at the time of his settlement he was fully qualified to make entry of
the land.

A hearing was ordered, and the case came up for trial on March 12,
1895. The plaintiff in the meantime had changed her name by marriage
to Bellamy.

On March 18, 1895, the local officers rendered their decision in favor
of the plaintiff. From this action Cox appealed, and. on October 11,
1895, your office sustained the action of the register and receiver and
held the entry of Cox for cancellation.

The entryman's further appeal brings the matter before the Depart-
ment.

The testimony shows that William C. Crawford made the run on
September 16, 1893, from the south side of the " Cherokee strip," and
that he was the first person to reach the land in controversy and stick
a stake. His wife followed in a wagon, arriving on the land the same
afternoon. About three o'clock in the afternoon Crawford left, but his
wife remained on the tract. The following Tuesday he came back,
remained until Wednesday, was then taken sick, and died the follow-
ing month. Before he left, the land he had a well dug, a foundation
laid for a house, and about a quarter of an acre broken. Mrs. Craw-
ford returned to the land in December and spent one day and night
there. The following May she was on the tract two days and nights.
Her improvements at the date of the hearing consisted of nine acres
broken and a box house, ten by twelve.

Cox settled on the same tract on the afternoon of September 16, 1893,
subsequent to Crawford's settlement. He cut four small poles for a
foundation, then left the claim about sundown and did not return until
September 23, when he plowed one furrow around the land. In October,
1893, he built a small house and furnished it. The greater part of his
time during the winter of 1893-4 was spent i old Oklahoma, but in
the spring of 1894 he established his permanent residence on the land.
At the date of the trial he had about one hundred and thirty acres
enclosed with a wire fence and about fifty acres broken.

It thus appears that Crawford was the first settler and consequently
had the superior right to the land. He had three months from date of
-settlement in which to assert his rights by making entry or by initiat-
ing a contest against an intervening entry. Before that time expired
he died.

In the ase of Prestina B. Howard, 8 L. D., 286, it was held that
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since the passage of the act of May 14, 1880, the right given the widow,
heirs, or devisee of a deceased homesteader by section 2291 of the
Revised Statutes to fulfill the law, make proof, and receive patent,
inures to them as well when the homestead right rests on settlement
under said act as when founded on formal application to enter. See
also the case of Tobias Beckner, 6 L. D., 134.

Mrs. Crawford, having thus succeeded to the rights of her deceased
husband, immediately to6k steps to protect those rights. She filed

'her formal application to enter and continued the cultivation and
improvement of the tract. It was not necessary for her to reside on
the land. Tauer v. The Heirs of Walter A. Mann, 4 L. ID., 433.

The principal question we have to consider, then, is what effect her
remarriage had on her rights.

It was held in the case of Prestina B. Howard, above cited, that
while a married woman is not authorized to initiate or make a home-
stead entry in her own right, she may, as the heir of a deceased
homestead claimant, make application, submit proof, and receive patent.

The plaintiff here claims this land, not in her own right, but by vir-
tue of her succession to the rights of her deceased husband. She did
not, by her remarriage, forfeit those rights.

Your office decision is accordingly affirmed, Cox's entry will be can-
celed, and the plaintiff will be allowed to perfect her homestead appli-
cation.

OIL LANDS. -PLACER ENTRY.

CIRCULAR.

DEPARTMENT OF TE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., February 25,1897.
REGISTERS AND RECEIvERS,

U, S. Land Offices.

SIRS: Your attention is directed to the act of Congress, approved on
February 11, 1897, as follows:

[PUBLIC-NO. 57.]

AN ACT to authorize the entry and patenting of lands containing petroleum and other mineral oils
under the placer mining laws of the United States.

Be it enacted by the Senate and House of Representsatives of the United States of America
in Congress assembled, That any person authorized to enter lands under the mining.
laws of the United States may enter and obtain patent to lands containing petro-
leum or other mineral oils, and chiefly valuable therefor, under the provisions of the
laws relating to placer mineral claims: Provided, That lands containing such petro-
leum or other mineral oils which have heretofore been filed upon, claimed, or im-
proved as mineral, but not yet patented, may be held and patented under the
provisions of this.act the same as if such filing, claim or improvement were subse-
:quent to the date of the passage hereof.



184 DECISIONS RELATING TO THE PUBLIC LANDS.

It is to be observed that though the provisions of the placer mineral
laud laws are by said act extended so as to allow the location and entry
thereunder of public lands chiefly valuable for petroleum or other min-
eral oils, yet the substances named are not expressly stated to be
mineral, in view of which it would appear that the prior assertion of a
legal adverse claim to land valuable for petroleum or other mineral oils
would preclude the acquisition of any rights thereto under the pro-
visions of the mineral land laws.

Claims to lands of the character mentioned, heretofore initiated
under the mineral land laws are by said act expressly confirmed, but
this confirmation must, of course, be construed as applying only to
cases where, prior to February 11, 1897, no valid adverse claim to lands
involved had been acquired under other than the mineral land laws.
* In proceeding under this law, you will act in accordance with the
views herein set forth.

Very respectfully, S. W. LAMOREUx,
Commissioner.

Approved:
* DAVID R. FRANCIS,

Secretary.

GREER COUNTY, OKLAHOMA-ACT OF JANUARY 18, 1897.

INSTR UCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., February 25, 897.
REGISTER AND RECEIVER,

Manygurn, Oklahomca Territory.

GENTLEMEN: Your attention is called to the provisions of the act of
Congress, entitled "An Act To provide for the entry of lands in Greer
County, Oklahoma, to give preference rights to settlers, and- for other
purposes", approved January 18, 1897 (Public No. 15), a copy of which
is hereto attached.

Sec. I provides that every person qualified under the homestead
laws of the United States; who on March 16, 1896, was a bona fide
occupant of land within the territory established as Greer county
Oklahoma, shall be entitled to continue his occupation of such land
with improvements thereon, not exceeding one hundred and sixty
acres, and shall be allowed six months preference right from the pas-
sage of this act within which to initiate his claim thereto.

A party desiring to make a homestead entry under this section,
must present his formal application with the sual affidavits accom-
panied by the fee and commissions required in an entry of minimum
land, and a special affidavit showing that he was on March 16, 1896, a
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bona fide occupant of the land he applies to enter. Title may be per-
fected at the expiration of five years from date of entry or within two
years thereafter, under the provisions of the homestead law, or such
person may receive credit for all time during which he or those under
whom he claims have continuously occupied the land prior to March
16, 1896. Every such person shall also have the right for six months
prior to all other persons to purchase at one dollar an acre, in five equal
annual payments, any additional land of which he was in actual posses-
Sion on March 16, 1896, not exceeding one hundred and sixty acres,
which prior to said date had been cultivated, purchased or improved
by him.

A party wishing to avail hiin self of the above privileges, must present
his application to purchase (form 4-001) together with the prescribed
amount of purchase money for the land desired, which need not be con-
*tiguous to his homestead entry, together with evidence showing that he
had prior to Mfarch 16, 1896, cultivated, purchased, or improved the
same; evidence of cultivation or improvement must consist of the affi-
davit of the applicant corroborated by the testimony of two or more
witnesses.: or in case the claim is based on purchase, an abstract of
title, or other documentary evidence, showing the transfers under which
the party claims as purchaser. No certificate can be issued until the
entire amount of the purchase money shall have been paid: but the

-receiver will issue his receipt (form 4-140, a) properly modified, for
the amount paid and deliver a duplicate thereof to the purchaser.

When any person entitled to a homestead or additional land as above
provided, is the head of a family, and though still living, shall not take
such homestead or additional land, within six months from the passage
of this act, any member of such family over the age of twenty-one years,
other than husband or wife, shall succeed to the right to take such
homestead or additional land for three months longer, and any such mem-
ber of the family shall also have the right to take, as before provided,
any excess of additional land actually cultivated or improved prior to
March 16, 1896, above the amount to which such head of the family is
entitled, not to exceed 160 acres to any one person thus taking as. a
member of such family.

Application for homestead or additional entry under this provision,
must be made in the same manner as heretofore prescribed.

In case of the death of any settler who actually established residence
and made improvement prior to March 16, 1896, the entry may be made
by the party in interest, according to section 2291 U. S. B. S.

Section 2 provides for the disposal of all land in said county not
occupied, cultivated or improved, as provided in section 1, or not
included within the limits of any townsite or reserve, to actual settlers
only, under the provisions of the homestead law.

Any person applying to make entry under this section prior to the
expiration of the preference right granted by section 1 will be allowed. to
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make entry, subject to any valid adverse right under said section 1, on
filing his affidavit that the land applied for is not occupied, cultivated
or improved by any other person.

Section 3 provides that the inhabitants of any town located in said
county shall be entitled to enter the same as a townsite under the pro-
visions of section 2387, 2388, and 2389 of the Revised Statutes.
Instructions relative to entry of townsites Lnder said sections of the
Revised Statutes are found in circular of this office dated July 9, 1886
(5 L. D. 265).

Under the proviso to this section of the law, the corporate authori-
ties of the town, or the judge of the county court, who shall enter the
townsite, shall accord to all persons a preference right to the town lots
upon which they have made or own improvements.

By section 4, sections numbered sixteen and thirty-six are reserved
for school purposes as provided in laws relating to Oklahoma, and see-
tions thirteen and thirty-three in each township are reserved for such
purpose as the legislature of the future State of Oklahoma may pre-
scribe. That whenever any of the lands reserved for school or other
purposes under this act, or under the laws of Congress relating to
Oklahoma, shall be found to have been occupied by actual settlers or
for town site purposes or homesteads prior to March 16, 1896, an equal
quantity of indemnity lands may be selected as provided by law.

Under section 5, the right of entry to land within said county, which
on March. 16, 1896, was occupied for church, cemetery, school, or other
charitable or voluntary purposes, not for profit, is given to the proper
authorities in charge thereof.

In each case the maximum area to be so entered is two acres. Sec-
tions numbered 16 and 36, within each township, within said county,
are reserved by section 4 of this law for school purposes, and are.
exempted from the operations of this section.

It will not be practicable for you to locate land applied for under this
section with the certainty required for an entry. You will. then; upon
the presentment of such an application, forward the same to this office
for appropriate action.

Section 7 provides that all laws authorizing commutations of home-
steads in Oklahoma shall apply to Greer county. This makes applica-
ble section 22 of the act of May 2, 1890 (26 Stat., 81), where the com-
mutation of a homestead entry for townsite purposes is sought.

Instructions relative to procedure under said section 22 of the said
act are found in circular of this office, dated November 30, 1894 (19
L. D., 348).

Commutation of homestead entries under section 7 of this act, except
for townsite purposes, will be governed by the provisions of section 21,
act of May 2, 1890 {26 Stat., 81), which requires the payment of $1.25
per acre and proof of compliance with the homestead law for not less
than twelve months from date of locating upon said homestead.

It is expected that the above instructions will be found sufficient for
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your guidance, but should any case arise which is not covered thereby,
you will transmit.the papers in such case to this office for instructions.

- Very respectfully,
E. F. BEST,

Assistant Commissioner.
Approved:

DAVID R. FRANCIS,
Secretary.

[PUBLIC-No. 1.]

AN ACT to provide for the entry of lands in Greer County, Oklahoma, to give pref-
erence rights to settlers, and for other prposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That every person qualified
under the homestead laws of the United States, who, on March six-
teenth, eighteen hundred and ninety-six, was a bona fide occupant
of land within the territory established as Greer county, Oklahoma,
shall be entitled to continue his occupation of such land with iprove-
ments thereon, not exceeding one hundred and sixty acres, and shall
be allowed six months preference right from the passage of this act
within which to initiate his claim thereto, and shall be entitled to per-
fect title thereto under the provisions of the homestead law, upon pay-
ment of land office fees only, at the expiration of five years from the
date of entry, except that such person shall receive credit for all time
duringwhich he or those under whom he claims shall have continuously
occupied the same prior to March sixteenth, eighteen hundred and
ninety-six. Every such person shall also have the right, for six mouths
prior to all other persons, to purchase at one dollar an acre, in five
equal annual payments, any additional land of which he was in actual
possession on March sixteenth, eighteen hundred and ninety-six, not
exceeding one hundred and sixty acres, which, prior to said date, shall
have been cultivated, purchased, or improved by him. When any per-
son entitled to a homestead or additional land, as above provided, is
the head of a family, and though still living, shall not take such home-
stead or additional land, within six months from the passage of this
act, any member of such family over the age of twenty-one years,
other than husband or wife, shall succeed to the right to take such
homesteador additional land for three months longer, and any such
member of the family shall also have the right to take, as before pro-
vided, any excess of additional land actually cultivated or improved
prior to March sixteenth, eighteen hundred and ninety-six above the
amount to which such head of the family is entitled, not to exceed one
hundred and sixty acres to any one person thus taking as a member of
such family.

In case of the death of any settler who actually established residence
and made improvement on land in said Greer county prior to March
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sixteeith, eighteen hundred and ninety-six, the entry shall be treated
as having accrued at the time the residence was established, and sec-
tions twenty-two hundred and ninety-one and twenty-two hundred and
ninety-two of the Revised Statutes shall be applicable thereto.

Any person entitled to such homestead or additional land shall have
the right prior to January first, eighteen hundred and ninety-seven,
fromn the passage of this act to remove all crops and improvements he
may have on land not taken by him.

SEC. 2. That all land in said county not occupied, cultivated, or
improved, as provided in the first section hereof, or not included within
the limits of any town site or reserve, shall be subject to entry to actual
settlers only, under the provisions of the' homestead law.

SEC. 3. That the inhabitants of any town located in said county shall
be entitled to enter the same as a town site under the provisions of
sections twenty-three hundred and eighty-seven, twenty-three hundred
-and eighty-eight, and twenty-three hundred and eighty-nine of the
Revised Statutes of the United States: Provided, That all persons who
have made or own improvements on any town lots in said county made
prior to March sixteenth, eighteen hundred and ninety-six, shall have
the preference right to enter said lots under the provisions of this act
and of the general town-site laws.

S. 4.. Sections numbered sixteen and thirty-six are reserved for
school purposes as provided in laws relating to Oklahoma, and sections
thirteen and thirty-three in each township are reserved for such pur-
pose asithe legislature of the future State of Oklahoma may prescribe.
That whenever any of the lands reserved for school or other purposes
under this act, or under the laws of Congress relating to Oklahoma,
shall be found to have been occupied by actual settlers or for town-site
purposes or homesteads prior to March sixteenth, eighteen hundred
and ninety-six, an equal quantity of indemnity lands may be selected
as provided by law.

SFC. 5. That all lands which on March sixteenth, eighteen hundred
and ninety-six, are occupied for church, cemetery, school, or other chari-
table or voluntary purposes, not for profit, not exceeding two acres in
each case, shall be patented to the proper authorities in charge thereof,
under such rules and regulations as the Secretary of the Interior shall
establish, upon payment of the government price therefor, excepting
for school purposes.

SeC. 6. That there shall be a land office established at Mangum, in
said county, upon the passage of this act.

SEC. 7. That the provisions of this act shall apply only to Greer
county, Oklahoma, and that all laws inconsistent with the provisions
of this act, applying to said territory in said county, are hereby.
repealed; and all laws authorizing commutations of homesteads in
Oklahoma shall apply to Greer county.

SEC. 8. That this act take eilect from its passage and approval.
Approved, January 1, 1897.
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HOMESTEAD CONTEST-SETTLEMENT RIGHT-BURDEN OF PROO]AU.

IRWIN V. NEWSOM (ON Rnviuw).

No right can be secured under the contest of one attacking an entry on the ground
of prior settlement, in the absence of some special equity shown, if the charge
as made is not established by a preponderance of the evidence.

Secretary Francis to the Comnnissioner. of the General Land Office, Feb-
(I. I. L.) ruary 7, 1897. (0. W. P.)

On July 18, 1896, you transmitted the motions of John W. Irwin and
Charles H. Newsom, for review of the decision of the Department of
April 28, 1896, in the case of said John W. Irwin against the said
Charles H. Newsom (22 L. D., 577). Upon examination of said motions,
the same, under date of September 5, 1896, were entertained by the
Department for argument, as provided for by rule 114 of, practice.

The land involved is the NW. i of Sec. 34, T. 23 N., R. 2 W., Perry
land district, Oklahoma.

On September 16, 1893, the day on which the land was open to set-
tlement, these parties made settlement on said land.

On September 25, 1893, Newsom made homestead entry of said land.
On October 25, 1893, Irwin filed affidavit of contest, alleging prior

settlement.
A hearing was had; the local officers recommended the cancellation

of Newsom's.entry; and that Irwin be allowed to make homestead entry
of the land. Newsom appealed.

Your office rendered a decision to the effect, that you were unable to
determine who was the prior settler, and thought the case should be
settled between the parties, and that each of them should make entry
of such legal subdivisions of the land as they may agree upon, and
your office reversed the judgment of the local officers, and ordered that,
in case of the failure of the parties to compromise, as suggested, within
sixty days, Newsom's entry be canceled as to the E. of the NW. I of
the-section, and the right of entry for the E. j- be awarded to Irwin.
The Department, on appeal, said:

I agree with your office that the evidence is so convicting that it is impossible to
decide which of the two claimants was the prior settler; but I can not agree with
that part of your office decision which directs that, in case of failure of the parties
to agree to a compromise, the land be divided between them. I think in such a case
as this, if the parties can not agree, the land should be sold to the highest bidder
of the two. And your office decision was modified accordingly.

In the case of Sumner v. Roberts, 23 L. D., 201, it was held by the
Department that
in eases where entries have been made and contests thereafter instituted upon the
ground of prior settlement, unless the contestant shall successfully carry the burden
of showing by proof that his settlement antedates the entry and the settlement of
the entryman, the rule that the entry will stand will be adhered to. The cases in
which this rule would seem to have been disregarded will no longer be regarded
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as precedents to be followed. The fact of prior settlement is lawfnl authority for
the cancellation of an entry of record, but evidence which leaves the question in
doubt as to which settled first, the entryman or the contestant, and is without some
degree of preponderance in favor of the contestant, will leave the entry intact.-
Even if the evidence should show that settlement was made simultaneously by a
contestant and an entryman, this will not authorize the cancellation of an entry
properly of record as was held in the recent case of Perry et al. v. Haskins (23 L. D., 60).

In the more recent case of Behar v. Sweet (24 L. D.; 158), it is said:
While theraling that a settler claiming prior settlement over one having an entry

of record must establish his claim by a preponderance of evidence, will be adhered
to in most cases, the Department will, when justice and equity require it, and great
hardship would result-were the rule applied, depart so far from the rule as to reach
an equitable decision in the case.

As there does not appear to be any particular equity in favor of Irwin,
both parties having shown good faith in their settlement, the rule must
be applied in the present case. Your office and the Department have
impliedly found that Irwin failed to show by a preponderance of evi-
dence that he was the prior settler, and I see no reason to reverse that
finding.

In his brief, the attorney for Irwin calls the attention of. the Depart-
ment to the fact that two of Newsom's witnesses, Shaw and Barnhisel,
were impeached upon the trial of this contest, and that no recognition
of this fact was made by the decision of the Commissioner, and says:

This fact, no doubt, was the turning point in the minds of the register and receiver
in deciding for plaintiff and against the defendant. The testimony of these wit-
nesses, taken in connection with the testimony of the plaintiff; Irwin, wherein he
swears that he saw the defendant come on to this tract of land from the west side
after he, the plaintiff, was already located thereon; should certainly leave no doubt
in the mind of the reviewing court that plaintiff was first to reach the land, and that
the decision of the local office should be upheld and the preference right of entry
awarded to the plaintiff.

Two witnesses were called to impeach the credit of the witness
Shaw-one Raybourn and one Holeman. Raybourn testified that he
knew nothing of Shaw's reputation for truth and veracity. oleman
testified that it was bad. But, on the other hand, two witnesses for
the defendant testified that it was good. The witness Barnhisel's
credit for veracity was impeached by one witness, the said Raybourn,
and sustained by the testimony of the defendant and one witness.

It was by the rejection of the testimony of Shaw and Barlhisel that
the local officers arrived at the conclusion that Irwin had proved his
case 'by a preponderance of the evidence. But I can not think that
much credit should be given to the impeaching witnesses.

The decision of the Department of April 28, 1896, is, therefore,
revoked and Irwin's contest dismissed.
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MINING CLAIM-NOTICE-PARAGRAPH 29, MIN-ING REGULATIONS.

GOWDY E1 AL. V. KISMET GOLD MINING CO.

The notice of au application for a mineral patent should, in stating the names of
adjacent claims, include unsurveyed as well as surveyed claims.

Failure to include in the posted and published notice of a mineral application the
names of the nearest or adjacent claims, in strict accordance with paragraph
29, of mining regulations, will not render new notice necessary, where the notice
as given is substantially in conformity with the practice heretofore observed
under said paragraph.

Paragraph 29, of mining regulations, amended, and directions given for due pro-
mnulgation thereof.

Secretary .Francis to the Commissioner of the General Land Office, Feb-
(I. . L.) ruary 27, 1897. (P. J. C.)

A petition for re-review of departmental decision of May 23, 1896
(22 L. D., 624), and for the exercise of the supervisory powers of the
Secretary of the Interior, has been filed in this Department by the Kis-
met Gold Mining Company. On examination thereof the same was
entertained, and under direction of the Department a copy thereof
served on W. H. Gowdy et al. The matter now comes up regularly for
consideration.

So far as material to the question now involved, it appears that dur-
ing the period of publication of notice of application for patent for
the Kismet Mining claim, survey No. 8868, Pueblo, Colorado, land dis-
trict, the owners of the Chicago Girl Mining claim, which it is alleged
conflicts with the Kismet, did not file a protest and adverse as required
by section 2325 of the Revised Statutes against the Kismet. Subse-
quently, Gowdy et al. did file a protest, in which it was alleged that
the notice of application was not conspiciously posted on the Kismet,
and that the published notice lid not contain the names of adjoining
claims.

When the matter reached the Department, three questions raised by
the appeal were decided. First: That Gowdy et al, having failed to
file their protest and adverse as provided by statute, the Department
could afford them no relief if there had been a substantial compliance
with the law in the matter of giving notice; that the question as to
whether proper notice had been given was one in which only the gov:
ernment and the applicant were interested. Second: That the notice
posted on the claim was conspicuously posted in contemplation of the
regulations, and, Third: That the notices posted and published did not
contain the names of adjoining claims, or state where the record of the
claim might be found. The order was, therefore, that the entry should
be suspended, and new publication be made in conformity with the
rules.

A motion for review of this decision was denied September 11, 1896
(23 L. D., 319).
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It is not deemed necessary to give in full the errors assigned.
The Department has no intention of receding from the position taken

in this case originally as to the status of the protestants. In the case
presented at that time it was not charged or shown that they did not
have notice of the application for patent, and the ex parte affidavits
now presented, alleging that they did not have notice, come too late
for consideration, under the doctrine announced in Peacock v. Shearer's
Heirs, 20 L. D., 213, and Tennessee Coal, Iron and Railroad. Company
et aL., 23 id., 28.

It is not conceived how it can be seriously contended that the ruling
in the case at bar is in violation of the regulations. It is not nnder-
stood that counsel on either side, either in their briefs or in the oral
argument, insist on that position, but the complaint of the petitioner is
that the construction placed on the regulations by the Department is
contrary to the practice that has prevailed in your office, and that the
rigid enforcement thereof at this time is a serious hardship on the peti-
tioner, as well as the multitude of others who have followed the form of
notice published and posted in this case, and if adhered to will cause
doubt and uncertainty as to titles secured, as well as cause great
expense in re-advertising. And, it is insisted, that if an unbending
rule is to be announced and adhered to, those who have proceeded in
this manner, and have made a substantial compliance with the regula-
tions, should not be summarily required to republish and repost, and
thus give those who have been inattentive to their own interests an
opportunity to harass the applicants with adverse proceedings.

An informal inquiry at the mineral division in your office discloses
the fact that a large proportion of the notices of the character under
discussion are not strictly in conformity with the regulations, and some
of the features might on strict construction be subject to tlie same
criticism as the one at bar. It has been considered by your office that
these notices are a substantial compliance with the regulations.

In view of this, your office, on the promulgation of the decision in
this case, deemed it advisable to issue a circular to the local officers,
in which was quoted paragraphs 29, 34, and 35 of the mining circular,
and then following this:

By departmental decision of May 23, 1896, in the case of Gowdy v. Kismet Gold
Mining Company, it was held that a strict compliance with said paragraph 35 will
be insisted upon, and in that case republication was required by reason of the fact
that the published notice failed to contain a reference to the names of adjoining or
nearest claims.

In view of the fact that most published notices fail to comply in some particular
with the above-quoted regulations, your special attention is called to said decision,
and you are enjoined to comply with said regulations in the preparation of notices
for publication.

After mature deliberation on this subject, I am convinced that there
is much force in the proposition that if the rule announced by the
Department in this case, if enforced, would effect a material change in
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the practice theretofore prevailing in your. office, which, by reason of its
long standing, may be regarded as having become a rule of property,
and that the summary enforcement of such rule as to pending applica-
tions, in which notice has been given under the former practice, is not
only calculated to cause much confusion, but great expense, both of
which should be avoided.,

It is conceded on all hands that there should be a uniform practice,
and that the fullest and most accurate notice should be given, so that
the parties interested adversely may be able to fix the locus of the
claim, and thereby determine whether or not there is any conflict. The
language used in this case, and cited with approval i Parsons v. Ellis
(23 L. D., 504). as to the necessity of this notice, meets my views.

It is not improbable that some confusion may have arisen by reason
of the somewhat vague ad indefinite wording of paragraph 29, and
the different constructions that might be placed thereon. It will be
observed that the language in regard to adjoining claims is:

The name or names of adjoining claimants on same or other lodes, or, if none adjoin,
the names of the nearest claims, etc.

Before commenting on this language, it may be well to state that all
official surveys of mining claims are made by a deputy mineral sur-
veyor, who is regularly appointed by the surveyor-general of the dis-
trict. He is, therefore, an officer of the land department, and as such
is strictly under the highest obligations to perform his duties in accord-
ance with instructions. Being such officer, his reports and acts must
be accepted as prima facie true. It is upon his report, made from
actual observation in the field, that the data are obtained from which
the register.mnst prepare the publication notice. The surveyor, there-
fore, must act impartially in making his report. His connection with
the survey is only that of an officer of the Department, and any further
acts, especially in connection with securing a patent, are in direct vio-
lation of his duties and his instructions. I may add that this discus-
sion is suggested by reason of the fact that it is charged that the
deputy surveyor exceeded his duties in this matter by preparing "the
notices of application for patent."

Recurring now to the language quoted from paragraph 29, the diffi-
culty of rigidly enforcing this requirement in all its detail is clearly
apparent. To give the names of "adjoining claimants" would require
a search of the records to aseertain who were the laimants of any
such claim, which in itself entails a task that is burdensome and may
be expensive, especially where there have been numerous transfers of
fractional interests. And it is notclear how any better results so far
as notice is concerned would be obtained by strictly construing this.
It would seem as if simply giving the name of the claim would answer
every purpose. .The claimants would then have all the notice-that can
reasonably be required. It is a fact, as I am informed by your office,

10671-VOL 24 13
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that this requirement is very rarely fulfilled, and under the practice
that has obtained has practically fallen into disuse.

The practice has been simply to name adjoining claims, and in this
some confusion has arisen. The almost universal practice is that only
claims of which official surveys have been made are named. It is true
th these are the only claims of which the government, in any of its
departments, has any official knowledge, but the fact may be, and not
infrequently is, that claims of the greatest notoriety in the mining dis-
trict may never have had an official survey, and may be near, or "the
nearest claim," to that applied for. It seems to me that it is the duty
of the deputy surveyor in all cases where it is practicable to do so, to
give the names of such claims. As said in this case originally, it is
primarily the duty of the applicant himself to give such information as
he is possessed of in regard to adjoining, or conflicting claims, as he is
presumed to know more about these matters than a stranger.

It is not improbable that my predecessor, in deciding this case as he
did, and holding that a strict construction should be given to this para-
graph, especially in regard to adjoining claims, had in view the necessity
of naming all such claims and was not cognizant of the fact that the.
practice had almost uniformly been to include in the notices only such
claims as had been officially surveyed.

It seems to me that paragraph 29 should be amended so as to remove
any doubt of its meaning, and make as clear and adequate provision
for future guidance as is possible. It will be readily understood that
it is practically impossible to make any regulation that will cover all
rossible- cases that may be presenited. The most that can be done is to
formulate such rule as will be best adapted to meet all contingencies
that may arise, and leave the question as to whether there has been a
compliance therewith to be determined as the emergency may be pre-
sented. The government has the mineral lands for sale to those who
are entitled to the same by reason of compliance with the law. The
Secretary of the Interior is clothed with power to make such rules and
regulations in regard to the disposal thereof as are not inconsistent
with law. The purpose of giving notice of the application for patent
for- mining claims is to notify all who may have conflicting locations
that they may protect their interests as provided by law. With this
end in view, and to make more definite what the practice should be in
the future in such cases, I have bad prepared the following as a substi-
tute for the present paragraph 29:

29. The claimant is then required to post a copy of the plat of such survey in a
conspicuous place upon the claim, together with notice of his intention to apply for
a patent therefor, which notice will give the date of posting, the name of the claim-
ant, the name of the claim; the mining district and county; whether or not the loca-
tion is of record, and, if so, where the record may be found, giving the book and
page thereof; the number of feet claimed along the vein and the presumed direction
thereof; the number of feet c]aimed on the lode in each direction from the point of
discovery, or other well-defined place on the claim; the names of all adjoining and
conflicting claims, or, if none exist, the notice should so state.
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Your office is directed to immediately send to the local officers a copy
of this rule, with instructions that the same will be in full force and
effect on and after the first day of June, 1897, and all publications made
thereafter must be in conformity with this. All publications made o-
started prior to that date will be treated under the rule as it was inter-
preted prior to the original decision in this case.

I am constrained to believe that in the case at bar there was. a sub-
stantial compliance by the applicants with the rules as then adminis-
tered and construed, and that the decision should be modified to this
extent. The order requiring republication and suspending the entry
during that period is hereby revoked.

It is so ordered.

RAILROAD GRANT-INDEM:NITY SE LECTION-CONFLICTING LIMItTS.

GRUNEWALD ET AL. V. NORTHERN PACIFIC B. R. CO. ET AL.-AND
NOR'THERN PACIFIC It. R. Co. t. ST. PAUL, MINNEAPOLIS AND
MANITOBA RY. CO.

An indemnity selection unaccompanied by a specification of loss is no bar to the
attachment of other rights.

An uncanceled pre-emptio- filing of record, at the date a railroad grant becomes
effective, excepts the land covered thereby from the operation of the grant.

The establishment of indemnity limits on the definite location of the Northern
Pacific, and action taken thereon, did not amount to a finding on the part of
the Department that all the lands in said limits would be required to satisfy the
grant to said company.

At the time of the filing and acceptance of the map of definite location of the St.
Vincent extension of the Manitoba road, there was no reservation of lands for
the benefit of the Northern Pacific outside the withdrawal on general route,
and the primary limits adjusted to definite location, that would defeat the
grant to the Manitoba company.

,Secretary Francis to the Commissioner of the General Land Office, Fe b-
(I. H. L.) rmarp 27, 1897. (F. W. C.)

This case is somewhat complicated, due to the many claimants to the
tracts involved, August Grunewald, Peder J. Skaar and the Northern
Pacific Railroad Company having each appealed from your office
decision of February 2, 1895, making disposition of the lands involved
as hereinafter stated.

The case seems to have arisen upon an application tendered by
Grunewald on December 6, 1887, to make homestead entry covering
the S. W of the S4W. j, the NW. J of the SW. i and lot 4, See. 3, T. 134
K, R. 43 W., St. CloLd land district, Minnesota.

This land is within the primary limits of the grant for the St. Vincent
Extension of the St. Paul, Minneapolis and Manitoba Railway, made
by act of March 3, 1871, the rights under which attached upon the
acceptance of the map showing the line of definite location of the com-
pany's route on December 19, 1871. It is also within the thirty mile
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or first indemnity belt of the grant to the Northern Pacific Railroad,
as adjusted to the map of definite location of said road filed November
7, 1871. It was uotwithin the limits withdraAvn upon tle map showing
the line of general route of the said Northern Pacific Railroad.

The NW. 1 of the SW. 1 of said section 3 had, prior to the tender
of Grunewald's application, been applied for by Knudt Johnson, and
Grunewald's application was rejected on account of the pending appli-
cation by Johnson; from which he duly appealed to your office.

The case arising upon Johnson's application was duly prosecuted to
this Department, finatdecision being rendered in Johnson's favor April
10, 1891.

Following this decision it appears that Grunewald tendered a second
application, covering only the land in couflict with Johnson's entry,
namely, the said NW. X of the SW. I; but ol July 13, 1891, lie waived
any claim as to the said forty, electing to stand upon his application
presented in 1887 as to the said S. t of the NW. 1 and lot 4 of See. 3.

On April 5, 1893, one Peder J. Skaar tendered his homestead appli-
cation for the SW. i of the NW. 1 of said Sec. 3. He did not allege
prior settlement, butthelocalofficers, having misconstrued Grunewald's
action and supposing that he had withdrawn all claim under his appli-
cation, instead of only eliminating the tract before referred to, held the
application by Skaar for allowance and notified both railroad compa-
nies of such action; from which they duly appealed.

As to the claims made by the companies to the tracts involved, the
record discloses that on December 2, 1873, the St. Paul, Minneapolis
and Manitoba Railway Company listed the SE. j of the NW. 1 and lot
4of said section 3, and on J uly 31,1884, listed the SW. of the NW. - of
said section. The last mentioned tract was selected by the Northern
Pacific Railroad Company on October 29, 1883, without specification of
bases, but the same was applied in the amendatory list filed April 26,
1892. The local offlcers rejected the attempted selection by the North-
ern Pacific Railroad Company for conflict with the prior selection by
the St. Paul, Minneapolis and Manitoba Railway Company; from which
said company duly appealed.

The record further shows that the said SW. 1 of the NW. i, involved
in the claim made by both railroad companies and by both Skaar and
Grunewald, was embraced in the pre emption declaratory statement of
F. J. Grunewald filed June 19, 1871, alleging settlement on the 7th of
that month. This filing was never completed but was still of record,
uncanceled, both at the date of the attachment of rights under the
Manitoba grant and at the date of withdrawal and selection on account
of the Northern Pacific grant.

The conflicting claims of all parties were considered in your office
decision of February 2, 1895, before referred to, wherein the homestead
applications of both Grunewald and Skaar were rejected as to the said
SW. 14 of the NW. 4; the same being held to have been excepted from
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the grant for the Manitoba company, and was awarded to the Northern
Pacific Railroad Company under its selection, before referred to, of
October 29, 1883. As before stated, this selection was not accom-
panied by a designation of losses as a basis therefor, and not being
protected by the order of May 28, 188.3, the same was no bar to the
attachment of other rights. (Northern Pacific R. R. Co. v. Miller, 12
L. D., 428.)

The action of your office in awarding said tract to the said Northern
Pacific Railroad Company is therefore reversed. This tract was, how-
ever, exceptedfrom the grant to the St. VincentExtension by the filing
before referred to, and to that extent the holding of your office decision
as against the grant for the Manitoba Company is affirmed.

Between Grunewald and Skaar, Grunewald was the prior claimant
under his application presented December , 1887, which I id he has
not waived, and said tract is awarded to him, the conflicting applica-
tion of Skaar being rejected.

The tract remaining for consideration is the SE.A of the NW. and
lot 4 of said section 3.

As before stated, this tract is within the primary limits of the grant
for the Manitoba Railway Company, the rights under which attached
December 19, 1871, and is also within the idemnity limits of the grant
for the Northern Pacific Railroad Companry on account of which appli-
cation was made to select this land April 27, 1892; the same being
rejected because of conflict with the Manitoba grant.

Your office decision sustains the rejection of the attempted selection
by the Northern Pacific Railroad Company upon the ground that the
lands were withdrawn, on account of the Manitoba grant, at the time
of the presentation of the list of selections by the Northern Pacific
Railroad Company.

It is urged by the company that the- rights of these parties within
this conflict are determined by the decision of the United States Su-
preme Court in the case betweei said companies reported in 139 U. S.,
page 1. It is admitted that the Department has ruled otherwise in its
decision of December 4, 1895, between said companies, reported in 21
L. D., 462, but it is urged that this holding is clearly in conflict with
the decision of the court.

Just what was intended to be held by the court in the case referred
to is a matter of some doubt.

The lands involved in said case were all within the limits of the with-
drawal upon the map of general route of the Northern Pacific Railroad
Company, which withdrawal became effective before the attachment of
rights under the Manitoba grant.

As stated by the court (page 17)-
The withdrawal made by the Secretary of the Interior of lands within the forty-

mile limit, on the 13th of August, 1870, preserved the lands for the benefit of the
Northern Pacific Railroad from the operation of any subsequent grants to other
companies not specifically declared to cover the premises.
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This would seem to effectually dispose of the claim of the Manitoba
Railway Company as to such lands.

It is true that it was also stated in said opinion-
The act of March 3,1865, as already stated, is expressly restrained from in any

way interfering with any lands previously reserved by Congress or any competent
authority to aid in any work of public improvement. Consequently, under that act
no claim could be asserted that would in any way interfere with the grants to the
Northern Pacific Railroad Company.

But I do not believe it was the intention of the court to enlarge
upon the case in hand, nor do I think that it should be construed to
include, as involved in this case, lands outside of the withdrawal on the
general routd of the Northern Pacific Railroad Company, and which
were shown, upon the acceptance of the map of definite location of the
Manitoba grant, to be within the primary limits of said grant, and so
far as the records showed, free from adverse claims.

This was on December 19, 1871, and prior to this time, to wit, on
November 20, 1871, the map of definite location of the Northern Pacific
Railroad Company opposite. this laud bad been iled.

Upon the lands reserved on December 19, 1.871, the Manitoba grant
could not operate, but these were.only such as had been withdrawn
upon the line of general route of the Northern Pacific Railroad Com-
pany and such as fell within the primary limits adjusted to its line of
definite location.

As to the lands within the indemnity limits of the grant for the
Northern Pacific Railroad, outside of the withdrawal on general route,
what were the rights of the Northern Pacific Railroad Company?

Since the decision of this Department in the case of Northern Pacific
Railroad Company v. Miller (7 L. D., 100), it has been uniformly ruled
that the sixth section of the act of July 2, 1864 (13 Stat., 365), prohib-
ited the withdrawal of indemnity lands on account of the Northern
Pacific grant, so that there was no reservation thereof on account of
the grant.

In the case in 139 U. S., 1, it is stated, on pages 8 and 9:

After a map of general route of the road of the plaintiff was filed, as above stated,
and the line of the road in Minnesota was definitely fixed, the commissioner of the
general land office designated, upon maps and records in his office, the limits of
the lands granted by Congress to the plaintiff, according to the provisions of the act
of 1864, and the above joint resolution, namely, the twenty, thirty and forty-mile
limits on each side of the line of definite location, the first named being the limits of
the lands in place; the second, the limits of the indemnity lands; and the third, or
forty-mile limit, the limits of the further indemnity granted by the joint resolution
of May 31, 1870. And upon sch designation it was found that there was not in the
State, within those limits, at the time of the final location of the road, aln amount of
lands intended by the grant of Congress for the plaintiff, not previously granted,
sold, occupied by homestead settlers, pre-empted or otherwise disposed of.

Again on page 19-
As to the objection that no evidence was prodnced of any selection by the Secre-

tary of the Interior from the indemnity lands to make up for the deficiencies found
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in the lands within the place limits, it is sufficient to observe that all lands within
the indemnity limits only made up in part for these deficiencies. There was, there-
fore, no occasion for the exercise of the judgment of the Secretary in selection from
them, for they were all appropriated.

This is urged as being, in effect, a reservation of all lands within
the indemnity limits of the Northern Pacific grant in MinlleSOta!, as

against the grant under the act of 1871 for the Manitoba Company.
The language used by the court was perhaps influenced by the a(lnis-

sions of the companies, said case having been tried upon an agrehd
statement of facts.

The records of this Department show that upon the filing of the
map of definite location of the Northern Pacific Railroad Company on
November 20, 1871, the limits of the grant were established, the map
being forwardedl to the local office by letter from your office dated
Decem.ber 12, 1871, which letter was received December 21, 1871.

While this diagram showed the forty mile or second indemnity belt,
yet the letter forwarding it to the local office does not show that, as
stated by the court,

Upon such designation it was found that there was not in the State, within those
limits, at the time of the final location of the road, the amount of lands intended
by the grant of Congress for the plaintiff, not previously granted, sold, occupied by
homestead settlers, pre-empted or otherwise disposed of.

The letter states as follows:
You will observe by reference to the act of 3t May 1870, that the additional

indemnity lands therein granted are only for making up deficiency caused within
their granted or 20 mile limits, by the disposal of lands in odd sections since the pas-
sage of the act of 2ud July 1864, and upon the contingency that such deficiency
lands cannot be obtained within the 10 mile indemnity limits prescribed by the act
of 2nd July 1864. Nor can the company make selection of any lands heretofore
reserved for the Lake Superior or Mississippi railroad or reserved or granted for any
other purpose and which were still reserved at the date of definite location of the
road and map thereof filed in this office.

Therefore in the examination of any lists of lands selected by the company you
will require that those in the 20 mile or granted limits and those in the 30 mile or
first indemnity limits shall be presented in separate lists and you will eliminate
or reject therefrom any lands to which the United States had not fill title or whidh
were "reserved, sold, granted, or otherwise appropriated, and" not "free from pre-
emption or other claims or rights at the time the line of said road" was "definitely
fixed, and a plat thereof filed in the office of the Commissioner of the General Land
Office" which was 21st November 1871.

It will be seen that said letter clearly contemplated the exhaustion
of the first indemnity belt before the second was to be resorted to, but
makes no finding on that contingency, the action amountin gonly to
the establishment of te limits within which selections might be made
if necessary, -which were ordered withdrawn, as was the practice then
prevailing.

As to the lands involved in the case before the court, the decision
therein made is of course binding, but in the administration of these
grants the facts gathered from the records and files of the Department
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are our guide, and in malking disposition of the public grants we must
be governed accordingly.

I am therefore of opinion that no such reservation was created on
account of the Northern Pacific Railroad grant outside the limits of
the withdrawal upon general route at the time of the filing and accept-
ance of the map of definite location of the St. Vincent Extension of
the Manitoba Railroad, as would prevent the grant to the last men-
tioned company from talking effect.

Your office decision, in so far as it awards the tracts under consid-
eration to the Manitoba Railway Company, is accordingly affirmed.

PATENT-INADVERTENT ISSUE-VACATION.

COOK v. TAYLOR.

Suit for the recovery of title will be advised where a patent, through iadvertence
and mistake, is issued in contravention of departmnntal directions.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(1. H. L.) ruary 27, 1897. (J. L. McC.)

Counsel for JohnP F. Cook has fleda. motion for review of depart-
mental decision of January 19, 1895, affirming the decision of your
office, dated April 6, 1893, dismissing his protest against the delivery
to William A. Taylor of patent for the N W. of the NE. 4of Sec. 32, T.
6 S., R. 8 W., Las Cruces ]and district, New Mexico. (See 300 L. and
R., 439.)

The record facts of the case are in brief as follows:
Taylor made pre-emption filing for the tract on February 16, 1884.
On August 12, 1886, Cook filed a affidavit, alleging that the land

was mineral in character, and that he (the affiant) was owner of a
mining claim thereon.

Taylor made final proof August 26, 1886; and ol September 27, same
year, was allowed to niake enttry of the tract in controversy.

A hearing ol the affidavit was had October 30, 1886.
The matter came in due course of appeal before the Department,

which, on December 24, 1891, held that the land was agricultural in
eharacter, but that the testimony failed to show that the entryman had
complied with the law as to residence, improvements, and cultivation.

Your office, by letter of February 22, 1892, proinnlgated said decision,
and stated further that Taylor would'be allowed sixty days from notice

* ' witlili which to submit supplemental proof showing full com-plia]ce
with the pre-emption law as to residence, improvements, and cultivation,
if such is the fact; otherwise his entry will be held for cancellation."
No supplemental proof was ever submitted, and no motion for review
was filed. The case was declared closed by your office letter of April
8, 1892.
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The entry papers were filed in division "1G-" (the pre-emption divi-
sion) of your office, with the endorsement, "Land adjudged agricultural
and contest closed. Sent to R. & R. April 8, 1892." The final proof
(made August 26,1886, suprct,) showed compliauce with the pre-emption
law. The testimony adduced at the hearing (had on October 30, 1886,
sujira,) was not with the entry papers. - No note on the papers-referred
to the call made by division "N" (the mineral division) of your office,
for supplemental proof. In other words, division "G" was wholly
unaware of the action that had been taken by your office, the record of
which was in division "N." Therefore, upon report by division "GI"
that decision had been rendered and the case closed, patent was issued
to Taylor on May 4, 1892.

Counsel for Cook, learning of the issuance of patent, filed a protest.
against its delivery; but your office, by letter of April 6, 1893, held:

It is not necessary to question whether the patent in this case was issued inadvert-
ently or not. It has been issued, signed, sealed, and recorded in this office; and this
office has no further right to pass upon the validity of Taylor's entry.

From the above decision of your office Cook appealed to the Depart-
ment, asking that said decision be reversed, or as an alternative, that
suit be instituted, for his benefit, to set aside the patent. The Depart-
ment, on January 19, 1895, held that said decision was correct, and
added:

The Department has no legal authority to determine the question of a duly executed
patent. It has, then, no right to consider whether the patentee ought to have or
receive the patent. (United States v. Schurz, 102 U. S., 378.) The government is
under no obligation to the petitioner respecting the relief invoked, and I am not
satisfied that suit should be brought by the government to vacate the patent.

In the motion for review of the above namied departmental decision,
counsel for Cook earnestly contend that gross fraud and wrong were
committed by the entrymaii, or by parties whom lie allowed to make
use of his name. This, however, is a matter which need not be dis-
cussed. It certainly has been shown that inadvertence and mistake
were committed in issuing the patent.

In the case of Williams v. United States (138 U. S., 514, 517), the
supreme court said:

The allegations of the bill are of fraud and wrong; but they also show inadvert-
ence and mistake in the certification to the State; and it can not he doubted that
inadvertence and mistake are, equally with fraud and wrong, grounds for judicial
interference to divest title acquired thereby. This is equally true in transactions
between individuals and in those between the government and its patentee....
The facts and proceedings attending the transfer of title are fully disclosed in the bill.
They point to fraud and wrong, and equally to inadvertence andmistake; andif the
latter be shown the bill is snstainable, although te former charge against the defend-
ant may not have been fully established.

The above decision'of the supreme court appears to me to be clearly
applicable to the case at bar.
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Cook's petition asks, i substance, that the government institute suit
for his benefit. But, in my opinion, he makes no showing that would
justify the bringing of suit for his benefit; as the Department held in
its decision of January 19, 1895, "the government is under no obliga-
tion to the petitioner respecting the relief invoked." Therefore the
motion for review must be denied.

In view, however, of the inadvertence and mistake committed by
your office. in issuing the patent in question in contravention of the
departmental decision directing that Taylor's claim should not be
allowed until he had frnished proof of compliance with the pre-emp-
tionlaw, you are hereby directed to prepare the record in the case for
submission to the Department of Justice with a view to institution of
suit to set aside said patent.

PRACTICE-WAGON ROAD GRANT-SETTLEIENT CLAIM.

WATSON . THE DALLES MILITARY WAG-ON ROAD CO.

The advancement of cases on the docket in the General Land Office, is amatterrest-
inug in the discretion of the Commissioner, and -: ill not be interfered with by
the Department unless an abuse of discretion appears.

Mere occupation or use of a body of unsurveyed public land of indcfinite area, with-
out intent to acquire title to the particular portion thereof in controversy, .is
not such an appropriation of that portion as to except it, or the sub-division of
which it is a part, from the operation of a wagon road grant.

Secretary Trancis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruar -97, 1897. (E- B., Jr.)

I have considered the appeal of Samuel J. Watson from your office
decision of August 31, 1896, in the case of said Watson against The
Dalles Military Wagon Road Company, involving the NE. 1 of section
25, T. 20 S., R. 46 E., Burns, Oregon, land district.

Watson claims the land under his homestead entry No. 511, therefore,
made January 15, 1894; said company claims it under the grant of
February 25, 1867 (14 Stat., 409), to the State of Oregon, to aid in the
construction of the said wagon road. This case was previously before
the Department on appeal by Watson, and a hearing was then ordered
March 6, 1896, to determine whether there had been such appropriation
of the land under the settlement laws as to except. it from the opera-
tion of the grant. The hearing was held in May, 1896, and the case
now again reaches the Department in regular course of proceeding.

The land is within the primary limits of the said grant, and unless
duly reserved or otherwise lawfully appropriated, the right of the com-
pany attached thereto upon the definite location of the line of the road
November 1, 1869 (McDowell v. The Dalles Military Wagon Road Co., 22
L. D., 599). Your office held, in effect, that the land was not so reserved
or appropriated, that the right of the company attached thereto on
the date last mentioned and that Watson's entry should be canceled.
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The contentions of Watson on appeal may be reduced to two, viz: first,
that your office erred in deciding the case "within twelve days after the
arrival of the record, in violation of Rule 73 of the Rules of Practice;"
and second, in not holding that the land was so appropriated by-settle-
ment thereon of one Eli Keeny, as to except it from the operation of
the grant.

It appears that the record reached your office August 19, 1896, and
that the case was therefore decided by your office on the twelfth day
after the arrival of the record. The Rule of Practice referred to is as
follows:

After the Commissioner shall have received a record of testimon i a contested
case, thirty days will be allowed to expire before any action thereon is taken, unless,
in the judgment of the Commissioner, public policy or private necessity shall
flemand summary action, in which case he will proceed at his discretion, first noti-
fying the attorneys of record of his proposed action.

The advancement of cases in your office is discretionary with the
Commissioner and will not be interfered with by the Secretary unless
the discretion is shown to have been abused; and the proceeding for
the correction of any alleged abuse of discretion is by certiorari and
not by appeal (Ex parte Frank Quin, 9 L. D., 530, and Taylor v. Rogers,
12 L. D., 694). Appellant's first contention is notthereforewell tai]eni.

The testimnony shows that about the fall of 1865 or spring of 1866.
two men, named respectively Brnce and McFarland, enclosed a tract
of land of front eighty to two hundred and twenty-five acres, according
to various estimates, on the west bank of the Owyhee river, some dis-
tance below its junction with Snake river in said State, and occupied
and used the same chiefly as a hay ranch. A brush fence on three
sides and the river on the fourth formed the enclosure. Said township
was then unsurveyed. It was not surveyed until August, 1875. The
precise position of this enclosure with reference to the subdivisions of the
subsequent public survey does not clearly, appear. According to a
diagram offered in evidence, based upon the testimony of one of appel-
lant's witnesses, the ranch embraced nearly all ofthe SW. I of said sec-
tion, part of the NW. 4, about thirty-five acres in the S. of the NE. 4
and about forty acres in the NW. 1 of section 36. Said Keeny suc-
ceeded Bruce and McFarland in the occupancy of the ranch about July,
1867, and continued there until about 1872. According to appellallt's
witnesses, some hay was cut by Keeny on one or two occasions along
the north side of said enclosure, upon ground now claimed to- have
been within the same and part of said NE. 1. No other use thereof by
Keeny or his predecessors is alleged or shown.

From the official plat and field notes of the public survey it appears
that the Owyhee River enters said section 25 a few rods east of the
southwest corner thereof and flows northeastward through it, passing
out of the section about the same distance south of the northeast cor-
ner, and that its position in said section is considerably northwest of
the position shown oi said diagram. This correction of the position
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of the river in said section, taken in connection with the testimony gen-
erally, would leave only very few acres in the SE. 4 of the said NE. l,
if any, within the boundaries of the ranch, even upon the basis of the
enlarged acreage shown in the said diagram, which basis, however, as
already in(dicated, is not correct. The buildings used as dwellings by
these ranchmen were on the extreme western portion of the ranch and
only a few yards within the brush fence. It is not clear, therefore,
from all the evidence, that any portion of said NE. A was embraced in
the said ranch as occupied by the parties named, or any of them.
Subsequent to the occupation of Keeny it would appear that the ranch
was considerably enlarged, embracing from six hundred to eight hun-
dred acres, which fact is immaterial except to account to some extent
for the uncertainty in the minds of the witnesses as to its boundaries
at and prior to November 1, 1869, when the company's rights under its
grant attached.

It is not shown that any of the parties ever claimed or intended to
claim said ranch or any part thereof under the pre-emption or home-
stead laws or to take it for the purpose of making thereon a home for
themselves. It is not shown that Brace or McFarland had any of the
qualifications of a pre-emptor or homesteader, nor that Keeny was com-
petent to exercise either a pre-emption or a homestead right at any time
during his occupancy of said ranch. He was apparently a citizen of
the United States and the head of a family, bt none of the witnesses
knew whether he had or had not exercised homestead and pre-emption
rights. He could exercise such rights but once. It is familiar doctrine
that in the absence of affirmative showing that an alleged settler on the
public lands had the necessary qualifications of a settler, his occupancy
thereof would not except the same from the operation of any such grant
as is herein relied upon.

Even if it should be conceded, however, that Keeny had all the
qualifications of a settler, the fact that appellant has not shown, as
already indicated, that Keeny occupied any portion of the land in con-
troversy under any claim of homestead or preemption settlement, would
be fatal to his second contentiol. Mere occupation or use of a body
of unsarveyed public land of indefinite area, without intent to acquire
title to the particular portion thereof in controversy, directly proven
or to be reasonably presumed from acts done in the prem ises, is not
such an appropriation of that portion as to except it, and much less
the larger legal subdivision of which it is a part and which Watson
claims, from the operation of such a grant. The testimony most favora-
ble to appellant, that of his witness Harris, does not tend to show that
said ranch covered more than thirty-five or forty acres, at the utmost,
of the land in controversy, and that testimony-from which the dia-
gram above referred to was made-is shown to be largely guesswork
and unreliable as to the size and precise location of the ranch.

The decision of your office is affirmed in accordance with the fore-
going views. Watson's entry will be canceled.
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PRIVATE CLAIMAN-ACT OF AAY 26, 1830.

FRANCISCO- FERREIRA.

Private claims decided and recommended for confirmation by the commissioners,
and referred to Congress by the Secretary of the Treasury January 14, 1830, are
confirmed by section 1, act of May 26, 1830.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) rury 27, 1897. (P. J. C.)

The Department is in receipt of your office letter ("-G?') of January 5,
1897, in reference to the private claim of Francisco, Ferreira to certain
islands-or keys-in the southern part of Florida,.

The attention of your office recently has been brought to this matter,
as stated in your said office letter, by one Horatio Crain, who claims
"present ownership of a portion of the land ebraced in the claim,
and desires a patent."

This matter has been the subject of consideration by your office, from
time to time, for more than three-quarters of a century and is still
unsettled. The purpose of your office letter is to have the matter
finally settled so that those claiming the lands may secure title thereto..
The facts disclosed are as follows:

The petition of Francisco Ferreira to the governor of Florida is as
follows:

Translation.1
To his ecelleacy the Governior:

Don Francisco Ferreyra, of this city5 to your excellency respectfully sheweth:
That he is desirous of dedicating hinself to the cultivation of the land, and, with
some slaves he owns, establish himself on some place that may be advantageous,
whenever he can collect funds for the purpose of obtaining hands; and as the serv-
ices he has rendered, and is still rendering, to the country with his person and
property, and the great losses he has suffered during the revolution of this province,.
are well known to your excellency, he therefore prays that you will be pleased to
grant him in absolute property a key situated among those called the Florida Keys,
and is known by the name of Key Bacas, and four small islands which are situated
in the vicinity thereof, that he may, when he collects sufficient funds, proceed to
form his establishment thereon; which may, at the same time, e very useful for
those xvho have the misfortune of being shipwrecked near said place-a favor he
hopes to obtain from the goodness of your excellency.

Saint Augustine, January 4, 1814.
FRAW'co FERREILRA.

On the following day, January 5, Kindelan ordered: "liet there be
granted to him in absolute property the Key Bacas and the small
island adjacent, without injury to a third person." (Ex. Doe. No. 58,
44th Cong., 1st Session, House of Representatives.)

Congress, on May 8, 1822, passed an act (3 Stat., 709), "for ascer-
taining claims and titles to land within the Territory of Florida," which
provided for the appointment of three commissioners by the President,
before whom every person, or their heirs, etc., claiming title to lands
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under any patent, grant, concession," etc., "dated previous to January
14, 1818," shall file his claim, "setting forth, particularly, its situation
and boundaries, if to be ascertained;" that the commissioners shall
examine and determine on the validity of said patents, etc., but all
claims must be presented prior to May 31, 1823. Section 5 defines the
powers of the commissioners, and, among others, is this:

They shall not have ower to confirm any claim or part thereof where the
aimount claimed is undefined in qantity, or shall exceed a thousand acres; but in
all such cases shall report the testimony, with their opinions, to the Secretary of the
Treasury to be laid before Congress for their determination.

By act of March 3, 1823 (3 Stat., 754), Congress amended the act
above quoted, by providing that the commissioners therein provided
for should confine their labors exclusively to West Florida, and a new
commission of three was provided for East Florida., and within that
district, shall " possess all the powers given by, perform all duties
required, and shall, in all respects, be subject to, the provisions and
restrictions of the act of the eighth of May," supra, " except so far as
the same is altered or changed by the provisions of this act." Section
2. of this act provides, that claims in favor of actual settlers at the
time of cession are to be confirmed, where the claim does not exceed
three thousand five hundred acres;
and said commissioners shall have ower, any law to the contrary notwithstanding,
of deciding on the validity of all claims derived from the Spanish government in
favor of actual settlers, where the quantity does not exceed three thousand five
hundred acres.

Section 5 provided that claims not filed on or before December 1, 1823,
shall be held to be void and of no effect.

By act of February 28, 1824 (4 Stat., 6), the time was again extended
till January 1, 1825, and so much of the former act as made void those
claims not filed before December 1, 1823, was repealed. Section 3 of
this act declares that no person shall be deemed an actual settler
within the provisions of the prior act,
unless such persons, or those nder whom he claims title, shall have been in the
cultivation, or occupation, of the land, at and before the period of the cession.

It may be remarked, at this stage of the recital of facts, that it is
fairly deducible from the petition of Ferreira that he was not at the
date of the grant or cession an actual settler on the land as defined
by the statute just quoted. Hence, his claim would not come within
the provision of. the statute authorizing the commissioners to confirm
the claims of actual settlers where they did not exceed three thousand
five hundred acres, but would be controlled by the provisions of the
first act, which limited their confirmations to one thousand acres, pro-
vided, of course, his claim exceeded the latter amount.

In Volume 3, American State Papers-Duff Green-commencing on
page 658, is found the "Minutes of the Board of Florida Land Com-
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missioners." It is recited that they assemble for action, under the acts
of May 8, 1822, and March 3, 182.3, for "ascertaining claims and titles
tolands within the district of East Florida." Iu these minutes, under
date of November 17, 1823, is found this:

Francis Ferreira presented his memorial to this board, praying confirmation of
title to an island known by the ame of Bacas, and four small islands adjoining,
situated to the south of Cape Florida, and known as one of the Florida Keys, with a
concession to memoralist made by Governor Kindelan, and dated the 5th of January,
1814; which are ordered to be filed.

This, so far as my research can be extended, is the first presentation of
this claim.

Pursuing this subject in its chronological order, it is found that Con-
gress from time to time extended the period within which claims should
be presented to the boards. By the act of February 8, 1827 (4 Stat.,
202), it was provided that all records, etc., in the possession of the
"secretary of the late-board" be delivered to the register and receiver
of the district of East Florida, and it was made their duty
to examile and decide all claims and titles to land in East Florida, not heretofore
decided by the late board' of commissioners, subject to the limitations, and in
conformity with the provisions of the several acts of Congress providing for the
adjnstment of private land claims in Florida.

In pursuance of this law the local officers, in January, 1829, submitted
their final report to the Secretary of the Treasury, which was trans-
mitted by him to the President of the Senate, January 14, 1830 (Vol. 5
Am'n St. P'rs, etc. 327). On page 420 of the same volume, and being a
part of the said report, will be found "abstract No. 15 of sixteen cases
sent back from Washington to the register and receiver for their
report." No. 13 is that of Francis Ferreira; "date of concession Janu-
ary 5, 18145;" acres blank; conceded by Kindelan, "Royal order, etc.,
1790," and described as Key Bacas. In referring to this claim, they
say, in a note:

No. 13-Francis Ferreira, clm't.-Key acas. The grant to this land was made
by Governor Kindelan, in January, 1814, for services. The testimony is filed in the
Land Office at Washington. It was recommended for confirmation on the 19th June,
1824.

I do not find any record in the American State Papers warranting
the statement here made that this grant "was recommended for con-
firmation on the 19th June, 1824." This is the date of the confirmation
of the Key Vacas, an entirely different grant, although to a person by
the same name. Key Vacas is described as containing "14 acres with-
out the old lines, and about one and three-fourths miles north of the
City of St. Augustine," while Key Bacas is located in the Florida Keys
at the extreme south of the State. It may be possible that the local
officers in this report have confused the two grants.

It appears that in 1874 one E. C. 'Howe, claiming to be one of the
heirs of Charles Howe, who held the property by mesne conveyances
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from the original claimant, made inquiry of your office as to the status
of the claim, and he was informed, by Mr. Commissioner Burdett,

that it had always been held by this (your) office that the sixteen claims that had
been omitted from the Commissioner's report, which was submitted to Congress
February 21, 1825, had never been confirmed.

Howe then applied to have the claim confirmed under act of June
22, 1860 (12 Stat., 85), as extended and amended by acts of March 2,
1867 (14 Stat., 544), and June 10, 1872 (17 Stat., 378).

Action was evidently taken nder these acts, for it appears by Er.
Doc. No. 58, supra, that Mr. Secretart Chandler, on January 6, 1876,
transmitted " a report on the private claim of Charles Howe's legal
representatives" to the Speaker of the louse of Representatives, in
the following language-:

Pursuant to the requirement of the fourth section of the act approved June 22,
1860, (12 Stat., 85,) I have the honor to transmit herewith the report of the register
and receiver of the land-office at Gainesville, Fla., acting as commissioners under'
said act, on the private land-claim of the legal representatives of Charles Howe,
deceased, together with letter of the Commissioner of the General Land-Office, of
the 28th ultimo, approving said report.

So far as disclosed, nothing was ever done by Congress on this,
except to print the report.

Thus the matter seems to have rested, until December 8, 1896, when
Horatio Crain addressed your office relative to the same. In your said
office letter to the Department as a result of this letter from Crain, it is
said:

I do not agree-with the views held by Commissioner Burdett, that it was doubtful
as to whether Ferreira's claim has been confirmed by the et of May 28, (26,) 1830.
I am of the opinion that the claim of Francisco Ferreira, having been recommended
for confirmation, was duly confirmed by the first section of the act of May 26, 1830
(4 Stat., 405), and that no further action is necessary on the part of Congress.

The-first section of the act of May 26, 1830, reads as follows:

That all the claims and titles to land filed before the register and receiver of the
land office, acting as commissioners, in the district of East Florida, under the qnan-
tity contained in one league square, which have been decided and recommended for
confirmation, contained in the reports, abstracts and opinions, of said register and
receiver, transmitted to the Secretary of the Treasury, according to law, and
referred by him to Congress, on the fourteenth day of Janhary, one thousand eight
hundred and thirty, be, and the same are hereby confirmed, etc.

It is clear that this act refers to such claims as were filed before the
-register and receiver,
which have been decided and recommended for confirmation, contained in the
reports, abstracts and opinions of said register and-receiver,

and referred to Congress by the Secretary of the Treasury January
14, 1830. This claim was referred to Congress by the Secretary of the
Treasury on said date, as appears by abstract No. 15, and it was stated-
by the local officers that "it was recommended for confirmation on the
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19th June, 1824." The local officers evidently reported the fact only of
the recommeidation by the former board, and do not make any recom-
mendation themselves. While I am unable to find in the minutes of the
board, contained in American State Papers, etc., any official record of
its recommendation for confirmation, yet there is in the Ex. Document
No. 58, this:

B.-Decree.

FRANCISs FAREIRA ? Claim to an island called Key Bacas and four small islands
THE UNITED STATES. adjacent.

In this case the claimant produced a concession made to him by Governor Kindelan
for the island set out in this memorial, dated January 5, 1814, the quantity undefined.

The board not being authorized to decide finally on claims of this nature, but
conceiving that the claimant has made out an equitable title for the lands which-he
claims, it is therefore recommended to Congress for confirmation.

JUNE 19.
1, Antonio Alvarez, keeper of the public archives of East Florida, do hereby cer-

tify the following to be a tiue and correct extract from the registry of claims kept
by the board of land-commissioners, (book A, page 250,) now on file in my office;
according to law.

Witness. my hand and seal of off ce, at the city of Saint Augustine, Territory of
Florida, the twenty-fourth day of March, A. D. one thousand eight hundred and
thirty-six.

ANTONIO ALVAREz, K. P. S.

If the copy of this judgment is to be accepted as authentic, and I
see no reason why it may not, then the statement of the local officers
would seem to be verified.

The area contained in the grant is "under the quantity contained in
one league square," as determined in Teresa Rodriguez (18 L. D., 64),
being, as reported by the local officers and Commissioner Burdett,
4,144.15 acres.

I therefore concur in the conclusion of your office, as- announced in
said letter of January 5, 1897, and suggest that appropriate action be
taken by your office to issue patents to the proper party or parties.

JUDGMENT OF CANCELLATION-APPLICATION TO ENTER.

GIILLORY .I: BULLER.

UInder a decision holding an entry for cancellation, if within a specified period the
entryman fails to comply with certain requirements, or appeal, the judgment
becomes final at the- expiration of said period, if the requirements of said deci-
sion are -not complied with, and no appeal is taken, and the land involved is
thereafter open to entry by the first legal applicant; but during the time so
accorded tothe entryman an application to enter saidland shonldnot be received.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. I. L.) ruary 27, 1897. (C. J. G.)

This controversy is in relation to the S. j of the SE. j, Sec. 6, T. 4
S., R. 2 E., New Orleans land district, Louisiana.

-10671-VOL 24 14
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The record shows that Arcius Vidrine made ajoining farm home-
stead. entry for this land on lDecember 14, 1881, claiming as his original
farm the S. .t of SW. 4, same section, township and range. It seems
that Vidrine had lived on his original farm since 1876. He continued
to revi-de thereon until November 1, 1884, when, as he claims, finding
opportunity to sell at a good price, lie sold his original farm and moved
away. He remained away until March 1, 1890, when he returned and
established residncc on the adjoining farm.

On April 25, 1892, he submitted final proof in support of his adjoin-
ing farm entry. He claims to have believed that he would receive
credit for the time he lived on his original farm after making his
adjoining farm entry. Vidrine's said final proof was rejected by the
local office, and he appealed to your office. In your office letter of
July 27, 1893, you decided as follows:

In adjoining farm homestead entries the party must fillfil the requirements of the
homestead law as to residence and cultivation, but will not be required to remove
from the land which he originally owned in order to reside upon and cultivate that
which he thus acquires utnder the homestead law, since the whole 160 acres are con-
sidered as containing one farm or body of land, residence upon and cultivation of a
portion of which is equivalent to residence upon and cultivation of the whole. Mr.
Vidrine having disposed of his original farm, his adjoining farm homestead entry
must fall as it has no basis on which to stand. Mr. Vidrine could not be allowed
credit for residence on his original farm for the three years (nearly) from December
14,1881, to November 1, 1884, and add the same to the two years residence upon and
cultivation of the land from March 10, 1890, to April 25, 1892.

By your said office decision of July 27, 1893, Vidrine was allowed to
make application to have the character of his entry changed to that of
one for settlement and cultivation, and when he could show five years
residence upon and cultivation of this land as required by law, he
would be allowed to submit final proof. He was informed through said
decision that in the event of his failure to appeal therefrom or make
application for change of entry, the proper steps would be taken look-
ing to the cancellation of the same.

Vidrine never appealed from your said decision, and he claims that
it was impossible for him to comply with the requirements therein as to
change of entry. le thereupon began looking about for some one to
whom he could sell the improvements he had placed on the land. He
found a purchaser in the person of Arcade Buller to whom he disposed
of his improvements for the sum of about $450.

In the mean time, on September 1, 1893, Johu L. Guillory filed an
application dated August 30, 1890, for entry of said land. fe made
the proper deposit of fees, the receipt of which was duly acknowl-
edged on same date.
- On November 6, 1893, Arcade D. Buller filed his application dated
September 2, 1893, for the same tract, accompanied by the proper
deposit. It is stated by Buller's counsel that his application was pre-
sented at the local office prior to that date, but that the same together
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with the fees was returned. This action was attributed to the change
of officers at the New Orleans Office wvhich occurred about that time.
The indorseinent, however shows that Buller's application was filed
on November 6, 1893.

Neither of the above applications was rejected upon l)resentation.
Ol March 3, 1894, a relinquishment by Vidrine was filed in the local

office bearing the note in type-writing, " To be used in the matter of
homestead application of Arcade D. Buller for the land relinqrfislted
by Vidrine, and applied for at the same moment by Buller.1' It seems
that this elinquishment was ade September , 1893, but was not
filed until above date. In view of said relinquishment, the local offlice
on April 7, t94, rejected the application of Gillory, for the reason
that the tract applied for was embraced in the homestead entry of
Arcade D. Buller.

Gnillory appealed to your office, and by letter of May 22, 1894,- you
affirmed the action of the local office, and i said decision you stated
as follows:

Since an application, to enter land which is not subject to entry at the time the
application is moare, confers no rights opon applicant (Hall et at v. Stone, 16 L. D.'
199), and as the applications of Gaillory anl Bnllor shold have been rejected iupon
presentation, they conl(l ot be recognized as pending applications at the date of
AVidrine'srelinqu1ishnient. Therefore,Buillerlyreuewiniglis applicatioii(asappears
from the note oil Vidrine's relinquishlmnent), on March 3, 1894, appuared as the first
legal applicant, and it was proper that his entry was allowed.

This decision was on the principle that Vidrine's adjoining farm
homestead entry was still alive, and so remained until March 3, 1894,
when cancelled for relinquishment; hence, no rights were gained by
filing applications prior to that date.

Under date of June 21, 1894, resident counsel for Guillory filed in
your office a motion for review of your said office decision of May 22,
1894. The principal errors assigned were substantially as follows: In
holding that Buller had the prior legal application on file when the
land became vacant; in not holding that the land was public and sub-
ject to. entry when Vidrine's final proof on his' adjoining farm home-
stead entry was rejected by your letter of Jly 27, 1893; in allowing
Bnller's entry upon his application of September 25, 1893, when the
record shows that he did not make a new application on March 3, 1894.

Resident counsel for Gui]lory contends, among other things, that if
the land was not public until the relinquisliment was filed, then Buller's
entry was illegal, the application being made prior thereto, citing Mills
v. Daly (17 L. D., 347); that, upon the theory that a new applicatio
on the part of Buller was necessary, it is insisted in the absence of an..
appeal by Vidrine or an application on his part for change of entry as
allowed by the 'action of July 27, 1893, said decision of. July 27, 1893,
was a final judgment and took effect from that date, citing Perrott v.
Connick (13 L. D., 598).
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By your office decision of September 6, 1894, you reiterated and
reasserted your conclusions of May 22, 1894, but modified said decision
to the extent of saying that in the presence of the adverse claim of
Guillory, your office could not allow Buller to perfect his entry by now
filing an affidavit, as it were nune pro tune showing that he was quali-
fied on March 3, 1894, to make entry. You therefore directed the local
office to call -upon the respective parties and allow them thirty days in
which to file new applications and new affidavits, for entry of said
tract. On receipt of such applications within the time prescribed, they
were to be treated as simultaneously made, and the local office was
then to allow said parties to bid for the privilege of perfecting entry.
The right of entry was to be awarded to the highest bidder, and the
local office was to allow his entry of record.

As heretofore shown, your office held that the land in question was
reserved from entry until the filing of Vidrine's relinquishment on
March 3, 1894. This was error. Any rights that Vidrine may have
had ceased upon his failure to appeal from your office decision of July
27, 1893, or to change his entry in accordance with the instructions
contained therein. He had sixty days within which to comply with the
terms of said decision. Upon his failure to do so the said decision
became a final judgment, and the land thereby became subject to entry
by the first legal applicant. Within that time and to that extent your
office was correct in holding that the land was not subject to entry, and
that applications made within that time should have been rejected.

It will be observed that Guillory's application was filed September 1,
1893, which was prior to the expiration of the time allowed Vidrine by
your office decision to exercise his alternative right of appeal or to
change his entry, which said decision did not of necessity become'a final
judgment until the expiration of sixty days from the date it was ren-
dered. Guillory never renewed his said application. Buller's applica-
tion was filed November 6, 1893, after the expiration of the sixty days,
when the judgment of your office had become final and the land thereby
released from any rights Vidrine may have had, and subject to entry.
Heuce, the application of Buller to enter the land having been made
after it became subject to entry, his rights are superior to those of
Guillory.

As previously set out herein, counsel for Guillory contends that, under
the ruling in the case of Perrott v. onuick. (13 L. D., 598), in the
absence of an appeal by Vidrine on an application on his part for
change of entry, your office decision of July 27, 1893, was a final judg-
ment and took effect from that date. This contention is not well made,
for the reason that, as heretofore shown, your, said office decision could
not become a final judgment until the expiration of the time allowed
Vidrine to appeal or change his entry. Hence, the doctrine announced
in Perrott v. (Jonnick, supra, can not be made to apply to this case.

At the same time, no rights could be secured by filing applications to
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enter during the period allowed Vidrine to appeal or change his entry,
as the land was thereby reserved subject to his rights, and no such
-applications should have been received. The proper procedure in such
cases is stated in the recent case of Cowles v. Huff et al. (24 L. P., 81),
as follows:

That no application to make entry will be receivedby the local officers during the
time allowed, for appeal from a judgment of cancellation of an entry; but in all
such cases the land involved will not be subject to entry or application to enter until
the rights of the entryman have been finally determined, until which time lo other
rights, inchoate or otherwise, can attach.

It has been determined that your decision of July 27, 1893, was a
judgment of cancellation, which became final upon Vidrine's failure to
appeal within the time allowed. No application to enter could attach
within that time. Buller was the first to file after the land became
subject to entry; hence, he was the first legal applicant.

In support of the holding that your office decision of July 27, 1893,
was a j udgment of cancellation, it will be observed that by said decision
Vidrine was served with notice of what he might expect from your
office. He was presented with the alternative of changing his adjoin-
ing farm entry to a settlement entry, to be followed by residence and
cultivation sufficient to make a five years' showing, or in the event of his
failure to do this, or to appeal from your said decision, he was informed
that proper steps would be taken looking to the cancellation of his
entry. Vidrine took no action. The language of your said office deci-
siou is construed to be equivalent to a judgment holding Vidrine's entry
for cancellation, unless within sixty days from notice lie should comply
with the requirtments contained in said decision.

It will thus be seen that there is no middle ground for these parties
as suggested in your office decision of September 6, 1894. Buller's
application must either be accepted or rejected. He either has rights
sufficient to entitle him to entry of this land or he has none. Any
rights he may have were secured by his application filed November 6,
1893. If he secured any rights whatever by his said application, they
were such as to entitle him to the land in toto, and not merely such as
would entitle him to an equal bid for it with.some other party.

Your decision of September 6, 1884, is accordingly so modified as to_
allow Buller's application to make entry, and the same will be made of
record.
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INDIANT LANDS---ALLOTMENT-TRUST PATENT-CANCELLATION.

UULL ET AL. V. INGLE.

The issuance of a trust patent on an Iidian allotment terminiiates the jurisdiction of
the Secretary of the Interior over the lands covered tereby as public lands, and
he consequently has no authority, in the absence of special statutory provision,
to cancel such patents for the purpose of correcting erroneous allotments.

The authority conferred upon the Secretary of the Interior by the act of January 26,
:1895. to cancel a trust patent. in order to correct a mistake in the allotment, is
limited to cases in which the alleged error is one oi those specifically named in
said act.

Assistanbt Attorney-General Liovberger to te k&ceetary of the Interior,
February 1, 1897. (W. C. P.)

* On October.12, 1896, Acting Secretary Sims referred to me certain
papers in the matter of Sylvester Hull et at. . Jane Lingle, involving
the NE. of Sec. 24, T. 37 N., 1. 5 W., M. D. 1., California, with a
request for an opinion thereon. Afterwards on Noveznber 20, 189(i, the
papers in regard to hearings ordered on certain approved Indian
allotments involving a similar question were also referred to me for an
opinion. Still later on December 3, 1896, the papers in the matter of
an allotment~to Lizzie Bergen involving a similar question were also
referred to me for an opinion. The Commissioner of the General Land
Office has since requested that all these matters be considered together.

The question iv.lved is as to te effect of' a trust patent issued upon
an Indian allotment under the provisions of te at of February 8, 1887
(24 Stat., 388), and the act amendatory thereof approved February 28,
1891 (26 Stat., 94) and the jurisdiction of this Depaptument to cancel
the same.

In the case of Bull v. Ingle the Commissioner of the General Land
Office recommended that a hearing be ordered to determine the charac-
ter of the land with a view to the cancellation of Ingle's trust patent,
if it should be determined it was mineral in character as alleged by
Hull, reference being made to the act of January 26, 1895 (28 Stat.,
641), as authorizing such action. The papers being referred to this
office for an opinion mny predecessor on June 8, 1896, submitted his
opinion holding that the case did not come within the purview of said
act of 1895.

The Commissioner restibmits the matter and states his reasons for
so doing as follows:

After a careful consideration of the matter I feel constrained to direct attention to
the fact that the Hon. Assistant Attorney General, in rendering the opinion referred
to omitted to consider what is regarded by this office, with all deference, as the
determining point in the matter, viz: the particular nature of the so-called patent
in question, and it is in view of this that I venture to again direct attention to the
ease.

This is, as the Commissioner of the General Land Office says, a very
important question, but it must be borne in mind that the interest of
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the Indians, who are so often described as the wards of the govern-
ment, is as much entitled to consideration as is that of white claimants
or of the government itself.

The allotment act contains the following provision in regard to
patents:

That upon approval of the allotments prov-ided for in this act by the Secretary of
the Interior he shall cause patents to issue therefor in the name of the allottees,
which patents shall be of the legal effect, and declare that the United States does
and will hold the land thus allotted for the period of twenty-five years, in trust for
the sole use and benefit of the Indian to whom such allotment shall have been made,
or in case of his decease, of his heirs according to the laws of the State or Territory
where such land is located, and that at the expiration of said period the United
States will convey the same by patent to said Indian, or his heirs as aforesaid,.in
fee discharged of said trust and free of all charge or incumbraDce whatsoever.

The Commissioner of the General Land Office takes the position
that the title held by an Indian alottee under the first or trust patent
is an equitable title only, that an entrymnan under the public land laws
after the issuance of final receipt holds alko a equitable title, that
this Department has authority to cancel an entry illegally allowed and
therefore it must have authority to cancel a allotment trust patent
illegally allowed. In other words, his position is that the Indian
allottee stands in the same position during the trust period of twenty-
five years as does an entryman (luring the period between the date of
final entry and the issuance of patent thereon. If' this theory is to
prevail the Indian allottee is placed at a great disadvantage as com-
pared with the citizen entryman. In the one case the period within
which the title remains sulject to attack is the full trust period of
twenty-five years while in the other it is theoretically nothing and
practically but a comparatively short time. This is not the position
that one whose interests the government is bound to protect in all
points should be forced to occupy.

Another fact that should be taken into consideration in this matter
is, that allotments are made by the agents of the government. The
allotment act contains the following provision:

That the allotments provided for in this act shall be made by special agents
appointed by the President for such purpose, and the agents in charge of the
respective reservations on which the allotments are directed to be made under
such rules and regulations as the Secretary of the Interior may from time to time
prescribe.

While this provision refers specifically to allotments to reservation
Indians, yet in the following section it is provided that allotments to
non-reservation Indians shall be made "in quantities and manner as
provided in this act for Idians residing upon reservations." The
responsibility is at least as strong pon the government as upon the
allottee to see that the allotment is proper in all respects. While
these facts may not go directly to the question of the authority of this
Department, yet they should be borne in mind in the discussion of
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that question because they show the peculiar position of the govern-
ment in its relationship to the allottee. In these matters the gov-
ernment is the grantor, also the trustee, and at the same tine it is the
guardian of all the interests of the allottee as an Indian.

The policy of inducing Indians to break up their tribal relations and
to take lands in severalty was adopted as a means of advancing them
towards civilization. It was recognized, however, that they would not
have an adequate conception of the value of property and would not in
'all probability be able to preserve their holdings if left unrestrained,
and hence the salutary provision that the United States would hold
the land in trust for the period of twenty-five years. The provision was
made solely in the interest of the Indian, and to secure him. inthe pos-
session of the land until he should become able to protect himself
therein.

The-act of July 4, 1884 (23 Stat., 96), provided that Indians who had
located or should locate upon the public lands might avail themselves
of the provisions of the homestead law " as fully and to the same extent
as may now be done by citizens of the United States," and provided
for patents in the same words as were afterwards used in the allotment
act of 1887 hereinbefore quoted. It would certainly be most unjust
and inequitable to the Indians to hold that their title under the home-
stead law was subject to attack before this Department for twenty-
five years longer than the title of a citizen might thus be attacked, yet
the language in the act of 1884 conferring upon Indians rights under
the homestead law is the same as that of the allotment act, and if it be
held that this-Department has authority to cancel patents issued under
the latter act it must necessarily be held that it has authority to cancel
those issued under the homestead law. The manifest injustice in this
holding is of itself a strong argument against its adoption.

These allotment or trust patents have been onsidered by this
Department as having the-same effect as other patents in ousting the
Department of jurisdiction, in the premises. The fact that they have
been thus treated is an argument in favor of the continuance- of the
rule. That is, no change should be made unless it be clear that this
practice is radically wrong.

We have also a legislative declaration as to the extent of authority
in the Secretary of the Interior in the premises in the act of January
26, 1895, supra, conferring upon him power to cancel such patents in
those cases where a double allotment has been made or a mistake has
been made in the description of the land, If it had been understood
that the power to cancel a pattent, wrongly issued, existed, it would
have been unnecessary to enact the law of 1895. While the fact that
Congress took this view of the matter should not be considered as
decisive of the question, it is entitled to consi(leration, and should be
given weight as an argument in support of the position that the Secre-
tary had not, before that, authority to cancel such patents even though
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illegally issued, and has not now authority in that direction beyond
that conferred upon bin by said act.

The provision that these lands should be held in trust for the Indian
was made for his benefit and protection. In his opinion of July 27,
1888 (19:Op. Atty. Gen., 161), Acting Attorney General Jenks, referring
to said provision, uses the following language:

But Cougress has not deeined it safe, in making the. Indian a freeholder, to give
him at once the same control over the land as other freeholders enjoy. The legisla-
tiou above mentioned deprives the Indian settler of the right of conveying or
encumbering the land, in any way, for a period stated, or provides that it shall be
held by the United States for a given time in trust for the sole use and benefit of the
Indian, and, at the expiration of such time, be conveyed to him by patent.

Further on in said opinion he says:

It is true that the Indian who gives up his wild life has taken a great step in the
direction of becoming a citizen, but his situation as a member of a civilized commu-
nity exposes him to dangers which call for the fostering care and protection of the
government, without which the attempt to make him a useful citizen must fail
necessarily. It is only after a considerable period of probation that he ca be
educated to understand the dignity and responsibilities that belong to citizenship
and the ownership of property, and it is to protect him, while receiving this
education, that congress has placed the above mentioned restraints upon his
property rights.

If it be true, and it will not be seriously disputed, that this provision
was made i the interest and for the benefit of the Indian, it should
not be so administered as to operate to his disadvantage. It is the
duty of those charged with the administration of such a law to so con-
strueit as to most certainly attain the end contemplated, while, at the
same time doing no violence to the language used. If the duty devolv-
ing upon the trustee in this case were simply that of executing tie
patent at the end of the specified period, the trust would be a simple
or dry one, and it might perhaps be properly held that the full legal
title vested at once i the csti. que trust. The trustee here has, how-
ever, other and further duties in connection with the trust. This fact
is clearly set forth by Attorney General Garland in his opinion of Jan-
uary 26, 1S89 (19 O). Atty. Gen., 232) as to the right of the allottee to
sell and cut timber standing upon the lands allotted to him. After
mentioning the provisions of the act of February 8, 1887, supra. as to
the issuance of two patents he nuses the following language:

Prior to the issuing of the second patent the United States is to act as trustee of
the lands. This relation as to the lands is substitnted for the guardianship ereto-
fore exercised over the tribe. For twenty-live years, or longer, the obligation exists
to see that the intent of the law shall be faithfully carried out, and no. unlawful
waste committed either by the estei pu tst or any one else.

For the proper execution of the trust as thus considered it is njeces-
sary that the legal title should rest in the trustee, and it follows there-
fore that the allottee takes under the first patent an equitable title
only. It does not necessarily follow, however, that the Secretary of
the Interior has authority to cancel that first or trust patent. It
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would seem that a due regard for the rights of the Indians would
require that they be treated as if a third party had been named as
the trustee. If that had been done this Department could have Do
greater authority in the premises than it has weith respect to other
patents. This position is in entire accord with the spirit which should
govern all dealings between the government and its wards, and should
be assumed and adhered to, unless the law makes it the plain duty of
the Secretary to do otberwise. It should be borne in mind in the deci-
sion of this question, not only that the United. States in these trans-
actions stands as grantor, as trustee and as guardian for the Idians,
and that the Indiaii is grantee and ward, but also that the Secretary
of the Interior must act in two capacities, first, as the agent and officer
of the governmnenlt in charge of all business pertaiinig to the public
lds, and[ second as the one in charge of Indian affairs. In his first

capacity he approves the allotmnent selections and causes a atent to
issue as provided by law. When a tract of land is selected for n
allotment it is thereby reserved from other disposition pen(ling final
action upon that selection, but when that hial action is taken by the
issuance of the first or trust patent the land is thereby finally disposed
of and is no longer in any sense public land under the control of the
Secretary of the Interior in his capacity of the officer in charge of
business pertaining to the public lands. His work in that capacity is
completed, and lie is relieved of control of the land i that capacity
just as effectually as if all further duties in respect to said land had
been devolved upon an entirely different officer of the executive depart-
ment. From the time of selection or at least from the time of approval
thereof to the issuance of the first patent the duties of the Secretary
in respect to said land are mixed. He still has a certain degree of
control over it as public land and at the same time he is to care for it
as guardian of the Indian, but from the date of the trust patent he is
vested with the care and control of the land solely as agent of the
trustee and as guardian of the allottee. His duty then is to protect
the Indian not only in the present use and enjoyment of the property
but also as to his future use and enjoyment thereof. If the dual char-
acter of the Secretary of the Interior be borne in mind, it will be easy
to determine the point at which his jurisdiction over the land as public
land ceases and his control of it as the property of the Indian begins.
That point of time is the (late of the issuance of the first patent pro-
vided for by the law, by which the present equitable estate in the land
is granted to the allottee, and the ultimate fee simple is guaranteed
him.

In dealings between the government and its wards, the Indians, all
matters of doubt should be resolved in the interest of the Indian.
Thus, if the authority of the Secretary of the Interior to cancel the
patents in question weie doubtful, I should be constrained to advise
against its exercise. As a rule, the powers of an executive officer are
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not to be enlarged by implication in the direction of encroachment
upon the functions of the judiciary. While this rule obtains generally
it is especially applicable here where the enlarged powers if used at
all would be i derogation of the interests of the Indians.

Many mistakes have probably been made both in the way of making
allotments of land not subject to disposal in that manner and by award-
ing allotments to persons not entitled thereto. This work is to be done
by agents of the government, and such mistakes must be due, at least
to a considerable extentj to the carelessness of the agents charged
with that duty. I gather from the papers before me that this fct has
been recog nized both by the Conimnissioner ot the General Land Office
and by the Conmissionier of Indian Affairs, and that steps have been
taken to prevent such mistakes as far as possible in the future. In the
instructions issued by Secretary Smith on June 15, 1890 (22 L. D., 709),
the respective duties of those two officers are define(. that of determin-
ing as to the statns of the applicant being left t the Indian Office, and
that of determining the character of the allotment and the right of the
allottee being left to the General Land Office. If the machinery now
entirely under the control. of the government be properly handled the
great evils which it is claimed the Department should have te l)owver
to correct would be prevented. It would be a dangerous policy for the
executive department to assumie powers properly belonging to the
judiciary, in the absence of express legislative authority for the par-
pose of correcting evils, the existence of which ould have been pare-
vented under the authority clearly belonging to the execative.

That mistakes will occur is quite certain but such cases have been
inI part at least, provided for in the act of January 2, 1895, and if it
be absolutely necessary to the proper administration of the law that
the powers of the Secretary should be still further extended, Congress
should be asked to enact such laws as fray be necessary to that end.

The Commissioner of the General Land Office in his letter submitting
this case says:

Ihavenotreferred herei totbe act of January 26,1895 (28 Stat.,641), as authority
for this proposed action as I ln of the opinion that said act was passed merely to set-
tle aily possible doubts which might have existed in the minds of some persons as to
the authority of the Department to cancel such so called patents. Thepowerto do
what is authorized by said act existed before its passage, and would exist were the
act repealed.

In the matter of the allotment of Lizzie Bergen subsequently sub-
mitted, which he asks to be considered in connection herewith he argues
that a patent issued upon an allotment covering lands chiefly valuable
for the timber thereon was erroneously and wrongfully issued within
the purview of said act of 1895, and therefore should be canceled under
the authority vested in the Secretary by that act. I have therefore
examined that question in connection with the opinion submitted by my
predecessor. The provisions of said act, and the reasons set forth for
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the conclusion reached in said opinion are embodied in the following
quotation therefrom:

The act of January 26, 1895 (28 Stat., 641), reads as follows:
"That in all cases where it shall appear that a double allotment of land has here-

tofore heen, or shall hereafter be, wrongfully or erroneously made by the Secretary
of the Interior to any Indian by an assumed name or otherwise, or where a mistake
has been made or shall be made in the description of the land inserted in any patent,
said Secretary is hereby authorized and directed, during the time that the United
States may hold the title to the land in trust for any such Indian and for which a
conditional patent may have been issued, to rectify and correct such mistake and
cancel any patent which may have been erroneously or wrongfully issued, whenever
in his opinion the sa-me ought to be cancelled for error in the issue thereof, or for the
best interests of the Indian, and if possession of the original patent cannot be
obtained, such cancellation shall be effective if made 'upon the records of the General
Land Office; and no proclamation shall be necessary to open the lands so allotted
to settlement."

The patent here in question is a trust patent and therefore of the class contem.-
plated by said act. The mistake if any, in the issuance of said patent is not one
which is specifically mentioned in said act. The authority to cancel it, if it exists
at all, must be under the very general expression, " and cancel any patent which
may have been erroneously and wrongfully issued, wherever in his opinion the same
ought to be cancelled for error in the issue thereof." If these words be read by
themselves they might be held to authorize the cancellation of any patent whatever,
but the context plainly shows that it must be limited to trust patents issued to
Indian alottees, I am inclined to the opinion that it, must be further limited and
held to refer to those trust patents only which rest upon mistakes of the character
mentioned in the first part of the act. f it had been intended to authorize the can-
cellation of any trust patent erroneously issued, then it was entirely unnecessary to
specify any class of mistakes which might be corrected. It would have been suffi-
cient to say: The Secretary of the Interior is hereby authorized and directed to
cancel any trust patent issued to an Indian allottee whenever in his opinion such
patent has een erroneously and wrongfully issued."

To hold that this act is to be construed as if it read thus would be to say that the
first half of the law- as it reads in the books is without meaning. This would be
to violate that elementary rule of construction, which requires that all parts of a
statute must, if possible, be given effect. To follow that rule in this instance it is
necessary to say that the Secretary was authorized to correct certain mistakes in
allotments and to cancel any patent issued upon such erroneous allotment. Such
construction gives effect to all parts of the act and does no violence to the language
used.

This act enlarges the jurisdiction of the Secretary of the Interior and confers
upon him powers theretofore exercised by the courts only, and is therefore to be con-
strued strictly and held to authorized action in only those cases coming clearly
within the meaning of the law.

In the case under consideration the party was entitled to an allotment and the
land applied for was properly described in the patent. Upon the record, as then
made up, the patent was properly issued. It is now alleged, however, that the
proof upon which the allotment and the patent in question was issued was, as to
the character of the land, false and fraudulent. If the construction of said act, as
set forth above, be the correct one, this case does not present such a mistake as is
contemplated by this law.

The question as to the character of this land was necessarily considered before
the issuance of patent, and the conclusion was reached, and correctly so upon the
record, as then made up, that it was of the character contemplated by the laws
authorizing allotments. It is now asserted that this judgment was wrong and the
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Department is asked to reopen the matter, make a further investigation and reverse
its former judgmenut. I do not think the law in question demands such action.

The- propositions laid down here axe sound and the conclusion
reached logically follows from said propositions. It will not do to
assume that the Secretary of the Interior has authority to exercise the
functions properly belonging to the courts simply because fraud has
been committed in connection with some of these allotments.- No
doubt patents have been procured under other laws through fraud, but
it would not be argued that the Secretary therefore has jurisdiction to
investigate such cases and authority to cancel the patent if -he shall
determine it was wrongfully issued. The authority conferred by the
act of 1895 may not be extended by implication, but must be linited
to those cases clearly coming within the letter of the law. I find no
good objection to the conclusion reached in my predecessor's opinion.

After a full consideration of this matter I conclude and so advise
you that the Secretary has no authority to cancel the trhst patent
heretofore issued in this case.

Approved:
DAVID . FRANCIS,

Secretary.

CONTEST-PREFERENCE RIGHT OF ENTRY.

HODGES ET AL. V. COLCORD.

The preferred right of a successful contestant is not defeated or impaired by adverse
settlement claims acquired subsequent to the entry nuder attack.

The right of a successful contestant accorded by section 2, act of May 14, 1880, is
not dependent upon the truth of the charge as laid, if the cancellation of the
entry is the result of a contest prosecuted in good faith.

Secretary Francis to the Commissioner of the General Land Office, Eel-
(I. H. L.) ruary 27, 1897. (R. W. H.)

1 have considered the appeals of James L. Hodges and William C.
Runyon from your office decision of October 3, 1896 (on review), dis-
missing: their contests and allowing the. entry of Colcord to remain
intact.

This case involves lots 2, 3, 12, 13, 14, 15, and 18 of Sec. 30 T. 11 N.,
R. 3 W., Oklahoma district, T.

Most of the facts as they appear in the record have been heretofore
stated in departmental decisions of December 1, 1894 and April 12,
1895, in the case of Simpson and Coleord v. John Gaymon, and are fully
set forth in your decision of October 3, 1896, from which the present
appeals are taken, so that only such portions as are material to the
pending issues need be here repeated.

Upon a hearing as to the land in question between Colcord and Gay-
mon, upon the charge of disqualification by reason of Gaymon having
entered the Territory during the prohibited period,--in which the
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application of Hodges to intervene was denied-the local office decided
in favor of Gaymon, and Colcord appealed.

On March. 21, 1893, your office he]ld that while Gaymon was i the
Territory at the time of the opening-working for the A., T. & S. F.
B. R. Co. ol its right of way, he gained no advantage therefrom-and
affirmed te decision below denying- the application of Hodges and
dismissing the contest o Colcord.

This decision caine before the Department for consideration upon
the appeal of Colcord, the motion for review of Hodges (which was
not acted on by your office), and a third contest filed by Runyoi on
April 13, 1893, alleging prior settlement ad the disqualification of
Colcord. Hodges also filed a supplementary affidavit of contest mak-
ing the same charges.

While the case was pending before the Secretary, to wit, on April
12, 1893, Gaymou filed his relinquishment of the tract, and Colcord
made homestead entry No. 6850 of said land.

On December 1, 1894, the Department, having in view the rights of
all parties, held that 'upon the cancellation of Gaymon's entry by his
voluntary relinquishment, all contests pen(ling against it necessarily
abated. There remained nothing for the Department to do, and the
case was closed," thus denying Hodges' motion. for review "but with-
out prejudice to any rights which Hodges may lawfully assert and
maintain against the present entryman." The papers in the case of
Runyon were returned for appropriate action.

* Upon this decision, your office, oil January 5, 1895, directed a hear-
ing on the charges of Hodges and Iunyon againt Colcord.

Before said hearing was had, however, a motion for review of the
departmental decision of December 1,1894, was filed by Colcord, insist-
iing that the Department erred in not awarding him the preference
right of entry by reason of the statement made in .the relinquishment
of Gaymon.

Although said motion for review was denied, the Department, i its
decision thereon of April 12, 1895, said:

Gaymon's relinquishment, written on the back of his dnplicate receipt, is in these
words and figures following: "I hereby relinquish all my right to and interest in,
and to the government of the United States, and ask that ty entry be canceled of
record. This relinquishment is made for the reason that my entry is voidable, for
the reason that I was in the Oklahoma country at noon of April 22, 1889, and so held
by the decision of the supreme court of the United States in the case of Smith .
Towvnsend.

Jon GAYMON.

Subscribed and acknowledged before me this 12th day of April, 1893.
D. D. LAc11, Req ie.e

It is evident by this that the relinquishment of Gaymon was induced by the contest
of Coluord, and the right of a successful contestant is superior to the right of any one
who has not a right superior to that of the entryman whose entry was in contest.
But as a hearing has been ordered upon the application of Hodges to contest Col-
cord's entry, no judgment will be rendered in this case, in advance of such hearing.

The rights of the respective parties can then be determined.
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At the hearing had in the ease of Hodges and Runyoll against (Col-
cord, on September 20,1895, Colcord moved to dismiss said contests, for
the reason that neither of said plaintiffs alleged sufficient facts to show
a superior right to that of Gaymon, the former entryman.

The evidence introduced by Hodges and Runyon showed that Hodges
had, resided on said land since July 22, 1889; Rtunyon since May 13,
18'.30, and boleord since 1893, and that (Colcord had paid (Gaymon $50
for his reliiiquishinent, but no evidence was introduced to show the
disqualification of olcord.

Colcord introduced no evidence but elected to taud upon his said
motion to dismiss, and upon " the record affectingthis tract of land."

On October 25, 1895, the local office rendered a decisionL recomnueid-
ing the dismissal of said contests, basing its action upon the opinion
expressed by the Department, relative to said relinquishmnent, and the
right of a successful contestant, in its decision of April 12, 1.895 (upra).

Upon the appeals of Hodges and unyoni your office, on April 29,
reversed said local ffice decision and denied to Colcord the Reference
right to make entry of the land, holding that said departmental deei-
sion of April 12, was not res judicata upon this point, and that whether
Colcord acquired any right to said land by virtue of his contest depended
upon whether the charge of disqualification against Gaymon is true.
In.its decision upon Colcord's motion for review (October 3,1896) your
office used this language:

It is apparent that the decision of this office now sought to be reviewed, roisinter-
preted the decision of the Secretary, which clearly held that Gaymon's relinquish-
ment was the result of Colcord's contest, and that his right was superior to the
right of any one whose settlement was not made prior to the entry of Gaymon.
But independently of said decision such should have been the ruling of this office;
The record shows as well as the relinquishment of Gaymon, that he was in the
Territory at the hour of the opening and therefore under the decision of the supreme
court of the United States in the case of Smith v. Townsend he was clearly dis-
qua]ified. It was unnecessary to introduce evidence upon this point. As Hodges
and Rnyon failed to show any settlement upon the tract in controversy prior to
the entry of Gaymon, they could ot, by a settlement made thereafter, and while
the land was covered by said entry, and subject to Coleord's contest, gain any rights
by their settlement. Hence the decision of the local office dismissing the contests
of Runyon and llodges was correct and should have been affirmed.

Your office, therefore, granted the motion for review, dismissed the
contests, and allowed the entry of Colcord toremain intact.

The thirty-four specifications of error, in which the judgment here
complained of is assailed by the attorney for Hodges, may be general-
ized so as to bring the material issues in the case within the scope of
these two questions:

1. Did your office err in reviewing and setting aside its decision of
the 29th of April, 1.8961

2. Was there any circumstance connected with the relinquishment
of Gaymon, which adversely affected Colcord's right to enter the land;
either as the first applicant therefor after it became subject to entry,
or, as a successful contestant in the exercise of his preference right?
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It appears to me that the claims of Hodges and Runyon rest upon no
other basis than that. of settlements upon land, which, at the time, was
covered by the entry of Gaymon. It had been segregated from the.
public domain by proper official action. No one could acquire any
present right to it while in this condition. A settlement upon it; with
a view to the initiation of an adverse claim:-if not amounlting to a
trespass under the doctrine of Atherton v. Fowler (96 U. S., 513) is
certainly without any legal status (Maggie Laird, 13 L. D., 502).

There is a line of cases to which attention is called in the argument
of Hodges' attorney, in apparent conflict with this doctrine, which
holds that a settler on land covered by the entry of another acquires a
legal status as against the government the instant such entry is relin-
quished, and the right thus acquired is not defeated by the entry of a
third party immediately following such relinquishment. (McGowan v.
McCann, 5 L. D., 542; Fosgate v. Bell, 14 L. D., 459; Poole v.
Moloughney, 11 L. D., 197).

In all of these cases-the settler being upon the land at the moment
itbecame a part of the public domain and subject to entry-his right
of priority was recognized as superior to that of a third party whose
claim rested. upon in entry subsequent. to the, settlement. The relin-
quishment had no other effect than to relieve the land from ineumbrance
and open p the other questions upon which the decisions turned.
But in the case at bar the question is whether Gaymon's relinquish-
ment was the result of Colcord's contestl

If this be the fact Colcord had a preference right of entry which
nothing could defeat except his own disqualification, or a right superior
to that of Gaymon, the original entryman.

It is unnecessary to pass upon the conflicting interpretations of the
departmental decision of April 12, 1895, as given in your office decisions
of April 29, 1896, and October 3 1896, respectively, further than to
hold that the judgment of the Department in said decision was sus-
pended to await the issue of the hearing which had been ordered upon
the application of Hodges to contest Colcord's entry. Said decisions
however, did express a very decided opinion "that the relinquishment
of Gaymon was induced by the contest of Colcord," and, also, that:
"the right of a successful contestant is superior to the right of anyone
who has not a right.superior to that of the entryman whose entry was
in contest."

This language-in view of the expressed purpose to render no final
judgment in the case-must be regarded as dicta and having o.other
effect than a preliminary intimation to the contestants that, unless a
right superior to Gaymon's was established at the hearing, the prefer-
ence right of Colcord would not be affected.

As neither Hodges nor Runyon alleged actual settlement prior to
Gaymon's entry, and as their contests were subsequent in date of
filing to the contest of Colcord, there was no error in rejecting Hodges
application to intervene in the latter.
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The only issue was as to Gaymon's disqualification, by reason of
having entered the territory during the prohibited period.

Upon that issue-Simpson, who had filed the first contest, having
abandoned it, Colcord, as next in order, had the right of way as against
Hodges and Runyon. No rule is better settled than that contests are
entitled to precedence in the order of their filing at the local office.

The record shows that Colcord was diligent in the prosecution of his
contest, and that it was pending on appeal before the Hon. Secretary,
at the time Gaymon's relinquishment was filed.

The question of Gaymon's disqualification by reason of his presence
in the Territory during the prohibited period has not been passed upon
by the Department, and it is unnecessary to pass upon it now for the
reason that it ceased to be an issue when he relinquished his entry.

Section 2 of the act of May 14, 1880, declares that

in all cases where any person has contested, paid the land office fees and procured
the cancellation of any pre-emption, homestead or timber-eulture entry he.
shall be allowed thirty days ..... to enter said lands.

There is nothing in the language here used which makes the prefer-
ence right of the contestant dependent upon the truth of the charge of
disqualification of the entryman. If the cancellation of the entry-
whether by the relinquishment of the entryman, or the judgment of
the Land Department-was the result of the contest, the preference
right of entry inures to the contestant by operation of law.

The authorities agree that a relinquishment filed during the pend-
ency of a contest is presumptively the result of the contest, (Webb v.
Loughrey et al., 9 L. D., 440, and cases therein cited) and I find nothing
in the record to overcome this presumption in the case at bar.

It is contended that it was the $650 paid by Colcord which moved
Gaymon to make his relinquishment, and that Gaymon's statement
(indorsed on his duplicate receipt) that:
This relinquishment is made for the reason that my entry is voidable, for the reason
that I was in the Oklahoma ountry at noon of April 22, 1889, and so held by the
decision of the supreme court of the United States, in the case of Smith v. Townsend,

is untruthful. The facts and circumstances of the case lead me to a
different conclusion.

Gaymon had resisted olcord's contest at the hearing before the
local office, and again, when it came before your office on Colcord's
appeal, and still again, when it came on further appeal before the
Department. In fact, Gaymon did not relax his hold upon his entry
until the supreme court rendered its decision in the case of Smith v.
Townsend (149 U. S., 490)-a decision from the court of last resort,
upon a state of facts, similar in nearly every respect, to the facts in his
own case.

This decision was upon the 3d of April, 1893, and Gaymon's relin-
quishment was ten days thereafter, to wit, on April 13th, 1893. It
would be contrary to every sound principle of deduction to conclude
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that Gaymon would have continued to rely upon the decisions of the
local. office holding him. to be qualified-although affirmed by your
office-in the face of a decision of the supreme court holding the
contrary view.

I have, therefore, no doubt whatever that Gaymon7s relinquishment
was induced by the belief that the charge of dis(ualification as made
in Colcord's contest would be sustained by the Department, on the
authority of Sith v. Townsend. That he should desire under such
circumstances to save the cost of his improvements and of the labor he
had expended upon his entry, by its relinquishment, was natural, and,
cannot with fairness, be assailed as fraudulent.

His offer to sell to Hodges-so far from being an indication of bad
faith-is, to my mind, a proof that there was no collusion between
Gaymon and Colcord.

The case of Cullins v. Leonard (17 L. D., 412), cannot be followed in
the case at bar, for the reason that Leonard's contest was in bad faith
and speculative-as he had held Pentz' relinquishment in his posses-
sion during the pendency of his contest against PentZ' entry, and
frequently offered the same for sale.

The conclusions reached in your office decision (on review) of October
3, 1896, are affirmed. The contests of Hodges and Runyon will be
dismissed and the entry of Colcord. allowed to remain intact.

RAILROAD GRANT-FORFEITUIRE-ACT OF JUNE 22, 1874.

ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. v. THoiqPSON.

The conditions on which the extension of time for the completion of the road was
given by the act of June 22, 1874, operate as a, revocation of the grant to the
extent of the rights of actual settlers at the date thereof; and the protection thus
given such settlers is effective, even though the lands were listed under the grant,
and such list approved prior to the passage of said act.

Secretary Francis to the Commissioner of the General Land Offce, eb-
(I. H. L.) rmary 27, 1897. (F. W. C.)

The record in the case of the St. Paul, Minneapolis and Manitoba
Railway Company v. Peter Thompson, involving the N. I of the SW.-'
and the N. t of the SE. 4 of Sec. 11, T. 148 K., B. 49 W., Crookston
land district, Minnesota, was forwarded with your office letter of
December 19, 1893, on appeal by the company from your office decision
of July 20, 1883.

It appears that the appeal was duly filed in time but the same was
mislaid and for that reason the record therein was not forwarded at an
earlier day.

The tract involved is within the primary limits of the grant for said
company upon the line known as the St. Vincent Extension of said
road, as shown by the map of definite location filed and accepted
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December 19, 1871. The grant made to aid in the construction of this
part of the road was by the act of March 3, 1871.

The road was required to be completed by March 3, 1873, but the
time was extended to December 3, 1873, by the act of March 3, 1873
(17 Stat., 631). The company failed to complete the road within the
time allowed, and by the act of June 22, 1874 (18 Stat., 203), the time
was again extended to March 3, 1876, pon the following conditions:

That all rights of actual settlers and their grantees who have heretofore in good
faith entered upon and actually resided on any of said lands prior to the passage of
this act, or who otherwise have legal rights in any of such lands, shall be saved
and secured to such settlers or such other persons in all respects the same as if said
lands had never been granted to aid in the construction of the said lines of railroad.

The company listed the land November 28, 1873, which list was
approved by this Department April 30, 1874. Under the instructions
contained i your office letter of September 3, 1874, which directed
that " settlers upon the lands of the St. Vincent Extension .
who were actual settlers at the date of the act of June 22, 1874, and
applied to file within the legal period, are protected by the statute and
their filings may be received, etc., Thompson was permitted to file
pre-emption declaratory statement for this land, in which settlement
was alleged May 28, 1874.

By letter of March 28, 1882, the local officers forwarded Thompson's
appeal from their action rejecting his tender of proof and payment
upon his filing covering this tract for the reason that the tract had
been duly listed by the said company, as before stated. It was upon
a tender of this proof and payment that the present controversy arose,
the matter being considered in your office decision of July 20 1883, in
which it was held that as Thompson's entry was made subsequent to
the expiration of the grant of December 3, 1873, the same comes
within the provisions of the third section of the act of April 21, 1876,
and is therefore confirmed. Your office decision therefore directed
that Thompson be permitted to make final entry of the land; from
which action the company appealed to this Department.

As thus presented, the case is in all, important particulars similar to
that of Tronnes v. St. Paul, Minneapolis and Manitoba Railway Com-
pany (18 L. D., 101), wherein it was held (syllabus):

The act of June 22, 1874, extending the time for the completion of the road, in
aid of which the previous grant had been made, and protecting the rights of actual
settlers at the date of said act, required the couipany to file its acceptance of the
terms imposed thereby, but the protective provisions therein, for the benefit of
settlers, are not dependent upon the company's acceptance of the act.

The conditions on which the extension of time was given by Congress in said act
operate as a revocation of the grant to the extent of the rights of actual settlers at
he date thereof. It is in effect an extension of the protection intended to be given
by the excepting clause in the original grant, and is applicable to all lands whether
patented or otherwise.

The certification of lands prior to the passage of said act in no wise affects the
Tight of an actual settler protected thereby, nor does it embarrass the Department
in extending to such settler the protection of said act.
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For the reasons given in said decision your office decision, recogniz-
ing the filing by Thompson as against the grant to said company, is
affirmed, and the papers are herewith returned for your further action
looking to the completion of said entry.

STATE SELECTION-CERTIFICATION-PATENT.

EDWIN F. FROST ET AL.@

The inadvertent certification of State selections at a time when the lands covered
thereby are included within an existing entry, and involved in proceedings then
pending before the Department, is inoperative, and constitutes no obstacle to the
issuance of patent in accordance with the final judgment in said proceedings.

Secretary Francis to the Commissioner of the General Land Office, Decem-
(I. H. L.) ber 26, 1896. (J. L.)

This case involves lots 3 and 4 of section 35, and lots 3 and 7 of sec-
tion 36, in T. 31 S., R. 39 E., Gainesville land district, Florida, contain-
ing 146.75 acres.

On June 28, 1895, list No. 14 of lands selected for the State of Florida
under the provisions of the act of Congress of March 3, 1845 (5 Stat.,
788), and sections 2275 and 2276 of the Revised Statutes, and embrac-
ing the four lots described, was approved by the Secretary. Where-
upon, the State of Florida, by deeds dated July 10, 1895, for valuable
considerations, conveyed lot 3 of section 35 and lot 3 of section 36, con-
taining together 88 acres, to E. M. Lowe; and lot 4 of section 35 and
lot 7 of section 36, containing together 58.75 acres, to G. M. Robbins,
and to B. F. Hampton and I. E. Taylor as trustees for the benefit of
James M. Graham, in equal shares; that is to say, one undivided half
of said 58.75 acres to said Robbins, and one undivided half thereof to
said trustees.

On July 31, 1895, your office informed the authorities of the State of
Florida, that the lands in question had been inadvertently and through
mistake certified to the State, and requested the governor to immedi-
ately execute and transmit to your office a proper deed reconveying
the said land to the United States, and offered to permit the State to
select an equal quantity of land elsewhere in lieu thereof. In reply
your office was advised that the State had already disposed of said
land, as above stated, and had thereby, divested itself of title, and
was without legal authority to reconvey the land to the United States.
Nevertheless, the governor, through the commissioner of agriculture,
under date of May 28, 1896, transmitted to your office a quit-claim
deed to the United States for the four lots of land aforesaid, bearing
date August 17, 1895, and executed by the board of education of the
State of Florida, under the provisions of sections 234 and 235 of the
revised statutes of the State.

Not reported in Vol. XXIII.
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Your office was of opinion that said quit-claim was " without effect
for the reason that, the State had previouslyI to wit: on July 10, 1895,
divested itself of title." And therefore your office by letter "GI' of
July 2, 1896, at the instance and request of Homer Kessler, submitted
to the Secretary the following recommendation:

In order therefore that the United States may be reinvested with title, I respect-
fully recommend that the Honorable Attorney General be requested to cause the
proper proceedings to be instituted to obtain a judicial decree declaring said list
null and void so far as the same embraces lots 3 and 4 of section 35, and lots 3 and 7
of section 36, T. 31 S., R. 39 E., and that E. M. Lowe, G. M. Robbins, and B. F.
Hampton and H. E. Taylor, trustees for James M. Graham, be joined as parties to
such suit.

With said letter your office transmitted all the papers in the case,
consisting of forty-four files. They are voluminous, and begin with
May 7, 1877.

It appears that on August 25, 1883, Edwin Frost was permitted to
make cash entry, No. 6090, of the four lots of land aforesaid, under
the second section of the act of June 15, 1880 (21 Stat., 237). Said
entry was contested and various proceedings were had in your office,
during the progress of which, E. M. Lowe as owner of lot 3 of section
35 (containing 48 acres) and lot 3 of section 36 (containing 40 acres),
and Homer Kessler as owner of lot 4 of. section 35 (containing 18.75
acres), and lot 7 of section 36 (containing 40 acres)-both claiming
under Frost's title-were made parties to the controversy.

On May 15, 1893, your office held Frost's entry for cancellation.
Lowe and Kessler both appealed; and on December 8, 1894, this Depart-
ment affirmed your office decision.

On April 13, 1895 (within the time prescribed by the Rules of Prac-
tice), Kessler filed a motion for a review of said departmental decision.
And while said motion was pending and undecided, your office inad-
vertently and by mistake recommended the approval of list No. 14 of
lands selected, by the State of Florida, and thereupon the Secretary
approved said list as aforesaid.

On July 6, 1895 (21. IL. D., 38), this Department on consideration of
Kessler's motion for review, revoked and annulled the departmental
decision of December 8, 1894, and held Frost's entry intact.

After a careful examination of all the papers this Department is of
opinion, that it is not necessary to begin judicial proceedings to set
aside, as to lots 3 and 4 of section 35, and lots 3 and 7 of section 36, the
approval and certification of list No. 14 described in yonr letter of
recommendation; that the General Land Office and this Department
were without authority to dispose of or to take any action in respect of
the lots of land aforesaid while Kessler's motion for a review of depart-
mental decision of December 8, 1894, was pending and undecided, as
stated in your letter, and while the land was segregated by Frost's
entry; and that therefore the approval and certification of said list N6.
14, is null and void as to the lots of land aforesaid, and interposes no
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obstacle to the issuing of patents for said lots in accordance with the
departmental decision of July 6, 1895. (See case of Weeks v. Bridgman,
159 U. S.7 541).

Your office is, therefore directed to issue to Homer Kessler a patent
for lot 4 of section 35, and lot 7 of section 36, T. 31 S., R. 1) B.; and to
E. i. Lowe (upon his making application therefor), a patent for lot 3
of section 35, and lot 3 of section 36, T. 31 S., R. 39 E.-

The State of Florida will be permitted to select elsewhere an equal
quantity of public land in lieu of the four lots aforesaid.

PRACTICE-APPEAL-CERTIORARI.

E ISTAD V. NORTHE RN PACIFIC li. Rt. CO.

A writ of certiorari will not issue where it is apparent that the appeal, if before the
Department, would be dismissed.

Secretary Bliss to the Commissioner of the General Land Office, March
J1. H. L.) 1t5, 1897. (J. L.-)

This case involves the SE. I of section 7, T. 144 N., R. 41 W., Crooks.
ton land district, Minnesota; a tract of land lying within the indem-
nity limits of the Northern Pacific Railroad Oompany, and selected by
said company on June 17, 1885.

On January 8, 1895, the local officers rejected Michael Eimstad's
application to make homestead entry of said tract; be alleging settle-
ment in the year 1883, and valuable improvements on the land. On
May 29, 1895, your office affirmed the action of the local officers and
rejected Eimstad's application, because his declaration of intention to
become a citizen of the United States was not made until March 7,
1887, and therefore he acquired no rights to the land applied for, prior
to Julle, 1885, the date of the company's application to make selection
thereof.

Service of notice of said decision was acknowledged by Eimstad's
attorney on June 13, 189G. O July 28, 1896, he filed his appeal to
this Department; but he failed to file any proof of service of notice oi
said appeal upon the Northern Pacific Railroad Company. He was
notified of said defect on August 22, 1896, in accordance witlh Rule of
Practice 82, and was requested to furnish proof of service of notice of
his appeal, etc., etc., on the opposite party in accordance with the 93rd
Rule of Practice. In reply he furished proof that such service was
not made until October 12, 1896-which was more than 120 days after
he had received notice of the decision appealed from.

In the cases of. Rudolph Wurlitzer, 6 L. D., 315, and Hannon v.
Northern Pacific Railroad Company, 11 L.. D., 48, this Department

By departmental order of February 6, 1897i the directions for the issuance of
patent are modified so as to accord with the decision of July 6, 1895.
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held that the sufficiency of an appeal, if filed i time, is one for the
appellate authority to pass upon. And that in all cases, whether
appeals are defective under Rule 82 or incomplete under Rutles 88
and 90, all the papers in the case, and especially the appeal itself,
should be transmitted, and the letter of transmittal should specifically
designate wherein the appeal is defective.

In this case, however, it is unnecessary to direct your office to certify
the proceedings to the Secretary. It is manifest that notice of the
appeal was not served upon the opposite party within the time pre-
scribed by the Rules of Practice. If the appeal were before the Depart-
ment it would be immediately dismissed.

Therefore the application for a certiorari is hereby denied.

SWAMP LANDS-INDEMNITY-ACTS OF 1849 AND 150.

STATE OF LoUISIANA.

The swampy character of land forming the basis of a claim for indemnity should be
shown in the same way, and by evidence of the same character, as required to
entitle the State to lands under its grant.

Action on an indemnity list, in which the claim as to some of the tracts is allowed,
amounts to a rejection of the claim as to the remainder.

By the act of March 2,1849, all the swamp lands in the State of Louisiana were
granted to said State, except lands bordering on streams, rivers, and bayous,
which were treated by Congress as theretofore reclaimed from their swampy char-
acter, and falling within the provisions of the act of Febrnary 20, 1811, which
gave to said State five per cent of the proceeds of their sale in order to provide
a fund for their reclamation.

At the date of the passage of the general swamp land act of September 28, 1850,
there were no lands in the State of Louisiana subject to the operation of said
act, as all of the swamp land had, prior thereto, been granted to said State by
the special act of 1849; and it therefore follows that the State is not included
within the indemnity provisions made by the act of March 2, 1855, for said pro-
visions were specifically limited to States included in the general act.

Secretary Bliss to the Commissioner of the General Land Offce, March
(I. H. L.) 15, 1897. (W. M. W.)

On the 7th day of January, 1897, your office rejected the application
of the State of Louisiana for indemnity under the acts of March 2,
1855 (10 Stat., 634), and March 3, 1857 (11 Stat., 251), for lands sold-by
the Inited States government after the date of the swamp land grants
of March 2, 1849 (9 Stat., 352), and September 28, 1850 (9 Stat., 519),
and prior to the said acts of March 2, 1855, and March 3, 1857. The
lands in controversy are embraced in twelve lists, numbered from 14 to
25, of alleged swamp lands as a basis for the cash indemnity claimed.

These lists were filed in your office, by the agents for the State of
Louisiana, on various dates from December 2, 1885, to January 16, 1891.

These lists were not submitted to the United States surveyor-general
for the State of Louisiana for his action, as required by the regulations
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issued under the granting act to said State. Said regulations required
a personal examination to be made of alleged swamp lands under the
direction of the surveyor-general by experienced and faithful deputies;
the work to be done to his satisfaction; and

lists of the land falling to the State under the law will be made out by the agent
for the State and certified to you by him, ad, if satisfied of the correctness of the
lists, you will so certify and transnit them to this office.

See instructions to the surveyor-general of Louisiana, dated April
18, 1850, Vol. 1, General Land Office Record, pp. 46 to 50, inclusive.

The lists under consideration were filed in your office, and the only
evidence submitted by the State, in support of the allegation that the
lands were of the character contemplated by the swamp land grant, is
the certificate of the State agent, stating that on examination of the
field notes of survey, the lands appear to have been swamp land. The
certificate does not state that the tracts were swamp or overflowed
lands at the date of the grant.

The number of tracts involved in your office decision appealed from
is about eight hundred and sixty; the great bulk of them were sur-
veyed long before the swamp grant to the State was made; some were
surveyed as early as 1807, and many of them during the years 1824,
1828, and 1830. Said lists, except No. 24 and No. 25, were examined in
your office, and between January 15, 1886, and May 9, 1888, the State
was allowed-on the bases of the tracts found to have been swamp
lands at the date of the grant-on lands embraced in said lists, cash
indemnity to the amount of $49,371.07, and land indemnity to the
amount of 29,214.25 acres. (See Land Office report for 1891, p. 209.)
No formal action appears to have been taken, at the time said indem-
nity was allowed, on the tracts found to have been non-swampy or
doubtful in character.

Selections in the several townships embraced in these lists had been
made and reported to your office by the surveyor-general some thirty
years before the State agents filed the claim embraced in these lists.

The lands for which indemnity is asked were sold and patented, and
at the dates patents issued there were no conflicting claims inder the
swamp-land grant of record.

Your office held that the issuance of patents, under the existing cir-
cumstances, raised a presumption against the swampy character of the
land at the date of the grant; and that you

do not feel justified in allowing indemnity for said lands under the acts of 1855 and
1857, except upon the clearest proof that said lands were swamp and overflowed at
the date of the grant.

The State appeals.
The appeal is based upon the claim that the showing made is suffi-

cient to entitle the State to the indemnity claimed under the acts of
March 2, 1855 (10 Stat., 634), and March 2, 1857 (11 Stat., 251). If it
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be conceded that said acts apply to the State of Louisiana, the conten-
tion she makes is not tenable, in the light of the facts hereinbefore
stated.

The swampy character of the lands forming the bases for indemnity
should be shown in the same way and by evidence of the same character
as was required to entitle the State to lands under its grant. The
second section of the act of 1855 requires
due proof, by the authorized agent of the State or States, before the Commissioner
of the General Land Office, that any of the lands, purchased were swamp lands,
within the tree intent and meaning of the act aforesaid, etc.

There is absolutely no proof offered by the agent of the State in sup-
port of these claims. There is no attempt made to conform to the pro-
visions of the act of 1849 or the regulations thereunder respecting the
character of the lands claimed as swamp lands. These claims, except
lists Nos.'24 and 25, have been acted on by the Department adversely
to the claim of the State; and the lands included in lists Nos. 24 and
25 have been found by your office not to be swampy in character, and
there is no sufficient evidence before the Department to warrant a
reversal of your office decision as to lists Nos. 24 and 25. As to lands
included in the other lists, they were passed upon' adversely to the
State when they were acted on and in part allowed. The failure to
formally reject such as were not allowed can avail the State nothing
now, for it necessarily followed that favorable action on a part of the.
lands in such list or lists included negative action on the remainder of
the tracts included therein. And now, after the lapse of from five to
ten years, the State can not in reason be permitted to say that said
tracts have never been acted on. As to all these lists, except Nos. 24
and 25, the action heretofore bad was final and the doctrine of res
judicata applies to them.

In view of the great importance to the government, as well as the
State, of the questions presented in this claim, it has been deemed
proper to examine with care the several acts of Congress on the subject
of granting swamp land indemnity.

This claim is based upon the act of March 2, 1855. Tile first ques-
tion, therefore, to determine is, whether said act has any application to
the State of Louisiana, i. e., whether said State is now, or ever was,
entitled to any indemnity in cash' or in land under said act.

In order to determine this question, it is necessary to refer to the
acts of Congress granting swamp lands to' the State of Louisiana? the
State of Arkansas, and the other States.

The act of March 2, 1849 (9 Stat., 352), was entitled: "An Act to aid
the State of Louisiana i draining- the swamp lanes therein," and.
provided:

That to aid the State of Louisiana in constructing the necessary levees and drains
to reclaim the swamp and overflowed lands therein, the whole of those swamp and
overflowed lands, which may be or are found unfit for cultivation, shall be, and the
same are hereby, granted to that State.
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SEc. 2. Ind be it frtler enacted, That as soon as the Secretary of the Treasury
shall be advised, by the governor of Louisiana, that that State has made the neces-
sary preparation to defray the expenses thereof he shall cause a personal examina-
tiou to be made, under the direction of the surveyor-general thereof, by experienced
and faithful deputies, of all the swamp lands therein which are subject to overflow
and unfit for cultivation; and a list of the same to be made out, and certified by the
deputies and surveyor-general, to the Secretary of the Treasury, who shall approve
the same, so faras they are not claimed or heldby individuals; and on that approval,
the fee simple to said lands shall vest in the said State of Louisiana, subject to the
disposal of the legislature thereof: Prorided, hetoeer, That the proceeds of said lands.
shall be applied exclusively, as far as necessary, to the construction of the levees and
drains aforesaid.

SEC. 3. And be tfnrther enacted, That in making out a list of these swamp lands,
subject to overflow and unfit for cultivation, all legal subdivisions, the greater part
of which is of that character, shall be included in said list; but when the greater
part of a subdivision is not of that character, the whole of it shall be excluded
therefrom: Procvided, orer, That the provisions of this act shall not apply to any
lands fronting on rivers, creeks, bayous, water courses, etc., which have been sur-
veyedinto lots or tractsunder the acts of third March, eighteenhundred and eleven,
and twenty-fourth May, eighteen hundred and twenty-four: And provided further,
That the United States shall in no manner be held liable for any expense incurred in
selecting these lands and making out the lists thereof, or for making ay surveys
that may be required to carry out the provisions of this act.

The act of September 28, 1850 (9 Stat., 519), was entitled: "An Act
to enable the State of Arkansas and other States to reclaim the ' swamp
lands' within their limits," and provided:

That to enable the State of Arkansas to construct the necessary levees and drains
to reclaim the swamp and overflowed lands therein, the whole of those swamp and
overflowed lands, made unfit thereby for cultivation, which shall remain unsold at
the passage of this act, shall be, and the same are hereby, granted to said State;

Syn. 2. And be it further enacted, That it shall be the duty of the Secretary of the
Interior, as soon as may be practicable after the passage of this act, to make out an
accurate list and plats of the lands described as aforesaid, and transmit the same to
the governor of the State of Arkansas, and, at the request of said governor, cause
a patent to be issued to the State therefor; and on that patent, the fee simple to said
lands shall vest in the said State of Arkansas, subject to the disposal of the legisla-
ture thereof:. Prorided, owever, That the proceeds of said lands, whether from sale
or by direct appropriation in kind, shall be applied, exclusively, as far as necessary,
to the purpose of reclaiming said lands by means of the levees and drains aforesaid.

Sec. 3. And be itfurther enacted, That in making out a list and plats of the land
aforesaid, all legal subdivisions, the greater part of which is "wet and unfit for cul-
tivation," shall be included in said list and plats; but when the greater part of a
subdivision is not of that character, the whole of it shall be excluded therefrom.

SEc. 4. Avd be itfurtlher enacted, That the provisions of this act be extended to, and
their benefits be conferred upon, each of the other States of the Union in which such
swamp and overflowed lands, known as (and) designated as aforesaid, may be
situated.

The act of March 2, 1855 (10 Stat., 634) was entitled: "An Act for
the relief of purchasers and locators of swamp and overflowed lands,
and provided:

That the President of the United States cause patents to be issued, as soon as prac-
ticable, to the purchaser or purchasers, locator or locators, who have made entries
of the public lands, claimed as swamp lands, either with cash, or with land war-
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rants, or with scrip, prior to the issue of patents to the State or States, as provided
for by the second section of the act approved September twenty-eigbt, eighteen
hundred and fifty, entitled, "An act to enable the State of Arkansas and other
States to reclaim the swamp lands within their limits," any decision of the Secretary
of the Interior, or other officer of the government of the United States, to the con-
trary notwithstanding: Provided, That in all cases where any State, through its con-
stituted authorities, may have sold or disposed of ay tract or tracts of said land to
any individual or individuals prior to the entry, sale, or location of the same, under
the pre-emption or other laws of te United States, no patent shall be issued by the
President for such tract or tracts of land, until such State, through its constituted
authorities, shall release its claim thereto, in such form as shall be prescribed by the
Secretary of the Interior: Andjroridedfrther, That if such State shall not, within
ninety days from the passage of this act, through its constituted authorities, return
to the General Land Office of the United States a list of all the lands sold as afore-
said, together with the dates of such sale, and the names of the purchasers, the
patents shall be issued immediately thereafter, as directed in the foregoing section,

Sac. 2. And be itflrrriber enaced, That upon due proof, by the authorized agent of
the State or States before the Commissioner of the General Land Office, that any of
the lands purchased were swamp lands, within the true intent and meaning of the
act aforesaid, the purchase money shall be paid over to the said State or States; and
where the lands have been located by wvarrant or scrip, the said State or States
sball be authorized to locate a quantity of like amount, upon any of the public
lauds subject to entry, at one dollar arid a quarter per acre, or less, and patents shall
issue therefor, upon the terms and conditions enumerated in the act aforesaid: Pro-
vided, 7rower, That the said decisions of the Commissioner of the General Land Office
shall be approved by the Secretary of the Interior.

The act of March 3, 1857 (11 Stat., 251), provided:
That the selection of swamp and overflowed lands granted to the several States

by the act of Congress, approved September twenty-eight, eighteen hundred and
fifty, entitled "An act to enable the State of Arkansas and other States to reclaim
the swamp lands within their limits," and the act of the second of March, eighteen
hundred and forty-nine, entitled "An act to aid the State of Louisiana in draining
the swamp lands therein," heretofore made and reported to the Commissioner of the
General Land Of ce, so far as the same shall remain vacant and unappropriated, and
not interfered with by an actual settlement 'under any existing law of the United
States, be and the same are hereby confirmed, and shall be approved and patented
to the said several States, in conformity with the provisions of the act aforesaid, as
soon as may be practicable after the passage of this lav: Provided, howvever, That
nothing in this act contained shall interfere with the provisions of the act of Con-
gress entitled "An act for the relief of purchasers and locators of swamp and over-
flowed lands," approved March the second, eighteen hundred and fifty-five, which
shall be and is hereby continued in force, and extended to all entries and locations
of lands claimed as swamp lands made since its passage.

To save space and repetition, these several acts will hereafter be
referred to, respectively, as the Louisiana act, the Arkansas act, the
indemnity act, and the confirmatory act.

In construing a statute a court may properly refer to the conditions
of persons and things to be affected by such act, as well as the state of
things as they appeared to the legislature at the time the enactment
was considered. See Aldridge v. Williams, 3 How., 9; United States
v. Union Pacific R. R. Co., 91 U. S., 72; District of Columbia v. Wash-
ington Market Company, 108 U. S., 243; Platt v. Union Pacific t. R.
Co., 99 U. S., 48.
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This has been applied by the Department. See Townsite of King.
fisher v. Wood, 11 L. D., 330; (G3randin Bros. et at, 18 L. D., 459.

Applying this rule to the Louisiana act, at the time it was passed the
southern portion of the State was largely, if not principally, low, fat,
swampy, marshy in character; in some instances, especially towards
the mouth of the Mississippi river, much the greater part of the land,
a little back from the rivers, lakes and bayous, was in fact lower than
the beds of such streams, or other bodies of water. From the northern
boundary of the State to its center there was a strip of land from fifty
to one hundred miles wide on the west side of the Mississippi river,
which lands were likewise low, swampy and marshy in character. it
was stated in the House of Representatives, by Mr. Bowlin, when the
Louisiana act was under consideration: "that the precise amount of
swamp lands in the State was 5,429,000 acres, as reported by the sur-
veyors." See Congressional Globe, 30th ongress, 2d Session, p. 591.
On the (lay the act passed the Rouse, Mr. Harmanson, a representative
from the State of Louisiana, stated during the debate, among other
things:

That the State of Louisiana, and the citizens of that State, had constructed about
fourteen hundred miles of evee, to keep out the waters of the river from the low
lands. This work had been done at a cost of eight millions of dollars, as estimated
by the committeeon public lands; but which, in fact, had cost at least twenty mil-
lions. What had been accomplished by that work? Three millions five hundred
thousand acres of land, which were before unfit for cultivation, had been reclaimed
for the benefit of the general government. This vast amount of rich land, so
reclaimed by Louisiana levees, had been sold, and the government had pocketed
their proceeds.

The report of the Commissioner of the General Land Office stated that there were
two millions two hundred thousand acres of swamp lands now in Louisiana, and he
(Mr. H.) believed that one million of acres of these lands could be reclaimed. It
would require five millions of dollars to accomplish this work, and the State of Loui-
siana was obliged to do this work, because it was required by the health of the
country .... . But the State of Louisiana was compelled by the force of cir-
cumstances to reclaim these lands; and the only question was, whether the general
government would give them to the State, by way of compensation for the cost of
reclaiming them . Would the gentleman refuse to be just to Louisiana, for
fear of receiving inj ustice at the hands of other S tates .

He urged again the consideration of the claim of his State upon the general gov-
ernment, because she had already reclaimed three and a half millions of acres of the
public lands; and he claimed the passage of the bill as a debt due from the general
government.

Mr. Brodhead said he had but a word to say in explanation of the bill. In 1829
the officers of the government reported 5,429,260 acres as the whole amount of the
great swamp lands in the State of Louisiana. On the 16th of April last, the Comn-
missioner of the General Land Office reported that these swamp lands, at that time,
had been reduced to 2,246,075 acres. It was apparent, therefore, that, since the year
1829, the State and people of Louisiana, by the levees which they had thrown up,
had reclaimed and enabled the general government to throw into the market very
large bodies of rich and valuable land.....

This large body of government land had been brought into market since the year
1829 at the expense of the people of Louisiana.

See Cong. Globe (No. 92), 30th Cong. 2d Sess. p. 592.
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By an act of the legislature of Louisiana, of February 7, 1829 (see
Session laws for that year, p. 76), it was provided by section 1:

That throughout all the portion of the State watered by the Mississippi and the
bayous running to and from the same which are settled, where levees are necessary
to confine the waters of that river, and to shelter the inhabitants against the inunda-
tions, the said levees shall be made by the riparian proprietors in the-proportions
and at the time hereinafter prescribed.

The second section prescribes the height and character of the levees.
Other sections of the act specifically deal with the subject of levees, and
define the duties of the owners of lands on the banks of the Mississippi
and bayous running to and from it, respecting the making of levees,
roads, etc. These provisions were carried forward and are to be found
in the Revised Statutes of said State. See Revised Statutes Louisiana,
1856, p. 481 et seq.

With these aids, and the plain language of the act itself, there is no
difficulty in arriving at the purpose and intention of Congress in pass-
ing it.

The act was clearly a grant in lnresenti, giving to the State "the
whole of those swamp and overflowed lands," which were at the date of
the act unfit fr cultivation. The words used, "shall be, and the same
are hereby, granted to that State," clearly import a present grant, and
had the effect of a conveyance at the date of the act; thereafter the
only thing that was required to. be done was the identification of the
land. The second section provided the manner that such identification
should be accomplished, and when accomplished "the fee simple to said
lands shall vest in said State of Louisiana;" no patent was required or
necessary to complete the State's title to the lands granted. The first
proviso in section 3 of the act carves out of the grant "any lands front-
ing on rivers, creeks, bayous, water courses," etc., for the very reason
that Congress must have understood that all such lands had been
reclaimed either by the riparian owners or the State under State laws;
and, therefore, such lands were not in fact swamp or overflowed at the
date of the act.

The Arkansas-act granted to that State "the whole of those swamp
and overflowed lands made unfit thereby for cultivation," which
remained unsold at the date said act was passed. It was clearly a
grant in presenti, taking effect as soon as the lands could be identified
by listing and platting as specified in the act. It differed from the
Louisiana actin that the Secretary of theInteriorwas required to cause
to be issued a patent to the State for said lands; " and on that patent,
the fee simple to said lands shall vest in the said State of Arkansas,
and in other respects. But in this opinion it is not material to discuss
the provisions of said act, except the 4th section, which extended the
provisions of said act to, and conferred its benefits upon, "each of the
other States of the Union in which such swamp and overflowed lands,
known as (and) designated as aforesaid, may be situated."; The right
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of Louisiana to any swamp land indemnity depends entirely upon
whether this section applies to said State, for the indemnity act of 1855,
under which Louisiana makes the claim herein, specifically refers to the
Arkansas act, and clearly and distinctly confines the indemnity it pro-
vides to such States only as were included in the Arkansas act. In
this particular the language of the indemnity act is so plain and uuie-
quivocal that it can not be misunderstood.

The confirmatory act of 1857 referred to tle Louisiana and Arkansas
acts, and simply confirmed to the several States the swamp and over-
flowed lands theretofore selected and reported to the Commissioner of
the General Land Office, so far as the lands remained vacant and
unappropriated, and when such selections did not interfere with actual
settlement claims under any existing law of the United States. The
proviso to said act continued in force and extended the indemnity act
to all entries and locations of lands claimed as swamp lands since its
passage. The effect of this proviso was to simply keep in force the
indemnity act of 185 as to the subject matter as applied to the States
included therein.

Adverting to the 4th section of the Arkansas act, for the purpose of
determining whether or not it embraced the State of Louisiana, it
seems proper to refer to the construction heretofore placed upon it by
the Department.

On December 23, 1851, Secretary Stuart held that the Louisiana and
Arkansas acts were not to be construed in pari nateria, and that:

The act of March, 1849, has reference to Louisiana alone, and requires that the
selections should be made under the direction of the surveyor-general, at the expense
of the State of Louisiana entirely, and after the governor of that State should have
informed the Secretary of the Treasury that the necessary preparations to, defray
those expenses had been made by the State. The provision in the act of September,
1850, is entirely different; for it makes it the duty of the Secretary of the Interior to
make out lists and plats of the lands thereby granted, and to transmit the same to
the governors of the States. See 1 Lester, 549, 550.

On January 14, 1856, Secretary McClelland held that:
The act of 1849 is not merged in the act of 1850, but each is to be executed accord-

ing to its special tenor and provisions, the latter being merely cumulative, and
embracing land which was excepted from the operation of the former. lb. 554.

On February 12, 1886, your office refused to allow the State of Lou-
isiana indemnity for swamp lands sold in said State between March 2,
1849, and September 28, 1850. On appeal to the Department doubts
arose as to the proper construction of the swamp land grants of 1849
and 1850, and also the indemnity act of 1855 and the confirmatory ant of
1857, and the matter was referred to the Attorney General for his opin-
ion. On January 11, 1887, Attorney General Garland submitted his
opinion, in which, after referring to the Louisiana and Arkansas acts,
he said:

This last act was substantially a reenactment of the act of the 2d of March, 1849,
so far as Louisiana was concerned, with an extension of the grant in that det so as
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to include the lands which had been ecluded by the exception in the former enact-
ment, as to which it was a new and substantive grant on the 28th of September, 1850.
Both of these acts were grants in pnCsentii by whieh, fromi their respective dates, the
title to the lands therein described became vested in the several States.....
These definitions of swamp lands in the acts of 1849 and 1850 are substantially the
same. Therefore, all swamp lands granted by the act of 1849 would be within the
intent and meaning of the words "swamp ands " in the act of 1850. The considera-
tion for the grants in the acts of 1849 and 1850 was the same. The errors committed
by the officers of the United States against both grantees were the same in effect.
The wrongs done to both classes of purchasers were the same.

Mr. Garland also refers to an opinion rendered by Attorney General
Speed (11 Opins., 472, and 3 L. D., p. 396) as supporting his views. See
Attorney General Garland's opinion, 5 L. D., 464, et seq.

By reference to Attorney General Speed's opinion (11 Opins., 467 to
473, inclusive), it will be observed that said opinion related exclusively
to the right of the State of Iowa to swamp land indemnity; and involved
the construction of the acts of March 2, 1855, and March 3, 1857.
There was no question but what Iowa was inclded in the Arkansas
act of 1850. The only bearing General Speed's opinion could possibly
have in determining this case is found in that portion wherein he dis-
cusses the proviso in the confirmatory act of 1857. In so far as he
construed said proviso he seems to have held that it only amounted to
a legislative declaration that the act of 1855 is " hereby re-enacted,"
having the same effect as if it had been in terms repeated and re-en-
acted on the third of March, 1857.

The State of Louisiana (3 L. D., 396), referred to by Attorney Gen.
eral Garland, was a formal affirmance by Secretary Teller of a judg-
ment of Commissioner McFarland, in which the Commissioner held
that the State of Louisiana was entitled to indemnity. The decision
of the Secretary does not discuss the question as to the rights of the
State. Hle simply stated that he saw no reason for excluding the State
of Louisiana from the benefits of the acts of 1855 and 1857. The Com-
missioner's decision is set out at length, in which it is said, inter- alia,
that:

It is true that the act of 1849 is not specially mentioned in the act of September
28, 1850, or of March 2, 1855, but it is to be presumed from the language of these
acts, in connection with that used in the act of March 3, 1857, which includes Lou-
isiana, that it was the intention of Congress to confer the benefits contained in the
acts of 1850 and 1855 to all the States over which the swamp land grant had been
extended, if not, why was Louisiana included in the confirmatory act of March 3,
1857, which act places her on an equal footing with the other States.

It is claimed by the State that the act of February 20, 1811 (2 Stat.,
641-643), has no bearing on the questions involved in the case. The
5th section of said act provided:

That five per centum of the net proceeds of the sales of lands of the United States,
after the first day of January, shall be applied to laying out and constructing pub-
lie roads and levees in the said State, as the legislature thereof may direct.

Section 1 of the act of September 4, 1841 (5 Stat., 453), provided that
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the States of Ohio, Indiana, Illinois, Alabama, Missouri, Mississippi,
Louisiana, Arkansas ad Michigan were to be paid ten per cent of the
net proceeds of the sales of public lands therein, without in any man.
ner diminishing the sum theretofore granted to any of said States.
Section 2 of said act provided that, after deducting said amount and
all expenses connected with the survey, sale, etc., of said lands, sold
after te 21st day of December, 1841, the net proceeds were to be
divided among the twenty-six States of the Union, the District of Co-
lumbia, and the Territories of Wisconsin, Iowa and Florida, according
to their respective population, as shown by the census of 1840. By the
8th section of said act each of the States named in the first section was
grantedi 500,000 acres of public lands, and the same amount for each
new State thereafter admitted into the Union. Section 9 required the
proceeds of the lands granted by section 8 to be faithfully applied to
objects of internal improvements within the respective States, namely:
"Roads, railways, bridges, canals, and improvement of water-courses,
and draining of swamps."

While it may be true that these acts do not directly bear on the
material questions involved, yet there can be no question but what
they may properly be considered as aids in arriving at the purpose of
Congress in passing the Louisiana act of 1849.

In the appeal great stress is laid upon the opinion of Assistant At-
torney General McCamnion, in State of Ohio (3 L. D., 571), and it is
claimed by the State that it was upon the authority of said opinion that
the first indemnity ever allowed the State of Louisiana was on Decem-
ber 28, 1885. Said opinion refers exclusively to the Arkansas act, the
acts of 1855 and 1857; it makes no reference to the Louisiana act, and
can not be accepted as an authority in determining the matter herein
involved.

The Louisiana act was a special act in that it only applied to the State
of Louisiana. It granted to said State all the swamp lands therein,
except lands bordering on streams, rivers, and bayous, which it is clear,
in view of the debates in Congress, and the Statutes of Louisiana, here-
inbefore referred to, were not understood to be or regarded as swamp
lands. The exception seems to have been made for the very purpose of
protecting the United States from claims thereafter made by the State
for the lands embraced in its terms. Said exception refers to lands
surveyed under the act of 1811, which gave to the State five per cent
of the proceeds of their sale for the very purpose of reclaiming them by
draining and levees. This construction accords with sound reason,
and under it every part of the act is harmonized. Said act was special
and local, in that it only applied to the State of Louisiana. The United
States having granted, in contemplation of law, all the swamp lands in
Louisiana, there was no swamup land in that State when the Arkansas
act was passed, and in the very nature of things the Arkansas act did
not apply to any lands in the State of Louisiana. The Arkansas act
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was a general act. In construing said acts, the maxim of generalia
specialibus non dero gant applies. Endlich on the Interpretation of
Statutes, section 223, states it as follows:

It is but a particular application of the general presumption against an intention
to alter the law beyond the immediate scope of the statute, to say that a general
act is to be construed as not repealing a particular one, that is; one directed toward
a special object or special class of objects. .... It is usually presumed to have oaly.
general cases in view, and not particular cases which have been already otherwise
provided for by the special act. .... Having already given its attention to the
particular subject, and provided for it, the legislature is reasonably presumed not
to intend to alter that special provision by a sbsequent general enactment, unless
that intention is manifested in explicit language or there be something which shows
that the attention of the Legislature had been trned to the special act, and that
the general one was intended to embrace the special cases within the previous one;
or something in the natere of the general one making it unlikely that an exception
was intended as regards the special act. The general statute is read as silently
excluding from its operation the cases which have been provided for by the special
one.

Applying this rule to the 4th section of the Arkansas act, it is per-
fectly clear that Congress did not intend that said section should apply
to the State of Louisiana. The whole subject of swamp lands in that
State had been disposed of in the prior special act, and therefore the
Arkansas act should be read as silently excluding from its operation
the State of Louisiana. This conclusion must necessarily result in
denying the right of Louisiana to any indemnity, for, as before sug-
gested, the indemnity act of 1S55 specifically limits its provisions to
such States as were included in the Arkansas act.

The confirmatory act of 1857 extended the act of 1855 and confirmed
selections of swamp lands made by all the States, and in clear lan-
guage included Louisiana in its confirmatory provisions, but it does
not follow that in the matter of indemnity it had any reference to said
State. Louisiana under the act of 1849, in common with Arkansas and
other States under the Arkansas act, had made selections under the
respective laws granting swamp land, and Congress by the act of 1857
confirmed said selections. Such confirmation had nothing to 10 with
indemnity; it dealt exclusively with State selections. The fact that
the State of Louisiana is referred to specifically in the matter of selec-
tions in the act of 1857, and not so referred to in the indemnity act, is
an additional reason for believing that Congress did not intend to
include Louisiana in the matter of indemnity.

Taking into consideration the conditions that existed in the State of
Louisiana, as shown by the debates in Congress and the statutes of that
State, at the time the Louisiana act was passed, and the nature dud
character of the act itself, there seems to be no escape from the conclu-
sion that Congress intended by said act to convey to said State all the
swamp lands in said State, and thereby finally and forever settle every
question in respect to swamp lands, so far as that particular State was

10671-VOL 24 16
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concerned; that the lands excepted in said act were clearly understood
not to be swamp land in character, but reclaimed, in so far as they had
been swampy.

It is equally clear, in the light of reason and the authorities, that said
State was not intended to be included in the Arkansas act, nor in the
indemnity act of 1855; that the act of 1857 only operated i said State
to confirm to her the selections theretofore made under her grant.

It follows that the State's application must be, and it is hereby,
rejected and dismissed.

OLAHOMA LANDS-SECTION 1, ACT OF MA h X, 1891.

BoNNETT v. JONES (ON. REVIEW).

The provision i section 16, act of March 3, 1891 (26 Stat., 989), that the lands
specified therein shall be opened to settlement "' under the provisions of the
homestead and townsite laws," should be construed to mean that said lands are
to be opened to settlement under the homestead and town site laws governing the
disposition of lands in Oklahoma, and not operating to repeal the provision con-
tained in section 20, act of May 2, 1890, disqualifying as homesteaders all per-
sons owning one hundred and sixty acres in any State or Territory, and applicable
to all lanls in Oklahoma.

Secretary Bliss to te Commiissioner of the General Land Office, March
(1. H. L.) 15, 1897. (E. M. R.)

This case involves the SE. 1 of Sec. 5, T. 16 N., R. 7 W., Kingfisher
land district, Oklahoma Territory, and is bfore the Department
upon motion for review, by James Jones, of departmental decision of
December 23, 1896 (23 L. D., 547), in which was awarded the land in
controversy to William J. Bonnett. That decision held that Jones was
the owner of 160 acres of land at the time of the -hearing in the case,
and that under the law such ownership deprived him of the right of
entry upon land situated in Oklahoma Territory.

By act of Congress of May 2, 1890 (26 Stat., 81., page 91 thereof, see-
tion 20), it is provided:

And no person who shall at the time be seized in fee simple of one hundred and
sixty acres of land in any State or Territory, shall hereafter be entitled to enter land
in said Territory of Oklahoma.

By act of Congress of March 3, 1891 (26 Stat., 989, page 1026 thereof,
section 16), it is provided:

That whenever any of the lands acquired by either of the three foregoing agree-
ments respecting lands in the Indian or Oklahoma Territory shall by operation of
law or proclamation of the President of the United States be open to settlement
they shall be disposed of to actual settlers only, under the provisions of the home-
stead and townsite laws (except section twenty-three hundred and one of the.
Revised Statutes of the United States which shall not apply).

By act of Congress of March 3,1891 (26 Stat., 1095, page 1098 thereof,
under the head of section 5), it is provided, in the amendment of see-
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tion 2289 of the Revised Statutes, after setting forth the qualifications
of entry-
but no person who is the proprietor of more than one hundred and sixty acres of
land in any State or Territory, shall acquire any right under the homestead law.

In the decision sought to be reviewed it was held that the act last
referred to could not under any construction of law known to the
courts, be held to affect the class of lands mentioned in the act of May
2, 1890 (supra), because the one is general and the other special.

Counsel for the petitioner contends that the act of March 3, 1891
(26 Stat.. 989), does serve to except these lands from the abridgment
of the right of entry contained i the act of May 2, 1890, because it
was under one of the three agreements mentioned in this act that the
Cheyenne and Arapahoe lands were thrown. open to settlement, and
under section 16 (stpra) said lands were thrown open to settlement
under the provisions of the general homestead law.

Section 20 of the act of May 2, 1890, as has already been shown,
contains an absolute and unqualified prohibition to any one who owned
160 acres of land in any State or Territory from thereafter acquiring
title under the homestead law to any land in the Territory of Oklahoma.
That was a general prohibition applicable to all lands witlin. the Terri-
tory of Oklahoma. And as the Cheyen'ne and Arapahoe reservation
is now a portion of that Territory, it is applicable to lands which were
formerly in such reservation, as much as to any other lands within its
territory.

Repeals by implication are not favored by the courts and a subse-
quent act will not be held to repeal the provisions of a former act unless
necessitated by the clear intent of Congress; in such instances as where
there is a clear conflict between the meaning and scope of the acts.
No .such necessity is here presented. Both acts can stand.

The act of March 3, 1891, setting forth that these lands are opened
to settlement "under the provisions of the homestead and townsite
laws," canl be and should be construed to mean that the land within
the Cheyenne and Arapahoe reservation is open to settlement under
the homestead and townsite laws pertaining to the Territory of Okla-
homa. In this manner both acts are given force and effect without
such construction being inharmonious with the true meaning of both.

The motion for review is therefore denied.
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PR.A CTICE-CERTIORARI-APPEAL.

SEE V. SEE.

An application for a writ of certiorari ivill e denied -wvhere the applicant has not
previously sought relief through appeal, as provided in the Rules of fliactice.

Secretary Bliss to the Commnissioner of the General Land Offie, ]Jfarcl
(I. L.) 15, 1897. (J. L. McC.)

Clay See has filed an application for an order directing your office
to transmit to the Department the record in the case of Frank V. See
against said Clay See, in the matter of the simultaneous applications
of the parties named to enter certain lands-the particular tract in
conflict being the NW. of the SW. of Sec. 34, T. 5 N., R. 20 W.,
Missoula laud district, Montana.

The applicant complains of the decision of your office, dated October
22, 1896, a copy of which is filed with his application.

The local officers had recommended that Clay See's homestead entry
be canceled in so far as it eibraced the forty acres in controversy, and
that Frank V. See be permitted to file thereon.

Clay See filed an appeal to your office, alleging that it was error on
the part of the local officers-

1. To recommend the homestead entry of Clay be canceled as to the NW. L of the
SW. T of Sec. 34, T. N., . 20 W., and that Frank V. See he allowed to file upon
the same;

2. Not to have recommended that said homestead entry remain itact, and that
said contest of Frank V. See be dismissed.

A motion was made to dismiss said appeal, on the ground that it failed
to set forth specific points of exception to the decision appealed from,
as required by the Rules of Practice.

This motion was granted; and your office, proceeding to consider the
case under Rule 48 of Practice, held the decision of the local officers
final as to facts, concurred with them. as to their conclusions of law,
and directed the cancellation of Clay See's entry as to the forty acres
in conflict-in case the plaintiff applied to perfect his application there-
for into an entry.

It does not appear from anything in the application or the accom-
panying papers that Clay See has ever filed an appeal from said adverse
decision of your office.

The right of proceeding by certiorari was instituted as a remedy for
any injustice done by your office where the right of appeal therefrom
does not exist (Florida Navigation Co. v. Miller, 3 L. D., 324-5; George
K. Bradford, 4 L. D., 269; and many cases since); or where appeal has
been filed but the right denied by your office (Cedar Hill Mining Co.,
1 L. D., 628, and many cases since). But the Department will not
countenance, upon the grounds appearing by this record, a resort to
the extraordinary remedy of certiorari where the applicant has not
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previously sought relief through the ordinary method provided by the
Rules of Practice,-to wit, by appeal (Smith v. Noble, 11 L D., 558;
Spratt v. Edwards, 15 L. D., 290; and many other cases).

The application is denied.

JUDGMENT-FINDING OF FACTS-CORRECTION OF ERROR.

FLORIDA RAILWAY AND NAVIGATION CO. . HAVLEY.

On the application of a party in interest the Department may reform its finding of
facts in a previous decision, so that it may be in accord with the record in the
case, where such action seems requisite for the protection of the applicant,
though the judgment as rendered may not be affected thereby.

Secretary Bliss to te Commissioner of the General Land Office, MAfarch
(. H. L.) 15, 1897. (F. W. C.)

A motion has been filed on behalf of Chauncey I. Hawley to correct
an alleged error in the finding of facts contained in departmental deci-
sion of March 21, 1894 (18 L. D., 236). In said decision it was held
(syllabus):

A tract of land withdrawn for indemnity purposes nuder a railroad grant, and
included in a descriptive list of lands announced for public sale under a subsequent
proclamation of the President, that excepts therefrom all lands "reserved for rail-
road purposes" can not be regarded as 'offered"; and a private cash entry of a
tract occupying such status is void, and not subject to equitable confirmation.

Said decision was upon a motion filed for a review of departmental
decision of May 20, 1889 (not reported), in which it was held that the
private cash entry of Chauncey I. Hawley; made April 27, 1882, for
certain tracts in the Gainesville land district, Florida, might be sub-
initted to the board of equitable adjudication for confirmation.

The tracts covered by said entry are witlin the indemnity limits of
the grant made to the State of Florida by the act of Congress approved
May 17, 1856 (11 Stat., 15), to aid in the construction of a railroad from
Amelia Island to.Tampa Bay and Cedar Keys. The lands were in a
state of reservation at the date .of the allowance of Hawley's entry,
and it was upon this ground that Hawley's entry was held to have
been void and not capable of confirmation. The holding to this effect
will be found in tat portion of the opinion reported on pages 240 and
241 of the said land decisions, wherein it was held:

There being no authority to offer the tract i controversy, it must be considered
as having never been offered, and, under the rulings of the court and of the Depart-
ment in the cases above cited, the private cash entry of Hawley was without author-
ity and void and can not be confirmed by the board of equitable adjudication.

This would seem to have effectually disposed of any rights under
Hawley's entry; the opinion proceeds, however--

It further appears that the company applied to select this tract prior to the revo-
eation of the withdrawal, and that the application was refused because of the entry
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of Hawley. The company appealed from the action of the local officers, rejecting
said list, but it was afterwards discovered that the local officers ad neglected to
place the selections of record, and your office was asked to correct that error, which
was refused.

The finding complained of is that "the company appealed from the
action of the local officers, rejecting said list."

While the decision was in no wise predicated upon this finding, and
would not be affected by its elimination or change, yet as it is urged
that said finding may prejudice any future rights desired to be asserted
by Hawley in the courts, I have deemied it proper to inquire as to the
correctness of the same, and find from the records of the laud office,
gathered from the report made by your office in response to a call from
this Department, that, as a matter of fact, the company did not appeal
from the action of the local officers i refusing to accept its list No. 2,
covering this land, which list was tendered at the local office June 1,
1887. The finding made in said departmental decision, that the com-
pany appealed from the action of the local officers, yejecting its list
covering the tract embraced in Hawley's purchase, is error and is set
aside.

In answer to the motion it is urged on behalf of the Florida Central
and Peninsular Railroad Company, the present claimant under said
grant, that the finding should not be made that the company did not
appeal, without a detailed statement of the several actions taken by
your office and the local officers in relation to selections on account of
this grant, which it is claimed will show that the selection in question
was simply held in abeyance.

As before stated, the decision of the Department was not predicated
upon, nor influenced by, the finding complained of; which, it is clearly
shown, was an erroneous finding; and the same having been set aside,
it seems to be unnecessary to further complicate the record i said
case by any finding of facts not necessary to the conclusion reached in
said opinion.
* The motion and accompanying papers are herewith returned for the

files of your office.

REPAYMENT-ASSIGNEE-MORTGAGEE.

CALIFORNIA MORTGAGE ILOAN AND TRUST CO.

No right of repayment is acquired by an assignee whose interest in the land is not
obtained until after the cancellation of the entry.

The right of assignees to repayment is limited to assignees of the land, and does not
extend to one holding an assignment of the claim for the money paid on the entry.

A mortgagee is not an assignee, within the intent and meaning of the act providing
for repayment, if the mortgage is merely a lien on the land.

On application for repayment by an entryman he must show that the land is free
from incumbrance.

Secretary Bliss to the Commissioner of the General Land Office, M1farch
(I. H. L.) 15, 1897. (J. L. Mca.)

The California Mortgage, Loan and Trust Company has appealed
from the decision of your office, dated November 19, 1895, denying its



DECISIONS RELATING TO THE PUBLIC LANDS. 247

application for repayment of the purchase'money paid by William B.
Stewart for the laud embraced in his pre-emption cash entry, No. 3640,
for the NTE. 1 of See. 32, T. 4 S., R. I E., Los Angeles land district,
California.

Said entry was canceled on March 31, 1890, because the land had
been, by executive order of June 19, 1883, reserved from entry, for the
benefit of the M1ission Indians.

On November 27, 1893, the company above named, claiming as mort-
gagee, applied to have the etry reinstated. The application was
denied by your office, ol December 8,1893; and on appeal the Depart-
ment, on April 18, 1895, affirmed said decision. (See 307 L. and R.,
150.)

Thereupon the company applied for repayment of the purchase
money. With said application the company filed a certified copy of
the receiver's receipt; the affidavit of the vice-president and general
manager of the company, setting forth that said company, on July 28,
1889, loaned to said Stewart the sum of one thousand dollars, receiving
as security for such loan a mortgage on the land; a grant deed, dated
May 4, 1894, from Stewart to the company (duly recorded); a quit-
claim deed from the company to the United States; an assignment by
Stewart to the company of all right, title, and interest in the money
paid by him to the United States for the land in controversy; and
other documents.

Your office held that, inasmuch as the deed from Stewart to the
company wvas subsequent to the cancellation of the entry, it gave
the company no claim to repayment of the purchase money, paid by
Stewart.

It clearly appears that Stewart's entry was "erroneously allowed,"
within the meaning of Sec. 2 of the act of June 16, 1880 (21 Stat., 287);
the only question for consideration is, whether the repayment should
be made to the California Mortgage, Loan and Trust Company.

It is well settled that no right of repayment is acquired by an
assignee whose interest in the land is not obtained until after the can-
cellation of the entry. (Adolph Emert, 14 L. D.,101; Albert G. Craven,
id., 140; Alpha L. Sparks, 20 L. D., 75.) Also that the right of repay-.
ment is restricted to assignees of the land, and does not extend to
persons holding an assignment of the claim for the money paid on the
entry. (Instructions of November 2, 1895, 21 L.D., 366.)

The decision of your office correctly held that the showing made by
the company relative to the existence of said mortgage was unsatis-
factory. Such evidence may, however, be hereafter furnished by sup-
plementary proof.

The question then remains for consideration, whether, in case such
satisfactory evidence should be furnished, the company would be
entitled to repayment?

The Department has repeatedly held that where a mortgage is merely
a lien on the laud, the mortgagee is not an assignee of. the entryman
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wit'hin the meaning and intent of the act providing for repayment.
(AloDZo W. Graves, 11 L.D.,:283; Emma J. Campbell, 15 L.D., 392.)

By the Civil Code of California (Sec. 2920), it is declared that a mort-
gage "is a contract by which specific property is hypothecated for the
performance of an act, without the necessity of a change of possession.''
Sec. 2923:-"The lien of a mortgage is special, nnless otherwise
expressly agreed, and is independent of possession." Sec. 2926: -" A
mortgage is a lien upon everything that would pass by a grant of the
property." And Sec. 2927 declares that a mortgage does not entitle a
mortgagee to possession.

The California Mortgage, Loan and Trust Company not being, under
departmental rlings, an assignee within the meaning of the act of
June 16, 1880, repayment cannot be nade to it; and your action in
denying its application is therefore approved.

The title to the land was,.at the date of the cancellation of the entry,
in the entryman Stewart, subject only to the lien of the mortgage-if
such mortgage in fact existed, as alleged; and in view thereof, repay-
ment, if allowed at all, must be made to him. But before this can be
done he will have to secure a release of the mortgage, by payment,
relinquishment, or otherwise. Upoi a proper application by the entry-
man, showing such release, I see o good reason why repayment iay
not be allowved.

OKLAHOMA LANDS-QUIALIFICATIO-NS OF HOMESTEADER.

MASON V. CROMWELL.

The limitation in section 20, act of May 2, 1890, of the right to make homestead
entry in Oklahoma, to persons who are not "seized in fee simple of one hundred
and sixty acres of land," disqualifies one who owns a "quarter section," entered
as suI, though the area of the tract thus owned may fall short of one hundred
and sixty-acres by a small fraction, as shown by the field notes of survey.

A transfer of land owned by a intending homesteader will not operate to relieve
him front the disqualification imposed by said section, if it appears to have not
been made in good faith, but for the prpose of evading the statutory inhibition.

Secretary Bliss to the Oomanissioner f the General Laitd ffice, March
(1. H. Li) 15, 1897. (C. J. G.)

The land involved in this controversy is the SW. X of Sec. 20, T. 23
N., R. 6 W., Enid land district, Oklahoma.

Fullerton C. Cromwell made homestead entry of the above described
tract on October 27, 1893.

A few days thereafter Calvin F. Mason filed an application to make
homestead entry of said land, alleging settlement thereon October 13,
1893.

A hearing was duly had January 24, 1894, on the issue of prior
settlement.
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The register rendered decision in favor of Mason, finding that lie was
the prior settler and a-qualified entryman. He therefore recommended
that Cromwell's entry. be held for cancellation.

The receiver found in favor of Cromwell, on the ground that Mason
was disqualified to make entry by reason of his ownership of one hun-
dred and sixty acres of land in the State of Kansas. He accordingly
recommended that Cromwell's entry remain intact.

Both parties appealed, and your office, under date of AMay 22, 1895,
sustained the decision of the receiver and dismissed the contest.

Mason has appealed to this Department, and in his said appeal three
propositions are submitted: (1) That lie was not the owner of one
hundred and sixty acres of land at the time of his settlement or at the
time Cromwell made settlement. (2) That before making settlement
he had effectually transferred the quarter section of land that he owned
in Kansas. (3) That he was not disqualified and that his entry should
be allowed.
; A point is raised in the plaintiff's appeal to this Department which
was not discussed in the decisions below or in the briefs of the opposing
counsel, namely, that as the area of the land oned by Mason in the
State of Kansas (NE. of Sec. 28, T. 9 S., l>. 34 W.) contains 159.35
acres, according to the field notes of your office, or less thani one hun-
dred and sixty acres; he is not therefore barred from making etry
nder section 20 of the act of May 2, 1890 (26 Stat., 81).

It will be necessary for the purposes of this decision to consider this
proposition first, although it is the last one discussed by plaintiff in his
appeal, for the reason if the point is found to be well taken it will
render a consideration of the other features of the case unnecessary.

The language of the act of May 2, 1890, supra, having reference to
this case, is as follows:

and no person who shall at the time be seized in fee simple of a hnndrecl and sixty
acres of land in any State or Territory shall hereafter be entitled to enter land il
said Territory of Oklahoma.

As the plaintiff insists upon a strict and literal construction of the
above statute, it will be necessary to ascertain as far as possible, in
the light of previous legislation, just what meaning Congress intended
to convey by the language employed. While the language of the
statute is to the effect that no person who is the owner of a hundred
and sixty acres" of land shall be entitled to enter land in Oklahoma
Territory, yet I am inclined to thinkl that it would be a too strict inter-
pretation of that language to say that simply because the plaintiff in
this case happened to be the owner of a small fraction less than a hun-
dred aid sixty acres he is therefore not disqualified from making the
entry applied for. The history of legislation on this subject would
-seem to indicate that Congress has used the terms a hundred and
sixty acres" and "quarter-section" interchangeably, and if this be
true, the fact that the land owned by the plaintiff in the State of
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Kansas contained a fraction less than one hundred and sixty acres or
less than a quarter-section, makes no difference; he is barred equally
with the owner of a full hundred and sixty acres or a technical quarter-
section.

In the case of Benjamin C. Wilkins (2 L. D., 129), the Department
reviewed at length the several statutes pertaining to the subject under
consideration, and held that "a quarter-section' of public land is
under the homestead laws one hLndred and sixty acres." It was stated
in that case as follows:

It seems clear to me from this review that CoDgress and the President used the
-terms " quarter-section" and " one hundred and sixty acres" interchangeably and
as meaning the same quantity of land, and that this resulted from the fact that a
quarter-section under the government system of public surveys embraces or is
intended to embrace just one hundred and sixty acres, although from inaccuracies
in adjusting meridians, and other exceptional reasons, it sometimes diffcrs from that
amount; and that the purpose was to give settlers under the law one hundred and
sixty acres, and no more. When, therefore, by reason of the surveys, an entry for
this precise amount is impracticable, it must, as nearly as possible, approximate it.

.. . .It thus appears that, substantially, the same words are used in limitation
of land to be entered under both the pre-einption and homestead laws, and I cannot
doubt that the terms "quarter-section" and " one hundred and sixty acres" are used
synonymously in each to mean one hundred and sixty acres; and this is in harmony
with the general policy of the government under other laws.

In the interpretation of Sec. 2289, Revised Statutes, which provides
that every qualified person: " Shall be entitled to enter one quarter-
section or a less quantity of unappropriated public lands," the Depart-
ment,.in the case of William C. Elson (6 L. D., 797), said, inter qaia

It is true that generally the quarter-section, if the survey be correct, will contain
one hundred and sixty acres; but it was well known to Congress that many quarter
sections were fractional in the survey, and that many, which were not fractional,
did not contain exactly the one hundred and sixty acres of land. They, therefore,
gave a settler the quarter-section as it should be found surveyed.

.. . .An actual area-measurement of the government survey shows, as is well
known, that few subdivisions contain exactly the number of acres reported by the
surveyor, generally containing more or less. The grants of the United States are not
by quantity, but by description, and, it is a familiar rule, that a call of quantity
in a grant must yield to description, and the act of Congress is to be regarded as a
grant as to each tract, in a certain sense.

It will be observed that the question involved in the above cited
cases was as to the entry of a quarter-section containing more than one
hundred and sixty acres, and the entry was not rejected on account
of the excess, the same being regarded as a quarter or one hundred
and sixty acres "in conformity to the legal subdivisions of the public
lands."

The issue has probably not heretofore been raised, under the act of
May 2, 1890, as to an entry of a quarter-section containing less than
one hundred and sixty acres, but, as is well known, a great many quar-
ter sections have been entered as such when the area-measurement
would not equal the one hundred and sixty acres; but as those entries
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containing more have been allowed to stand, simply because the quar-
ter-section was in conformity with legal subdivisions, it would seem
that where the deficiency is shown to be small the rule should work
both ways. Especially is this true since there is a provision of law to
the effect that when a settler has entered less than one quarter section
of and he may enter other and additional land lying contiguous to the
original entry, which shall not, with the land first entered and occupied,
exceed in the aggregate one hundred and sixty acres. But an applica-
tion for additional land to make up the full one hundred and sixty acres
in such a case as the Kansas land herein referred to, would probably
not be considered, for the reason that such entry under the rules must
be regarded as a quarter-section or one hundred and sixty acres, and
the maxim of de mininis non curat lex would apply. It does not logi-
cally follow therefore, as contended by the plaintiff, that if he is barred
by the ownership of 159.3a acres, he would be equally barred by the.
ownership of ten acres or any quantity less than one hundred and sixty
acres, for the reason that when an entry is made for a much less quan-
tity than one hundred and sixty acres, the entryman has the privilege
of making an additional entry.

To all intents, therefore, the land owned by Mason in the State of
Kansas was a fll quarter-section according to the legal subdivisions
made on the basis of one hundred and sixty acres to the quarter.
Technically, the quarter section of land in Kansas did not contain one
hundred and sixty acres as shown by the field notes in your office.
But it was intended that it should. and the fact that the results reached
by the survey show a fraction less than one hundred and sixty acres
was due to the variations allowable in naking the said survey. To
hold otherwise 'would be to declare Mason a qualified entryman on a
technicality, based on an interpretation of the statute by itself alone
and according to the mere literal meaning of its words. The statute
must be construed in connection with the whole system governing the
disposition of the public lands and in the, light of previous statutes
upon the same subject. As heretofore shown, the terms quarter-section.
and one hundred and sixty acres, are used inteidhangeably, unless it is
to be presumed that Congress, in the act of May 2, 1890, intended to
reverse the former policy and introduce a fundamental change in the
well established custom of the Department.

Tile evident intent, in all legislation relating to the public lands, has
been to limit the entry of said lands to those who do not already own
one hundred and sixty acres of land or a quarter-section. And the fact
that the quarter-section may consist of a little more or a little less than
one hundred and sixty acres, is shown by the well established practice
of the IDepartment to cut no figure either in the admission or rejection
of applications to make entry. When an entry is made it is made by
description, and there are numerous decisions going to show that when
a quarter-section contains more than one hundred and sixty acres, the
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entry therefor' is not necessarily rejected on account of the excess.
There seems to be no good reason for enforcing a stricter rule in cases
where the actual number of ares falls in a small fractional degree
short of one hundred and sixty acres. The records of your office show,
with reference to the Kansas land in question, that one hundred and
sixty acres in round numbers were originally entered. Presuinab]y this
represents. the number of acres that passed by purchase into the l)os-
session of the plaintiff Mason.

The whole scheme for the disposition of the public domain hs been
to afford to landless people the opportunity of secaring homes. This
sentiment runs throughout the debates of Congress in passing various
acts relative to sch disposition of the lands. Ad one of the tests of
a person's qualifications to secure the benefits of the law in this regard
has been, whether at the time of entry he was the owner of a quarter-
section of land in aliy State or Territory, or approximaately one hundred
and sixty acres. This was the evident intent of Congress as gathered
-from the history of legislation on that subject, regardless of the language
employed in the acts. Tis view is certainly in harmony with sound
policy and is in strict accord with justice and good faith, which consti-
tute the essential features in a proper administration of the public land
laws.

As was said in the case of Ryan et a. v. Carter et al. (93 U. S., 78)-

No known rle of law requires us to interpret it (act of Congress) according to its
literal import, when its evident intent is different. It may be that the words, taken
in their usual sense, would exclude the ease of Dodier; but if it can.be gathered, from
a view of the. whole law, and others i pari ieeteria, that they were Dot used in that
sense, and if they admit of another meaning in perfect harmony With the general
scope of the statute, it will he adopted as the declaration of the will of Congress.
Especially is this so when this construction withdraws the least number of cases from
the operation of the statute.

I think it may fairly be assumed, in the light of past legislation, that
it was the evident intent of Congress in the act of May 2, 1890, to con-
vey the same meaning bythe language employed therein as is indicated
in its previous acts. There wold seem to be no good reason for-estab-
lishing a different rule from that already existing, especially as a differ--
ent interpretation would have the effect of withdrawing a great number
of cases from the operation of the prohibitory statute, and thereby
qualify a great number of persons to make entry who have heretofore
been deemed disqualified; and that too on mere technicality.

It thus being decided that the plaintiff was at one time owner of one
hundre(l and sixty acres of land in the State of Kansas, and thereby
disqualified to make entry, it becomes necessary to determine whether
he was the owner thereof at 5 P. M. on October 13, 1893, the day and
hour he alleges settlement on the tract in controversy. And in the con-
sideration of this question it will be proper to attach much importance
to Mason's good faith as gathered from the surrounding circumstances.
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The facts relative to Mason's alleged transfer, of his Cansas land are
substantially as follows: Mason alleges settlement October 13, 1893.
The evidence shovs, however, that he was in the Territory and had
examined te land several days prior to that date. te was liegotiating
with one Walter A. Carpenter, who had a settler's right to the land in
question, for the purchase of said right. When the said purchase was
consummated Mason alleges that at nine o'clock on the morning of
October 13, 1893, he executed a deed transferring his land in the State
of Kansas to his sister. Having aclnovledged the said deed, he mailed
it to his wife with instructions to send the same to the recorder's office.
It appears that Mason (lid not know his wife's address, so he sent the
deed to some one at Sabethat, Kansas, to be forwarded to his wife at
St. Joseph or Marysville,. Missouri. It seems also that the conveyance
of the Kansas land was not in the nature of a sale, but was made as a
gift, no money consideration passing: between the parties to the con-
tract. I explanation of the transaction Mason states, in affidavits
accompanying a petition for rehearing, that prior to October 6, 1893,
he received a letter from his sister-saying that she was in need of
financial aid, and that on that date he wrote her offering to give her
the Kansas land and to make her a deed for the same. No evidence
regarding these allegations was brought out at the hearing, and no fur-
ther comumunication between Mason and his sister is shown. Mason
claims that he has not seen the deed since he mailed it, and that he
does not know whether his wife forwarded the same to the recorder's.
office. The affidavits referred to, however, state that the deed was
finally recorded, but it was after considerable delay.

It will be unnecessary for this Department to consider at length the
question as t whether or not the manner in which the said deed was
delivered constituted a poper delivery in contemplation of law. In
the light of the numerous authorities cited by counsel on both sides,
and which it is not necessary to repeat here, I am of the opinion that
Mason's act, under all the circumstances of the case, did not amount
to proper delivery. There was apparently no previous agreement
between the grantor and grantee as to how the delivery should be
made, or tat Mrs. Mason should act as the agent of both. The deed
was not even sent to the grantee, nor were there any instructions that
it should be delivered into the grantee's possession.

-The authorities are perhaps uniform in holding that when the
grantor parts with all control over the deed, that act is effectual and
operates from the instant of delivery. The matter of control over the
deed constitutes the essence of the case at bar. The question arises,
whether from the fact that Mason mailed the deed to his wife, without
any previous agreement to that effect between the parties to the deed,
he thereby parted with all control over the instrument. The deed was
never placed in the possession of the grantee. There were no instruc-.
tions to Mason's wife that the deed should be delivered to the gra-ntee;
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in fact, the latter was at the time in Leavenworth, Kansas a distance
of three hundred miles away. So that if Mason (lid not really intend
to transfer the Kansas land to his sister, he still had an opportunity to
recall the deed, and in this view its delivery could hardly be regarded
as valid.

When Mason mailed the deed he thereby constitted the government
his agent to deliver the same to his wife, and then by instructions he
made his wife his agent to see that it was recorded, but neither was
the agent of the grantee according to any former agreement; in fact,
the grantee, as subsequent events showed, knew nothing of Mason's
intentions in this regard.

The principal question, however, as heretofore implied, is as to
whether or not Mason has acted in entire good faith in his transac-
tiois connected with the land in controversy. One suspicious circum-
stanee involved in the transaction is that Mason's sister, the grantee
of the deed, apparently knew nothing of it. On the face of the record
it looks as if she were employed as an unconscious beneficiary for the
express purpose of qualifying Mason to make entry. No copy of the
deed is put in evidence, nor of the letter containing the instructions to
Mason's wife. The evidence concerning these things is made to depend
solely upon the assertions of Mason, and he is the interested party.
His testimony regarding what became of the deed after he had mailed
it is entirely too vague and uncertain for a matter of so much impor-
tance. e does not know whether the said deed was acknowledged by
his wife; does not recollect the description of the land he deeded away,
nor is he quite sure that the said deed was ever forwarded to the
recorder's office, as he has never seen it since.

Counsel for plaintiff in this case rely largely upon presumption to
supply the deficiency caused by the absence of positive testimony.
Given the frame-work, consisting of the bare statement of plaintiff
that he properly executed and acknowledged the deed in-question and
placed the same in the mails, they depend upon presumption to com-
plete the structure. They presume from Mason's statements that his
intentions were honest and that the deed was properly delivered and
regularly recorded. But beyond the ac knowledgments of Mason him-
self the evidence is silent.

The Department is unable to conclude from Mason's uncorroborated
statement, in view of the suspicious circumstances developed by the
testimony, that being the owner of one hundred and sixty acres of land
at nine o'clock in the morning of October 13, 1893, he could completely
divest himself of all title thereto, without any positive agreement or
negotiation with the grantee, and by the simple act of placing the deed
in the mails transform himself into a properly qualified entryman by
five o'clock in the afternoon of the same day. His purpose seems mani-
fest. The history of legislation will show that the government has
jealously limited the disposal of the public domain for the benefit of the
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landless; so much so that where an applicant to make entry is shown
to have been the owner at one time of oe hndred and sixty acres of
land, stronger evidence that he has become divested of title thereto
will be required than is present in this case.

It is unnecessary to consider the evidence touching Mason's alleged
settlement on and improvement of the land in question prior to Croin-
well's entry, in view of the fact that he is found to be disqualified, by
reason of his ownership of one hundred and sixty acres of land in the
State of Kansas at the date of said settlement.

Your office decision is hereby affirmed.

REPAYMENT-FEES AND COMMISSIONS.

LESLIE 0. HUSTED.

Repaymeut of the fees and commissions paid on an entry will not he allowed where
the entry is relinquished on account of the undesirable character of the land,
and a second entry made.

Secretary Bliss. to te Commissioner of the General and Office, March
(L H. L.) 15, 1897. (J..Al C.)

Leslie 0. Rusted, on March 26, 1889, made homestead entry for the
SE. of Sec. 15, T. 7 N., R. 49 W., Denver land district, Colorado.

Finding it was impossible to obtain water fit for use, he was, upon
his own, request, permitted to relinquish the land and make a second
entry. Afterward he applied for repayment of the fees and commis-
sions paid upon his former entry. This application your office refused,
by letter of March 4, 1896. He now appeals to the Department. He
quotes from the General Circular of October 30, 1895, which states that,
where an entry is canceled.as invalid for some reason other than abandonment, and
not the wilful act of the party, he .. . may have the fee and commissions paid
on the canceled entry refunded on proper application, under the act of June 16,1880.

The paragraph quoted from the General Circular expressly refers to
an entry "canceled as invalid;" the entry in the case at bar was not
canceled because invalid. The act of June 16, 1880, provides for repay-
ment where entries have "been erroneously allowed and can not be
confirmed; " the entry here in question could have been confirmed, but
the entryman did not wish that it should be; he preferred to relinquish
it and select other land.

The decision of your office was correct, and is hereby affirmed.
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REPAYME7T-PATEXNTEE-SIU.RRENDER OF PATENT.

HENRY H. HARRISON.

On application for the return of purcbase money by a patentee who wuas required to
purchase under section 5, act of March 3, 1887, when in fact the land passed
by the railroad grant nder which he held, the applicant should surrender the
patent, bt should not be required to execente a deed of relinquishment.

Secretary Bliss to the omfissioner of the General Land Office, ]lfareh
(I H. L.) 15, 1897. (J. L.)

Tlis case involves the repayment of the sm of two hundred dollars,
the purchase money paid to the United States by Henry H. Harrison
for the E. t of the NE. of section 9, T. 47 N., R. 4 W., Ashland land
district, Wisconsin, containing eighty acres of land.

Said tract was granted by the acts of June 3,. 1856 (11 Statutes 20),
and May 5, 1864 (13 Statutes 66), to the State of Wisconsin to aid in
the construction of railroads. Decisions of the supreme court rendered
on June 3, 1895, and reported in 159 U. S. reports-Wisconsin Central
Railroad Co. v. Forsythe, p. 46, and Spencer v. McDougal, p. 62-finally
adjudged that the Wisconsin Central Railroad Company acquired from
the State of Wisconsin a good title to said tract of land under said
grants. And it appears that Harrison by sundry intermediate convey-
ances had acquired and was owner of the title of the company.

Previous to the publication of said decisions, your office and this
Department had held that the tract in contest (and other lands in con-
simniti case), did not pass under the grants aforesaid, and was subject
to entry under the general land laws. Your office thereupon advised-
Mr. Harrison, that it would be necessary for hini to purchase said tract
fron the government under the fifth section of the act of March 3, 1887
(24 Statutes, 556). Consequently Harrison, on June 8, 1893, paid the
government two hundred dollars for the tract, as appears by certificate
No. 5728 of that date issued at Ashland, Wiscobsin. And on August
31, 1894, a patent for the lanmd was isued to him.

After the promulgation of said decisions, to wit: on July 3, 1895,
Harrison filed his applioation for repayment of the two hundred
dollars aforesaid in accordance with section 2362 of the Revised Stat-
utes of the United States. On December 6, 1895, (by letter "F"),
your office required Harrison (1) to surrender the patent issued to him,*
(2) to furnish a duly executed deed relinquishing to the United States
all right and claim to the land under said patent, (3) to have said deed
duly recorded, and (4) to furnish a supplemental abstract of title con-
tinued from June 27, 1895-the (late of the abstract now on file-down
to and including the date of recording said deed.

On January 15, 1896, Harrison filed a motion for a review of said
decision. On July 2, 1896 (letter "F"v), your office denied said motion,
and declined to modify the forner decision.
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Whereupon Harrison appealed to this Department.
By section 2362 of the Revised Statutes it is enacted that:
The Secretary of the Interior is authorized, upon proof being made to his satis-

faction that any tract of land has been erroneously sold by the United States so
that from any cause the sale can not be confirmed, to repay to the purchaser or to
his legal representatives or assigns, the sum of money which was paid therefor, out
of any money in the Treasury not otherwise appropriated.

It is conceded, that before he applied to purchase under the act of
March 3, 1887, Harrison had acquired the valid title already conveyed
by the United States to the State of Wisconsin; that the patent issued
to-him conveyed no title, because the land therein described did not
belong to the Uuited States; and that his right to be repaid the pur-
chase money is unquestionable. The only question involved is merely
a matter of administration to be determined by reference to the
regulations.

The General Land Office circular of February 6, 1892, on page 86,
and the circular of October 30, 1895, on page 98, both prescribe as
follows:

If however, the applicant has acquired the valid title already conveyed by the
United States, it will not be necessary for him to reconvey the land, but he may
make a full statement, with corroborative evidence of the facts, waiving all claim
under the invalid entry, and thereupon receive repayment of the amount erroneously
paid;

Harrison filed a full statement, which is corroborated by the records
of your office. He is willing and offers to surrender his patent, and
waive all claims under it, and the invalid entry on which it was issued.
Your office erred in requiring him to execute a deed of relinquishment,
and have the same recorded, and to furnish a supplemental abstract of
title continued from the date of the abstract on file down to the date of
such recordation.

The patent is null and void to all intents and purposes. It conveyed
no right, title, interest or estate which Harrison can consistently under-
take to relinquish. He should be repaid the money upon the return
and surrender of the patent with his receipt for the money duly attested
endorsed thereon, in full payment and satisfaction of all his claims
thereunder, in such form as your office may prescribe.

Your office decision is hereby modified as above indicated.
10671-VOL 24 17
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ADJOIN ING FARM EXTRY-TOWNSITE-MINERAL LAND.

CALDWELL . GOLD BAR MINING COMPANY.

Au adjoining frm entry is invalid, and Nvill not be allowed to stand, if the entryman
was not i fact the owner of the alleged original farm at the time of entry

An application to make townsite entry under section 2389 R. S., will not be allowed,
where the number of bona lide occupants is not given, and it is not manifest that
the occupants i fact desire in good faith to make such entry, an(l also where
the application covers land apparently mineral in character, and in close prox-
imnity to another town.

In case of an attack on a mineral location of land that has once been adjudged min-
eral in character, the abandonment or forfeiture of the claim must be shown by
clear and unmistakable evidence.

Secretary Bliss to the Commissioner of the General Land. Office, March
(1. H. L.) 15, 1897. (P. J. C.)

The record shows that the Gold Bar Quartz Mining Company made
application for patent for the Gold Bar mining claim, lot No. 206, Sac-
ramento, California, land district, on November 24, 1893. Notice by
publication was duly given of this application, which ran from Novem-
ber 26, 1893, to February 3, 1894.

John Caldwell, a superior judge of Nevada county, California, filed
in the local office an application to enter, for townsite purposes, "in
accordance with the provisions of sections 2388-9 inclusive (R. S.),"
lot 3 in Sec. 33, lot ( i Sec. 28, lot 12 in Sec. 27, and fractional NW. :
of NW. 1 (also described as lot 20) in Sec. 34, T. 16 N., R. 8 E., M. D.
M., in trust for the uses and purposes of the occupants and dwellers
thereon. He represented that the land was then used and occupied for
townsite purposes and had been since 1860. This. application is not
dated, but the local officers say it was presented January 23, 1894. It
appears that they declined to accept the application because of conflict
with the mineral application " and with the homestead entry of Richard
Ryan." It is also stated by the local officers that on the same day
Judge Caldwell filed a protest against the mineral entry. It seems
that this protest was against the "mineral applicants the Gold Bar
Quartz Mining Company, Richard Ryan, homestead claimant, and Cen-
tral Pacific Railroad Company." It is dated January 15, 1894, and
alleges that he desires to make entry of the land for the use and benefit
of the inhabitants thereof; that the land is entirely enclosed and occu-
pied by persons residing thereon; that there are more than fifteen
dwellings and families thereon, the total number of inhabitants being
one hundred and fifty; that the land has been used for townsite pur-
poses for more than thirty years; "that the majority of the occupants
of said premises have requested me to make application in trust for
them. under the United States Revised Statutes;" that he files "' this
adverse claim and protest against the said application by said Gold
Bar Quartz Mining Company for said Gold Bar Quartz Mine," because
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"the land embraced therein is agricultural land, and that no part of it
is mineral and that no mineral or quartz of any kind has ever been
discovered thereon;" that the land is settled upon and occupied as a,
townsite; and that that portion in section 27 is excepted from the
railroad grant by reason of the pre-emption claim of J. J. Collins."

This protest is not sworn to by the judge, but he states "that the
facts upon which said adverse claim aid protest are based being (are)
fully set forth in the affidavits hereto annexed."

The affidavits referred to were made by Richard Ryan, one of the
defendants in the protest, and John Thomas, in which they swear that
there are nine dwellings etc. on the land; that there is no lode existing
within the limits of the Gold Bar claim; that no gold nor quartz has
been extracted from the premises; that the ground embraced is non-
mineral in character, and that there are no indications of mineral upon
the same; and that Collins settled upon lot 12 in Sec. 27 prior to 1862
and filed his declaratory statement therefor in 1868. This affidavit was
sworn to on January 12, 1894.

On January 24, following, the local officers issued notice calling for a
hearing on this protest.

On February 3, 1894, the mining company made application to pur-
-chase the land applied for, which was denied because of the pending
contest. Subsequently, in the same month, the mining company.
applied for a re-hearing on its application to purchase and to recon-
sider the respective orders issued, and that the notice might be dis-
missed and quashed. The local officers thereupon modified their former
decision to the extent of quashing the notice which had been issued;
and thereupon transmitted the record to your office with the recom-
mendation that a hearing be ordered. The mineral claimants appealed
from their action.

Your office, by letter of January 20, 1894, considered this appeal,,
and i doing so recited the prior history of lot 3, included in the tract,
as follows:

In deciding this question it becomes necessary to consider briefly the facts of
record relative to said lot 3, of section 33.

This office by decision dated November 27, 1885, (letter F), in the case of S. J.
Alderman v. C. P. R. R. Co., involving said lot 3, decided: " The residence of Irish
antedating the railroad grant, and extending beyond the date of definite location,
excepted the land from the operation of the grant, the same is therefore subject to
disposal under the general laws of the United States."

Said office decision was affirmed by the departmental decision of September 28, 1887.
It appears from the record in quasi contest No. 601, W. H. Weldon claiming the

Gold Bar Quartz mine v. C. P. R. R. Co. that Weldon on October 8, 1890, filed a peti-
tion alleging that the land in said lot 3, is mineral in character.

Upon said petition a hearing, which was ordered by this office, was held March
27, 1891.

Said hearing resulted in a final decision by this office, dated February 26, 1892,
from which I quote: "You decided that the land was mineral in character and
recommended that it be-excluded from the grant to the said respondent.
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"The parties in interest were duly notified of your decision and no appeal has been
taken therefrom.

" Your decision is accordingly affirmed and the Central Pacific R. R. Co.'s. selection
as per list No. 12, is hereby canceled as to the extent of said lot No. 3 of Sec. 33,
T. 16 N., R. E., M.D. M.

"It further appears that while the ease was pending in this office you allowed in
violation of Rule 53 of Practice, homestead entry No. 5945 to be made by Richard
Ryan

"This entry covers the tract involved in the above contest andwas wholly irregu-
lar but will be allowed to stand subject to any prior attached rights."

In view of the foregoing, the proper townsite authorities and Richard Ryan will
be allowed thirty days in which to apply for notice of a hearing, to be by them served
in accordance with the rles of practice; at which evidence must be submitted to
show whether the land embraced in said Imining claim is valuable mineral land,-and
whether that part thereof embraced in said lot 3 is more valuable for mineral than
agricultural purposes.

Lot 12, of section 27, T. 16 N., R. 8 E., embraced in said declaratory statement is
also within the grant to the Central Pacifie Railroad Compalny. Beforethetownsite
declaratory statement can be received and filed, it will be necessary to have said lot
12, regularly excepted from the grant.

In orderto show that lot 12, ought to be excepted from the grant, said railroad
company should be made a party defendant in this case by due service.

A motion for review of this decision was denied by your office letter
of October 4, 1894.

A hearing was had before the local officers in pursuance of this
order, at which the towusite claimants and Richard Ryan wefe repre-
sented by an attorney, and there was also present an attorney for the
mining company. The railroad company appeared and filed a protest
in reference to lot 12 in section 27. It may be said in this connection
that this lot is not inclu(ied in nor does it conflict with the Gold Bar
Quartz mine in any way.

As a result of the hearing before the local officers they decided that
the land involved is non-mineral in character and that lot 12 of section
27 was covered by a valid pre-emption claim at the date of the grant to
the Central Pacific Railroad Company, and decided that the mineral
application of the Gold Bar Mining Company should be canceled; that
lot 12 was excepted from the terms of tlie grant; that Richard Ryan's
homestead entry of an additional farm homestead should be allowed to
stand intact; and that Judge Caldwell or his successor in office be
allowed to enter the land applied for by him and not embraced in
Richard Ryan's claim.

On appeal your office affirmed the decision below, except as to Ryan's
additional farm homestead, which was held for cancellation. A motion
for review of said decision was denied, and the case now comes before
the Department on the separate appeals of the mineral claimants and
Ryan. The specifications of error filed by the mining company are
quite voluminous and will not be set forth, but such errors as are sg-
gested that are pertinent to the issues involved will be considered.
The error alleged by .Ryan is in holding his additional farm homestead
entry for cancellation.
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As to the appeal of Ryan: The judgment of your office that his
additional farm homestead entry should be canceled is concurred in.
In the first place, it was erroneously allowed by the local officers, inas.:
much as the land was then under contest and of course not subject to
entry until that contest was disposed of. Again, this entry should
not be allowed to stand under the circumstances. In his affidavit he:
stated
that I now own and reside upon an original farm containing about three acres and
no more; that the same comprises a portion of mineral lot No. 198, in the NE. I of
See. 33, T. 16 N., R. 8 E., and is contiguous to the tract this day applied for.

The testimony in the case shows that Ryan was only a settler or
"squatter" on the mineral land at the time he made his additional farm
entry and that he had no title to the land until about two months prior
to the bearing which was held December 17, 1894. If it be conceded,-
for the sake of argument, that he had the right to make additional farm
entry simply by reason of purchase of this tract, yet it is clear that he
had no such title to the three acres as would warrant the allowance of-
the entry at the time it was made (Boord v. Girtman, 14 L. D., 516;
Rush v. Bailey, 16 L. D., 565).

Apparently a little more than one half of -the ground included in the
Gold Bar is in lot 3 of Sec. 33. It is triangularly shaped, the base of
the triangle extending almost the entire length of the southerly side
line of the mining claim and the apex being just outside the northerly
side line.

This particular piece of land has been the subject of litigation in the
Department and the local courts since- 1885. This is probably owing
to the fact that the land has been inhabited to some extent ever since
1860, by a few persons; its close proximity to the city of Grass Valley,
and that it is surrounded by mines and mining claims, many of which
have been patented by the government, and which are now, or have
been in the past, extensively worked.

So far as disclosed there has never-before been any attempt made to
secure title to the land for townsite purposes, neither was the tract
under municipal control or laid off in lots and blocks. It is shown by
the testimony of one witness, however, that since this proceeding was
commenced it has been included within the corporate limits of Grass
Valley.

It will be observed that the application for townsite entry is not made
under the act of March 3, 1877 (19 Stat., 392), as an additional entry for
townsite purposes, but is for an original townsite entry under " sections
2388-9 inclusive."

It is gathered from the record that the application of the superior
judge was brought about by a petition from the residents. There is in
the record a petition signed by ten persons representing themselves to
be "of the number represented by your honor, officially, in a certain
petition and application for townsite patent1" etc., requesting him to,
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withdraw the application made for entry. In compliance therewith, as
stated by him, the superior judge filed a formal withdrawal of his said
application, which was dated December 10, 1894.. Subsequently, how-
ever, on the day the hearing began, the judge withdrew this abandon.
ment. In his letter of withdrawal he states that he had supposed the
request to abandon the application presented to him had been made by
"all the townsite residents within the limits of said Gold Bar quartz
claim," but he is " now informed that five of the townsite residents " did
not join in the petition. So it appears that the superior judge is now
representing the wishes of but five persons in prosecuting his applica-
tion for patent. At the hearing the attorney who appeared for the
townsite applicants also acted for Ryan, to the extent of offering the
testimony taken in behalf of the townsite applicants as evidence for
Ryan. It will be remembered that the protest of the superior judge
was made both against Ryan and the mineral claimant, and his appli-
cation to enter included the land Ryan had entered as an additional
farm homestead. It is therefore clearly apparent, if these parties-the
superior judge and Ryan-are acting in good faith, that their interests
are necessarily antagonistic.

It is shown by the testimony on the part of the defendant, that at
the time of the hearing there was residing on the mining claim the
individuals-who petitioned the superior judge to abandon the applica-
tion for townsite. This petition was shown to one of the witnesses for
the defense and he was asked if it included all the settlers within the
Gold Bar mining claim. His reply was, that it did not; that those not
signing were Richard Ryan, John Thomas, Jolhn Thompson, Mrs. Wal-
lace and Peter Keelly. It is shown, however, that Ryan did not live
on the land, but had a part of it included in his enclosure. It is also
shown that Peter Keelly did not then reside ol the tract, his house
having been burned previously. The towusite claimants' testimony
shows L" ten or eleven dwellings" and gives the names of eleven persons
living there with their families, incldillg Weldon, who it appears is
largely interested in the Gold Bar Company. It also shows that there
have been people living on the land since 1860.

It also appears that all the settlers, except ive, have entered into an
agreement with the mining company by which they are to get title to
the surface of the ground they occupy.

It further appears that there have been mines worked i this immediate
vicinity since its first settlement; that in all directions immediatelysur-
rounding the Gold Bar are mining claims and on the two sides and one
end have been patented as mineral land. It is shown that in 1888 Ryan
and Keelly and two others located lot 3 as a placer claim. The ground
included in the Gold Bar claim was originally located in 1877, under the
name of the Silver Star, and relocated under its present name in 1883.

It seems to me, in view of all these circumstances, that there is not
presented such a case here as will warrant the Department in permit-
ting an entry of this land under the townsite law, at. least under the
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application that is now pending. The actual number of bona fide occu-
pants of the tract is not given, neither is it shown that any emergency
exists that would demand the granting of another and independent
townsite entry such as this application contemplates, in such close
proximity to another town. In the protest filed by the superior judge
it is alleged that there are "more than 9 dwellings occupied by 8
families," but the testimony does not show "more than 9 dwellings."

It is contended that the former decision of your office in the case of
Weldon v. Central Pacific I. It. Co., affirming that of the local officers
adjudging the land included in the Gold Bar to be mineral in character,
is res judicata of that question. It appears to me that there is much
force in this proposition. If its mineral character was such as to except
it from the operation of the grant to the railroad company, it would
seem to be ample for the purpose of at least throwing the burden of
proof upon those attacking it on the ground that it is agricultural,
which is one of the charges made in the affidavit of contest. This
question as to the burden of proof in cases where there has been a
former adjudication on this subject, is fully discussed in all its features
in Stinchfield v. Pierce, 19 IL. ID., 12; Dargin et al. v. Koch, 20 L. D.,
384, and McCharles v. Roberts, Id., 564, and it is not deemed necessary
to go over the ground again. It is enough to say that in the l ast-named
case it was decided that where parties attack a mineral location on land
that has once been adjudged to be mineral in character it is necessary
to allege and prove abandonment or forfeiture of the mining claim and
that the testimony should be clear and unmistakable;
that after final judgment declaring land to be mineral in character the simple allega-
tion that the land is. as a present fact more valuable for agriculture is not sufficient
upon which to order a hearing, and again compel the mineral claimant to adjudicate
the question.

The clear preponderance of the testimony in the case at bar is with
the mineral claimants. It is shown that there is some mineral in
sight on the claim. It is true, as said in your office decision, that no
ore has been produced by the claimants, but this may be accounted for
by the fact that there has been continuous litigation over the land.
But be this as it may, the fact is that there is not sufficient evidence in
the case to warrant a reversal of the former judgment as to the char-
acter of the land.

Your office judgment that the land is not mineral in character is
therefore reversed, and the application by the superior judge denied.
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INDIAN EXANDS-AELOTTMENT-CONTEST.

OPINION.

The Secretary of the Interior has authority to investigate the validity of an Indian
allotment at any time prior to the issue of the first patent provided for under the,
allotment law, and on sufficient cause shown, to rescind the approval of an allot-
ment and reject it.

Assistant Attorney-General Lionberger to the Secretary of the Interior,
February 15, 1897. (W. C. P.)

A letter from the Commissioner of the General Land Office in regard
to hearings on charges against the legality of certain Indian allotments
was referred to me by First Assistant Secretary Sims, with request for
an opinion upon the questions involved.

Other papers relating to similar matters were transmitted by the
Commissioner before and after said letter was received, and were re-
ferred to me for an opinion. Subsequently the Commissioner addressed
a letter to you requesting that all these matters be considered together

It seems in this particular instance allegations were made that the
lands covered by certain Indian allotments were covered by a heavy
growth of timber, which constituted their chief value, and that the
allotments were made for the benefit of timber speculators, whereupon
the Commissioner of the General Land Office ordered a hearing to
determine the facts. This action was talen under departmental letter
of December 6, 1895, to the Commissioner of the General Land Office,
wherein it was said:

In acordance with your recommendations you are hereby authorized to suspend
action on all Idian allotments in said States under section 4 of said act pending
investigation of the charges preferred against the same.

In the letter which called forth these instructions the Commissioner
of the General Land Office made the following statement and sugges-
tion:

I have temporarily suspended action on a number of allotment applications in said
States now in this office, and on a number of allotments which have been before the
Department and approved for patent, pending instructions from the Department in
the matter.

I respectfully suggest that this office be authorized and directed to suspend all
action on Indian allotments nder section 4 of the general allotment act of February
8,1887, in the States of Minnesota and Wisconsin, pending investigation thereof by
a special agent of this office as to the charges preferred against the same in the let-
ters transmitted herewith.

The instructions given by the Department when read in connection
with this letter from the Commissioner of the General Land Office
which called them forth are broad enough to justify his conclusion that
the order of sspension covered approved allotments as well as those
where applications were under consideration.
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I take it, however, that my opinion was desired upon the general
question as to the authority of the Secretary to investigate the legality
of an allotment after approval, rather than upon the question as to
whether the action of the Comnissioner of the General Land Offlce in
ordering hearings on charges against approved allotments was within
the scope of his instructions.

The Commissioner of Indian Affairs requested the Commissioner of
the Genera] Land Office to rescind his order for these hearings, con-
tending that the approval of any Indian allotment is a final determina-
tion of the right of the Indian thereto, and that thereafter there is no
authority to investigate the legality of the allotment. In support
of this contention he cites the decision in the case of Falconer v. Price
(19 L. D., 167), and a decision of December 3, 1888, in respect to selling
timber by the allottee after approval. He also argues that the ruling
of the supreme court that where a right to a patent has once been
vested in a purchaser of public lands, it is equivalent to a patent issuedl
is by analogy applicable to an Indian allotment.

The decisions of the supreme court (Stark v. Starrs, 6 Wall., 402, and.
Simmons v. Wagner, 11 Otto, 260), cited by the Commissioner of Indian
Affairs,- do not touch upon the question of the authority of this Depart-
ment to investigate the legality of an entry of public lands at ally time
prior to the issuance of patent, but announce the rule that a right once
vested, that is, by legal entry or purchase, is equivalent to a patent
against subsequent claimants of the land. These cases are not in point
here. The authority of this Department to investigate entries of the
public lands, and to cancel any entry shown to be illegal at aliy time
prior to the issuance of patent, is too well established to require the
citation of authorities in support of the proposition. By analogy this
same rule may be well applied to Indian allotments.

The departmental letter of December 3, 18S8, does not announce any
rule that should be recognized as controlling the question now under
consideration. Tat letter sim-plyinistructed the Commissioner of Indian
Affilirs that certain Chippewa Indians who had been given allotments
under a treaty with that tribe might be allowed to sell the timber upon
their allotments after approval by the President and prior to the issue
of patent thereon. This action does not by any means go to the extent
of saying that this Department would have no authority to investigate
as to the legality of any allotment at any time prior to the issue of
patent. It is true that the right under an approved allotment upon
which patent subsequently issues relates back to the date of approval,
but that has no influence upon the question now under consideration.

The decision in the case of Falconer v. Price (19 L. D., 67,) seems to
sustain the contention of the Commissioner of Indian Affairs. It seems
that Falconer applied to contest Price's allotment, and in the decision
thereof, after reciting that the allotment was approved by the Conmis-
sioner of Indian Affairs, and by the Department, and was sent to the
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General Land Office, with directions to issue patent thereon, but that
no patent had been issued, it is said:

Your office held that the allotment having been approved by the Department, the
question as to the right of Price was settled, and your office declined to order a hear-
ing in the case. Your action is approved. The decision of your office is affirmed.

There is no discussion of the question, no citation of authority, nor
anything to indicate the line of reasoning by vhich the conclusion was
reached. I can not agree with that conclusion. The duty of making
these allotments devolves upon the Secretary of the Interior, and while
the interests of the Indians should be carefully guarded, there is also
an obligation-upon him to watch the interests of the government and
to prevent the making of illegal allotments. A mistake may be cor-
rected or a fraud prevented at any time before the Secretary of the,
Interior, as the officer having charge of the public lands and their dis-
posal, completes his duties so far as to issue the patent provided for in
said law. Having been given charge of this work he is necessarily
thereby vested with authority to do whatever may be necessary to its
proper performance.

As said before, this question may be determined by applying the rules
which obtain as to the sale or other disposition of the public lands
nnder other laws. A homestead or other entry is subject to cancella-
tion at any time prior to the issuance of patent, for fraud or illegality.
That the same rule should be applied in Indian allotments as in the
case of final entries will not be seriously disputed.

After a careful consideration of this matter, I am of the opinion, and
so advise you, that the Secretary of the Interior has authority to inves-
tigate the validity of an Indian allotment at any time prior to the issue
of the first-patent provided for in the allotment act, and upon sufficient
cause shown, to rescind the approval of the allotment and reject it.

Approved:
DAVID R. FRANCIS,

Secretary.

MINING CLAIM-NOTICE-POSTING.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 11, 1897.
REGISTERS AND RECEIVERS,

United States Land Off ces.
GENTLEMEN: Your attention is directed to the fact that by decision

rendered by the Department on February 27, 1897, in the case of
W. H. Gowdy et al., v. The Kismet Gold Mining Company, the decision
rendered in said case on May 23, 1896, and reported in 22 L. D., 624,
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was modified, and paragraph 29 of the Mining Regulations amended so
as to read as follows:

29. The claimant is then required to post a copy of the plat of such survey in a
conspicuous place upon the claim, together with notice of his intention to apply
for a patent therefor, which notice will give the date of posting, the name of the
claimant, the name of the claim; the mining district and county; whether or not
the location is of record, and, if so, where the record may be found, giving the book
and page thereof; the number of feet claimed along the vein and the presumed
direction thereof; the number of feet claimed on the lode in each direction from the
point of discovery, or other well defined place on the claim; the names of all adjoin-
ing and conflicting claims, or, if none exist, the notice should so state.

According to the last decision of the Department, the amendment of
said paragraph will take effect on the first clay of June, 1897, and all
publications thereafter made must contain the information therein pre-
scribed. All publications made or started prior to that date are to be
treated in accordance with the practice of the Department existing
prior to the original decision in the case of W. 1H. Gowdy, et al., v. The
Kismet Gold Mining Company.

Said decision of ebruary 27, 1897, will be found published i Vol.
24 of Land Decisions, page 191.

Very respectfully, E. . BEST,
Acting Commissioner.

Approved:
Wm. H. SIMS,

Acting Secretary.

TvISSISSIli'PI LANDS-ACT OF FEBRIUARY 17, 1897.

INSTRITCTIONS.

DEPARTMENT OF TE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 22, 1897.
The REGISTER and the RECEIVER,

United States Land 0ffice, Jackcson, liississippi.
SIRS: The act of Congress, approved February 17, 1897, provides as

follows:
-A ACT to enable certain persons in the State of Mississippi to procure title to public lands.

Be it enacted by te Senate and House of Represeetatives of the Uvited States of America
in Congress assembled, That all persons who, prior to January nineteenth, eighteen
hundredandsnin ety-five, purchased in good faith from the State of Mississippi any
lands within the six miles or granted limits of the Mobile and Ohio Railroad, and
which lands were included in approved swamp-land list numbered seven, Augusta
series, their heirs or assigns, shall have the preference right for one year from the
passage of this act to enter under the homestead laws of the United States not
exceeding one hundred and sixty acres of the lands so purchased by them fom the
State of Mississippi and to purchase not exceeding one hundred and sixty acres
additional of such lands at one dollar and twenty-five cents per acre, or, if they



268 DECISIONS RELATING TO THE PUBLIC LANDS.

elect not to avail themselves of the homestead law, to purchase three hundred and
twenty acres of such land: Provided, owvever, That this act shall not affect the
rights of homestead claimants who, between the sixteenth day of February, eighteen.
hundred and ninety-five, and the twenty-seventh day of May, eighteen hundred and
ninety-six, made settlements and entries or filed with the local land officers applica-
tions to enter in good faith, under the homestead laws, any of the lands included in
the provisions of this act not occupied or actually and substantially improved by
such purchasers from the State.

SEc. 2. That all persons who have legally purchased any of the lands aforesaid at
tax sales shall be considered assigns within the meaning of this act.

Approved, February 17, 1897.

The act provides that persons who, prior to January 19, 1895, pur-
chased in good faith from the State of Mississippi any of the lands in
question, their heirs or assigns, shall have one year from the passage of
the act within which to enter, under the homestead laws, not to exceed
one hundred and sixty acres of land so purchased by them, and to pur-
chase from the United States, one hundred and sixty acres additional
at $1.25 per acre; or, if they do not desire to make entry under the
homestead laws, to purchase three hundred and twenty acres of said
land. It also provides that such act shall not affeet the rights of home-
stead claimants who, between February 16, 1895, and May 27, 1896,
made settlements and entries or filed applications to enter in good
faith, under the honestead laws, any of the lands included in the pro-
visions of the act not occupied or actually and substantially improved
by such purchasers from the State.

Section two provides that persons who have legally purchased any
of said lauds at tax sales shall be considered assigns within the mean-
ing of this act.

All persons applying to enter either under the homestead law or to
purchase any of such lands by virtue of their rights as purchasers from
the State, must present to you satisfactory evidence that they were
purchasers from the State prior to January 19, 1895, or are heirs or
assigns of such purchasers.

All persons who have made homestead entries of any of said lands
between the dates mentioned in the proviso to the first section of the
act, or had filed applications in the local office to make such entries,
are entitled to perfect their entries even as against the purchasers
from the State unless the-land entered or embraced in their application
was occupied or actually and substantially improved by such purchas-
ers from the State, but they must submit satisfactory evidence that no
portion of the land embraced in their entry or application to enter was.
so occupied or actually and substantially improved by any purchaser
from the State at the date of their entry or application.

If the purchaser from the State of any of the lands embraced within
the provisions of this act do not apply to make entry under the home-
stead law, or to purchase said lands within one year from the passage
of this act, such lands will be subject to settlement and entry under
the homestead law as other portions of the public domain, and nothing
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in this act will be so construed as to impair or affect the rights of any
homestead settler upon said lands, but such subsequent right will be
subject to the preference right of purchasers from the State for the
period of one year.

Respectfully, E. F. BEST,

Acting Commissioner.
Approved:

C. N. BLISS,

Secretary.

ABANDONED MILITARY RESERVATION-FORT CAMERON.

INSTRUCTIONS.

DEPARTME NT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 22, 1897.
REGISTER AND RECEIVER,

Salt Lakce City, Utah.
GENTLEMEN: The appraisers have appraised the lands in the Fort

Cameron, post and wood and timber, abandoned military reservation
at from ten cents to two dollars and fifty cents per acre.

The Secretary of the Interior has approved the appraisal of the lands
appraised at or above $1.25 per acre, and for lands appraised at less
than $1.25 per acre he has, under the law, fixed the minimum price of
such lands at $1.25 per acre. Therefore, no tract of land in this reser-
vation can be disposed of at less than $1.25 per acre, although you will
be governed by the appraisal in disposing of those lands appraised at
more than $1.25 per acre.

All of said lands, except the SE. 4 SE. Sec. 14, the NE. -Sec. 23 and
NW. &NW.i Sec. 24, T. 29 S., R 7 W., which contain buildings purchased
by Mr. John R. M4urdock from the government, and all school sections,
reserved by law from settlenent and entry, are subject to settlement
under the provisions of the act of August 23, 1894 (28 Stat., 491),
which, among other things, provides:

That persons who enter under the homestead law shall pay for such lands at not
less than the value heretofore or hereafter determined by appraisement, nor less than
the price of the land at the time of the entry, and such payment may, at the option of
the purchaser, be made in five equal installments, at times and at rates of interest
to be fixed by the Secretary of the Interior.

On April 9, 1895 (20 L. D., 303), the Secretary of the Interior directed
this office to issue instructions under said act of August 23, 1894, as
follows:

That the homesteader be given the option in making payment upon his entry of
these lands, of making his payments in five equal payments to date from the time of
the acceptance of his proof tendered on his entry, and that the rate of the interest
upon deferred payments be charged at the rate of 4 per cent per annum.
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In allowing entries for lands in this reservation, under said law, you
will in each case endorse on the application Fort Cameron Reserva-
tion, act August 23, 1894," and make the same notation on your abstract
of homestead entries.

Under the provisions of the homestead law, an entryman has the
right either to commute his entry after fourteen months from date of
settlement, or offer final proof under Sec. 2291 R. S. I entries under
said act of August 23, 1894, he may, at his option, commute after
fourteen months with fall payment in cash, or, after submitting ordi-
nary five year final proof and after its acceptance, he may pay for the
land the fll amount of the appraised value thereof or at not less than
$1.25 per acre, without interest, or he may make payment in five equal
installments, the first payment to be made one year after the accept-
ance of his final proof, and the subsequent payments to be made
annually thereafter, interest to be charged at the rate of four per cent
per annum from the date of the acceptance of final proof until all pay-
ments are made.

In case the full amount is paid after fourteen months from date of
settlement you will, if the proof is satisfactory, issue cash certificate
and receipt; and in the event that regular final proof is made, and the
full. amount then paid, you will issue final certificate and receipt; but
when partial payments are made the receiver will issue a receipt only
for the amount of the principal and interest paid, reporting the same
in a special column of the abstract of homestead receipts, and at the
time last payment is made, you will issue the final papers as in ordinary
homestead entries.

In issuing final papers you will make the proper annotations thereon,
as well as on the applications and abstracts, as before directed, to show
that the entry covers lands in Fort Cameron reservation.

You are further advised that the same rule, as to the allowance of
credit for residence prior to entry and for military service, applies to
entries under said act of August 23, 1894, as to other homestead entries.

Where, upon submitting final proofs the etrymen elect to make
payment for the lands entered in five annual installments, you are
authorized to make the usual charges for reducing the testimony to
writing, but as the final certificate and receipt cannot be issued until
the last payment is made you cannot charge the final commissions
until said final certificate and receipt are issued.

Where the entrymen submit final proofs and elect to pay for the
lands in installments, you will not give said proofs current numbers
and dates but will, if they are acceptable to you, make proper notes on
your records showing that satisfactory proof has been made and the
dates upon which the partial payments must be made, and then trans-
mit said proofs to this office, in special letters, and not in your monthly
returns, for filing with the original entries.

There are no guarantees to be taken in order to secure payment of
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the installments, but if, when each installment is due, any entryman
fails to pay the same you will report the matter to this office when
proper action will be taken in the case.

The said act of August 23, 1894, did not repeal the act of July 5,
1884 (23 Stat., 103), hence, parties qualified to make entry under the
second section of the latter act may do so without making other pay-
ment than the legal fee and commissions.

Sections 2, 16, 32 and 36 of this reservation are reserved for school
purposes.

On May 4, and August 5, 1895, you transmitted the applications of
John R. Murdock to be permitted to purchase, under the third section
of the said act of July 5,1884, the SW. I SW. I Sec. 13, NW.4 NW.4 Sec.
24, S. - SE. Sec. 4 and the NE.1 Sec. 23, T. 29 S., R. 7. W., sub-
divisions containing buildings purchased by him from the government.

Subsequently Mr. Murdock relinquished all claims to the SW. i
SW. i. Sec. 13, and the SW. SE. .Sec. 14, T. 29 S., R. 7 W. It there-
fore appears that the subdivisions containing buildings and which Mr.
Murdock is entitled to purchase are the following, viz: SE. i SE. 4 See.
14, the NE I Sec. 23, and NW. NW. Sec. 24, T. 29 S., R. 7 W.

You will advise Mr. Murdock that be will be allowed sixty days from
notice hereof, within which to make application to purchase the last
mentioned subdivisions, upon which the buildings are situated, and to
pay therefor the appraised value where that is fixed at or nore than
$1.25 per acre, and at the rate of $1.25 per acre for the subdivisions
appraised at less than $1.25 per acre, and inform him that if he fails
to make said purchase within the time specified the lands will become
subject to homestead entry by the first legal applicant.

In case the application is made and the purchase money tendered
you will issue cash certificate and receipt, modified to suit the case,
making the following notation on the margins thereof: "Purchased
under Sec. 3, act of July 5, 1884."

Issue notice to Mr. Murdock and in due time make report in accord-
ance with circular of October 28, 1886 (5 L. D., 204).

You will acknowledge receipt of this letter.
Very respectfully, E. F. BEST,

Acting Commissioner.
Approved March 22, 1897:

C. N. BLISS,
Secretary.
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SETTLEMENT RIGHT-STATE SELECTION.

BENSON V. STATE OF IDAHO.

No rights are secured by a settlement made for te purpose of securing the timber
on the land and not for the establishment of a home.

A State selection made prior to the official filing of the township plat is premature
and invalid.

Secretary lFrancis to the Commissioner of the General Land Office, January
(I. H. L.) 8 1897. (R. W. H.)

On July 16, 1894, Elmer E. Benson made application to enter, under
the homestead law, the W. A of the SE.j, the SE. 1 of the SE. See.
8, and the SW. i of the SW. 1 Sec. 9, Tp. 39 N., IR. 2 E., Lewiston land
district, Idaho. His application was rejected, on the ground that the
State of Idaho had selected the land under its grant for the support
and maintenance of an insane asylum, as provided by section 11 of
the act of July 3, 1890, for the admission of the State of Idaho into the
Union. (26 Stat., 215.)

On appeal to your office a hearing was ordered, which resulted in a
recommendation by the local office that Benson's homestead applica-
tion be allowed and the State selection canceled.
: Upon the State's appeal from this decision of the local office, your
office declined to allow said homestead application, for the reason that
you were not satisfied from the testimony that-

Benson went upon the land honestly and in good faith for the purpose of actual
settlement, and of honestly endeavoring to comply with all the requirements as to
settlement, residence and cultivation necessary to acquire title under the homestead
law, [being] of the opinion rather that his purpose from the first was speculative
only, in that he intended to obtain the valuable timber upon the land by means of
a homestead entry, without complying with the conditions of the homestead law.

This conclusion is supported by the facts as they appear in the
record. Benson was an unmarried man. He first went upon the lands
which was covered with valuable timber, about April 24,1894, cleared
about a quarter of an acre and laid eight small unhewn. logs in square
form as a foundation of a cabin. In the latter part of May, or early
part of June following, he finished the cabin with logs of the same sort,
and after that did nothing more upon the land up to the time of the
hearing.

There is no disinterested testimony as to Benson's good faith, his
only witnesses being his brother Orin L. Benson, and Mace E. Kent,
both of whom had contests pending against the State's selection of
neighboring tracts, and who depended, each upon the other, for evi-
dence to support their claims.

Against this testimony the State produces two witnesses, Florence
and Jordan, the former a public officer and the latter his assistant,
who were employed by the State to maie the selections under its grant
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from (Congress; and, inasmuch as the law (act of March 3, 1893,) pro-
vided that the preference right of selection for the period of sixty days,
given therein to the States, " shall not accrue against bona fide home-
stead and pre-emption settlers on any of said lands at. the date of filing
of the plat of survey of any township in any local office of said States,"
it must be presumed, in the absence of evidence to the contrary, that
the State's selecting agents used due diligence to discover evidences
of settlement, and were careful to avoid the selection of occupied
tracts.

Both Florence and Jordan, on behalf of the State, swear that they
went over this land in May, 1894, and sawano indications of settlement
or improvements alleged to have been made on the ground in April.

Upon weighing the testimony, I find that whatever settlement there
was on the land was only a colorable one, and made to anticipate the
filing of the map and the selection of the State, with a view to secur-
ing the valuable timber thereon, and not for a home.

In Dobie v. Jameson (19 L. D., 91), Little v. Duramt (3 L. D., 74),
MeWeeney v. Greene (9 L. D., 38), and many other cases, it is held that
" the acts of settlement upo usurveyecd land must be of such a char-
acter, and so Ol)en and notorious, that the public generally may have
notice of the settlers' claims." The rule as laid down in Wright v.
Laison (7 IL. D., 555), applies as well to this case as to entries under
the act of June 3, 1878. It is that " a settlement for the purpose of
securing the timber O the land, or for any other purpose than estab-
lishing a home, is not a bona fide settlement within the meaning of said
act."

Your decision declining to allow Benson's homestead application is
therefore affirned.

Among the specifications of error in the claimant's appeal is the
following:

The Hon. Commissioner erred in- not holding and deciding that the selection by
the State of Idaho, embracing the land in controversy, was prenaturely made, and,
as such, was and is absolutely void.

It appears from 'the record that the plat of township 39, range 2 E.,
B. M., was received at the local office at Lewiston, on May 4, 1894, and
that George B. Florence, State selecting agent for Idaho, selected the
land in controversy on June 30, 1894, for the insane asylum (List No. 3),
under the grant contained in section 11 of the act of July 3,-1890 (2'6
U. S. Stat., 215), providing for the admission of Idaho as a State into the
Union. -The plat, however, was not officially filed in the local office
until July 2, 1894. Prior to this date, under rules established by the
Department, the land embraced in said approved plat was not subject
to entry or selection (4 L. D., 202).

In Campbell v. Jackson (17 L. D., 417), it is held-
That an application to enter land, which is not subject to entry at the time the

application is made, confers no rights upon the applicant. This was held in Goodale
10671-VOL 24-18
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v. Olney (13 L. D., 498), and i Maggie Laird, on page 502 of the same volume...
The same rule would prevail in the ase of a selection by a State, and it must be made to
appear, that at the time the State applied to select the land, it was subject to such
selection. Otherwise, no rights would be secured by the application.

In Lansdale v. Daniels (100 U. S., 113), Mr. Justice Clifford said:

Beyocnd doubt the declaratory statement was a nullity, as it was filed at a time
when the act of Congress gave it no effect. The fact that it remained in the local
office will not remove the difficulty, as it was nade and filed without authority
of law.

The Department makes no distinction between entries by individuals
and selections by States or corporations uider Congressional grants,
as to the time when their rights, respectively, attach, unless the lan-
guage of the grant itself makes au exception to the general rule, as
stated above, which is not claimed in the present case.

The State selection of the land in question, inadle June 30, 1P94, prior
to the official filing of the township plat on July 2, 1894, was therefore
premature and invalid. (William Herth, 22 L. D., 385.)
- No right, however, accrues to Benson, because his settlement was
not bona fide and his application was speculative.

The land in question is still a part of "the surveyed, unreserved
and unappropriated public lands of the United States within the limits
of the State," and subject to selection by the State under the direction
of the Secretary of the Interior, as provided in section 14 of the act of
July 3, 1890, provided that, at the time of exercising its right, the land
is not occupied by a bona fide homestead settler or reserved under any
other law for the disposal of the public lands.

PRACTICE-ORDER FOR HEARING-RAILROAD GflANT.

ST. Louis, IRON MOUNTAIN AND SOUTHERN Ry. Co. v. MCCLAINE.,

Au order for a hearing issued by the General Land Office, on the appeal of an appli-
cant from the rejection of his application to enter, operates as a disposition of
said appeal, and its want of regularity is thereafter not material.

Land not protected by withdrawal and embraced within a bona fide settlement claim
is not subject to indemnity selection.

Secretary Bliss to te Commissionier of the General Land Office, March
(1 H. IL.) 15, 1897. (W. M. W.)

The case of the St. Louis, Iron Mountain and Southern Railway
Company . John HE. McClaine has been considered, on the appeal of
the former from your office-decision of. November 9, 1895, holding for
cancellation its list of selection as to the E. J of the NW. of Sec. 17,
T. 22 N., R. 3 E., Ironto n, Missouri, land district. a

* The land in question is within the indenity limits of the grant to
the Cairo and Fulton Railroad Company, now the St. Louis, Iron Moun-
tain and Southern Railway Company by the act of July 22, 1866 (14
Stat., 338), and was selected by the company July 12, 1894, per list No. 1.
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The withdrawal made in favor of said road was revoked August 15,
1887. See circular, 6 L. D., 131, 133.

The records of your office show that, oln June 6, 1869, one Gish made
homestead entry for the NW. i of See. 17, T. 22 N., R. 3 E., which was-
canceled October 7,1876; that on October 14, 1878, Austin Fuller made
homestead entry for the S. of the NW. I of said section, which was
canceled on May 5, 1886; that on December 26, 1885, Andrew Inman
made homestead entry for the NE. i of the NW. i of said section, which
was canceled May 26, 1893.

On August 3, 1894, John H. McClaine filed in the local office his appli-
cation to make homestead entry of the tract in controversy, which
application was rejected for conflict with the selection made by the
railroad company.

McClaine appealed to your office.
On June 20,1895, your office considered McCiaine's appeal, and found

that he based it on the ground that he made bona fide settlement upon
this land May 28, 1894, with the intention of entering it under the
homestead laws; that on the same date
'he applied at the local office of the clerk of the court of Ripley county, for the
purpose of making application to homestead this tract, bt oing to his not being
familiar with the description of the land, he made out his application papers in
blank, and left then with the clerk until the proper description could be furnished,
and feeling secure in his position as possessor in fact, he deferred perfecting his-
application until August 1, 1894; that his improvements consisted of a dwelling
house, 19 by 25 feet, and about twenty acres cleared and in cultivation,

and that his improvements were made before the company's. selection
and were worth about $1,050.

On tis showing your office directed a hearing, after due notice to
the parties in interest, to establish the exact condition-of the land at
the date of its selection by the railroad company.

On September 6, 1895, the hearing was had, after due notice to
each of the parties. Both parties appeared by attorneys at the hear-
ing.

-The evidence- submitted at the hearing on the part of McClaine.
shows, without conflict, that about October 1, 1893, Mc~laine and his
wife moved on this land; that at that time there were improvements ol
the land, consisting of a log house and two stables; afterwards,
Mc~laine built a one-room log house, a fraine smoke house, dug two cis-
terns and made rails to fence a portion of the land; that on July 1,
1894, McClaine had some of the land in cultivation; that MClaine's
residence on the tract has been continuous since October, 1893. The
county lerk of Ripley county, Missouri, testified that on May 28,
1894, McClaine went to his office to make out his homestead application
papers, for land embraced in Sec. 17, T. 22 N., R. 3 E., but was in
doubt as to the correct description of the land ol which he settled, so
he (the clerk) filled out the blanks, except the description of the tract,
and MeClaitne signed the papers and left them and the necessary fees-
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with the clerk; after that, and before August 1,1894, Mclaine ascer-
tained the correct description of the tract he intended to enter, and
went to the clerk's office to get his application pal)ers, and thereupon,
at the suggestion of the clerk, executed a new application to enter,
dated August 1, and filed August 3, 1894.

The railroad company did not introduce any evidence.
The register and receiver made no decision, but transmitted the evi-

dence and record to your office, and,in view of the somewhat irregular
proceedings in the case, you exercised your supervisory authority and
passed upon the whole record as it was presented.

On September 24, 1895, resident counsel for the railroad company
fled a motion in your office to dismiss the appeal of McClaine from the
action of the local officers of August 3, 1894, rejecting his application.
Said motion was-based upon the ground that the appeal was not served
upon nor any notice thereof griven to the railroad company.

Upon consideration of the case on.the merits, your office set aside
the action of the local officers in rejecting McOlaine's application,

as being eontrary to the facts and merits of the case, and, under this showilg, I will
hold that it is immaterial whether a notice of said appeal was served upon the
railroad, or whether he had filed any appeal.

Your office further found that

McClaine had a bones Jide settlement and residence opon the land prior to its selection
by said railroad company, and also that he endeavored to make homestead entry for
the tract May 28, 1894.

In its appeal, the company alleges error i your office. de(isio on
five grounds, all of which may practically be considered under two
general heads: 1. Did your office err in its action on the company's
motion to dismiss McOlaine's appeal? 2. Wasthe finding of your office
erroneous in holding that McClaine's settlement and iurovement on
the land were sufficient to defeat the railroad company's selection?
Each of these must be answered in the negative.

Your office evidently treated Mclaine's appeal as an application for
a hearing, and as such found it was sufficient to justify an investiga-
tin. The matter of ordering a hearing was discretionary with you.
Reeves v. Emblen, 8 L. D., 444; Ulitalo v. Kline et al., 9 L. D., 377.

The action of your office in ordering the hearing has not been ques-
tioned by the company. It is clear that your office had authority to
make the order for an investigation without notice to the railroad
company. When that action was taken it disposed of the appeal' the
case was not pending on said appeal at the time the motion to dismiss
it was filed, nor when it was decided on the merits. When the hearing
was ordered, in a legal sense, the whole case was sent back to the local
officers for disposition de novo by them in the light of such evidence as
might be adduced by the parties.

At the time your office decided the case on its merits, the case was
pending on the report of the register and receiver and the evidence



DECISIONS RELATING TO THE PUBLIC LANDS. 277

taken at the trial. The irregular manner in which the case on its
merits reached your office can not be held to revive the original appeal,
in fact it had nothing to do with it.

The motion to dismiss clearly related to an immaterial matter.
From a careful examination of the evidence, the conclusions reached

by your office are concurred in.

PRACTICE-NOTICE OF APPEAL-BURDEN OF PROOF.

MAJORS V. RINDA.

Rule 105 of Practice, providing for the service of notices pon attorneys, is one of
convenience, and not of exclusive right; hence an appeal is not defective in the
matter of notice, if the service is made upon the appellee, and not upon. his
attorney.

The local officers, after due notice given, may inspect the premises in dispute, and
use the iformation thus obtained as an aid to the proper understanding and
valuation of the evidence adduced at the heariug.

The burden of proof is properly upon one alleging the mineral character of a tract
that has, prior thereto, been adjudged agricultural.

Secretary Bliss to the Commissioner of the General Land Office, March,
(I. H. Ln) 24, 1897. (E. B., Jr.)

This is an appeal from the decision of your office dated September
25, 1896, in a proceeding wherein Alexander Majors appears as con-
testant against the homestead entry of Venzel 0; Rinda, made January
21, 1895, for the SE. j of the SE. 1 of section 13, T. 10 N., R. 4 W.,
Helena, Montana, land district, the grounds of Majors' contest, as set
out in his corroborated affidavit thereof, filed February 27, 1895, being
that the land is more valuable for the gold it contains than for agricul-
ture, and that he claims the same under placer locations made December
3, 1894. The decision of your office was in affirmance of the decision
of the local office dated May 26, 1896, after hearing duly had June 17
to 29, 1895, and held the land to be agricultural and not mineral in
character and dismissed the contest.

Mr. George B. Foote, attorney for Rinda, has filed a motion to dis-
miss the appeal on the ground that the same was not served upon him
(Foote) as required by the Rules of Practice, citing Rules 86, 104, and
105.

The rules are cited as follows:
RULE? 86. Notice of a appeal from the Commissioner's decision must e filed in

the General Laud Office and served on the appellee or his counsel within sixty days
from the date of the service of notice of such decision.

RULE 104. In all eases, contested or ex parte, where the parties in interest are
represented by attorneys, such attorneys will be recognized as fully controlling the
cases of their respective clients.

RuLE 105. All notices will be served upon the attorneys of record.
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It appears from the record that notice of your office decision was
mailed to Majors' attorney on October 2, 1896, and that on December
10, 1896, within the seventy days allowed in such case (Rule 87y,
Majors, by his attorney, filed an appeal, a copy of which was received
by Rinda, himself, the same day, having been mailed to him the day
preceding. It does not appear that any direct notice of appeal was
given Riida's attorney. None was necessary in view of the notice to
Rinda (New Orleans Canal and Banking Co. v. State of Louisiana,
5 L. D., 479; and Northern Pacific R. R. Co. v. Bass, 14 L. D., 443).
Rule 86 is specific and controlling as to the person to whom the notice
may be given. Rules 104 and 105, under the subhead Attorneys,"
were intended to give due recognition to attorneys practicing before
the land department, in their representative capacity, but not to oper-
ate in any way to accord to them standing or authority there superior
to that of their clients, nor divest the latter of the right to recognition
and supreme control in litigation. Rule 105 is one of convenience and
not of exclusive right. The motion is accordingly denied.

Of the numerous errors assigned in the appeal, only three require
any consideration:

1. Error to hold that the burden of proof is upon the plaintiff.
2. Error not to find that the local officers ignored the weight of the evidence and

rested their conclusion as to the character of the land upon alleged tests made in
their presence upon the laud and by partisans of the defendant procured by him for
the purpose and upon uusworu testimony there received by the local office and error
not to reverse their decision because thereof.

3. Error not to find that the land is shown to be mineral in character as a present
fact and more valuable for nining purposes than for agricultural purposes.

The land above described has been the subject of litigation before
the land department fr several years. It is within the granted limits
of the Northern Pacific Railroad Company, and adjoins the city of
Helena, Montana, o the north. Application having been made on
July 2, 1881, by Karl Xleinschmidt and others to make mineral entry
for the land, the said company and Rinda filed protests against the
same, alleging the land to be agricultural. Uponi the testimony sub-
mitted at a hearing in June, 1888, at which the mineral applicants
made default, the local office decided the land to be non-mineral.
Your office affirmed the decision of the local office, and on May 24,
1889, canceled said mineral application. A second hearing involving
the land was had in July, 1889, at which Rinda, said company and
Majors were parties, the company claiming under its grant and Rinda
and Majors as applicants to make homestead entry therefore. The his-
tory of this second case is given in Rinda v. Northern Pacific R. R.-Co.
et al. (19 L. D., 184). The right of entry was awarded by the Depart-
ment to Rinda, as against Majors, by virtue of his successfnl contest
against the mineral application of Kleinschmidtet al. and of his prior
homestead application, it being held that, despite his prior settlement,
Majors, who had previously made and relinquished a homestead entry
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for another tract, could not make a second entry under the act of
March 2, 1889 (25 Stat., 854), in the presence of Rinda's adverse claim.
IRinda's entry above mentioned, now under attack by Majors, was made
pursuant to this decision.

The decisions of the local office and your office in the first contest
involving this land and the entry of Rinda pursuant to the decision of
the Department, were beyond question abundantly effective to bestow
upon this land a strongly agricultural status, and to place upon any-
one thereafter asserting its character to be mineral, the burden of
proof. The onus was therefore rightly placed upon Majors.

I am unable to discover from a very careful examination of the record
before me any evidence of irregularity, or of undue or improper influ-
ence by or in behalf of the defendant, in or in connection with the
visit of the local officers, July 17, 1895, to the land, and their personal
examination thereof. Their visit and examination were in pursuance
of motion and notice duly made and given, and it does not appear that
the information thus gathered by them was used by them otherwise
than as an aid to the proper understanding and valuation of the
evidence adduced at the hearing, nor that they substituted in any
extent their personal knowledge of the character of the land for
such evidence. The second assignment of error is not therefore well
founded.

The testimony taken at the hearing is very voluminous, and, as to
the character of the land, very conflicting. At both previous hearings
hereinbefore mentioned Majors testified very positively that the land
was non-mineral in character. He had resided upon the land since about
April, 1882, he stated, and had had experience as a miner and had pros-
pected it and was satisfied that it was not worth anything for mining
purposes. He testified at the hearing in the case at bar that when he
learned that the Department had awarded the land to Rinda he went
ahead and prospected it, and in the latter part of November, 1894, dis-
covered gold, and on December 3, following, located one-half of the
land as a placer claim for himself and the other half for his wife. Cer-
tified copies of these locations covering the entire forty acres are on
file-the location for the north twenty acres made in the name of said
Majors and for the south twenty in the name of his wife.

It is not necessary to discuss the testimony as to the character of
this land at any length. It has been very carefully read and consid-
ered. The land has been quite thoroughly prospected. According to
the testimony for Majors, gold, ranging from minute particles to nug-
gets as large as a pea, is quite evenly distributed throughout the
entire soil (which is gravelly, with some boulders), from the grass roots
down to an unknown depth; and will pay from about two to six dollars
per day per man, with the use of water which can be readily obtained
at reasonable cost; and the land is of but very little value for agri-
culture. Rinda's witnesses testify that from extensive and careful
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examinations of ground taken from the same shafts, holes, and points
on the surface, from which Majors and his witnesses obtained the
ground they tested, they (the former) could only get, at the best, a few
scant colors of gold and very often nothing at all; that the mineral
product of the land would not, at the utmost, amount to more than a
few cents per day per man with plenty of water and improved processes;
and that by the reasonable use of water and fertilizers the land is far
more valuable for agriculture than for mining. Nearly all of the wit-
nesses for the respective parties testified that they were experienced
miners. The local officers who saw and heard the witnesses evidently
gave more credence to those of the entryman, Riinda, and, I an con-
strained to believe, properly so, from my reading of the testimony.

The burden of proof has not been successfully carried by Majors, and
his contest must therefore fail. I find no warrant to disturb the decision
of your office, and the same is accordingly affirmed.

PRACTICE-RECONSIDERATION OF CASE-TIMBER CULTURE
APPLICATION.

NORTHERN PACIFIC E. 1R. CO. V. COFFMAN ET AL.

Prior to the issuance of patent, the land departlent uay re-opel a case, to correct
an error in the decision thereof, and readjudicate the same, after due notice to
the parties.

The right secured by a timber culture application, erroneously rejected and pending
on appeal, may be exercised by the heir of the applicant.

Secretary Bliss to the Commissioner of the General Land Office, il1arck
(T. H. L.) 25, 1897. (A. B. P.)

This case involves the SE. i of See. 19, T. 15 N., R.. 42 B., Walla
Walla, Washington.

The land was within the limits of the executive withdrawal on
amended map of general route filed by the Northern Pacific Railroad
Company February 2,1872, and fell within the indeiaaity limits of said
company's grant on map of definite location of its road filed November
17, 1880.
. It appears that Thomas H. Coffman made timber cultmire application
for the tract in June, 1883, but the same was rejected by the local
officers because of conflict with the said withdrawal of 1872. Coffmnan
appealed.

On March 20, 1884, the company selected the land for indemnity pur-
poses under its grant.

The appeal of Coffman was considered by your office on October 2,
1888, and the decision below was reversed. Upon the company19
appeal to this Department, your office decision was, on August 8, 1894,
affirmed. Coffman was thereupon allowed thirty days after notice
within which to make timber culture entry for the land, in Which event
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it was directed that the company's selection should be canceled, but
otherwise, his application would be finally rejected and the company's
selection allowed to stand.

On June 10, 1895, the local officers reported that notice had been
given as directed, by letter addressed to Coffman at Colfax, Washing-
ton, but the letter had been returned uncalled for. pon this report
your office, on June 26, 1895, finally rejected Coffman's application and
closed the case.

It further appears that on July 8, 1895, Maul A. Coffman filed in the
local office her affidavit, dated May 13, 1895, at Bexar county, Texas,
setting forth that she is the only child of Thomas Coffman, deceased;
that said Thomas Coffman never exercised is right to miele timber
culture entry; and that at the date of his timber culture application
for the land in question, he was qualified to make such an entiy. She
at the same time tendered the necessary fees, and formally applied to
be allowed to complete the timber culture filing of her father.

The affidavit and application were at once forwarded by the local
officers, and it1)oit examination thereof your office, on August 3, 1895,
re-opened the case for further consideration, and returned the applica-
tion papers to the local officers for appropriate action, with directions
that Miss Coffimnan be advised thereof, and allowed thirty days within
which to male entry for the land in accorc:ane with the provisions of
the timber culture awv (20 Stat., 113), if found qualified and entitled to
do so, in -which event it was further directed that the company's selec-
tion of the land be canceled.

From this action by your office the railroad company has appealed.
By the errors assigned in this appeal it is, in effect, asserted:
1. That having finally rejected the application of Thomas H. Coff-

man, oil Julne 20, 1895, your office was without authority thereafter to.
reopen the case in the absence of any motion for rehearing by either
party;

2. That Thomas II. (Joffmau having failed to -rmake entry during his
life, it was error to allow his daughter to complete his timber culture
application by entry after his death, under the timber culture act; and

3. That in the absence of notice to the colapaily, your office was
without authority to consider, in any manner, the application of
Maud A. Coffinan.

The point raised by the first assignment is, in my judgment, wholly
untenable. While it is true that the case was formally closed, as
stated, and the company so notified by your office, it does not follow
that the Land Department thereby lost jurisdiction of the land
involved, prior to patent to the company, so as to absolutely preclude
a reopening of the case of its own motion, or upon application of any
party interested, in the event it should subsequently appear that the
action in closing the case was probably premature, or otherwise errone-
ous in any respect. Of course it would be improper to re-open, and
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proceed with the re-adjudication of a case without notice, but such does
not seem to have been done or attempted in this case. The records of
your office show that the attorneys of the appellant company were
advised by letter the very day the action complained of was taken,
not that the application of Miss Coffman had been allowed, but that
the case had been that day "re-opened, with a view to the allowance
of said application, the letter closing with the statement: "You will
take due notice hereof." This notice gave the company abundant
opportunity to reappear and do whatever was necessary to protect its
interests in the premises.

Nor is there, in my judgment, any merit in the third assignment of
error. The simple act of re-opening the case was in no sense a read-
judication of any question involved in it, and from the very nature of
the proceeding, could not be.. Notice of that act, was duly given, and
the company was thereby afforded every opportunity of defending the
newly presented application that it could have had, if it had been noti-
fied before the case was reopened. There has been, as yet, no final
action in the case in favor of Miss Coffmnan. She appears to have been
allowed by the local officers to make tinber culture entry for the land,
on September 11, 1895, and the entry papers were forwarded to your
office, and are filed in this record (though not properly a part thereof),
but there has beeii no action thereon by your office. The company has
still the right, and will be allowed to appear and protect its interests
in the premises, by interposing such defense as it may wish. While,
therefore, it would have been. the better practice, upon the receipt of
the application of Miss Coffman, to have notified the company to show
cause, if any it could, why the case should not be re-opened for the
consideration of that application, yet I (o not think the failure to do
so, was, under the circumstances of this case, reversible error. As the
company still has opportunity to make any defense not now properly
presented by its said appeal, I do not see that any good could be
accomplished by sustaining its appeal i this particular even were it
otherwise proper to do so.

The second assignment of error goes to the merits of the controversy
as far as they can be determined at this stage of the proceeding. It
involves a denial of the right of Malud A. Coffman, as the legal heir of
Thomas H. ioffman (if indeed she is such) to complete the latter's
application or filing by entry under the timber culture law. The facts
on this point are that Thomas II. Coffinan while in life, did everything
he could do toward perfecting his entry. He filed his application to
enter as early as June, 1883, and tendered the necessary fees, as shown,
but the same was rejected for the reasons stated, which action was
afterwards held to be erroneous by this Department. But for this
erroneous action his entry would have been allowed and in all proba-
bility, before this time, passed to patent. Thus by the erroneous
action of the local office he was prevented from making any further
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compliance with the timber culture law, and was compelled to await
the final adjudication of his rights upon his appeal, which he did, and
although his appeal was filed in 1883, it was not acted upon until 1888,
a seemingly.unreasonable delay, due to no fault of his. By his affida-
vit filed in this case Qctober 27, 1887, it appears that at. that date he
had erected two miles of fence on the land (presumably enclosing it) at
a cost of $320. He also, at the same time, filed a renewal of his appli-
cation to enter the land, but no action appears to have been taken
thereon.

Can his heir now complete his entry, and by further compliance with
the law thereunder save the land and the improvements thereon?

In the case of Southern Pacific Railroad Company v. Sturm (2 L. D.,
546), which arose under the timber culture law, an d was in some respects
similar to this case, Secretary Teller held:

Although Sturm did not actually make an entry of the tract, he nevertheless
applied in good faith so to do and tendered the requisite fees ... . And just as
there is no difference in principle between a case where-the filing was recorded and
one where the filing was offered and rejected, neither is there any difference in such
a case as this, sof ar as the applicant's rights are concerned, for they inure to the
benefit of the heirs. That the tract was subject to his entry cannot, in the light of
the aforesaid state of facts, be questioned. His right to enter the tract was -lot
prejudiced by the register and receivers denial of his application. See Dnfrv a.
Northern Pacific Railroad Company (2 Copp, 51), and Shepley et ai. a. Co-wan et al.
(91 U. S., 330).

But inasmuch as he vas prevented by death from perfecting his application, entry
will be allowed in proper form in the name of his heirs, provided the same is made
within ninety days from receipt of notice hereof.

The principle announced in that case has been followed by the Depart-
ineut in a number of cases. In Tobias Beckuer (6 L. D., 134-7) it was
said:

The broad underlying principle that controls the question is-that when a person
initiates any right in compliance with, and by authority of the public land laws, and
dies before completing or perfecting that right, it will not escheat and evert to the
government, but inure to those on whom the law and atural justice cast a man's
property, and the fruits of his labor after his death.

See also the case of Rosenburg . Hale's Heirs (9 L. D., 161); O00on-
ner v. Hall et al. (13 L. D., 34); Thompson v. Ogden (14 L. D., 65);
Bellamy v. Cox (24 L. D., 181).

In the present case the right of entry was lawfully initiated by
Thomas H. Coffinan by the filing of his application and the tender
by him of the requisite fees; and he appears to have done all he could
to perfect his entry while in life. The land was undoubtedly subjeet to
entry when his application was presented; and, therefore, the right
initiated by hint could not be prejudiced by the action of the local offi-
cers in rejecting his claim.

- nder the authorities cited, I am of the opinion that upon his death
the right thus initiated, though uncompleted, inured to his heirs, and
that they should be allowed to perfect the right by entry under the
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timber culture law. The application of Maud A. Coffrnan, as such heir,
however, is not before me for action on this appeal, and no question
relative to that application as allowed by the local officers is intended
to be decided. All that is now decided is that the lawful heir or heirs,
if any, of ThomasH. Coffinan should be allowed to perfect the entry
initiated by him. Whether Maud A. Coffrnan has properly shown her-
self to be such heir is not a question now before me. Upon that quest
tion the company will be allowed ample opportunity of proper defense.

In view of the foregoing, I find no error in the decision appealed
from, and the same is therefore affirmed.

LAND RESERvED ROM ENTR-APPLICATION.

LOWELL D. TE TEr.

Lands embraced within a departmental order directing their reservation ntil fr-
ther instructions are not subject to entry during the pendency of said order.

Secretary Bliss to the Commissioner of the General Land Office, March
(. H L.) 25, 1897. (C. J. G.)

I have considered the appeal of Lowell D. Teter from your office
decision of March 29, 1895, wherein is affirmed the action of the local
office in rejecting his homestead application for the W. 0 of SW. -, Sec.
13, T. 17 i.R R. 2 E., Guthrie land district, Oklahoma.

The said application was rejected
for the reason that the schedule of lands opened to settlement by the President's
proclamation dated September 18, 1891, on September 22,1891, does not show tract
described to be open to entry.

The record shows that the laid in question was embraced in allot-
nent No. 104, made .to Sydney, an Iowa Indian. The said allotment

was approved by the Department and patent regularly issued therefor.
Subsequently, under the provisions of the act of October 19, 1888 (25
Stat., 612), the said Indian relinquished said laud to the United States,
and the patent therefor was canceled. At the same time your office
was "directed to reserve the lands thus relinquished until further
instructions concerning the disposition of them."

If there were any question as to the proper disposition of the land
embraced in this allotment after its relinquishment by-the allottee and
the cancellation of the patent, or from whatever cause, the Secretary of
the Interior undoubtedly possessed the )ower and authority to hold
said land in reservation subject to future instructions. In the case of
Wolsey vj. Chapman (101 U. S., 755) .the supreme court held that the
act or order of the head of a Department, within the scope of his power
or authority, is in contemplation of law, the act or order of the President.

So long, therefore, as the instructions referred to remain unrevoked,
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the land in question is not subject to entry. Accordingly the action of
your office in rejecting the appellant's application to enter said land
was entirely proper.

Your said office decision is hereby affirmed.

INDIAN LATNDS-PATENT-ACT 0F JANUARY 20, 1 S95.

:IA RDY V. aMCCLELLA1N ET AL.

The patents issued on Indian allotments in the Cherokee Outlet were not conditional,
but conveyed a fee simple title, anid the Department is consequently without
jurisdiction over the lands eovereel by said patents.

The act of January 26, 1895, authorizing the Secretary of the Interior to cancel
patents issued on Indian allotments, for the correction of mistakes therein, is
limited in its operation to a specified class of trust patents, and is not applicable
to a patent that conveys a title in fee simple.

Secretary Bliss to the Commissioner of the General Land Office, March
(I. H. L.) -25, 1897. (E. M. R.)

This case involves the SE. . of See. 23, T. 27 N., R. 1 W., Perry,
Oklahoma.
* The record shows that this tract of land is covered by Cherokee
Indian allotments Nos. 56 and 57, made on behalf of John F. McClellan
and Mary E. McClellan, and were approved by the Department on
September 8,1893, and patents issued thereunder oni November 18,1893.

Jule 17 1895, Noah [Tardy made homestead application for the above
described land, which was rejected by te local officers on account of
the allotments made to the McClellans.

An appeal having been taken, your office decision of August 27, 1895,
was rendered, affrming the action of the local office,from which decision
Hardy appeals to the Departmeut, alleging-
that the said appellees obtained this land fraudulently by allotment wherein the
agreement between the United States and the Cherokee Indians providing for allot-
ments were not complied with by these appellees. That this land so allotted is not
now nor never was used for farm purposes and that they have not now and never
had any valuable farm improvements, that these appellees had not lived in that part
of the territory and at the time provided by the proclamation and the law governing
these allotments. That they did not conform to the wishes and requirements of the
association of settlers on the Cherokee strip and that these appellees were not enti-
tled under the law to these allotments. That patents were erroneously issued by
the United States to these appellees for this land-

wherefore the appellant asks that the patents be canceled.
There is contained in the record the affidavits of James W. Hamilton

and A. J. Blackwell-that of the former being as follows:
Personally appeared before a notary public came James W. Hamilton who upon

his oath says that he is acquainted with, and has been since about 1872, the tract
now known as John F. McClellan and Mary E. McClellan allotments, viz. The south-
east quarter, section 23, town. 27 range one west of the I. M. and knows that there
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never was any sign of any permanent and valuable farm improvements of any kind
or description ever made upon said land by any Indian or any other person prior to
1891, and that there was never any improvements of farm nature, made upon any
lands adjoining or in the vicinity of said land by Charles M. McClellan or the allot-
tees of said land. That he has for several years known that the home of the allottees
and Charles M. McClellan and family was in the Idian Territory east of the 960
but that said Charles hI. McClellan had at one time a cattle ranch upon the eastern
portion of the strip or triangle part of the Cherokee outlet.

In the affidavit of Blackwell the only material portion sets forth that
the McClellan allotmnents- had originally been located about six miles
east of where they are now located, but that one Owens, whom he
alleges had a contract with Charles McClellan, succeeded in having
them located adjacent to the townsite of Blackwell.

By the act of Congress of March 3, 1893, 27 Stat., 612, page 641, in
speaking of the Cherokee outlet, after reciting that a commission had
been appointed to enter into an agreement with these I ndians, it is
stated that-
said agreement is iully set forth in the message of the President of the United States,
communicating the same to congress, known as executive document numbered fifty-
six, of the first session of the Fifty-second Congress, the lands referred to being com-
monly known and called the " Cherokee Outlet;" and said agreement is hereby rati-
fied by the Congress of the United States.

Article five of that agreement, as found on page 18 of said document,
is as follows:

Fifth. That any citizen of the Cherokee nation who, prior to the first day of
November, 1891, was a bona fide resident upon and further had, as a farmer and for
farming purposes, made permanent and valuable improvements upon any part of the
land herein ceded and who has not disposed of the same, but desires to occupy the
particular lands so improved as a homestead and for farming purposes, shall have
the right to select one-eighth of a section of land, to conform, however, to the United
States surveys; such selection to embrace, as far as the above limitation will admit,
such improvements. The wife and children of any such citizen shall have the same
right to selection that is above given to the citizen, and they shall have the prefer-
ence in making selections to take any lands improved by the husband and father
that lie can not take until all of his improved land shall be taken

Tlat any citizen of the Cherokee nation not a resident within the land herein
ceded, who, prior to the first day of November, 1891, had for farming purposes made
valuable and permanent improvements upon any of the land herein ceded, shall have'
the right to select one-eighth of a section of land to conform to the United States
surveys; such selection to embrace, as far as the above limitation will admit, such
improvements.

In the agreement made for the cession of the Cherokee outlet it is
provided that-

It is further agreed and understood that the number of such allotints shall not
exceed seventy (701 in number and the land allotted shall not exceed five thousand
and six hundred (5,600) acres; that such allotments shall be made and confirmed
nuder such rules and regulations as shall be prescribed by the Secretary of the Inte-
rior, and when so made and confirmed shall be convseyed to the allottees, respectively,
lby the United States in fee simple.

In other words, that the patent given should convey absolutely the
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title of the government. And in fact the patents issued under this
agreement were unconditional and conveyed a fee simple title.

The act of January 26,1895 (28 Stat., 641), is as follows:
That i all cases where it shall appear that a double allotment of land has hereto-

fore been, or shall hereafter be, wrongfully or erroneously made by the Secretary
of the Interior to any Indian by an assumed name or otherwise, or where a mistake
has been or shall be made in the description of the land inserted in auypatert, said
Secretary is hereby authorized and directed, during the time that the Inited States
may hold the title to the land in trust for any such Indian and for which a condi-
tional patent may have been issued, to rectify and correct such mistake and cancel
any patent which may have been erroneously and wrongfully issuel, whenever in
his opinion the same ought to be canceled for error in the issue thereof, or for the
best interests of the Indian, and, if possession of the original patent can not be
obtained, such cancellation shall be effective if made upon therecords of the General
Land Office; and no proclamation shall be necessary to open the lands so allotted to
settlement.

The question presented for deterininatioi is: Do the facts set forth
present such a case as comes within the purview of that act?

In the first portion of the act it is said: "That in all cases where it
shall appear that a double allotment of land has heretofore been, or
shall hereafter be, wrongfully or erroneously made," that the Secretary
of the Interior would have the authority to cancel such patent.

But there has been no double allotment in this case; and whilst the
rest of the language in the statute is broader, it will be construed as a
whole, and the same general language following thereafter will, if pos-
sible, be construed as carrying out the object first set forth.

It is further noted that the act apparently contemplates the cancel-
ling of patents only where the patent itself is a "conditional patent."
For, after speaking of errors that might be corrected by the Secretary,
it is said-

Said Secretary is hereby authorized and directed, during the time that the United
States may hold the title to the land in trust for any such Indian and for which a
conditional patent may have been- issued, to rectify and correct such mistake and
cancel any patent.

I am therefore of opinion that the case presented is one which does
not fall within the purview of the act; and the patent issued to the
tracts in controversy not being a conditional one, the Department is
ousted of jurisdiction.

The decision appealed from is therefore affirmed.
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TIMBER CULTURE ENTRY-EQUITABLE ACTION.,

CARTER v. DAVIDSON.

Where the notice of the expiration of the statutory life of a timber culture entry is
not given in accordance with the address furnished in the entry papers, aud the
entry is thereafter canceled for failure to submit final proof within the statutory
period, such entry should be reinstated; and equitable action thereon will not be
defeated by the intervening entry of another, if good faith is manifest, and the
final proof sho ws due compliance with the law in all respects except in the mat-
ter of submitting proof within the statutory period.

Secretary Bliss to te Comnmssiner of the General Land Office, Jlfarel
(I. H. L.) 25, 197. (R. W. H.)

It appears from the record in this case that Arthur M. Davidson
made timber culture entry No. 2736 for the SW. .t, Sec. 9, T. 6 N., R. 42 W.,
MeCook land district, Nebraska June 27, 1879; that October 10, 1894,
the local office reported the entry for cancellation on account of the
expiration of the statutory period without proof; and said entry was
canceled by your office October 25, 1894, for this cause; that, March 31,
1895, John D. Carter made homestead entry No. 10961 for the tract;
that, May 1, 1895, Davidson made final proof showing the cultivation
and planting of ten acres, there being at that date five hundred trees
to the acre, and one hundred acres in cultivation.

Supplemental testimony was submitted by Davidson and his wit-
nesses to the effect that bis entry was made in good faith; that it had
always been his impression that he was entitled to sixteen years within
which to make proof, having learned the contrary only to weeks since;
that he never received notice of the expiration of the statutory period,
which he would have done had the samie been addressed to the post
office nearest the laud, viz: Earl, six miles distant, whereas they were
sent to Elwood, sixteen miles away, in a different county, and to Homer-
ville, which was discontinued as a post office long before the notice was
sent.

Davidson further alleges that he had made arrangements for making
proof August 1, 1894, but on July 15, 1894, having been thrown from a
wagon, received such serious injuries that he was confined to the house
until November, 1894, and thus prevented during the winter from going
to the land office, and will be a cripple for life. He states that about
March 30, 1895, he was approached by a mai, since learned to be John
D. Carter, who made inquiries regarding his timber culture claim, and
has since made entry therefor. Further that lie has been obliged by
reason of crop failures and other misfortunes to mortgage his home-
stead claim, and if his timber culture proof is rejected, he will be
deprived of long years of toil. He therefore prayed for the reinstate-
ment of his entry; acceptance of his proof, and cancellation of the
entry of Carter.
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A physician's, certificate dated May 5, 1895, sets forth the fact of
Davidson's accident and its consequences, from which, it states, he will
never entirely recover.

In transmitting these papers the local officers report- that, not being
informed of the address of Davidson, the offices to which notices were
addressed were taken from an old map on which the county lines were
not well defined; and the fact that the land was in Frontier county
was not observed until their attention was called thereto at the time of
proof. The local office found the proof satisfactory, and also that the
failure to submit the same within te statutory period, was de, to his
ignorance of the law and that he is equitably entitled to the land.

The time within which Davidson should have made proof expired
June 27, 1892. Your office held that the notices addressed to David-
son at Elwood (which were returned unclaimed) not having been sent
to "Frontier county," the place of his residence as stated in the entry
papmers, nor any known address of the claimant, cannot be considered
the notice required by law.

In view whereof the cancellation of Davidson's entry was found
irregular and void. It was ordered that Carter, the adverse claimant,
be notified, and that thirty days be granted him to show cause.why his
homestead entry No. 1096[ should not be canceled, and the timber cul-
ture entry of Davidson be reinstated.

July 19, 1895. the affidavit of Carter, uncorroborated, made July 1,
1895, was forwarded to your office, in.which he stated his grounds of
complaint and asked for a hearing to sustain them, unless deemed suffi-
cient as presented. Your office held that Carter's application did not
present sufficient grounds for a hearing, and it was denied.

He then moved for a review of your decision, which resulted in its
modification in several non-essential respects, but you adhered to your
"former ruling that Davidson, having given 'Frontier county7 as his
residence, without further specifying his address, he was entitled to
notice mailed to 'Frontier county,' or to the post office in Frontier county
nearest the claim."

In connection with your decision on this point you state that,
It seems from the statements made by the register and receiver that notice would

have been sent to some post office in Frontier connty, bat for the mistaken idea that
Davidson's claim was in Gosper county, into which county the notices were sent.

Carter's motion for review was accordingly denied, and he appeals
from both of your said decisions, alleging that it was:

(1) Error to accept the eX parte statements of Davidson as a basis
for the restoration of a canceled entry, an adverse right having attached,
without first calling a hearing in which all parties could be heard.

(2) It was error on the part of the Commissioner to refuse him a
hearing when applied for under oath, and under the showing made.

(3) It was the fault of the entrymian that he did not furnish the local
office with his address at the time of making entry.

10671-voL 24 19
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(4) No valid or even plausible excuse is given by Davidson as to his
failure to make proof within the statutory time.

(5) It is error on the part of the Commissioner to hold that notice
should have been sent to " Frontier county," when no address is given
as it would never leave the MeCook post office, but would be returned
to the writer from the office where mailed or sent to the Dead Letter
Office &c.

Without observing the exact order in which these specifications are
presented I find the reinstatement of Davidson's entry on the ground
that it had been canceled without notice to the entryman as required
by law, was propel; and it appearing that the fact that such notice
had not been served was officially known to and certified by the local
officers, it was not necessary to order a hearing, notwithstanding
another entry of the tract had been inadvertently allowed.

The only question in the case is whether there was such notice to
Davidson as the law requires. It is admitted that he did not receive
actual notice. He had given no other address at the local office than
"Frontier county"-a circumstance which may be explained, perhaps,
by the necessity of frequent changes in post office addresses to meet
the needs of new settlements.

It is also in evidence that the local officers, in sending out the notices
to Davidson, were misled by an old map in which the county lines were.
not well defined, and instead of sending them to some office in "Fron-
tier county" sent them to offices in Gosper county. They state, that
but for this mistakethe. notices would have been sent to an office in
Frontier county. avidson was an old settler, well-known at the
county-seat and throughout the eastern part of the county where his
entry was. made, and it is reasonable to conclude that if a notice had
been sent to the county-seat or to any office near the land in " Frontier
county" it would have reached him.

I agree in the conclusion of your office that Davidson
was entitled to notice in accordance with the address as mentioned in his entry
papers, viz: Frontier county, or the office i that county nearest the land.

The only difficulty in the case arises from the fact that Davidson
failed to make his final proof within the period prescribed by law. His
entry was on June 27, 1879; its life expired June 27, 1892; and his final
proof was not made until May 1, 1895.

The excuses he offers for his default-that he was ignorant as to the
time when his proof ought to have been made, and, also, that he was
disabled by an accident, which occurred after the statutory period of
his entry, are of no avail against the plain requirement of the law.
* The fact, however, that Davidson's good faith is not questioned, and
that he has fully complied with the timber culture law in every respect,
except as to the time of making proof-it appearing that for the period
of ten years last preceding that teir acres of timber had been planted,
cultivated and protected and were kept in a healthy growing condition,



DECISIONS RELATING TO THE PUBLIC LANDS. 291

that the trees were of an average diameter of three inches and an
average-height of from eight to fourteen feet, consisting of ash, box
elder, elm ,mulber y, with a few cottonwood trees,-5,168 byactual count,
being more than five hundred to the acre-entitle his claim to equitable
consideration.

The cancellation of Davidson's entry without notice being void for
want ofj urisdiction-said entry must be regarded as legally subsisting
at the date of Carter's homestead. The latter is not, therefore, such
an adverse claim as will defeat equitable confirmation of Davidson's
entry. Carter's homestead entry will therefore be canceled and David-
son's timber-culture entry after reinstatement upon the record will be
submitted to the board of equitable adjudication for its consideration
and action.

SOLDIER'S ADDITIONAL HOMESTEAD-ACT OF AJGUST 18, 1894.

RoBORDS v. LAI(EY ET AL.

Under the act of Augnst 18, 1894, al entry made on a certificate of a soldier's aldi-
tional homestead right is valid, and must be approved, where the land is held by
a bona fide purchaser, though the issuance of the certificate may have been
secured through fraud; ad the patent in such case should issue in the name of
the assignee.

Secretary Bliss to the CoM1s8sioner of the General Land Office, March
(I. H. L.) 25, 1897. (E. B., Jr.)

This is a contest for title to the N. of the SE. 1 of Sec. 31, T. 21 N.,
R. 3 E., Helena, Montana, land district. On Nove]nber 1, 1882, Simon
Lakey, who had previously made original homestead entry at Spring-
field, Missouri, for eighty acres of land (final certificate No. 4315,
issued December 19, 1881, patented August 5, 1882), executed an appli-
cation for a certificate of right to enter, under section 2306 of. the
Revised Statutes, an additional eighty acres of land. This application
and evidence in support thereof tending to show service by Lakey in
Co. "sI1", 46th Mo. Vol. Inf., were filed in your office in December, fol-
lowing, by W. C. Hill, then a resident attorney.

On March 19, 1893, your office rejected said application upon the
ground that the evidence showed that said Lakey was not the person
who performed the military service above indicated. Subsequently?
under a power of attorney from Lakey to L. D. Stone, dated February
7,: 1889, to make application for, select, locate, receive duplicate receipt
of entry for, and demand, receive, and receipt for patent, for any land
to which he might be entitled under said section 2306, Lakey's applica-
tion was by some means, which do not appear, revived and allowed,
and such certificate was issued by your office February 26, 1889. Act-
ing under an appointmenit as attorney in fact of Lakey, made by Stone
under a power of substitution in said power of attorney, one Ashburn
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IK. Barbour, on May 4,1889, entered in the name of Lakey at Helena,
Montana (filial certificate No. 1381), the land above described, as an
additional homestead. This entry has been the subject of repeated
attacks, on the ground of fraud, by different parties, commencing with
that made by one Amy Gregg November 19, S90. The history and
disposition of certain of these attacks is set out i decisions of the
Department in case of Gregg v. Lakey, dated May 11, 1892 (unreported),
and January 10, 1893 (16 L. D.,.39), and in Gregg et al. v. Lakey, dated
July 7, 1893 (17 L. D., 60), and need not be recited here.

The present contest by Ezra M. Robords, referred to in said decisions,
was initiated October 20, 1891, and charged that said additional entry
-was fraudulent in this, that Simon Lakey, who made said original
homestead entry, final certificate No. 4315, at Springfield; Missouri, had
not rendered service as alleged, nor rendered at any time the service
necessary to entitle him to make said additional entry; that said origi-
nal entry was not made under section 2304 bt under section 2289 of
the Revised tatutes; and that said Lakey had knowingly, wilfully
and fraudulently, in the matter of said additional entry, personated
his uncle Simon Lakey, then of Douglas county, Missouri, who had
served from October, 1864, to Aay, 1865, in the company and regiment
hereinbefore mentioned. On June 2, 1892, your office ordered a hearing
upon these charges of Robords.

In its decision of July 7, 1893 (sjpra), the Department said, among
other things:

In promulgating the departmental decision of May 11, 1892, you directed a hear-
ing on the contest of Robords. Such hearing was suspended by the iling of motion
for review. After that motion was denied, you ordered said hearing to proceed, but
it is now again suspended by the motion for rereview.

On the 29th of March, 1893, Lucius B. Kendall, who described himself as a party
in interest, filed a motion, asking that the pending motion for re-review, filed by
Amy Gregg, be dismissed, and that departmental decisions of May 11, 1892, and
January 10, 1893, be sustained, in so far as they dismiss the claims of said Gregg,
and reversed and set aside, in so far as they recognize the rights of Ezra %L Robords
to contest said soldier's additional homestead entry; thatthe homestead application
of Burlingame for the land be rejected, and his pending appeal be dismissed; and
that the entry of Lakey be confirmed, and he (Kendall) be allowed to purchase
under the act of March 3, 1893.

His motion is supported by his affidavit, in which he makes oath that said entry
was made upon a certificate of the Commissioner of the General Land Office, of the
right to make the same; that said land was conveyed to him by warranty deed on
the 4th of May, 1889, for a valuable consideration, to wit, $3,000; that he purchased
the land in good faith, without any knowledge of the fact that the certificate to
said Lakey had been fraudulently procured; that there are no adverse claimants to
the land, which fact the official record will prove, and that he is still the owner
thereof. He further states that the invalidity of the certification to the said Lakey
has been clearly established by affidavits now in the record; that by the confirma-
tion of this certificate he will not acquire more than one hundred and sixty acres
of public land, and he asks that he be permitted to perfect his title by paying the
government price for said land, as provided in the act of March 3,1893 (27 Stat., 593).

To his affidavit is attached an abstract of title to the land, certified to by the
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clerk and recorder of the county, which shows thetitle to be in Kendall, his deed
therefor having been recorded on the 6th of Alay, 1889.

Among numerous other things, the act of March 3, 1893, provides:
"That where soldier's additional homestead entries have been made or initiated

upon certificates of the Commissioner of the General Land Office, of the right to
make such entry, and there is no adverse claiiant, and such certificate is found to
be erroneous, or invalid for any cause, the purchaser thereunder, on making proof
of such purchase, may perfect his title by payment of the government price for the
land; but no person shall be permitted to acquire more than one hundred and sixty
acres of public land through the location of any such certificate."

If all the matters stated in the affidavit of Kendall, filed in support of his motion,
are true, he is brought within the provision of law quoted above. I can not accept,
however, without further proof, his statement that the entry was made upon a cer-
tificate issued by you on the 26th of February, 1889. Neither does he make it satis-.
factorilyappear that such certificate is founidto be erroneous orinvalid. These facts
must be clearly established, i order to entitle him to the benefits of the act of March
3, 1893.

You will direct the local officers to proceed with the hearing ordered by you on
the 2d of June, 1892, on the charges of Robords, against the entry of Lakey, that the
truth as to the charge made that Simon Lahey was not a soldier may be ascertained,
and whether this fact was known to Kendall before his purchase.

Upon the showing made by Kendall, on his motion now before me, he will be
allowed to intervene at such hearing, and submit any proof which he may desire, to
establish his interest in, and title to the land in question.

The decision of Jnly 7, 1893, eliminated Amy Gregg as a party from
the case and denied the application of one J. M. Burliugame Jr. to be
allowed to intervene therein. By departmental decision of October 13,
1893, George W. Bird, claiming to be a transferee of the entryman
Simon Lakey, was allowed to intervene in the case. A hearing was
had December 13, 1893. The day following, the local office rendered a
decision dismissing Robords' contest. Bobords appealed, and on July
14, 1894, your office remanded the case for bearing de noVO. By reason
of various causes of delay, recited in the decision of the local office
dated March 5, 1895, but not necessary to be narrated here, the date of
the hearing was not fixed until March 11, 1895, when, as reported by the
local office, "all parties of interest were cited to appear -at this (local)
office May 13, 1895, for the trial of the cause." The hearing was not
finally concluded until December 16, 1895. All parties were repre-
sented at: the hearing except Lakey, who, the local office reports, made
default. Robords offered no testimony at the hearing, but was repre-
sented there by counsel.

The local office held that the fraudulency and invalidity of the certifi-
cate issued to Simon Lakey- upon which entry was allowed, was " fully
established by the testimony adduced by Kendall," but that said " cer-
tificate and its assignment before entry are in all respects confirmed
and validated by act of August 18,1894 (John M. Rankin, on re review,
21 L. D., 404)," and that patent should issue to Simon Lakey, and
recommended the dismissal of Robords' contest, and the rejection of
the applications of Kendall and Bird to purchase under the act of
March 3, 1893 (supra). Upon appeal by Robords your office affirmed
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the decision of the local office as to Robords and Bird, holding that
Robords "was a party to the fraud in procuring the issuance of said
certificate," and that Bird's alleged interest was acquired subsequently
to and with full knowledge of the sale and conveyance to Kendall, but
held that the act of August 18, 1894 (28 Stat., 397), gave Kendall no
right not already given him by the act of March 3, 1893, and that his
application to purchase under the latter actwoutd be allowed. Appeals
by Bird and Robords now bring the case before the Department.

It clearly appears from the evidence that said certificate was procured
by fraud and that Robords was the chief instrument in perpetrating
the fraud.. He induced Simon Lakey, the nephew, to make application
for the certificate, leading him to believe that a short service, which
said Lakey informed him he (Lakey) had had in the Missouri militia in
1865, entitled him (Lakey) to such certificate and additional homestead,
and himself (Robords) making or procuring to be made the false repre-
sentations of service by Simon Lakey as hereinbefore charged by him
(Robords). Due to the agency or instrumentality of Robords, appar-
ently, the second and successful effort for the issuance of said certifi-
cate was prosecuted, the said power of attorney to Stone was procured,
and a sale' by akey of his supposed right to make additional entry
was effected, Stone paying Lake $200 therefor. The allegations of
Kendall as to the purchase by him in good faith and conveyance to
him of said land by Simon Lakey, the entryman, are shown to be true.
A walranty deed from said Lakey and wife, duly executed May 4, 1889,
by Ashburn K. Barbour, as their attorney in fact, under a power of
attorney previously given, conveyed said land to said Lucius B. Ken-
dall. In addition, said Lakey and wife executed a confirmatory deed
to the land, to said Kendall, April 15, 1893, ratifying and confirmning
their previous deed by Barbour, attorney in fact, and reciting that
their certain dced dated May 2, 1890, to George W. Bird, was procured
by misrepresentation and deceit, the same having been executed by
them (Lakey and wife) in blank, with the understanding that the name
of said Kendall eras to be inserted therein, and that the same was
intended to colfirin title to said land to said Kendall.

The provision i the act of August 18, 1894 (upra), relative to sol-
dier's additional homestead certificates, is as follows:

That all soldiers' additional homestead certificatesheretofore issued under the rules
and regulations of the General Land Office under section twenty-three hundred and
six of the Revised Statutes of the United States, or in pursuance of the decisions or
instructions of the Secretary of the Interior, of date March tenth, eighteen hundred
and seventy-seven, or any subsequent decisions or instructions of the Secretary of
the Iuterior or the Commissioner of the General Land Office, shall be, and are hereby,
declared to be valid, notwithstanding any attempted sale or transfer thereof; and
where such certificates have been or may hreafter be sold or transferred, such sale
or transfer shall not be regarded as invalidating the right, but the same shall be good
and valid in the hands of boua fide purchasers for value; and all entries heretofore
or hereafter made with such certificates by such purchasers shall be approved, and
patent shall issue in the name of the assignees..
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As construed i the case of John M. iRankin (supra), this legislation
was intended to afford larger relief than the said act of March 3, 1893,
and "should not be limited to validating the transfer of certificates,"
but was intended "to validate all certificates heretofore (theretofore)
issued, in the hands-of boaxafide holders," notwitfistanding any invalidity
attending the issuance thereof.

-It would seem unnecessary, therefore, to discuss at length the Con-
tention of Robords that his contest gives him any right or valid claim
under the act of May 14, 1880 (21 Stat., 140), as against the claim of
Kendall. It would be sufficient answer to any claim of Robords, even
had the fraud charged by him been proven by the testimony adduced
by him-which was not the case-that he was shown to be the prime
mover in the fraud. He would not be permitted, as such, to have jndge
meat in his favor, and thus reap advantage through his own wrong..
Bet were he blameless in the entire transaction proof that said certifi,
Cate was fraudulently obtained would avail him nothing against the
right of Kendall under the acts of March 3, 1893, and August 18, 1894.
The proposition can not be entertained that in the former act Congress

'intended in one breath to enable the purchaser under a fraudulent cer-
tificate to perfect his title, and in the next, to enact that a contestant
might defeat that provision by proving the fraud alone. These acts,
being in part materia are to be construed together and so construed
they were clearly intended to protect any purchaser mentioned in either
against the consequences of invalidity, whether by reasoi of fraud, or
otherwise, of the certificate to which he traced his title.

The only color of title in Bird to the land in question is under said
quit claim deed. But as Kendall's deed was daly recorded, thus giving
Bird constructive notice thereof, and as Lakey had no title when the
deed to Bird was made, the latter could certainly take nothing, by his
deed, and his application was properly denied. This disposes of the
entire case so far as the issues between these parties are concerned.

It will be noticed that the act of 1891 directs that
all entries heretofore or hereafter made with such certificates by such purchasers
shall be approved, and patent shell issue in the name of the assignees.

Under this provision, following the construction of the act in case of
Rankin (supra), said entry will stand, and patent will issue to said
Kendall. The only difference in point between the positions of Rankin
and Kendall is that the former purchased prior to entry, and Kendall
after entry. In both cases the entry was made in the name of the party
iamed in the certificate. The difference is immaterial.

Your office decision as herein modified is affirmned.
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ISOLATED TRACT-ACT OF FEBRTJARY 26, 1895.

JOHN P. SHANK.

Section 2455 R. S., as amended by the act of February 26, 1895, contemplates that no
tract shall be regarded as isolated, within the mieaning of the law, unless at the
time of the application to have it sold under said section the land surrounding
said tract is included within entries, filings or sales, made at least three years
prior thereto.

Secretary Bliss to the Connissioner of the General Land Office, March.
(I- H. ) 2a~ 1897. (E. M. .)

This case involves the SW. of the SW. of See. 25, T. 15 N., R. 18
E., Lewistown land district, Montana, and is before the Department
upon appeal, by John P. Shank, from your office decision of February
8, 1896.

The record shows that on January 16, 1896, the appellant made appli-
cationI as a prospective purchaser, to have the above described tract sold
under section 2455 of the Revised Statutes of the United States, as
amended by the act of February 26, 1895 (28 Stat., 687).

Your office decision states that the records show that the and
involved is vacant, but does not tome within the statute for the reason
that the SE. of the SW. -a of Sec. 25, same township and range, is
embraced in coal entry No. 1, made by-Frank Blanl on October 2,
1894, and the SE. w of the SE. I of Sec. 26, same township and range,
is embraced in coal entry No. 2, made March. 4, 1895, by Millie L.
Conway.

Section 2455 as amended by the act of February 26,1895, is as follows:

Sec. 2455. It shall be lawful for the Commissioner of the General Land Office to
order into market and sell for not less than one dollar and twenty-five cents per acre
any isolated or disconnected tract or parcel of the peblic domain less than one quarter
section which i his judgment it would be proper to expose to sale after at least
thirty days' notice by the land officers of the district in which such lands may be
situated: Provided, That lands shall not become so isolated or disconnected until
the same have been subject to homest ad entry for a period of three years after the
surrounding land has been entered, filednpon, or sold by the government: Provided,
That not more than one hundred and sixty acres shall be sold to any one person.

The appellant contends that whilst the entries mentioned in your
office decision (those of Bland and Conway) have not been made long
enough to bring the land within the time required by the act, to wit,
three years, that in fact the land surrounding the tract in controversy
has been filed upon for a much longer period than the time required by
the act, and he therefore asks for the revcrsal of your decision.

It will be noted that the section is not mandatory in its requirements.
It says, "It shall be lawful for the Commissioner of the General Land
Office" and again, " which in his judgment it would be proper to expose
to sale;" and I am of opinion that the interpretation placed upon this
act by your office is the correct one, conceding the assertion of the
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appellant to be correct, that other entries had been allowed and filings
made from time to time covering a period greater than that required by
the statute, that nevertheless the true meaning of the section contem-
plated that no tract became isolated within the meaning of the: law
unless at the time of the application to have it sold, such tract was sur-
rounded by-entries or filings, or land already sold, which entries or
filings or sale had been made at least three years prior thereto.

The decision appealed from is therefore affirmed.

SETTLEMENT RIGHT-ADVERSE CLAIM-ESTOPPEL.

PHILLIPS V. MATTHEWS.

The right of a settler to-make homestead entry will not be defeated by the prior
application of an adverse claimant, if, by the conduct of said claimant, he is
estopped from asserting his claim as against such settler, and it appears that
said claim is wanting in good faith.

Secretary Bliss to the Commgnissioner of the General Land Ofice, March
(1. H. L.) 25, 1897. (E. M. R.)

This case involves that tract of land in the Gainesville land district
in the State of Florida known as the N. of the SE. 1 of See. 5, T. 15 S.,
R. 22 E.

The record shows that on December 15, 1890, Duncan 1). Matthews
made homestead application for the tract in controversy, together with.
an affidavit of contest against the claim of the Florida Transit and Pen-
insular Railroad Company, and subsequently, ol November 28?,1892, he
was allowed to make homestead entry.

On the second day of December, 1892, Clifton J. Phillips made appli-
cation to enter under the homestead law the same land, which was
rejected, and on January 3, 1893, he filed his affidavit of contest against
the entry of Matthews on the ground of prior settlement and superior
equities and that the entry of the defendant-respondent vas not made
in good faith.

Oil the day following, the local officers issued notices of hearing to
be had on February 15, 1893, before the clerk of the circuit court at
Ocala; at which time and place the parties appeared and submitted
testimony.

November 23, 1893, the local officers -issued a new notice setting Jan-
uary 9, 1894, as the date of the new hearing and the local office as the
place. May 7, 1894, the local officers rendered their decision in favor
of the plaintiff and recommended the cancellation of the entry of the
defendant. Upon appeal, your office decision of December 6, 1894, was
rendered, wherein was reversed the action of the local officers and the
homestead entry of Matthews held intact. Further appeal brings the
cause before theDepartment for final adjudication.
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From an examination of the evidence it appears that in November,
1887, Phillips, the contestant, secured the- quitelaim of E. W. Agnew,
his brother-in-law, or more accurately, one C. E. L. Schmidt, who had
entered into a contract for the purchase of this land from the Florida
Transit and Peninsular Railwa' Company, and who, in consideration
of an indebtedness due Agnew, left with said Agnew this contract-as
collateral security, it being in the nature of an equitable mortgage,
and having thereafter left the- country, the said Agnew, at the time
above mentioned, told te plaintiff that he might go into possession of
this land.

In November, 1887, the plaintiff commenced his improvements upon
the land by building a fence around forty acres; a well was also dug
and a house twelve by fourteen feet was built. He cleared ten acres
and planted in orange trees, and set out about 15,000 nursery stock
trees. In November, 1892, he added three rooms to his house. His
intention from the start was to acquire title from the railroad company.
In June, 1892, he discovered that the company could not give title, and
soon thereafter made settlement under the homestead law. His im-
provements are worth $2,500.

On June 4, 1892, your office,, in reply to a letter from the plaintiff,
stated that the tract in controversy was within the limits of the grant
to the Florida Railway and Navigation Company and had been selected
by said company on September 3, 1887; that on June IS, 1883, your
office had passed upon the case of said company v. Schmidt, and
rejected the claim of the company, from which action the company had
appealed, and oii April 22, 1884, the Department had affirmed your
action; that thereafter the entry of Schmidt had been canceled; that
the tract was at the time of the communication involved in the case of
the said company v. Mlatthews; and that on June 9, 1891, your office
had considered the above entitled cause and had decided against the
company, anil appeal hadl been taken'to the Departnent.

Subsequently, and to wit, on June 14th, your office, in reply to
another communication, informed the plaintiff that the claim of
Matthews was based upon an applicatioin to enter under the homestead
law. The plaintiff, after the receipt of the first letter, saw the defendant
and asked him if he laid any claim to the land, and e denied that he
laid any clainto any land. in that neighborhood. He denied that he
had ever had any contest with the railroad company over any land.

After the receipt of the second letter from the then acting Com1-
missioner, the plaintiff went on a visit to his former homein Kentucky;
and upon his return ascertained that the defendant was absent, but
succeeded in locating him in North Carolina, and wrote to him with .a
view to securing his relinquishment of all claim in and to the.land. He
received a letter from the defendant offering to sign any papers that the
plaintiff might desire, if he were paid $15.00; whereupon this appellant
forwarded to him a check for that amount, whichl cheek was used by
the defendant-respondent.
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It further appears that in July, 1892, the defendant was employed by
the plaintiff to work on the land in controversy, upon his orange trees
and was duly paid for such services. Early in December, 1892, Phillips
took his wife on the land to live. Prior to this time, and extending
back for some time, the plaintiff had kept up a desultory residence
upon the land, going out from Ocala, where he was employed in the
warehouse of Agnew, to spend a day or night, at which times he occa-
sionally prepared his own meals. About the first of December, 1892,
Matthews put up notices on the land, which the plaintiff tore down.
Matthews, in answer to the fact that he worked forPhillips upon the
land, states that he did not know it flas the land in controversy. This
land is just on the outskirts of Ocala. le admits that in Ireply to a
letter from the plaintiff lie promised to sell his interest for fifteen dollars.
He says that at that time he exlected to remain in North Carolina at
least one year; that he had used the cheek sent by the plaintiff through
mistake; that he had several other checks in his possession and had
inadvertently cashed the check. On the day he presented the check
he returned to Ocala and shortly thereafter deposited in his name, at
the First National Bank of that place, an amount equal to the check.
He had the land strveyed on the 3rd of December, 1892, and built a
house on the land in January, 1893, and has to or three acres under
enclosure and raised some few things.

The decision of your office was based upon the fact that the applica-
tion to enter by Matthews, whilst subsequent to some of the iprove-
ments of Phillips, was prior to his settlement, and as Matthews' entry
was followed within a reasonable time by residence,'the settlement and
extensive improvements of Phillips could not inure to his advantage
because of the pending application of the defendant. When viewed
by itself this position is impregnable, but an examination of the entire
record shows that the plaintiff is entitled to judgment.

An estoppel is the preclusion of a person from asserting a fact by previous conduct,
inconsistent therewith on his own part, or the part of those under whom he claims,
or by an adjudication upon his rights which he can not be allowed to call in question
(7 American and English Encyclopedia of Law, page 1).

The' defendant told the plaintiff that lie did not claim any land in
that neighborhood and had never had a contest with the railroad com-
pany over any land. This it seems, under the authorities, amounted
to an estoppel inpais. There was a false representation of a material
fact (Pittsburg v. Danforth, 56 N. H., 272), which was knowingly made,
and the plaintiff was ignorant of the fact; at least the denial came
from the very highest authority-the applicant himself. Ad in this
connection, as intent is a material part of all roceedings before this
Department having as an ultimate end the acquisition of title to the
public domain, the fact that the applicant disavowed any claim to any
land in that neighborhood, would render the claim of record ineffectual
as against Phillips. The false representations were apparently made
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to mislead this plaintiff in order that he might act thereon, which
he did.

It further appears that the defendant contracted to sell his relin-
quishment to this plaintiff. It is clearly shown by the record that the
defendant, in answer to a communication received from the plaintiff,
wrote him a letter in which it was stated that for the consideration of
$15.00 he would sign any paper the plaintiff considered necessary to
clear the record; that the said sum was accordingly sent, and there-
after used by this defendant. It is true that the defendant claims that
the presenting of the check was an inadvertence, but a examination
of the record shows that this is not true. Equitable considerations are
sufficient to demand that this defendant be prevented from denying
the sale.

It is shown that at the time of the application of the defendant to
enter, the plaintiff had valuable improvements pon the laud, which
facts suggest that the application of the defendant was not made in
good faith, but with the intent to appropriate the valuable improvements
of another. This Department has in various decisions indicated that
one would not be allowed to appropriate the improvements of another
in the maDer here attempted. Thus i the case of Caldwell v. Carden
(4 L. D., 306) it was held that the improvements and settlement of one,
made with due notice of the bona fide claim of another, was not suffi-
cient to defeat such prior claim. See also Turner v. Buingardner (5
L. D., 377) and the recent case of Tustin v. Adams (22 L. D., 266),
wherein it was held, inter alia (syllabus):

The right of entry will not be accorded to a homestead applicant who, with full
notice of the prior equities of an adverse claimant; fraudulently seeks to secure
title through legal technicalities.

And again in Roberts v. Gordon (14 L. ID., 475) it was held, inter alia
(syllabus):

One who fails to assert any claim to a tract of public land which is in the adverse
possession of another, and remains silent, though knowing that the adverse occu-
pant continues to claim, occupy and improve the land, is estopped thereby from
subsequently denying the good faith of said occupant and asserting a right of pri-
ority in himself.

I am therefore of opinion that a rightful regard to the equities of this
cause demands a reversal of your office decision. Te entry of Mat-
thews will accordingly be canceled.
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PRACTICE-IREVIEW-OIKLAHOMA LANDS-SETTLEMENT.

BRADEN v; SHAW.

The sufficiency of the charge, on which a hearing has been held, can not be called
in question on review, if no objection thereto was made at the hearing.

The prohibitory provisions of section 14, act of March 2,1889, with respect to settle-
ieut in Oklahoma, are general in character as to lands opened to settlement in

said territory, and extend to Sac and Fox lands, becoming effective from the
date of the act announcing the acquisition of the Indiain title to said lands.

Secretary Bliss to the Commissioner of the General Land Office, JM1arch
(I. If. L.) , 897. (P. J. C.)

Counsel for Knowles S1aw have filed two petitions for re-review of
departmental decision of May 20, 1896 (333 L. and It., 129), oil the
merits of the contest initiated by George W. Braden; also of the deci-
sion on the motion for review of October 3, 1896 (342 1. and R., 45),
and on a motion for rehearing on- November 12, 1896 (31-4 L. and R.,
366).

The petitions were entertained. Service of the same, together with
the affidavits, was made on Braden, and the matter now comes up
regularly for consideration.

Itappears that Shaw, through his agent, filed soldier's declaratory
statement for the NE. J, See. 107 Tp. 16 N., 1R. 4 E., Guthrie, Oklahoma,
September 23, 1891; on September 30, following, Braden made home-
stead entry of the tract. On March 18, 1892, Shaw presented to the
local officers his application to make entry, under his said soldier's
declaratory statement. This application was suspended awaiting the
determination of rights of" Braden for the said tract 4 who will be
cited to appear at this office to show cause why his entry should not be
canceled."

The record does not show whether Braden was actually cited, but on
April 16, 1892, he filed an affidavit alleging:

That the said Knowles Shaw did not make settlement on said land prior to this
afflant, that on Sept. .22, 1891, in the afternoon of said day, this affiant was in actual
possession of said land; that at that time defendant was not on said land; that on
said afternoon this afflant made settlement thereon as follows: set stakes on said
land, and on Sept. 23, 1891, in the forenoon he laid foundation for dwelling and built
a shed thereon; slept on land on night of 22 Sept. '91; have built a dwelling thereon,
planted fruit trees, broken one acre; that his settlement was prior to said Shaw, and
his claim superior to his, and he asks that his l-. E. may remain intact on said land,
and that he may be allowed opportunity to prove said allegation of prior settlement.

A hearing was ordered for August 26, 1892, before the local officers,
when the parties appeared with their counsel. On September 30, the
date to which the hearing was adjourned, counsel for Shaw filed a
motion asking the local officers to set aside the suspension of his
application to make homestead entry. This motion was granted.
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As a result of the hearing the local officers found
from the evidence in this ase that George W. Braden, the phuiltiff made settlement
upon the claim i dispute as a homesteader, i the afternoon of September 22, 1891.,
and that he has in good faith complied ith the requirements of the homestead law
since said date.

Theyrecommende the cancellation of Shawls entry, and that Braden's
remain intact. In discussing the facts as disclosed by the testimony
the local officers say:

We are of the opinion that the question of soonerism and disqualification of the
plaintiff as a homesteader can not be questioned in this proceeding, because there is
no evidence showing that plaintiff entered poII said lands embraced in the act of
February 13, 1891, subsequent to said date and prior to noon September 22, 1891.

On appeal, your office affirmed the action of the local officers upon
the facts in relation to settlement on the land, but the question as to
Braden's disqualification was not discussed, though raised by the
specifications of error. The Department, May .20, 16, formally
affirmed the concurring conclusions below.

Motion for review of the latter ecision was filed in the local office
August 12, 1896. On October 3, following, this motion was denied.
The errors assigned by this motion were, () that the decision was not
responsive to the evidence, but repugnant to it; (2) that the affidavit
of contest failed to allege sufficient grounds of contest, and that the
decisions of your office and the Secretary did not coiisider or pass
upon this question of practice; and (3) that Braden's alleged disquali-
fications to take land in Oklahoma was not passed upon. The Depart-
ment decided these questions: () that this assignment was in substance
an allegation that the judgment is against the testimony, and was
insufficient to warrant consideration; (2) "Upon the question of prior-
ity, which was fairly raised by the affidavit of contest, your office ren-
dered the judgment which was formally affirmed by the Department,"
and (3) that Braden was not disqualified by reason of entering the
Territory after the passage of the act opening the same to settlement,
and before the President's proclamation was issued. It was said:

If it be conceded that he did so enter, he would not be disqualified, for the reason
that Congress did not fix anysnielpenalty. Thetestimonythathe did so enter, how-
ever, is not at all clear or conviticing. Braden expressly denies that he was there or
that he did any of the acts he is charged with.

On August 21, 1896, nine days after the motion for review was filed,
Shaw filed a motion for rehearing. Through some oversight in. the
local office this motion was not forwarded to your office till October 10,
following. The sole ground of this motion was Braden's alleged dis-
qualification, and inasmuch as it had been decided that he was not
disqualified, the Department, on November 12, 1896, denied the motion.

Two petitions for re-review of the former departmental action are now
presented, one by counsel in Oklahoma, and the other by local attor-
neys. In the first, it is alleged () that the decision on review is not
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responsive to the motion, and (2) that it " violates all the precedents of
the Department heretofore rendered on the question of soonerismn, and
is in violation of the laws of Congress upon said question." In the
second it is charged (1) "that the decision of May 20, 1896, absolutely
ignores the facts shown by the record," and presented by counsel in
argument in respect of Brademi's "unlawful entry" on the land; (2) that
it was error to find that Braden was not disoualified in the motion for
review and in the decision on the motion for rehearing; and (3) that in
view of the testimony of the contestant and the affidavits filed, it was
error not to order a hearing to determine contestant's qualifications.

On the " question of practice," that is, as to whether the affidavit of
contest raises the issue of prior settlement, there is but little to be said.
The position of counsel is, that inasmuch as Saw (lid not claim by
reason of prior settlement, but because of filing his soldier's declara-
tory statement, the charges in the affidavit of contest are not suffi-
ciently full or explicit to raise this issue. This contention is without
potency in this case. It was said in the decision on the motion for
review, that the question of priority was fairly raised. T he reasois for
this naked announcement were not given, because it seemed so appar-
ent that this was the only isssue upon which Braden could recover;
that is, his settlement must antedate Shaw's filing, assuming the ltter
to be sufficient. This is the question that was tried and upon it the
several concurring decisions have been rendered. Besides, the allega-
tion, though not expressed in apt language perhaps, is sufficient in my
judgment to raise this issue. It is certainly so when the circumstances
are considered: the filing of the soldier's declaratory statement; the
subsequent homestead entry of Braden, and the order citing him to
appear and show cause why it should not be conceled for conflict with
Shaw's.

But aside from this, the question as to the sufficiency of the charge
can not now be raised. There was no objection made to it at the hear-
ing, and both parties proceeded upon this theory of the case. Counsel
will not, therefore, be permitted now to raise the objection. (Paxton v.
Owen, 18 L. D., 540.)

It is urged by all the counsel who now appear that Braden was dis-
qualified from making entry because, as charged by them, he entered
the territory after the passage of the act-February 13. 1891,-and
before the issuance of the President's proclamation declaring said land
open to settlement, and it is insisted that Braden's own testimony is
sufficient in itself to establish this fact.

The record does not sustain this charge. In the first place, the local
officers distinctly ruled on the question as to whether the testimony
was sufficient to warrant this finding, and held that it was not. This
judgment has been affirumed, and it was expressly held by the Depart-
ment, in the decision on the motion for review, that the evidence was
not sfficient to justify this allegation. This finding of fact will not
therefore be reviewed.
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The ruling of the Department, however, in all its decisions in the case
that Braden was not disqualified, even though he may have been in
the territory after the passage of the act and before the issuance
of the President's proclamation was erroneous. This question has been
previously decided in Rittwage . MeClintock (21 L. D., 267), and the
conclusion was (syllabus):

The prohibitory provisions of section 14, act of March 2, 1889, with respect to
settlement rights in the Territory of Oklahoma, were intended to be general it
character as to lands opened to settlement in said Territory, and it therefore follow s
that said prohibition extends to lands formerly embraced in the Cheyenne and
Arapahoe reservation, and became effective from March 3, 1891, the date of the act
announcing the acquisition of the Indian title to said lands.

Tis rling was followed i Griffard et al. v. Gardner, Id., 274.
These decisions refer to the Cheyenne and Arapahoe reservations,

which were opened to settlement by the President's proclamation of
April 12, 1892 (27 Stat., 1018-1021), but the exact language used therein
is found in the proclamation of September 18, 1891 (27 Stat., 989-992),
opening the lands in the Sac and Fox, etc., reservations, wherein the
tract in controversyis situated. The ruling in those cases wotld there-
fore, apply to the one at bar. In the unpublished case of Johnson .
Henderson, decided October 3,1896, the Department applied the ruling
in those cases to land within the Sac and Fox reservation.

It is clear that the ruling in this case on the point as to whether
Braden would not be disqualified if within the territory during the
prohibited period, as construed by the prior decisions of the Depart-
ment, was erroneous, and that part of it, so holding, must be revoked.

In view of this determination, it remains to consider the motion for
a rehearing, the decision on this having been based on an erroneous
construction of the law.

The motion for rehearing is based on the allegation of newly discov-
ered evidence, and relates entirely to Braden's presence in the territory
after the passage of the act, February 13, 1891, and the issuance of the
President's proclamation. At the trial of this case this matter was
gone into to some extent in the cross-examination of Braden, and, as
before said, the testimony was not sufficient to warrant a judgment
that he was in the territory during the prohibited period. He swore
positively that he was not, and there was no testimony offered by the
other side to contradict this. It is alleged by Shaw that the first he
knew that Braden was disqualified was by reason of this testimony.

This motion is supported by several affidavits. andruff swears
that Braden admitted to him in 1893 that he had been in the territory
in "March, before said country was opened to settlement." The other
affidavits are made by Burger, Todd and Stockton, and are all to the
effect that they and some other persons named, together with Braden,
made a trip into the country early in 1891. The date of this trip is not
fixed with any degree of accuracy. The first witness says that it was
in the latter part of the winter of 1891, and states that "probably the
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last snow of the winter fell while they were out."7 Another says it was
"after the cold weather was over, in the spring of 1891, but does not
remember the month." The last witness fixes the time "on or about
the last of February or the first of March in the year 1891." 

In his own affidavit Shaw recites what other witnesses named will
testify to. It is not deemed necessary to set forth the matters he thus
states, for the reason that under the rulings their own affidavits must
be presented, and for the frther reason two persons named by him
have made affidavits denying the statements attributed to them.

Braden, in his affidavit, admits having been in the territory in Janu-
ary, 1891, and unqualifiedly denies being there after that date until
September 22, 1891. He also denies having made the declaration
sworn to by Vandruff.

The showing made here by Shaw is not sufficient, in my judgment
to warrant a rehearing. The statements made by his witnesses are too,
indefinite to overcome the positive and direct denials made by Braden.

The petition for re-review is therefore denied.

HOMESTEAD ENTRY-NON-CONTIG UITY-MORTGAGEE.

JOHN R. CORnY ET AL.

When an entry is found to embrace ion-contignous tracts the entryman should be
called upon to elect which tract or tracts he will relinquish in order to bring the
entry within the rule as to contiguity; and if the entryman fails to take such
action, the entry may then be canceled as to such tracts as may be deemed
proper, having due regard.to interests shown by incumbrancers.

Secretary Bliss to the Commissioner of the Geiteral Land Office, M31arch
(W. V. D.) 30, 1897. (J. L. MeC.)

John R. Corry, on August 19, 1894, made homestead entry for lots
10 and 11 of Sec. 4, lots 13 and 14 of Sec. 5, lot 1 of See. 8, and lot 4 of
See. 9, T. 11 N., B. 4 W., Oklahoma land district, 0. T.

The several lots named contain in the aggregate an area of 49.95
acres.

On March 18, 1895, Corry commuted said entry to cash, under Sec.
21 of the act of May 2, 1890 (26 Stat., 81); and cash certificate issued
thereon.

When the entry papers were forwarded to your office, it was found
that lots 10 and 11 of Sec. 4, and lot 13 of Sec. 5, were not contiguous
to one another, nor to the other subdivisions embraced in the entry.
Thereupon your office, by letter of June 2, 1895, allowed Corry thirty
days within which to show cause why his entry should not be canceled.

A motion for review of the above decision was filed by J. H. Everest,
'attorney for J. R. Corry, J. M. Coxi William Maxwell and R. C. Hager.

On September 4, 1895, said motion for review was denied, and the
homestead entry held for cancellation.

10671-ToL 24-20
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Thereupon, J. M. Cox, claiming to be transferee of said Corry, filed
application to relinquish all the land embraced in said entry, except lot
10 of Sec. 4, and to havethe entry as to that lot remain intact-transmit-
ting his relinquishment for the other lots mentioned. Thereupon your
office, by letter of December 17, 1895, directed the local officers to
advise the parties that inasmuch as there was no evidence of the land
having been transferred-only that it had been inortgaged-they
should advise the parties in interest that it will be necessary for them
to furnish evidence of the transfer of said claim."

From this action Cox has appealed, contending that your office erred
in not holding that, by reason of his mortgage, he was the real party
in interest as transferee of said John R. Corry.

In the view taken of this case, it is not deemed necessary to consider
and decide-the matters involved in that contention.

I am of the opinion that instead of calling upon the entryman to show
cause why his entry should not be canceled, the better course would
have been to have called upon him to elect which portions of his entry
he would relinquish in order to make it contiguous.

The case is therefore returned to your office that you may-pursue this
course; and, in the event that the entryman does not elect and relin-
quish within the time named in the rule so issued, you will proceed to
make such. cancellation as in your opinion may seem proper, having
due regard to the wishes of the mortgagee or incumbrancer.

The decision of your office is modified as above indicated.

DESERT LAND ENTRY-ANNUAL PROOF-COMPACTNESS.

ABRAM M. REID.

Orders of the General Laud Office made on the submission of annual desert land
proof are interlocutory in character, and no appeal will ]ie therefrom.

In determining whether a desert land entry is within the rule as to compactness no
intlexible rule can be laid down, but each case must be considered in the light of
the facts presented.

Secretary Bliss to the Commissioner of the General Land Office, March
(W. V. D.) 30, 1897. (W. C. P.)

Abram M. Reid has appealed from your decision of September 14,
1896 requiring him to relinquish a portion of the desert land entry, held
by him as assignee of D. M. Limbaugh, for the SE. of the SW. 4, and
the S. of the SE. of Sec. 20, and the S. of the SW. of Sec. 21,
T. 4 N., R. 2 E., Tucson, Arizona land district to make it comply with
the requirements as to compactness.

This entry was made by Limbaugh on April 11, 1893, the land being
then unsurveyed and assigned to Abram M. Reid by an instrument
executed May 19, 1893. The deed of assignment, together with the first
year's proof, was filed in the local office April 18, 1894. On March 1,
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1895, Reid as assignee, filed in the local office proof for the second
year. The local officers recommended that his proof be not accepted
because the claimant's affidavit was executed "without the Territory
contrary to the requirements of the act of May 26, 1890 (26 Stat., 121),
and the claimant filed exceptions to their action. When the matter was
considered i your office it was said as to this proof:

The testimony of the assignee aving been made before a United States Circuit
Court Commissioner in Minnesota, the proof is not acceptable to this office. It,
however, is disposed of under the Clayberg case. See 20 L. D., 111.

In the same decision, however, it was held that the entry is not con-
pact, and the claimant was required within sixty days from notice "to
adjust his entry so as to make it a consolidated body, by the relinquish-
ment of a portion thereof." The claimant asked a review of that deci-
sion, setting forth that by reason of a range of mountains to the north
and east of said land substantially all the irrigable lands in said see-
tiois 20 and 21 were included in said entry, and that of Julia A. Reid;
that at the time these entries were made the plats upon which the
entryman relied as correct showed that section 29 bad been entered,
although it was afterwards discovered that it was section 28 instead
of 29 that was thus appropriated, and praying that in view of these
facts, and the further fact that the entry was accepted by the local
office without criticism or objection and had been allowed to stand for
more than two years, it be aliowed to remain as made. By decision of
September 14, 1896, your office adhered to the former ruling and the
claimant appealed.

A large part of the argument in support of said appeal is directed
to the proposition that the proof for the second year of said entry was
properly mfade. No order was made by your office as to that proof
and under the decision in the case of Andrew Clayberg (20 L. D., 111)
any order that might have been made would have been interlocutory in
character, from which no appeal would lie. It follows, therefore, that
no question touching thi yearly proof is now before this Department.

This entry embraces five tracts of forty acres lying alongside of each
other, msaking a tract one and one-quarter miles in length, and of the
uniform width of one-quarter of a mile. It is asserted by the claim-
ant that the lands to the north of this entry are not irrigable, and this
assertion is borne out by the statement in the decision appealed from,
that it is shown by the field notes " that a chain of mountains run
north-west and south-east near and east and north-east of this entry."
There is no stream in the immediate vicinity of this land, and nothing
to indicate that the entryman selected the land for the purpose of
securing any advantage by reason of the form in which it was taken.
Indeed, it would seem from the statements in the decision complained
of as to the character of the land in section 29, that the entry would
have been more desirable both as to form and quality of land, if it had
been made to embrace lands in that section instead of the two tracts in
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section 21. This tends to support the claim that the entry was made
in its present form, because it was then understood that the land in
section 29 had been appropriated. As has been frequently said by
this Department, no inflexible rule can be laid down as to what does
constitute compactness, but each case must be considered in the light
of the facts presented. In this case, as said above, the entrymau has
apparently secured no benefit by taking the land in its present form,
and the government has suffered no disadvantage thereby. In fact, it
would seem that adjoining irrigable tracts left unappropriated are in a
much more desirable shape for future purchasers than they would have
been had this entry extended into section 29 instead of section 21. In
that case the two tracts of irrigable land in the latter section would
have remained unconnected with any other tracts of unappropriated
irrigable land, and therefore undesirable for any purpose.

In view of all the circumstances surrounding this entry, and the fact
that it was allowed to stand, as made, for more than two years, whereby
the claimant was induced to expend his money thereon, I am not
inclined at this time to require a relinquishment of any portion of the
land embraced in said entry, even though that might be done under a
strict application of the requirements as to compactness.

The decision appealed from is reversed, and the entry will be allowed
to stand as made.

DESERT' LAND ENTRY-REPAYMENT.

WILLIAM F. SLOOUM.

A desert land initial entry made under the act of March 3,1877, by one not a citizen
of the State in which the land is situated, hut a qnalified citizen of the United
States, may be perfected under the amendatory act of March 3, 1891.

Repayment of the purchase price of the land can not lhe allowed a desert entryman
who fails to furnish supplemental proof of reclaniation properly called for by
the local office, aDd abandons his claim to the land.

Secretary Bliss to the Commissioner of the General Land O ce, -March
(W. V. D.) 30, 1897. (W. M. B.)

William F. Slocum appeals from your office decision of July 2, 1894,
wherein was denied- his application for repayment of the purchase
money paid on his desert land claim initiated by the filing, on October
28, 1889, of his declaration No. 697, and the payment of the first
instalment of purchase money, for the W. W of the NE.1; the NW.;
the SW.l, and the AV. of the SE. of Sec. 18, T. 24 S., R. 29 E., Las
Cruces land district, Territory of New Mexico.

The material facts in the case, as they appear of record, are:-that
final proof was made, November 3, 1892, before A. A. Mermod, U. S.
Commissioner of the fifth judicial district of New Mexico, and that
said proof, and certificate of deposit for $440.00, payable to Frank
Lesnet, receiver, as purchase money for the land, were forwarded to the
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local office at the same time; that said certificate of deposit was con-
verted into cash, and the proceeds placed in bank to the credit of said
receiver; that the final proof which was submitted on' November 6,
1892, was found defective, but was retained in the local office, with the
endorsement "Held for supplemental proof of reclamation"; Slocum
being -notified to furnish such proof.

It further appears that the required supplemental proof was never
submitted, and that Lesnet never accounted to the government for the
purchase money received by him.

There is embodied in the appeal, and made a part thereof, the copy
of an affidavit made by Slocum himself-said affidavit being forwarded
and submitted with the final proof-which clearly shows that there
was no flow of water upon the land involved at the time final proof
was made and submitted, which fact of itself was sufficient to warrant
a rejection of the said final proof.

Appellant's proof being held to be incomplete by the local office, he
abandoned his claim, as appears, and instead of making further effort
to reclaim the land, elected to make application for repayment-under
section 2 of the act of Juiie 16, 1880 (21 Stat., 287)-of the purchase
money on the ground that being a resident of the State of Colorado-
and not the Territory of New Mexico. in which the land in question is
situated-he was estopped by provision of section of the amendatory
act of March 3, 1891 (26 Stat., 1095), from making entry of the said
land. There is no merit in such contention. The word "entry" as
employed in said section of said act has reference not to the final entry
but to the original or initial entry. Vide case of e parte Fred W.
Kimble (20 L. D., 67).

Slocum, though a citizen of.the State of Colorado, having initiated
his claim under the act of 1877, which allowed any qualified citizen of
the United States to make desert land entries, could have completed
his proof and made final entry under provisions of sections 6 and 7
of the amendatory act of March 3,1891, which, among other things,
protected all valid rights which had accrued under the former or orig-
inal act.

There is no relief for appellant nder provision of section 2 of the
act of June 16, 1880, for said section only authorizes repayment where
an entry of public land is "canceled for conflict, or where, from any
cause, the entry has been. erroneonsly allowed and can not be con-

.firnel.' As shown, Slocum never made final entry of the land involved,
and his initial entry was not, and could not be, canceled for conflict for
the reason that there was no adverse claim to the land in question, nor
can it be said that the same was erroneously allowed, for it was properly
permitted to be made, and could have been prosecuted to final entry
and confirmation by compliance on the part of Slocum with the require-
ments of law and existing regulations.

For the foregoing reasons your referred to office decision rejecting
appellant's application for repayment is hereby affirmed.
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HOMESTEAD ENTRY-TIMBER LAND-CONTEST.

LUCAS v. DUDLEY.

A contest against a homestead entry on the ground alone that the land embraced
therein is unfit for cultivation, and of no value except for the timber thereon,
will not be entertained.

Secretary Bliss to the ommissioner of the General Land Office, March
(W. V. D.) 30, 1897. (J. L. MOC.)

Robert Dudley made homestead entry, on January 24, 1895, of the
SW. of the SE. i, the SE. I of the SW. 1, and lot 4, of Sec. 30, and
lot 1, of Sec. 31, T. 149, R. 31, St. Cloud land district, Minnesota.

Later in the same day John W. Lucas offered for filing his sworn
statement to enter the same land under the provisions of the timber
and stone act of June 3, 1878 (20 Stat., 89); but his application was
rejected because of Dudley's prior homestead entry.

On the next day Lucas filed contest affidavit against Dudley's entry,
alleging:

That said land is unfit for cultivation, and has no value except for the timber
thereon; that the same is valuable for the timber thereon; that the same is unfit for
agricultural r farming purposes, and crops cannot be raised thereon; that about
January 12,1894, afflant selected said land under the timber and stone act as soon as
the same shond be subject to entry, and at said time he erected thereon a comfort-
able house for use in utilizing the timber thereon, and much other improvements.

Due notice issued for a hearing on the day fixed (March 20, 1895);
the defendant moved to dismiss the contest, contending, in substance,
that it set forth no sufficient cause of action; that it did not charge the
homestead entrynan with want of good faith; and that an allegation
that land entered as a homestead is unfit for cultivation is not sufficient
basis for a contest.

The local officers granted the motion and dismissed the contest.
The contestant appealed to your office, which, on December 21,1895,

sustained the action of the local officers. The contestant has appealed
to the Department.

The law which provides that land unfit for cultivation, and chiefly
valuable for its timber, shall be (in certain states named), subject to
entry as timber land, does not prohibit the entry of such land under
the settlement laws. It is true that settlements onland cliefly valuable
for timber should be closely scrutinized, and that the character of the
land may, in connection with other facts in the case, affect the question
of the settler's good fith (Porter v. Throop, 6 L. D.,. 691). Bit in the
case at bar te applicant to contest relies solely upon the character of
the land, not connecting it with any "other facts" tending to slow bad
faith on the part of the homestead entryman. The burden of proof
showing bad faith is on the contestant; and the character of the land
is not, alone, sufficient proof of such bad faith. (Hoxie v. Peckinpah,,
16 L. D., 108.)

The decision of your office is affirmed.
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INDIAN LANDS--ALLOTMENT-CITIZENSHIP.

ULIN V. COLBY ET AL.

Children born of a white man, a citizen of the United States, and an Indian woman,
his wife, follow the status of the father in the matter of citizenship, and are
therefore not entitled to allotments under section 4, at of February 8, 1887, as
amended by the act of February 28, 1891.

Secretary Bliss to the Commissioner of the General Land Office, March
(W. V. D.) 30, 1897. (C. W. P.)

William W. Ulin has appealed from your office decision of July 15,
1896, in the case of the said Ulin against Elizabeth and Harry Colby.

The land in controversy is the NE. of the NW. 1 and the NW.
of the NE. 1 of Sec. 15, T. 32 N., R. 13 W., Seattle land district,
Washington.

The record shows that on April 14, 1893, Eliza Obalthsa (Mrs.
Colby) made allotment application No. 5, under the general allotment
act of February 8, 1887 (24 Stat., 388), as amended by the act of Feb-
ruary 28, 1891 (26 Stat., 794), for unsurveyed land, spposed to be the
NE. I of the SW. and lot 3 of township 32 N., range 13 W. Lot 3
is the fractional S. of the NW. The section is not given, but it
elsewhere appears to be section 10.

At the same time she made application No. 3 for her minor child,
Elizabeth Colby, for the SW. 1 of the SE. 1 of See. 10, the NW. of
the NE. of Sec. 15, Tp. 32 N., R. 13 W., also application No. 4, for
her minor child Harry Colby, for the SE. I of the SW. of See. 10,
the NE. i of the NW. of Sec. 15, Tp. 32 N., IR. 13 W. The official
plat of survey was filed August 2, 1893.

On October 30, 1893, the local officers allowed William W. Ulin to
make homestead entry (No. 15,696) of the N. t of the NW. 1, the N.
of the NE. I of Sec. 15, Tp. 32 N., R. 13 W. On December 23, 1893,
your office held Ulin's entry for cancellation. On April 18, 1895, the
Department reversed this action and ordered a hearing.

The local officers found in favor of the allottees, on the ground that
the testimony showed that Ulin was aware when he first went to the
land in 1892 that it was claimed by said Indians, and that, further-
more, he failed to make settlement on the land and to establish resi-
deuce before the year 1895.

Ulin appealed. Your office affirmed the judgment of the local officers
and held for cancellation Ulin's homestead entry as to the NE.4 of the
NW. "I and the NW. of the NE. -1 of Sec. 15, T. 32 N., R. 13 W.

The testimony shows that the father of Mrs. Colby, the mother of
these children, belonged to the oko tribe of Indians and her mother
to the Maklah tribe; and it is admitted that she was married to a white
man, a citizen of the United States, who is the father of Elizabeth and
Harry. Colby. It also appears that Mrs. Colby was not residing on any
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Indian reservation at the time she made selection of the lands for her-
self and her children.

These bring admitted facts, the question arises, are these children
entitled to allotments under the fourth section of the act of February
8, 1887, as amended by the act of February 28, 1891.

The circular of September 17, 1887, relating to allotments under the
act of 1887, directs that Indian women married to white men, or to
other persons not entitled to the benefits of this act, will be regarded
as heads of families. The husbands of such Indian women are not
entitled to allotments, bt their children are. But in the case of Black
Tomahawk v. Waldron, reported in 13 L. D., 683, it was held by the
Department, adopting the opinion of the Assistant Attorney-General,
that:

The common law rule that offspring of free persons follows the condition of the
father prevails in determining the status of children born of a white man, a citi-
zen of the United States, and an Indian woman his wife. Children of such parents
are, therefore, by birth not Indians, but citizens of the United States, and conse-
quently not entitled to allotments under the act of March 2, 1889.

In the same case, reported in 19 L. D., 311, it is said:

Upon further considering the matters involved in this controversy, I see no good
reason for changing the conclusions heretofore reached by the Assistant Attorney-
General, on the record then before him, and which conclusions were approved by me.

There can be no doubt of the correctness of the general rule as laid down, that,
among free people, the child of married parents follows the condition of the father.
But it has been suggested that the laws and usages of the Sionx Indians may have
made Mrs. Waldron a member of the tribe on March 2, 1889, the (late of the agree-
ment between the tribe anid the United States, either by furnishing a different rule
as to the effect of her birth, or by causing her adoption as a consequence of the facts
connected with her life. While the general rule is as has been before held, yet it
must yield to the laws and usage of the tribe when laws and usage upon the subject
are satisfactorily proven.

Upon the authority of these cases, it must be held that Elizabeth
and Harry Colby are not entitled to allotments under the acts of Feb-
ruary 8, 1887, and February 28, 1891.

Consequently your office decision is reversed.

ALASKAN LANDS-SURVEY-INDIAN OCCUPANCY.

BENJAMIN ARNOLD.

A servey of Alaskan lands under sections 12 and 13, act of March 3, 1891, should not
be allowed to include a ditch or water way, used by native Alaskan villagers for
the purpose of securing the necessary fresh water supply for domestic use and
consumption.

Secretary Bliss to the Commissioner of the General Land Office, lfarch
(W. Vi D.) 30, 1897. (W. M. B.)

This is an appeal by Benjamin Arnold from your office decision of
May 8, 1895, wherein was suspended, in its present form, survey No. 22,
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executed by Albert Lascy, U. S. deputy surveyor, under provisions of
sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), of a
tract of land claimed by appellant, containiing 7.19 acres situated on
Kayanak Bay, Kadiak Island. district of Alaska, and used as a trading
post.

The field notes and plat of this survey show that the tract of land
claimed, as laid off, is about four times as long as its average width,
that the same is very irregular in form, and it appears that your office
suspended the said survey in its existing form for the reason that it
does not embrace a tract of land in square form as near as practicable,
and for the further reason that the whole of the tract does not appear
to be used by the claimant for carrying on the business engaged in.

The right of the claimant to the tract in its existing form appears to
be affected by a feature or condition other than those already men-
tioned, with respect to which your said office decision contains the
following statement:

Upon the tract of land embraced within this survey and running across from one
side to the other is shown a ditch almost a half mile long which the deputy says
"leads the water from the lake on the west boundary line to another below the
native village of 1'0 inhabitants on the southehst, anti supplies the same with water".
It is not stated whether this ditch is a natural water course, or built by and for the
natives for supplying the necessary fresh water for their consumption. Upon this
fact hinges the right of the claimant to lands including any portion of the ditch.

An emendation of the survey is suggested in your office decision in
manner therein particularly described, but it appears from a careful
examination of the plat of the survey that if said survey was so
amended the entire portion of the referred to ditch which is included
in the survey in its original or present form would still be embraced
within the lines of a survey amended and made in the form indicated
in your said office decision, and it matters not whether said ditch be
an artificial or natural water course the right of the native villagers
to the free and uninterrupted use and enjoyment of the said stream of
water would appear to be protected by that particular portion of see-
tion 14 of the said act of March 3, 1891, in words following:

That none of the provisions of the last two preceding sections of this act shall be
so construed as to warrant the sale of any lands . . . . to which- the natives of
Alaska have prior rights by virtue of actual occupation.

If it be ascertained that said ditch is an artificial water course con-
structed by or for the natives for the purpose stated, no portion of the
land upon which it is located should be included in a purchase and
entry made b claimant, and if on the other hand it is found to be a
natural water way the actual and prior appropriation of the same by
the native Alaskan villagers for the purpose of securing the necessary
fresh water supply for domestic use and consumption entitle the said
villagers to the exclusive use, control, and possession of said water
way, and the particular portion of the land which is ocupied by said
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water way, and sought to be purchased and entered by claimant, may
be considered, as land in or under the "actual occupation" of the said
villagers, by virtue of which they have a prior right thereto, within
the meaning of said section 14 of the act herein cited.

For the foregoing reasons if there be an emendation of the survey,
the same should not be amended as suggested in your office decision,
but on the other. hand the lines of survey should be run in such manner
as not to include any portion of the above described ditch.

The decision of your office, with the modification herein indicated,
is hereby affirmed.

ALASKAN LANDS-ACTUAL USE AND OCCUPANCY.

SOUTH OLGA FISHING STATION.*

On application to purchase Alaskan land under the act of March 3,1891, the extent
of the actual use and occupancy of the -land should not be determined on the
report of the deputy-surveyor alone, and prior to the submission of final proof.

Secretary Francis to the Commniss sioner of the General Land Office, Decem-
ber 23, 1896. (W. C. P.)

The South Olga Fishiug Station (a corporation) has appealed from
your office decision of June 27, 1895, in the matter of survey No. 47, of
a tract of land claimed by said company, situate on the south shore of
Olga Bay, Kadiak Island, Alaska, containing 39.30 acres, and used as
a fishing station.

It seems that said survey was approved on May 29, 1893, but after-
wards by the decision appealed from herein, that action was revoked,
and the survey " suspended pending emendation, for the reason that
more land is claimed than is actually occupied by the claimants for
their business." t is stated in the appeal from this decision that final
proof has been submitted in support of the application to purchase, bat
this proof presumably had not reached your office when said decision
was rendered. There seems to be no objection to the manner in which
the survey was made nor to the form of the tract.

Claimants are entitled to purchase only so muebhsanid as is occupied,
that is, actually used for trade and manufacture, in no case to exceed
one hundred and sixty acres. Instructions (20 L. D., 431); MeCollom
Fishing and Trading Co., (23 T.. D., 7).

The character of the use made of the land and the extent of the
occupancy thereof can not as a rule be satisfactorily determined until
final proof shall have been submitted, as required by the regulations
provided under said act. Among other things required to be shown
by the final proof are the actual use and occupancy of the laud as a
trading post or- for manufacturing purposes, the date when the land

'Not reported in Vol. 23.
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was so occupied, the character and value of the improvements, and the
annual value of the trade and business conducted upon the land. (12
L. D., 583, 590).

The conclusion reached by your office that the tract as surveyed con-
tains more land than is actually occupied is based upon the report of
the deputy surveyor alone.- While the surveyor is instructed to report
the facts as to occupancy as shown upon the ground, yet it was not
contemplated or intended that such rport should be accepted as con-
clusively determining the extent of such occupancy. If such had been
the intention no further proof would have been required. It would be
unwise and unfair to all interested parties to rest the determination of
so important a question upon the statements of the surveyor.

It cannot be satisfactorily determined from the information furnished
by the record now here whether the occupancy of this tract is of the
character contemplated by the act of March 3, 1891, nor can the quan-
tity of land thus occupied be determined.

The decision complained of having been rendered before the ques-
tions involved had been properly presented, and therefore upon an
incomplete record, is for that reason set aside, and the case. will be
now returned to your office for cotsideration i connection with the
final proof therein, and such action as may be proper.

SETTLEMENT IUGTS-ADVERSE CLAIMS.

HENLEY ET AL. V. SHARPNACR.

An alleged act of settlement, set up to establish priority of right as against an
adverse settlement claim, can not be accepted as sufficient, if said act is not of
a character to give notice of a settlement claim.

Secretary Bliss to the Commissioner of the General Land Office, March
(I. I. L.) 25, 1897. (E. B., Jr.)

The land involved i this ease is the NE. - of section 20, T. 21 N.,
E. 7 E., Perry, Oklahoma, land district, for which George Sharpuack
made homestead entry No. 203 September 19,1893. It lies within what
was formerly known as the Cherokee Outlet and was opened to home-
stead settlement at twelve o'clock,. noon, of September 16, 1893.

On October 12, 1893, John Newell, and ol December 14, 1893,
Edward S. Henley, respectively, initiated contests against said entry, -

each alleging settlement on the land prior to any other person, and prior
to the date of the entry. The contests were consolidated and hearing
were duly had, ending March 12, 1895. The-local office found in favor
of Henley, recoinuieadinig the dismissal of Newell's contest and the
cancellation of Sharpnack's entry, on the ground that although Newell
was first upon the land his only prior act of settlement, which consisted
in nailing a small board, on which his name was written, in a "black
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jack thicket," was insufficient notice to Henley; that Henley made due
settlement prior to said entry, upon which alone Sharpnack relied; and
that Henley had duly complied since with the homestead law. The
local office also found fom the testimony that charges of soonerisn ,
made at the hearing by Newell and Henley against each other, were
not sustained by the evidence. Your office decision of September 23,
1895, on appeal by Sharpnack and Newell, affirmed the decision of the
local office, held said entry subject to the prior settlement right of
Henley, and dismissed Newell's contest. Motions for review and
rehearing by Newell were denied March 2, 1896. Appeals by Sharp-
nack and Newell, presenting questions relative to priority of settle-
ment and soonerism" in the case, now bring the same before the
Department.

Sharpuack offered no testimony at the hearing, resting his claim of
priority of right to the land upon his entry alone. The testimony in
the case is voluminous and very conflicting. It is familiar doctrine
that the Department accords great respect to the decisions of the local
officers upon questions of fact, where, as in this case, they heard the
witnesses and had opportunity to observe their demeanor in giving
testimony; and it is well settled that the concurring decisions of your
office and the local office upon such questions, where the evidence is
conflicting, will generally be accepted here as conclusive (Tyler v.
Emde, and cases cited therein, 12 L. D., 94).

The evidence in this case has been carefully read and considered,
and therefrom no warrant is found for disturbing the conclusions of
your office upon the questions of fact. I find, substantially as found by
your office, that while Newell reached the land early in the afternoon
of September 16, 1893, the day of the opening, he did no act of settlement
thereon that day, save only to nail a small piece of board, about ten inches
long and less than two inches wide, to a tree i the midst of a piece of
black jack timber near the west side of the land, where it was not con-
spicuous; that he remained on the land that day only a few minutes;
that he did not return thereto until September 25, following; that he left
again the next day and did not return and actually take up his resi-
dence upon the land until October 5, following; that Henley went upon
the land early in the forenoon of September 17, 1893; that he laid, that
day, two foundations of poles thereon, blazed trees and put up a stake
eight o ten feet high with flag attached; that he remained there
claiming the land and warning persons off and doing other acts of settle-
ment for one week, when he spent about two days going to Pawnee,
about fifteen miles from his claim, to make application to enter the
land; that from his return, September 26, 1893, until early in Novem-
ber, following, save a few days absence on a trip to Perry, early in
October, for the purpose of filing a homestead application, he was on
and about the laud, chiefly egaged in building a house, which was
completed October 28, and also in plowing, and doing what he could
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with his scanty means to improve his claim; and that, with the excep-
tion of about one month ending in December, 1893, during which he
was absent at Okmulgee, Indian Territory, earning money to maintain
and improve his claim, he has continued to reside upon the land and
make permanent improvements thereon. He denies any knowledge
whatever, and it is not shown that he had any, direct or indirect, of
the claim of Newell to the land until after the latter's return thereto
in October, 1893.

I concur in the conclusion of your office and the local office that the
evidence fails to show that Henley was in any part of the Cherokee
Outlet at any time between August 19, and noon of September 16, 1893,
the period of inhibition against entrance thereinto as fixed by the
President's proclamation opening the same for settlement (28 Stat.,
1222). And see, as to the period of inhibition, Bowles v. Frazier (22
L. D., 310).

Under the facts in this case, and the law applicable thereto, Henley's
settlement right to the land is clearly superior to the right of Sharp-
nack to the same under his entry. I think it is likewise superior to the
claim of Newell thereto. This conclusion does not in any way contra-
vene, but, on the other hand, I think, harmonizes with, the views of
the Department in Hurt v. Gifin (17 . D., 162); Bowles v. Frazier
(supra); and Penwell v. Christian (23 L. D., 10), which are leading
cases upon the question:-What are valid acts of settlement upon
Oklahoma lands as between adverse claimants who made the race for a
homestead therein.

In the first of these it was held (syllabus):
As betweentwo claimantsfor Oklahoma lands, each of whom alleges settlement in

the afternoon of the day on which the lands were opened to settlement, priority of
right may be properly accorded to the one who first reaches the tract and puts up a
" stake" with the announcement of his claim thereon, where such initial act of set-
tlement is duly followed by the establishment of residence in good faith.

In the second it was said that-
The initial acts of settlement are addressed to the purpose of giving notice that

the land is taken and claimed;

And it was held that (syllabus):
Initial acts of settlement are sufficient if of such character as to give notice that

the land is claimed under the settlement laws.

In the third it was held that (syllabus):
The conditions attendant upon the opening of Oklahoma to settlement require the

recognition of extremely slight initial acts of settlement in determining priorities
between adverse claimants, if such primary acts arc followed by residence within
such time as clearly shows good faith;

and it was further said that- -

In cases of this nature, where the good faith of both parties is established and
neither party is guilty of laches, I am of the opinion that the only sound rele that
can be adopted is to award the land to the person who was first upon the land and
performed any act that evinces an intention to assert title.
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In each of these cases the successfull contestant was not only actually
first upon the land but gave immediate notice of his claim to all comers
by setting up his stake thereon , apparently where it could be readily
seen, and by his personal presence thereon during much of the clay
of the race and on the day following. Each of those parties gave,
therefore, much better notice of his settlement, than did Newell, of his
alleged settlement; and neither of the cases cited affords any sound
basis for an argument in his (Newell's) favor. 'The several acts of
settlements therein, on the day of the race, were sufficient notice for
that day, and were, perhaps, all that could well have been given under
the conditions of fatigue, anxiety, hurry and confusion ot that day.
But Newell's single proven act, done and hidden away in a piece of
woods-a small piece of board containing his name in pencil, nailed to
a small tree surrounded by many others in full foliage; inconspicuous,
and practically invisible at any considerable distance, as he sbstan-
tially admitted at the hearing,-was not sufficient notice to protect his
claim against adverse settlement even on the day of the race, and much
less was it notice for more ta i a week thereafter, against one who,
during that period, made a sufficient settlement thereon in ignorance
of such act or claim, and duly complied with the homestead law there-
after.

This disposes of the case upon the merits. It is unnecessary to dis-
cuss appellant Newell's assignments of error relative to the denials of
the motions for review and rehearing. The affidavits of Hook and
others, relative to Newell's alleged settlement, are merely cumulative
upon that point and afford no ground for a rehearing.

The decision of your office is affirmed in accordance with the fore-
going.

RAILROAD GRANT-SECTION 2, ACT OF APRIL 21, 1SO.

INMAN V. NORTHERN PACLPIC R. R. CO.

All entry allowed, under the rulings-and decisions of the Land Department, of land
to which a homestead claim had attached prior to notice of withdrawal on gen-
eral route, that remained of record till aifter definite location, and was then
abandoned, is within the confirmatory provisions of section 2, act of April 21,
1876, though made after the passage of said act.

Secretary Francis to the Commissioner of the General Land 9 ce, Feb-
(I. H. L.) rary 23, 1897. (F. W. C.)

James Inman has appealed from the decision of your office, dated
October 26, 1895, holding for cancellation his homestead entry cover-
ing the W. i of the SE. of Sec. 35, T. 13 N,, R. 2 W., Vancouver
land district, Washington, for conflict with the grant to the Northern
Pacific Railroad Company.

Said tract is within the primary limits of the grant to said company
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upon the portion of its road between Portland, Oregon, and Tacoma,
Washington, to aid in the construction of which a grant was made by
the joint resolution of May 31, 1870 (16 Stat., 378). It is within the
limits of the withdrawal upon the map of general route filed August
13, 1870, and within the primary limits adjusted to the map of definite
location filed September 13, 1873.

The withdrawal upon the map of general route was not received at
the local office until October 19, 1870. Prior to this tiie, to wit on
August 23, 1870, Anna M. Lane was permitted to make homestead
entry No. 1131 for the SE. of said Sec. 35, which entry remained of
record until November 26, 18 7.

In the case of Northern Pacific Railroad Company v. Burns (6 L. D.,
21), it was held that a homestead claim, existing prior to the receipt of
notice of withdrawal on general route of the Northern Pacific, excepts
the land covered thereby from the operation of the grant, it being held
that said entry was confirmed by the first section of the act of April 21,
1876 (19 Stat., 35), without regard to the question as to whether said
entry was ever completed.

This decision was overruled by departmental decision of March 12,
1895 (20 L. D., 192), in which it was held that the confirmation of entries
under section 1 of the act of April 21, 1876, is solely for the benefit of
the individual claimant, conditioned upon his compliance with law, and
was not intended to confirm the entry absolutely, as against the right
of the company, so as to except the land from the grant in favor of any
other settler.

Following the decision in the Burns case, before the same was over-
ruled, James Inman, the present claimant, was, on November 27, 1888,
permitted by the local officers to file pre-emption declaratory statement
for the land here in controversy, which filing he afterwards, on October
31, 1889, transmuted to a homestead entry.

By the second section of the act of April 21, 1876, it is provided:
That when at the time of such withdrawal as aforesaid valid re-brnption or home-

stead claims existed upon any lands within the limits of any such grants which
afterward were abandoned, and, under the decisions and rulings of the Land Depart-
ment, were re-entered by pre-emption or homestead claimants who have complied
with the laws governing pre-emption or homestead entries, and shall make the
proper proofs required under such laws, such entries shall be deemed valid, and
patents shall issue therefor to the person entitled thereto.

The facts heretorore recited bring the entry by Inman clearly within
the provisions of the second section of said act. (See decision in case
of Northern Pacific Railroad Company v. Symons, 22 L. D., 686.)

Your office decision holding Inman's entry for cancellation is there-
fore reversed, and upon showing compliance with law his entry will be
deemed valid and patent issue thereon nder the second section of the
act of April 21, 1876.
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RAILROAD GRANT-CONFLICTING GRANTS-ADJUSTMKENT.

NORTHERN PACIFIC R. R. Co.*

In the adjustment of the Northern Paeific grant between Thomson and Duluth said
grant should be charged with all lands received by the Lake Superior and Mis-
sissippi ompany between said points under the prior grant thereto, whether
within the primary or indemnity limits of said grant.

Secretary Francis to the Commissioner of the General Land Office, Novem-
(I. H. L.) 'ber 17, 1896. (F. W. C.)

With your office letter of October 7, 1896, was forwarded, with favor-
able recommendation, clear list of selections, made on behalf, of the
Northern Pacific Railroad Company, covering 1,250.20 acres, within
the St. Cloud land district, Minnesota. These lands are within the
second indemnity belt, and were selected on account of losses set forth
in the list submitted, which upon inquiry at your office I learn are
lands lost to the grant by reason of patents issued t o the Lake Superior
and Mississippi River Railroad Company under the grant of May 5,
1864 (13 Stat., i4). These lands are opposite the portioli of the last
mentioned road between Thomson and Duluth, which road was used
by the Northern Pacific Railroad under an agreement entered into with
the Lake Superior and Mississippi River Railroad Company, which
agreement has been held by this office to have been in effect a confed-
eration, consolidation or association of the latter company as contem-
plated by the provisions of See. 3 of the act of July 2, 1864 (13 Stat.,
365), by which the grant to the Northern Pacific Railroad was made.

In considering the question as. to the proper establishment of the
terminal of the Northern Pacific grant at Duluth, it was held in depart-
mental decision of Oftober 29, 1896 (23 L. D., 428), that the Northern
Pacific Railroad Company will not be entitled to indemnity for any
lands received by the Lake Superior and Mississippi River Railroad
Company opposite the portion of the road between Thomson and
Duluth. In referring to that part of the act of July 2, 1864, supra,
wherein it is provided
that if said route shall be found upon the line of any other railroad route to aid in
the construction of which lands have heretofore been granted by the United States,
as fr as the routes are upon the same general line, the amount of land heretofore
granted shall be deducted from the amount granted by this act,

it was held that the intention of Congress evidently was to provide
against making a double grant where two land grant railroads were
found to-be upon the same general line, and this can only be arrived
at by charging to the Northern Pacific all lands received by the com-
pany to which the first grant was made, opposite the portion of the
lines which are similar, whether within the primary or indemnity limits
of that grant.

\Tot reported in Vol. 23.
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It is clear therefore that the basis as assigned in the list submitted
for the approval of this Department is not a satisfactory basis, and
the list is herewith returned without my approval.

RAILROAD SELECTIONS MINERAL LANDS.

INSTRUCTIONS.

Secretary Bliss to the Commissioner of the General Land Office, April
9, 1897.

I am in receipt of your letter "IN" of the 2nd instant, requesting an
amendment of the last paragraph of the circular of July 9, 1894 (19
L. D., 21), providing for the examination of selections by railroad com-
pauies of lands in mineral belts so as to read as follows:

That all lists that have been heretofore prepared in accordance with any rules,
regulations or instructions of the Secretary of the Interior, where such rules have
been complied with (such as furnishing affidavits showing the non-mineral character
of the lands in accordance with the instructions of the Interior Department) and
such mineral affidavits furnished for each and every legal subdivision shall be excepted
from the terms of the foregoing regulations.

Said paragraph, as now in force, reads in lieu of the underscored
words in the proposed amended paragraph above indicated, "for each
subdivision of 40 acres."

After reciting the history of the occasion that gave rise to the circu-
lar of July 9, 1894, you stated as follows:

To require the non-mineral affidavits to specify "each subdivision of forty acres"
would disturb the established practice of this office, require new affidavits in State
and railroad selections, and compel a new form of affidavit to be made in these cases.

After an examination of the question it appears to me that the pro-
posed amendment of said paragraph will operate as effectually to
protect the government against the selection of mineral lands by rail-
roads and states under their grants as it now does in the present form.

Said paragraph is therefore hereby amended so as to read as follows:
That all lists which have been heretofore prepared in accordance with the rules,

regnlations or instructions of the Secretary of the Interior, where such rules have
been complied with (such as furnishing affidavits showing the non-mineral char-
acter of the lands in accordance with the istructions of the Interior Department)
and such mineral affidavits furnished for each and every legal subdivision shall be
excepted from the ternis of the foregoing regulations.

It is also hereby ordered that the form of the non-mineral affidavit
now in use in your office be amended as follows: After the following
clause in the body of the affidavit "but with the object of securing
said land for agricultural purposes", you will insert the following:
"and the above and foregoing statements as to the character of said
land apply to each and every legal subdivision thereof."
* 10671-VOL 24-21
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PRACTICE-NOTICE OF APPEAL-JURISDICTION.

VAN DYKE v. LEuBASS.

An appeal will not be entertained, if notice thereof is not served on the opposite
party within the time allowed for filing the same.

Secretary Bliss to the Conmissioner of the General Land Office, April
(W. V. D.) 19, 1897. (E. B., Jr.)

In the case of Frank H. Van Dyke v. Albert Lehrbass, involving the
homestead entry No. 6484 of the latter, made November 6, 1891, for
the SW. of section 8, T. 17 N., R. 3 E., Wansau, Wisconsin, land
district, said Van Dyke has filed a motion to dismiss the appeal of
Lehrbass, on the ground that no copy of the appeal was served upon
appellee within the time allowed for filing the same.

It appears that on November 19,1896, your office, on appeal by Lehr-
bass, affirmed the decision of the local office, holding that Lehrbass had
failed to reside upon his homestead as required by law, and that his
entry should therefore be canceled. On November 21, 1896, the local
office notified Lehrbass by mail of your office decision and of his right
of appeal therefrom, enclosing a copy of the decision. This notice, it
is alleged under oath by Van Dyke, and not denied by Lehrbass, the
latter received on November 24th following. On February 8,1897, the
following notice was served on Van Dyke by Lehrbass:

In the matter of the homestead entry of A. Lehrbass No. 6484, to the SW. of Sec.
8, township 17 N., R. 3 E.-

To FRANK H. VAN DYKE,
Contestant,-

Take Notice, That on affidavits of which the following are copies, I have and do
hereby appeal from the decision of the Register & Receiver of the Land Office at
Wausac; Wisconsin, denying said H. E., to the Secretary of the Interior at Wash-
ington, D. C., for a reversal of said decision, and the allowance of my said H. E.
February 4th, 1897.

(Signed). ALBERT LEHRBASS,
Ap ellant.

With this notice were what purport to be copies of affidavits of eight
persons, including Lehrbass and his daughter, relative to Lehrbass-
residence and improvements on the land. A duplicate of the above
notice, to which were attached what appear to be the originals of the
above copies of affidavits, sworn to before "Richard Smith, ( t. Com.
Juneau Co. Wis.," was filed in your office on February 11, 1897. Said
Smith is the attorney of record for Lehrbass.

Under the rule in Murphy v. Logan (19 L. D., 478), allowing seventy
days within which to file appeal from a decision of your office when
notice of the same is given through the mails by the local office, the
time within which appeal from your office decision in this case might
have been filed expired on January 30, 1897. Notice of appeal was not,
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therefore, given the appellee within the time required by the rules of
practice (Rules 87 and 93), which make it necessary that a copy of the
notice of appeal and specification of errors shall be served on the oppo-
site party within the time allowed for filing the same.

It is unnecessary, in view of the foregoing, to discuss the inherent
and obvious defects in the appeal itself. Notice of the appeal having
been given too late, the Department is without jurisdiction, under its
rule, to entertain the same (Gregg v. Lakey, 16 L. D., 39).

The motion is allowed, and the appeal dismissed.

INDIAN LANDS-ALLOTMENT RIGHTS-ADVERSE CLAIMS.

PHILOlWME SMITH ET AL.

The burden of proof rests upon one who attacks an approved allotment, alleging a
superior right to the land covered thereby.

An allotment duly made and approved must be regarded as a judicial determination
that the allottee is entitled to an allotment i the reservation involved, and such
question, so determined, must thereafter be held resjudicata.

A'departmental determination that an applicant for the right of allotment is entitled
to recognition, so far as tribal relationship is concerned, removes such question
from further consideration in subsequent proceedings involving the assertion of
said right.

An allotment made and approved on the selection of the allotting agent, and with-
out a formal selection on the part of the allottee, is not for such reason invalid.

An adverse claim set up against an approved allotment by another applicant for the
right of allotment and based on alleged prior selection and mprovement of the
tract in question, can not be recognized, in the absence of an affirmative show-
ing of injustice done, amounting to a fraud' upon his equitable rights in the
premises.

The relinquishment of an allotment is inoperative if not approved by the Depart-
ment.

Assistant Attorney-General Van Devanter to the Secretary of the Interior,
April 19, 1897. (E. M. R.)

I am in receipt, by reference from you, of the report of the Com-
missioner of Indian Affairs, of date March 16, 1897, together with a
request for an opinion " as to the rights of Philomme Smith et al. and
Mrs. Louisa Morrisette et a., to the allotments of lands claimed by
them respectively on the Umatilia reservation."

The record shows that on July 1, 1893, Assistant Attorney-General
Hall rendered an opinion in which he held that these parties were not
entitled to allotments in the Umatilla reservation; but, subsequently,
the matter being before him on review, he reversed his holding and
decided that they were so entitled.

The matter having been referred to his successor, Assistant Attorney-
General Little, an opinion was rendered by him on August 6, 1896, in
which the conclusion reached by Assistant Attorney-General flall in
his last-mentioned opinion, was affirmed and the suggestion made that
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inasmuch as it appeared that the showing then before the Department
was eg pate in character, a hearing be had to determine the question
as to whether these applicants were entitled to, have allotted to them
the various tracts selected by them. Accordingly, a hearing was duly
had and the allottees hereinafter referred to were called upon to show
cause why the allotments made to them should not be canceled and
these petitioners awarded the land.

In this connection, it appears that Philomme Smith claims the SE. I
of See. 20, T. 3 N., R. 34 E., Oregon. This tract has been allotted to
Heyutsemilkin, an Indian, and the allotment was approved by the
Department April 12, 1893, and, by the approval of the Department,
leased for two years from March 1, 1894.

Charles Smith, a minor child of Philomme Smith, claims the NE. i
of the NE4. Iof Sec. 29, of said township and range. The NW. -of the
NE. 1, same section, is claimed for Maggie Smith, minor child of Mrs.
Smith. The SE. 1 of the NE. 4 of the said section is claimed for Jen-
nie Smith, minor child of Mrs. Smith. The SW. of the NE. I of said
section, is claimed for Lura Smith, minor child of Mrs. Smith, all of
which four forties were allotted to Martha Hlebeart, a Walla Walla
Indian, and approved by the Department April 12, 1893.
- The NE. of the NW. 1 of See. 29, of the same township and range,
is-claimed for George Smith, minor child of Mrs. Smith. The SE. of
the NW. of said section, is claimed for Soffa or Sophia Smith, a minor
child of Mrs. Smith. The WT. - of the NW. i of said section is claimed
for James Smith, minor child of Mrs. Smith, which eighty,'with the
two above mentioned forties, -were allotted to Margaret Bourner, a
Walla Walla Indian, approved by the Department April 12, 1893, and,
by its approval, were leased for two years commencing on November
,1894.
The W. j of the SE. - of Sec. 29, is claimed for William Smith, minor

child of Mrs. Smith. The NW. R of the SE. was allotted to Mary B.
Guyott, a minor child of Mary Guyott, and the SW. 1 of the SE. a to
Carrie Chalifoe, a minor child of Julia Ann Chalifoe. The portion
allotted to Mary B. Guyott was leased, with the approval of the Depart-
ment, for three years from March 1, 1894.

Mrs. Louisa Morrisette, or Marcette, claimed the NE. 1 of section 14,
T. 3 N., R. 3 E., which tract was allotted to Charles McWhirk and the
allotment was approved by the Department April 12, 1893.

Mrs. Mary Pecar, daughter of Louisa Morrisette, and over eighteen
years of age, claims the E. A of the SE. I of Sec. 29, and the E. of the
NE. 4 of Sec. 32. These tracts were allotted to Mary Guyott and
approved by the Department April.12, 1893, and by its approval have
been leased for three years from March 1, 1894.

August Meshee, or Misplay, a minor child of Mrs. Mary Pecar and
grandson of Louisa Morrisette, claims the SW. 4 of the, NE. 1 of Sec. 32,
and John Meshee or John Albert Misplay claims the NW. 4 of the NE.4
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of said section, both of Which tracts were allotted to Louis Chalifoe,
and approved by the Department on April 12, 1893.

It thus appears that there are eight contests in, this proceeding
between as many, or more, parties, and involving different tracts of land.

The hearing ordered by the Department in carrying out the sugges-
tion of Assistant Attorney-General Little was had before the Indian
agent at the Umatilla agency in Oregon, to which place and before
whom thevarious partieswerecited to appear. On February 17, 1897,
in rendering his opinion, the Indian agent said:

If settling on land before allotment in good faith, and by direction of the chief of
the tribe, whose word seems to have been law at that time, and making valuable
improvements on the same gives an Indian a right to that particular laud, then the
allotments to the different parties of the land so claimed, by reason of priority of
occupancy and improvement by Mrs. hilomme Smith ought to be canceled and
Mrs. Smith and children allotted thereon, and I so recommend.

As to Mrs. Morrisette's claim, I am not so positive, and cannot, from the evidence,
make a conclusion in the matter, and respectfully submit the same without recom-
mendation.

In the letter of the Commissioner of Indian Affairs of date March
16, 1897, it is stated as a reason for making no finding of facts upon
the various issues joined, that-

As the claims of Mrs. Smith and Mrs. Morrisette et at. to the land involved, were
passei upon by the Assistant Attorney-General for this Department in his said
opinion dated August 6, 1896, concurred in by the Department, and in view of the
instructions contained in departmental. letter of September 24 last, it is thought
proper to submit the new evidence in these cases to the Department without com-
ment or recommendation, to the end that the Department may reach such conclusions
in the matter as may be justified by the evidence submitted by the allottees when
considered in connection with the opinion of the Assistant Attorney-General and
the evidence submitted before the same was rendered, by the petitioners.

It is to be regretted that the Commissioner of Indian Affairs made
no findings of facts to assist in determining the vexed questions of fact
presented by this voluminous record and its complicated issues.

It appears that the standing of the parties has been misunderstood.
It is set out in the record that Smith and Morrisette et al. are the
claimants and the allottees are the contestants. This is an error and
one of moment. The contestants are Smith and Morrisette et al. and
the allottees are the defendants. Upon the attacking party rests the
burden of proof. The fact that these allottees were called upon to show
cause why their allotments should not be canceled in nio wise affected
their status. It is the duty of these contestants to affirmatively show
such a state of facts as will necessitate the cancelling of the allotments
already made. It was not even incumbent upon the defendants to
enter air appearance; had they not done so it would have been no less
the duty of these contestants to present the requisite showing of
superior rights.

Much testimony was introduced at the hearing for the purpose of
showing that certain of the allottees were not entitled to allotments on
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this reservation. The allotments have been duly made and approved
by the Department. The determination that those allotted were so
entitled was a judicial one, and the question thus raised became res
judicata and will not now be entered into in these proceedings.

On the other hand, an attempt is made to show that Philomme Smith
and Louisa Morrisette are not Indians entitled by reason of tribal rela-
tiouship to allotments. In so far as they are concerned, this Depart-
ment by approval of the opinion of Assistant Attorney-General Little,
supra, has determined that question in the affirmative and that issue is
therefore concluded.

Aside from this it is doubtful if the allotments heretofore made could
be attacked in the manner set out in these proceedings.

The question for determination presented by this record is: Are the
petitioners entitled to have the allotments made and approved, canceled
by reason of superior equities existing in them?

The act authorizing these allotments is that of March 3, 1885 (23
Stat., 340), and provides:

That the President of the United States cause lands to be allotted to the confeder-
ated bands of Cayuse, Walla Walla., and Umatilla Idians, residing upon the Ulna-
tila reservation in the State of Oregon as follows, of agricultural lands:

To each head of a family, one hundred and sixty acres; to each single person over
the age of eighteen years, eighty acres; and to each orphan child being under eight-
een years of age eighty acres; and to each child under eighteen years of age, not
otherwise provided for, forty acres.

Allotments to heads of families and to children under eighteen years of age belong-
insg to families shall be made upon the selections made by the head of the family;
allotments to persons over eighteen years of age not classed as heads of families
shall be made upon the selections of such persons; and allotments to orphans shall
be made upon selections made by the agent in charge, or other person duly authorized
by the Department.. ..

Before any allotments are made, a commission of three disinterested persons to be
appointed by the President shall go upon said reservation and ascertain as near as
may b the number of Indians who will remain on said reservation and who shall be
entitled to take lands in severalty thereon ... . Said commission shall report to
the Secretary of the Interior the number and classes of persons entitled to allot-
ments, as near as they may be able to.

April 24, 1891, this Department approved the instruction issued to
Messrs Bushee and Eddy, allotting agents upon this reservation, found
in letter books 215-216, contained in Vol. 108, page 307, of the Land
Division of the office of Indian Affairs.

Some stress has been laid by the contestants upon the fact that no
formal selections of their allotments were made by some of these allot-
tees prior to the making thereof. I am of opinion that there is no invali-
dlating consequence by reason of allowing the allotting agents to select,
and the approval of such selections when made.

In the case of Louisa Morrisette v. McWhirk, involving NE. 4- Sec.
14, T. 3 N., R. 34, the evidence shows that in 1889 Charles McWhirk,
the defendant, selected this land and that subsequently it was allotted
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to him. The land was first elaimed by one Maria Bushinman, who after-
wards married Morrisette. She improved.tbe land by building a fence 
and cultivation. Before her death she expressed the desire that this
allottee should have the land; thereupon, he came from Montana, where
he resided, to this reservation and asserted claim to the land, which,
as already set out, culinated in the allotment being duly made. It
appears from the record that this plaintiff, Mrs. Louisa Morrisette, for-
merly Mrs.Ceror, married Morrisette after the death of Maria Morrisette,
and asserted claim to this land subsequently in point of time to such
assertion by the defendant. She' did not in any way during her life-
time, as far as this record shows, make any improvements upon this
land, and she never lived thereon.

In the case of Philoime Smith Vo. leyntsemilkin, involving the SE.
i of Sec. 20, the same township and range, it appears from the record
that at the time of the allotment to the defendant the land had been
selected by Mrs. Smith, and that a barn had been built thereon, some
fencing done, and a well dug, with probably some ploughing. There
is absolutely no evidence offered by this contestant as to the value of
these improvements and there is nothing in the record from which it
can be judged.

This Department has determined that these plaintiffs (Mrs. Morrisette
and Mrs. Smith) are entitled to allotments. That action was in nowise
a determination that they were entitled to allotments to these tracts;
that question depends solely upon the special equities present in them
arising from their actions upon, and in reference to, these several tracts.

It is a familiar rule of the Department that needs no citation of
authority, that the establishment of a reservation preVents the acquire-
ment of individual rights inharmonious with the purposes of its forma-
tion.

The object to be attained by making this reservation was to have a
general home for these Indians until the allotment in severalty. Under
these circumstances, was it possible for one to acquire a personal prop-
erty right prior to the time of allotment by mere selection and slight
improvementst It was the duty of the allotting agents in the first
instance, to set apart the allotments. Until this was done, it may be
said in general, that no rights could be acquired by an individual. By
this it is not meant that the acts of these officials in making allotments
could not be reviewed by the Commissioner of Indian Affairs, or by
this Department, but that in the absence of an affirmative showing of
injustice done, amounting to a fraud upon their equitable rights by rea-
son of the amount and extent of improvements placed thereon by some
one other than the allottee, the acts of allotment should stand.

To hold that rights could be acquired by selection and improvement
in the face of adverse action by the allotting agents, would be, in effect,
to say that the establishment of the reservation was without force and
effect in setting aside the land so withdrawn for the purposes in view,
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and would be to apply the ordinary doctrine of settlements as appli-
cable to the pre-emption and homestead law, which was clearly never
bontemplated.

Applying these views to the causes at bar it is easy to see that Louisa
Morrisette was not entitled to the allotments asked for. There are Do
equitable rights in her, so far as this record discloses, such as demand
the cancellation of the allotment heretofore made. 1er selection' of
this land-even if that gave her any rights-was subsequent to that
of McWhirk. I am, therefore of opinion that the allotment should
stand.

A somewhat different case confronts us in the case of Smith v. Heynt-
semilkin. As has been seen, that allotment was made after its selec-
tion by Mrs. Smith and after some improvements had been placed upon
the land by her, yet the record fails absolutely to disclose the value of
these improvements. It has been already said that mere selection and
slight improvements would not suffice to defeat an allotment made in
due form and which has received the approval of the Department.
* The burden of proof rested with the contestant. Upon her the duty
lay of affirmatively presenting a case that would denand the cancella-
tion of the allotment. She has had her day in court, carrying with it
the opportunity and obligation of presenting her case fully, and in the
entire absence of any showing as to the value of these improvements
the allotment made must stand.

In the case of Charles Smith, Maggie Smith, Jennie Smith and Lura
Smith v. Martha Hlebeart, now Martha Bonifer, involving the NE. t of
See. 29, it appears that prior to the allotment made the defendant,
these plaintiffs-minor children of Philomme Smith-had this land
selected for them by Mrs. Smith, who, prior to the time of allotment,
had the house in which they lived, built thereon. As in the case, sUpra,
no evidence whatever is introduced as to the value of this house, or the
other improvements in the way of fencing and cultivation. For the
reasons above given, the allotment will stand.

It appears in the case of George Smith, Soffa Smith and James
Smith v. Margaret Bourner, involving the NW. of Sec. 29, that the
land was selected for them the plaintiffs, by Mrs. Smith whose minor
children they al-e, prior to the allotment to the defendant. Aside from
some fencing and cultivation no improvements have been placed on
this land by the plaintiffs. A house was built by the defendant. In
consideration of these facts it is apparent that the allotment should
stand.

In the contest of William Smith v. Mary B. Gnyott and Carrie Chal-
ifoe, involving the W. t of the SE. 1 of See. 29, the plaintiff does not
live upon this land. There is no evidence of the value of improve-
ments upon the land, if any, and the allotment should stand.

In the case of Mary Pecar v. Mary Guyott, now Mary McIntyre,
involving the E. - of the SE. of Sec. 29 and the E. of the NE. I of
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See. 32, the plaintiff is the daughter of Louisa Morrisette. One Pross
Pecar was -living on the defendant's land at the time of the allotment.
The Pecars did not claim the land. They wanted to be paid for the
house and fence. A law suit resulted and the Pecars got the crop for
one year in settlement for the improvements. Mrs. McIntyre went
into possession It would seem from this that no good reason appears
for disturbing the rights of the allottee.

August Meshee or Misplay, and John Albert Meshee or Misplay v.
Louis Chalifoe involves the W. of the NE. 1 of Sec. 32. The evidence
shows that these contestants were aware, or their natural guardian
was aware, that this land was claimed by the defendant at the time
they first asserted right thereto. They can not, in consequence, set
up an equitable claim to the land in view of the fact that it was subse-
quently allotted to the defendant.

It appears from the evidence submitted at the hearing that William,
George and Soffa or Sophia Smith, and Louisa Morrisette are dead.
The question arises, therefore, whether their heirs are entitled to have
land allotted to them. In the instructions issued to Messrs. Bushee
and Eddy, allotting agents hereinbefore referred to, it was said (page
314) " all persons nlow living whose names appear on the census rolls of
1887, are entitled to and will be given allotments;" and further on
therein it is more fully and specifically stated (page 320):

Since the foregoing was prepared my attention has been called to a recent ispec-
tion report at the Umatilla agency, by Inspector Gardner, in which he observes that
a qftestion which greatly concerns the Indians is "whether or not a person living at
the time of making the agreement, and who has since died, is entitled through his or
her heirs to receive an allotment of land," The inspector states that he informed the
Indians that in his opinion deceased parties had no right and that allotments would
only be given to those living at the time of making the allotments. Upon this sub-
ject I have to say that allotments will be made only to those who are living when
the allotments come to he made. The heirs of an Indian who was living at the date
of the acceptance of the act of 1885 by the Indians and who has since died cannot
have the allotments to which the deceased party would have been entitled had he
lived.

These instructions have been approved by the Department and it may
be that the heirs of those mentioned would not be entitled to have
allotments made. On the other hand, the true test in such cases may
tot depend upon the person in whose behalf the allotment is asked
being alive when the specific allotment asked for is made. It may be
sufficient if such person was alive when the allotment should have
been made. It will be time enough to consider this question when it is
presented by, the applications of the heirs of these parties.

There is contained in the record! the relinquishment of Charles Mc-
Whirk and Martha Bonifer. The former sets out that since the time of
his " allotment of and to said lands (it) has been contested by Louise
Morrisette (Marcette) who claims a right to the same premises," and in
consequence recites "that it is my desire that the allotment made to me
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of the north-east quarter of section fourteen (14) in township three (3)
north of range thirty-four (34) east of the Willamette meridian, be can-
celed andvacated ,"on the express condition that he be allotted a certain
tract of land thereafter described.

The relinquishment of Martha Bonifer, formerly, Hebeart, was also
upon the express condition that she receive a particular tract of land.
On December 15, 1896, subsequently to the relinquishment which bears
date December 9, 1896, she made an affidavit to the effect that said
relinquishment was the result of annoyances to which she bad been
subjected on account of adverse claims to the land allotted to her, and
representations that she could get other land equally good, and she
requested that said relinquishment be disregarded.

No right of relinquishment exists in an Indian. It may be that such
action, with the approval of the Department, might be taken, but in
the absence of such approval the act of the Indian is valueless to clear
the record of the allotment, or in anywise affect its validity. x parte
George Price (12 L. D., 162). No good reason appearing why the allot-
ments made to these Indians should be canceled, no reason is seen for
approving the relinquishments made. Aside from the general views
here expressed, it does not affirmatively appear from this record that
the relinquishments-even if the Indians Bad the authority to make
and execute them-have ever become effective or operative, because of
the fact that they wvere conditioned upon obtaining certain lands. It
is not shown that this Department is in position to award them the
land for which they applied.

Approved, April 19, 1897.
0. N. BLISS,

Secretary.

INDIAN LANDS-ALLOTImENT-ACT Or MARCH 2, 1889.

J. H. ScIssoN.
Under section 8, act of March 2, 1889, all "Indians receiving rations" at a reserva-

tion, on the date of the President's order directing allotments thereof, are entitled
to recognition under said order.

Assistant Attorney- General Van Devanter to the Secretary of the Interior,
April 19, 1897. (W. C. P.)

I am in receipt of the papers in the matter of the application of J. H.
Scisson. a mixed blood Sioux Indian, for allotments to his two minor
children upon the Rosebud reservation, with a request from First
Assistant Secretary Sims "for an opinion as to whether the children
alluded to. in the within letter are entitled to allotments on the Rose-
bud reservation."

By the act of March 2, 1889 (25 Stat., 888), certain portions of the
great reservation of the Sioux Indians in Dakota were set apart as
reservations of the Indians receiving rations at the several agencies
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within said " great reservation," and provision was made for the cession
of the remainder of said reservation to the United States. It was pro-
vided in said act (Section 8), that the President should, whenever in
his opinion any of said reservations was advantageous for agricultural
or grazing purposes, and the Indians were sufficiently advanced in
civilization, cause the lands of such reservation to be allotted to the
Indians located thereon. It was further provided (Section 13) that any
Indian receiving and entitled to rations and annuities at either of the
agencies named in said act, at the time the same should take effect,
but residing upon any portion of said " great reservation" not included
in either of the separate reservations therein established, might at his
option have his allotment upon the land where he was thus residing.

J. H. Scisson, a mixed blood Sioux Indian drawing rations at the
Rosebud agency, elected to take his allotment upon the ceded lands,
and the same was awarded to him. Afterwards he was married, and
before the President's order, dated June 22, 1893, directing the allot-
ment of lands upon the Rosebud reservation, two children were born
to him.

Section 8 of said act, so far as it is necessary to consider it in this
case reads as follows:

That the President is hereby authorized and equired, whenever in his opinion
any reservation of such Indians, or any part thereof, is advantageous for agricul-
tural or grazing purposes, and the progress in civilization of the Indians receiving
rations on either of said reservations shall be such as to encourage the belief that
an allotment in severalty to such Indians, or any of them, would be for the best
interest of said Indians, to canse said reservation, or so much thereof as is neces-
sary, to be surveyed, or resurveyed, and to allot the lands in said reservation in
severalty to the Indians located thereon as aforesaid.

The phrase--" Indians located thereon as aforesaid "-does not of
itself furnish a description of the persons entitled to allotments, but
refers to a class previously described. Nowhere in said act, however,
before this,'is the word "located" used in describing the connection of
the Indians with any reservation. The various reservations are set
apart for the Indians " receiving rations and annuities " at certain
agencies, and in said section eight it is provided that allotments shall
be made when the "Indians receiving rations" upon any specified
reservation shall be deemed prepared therefor. Naturally the condi-
tion of the persons entitled to take allotments would be taken as the
best criterion for determining the time at which such allotments should
be made, and therefore when the law provides that the condition of
"-Indians receiving rations upon any of said reservations " shall be the
criterion for deciding as to when allotments shall be made on that
reservation, it must be presumed that the persons thus described are
the ones entitled to allotments. The only logical conclusion to be
drawn fron the language used is that the phrase Indians located
thereon as aforesaid" refers to the preceding descriptive phrase
"Indians receiving rations and is defined thereby.
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These children were, at the date of the President's order directing
allotments to be made on the Rosebud reservation, receiving rations
there and, so far as the facts before me show, were entitled to allot-
ments, unless it be that the fact that they were ot actually residing
within the boundaries of that reservation debars them from partici-
pating in the division of the lands therein. If the conclusion reached
herein as to the proper construction of the law be the correct one they
are not thus barred.

In my opinion, and I so advise you, these children are, so far as the
record before me shows, entitled to allotments pon the Rosebud
reservation.

Approved, April 19, 1897.
C. N. BLISS,

Secretary,

RAILROAD AND WAGON ROAD GRANTS-CONFLICTING LIMITS.

EASTERN OREGON LAND COMPANY.

Action will be suspended on all entries allowed for lands within the conflicting lim-
its of the grants for The Dalles Military Wagon Road Co., and the Northern Pacific
R. R. Co., pending a judicial determination of the status of said lands.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 21, 1897. (F. W. C.)

With your office letter of March 19, 1897, was transmitted a petition,
filed on behalf of the Eastern Oregon Land Company, successor to The
Dalles Military Wagon Road Company, requesting that action be sus-
pended upon all entries allowed for lands within the conflicting limits
of the grants for The Dalles Military Wagon Road Company and the
Northern Pacific Railroad Company. Upon this said petition your
office makes no recommendation

The material facts governing the rights of The Dalles company in the
premises are similar to those in the case of the conflict between the
grants for the Northern Pacific Railroad Company and the Oregon and
California Railroad Company, which were considered' in departmental
decision of February 17, 1892 (14 L. D., 187), in which it was held
(syllabus)

The grant of the odd numbered sections within the overlapping primary limits
of the Northern Pacific, and Oregon and California roads, east of Portland, Ore-
gon, was for the benefit of the former company under the act of July 2, 1864, and
the forfeiture thereof by the act of September 29, 1890, is to the extent of the
withdrawal made-under the sixth section of the at of 1864; and under said act of
forfeiture no rights of the Oregon and California road are recognized within said
conflicting limits.

Within the conflict last referred to, a large quantity of land had been
patented on account of the Oregon and California Railroad grant, and



DECISIONS RELATING TO THE PUBLIC LANDS. 333

suit was instituted to restore the title of said tracts to the United
States.

It appears that upon an application filed on behalf of the Oregon
and California Railroad Company, for the suspension of action under
the decision of February 17, 1892 (supra), the local officers were directed
by your office to withhold the lands within the primary limits from
entry, and such ands as bad been selected within the indemnity limits;
which action was approved by this Department.

The Eastern Oregon Land Company, successor to The Dalles Military
Wagon Road Company through purchase, it appears from the petition,
instituted two suits against E. I. Messinger and John D. Wilcox, in the
circuit court of the United States for the district of Oregon, to set aside
patents which had been issued under the land laws to said parties for
lands within the overlapping limits of the grants for the said The
Dalles Wagon Road Company and the Northern Pacific Railroad Com-
pany; that said court rendered a )roforna decree dismissing the bills,
but upon appeal to the circuit court of appeals for the ninth circuit, the
decrees were reversed; said circuit court of appeals holding that the
lands in question belonged to the Eastern Oregon Land Company and
that they ad been wrongfully opened to settlement and wrongfully
sold and patented by the United States.

It is stated in the petition that it is the intention of the defendants
to appeal the said suits at once to the supreme court of the United
States.

In view of the action taken upon the petition of the Oregon and
California Railroad Company, and of the decision of te court as to
the rights of the. petitioners, I have determined to grant their request,
and have to direct that you give proper directions to the local officers
to carry into effect the suspension, and that all action upon entries
heretofore allowed be suspended to await the result of the decision of
the supreme court in the case referred to.

ACCOUNTS-ADJUSTMENT OF DEPUTY SURVEYOR'S CLAIM.

JAMES H. MARTINEAU.

The adjustment of deputy surveyors' accounts is made upon the intrinsic evidence
furnished by the field notes of survey, sworn to and returned by the deputy,
and not upon independent supplemental statements.

Secretary Bliss to the Comptroller of the Treasury, A-pril 21, 1897.
(W. V. D.) (W. M.B.)

This Department is in receipt of your office letter of February 20,
1897, wherein you state that there is pending in your office an " appeal
from the settlement by the Auditor for the Interior Department of the
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supplemental account of James HI. Martineau, U. S. deputy surveyor
for Arizona under contract No. 30, dated June 21, 189.3."

The question involved, as appears from your said office letter, is
whether or not should be paid to Martineau the sum of $71.72 claimed
by him as compensation for the resurvey of the exterior township line
in T. 4 N., R. 1 E., and for thpartial survey and resurvey of the
exterior township line in T. 3 N.,. B. 3 E., Territory of Arizona.

In your above referred to letter you say:
As the lines originally rejected were not shown i the deputy's field notes, their

subsequent acceptance must have been based on independent supplemental evidence.
The action of the Commissioner seems therefore to have been in conflict with the
decision of your office in the account of Pearson (22 L. D., 471). I am aware that
this decision was subsequently reviewed and somewhat modified, but do not under-
stand that the point now under consideration was overruled; nor have I been
pointed to any subsequent decision of your office overruling that in the Pearson
case .... , before acting upon Mr. Martineau's appeal I have deemed it proper to
bring the case to your attentions thinking that the action of the General Land Office
in allowing Mr. Martineau's supplemental account may have been inadvertently
taken, and, if not, to request that the information upon the lines originally rejected
were subsequently allowed be given me, and also to be informed whether the policy
of your Department in the matter now under consideration has been changed since
the Pearson case was decided.

The items for which the stated compensation is claimed, are. as fol-
lows: resurvey of 6 mls. .02 hs. 16 Iks. of township exterior line in
T. 4 N., B. 1 E., and survey and resurvey of 3 mls. 41 hs. 52 ks. of
township exterior line in T. 3 N., I. 3 E.

It appears from reports contained in letters of the chief of division
of public surveys and the Acting Commissioner of the General Land
Office, dated May 9, 1896, and March 9, 1897, respectively, herewith
transmitted, that the acceptance by the General Land Office of the
above described lines, and allowance of compensation claimed there-
for, as stated in referred to supplemental account for surveys made in
pursuance of supplemental special instructions issued under contract
No. 30, were not based upon independent and supplemental evidence,
but were, as a matter of fact, based upon the intrinsic evidence fur-
nished by the field notes now on file in the General Land Office. How
it happened that the designated lines were not originally accepted by
the General Land Office, and payment allowed therefor, is fully
explained in letters and reports above referred to, it appearing that
the failure to take such action was caused by a misunderstanding
between the division of public surveys and the division of accounts of
the General Land Office. Upon te showing made it appears that
deputy Martineau is entitled, under the rule laid down in depart-
mental decision of April 24, 1896, in the case of ex parte George W.
Pearson (22 L. D., 471), to the compensation claimed.

Referring to said departmental decision of April 24, 1896, and reply-
ing to your inquiry as to whether this Department has changed its
policy and ruling, as enunciated in said decision, with regard to the
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adjustment of deputy surveyors' accounts upon the intrinsic evidence
furnished by the field notes sworn to and returned by such deputies,
and not upon independent supplemental statements-forming no part
of the field notes-where the original field notes are defective and fail
to conform to special instructions, which said istructions, by the act of
October 1, 1890 (26 Stat., 650), are made and accepted as a part of every
surveying contract, I will state that the ruling in said departmental
decision of April 24, 1896, in the cited case has not been revoked, but
is still adhered to.

The particular point' or question to which you invite attention and
which was considered somewhat at length and passed upon in said
departmental decision of April 24, 1896, was not discussed or specifi-
cally ruled upon in the reviewing decision of October 3, 1896, hence
the decision of the former date upon said question or point can not be
considered as having been overruled by that of the latter date.

PENWELL V. CHRISTIAN.

Motion for review of departmental decision of July 1, 1896, 23 L. D.,
10, and for rehearing, denied by Secretary Bliss, April 21, 1897.

ABANDONED MILITARY RESERVATION-ENTRY. APPRAISAL-FINAL
PROOF.

GEORGE H. DoE.

Final proof can not be submitted on a homestead entrymade under the act of August
23, 1894, of lands within an abandoned military reservation, prior to the appraisal
of the reservation.

Secretary Bliss to the Commissioner of the General Land O ce, April
(W. V. D.) 21, 1897. (E. B., JR.)

This is. an appeal by George H. Doe from. your office decision of
November 23, 1895, affirming the rejection by the local officers of his
application, filed June 6, 1895, to be allowed to offer final proof in the
matter of his homestead entry No. 2404, made June 6, 1895, under the
act of August 23, 1894 (28 Stat., 491), alleging settlement March 1, 1876,
for the N. t- of the NW. i and the N. I of the NE. -1 of Sec. 31, T. 13 S.,
B. 15 B., in the abandoned Fort, Lowell military reservation, Tucson,
Arizona, land district. The ground of rejection of said application by
the local office was that the lands in said reservation had not been
appraised.

It is admitted by appellant that the lands in said reservation had
not been appraised when he asked to be allowed to offer final proof,
and the only question is, whether he should be allowed to offer such
proof prior to an appraisement.
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Under the said act, persons making homestead entry of such lands
as are covered thereby are required to pay-
not less than the value heretofore or hereafter determined by appraisement, nor less
than the price of the land at the time of the entry, and such payment may, at the
option of the purchaser, be made in five equal installments, at times and at rates of
interest to be fixed by the Secretary of the Interior. (Act of August 23, 1894, sepra.)

In pursuance of this provision of the act, Mr. Secretary Sith
directed, February 18, 1895, that, i disposing of the lands in the
abandoned Fort Bridger military reservation-
the homesteader be given the option in making payment upon his entry of these
lands, of making his payments in five equal annual payments to date from the time
of the acceptance of his final proof tendered on his entry, and that the rate of inter-
est pon deferred payments be charged at the rate of 4 per cent per annum (20
L. D., 118).

Under these instructions the first payment becomes due one year
after acceptance of final proof. As both said reservations are subject
to disposal under said act, your office very properly, in the absence of
any other specific regulation for the disposal of the former reservation
lands, applied to them the rule of February 18, 1895 (supra). s they
had not been appraised -when Doe applied to be allowed to submit
final proof, his application was properly denied. The action of your
office in the premises is accordingly affirmed.

On July 29, 1896, your office submitted the report of the appraise-
ment under the act of July 5, 1881 (23 Stat., 103), of the lands in the
Fort Lowell reservation, and also of the government buildings on the
reservation. The appraisement of these lands, embracing an estimated
area of 51,631.36 acres, ranging in value from ten cents to fifteen dollars
per acre, was, on Angust 18, 1896, approved by the Department in the
following language:

The appraisal of the lands to be disposed of, so far as it relates to the tracts
valued at and above the minimum price, is accepted, and the price of the tracts
valued below the niinimum price is fixed at $1.25 per acre.

At the same time, instructions to the local officers at Tucson for the
disposal of these lands, sbmitted by your office, following the instruc-
tions of the Department dated April 9, 1895 20 L. D., 303), for the
disposal of the lands in the Fort Rice and Fort Bridger abandoned
military reservations, were approved.

It thus appears that the objection to the submission of final proof by
Mr. Doe, upon his homestead entry, which was the occasion of his
appeal, no longer exists. He may therefore proceed to offer final proof,
subject, of course, to any valid objections thereto that may exist.
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IOMVESTEAD ENTR~fY-ALIENATION.

SWAZE V. SUPRENANT.

The execution of a deed to a half in terest in the land covered by a homestead entry,
prior to the submission of final proof, defeats the right to patent, though it may
appear that the entryman had lived on the land for five years prior to alienation,
and that the grantee under the deed is asserting no claim thereunder.

Secretary Bliss to the ommissioner of the General Land Ofce, April
(W. V. D.) 21, 1897. (Q. J. W.)

April 27, 1887, Alexander Suprenant made homestead entry, No.
3428, for E. of NE. t of Sec. 21 and W. A of NW. J of Sec. 22, T. 2 N.,
R. 7 W., Helena, Montana, alleging settlement in 1884.

The entry was canceled as to the E. i of NE. 1 of See. 21, T. 2 N.,
R. 7 W., by your office letter " G" of January 15, 1890, for conflict with
pre emption cash entry, No. 3391, by Frederick L. St. Onge. By your
office letter "C", of late July 20, 1894, Suprenalit's entry, then com-
prising the W. 0- of NW. A of Sec. 22, T. 2 N., R. 7 W., was canceled
because of failure to submit final proof within the statutory period, but
said entry was reinstated by office letter 4C"I of September 21, 1894,
and the entrymaii given sixty days within which to submit his final
proof.

On October 26, 1894, he gave proper notice of his intention to make
final proof on the 8th of December following, before the clerk of the
district court of Silver Bow county, Montana, in which said land is
situated.

On the day indicated he appeared with his counsel and witnesses
and submitted his final proof.

It does not appear that any affidavit of contest was filed, but Joseph
Swaze appeared before the officer, with his attorney and witnesses, and
after the final proof blanks were filled, both parties submitted addi-
tional evidence. From this evidence it appeared, inter alia, that, the
entrynan had joined with Swaze, the protestant, and others, on Octo-
ber 8, 1890, in a location of the Jersey Blue placer claim, which includes
the land covered by the homestead entry. It further shows that on
May 15, 1889, Suprenwait executed a mortgage to John E. Loyd upon
the NW. of Sec. 22, T. 2 N., R. 7 W., to secure the payment of a
promissory note, and further that on March 11, 1889, he executed a
deed in the nature of a quitclaim to one Jean Baptiste Guay for a half
interest in and to a ranch containing one hundred and sixty acres,
known as the sheep ranch situated at the fork of Blacktail creek with
Little Blacktail creek, including the land covered by the entry.

On March 17, 1895, the local officers rendered a joint decision recom-
mending the acceptance of the final proof, and that the protest be
dismissed.

From this decision Swaze appealed to your office.
10671-VOL 24-22
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On February 7, 1896, your office considered the case and held the
homestead entry for cancellation on the ground that the entryman had,
before making final proof, parted with a half interest in the land cov-
ered by it, by deed of alienation.

From this decision Suprenant has appealed to the Department.
Tt is somewhat difficult to determine from the record how Swaze

obtained standing as a party to the case, but it appears from a stipu-
lation signed by the attorneys, representing the parties, that Saze
was claiming the land as a mineral locator and was thereby entitled to
be heard. As his right to offer testimony was ot questioned, bat is
conceded by the stipulation, he will be treated as having the standing
of a protestant against the final proof. The hearing involved three
questions:

First, the character of the land, whether agricultural or mineral.
Second, the prima facie sufficiency of the final proof offered by the
entryinan. Third, the good fith of the entryman.

It was properly found both by the local officers and your office, that
the land was agricultural and not ineral. It is not seriously disputed
that the formal final proof offered shows pritmafacie a compliance with
the requirements of the law pon the part of the entrynau. If the
final proof is to be rejected it must be on the ground of the bad faith
of the entryinan. This, it is alleged, must be imputed to hi on
account of two transactions which it is charged are incompatible with
good faith. These transactions are the execution of a mortgage on the
land covered by his homestead and the execution of a deed to a half-
interest in it, before offering his final proof. The transaction in refer-
ence to the mortgage seems to have been regarded by your office as
insufficient to show bad faith, in the light of the explanations given by
him in his testimony and by the mortgagee in his testimony. It is not
deemed necessary to consider the grounds of the conclusion reached in
reference to this matter, or to consider it separately from the other
acts of the entryman impeaching his good faith. The record affords
abundant evidence that the entrymnan is uneducated and easily misled,
and that he understands but imperfectly the transactions about which
he testifies.

In passing upon any question as to his good faith, his ignorance of
the law; his surroulndings ancd liability to be imlosed upon, may be con-
sidered, but he lust be credited with capacity to understand the plain
duties required by law of all homestead entrymeii, or he would be
deemed incapable of making a valid entry. He must be presumed to
have known that it was nlawful to sell al convey an interest in the
land covered by his homestead entry before he had earned the title by
compliance with the homestead laws. It is true that lie disputes the
correctness of the deed and insists that it was to be for all interest only
in the improvements. The terms of the deed (a copy of which is
appended to the record) are so plain and explicit that the theory of the
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defendant can get no support from the construction of the instrument.
It purports to be an absolute deed to a half interest in the land it
describes as well as in the improvements and appnrtenances. No wit-
ness is called to impeach its correctness, except the defendant himself,
and his statements are too vague and uncertain to authorize the deed
to be disregarded. It is insisted in the argument filed that the entry-
man had in fact earned his title before the deed to Guay was executed,
by five years of residence upon the land prior thereto. If this was con-
ceded he would still not be authorized to sell and convey his homestead
before offering final proof. t is insisted that Guay has abandoned any
claim he may have had by virtue of the deed, and has left the entrynman
in sole possession, but this does not mend the broken law.

I see no escape from the conclusion that the entry has been forfeited,
and your office decision is accordingly affirmed.

PRACTICE-NOTICE OF APPEAL-RAILROAD GRANT-ADJUSTMENT.

STAPLES ItT AL. . ST. PAUL AND NRTHE RN PACIFIC . R. (Jo.

Notice of an appeal served upon the land commissioner and agent of a railroad com-
pany isa proper and legal service on such company.

The grants to the St. Panl and Northern Pacific R. R. Co., and the Northern Pacific
R. R. Co., were made by different acts of Congress, and are entirely separate
and distinct, and the lease of its road and franchises by the former company to
the latter, ill not justify the Department in holding that rights granted to
the company first named can only be exercised by its lessee.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 22, 1897. (E. M. R.)

This case involves certain lands lying in sections 19 and 21, T. 132 N.,
R. 31 W., St. Cloud land district, Minnesota.

The record shows that by letters dated March 21, and 22, 1894, the
local officers transmitted to your office the appeals of Staples et al.,
from their action of January 9, ad 25, 1894, rejecting the application
of Willis L. Staples to enter, under the homiestead law, the N. t- of the
NHE. 4 and lots I and 2, See. 19, T. 132 N., R. 31 W.; the NE. 1 of Sec.
21, T. 132 N., R. 31 W., by Elizabeth Bowinan; ad the S. W of the
NE. 4 ad the NE. of the SE. and lot , Sec. 19, T. 132 N.g R. 31 W.,
by (ust Johnson.

On October 5, 1894, your office decision was rendered in favor of
these applicants, together with J]ia A. Warriner and Gust Bydberg.

These lands are within the twenty mile primary limits of the grant to
aid in the construction of the Northern Pacific Railroad under the act
of July 2, 186-1 (13 Stat., 365), as shown I)y its map of definite location
filed November 21, 1871, but were not iicluded within the limits of the
grant as shown by the maps of general route, which took effect on
August 13, and October 12, 1870. They are likewise within the fifteen
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miles indemnity limits of the grant to aid in the construction of the
Brainerd Branch of the St. Paul and Pacific, now te St. Paul and
Northern Pacific Railroad Company, under the act of March 3, 1857
(11 Stat., 195), as shown by the map of definite location filed March 28,
:1858.

The latter company selected this land as indemnity on December 31,
1877, by its list No. 2.

Your office decision of October 5, 1894 (sup2rc), held that these lands
were excepted from the grant to the Northern Pacific Railroad Coin-
pany at the date of the definite location on November 21, 1871, by
reason of the withdrawal then existing in behalf of the St. Paul and
Pacific Railroad Company, and held that the selection by that company
of December 31, 1877, was superseded by the selection of December 4,
1889.

The selection of 1877 did not contain a specification of losses as a
basis for the selection, because there was norequireinent for the specifica-
tion of losses until the circular of November 7, 1879. (Clancy et al. v.
Hastings and Dakota Railway Company, 17 L. D., 592.)

The supplemental list of December 4, 1889, contained a specification
of losses, but as it contained less lands than the list of 1877 (due to
the fact that certain of the selections of 1877 had in the meantime
been canceled), your said office decision held that this variance amounted
to an abandonment of the selection of 1877 further, that the selection
or 1889 was not eective to reserve the lands, in view of the revocation
of the withdrawal of May 22, 1891, because it did not comply with
existing regulation in stating the losses tract for tract with the selected
land, and accordingly reversed the action ot the local officers and
directed that the application of the parties be allowed.

On January 31, 1895, a motion for review having been filed by the
St. Paul and Northern Pacific Railroad Company, your office decision
was rendered, in which was reversed, in part, the decision of October
5, 1894; it being found that your office had inadvertently overlooked
the fact that the company had, on February 12, 1892, perfected its
selection by the filing of a re-arranged list containing a proper desig-
nation of losses arranged tract for tract as required by the regulations
of this Department, and accordingly overruled so much of said former
decision as rejected said list, and in consequence thereof rejected the
homestead applications of these appellants, but declared final so much
of said former decision as held that these lands were excepted from the
grant to the Northern Pacific Railroad Company, no motion for review
or appeal as to said portion of said decision having been made, and
held that said holding had become final.

Subsequently, to wit, on November 4, 1895, a motion for review of
said last above named decision having been made, by attorney for the
homestead applicants, your office decision adhered to its decision upon
review.



DECISIONS RELATING TO THE PUBLIC LANDS. 341

The contention in said last motion for reconsideration of your action,
was upon the ground that the St. Paul and Northern Pacific Railroad
Company had been to all intents and purposes merged into and become
a part of the Northern Pacific Railroad Company. uLnder a lease exe-
cuted by the first named company to the Northern Pacific on or about
June 1, 1883, of its line and franchises, for a term of 999 years; that
said lease was to all intents and purposes a complete sale of the said
St. Paul and Northern Pacific Company to the said Northern Pacific
Company; that the St. Paul and Northern Pacific Company had aban-
doned any attempt or pretence at separate organization of its land
grant, and the same was now attended, to, and a part of, the grant to
the Northern Pacific Railroad Company; and that the Northern Pacific
Company claims to control the grant to the St. Paul and Northern
Pacific Company, but as in this case the rights of the Northern Pacific
Company having been passed upon adverse to said company, and it
not setting up any claim to this land under the grant to the Northern
Pacific Railroad Company, the lands now involved are free from any
claim by either company.

There is contained in the record a motion to dismiss the appeal of te
appellants herein, on the ground that it was not served upon F. M.
Dudley, the attorney of record in this case for the St. Paul and Pacific
Railroad Company, but was served upon one W. l. Phipps of St. Paul,
Minnesota.

It appears that the party served is the Land Comriissioner and Land
Agent of the Northern Pacific Railroad Company and the St. Paul and
Northern Pacific Railroad Company.

In the case of Northern Pacific Railroad Company v. Walters et al.
(23 L. D., 331), it was held, inter alia (syllabus): "Notice of an appeal
served upon a duly recognized agent of a railroad company is a proper
and sufficient service." See also the case of Bovle v. Northern Pacific
Railroad Con]pany (22 L. D., 184), wherein it was held (syllabus):
"Noticeof an appeal duly served on a general land agentof a railroad
company is sufficient service on said company."

The position of counsel is therefore not well taken, and the appeal is
properly before the Department.

The ground of review of your decision of January 31, 1895, urged by
counsel for the homestead claimants, appears to be unsound. The
grants to the two roads were made as separate grants, under different
acts of Congress, having individual and distinct limits, and the fact
that one of these companies leased its road and franchises to the other
does not appear to be sufficient to hold that rights granted by the act
to aid in the construction of the St. Paul and Northern Pacific Railroad
can only be exercised by the Northern Pacific Railroad Company.

After an examination of the case, I concur with your office that this
land is not subject to homestead entry, and the decision appealed from
is accordingly affirmed.
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HOMESTEAD ENTRY-SETTLEMENT RIGHT-CANCELLATION.

GORTRLEY V. COUNTRYMAN (ON REViEW).

The cancellation of a homestead entry as to part of the land covered thereby, on
account of an adverse claim, will not prevent the etryrnan from subsequently
asserting his right as a settler to the entire tract covered by his original entry,
as against a third party.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 2, 1897. (C. W. P.)

Oi March 3, 1897, your office, transmitted, ol the part of George W.
Countryman, a motion for review of the decision of the Department,
rendered on January 18, 1897, in the case of William Gourley against
the said Countryman (24 L. D., 49).

The land involved is the N. of the NE. i of See. 28, T. 11 N., R. 3
W., Oklahoma land districtj Oklahoma Territory.

With te exception of the second and fifth grounds, the errors
assigned relate entirely to matters of law and fact which were fully
'considered by the Department when. the case was decided. No new
question of law or fact is presented for consideration by them. And
no reason is shown for a departure from the rule that in such cases
motions for reviev must be denied. (Shields v; McDonald, 18 IsL. D., 478.)

The second and fifth grounds are: 2. In not holding that Gourley had
exhausted his homestead rights y his entry for the S. i of the N E. - of
Sec. 28, etc.; 5. In not holding that Gourley being a resident on the S. t
of the NE. -, and his homestead entry being embraced i that tract only,
his settlement was only co-extensive with the boundaries of the land
embraced in his entry, and gave him no right to the land.

It is the general rule in the administration of the homestead laws,
that if a party of his own volition enters a less quantity of land than
he is entitled to, his election to take such less quantity is to be consid-
ered as a waiver of his claim for a larger quantity (General Circular,
October 30, 1896, p. 33). And the question in this case is, whether or
not Gourley has elected to take only eighty acres and thus waived his
claim to a larger quantity, within the meaning of the above rule. I
thinkl he has not. When he made his original entry he intended to talie
the maximum to which he was entitled. The cancellation of that entry
as to the eighty acres cannot under the circumstances of this case be
considered as a waiver on his part of his right, under the homestead
laws, to the full quantity of one hundred and sixty acres, or as an
exhaustion of his homestead right.

The fifth ground is not tenable for the reason that Gourley's original
homestead entry covered the entire one hundred and sixty acres-a
technical quarter section.

The motion, not showing proper grounds for review, is denied.
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IHOMESTEAD-RESIDENCE-SECTION 5, ACT OF MA1ARCH 3, I S91.

CLARK V. MANSFIELD.

An applicant for the right of homestead entry who has continuously resided on the
land embraced within his application for a period of five years, and applied.to
enter during said period, is not thereafter required to maintain residence as a
prerequisite to patent.

The prohibitory provision in section 2289 R. S., as ame nded by section 5, act of
March 3, 1891, that "no person who is the proprietor of more than one hunired
and sixty acres of and in any State or Territory shall acquire any right under
the homestead law," is no bar to the allowance of an entry based upon an appli-
cation made prior to the passage of said aendatory act. and strictly in coi-
pliance with the lawys and regulations then in force.

No settlement right is acquired by trespass upon the lawful possession of another.

Secretary Bliss to the Commissioner qf the General Lnand Oce, Ap~ril
(W. V. D.) -22, 1897. (J. L.)

This case involves the SE. of section 21, T. 16 N., R. 44 E., Walla
Walla and district, Washington, containing one hundred and sixty
acres of land. This tract lies outside of the withdrawal on the original
snap of general route of the Northern Pacific Railroad Company, filed
August 13, 1870; within the limits of the unauthorized withdrawal on 
the amended map of general route filed February 21, 1872; and within
the indemnity limits on the map of definite location filed October 4,
1880. It was selected by the company on March 20, 1884.

On February 24, 1883, William S. Hurlbert presented his application
to make homestead entry of said tract, alleging settlement prior to
October 1, 1880, and continuous residence. The local officers rejected
it, on the ground that the tract was within the withdrawal which took
effect on February. 21, 1872, for the benefit of the Northern Pacific
Railroad Company. Hurlbert appealed. Your office reversed the
action of the local officers, and held the company's selection of said
tract for cancellation with a view to allowing Hurlbert's application to
make entry. The railroad company appealed to the Department. On
February 21, 1894, first, and afterwards on October 14, 1895, this
Department affirmed the decisions of your office; and on February 8,
1896, the company's selection of said tract (made March 20, 18S4) was
canceled, and Hurlbert was awarded the right to make homestead
entry of said land, and the case was closed.

Pending said proceedings to wit: on Angust 15, 1887, Secretary
Lamar directed
that all lands withdrawn and held for indemnity purposes under the grant to the
Northern Pacific Railroad Company be restored to the public domain and opened to
settlement under the general land laws, except such lands as may be covered by
approved selections.

He further directed that:
As to all lands covered by iuapproved selections applications to make filings and

entries thereon may be received, noted and held subject to the claim of the eom-
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pany, of which the claimant mUst be distinctly informed and memoranda thereof
entered upon his papers. Whenever such application to file or enter is presented
alleging upon primeafacie showing that the land is, from any canse, not subject to
the company's right of selection, notice thereof will be given to the proper repre-
sentative of the company, which will be allowed thirty days after service, within
which to present objections to the allowance of such filing or entry.

Then followed further directions by the Secretary as to the mode of
procedure in the Case (see 6 L. D., 91-92-93).

After the promulgation of said. order, to wit on October 27, 1887,
Girard Clark filed his application to make homestead entry of said
tract, alleging settlement on March 1, lSS4, and continuous residence
and cultivation thereafter; and that the tract was not subject to selec-
tion by the Northern Pacific Railroad Company because one William
Hurlbert a duly qualified homestead entryman, in the year 1878, (long
before the company made its selection), settled upon said tract and
continuously resided upon and cultivated the laud until the day of
Clark's settlement thereon. Said application was filed, noted and held
in the local office subject to the claim of the railroad company. Notice
thereof was served upon the company. And on December 6, 18S7, the
company filed its protest against said application, on one of its printed
forms, alleging that its map of definite location was filed on October 4,
1880, and that it had selected said tract as indemnity on March 20,
1884. The local officers did not then order a hearings doubtless beeanse
of the case of Hurlbert v. the company then pending on appeal as
above stated.

In the meantime, on March 8, 1894, George T. Mansfield filed his
application to make homestead entry of said tract, alleging settlement
on March 4, 1894, and subsequent residence. The railroad company
was notified of this application also, and on April 15, 1894, filed its
usual protest against the same.

On April 23, 1894, after the first decision of the Department in the
Hnrlbert case had been promulgated, the local officers ordered a hear-
ing of the case of Girard Clark v. The Northern Pacific Railroad Com-
pany, upon the protest filed on December 6, 1887; and directed that
the testimony be taken before William A. Irnan, a notary public
residing at Colfax, Waslinigton. O May 11, 1894, George T. Mansfield
filed his application to be allowed to intervene in said hearing, and to
set up a superior right i himself to enter said tract of land. His
application was allowed by the local officers.

On May 28, 1894, all three of the parties appeared before the notary
at Colfax, Clark and Mansfield in person with their attorneys, and the
railroad company by its attorney. The taking of testimony was com-
menced on May 28, and concluded on May 31, 1894. All parties were
fully heard.

On July 27, 1894, the local officers found the facts as follows:

1st. That the first settlement was made on this land in Decenber 1877 by one
Debolt who shortly thereafter abandoned it.
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2nd. That in the spring of 1878, Williai Hurlbert made settlement on the land,
which he followed with actual residence and cultivation and improvement of the
same until February 1884, at which time lie sold his improvements on the land to
Girard Clark, one of the parties hereto.

3rd. That said Hurlbert claimed the land under the homestead law and was quali-
fied to make entry of the land thereunder.

4th. That in the month of February 1884, Girard established actual residence on
the land, which he maintained until about the 25th day of March 1889, during which
time he fenced and broke the entire tract with the exception of about twenty acres
fenced and broke by Hurlbert, his grantor. Clark also made other valuable improve-
ments on the land during this time in the way of buildings.

5th. That about March 25, 1889, Clark moved from this land and established his
residence on another farm sonie miles distant from the land in contest, where he
continued to reside up to March 6, 1894.

6th. That Clari has never abandoned said land or relinquished his right thereto;
but has at all imes held possession thereof; and has farmed, cultivated and cropped
the sane continuously up to the date of this hearing.

7th. That on March 4, 1894, the land was in the quiet and peaceable possession of
Clark. That it was enclosed andhad a growing crop of wheat to the amount of one
hundred and forty acres sown by Clark the fall before.

8th. That at the time Mansfield entered upon the laud he had actual notice of
Clark's right thereto.

And thereupon the local officers recommended, that the selection of
this tract by the railroad companiy be canceled; that the application
of M ansfield be rejected; and that Claik be allowed to make his homle-
stead entry.

The railroad company and Mansfield both appealed to your office.
On July 15, 1896, your office reversed the decision of the local officers

solely upon the ground that Clark is now the proprietor of more than
one hundred and sixty acres of land in the State of Washington, and is
therefore disqualified from making a homestead entry. After making
a recapitulation of the facts proved, substantially agreeing with the
findings of the local officers, your office in its decision proceeded as
follows:

It is clearly shown by the testimony subinitted at the hearing in this case, that
Girard Clark is the proprietor of more than one hundred and sixtyacres of land in
the State of Washingtou, which, under section 2289 of the U. S. Revised Statutes, as
amended by the fifth section of the act of March 3,1891 (26 Statutes 1095), disquali-
fies him from making a homestead entry.

Therefore, your decision is reversed, and the homestead application of Girard
Clark is hereby held for rejection.

Your office farther decided that it was not-
Necessary to take any further action upon said selection (by the Northern Pacific

Railroad Conpany) to the extent of the tract involved in this case, as such selection
as regards the land in question, was canceled by letter "F" of February 8, 1896, as
the result of the case of said company against William S. Hurlbert, and' which
result is flly set forth in this decision; the railroad claim to this land has been
eliminated.

You will advise Girard Clark of this decision, and allow him the usual tie,
sixty days after notice, within uhich to appeal to the Honorable Secretary of the
Interior.
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Should this decision become final George T. Mansfield will be permitted to make
homestead entry for this laud. You will advise him of this action.

From said decision Clark has appealed to this Department. The
railroad company has not appealed. The case is now a controversy
between Girard Clark and George T. Mansfield, alone.

The evidence shows the following facts:
Clark bought Hurlbert's improvements on February 4, 1884, for $300

in cash, and settled on the tract the same day. Before the 10th day of
February he had completed the remove1 of his wife and children and
household goods and established his residence on the tract. ie resided
there continuously and exclusively until the 25th day of March 1889,
a period of five years and forty-three days; during which time he got
the whole quarter section under cultivation and securely fenced; and
built new structures, made his improvements worth $1,000, and raised
craps worth from $2,000 to $3,000 per annum: About the middle of
February 1889, he bought from a Mr. Ladd a farm containing 268 acres,
five miles distant from his home by the road. After that date lie culti-
vated and improved both farms, spending part of his time with his
family on each tract. I the spring during the plowing and seeding, in
the summer during the harvesting, and in the fall of the year during
the plowing and seeding again, he remained with his family at his home
place and boarded his hired mien. After work was donehe went with his
family to the Ladd farm, and worked there; and generally remained
there during the winter. lHe continued to live in this manner-alter-
nating between the two places-until March 6, 1894, when e went
with his family to his homestead, and remained there continuously and
excIlsively until the time of the hearing. During the five years between
1889 and 894 he continued to cultivate and improve the home place,
kept up his fences, and made crops worth from $2,000 to $3,000, every
year, except one, when he fallowed the whole tract to let the land rest.

Mansfield claims, (1) that Clark's manner of life during the five years
aforesaid was equivalent to a change of residefice, to an abandonment
of his homestead claim, and to a restoration of the tract to the public
domain as unoccupied land subject to entry by any qualified person;
and (2) that by his (Mansfield's) settlement on March 4,1894, and his
residence thereon for four days, luntil the date of filing his application,
he acquired a better right than Clark's.

While it is true that residence under the homestead law must be continuous and
personal, it is also true that residence once established can be changed only when
the act and intvntion of the settler unite to effect such a change. (Secretary Lamar
in Anderson v. Anderson, 5 L. D., 6, and in Penrose's case, 5 L. I)., 179. See also
Patrick Manning's case, 7 L. D., 144-5, and Alfred M. Smith's case, 9 L. D., 146-148.)

The whole evidence by a clear preponderance proves that Clark did
not intend to change his residence; that he did not intend to abandon
his homestead on which he had resided for more than five years, and
which he had rendered very valuable by improvements and cultivation.
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Moreover, after Clark had resided upon his homestead for more than
five years, he was not required to reside tlereany longer. In the case
of Lawrence v. Phillips, 6 L. D., 140-143, this Department after quot-
ing section 2297 of the Revised Statutes said:

It seems clear from this section that residence upon the homestead is not required
after the expiration of the five years, as a prerequisite of obtaining patent to the
land; nor does a change of residence after that period forfeit a right already acquired.

The railroad company's selection being canceled, it is evident, in
view of the law above quoted and the third section of the act of May
14, 1880 (21 Statutes 140), and the facts shown by the evidence, that
Girard Clark is now entitled to make homestead entry of the tract of
land in contest, and to offer final proof immediately, unless he be dis-
qualified as indicated in your office decision.

By the 5th section of the act of Marelb 3, 1891 (26 Statutes 1095),
Congiess after re-enacting the first five lines of section 2289 of the
Revised Statutes enacted a new law i the following words:

But no person who is the proprietor of more than one hundred and sixty acres of
land i any State or Territory shall acquire any right under the homestead law,

When Clark on October 27, 1887, filed his application to make home-
stead entry, in strict compliance with the laws and regulations then in
force, he acquired homestead rights in the tract of land described,
vhiich were good against all the world, and were unquestioned except

by the Nortlierni Pacific Railroad Company which then had pending an
application to make indemnity selection of said tract. Said selection
was unlawful and invalid for three reasons. (1) Because of William S.
Hurlbert's settlement oil the tract in the year 1878, prior to the filing
of the map of definite location, and his continuous residence thereon:
(2) Because said selection was made by the company while Hurlbert's
appeal involving the company's right to that very tract of land was
pending befbre the Department: And (3) Because on Marcl 20, 1884,
when said selection was made, Clark was and for forty-four days had
been a bon fide settler and resident ol the tract. According to law
and the facts of the case, Clark was then and there, to wit: on October
27, 1887, entitled to have his application allowed and to make his
homestead entry. But action upon his application was suspended by
Secretary Lamar's order above quoted, until the company's claim
should be disposed of by this Department. Tis was not done until
February 21, 1894, more than six years after the date of Clark's appli-
cation to make entry. Then Clark promptly secured a hearing, and a
judgment of the local officers in his favor. Clark is not responsible for
the delay. He has been guilty of no laches. He has diligently prose-
cuted and insisted upon his rights, which must be determined and
measured by the laws as they were on October 27, 1887, when he did
all that he could do, or be required to do, to perfect the homestead
entry, which he had initiated on February 4, 1884 by settlement and
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continuous subsequent residence. The act of March 3, 1891, above
quoted is not applicable in this case, Clark is now entitled to a
decision recognizing and establishing his rights as they were at the
time of the filing of his application to make entry. (Ard v. Brandon
156 U. S. 537-543, Pfaff v. Williams, 4 L. D. 455-457, Williams v. Clark,
12 L. D. 173-175, Patrick Kelly 11 L. D. 326-328, Goodale v. Olney 12
L. 1). 324-325, Rice v. Lenzshek 13 L. D. 154, E. S. Newman 8 LJ. D.
448-450 and McDonald v. Jaranilla 10 L. D. 276-278.)

For the foregoing reasons this Department decides, that your office
erred in holding that Clark was disqualified from perfecting and mak-
ing his homestead entry in this case, by reason of the fact that at the
time of the hearing he was, and is now, the proprietor of more than
one hundred and sixty acres of land in the State of Washington.

The intervenor, George T. Mansfield, has failed to show by the evi-
dence a superior right or any right at all to make entry of said tract.
According to his own personal testimony his pretended settlement was
made under the following circumstances:

He first saw the land on March 2, 1894 (testimony p. 105), although
he had been living at Colfax within six miles of the tract for about
three years, carrying on business as bar-keeper and horse-trader
(p. 115). On Sunday March 4, 1894, between nine and ten o'clock
A. Ml., he made his alleged settlement (pp. 105 and 110). It was a
stormy day (p. 114). Snow covered the ground and hid the growing
crop (pp. 107 and 110). With a team and wagon. containing himself
and one Charley Shroll, a a stove, a bedstead, bedding and some
food, and a large tent, Mansfield drove across an adjoining field belong-
ing to a Mr. French (p. 112), and drove either over or through Clark's
fence, to reach Clark's land. On page 110 of the testimony, Mansfield
relates it thus: Iwent through the fence. Tere was no fence visible.
For 25 or 30 yards there was a large snow drift at the place."1 On the
evening of March 4, after he had got his foundation laid and his tent
up, he went with his team to Riverside to fetch his wife and children.
Returning with them he was refused permission to pass through the
gate, and was obliged to go around through Mr. Parvin's place, and
crawl through the wires of Clark's fence, to-reach his tent. (pp. 114
and 115.)

Mansfield acquired no rights by reason of his unlawful trespass upon
Clark's homestead as shown by the testimony (Atherton v. Fowler,
90 . S., 513).

Your office decision of July 13, 1896, is hereby reversed.: M ansfield's
application to make homestead entry of said tract is hereby rejected,
and Clark's application to make homestead entry of said tract, filed
October 27, 1887, will be allowed, if he be otherwise qualified.



DECISIONS RELATING TO THE PUBLIC LANDS. 349

PRACTICE-MlINING CLAIM-PROTEST-APPEAL.

GLADYS A. MINING Co. v. GRoss.

On appeal from the refusal of the local office to entertain a protest against a mineral
application, the appellant is not required to serve the applicant with notice
thereof.

Secretary Bliss to the Commissionber of the General Land Offiee, April 29
(W. V. D.) -1897. (P. J. C.)

It appears that S. E. Gross filed mineral application No. 1696 for the
Milwaukee and other mining claims, in Pueblo, Colorado, land district,
and, after the period of publication, there was a protest filed by the
Gladys A. Miling Company, which was dismissed by the local officers.
The company filed its appeal, and your office dismissed the same, for
the reason that notice thereof was not served on the applicant; and
also held that the charges were insufficient to warrant the ordering of
a hearing.

The protestant appealed, and a motion has been filed to dismiss
the appeal, for the reason that notice thereof, was not served on the
applicant.

In view of the fact that the protestant has, since talking its appeal,
filed a formal withdrawal of its protest against this entry, it would
hardly seem necessary to discuss any other feature of this case, but it
may not be amiss to call your attention to the fact that it has been
decided, in the case of Henry C. Evans (23 L. D., 412), that

On appeal from the denial of an application to contest an entry, the appellant is
not required to serve the entryman with notice thereof,

Hence, the action of your office in dismissing the appeal because
service thereof was not made on the appellee was erroneous.

The decision of your office, however, that the charges in the protest
do not state a cause of action, is-affirmed.

Notwithstanding there has been filed a withdrawal of the protest, it
is deemed advisable to pass upon the sfficieitcy of the protest, for the
reason that the Gladys Company, in its withdrawal, seems to rely on
the decision of Gowdy et al. . Kismet, etc. (22 L. D., 624), concerning
the requirements of publication notice. But since the withdrawal was
filed that decision has been modified (24 L. D., 191). That the protest-
ant may not, therefore, have its case disposed of under a mistaken view
of the requirements in regard to the contents of publication notices,
the matter in controversy is disposed of on its merits.
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PRACTICE-NOTICE BeY PUBLICATION-MOTION TO DISMISS.

PoPp vi. DOTY.

Service of notice by publication is defective, if a copy of the notice is not mailed by
registercd letter to the defendant at his post-office of record.

On obSjection to the service of notice the contest should be dismissed, if the ground
of objection is well taken, and the contestant does not, at such time, apply for
an alias notice.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 18.97. (0. W. P.)

This case involves the SE. 4 of the SW. 1 of See. 21, and the N. of
of the SW. of Sec. 28, T. 13, R. E., Oklahoma land district, Okla-
homa, Territory.

On October 27, 1891, Samuel A. Doty madehliotnestead entry No.
2011 of said land.

On October 2, 1893, Fred Popp filed affidavit of contest, charging
abandonment. Notice was issue( for a hearing on September 26,1894,
and on affidavit of Popp, that he was unable to find the defendant,.
service of notice was directed to be given by publication. At the hear-
ing the defendant appeared by his attorney specially, and moved that
the contest be dismissed on the ground that no proper notice of contest
had ever been served upon him. Said motion was overruled, and the
contestant called as a witness in his own behalf. The attorney for the
defendant objected to the taking of any testimony and refused to con-
tinue in attendance.

On February 2,1895, the local officers decided in favor of contestant,
and, upon appeal, your office, on October 2, 1895, remanded the case
to the local office for further hearing, on the ground that the notice of
contest was defective. Popp appeals to the Department.

The record shows that the name of Doty's post office of 'record was
changed from "Four Mile" to "Miami," Idian Territory; and that due
publication of the notice was made.

Popp's attorney made affidavit that he presented a letter addressed
to Doty at "Four Mile", Indian Territory, to the postmaster at Okla-
homia City, and requested him to register same, but that the postmaster
returned said letter, for the reason that there was no such post office.
On the other hand, R. A. Davis, registering clerk at Oklahoma City
post office, made affidavit that he never refused said letter, and if such
a letter had been presented he would have accepted and registered the
same, or given information as to the proper place to send it.

Popp, in his appeal, excepts to the consideration of the latter affida-
vit, on the ground that he was not served with a copy. But it appears
to have been filed in the local office long before the decision was ren-
dered by the register and receiver, and the objection applies equally to
the affidavit of Popp's attorney, which does not appear to have been
served on Doty or his attorney.
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Independently of these affidavits, it appearing that a copy of the
notice was not mailed to Popp by registered letter at his post office of
record, as required by Rule 14 of Practice, the motion of the defendant
should have been granted and the contest dismissed. In order to gain
jurisdietion of the parties where notice is served by publication, it is
necessary to follow strictly the requirement of the rle.

Upon the presentation of the motion to dismiss, if Popp had applied
for an alias notice, the same would have been granted; but he elected
to stand upon the sufficiency of the notice, and it being fatally defect-
ive, no jurisdiction thereunder was acquired by the local officers.
Under the circumstances, the contest must fall.

Your officedecision is accordingly modified, and the contest dismissed.

HOI;IESTEAD COMM317TATION-ACT OF JUNE , 1896.

ANDERS G. IASSELQUIST.

An order directing the cancellation of a prematurely commuted homestead entryt
will not defeat action under the confirmatory provisions of the act of Jne 3,
1896, if such order has not become final.

Secretary Bliss to te Commissioner of the General Land Office, A-pril 29,
(W. V.D.) 1897. (W.C.P.)

Anders G. ilasseiquist has filed an appeal from your office decision
of December 17, 1895, holding for cancellation his commutation cash
entry for the SE. of Sec. 26, T. 37 N., R. 8 E., Wausaa, Wisconsin land
district.

Hasselquist ade homestead entry for this land on June 20, 1891,
alleging settlement Decemnber 20, 1890, and was allowed to cormute
said entry to cash entry on August 28, 1891, the final proof showing
residence on the land from December 29, 1890. Your office by decision
of February 21, 1893, held that iasmuch as the original entry was
made after the passage of the act of March 3, 1891 (26 Stat., 1095), the
claimant must show residence and cultivation for a period of fourteen
months to entitle him to cominute the same. Upon appeal to this
Department that decision was affirmed August 20, 1895. No motion
for review of that decision having been filed, your office, by letter of
December 17, 1S95, held said entry for cancellation, and directed the
local officers to notify the entryinau that unless lie shoold furnish sup-
plemental proof as required or appeal from said ecision holding his
entry for cancellation within sixty days, it would be canceled without
further notice.

The appeal forwarded is in the following words:
The above named Anders G. Hasselqnist hereby respectfnlly appeals to the Hon.

Secretary of the Interior from your decision in the above entitled matter, dated
December 17, 1895, holding said entry for cancellation, and assigns as grounds for
appeal that he believes his title to be valid under his commuotation entry. Under
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that belief, and after the commutation receipt had been issued, he sold said land in
good faith, ad the purchaser thereof has not had his day in court.

The fact that the land was transferred after issuance of final certifi-
cate affords no grounds for reversal of the decision holding the entry
for cancellation. A purchaser of land prior to issuance of patent takes
only the interest of his grantor and is charged with notice of the law
and the supervisory control of the Commissioner of the General Land
Office over the action of the local officers. (Bender v. Shimer, 19
L. D., 363.)

While the above in the general rule, and while under that rule the
appeal here presents no sufficient ground for the reversal of the action
of your office, yet the facts presented by the record in this case seem to
bring it within the confirmatory provisions of the. act of June 3, 1896
(29 Stat., 197), the first section of which reads as follows:

That whenever it shall appear to the Commissioner of the General Land Office that
an error has heretofore been made by the officers of any local land office in receiv-
ing premature commutation proofs under the homestead laws, and that there was no
fraud practiced by the entryman in making sch proofs, and final payment has been
made and a final certificate of entry has been issued to the entryman, and that there
are no adverse claimants to the land described in the certificates of entry whose
rights originated prior to making such final proofs, and that no other reason why
the title should not vest in the entryman exists except that the commutation was
made less than fourteen months from the (late of the homestead settlement, and that
there was at least six months' actual residence in good faith by the homestead entry-
man on the land prior to such commutation, such certificates of entry shall be in all
things confirmed to the entryman, his heirs, and legal representatives, as of the date
of such final certificate of entry and a patent issue thereon; and the title so patented
shall inure to the benefit of any grantee or transferee in good faith of such entry-
man subsequent to the date of such final certificate: Provided, That this act shall
not apply to commutation and homestead entries on which final certificates have
been issued, and which have heretofore been canceled when the lands made vacant
by such cancellation have been re-entered nnder the homestead act.

If this entry comes within the purview of said law it was confirmed
notwithstanding the decision of this Department directing its cancella-
tion. The decision of your office, holding said entry for cancellation,
is set aside and the case is returned to your office for farther considera-
tion and appropriate action under said confirmatory act.

TIMBER LAND-SETTLEMENT CLAIMS.

BUCKLEY V. MURPHY.

The right to take lands chiefly valuable for the timber thereon under the settlement
laws is limited to claims asserted in good faith for the purpose of securing a
home.

Seeretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (J. -L. MC.)

The case above entitled is one of a considerable number of cases in
which pre-emption filings were made, or attempted to be made, on the
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morning of the day when lands were opened to entry or filing, in town-,
ship 66 N., R. 19 W.; Ts. 67 N., Rs. 18, 19, and 20 W.; Ts. 68 N.; Rs..
18, 1, and 20 W.; T. 67 N., . 21 W., all in the Duluth land district,
Mil nesota.

Lands in the eight townships above described were opened to filing;
or entry on eight successive lays in June, 1893.

On the day when each township was opened to filing or eptry, a con-
siderable number of pre-emption declaratory statements were received
at the Duluth land office, by mail, which delivered the same at about
eight o'clock a. m. The aggregate number of filings thus received
were one hundred and twenty-four. They were at once noted on the
respective plats and tract-books of the township named.

The declaratory statements above referred to were accompanied by.
notices of the pre-emption claimant's intention to mate final proof.

When the door of the local office opened, at 9 o'clock a. n. of the,
days respectively when the townships above named were opened to
entry, a line of applicants was found who presented applications to
enter under the timber and stone act certain described lanls embrac-
ing a part of those already applied for (supra) by applicants under the
pre-einption law. The timber land applications were rejected, by the,
local officers, because they held that the applications of the pre-emption.
clainants to mnake final proof so ar reserved the land covered thereby
as to prevent its being properly entered by others, pending the consid-.
eration of said applications. (See case of L. 4. Capps, 8 L. D., 406.)

Counsel for certain of the timber land applicants reported the above-
facts, in substance to your office, and asked for information. Corre-
spondence between your office and the local officers ensued, as the.
result of which your office sent instructions to the local officers, the
gist of which is contained in the following extract from your office let-
ter of July 19, 1893:

In my opinion the instructions. on page 64, circular of Febrnary 6,1892, clearly
intended that no steps toward making final proof on filings should be taken until
after the expiration of three nonths from the filing of the township plats of sur-
vey in your office. This rule was doubtless intended to allow adv erse claimants an
opportunity to place their claims of record; and this object would be defeated by
permitting publication of notice of intention to submit final proof, which would:
constitute a segregation of the land, and thus debar the entry or filing of another;
within the three months. . . . . You will therefore vacate any notice of inten-
tion to make final proof which is now being published in opposition to this opinion;
and if no objection exists at the expiration of three months from date of filing plat
of survey in your office, notice of intention to submait final proof can then be given.

The above instructions were carried into effect, and the timber-land'
applicants for land covered by pre-emption. filings were allowed to com-
plete their filings by paying their fees.

On September 23, 1893 (a few days before the expiration of the three
months above mentioned), the register of the Duluth land office wrote
to your office, recommending that a special agent be detailed to super-

10671-Vot 24 23
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vise an investigation of these claims, intimating that there was an
attempt to defraud the government, the extent and particulars of which
it would be difficult to determine in the absence of reliable iestiiouy,
as in nearly all cases tried before the office the testimony was directly
contradictory; that the government would be better able to arrive at
the facts of the ease
by an examination of the land before the claimants got away, for it is a well known
fact that ninety per cent of the entryinen in this district under the homestead or
pre-emption law abandon their claims as soon as final proof is made and are there-
after hard to find; and if found they all stick together and help each other out, and
the government is beaten.

The above recommendation was denied by your office letter of
November 3, 1893, in which the local officers were directed as follows:

Tou are advised that any filings placed of record prior to the opening of your
office on the day when said lands became subject to filing and entry are illegal, and
final proof can not be based thereon. In such cases you will allow the claimant of
record whose filing or entry is legal to publish notice of intention to submit final
proof, duly citing all adverse claimants of record in accordance with the ruling in
Reno v. Cole (15 L. D., 171), and advise the claimant whose filing was erroneously
placed of record that his right, so far as requiring hi to place his claim of record
within three months after filing of the plat of survey is concerned, will not be
affected by the erroneous action of your predecessor. Should there be cases in which
each of two or more claimants have a legal filing or entry covering the same land,
any or all of themn who desire to do so should be allowed to publish notice of his
intention to submit final proof, dily citing the adverse claimants; and if a protest
is filed in either case, the. hearing should. be.hadi-on or subsequnt to the date the
last claimant offers his proof.

Other correspondence esued, which it is not necessary to set forth
in detail. It is sufficient to say that each of the pre-emption claimants,
as suggested above, filed an amended pre-emption declaratory state-
ment; that a considerable number of these pre-emption claims were
contested by claimants under the timber and stone act; that hearing
followed to determine their respective rights; and that, whatever the
decision of the local officers might be, an appeal was (generally) taken
to your office, and fom your office to the Department.

The land in the several townships hereinbefore described is situated
in the northeastern part of Minnesota. In numerous cases coming
before the Department on appeal, it is shown by competent witnesses
that there are from fifteen huadred of two thousand to three thousand
dollars' worth of timber on each quarter section. The pre-emptors or
their witnesses testify that it will cost fifty or sixty dollars per acre to
clear the land of its timber; and that, after it has been so cleared, it
will be worth for agricultural purposes five or six dollars per acre.

These statements are substantially corroborated by the investigation
of the government and the records of this Department. According to
the forestry map prepared to accompany the United States census
reports, this region is among the most heavily timbered of any except
a narrow strip close upon the Pacific coast. Its growth of pine timber
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is unsurpassed anywhere. This land is comparatively worthless, how-
ever, for anything except timber. Surveyors recognize four grades of
fertility in soil. The field notes of survey for the townships now under
consideration report the soil as being, almost universally, fourth grade
(the.poorest quality). Thus, of township 68 N., 20 W., the surveyor
says: " The soil is of a very poor quality, also being stony; the entire
township is covered with a heavy growth of timber." The line as sur-
veyed between sections and 20 he says, "leaves swamp and begins
to ascend a rocky ridge, through heavy timber." Between sections 10
and 11 of the same township, he reports the line runs- along "the top
of a granite ledge; . . . . soil fourth rate, stony." Of township
66, range 19, the surveyor reports: "This township is mainly rolling,
and is heavily tiuibered, with a mixed growth; there is considerable
pine on the ledges and rolling ground. Pelican river, flowing across
the SE corner, affords the means for lumbering."' Of township 68,
range 18, the surveyor reports: "This townsbip is heavily timbered;
it is mostly rolling and broken, except the swamps, of which there are
quite a number. The soil is sterile." Such expressions are repeated
bythe score throughout the several townships here under considera-
tion. This reference to the character of these lands is pertinent in
view of the ruling of the Department that,
While lands chiefly valuable for timber and stone, and unfit for ordinary agricul-
tural purposes, are not excluded from settlement by the act of June 3, 1878, yet set-
tlements on such lands should be carefully scrutinized, as the exception in said act
is in favor of the bona fide settler; [and] a settlement for the purpose of securing
the timber on the land, or for any other purpose than establishing a home, is not a
boan fide settlement within the meaning of the act. (Syllabus to Wright v. Larson,
7 L. D., 555.)

The lands here in controversy are distant, in an air line, from forty
to fifty miles, and by the nearest practicable roate from fifty to seventy
miles, from the nearest village, post office, or market-to wit, Tower,
Minnesota. Every article needed by the pre-emptor in supporting his
own existence or improving his claim must be brought this distance,
partly by steamer across Vermillion lake; partly by canoe down Ver-
million river; thence by wagon for another part of the way; and finally
"packed" by the pre-emptor upon his own back for a distance of from
five to fifteen miles, dependent upon the location of his claim.

The most of these pre-emption claimants allege as an excuse for their
almost continual absence from their claims, and for not having built
better houses or made more extensive improvements, the fact that they
were very poor. But it is shown, in most of the cases of this class
now before me, that each of these pre-emption claimants paid certain
socalled "locators" from fifty to one hundred and sixty dollars, for
showing them what tracts were vacant. (This aside from the services
of a surveyor, subsequently, to find the quarter-section corners and
"stake out" the claim.) If these pre-emption claimants were so poor,
and were in good faith seeking homes for themselves and their-families,
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it seemas unaccouhtable that they should pay SuCh a price for being led
into the almost inaccessible depths of a vast wilderness, to one of the
most infertile portions of the continent, and pay for such lands' by
taking it under the pre-emnption law, when in order to reach them they
were compelled to cross hundreds of thousands of acres of more pro2
dnitive land, less difficult to prepare for cultivation, and open to home-t
stead settlement and entry "without money and without price" (except
the fees and commissions of te local officers).

It is worthy of notice that in none of the contests herein referred to
does it appear that the pre-emption claimant, if married, had brought
his wife, or ay other member of his family to the land. In such cases
there is generally some excuse presented, more or less plausible on its
face, for the wife's absence. A physician's certificate showing that the.
wife has been continuously ill and unable to remove to her husband's
"home' during the years of his alleged residence upon his pre-einption'
claim, appears to be as uniform and idispensable an adjunct as an
affidavit of citizenship.

Twenty or more of the one hundred and twenty-four pre-emptioni
claims hereinbefore referred to have been contested by timber-land
applicants. The testimony given by the opposing parties in these cases
is usually conflicting, and irreconcilable upon ay theory consistent
with the veracity of the respective witnesses. The pre-emption claim-
ants and their witnesses testify to amply sufficient residence, cultivation,
and improvement to warrant the issue of final certificate and patent.
The contesting timber-land claimants testify that the 'house" built by
the pre-emption claimant is a small and uninhabitable "shanty"; that
there has been no "improvement" beyond the cutting down of trees
about the shanty sufficient to furnish the logs to build it; and that the
alleged "residence" on the part of the pre-emptor has consisted of
occasional and rare visits to the land in controversy.

The leading witnesses for each pre-emption claimant whose filing is
alleged to be fraudulent are almost uniformly other pre-emption claim-
ants who are also charged with fraud. Thus in the case of Halstein
Svergen, now before me, his witnesses are Simon Maley and Peter Eck.
whose cases are also now before me, their pre-emption final proofs hav-
ing been protested on charge of fraud, and John Quaderer, whose filing
was ordered canceled Upon that ground by departmental decision of
October 3, 1896 (342 L. & R., 149). And so on, throughout the entire
list.

While the preceding history of transactions connected with the open-
ing to filing and entry of the townships hereinbefore named, can not
properly be considered as evidence controlling individual cases, yet it
shows a condition of affairs of which the Department, in its general
supervision of the disposal of the public lands, must take notice, in
connection with the facts disclosed upon the examination and consid-
eration of -the record in each case.
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In the particular case-which the Department is now called upon to
consider, Barbara Murphy, on June 16, 1893, filed pre-emption declara-
tory statement for the NE. t of the NE. of Sec. 34, the W. o Of the
NW. and the SE. i of the NW. 1 of Sec. 35, T. 67 N., . 19 W. This
filing being held illegal because of having been received and allowed
by the local officers before nine o'clock of the day when the land became
subject to filing and entry, she made a second filing on December 28,
1893. She based her right to file such pre-einption declaratory state,
ment upon the alleged settlement by her husband, John H. Murphy, in
December, 1890,

On August 2. 1893, William. Buckley filed timber-land statement for
the same land.

This conflict of claims resulted in a hearing, at which testimony was
taken that elicited the following facts:

The land in controversy is rolling, rongh, and rocky; it has no value
whatever except for the pine timber growing upon it. At the date of
the pre-emptor's final proof and of the hearing there was no sign of
cultivation of any part of the land; the only improvement was that
the underbrush had been cut from about half an acre of the land; the
only indication that any one had ever settled or resided upon the land
was a log shanty, estimated .to have cost $18 or $20. This shanty had
a new floor in it-but this floor had been put in after the date of the
timber-land entry. This had not been done by the pre-emption claim-
ant's husband, for he had died a year and a half before it was placed
there; and not by the pre-emption claimant herself, for she had never
heard of its existence.

Mrs. Murphy, the pre-emuption claimant, testifies that she and her
husband were married in Michigan in 1882; that they moved to Duluth
in 1883; that at the date of her husband's alleged settlement on the
land in controversy (December 26; 1890), he and she were living
together right along " in West Duluth (between 125 and 150 miles from
the land), where he was engaged in his business as carpenter, and con-
tinued to live together "right along" until his death (September 17,
1892); she knows that he left home with the avowed intention of going
to the land in controversy once; she never went to the land, and does
not know where it is.

The local officers, as the result of the hearing, rendered joint decision,
recomnmending that Mrs. Murphy's pre-emption filing be canceled. She
applied to your office, which, on February 25, 1896, affirmed the judg-
ment of the local officers. Thereupon she appeals to the )epartmtent.

Her counsel, in said appeal, copies, verbatim or in substance, each
sentence of the finding of your office decision, and alleges that it was
an error; but he makes no reference to any testimony showing it to
have been erroneous. e complains that your office erred "in refusing
credit at final proof for residence prior to filing"-but ignores the fact
that the testimony does not show an hour's residence prior to filing. At
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the hearing, he drew from the pre-emption claimant a statement of the
fact that she was a widow, in poor circumstances, with three little chil-
dren; but this does not warrant your office or this Department in award-
ing to her a quarter-section of the public land without compliance with
the law in any respect or degree upon her part or that of her deceased
husband.

The decision of your office was clearly correct, and is hereby affirmed.

SETTEIVMENT RIGHT-OKLAHOMA LANDS.

FRAZIER ET AL. .v. TAYLOR.

Under the conditions attendant upon the opening of lands to settlement in Oklahoma
the sticking of a stake may be recognized as initiating a settlement right, as
against competing settlers on the day of opening, but such act will not be avail-
able as against subsequent settlers if not followed, within a reasonable time,
by additional acts evidencing an intention to make a bona fide settlement.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 29, 1897. (G-. C. R.)

James M. Frazier has appealed from your office decision dated Octo-
ber 8, 1895, which dismisses his contest against the homestead entry
made October 16, 1893, by Willie G. Taylor, for the SW. of Sec. 28, T.
28 N., R. 1 W., Perry, Oklahoma.

Your said office decision reversed the finding, of the register and
receiver, which sstained the conltest, and-recommended the cancella-
tion of the entry.

It appears that Alexander H. Sims also filed a contest, but upon the
day of hearing (October 31, 1894,) he made default, and his contest was
dismissed.

The land is a part of the Cherokee Outlet, and was opened to settle-
ment September 16, 1893,-one month before Taylor made entry.

There is little or no controversy over the facts, which appear to be
as follows:

Frazier had learned that the land was vacant. unimproved and
uninhabited, and on October 1, 1893, he, in company with his father,
mother, two brothers and a sister, settled upon it. He was twenty-
six years old, and unmarried. He took with him to the land eight
head of horses, a plow, wagon and harness, household goods, etc. He
erected a tent, into which he and his father's family moved. With
the assistance of his father and brother, he at once erected a house,
fourteen by sixteen feet, which was completed for occupancy in about
one week from date of settlement. At date of hearing, lie had fenced
about ninety acres of the land, had broken fifty acres and had sowed
twenty acres to wheat. He, with his father's family, thereafter con-
tinuously resided on the land, and had purchased additional farming
implements. The next day after he settled, he went to Perry to make
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entry of the land; he remained there three or four days and returned
to the land, being unable, for some reason, to obtain his entry; he
assisted in the improvements, until October 16, 1893, when it appears
that he presented his homestead application for the land; finding that
Taylor on that day had made entry thereof, he at once filed his contest
affidavit, alleging, in substance, his prior settlement upon the land, and
that he had made the iprovements above described. The testimony
shows that he in fact was the prior settler, and that Taylor, the entry-
man, never made any settlement, or performed any act showing his
intention to settle, until October 24, 1893.

It appears that Taylor made the race, with other intending settlers
on September 16, 1893; that he stuck a stake on another tract, where
it remained until September 27, 1893; he then learned that another
person had preceded him to that tract, and on the next day (September
28) he took the same stake and stack it on the ajoining tract-sup-
posing he had placed it on the land in controversy.

He testified that the stake was two and a half feet long, three
inches wide, and had attached thereto a white muslin flag; inscribed on
the flag and on the stake were the words: "This claim taken by W.
G. Taylor." When, on October 1, 1893, Frazier erected his tent on the
land, he discovered this flag, and saw Taylor's name, with the inscrip-
tion as given above. Frazier began to investigate the situation of the
lines: and corners, and admits that lie then thought that Taylor's flag
was on the land; lie thereupon plowed a urrow on what he supposed
was the west line of the claim, and this furrow was west of the place
where Taylor had stuck the stake. Subsequently, he had a surveyor
run out the lines of the land, when he discovered that Taylor's flag
had been placed about six rods west of the west line of the land.
Neither Taylor nor his witnesses denied that the flag was in fact placed
on the tract adjacent to and west of the one i controversy, although
Taylor doubtless thought he had placed it on the land he afterwards
settled on, being the land in question. From September 28, the day
Taylor thought he placed his flag on the land, until October 5, follow-
ing, he was not on the laud; but upon the latter date he went to the
land, and informed Frazier's brother, then on the land, and living in
the tent erected by contestant, that he (Taylor) claimed the tract, an
called attention to the flag.

It will not do to say that the mere placing of a ag on the public land
is such an evidence of settlement as will in all cases defeat the rights
of one who in good faith settles upon the land subsequently. II the
general rush for lands on the day of opening, when thousands are com-
peting, he who reaches the land first and gives notice of his intention
to settle by the mere sticking of a stake will by such slight act defeat
a slower man in the race. But such an act should in a reasonable time
be followed by the performance of additional acts, evidencing the set-
tler's intention to make a bona fide settlement.
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Even if Taylor had, in fact, put his stake on the and, le at once left
the tract to go to see his "cousin"; he did not return to the land until
six lays had elapsed; lie gives no reason for not performing some sub-
'stantial act of improvement, and he still postponed his settlement or
doing anything more in relation to the land until after Frazier had been
there more than three weeks.

Under this state of facts, Frazier has the superior right to the land.
- Your said office decision is accordingly reversed. Taylor's entry will

be canceled, and Frazier's application will be allowed.

TIMBER LAND PURCHASE-Al'PLICATION.

COFFIN V. NWCOM71B.

An applicant for the right of timber land purchase must show that the land applied
for is free from adverse occupancy, and tat he has made no other application to
purchase under the timber land act.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (J. L.)

This case involves the NE. i of section 26, T. 12 N., 11 1 E., Humboldt
meridian, Humboldt land district, California.

On Julie 16, 1885, William H. Newcomb made homestead entry No.
2440 of said tract.

On June 17, 1885, William H. Coffin filed his pre-emption declaratory
statement No. 5672 for said tract, alleging settlement on March 20, 1885.

The official map of said township was suspended on February 15,
1886, and the suspension was removed on June 11, 1892. In the inter-
val one Silas ei. Epps contested Newcomb's entry. Said contest was
dismissed, by departmental decision of April 14, 1891 (217 L. and R.,
170), holding in substance that during the period of suspension settlers
were not obliged to reside upon, or improve and cnltivate their claims.

On August 4, 1892, Newcomb filed his relinquishment to the United
States, and his entry was then canceled. On August , 1892, in
accordance with the act of June 3, 1878 (20 Stat., 89), entitled "An act
for the sale of timber lands in the States of California," etc. etc., New
comib filed his application to purchase said tract for $2.50 per acre, and
also his sworn statement as required by the second section of that act;
and on the same day, August 5, 1892, the register issued the notice
for publication required by the third section of the act, and fixed Octo-
ber 21,1892, as the day for Newcomb to make his fin al proof, and
requested all persons claiming adversely to file their claims.

Coffin appeared and filed his claim under his preemption declaratory
statement aforesaid, and filed his protest alleging in substance (not
literally) the following grounds of objection to Newcomb's proposed
timber entry:

(1) That he (Coffin) settled upon the land in March, 1885.
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(2) T'hat thesurvey of te township was suspeiided in lSS(.
(3) That te slspension was removed in: Jne 1892.
(4) That onl the second day of August 1892, he (Coffin) again took up

his residence upon said land and is now living upon said land with his
family consisting of a wife and tree children.

(5) That said Nevcomb made his timber filing, upon said land on the
5th day of August, 1892; and that he (Coffin) was an actual settler
upon said land, ad that there were iprovements upon saidl land , at
the time when said tiuiber filing was made.

(6) That said land is agricultural land and not timber land.
Wherefore Coffin prayed that the timber filing of Newcomb be can-

celed, and that he (Cofftin) be allowed to complete his pre-emption laim
and enter te land.

Oil October 22, 1892, Newconb offered his proof as advertised; a
hearinjg was had, and witnesses were examined and crosswexamined in
the )resellce of both parties and their attorneys.
* On January 12, 1894, the local officers recommended that Newcomb
be allowed to complete his timber purchase, and that the contest of
Coffin be dismissed.

Coffin appealed; nd while his appeal was pending in your office, to
wit: on April 16, 1894, Coffin filed a notion for a rehearing or new trial

.of the case, upon the ground of nevly discovered evidence, supported
,by affidavits and copies of official records.

On June 21, 1895, your office denied the motion for a rehearing,
.affirmed the decision of the local officers, approved Newcomb's final
proof, and held Coffin's declaratory statement for cancellation.

Coffin has appealed to this Department.
Newcomb filed a carefully prepared answer to Coffin's motion for a

rehear;ing. A comparison of the InotioI.and the answer shovs the fol-
lowing undispute(l facts:

(1) Ol October 2,1884, Newcomb filed aim application to purchase t he
NW. I of section 1, T1. 11 N., . E., Humboldt meridian, under the
timber land at of J ne 3, 1878, and also his duplicate " sworl state-
mnent" as required by sail act. (2) Notice of the al)lication vas duiry
published for sixty dlays. (3) In the meantime, on Decem nber 11, 1884,
the survey of that township was suspended. (4) On January 3, 1885,
-the sixty days for publication of notice having expired, Newcomb tel-
dered proof and paynent. () A niew map of te township was filed
'on November 22, 1889. And (6) 'said statement was never withdrawn
from the land office and is now ol -file therein aong the )al)ers of said
-office."

* In explanation of said admitted facts.Newcomb in. his answer said:
November 22,1889, a new survey and plat was filed, changing, the lay of the rivers

and streams in said township, and also changing the location of said NW. I of said
section 10 over a mile fi-om where it lay on the old plat. Afflant further says that
imunediately after the new survey wvas iled in the local landofflce, he went upon the
NW. 1 of said section 10 as shown by the new plat and found the same to be entirely
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different land from that he had sought to purchase from the government; that the
said claim as located on the new plat has no timber upon it and was entirely worth-
less to this affiaut or to any one else; that when applications were received upon the
new survey, there was a great rush and a great crowd of people seeking to file upon
the lands in said township, and affiant was prevented from filing upon the land cov-
ered by the NW.+ of said section ten as it appeared on the old plat: that affiant
accordingly made application to get his right to file a timber claim back, and he was
informed by S. C. Boom, the then register, and R. W. Hutchins the then receiver of
the land office, and by B. F. Bergen the then special agent of the Land Department,
that no action upon the part of the affiant was necessary, that if the new survey
changed the location of his claim, he was at liberty to abandon his filing without
prejudice to his filing another timber application.

An examination of the old and new maps of said towinsiip together,
does not corroborate but contradicts Newcomb's statement that the
new map changed the location of the NW. 1 of section 10 over a mile
from where it lay on the old map. In fact the change, if aiy vas slight
and inconsiderable. And an examination of the tract book in your
office shows, that said quarter section is yet vacant, and unclaimed by
any other person; so that it remains reserved by Mr. Newcomb's appli-
cation to purchase and publication of notice.

The facts stated and verified prima facie, in support of the motion for
a rehearing, were newly discovered evidence in respect to which Coffin
had not been guilty of laches. They are material and important in
this case. Your office erred in denying the motion for a rehearing;
and in assuming without inquiry that Newcomb's explanation was true,
and in holding that his failure to purchase the tract formerly applied
for under the said act was due to no fault of his own, and in concluding
that his rights in the premises were not prejudiced thereby.

The " act for the sale of timber lands" aforesaid, in section 2, requires,
that the applicant shall file under oath a written statement in duplicate,
setting forth, among other things, (1) that the tract is uninhabited, (2)
that it contains no improvements except for ditch or canal purposes,
"save such as were made by or belonged to the applicant?" and (3) that
"deponent has made no other application under this act." Each one
of these specifications is an essential condition precedent to the acqui-
sition of a right to make a timber purchase. Section 3 of the act
requires the applicant to prove that the tract was "'unoccupiedanid
without improvements other than those excepted." The record and
the testimony in the case show beyond doubt, (1) that on August 5,
1892, when Newconrb filed his timber purchase application and sworn
statement, the tract was, and since August 2, 1892, had been, occupied
and inhabited by Coffin, (2) that there were on the tract improvements,
which had not been made by and did not belong to Newcomb, and (3)
that Newcomb had made another application to purchase timber land
under the act of June 3, 1878. In consequence of the failure of each
one of these three conditions precedent it follows, that Newcomb's appli-
cation to purchase the tract in controversy must be denied. Moreover
his allegation that "the tract is unfit for cultivation" is not sustained
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by a preponderance of the evidence, and it is discredited by the fact
that he made homestead entry of the tract in 1885, and resided upon it
until some time after the suspension of the township map in February,
1886.

It is proved that Coffin made his first notorious settlement on March
20, 1885, by cutting down trees and making four logs, which he laid in
the form of a square foundation for a house, in a conspicuous place on
the tract. Within three months thereafter, on June 17, 1885, he filed
his declaratory statement at the land office. In the month of August
1885 he returned to the land and began to cut brush for a clearing, but
was taken sick in the woods and was obliged to stop work. The map
was suspended in February 1886. After he was informed of the removal
of the suspension, on August 2, 1892, he returned to the tract and
resumed his residence thereon, occupying and living in a house or cabin
built by one Hildreth. He immediately began to build for himself a
house twenty-four feet long by sixteen feet wide; and to clear a patch
for a garden. In September he moved his family consisting of his wife
and three children upon the place, and lie and they continued to reside
there until the day of the hearing, with intent to maintain his home
there to the exclusion of a home anywhere else. Coffin's claim appears
to have been made and prosecuted in good faith. It is based upon his
settlement made and his pre-emption declaratory statement filed in
1885; and also upon his rights as a bona fide settler, occupant and resi-
dent on and after August 2, 1892.

The act of Congress under which Newcomb claims, in section 1 pro-
vides: " That nothing herein contained shall defeat or impair any bona
fide claim under any law of the U~nited States." Newcomb's applica-
tion to purchase being eliminated from this controversy, Coffin remains
in possession free to prosecute his claim either as a pre emption or as a
homestead, as he may be advised.

See cases of Hughes v. Tipton, 2 L. D., 334, and Block v. Contreras,
4 L. D., 380: Also Crooks v. Hadsell, 3 L. D., 258, Houghton v. Juiiett,
4 L. D., 238 and F. E. abersham, 4 L. )., 282, and many other cases
since in accordance with the views herein expressed.

It does not seem necessary to prolong this controversy by directing
a rehearing as asked by Coffin.

Your office decision is. hereby reversed. Newcomb's final proof is
rejected, and his application to purchase the NE. i of section 26, T.
12 N., R. E., Humboldt meridian, California, is hereby denied. Cof-
fin is left at liberty to prosecute his claim to said tract under the pre-
emption or homestead laws as he may be advised.
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RAILROAD GRANT-CERTIFICATION-SCHOOL INDEMNITY SELECTION.

ST. PAUL AND SIOUX CITY R. R. (Jo. V. STATE OF MINNESOTA.

A certification under the act of Angust 3,1854, of lands on account of a railroad
grant that were, at the date of the grant, embraced within a pendinpg Piiaa fcie
valid school indemnity selection, is no bar to the subsequent approval of such
selection.

-,Secretary Bliss to the Oommissioner of the General LEand Qfice, April 29,
-(W. V. D.) 1897. (F. W. C.)

The St. Paul and Sioux City Railroad Company has appealed from
your office decision of January 3 1896, holding for cancellation its list-
ing of the SW. of the NW. 4 of Sec. 15, T. 104 N., R. 36 W., Marsha
land district, ITlinnesota.

This listing was first held for cancellation by your office decision of
November 5,1892, for conflict with the indemnity school selection made
December 9 1863. The company appealed, and in its appeal urged
that no such selection had been made by the State as described in
your office decision, whereupon, by departmental letter of March 8,
1895, you were directed to make further examination of the records,
relative to the posting of said school selection, i order to test the cor-
rectness thereof, and to make due report to this Department. By your
office letter of March 26, 1895, report was made that a careful exaIina-
tion disclosed no such selection by the State, and that the posting,
therefore, wats deemed to be an error; further, that from a report of
the State Auditor it appeared that there was no record by the State of
any such selection.

Acting upon this report, by departmental decision of April 13, 1895
(not reported), your office decision of November 5, 1892, was reversed
and you were directed to examine the listing by the company with
a view to its submission for the approval of this Department. In
November, following, the State school list of December 9, 863, was
found in your office, and on November 19th this Department was
advised thereof; whereupon, by departmental decision of December
18, 1895, the decision of April 13, 1895, was revoked ad you were
directed to readjudicate the matter in the light of all the facts pre-
sented. It was under this order that you have again considered the
matter and again held for cancellation the company's listing holding
the land to have been excepted from its grant; from which action it
has appealed to this Department.

The land is within the ten mile or primary limits of the grant for
said company under the act of May 12, 1864 (13 Stat., 74), and is oppo-
site the portion of the road shown upon the map of definite location
filed June 28,1865, upon which withdrawal was ordered August 10, 1865.

The tract under consideration was selected by the State of Minnesota
December 9, 1863, in lieu of a deficit in township .1.04 N., range 34 W.e
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prior to the passage of the act making the grant and the definite loca-
tion filed thereunder. The State Land Commissioner, in his letter of
November 4, 1895, claims that this selection was really made in lieu of
the deficiency i township 101 N., range *'36" W., and that the substi-
tution of range "34" W., as it appears i the list, was due solely to a
clerical error, which, your office decision states,

appears to be true, froim the fact that the township plat shows no deficit in township
101 N., range 34 W., as above stated, while the plat of township 10-1 N., range 36 W.
shows a deficit of 62.48 acres-the quantity reported in said list.

Relative to the railroad claim, it appears that on August 23, 1867,
the State listed the entire section 15, township 104 N., range 36 W.,
which list was approved by the Department December 6, 1867. In this
list approved in 1867 there appears to have been errors, and a new list
correcting the errors was submitted for approval, which was approved
June 10, 1866. This' latter list included all of said sectioh 15 except
the SW. j of the NW. 1-the tract now under consideration.

In the company's appeal it is urged that, as this tract was originally
certified on account of the grant, it has passed beyond the jurisdiction
of this Department; further, that the State's indemnity selection was
invalid because the basis originally assigned did not exist, and that a
substitution could not be made in the presence of'the adverse 6laim
made by the company.

The certification referred to was under the provisions of the act of
August 3, 1854 (10 Stat., 346), which statute was considered by the
supreme court in the case of Weeks v. Bridgeman (159 U. S., 541), in
which it was held that certifications under that act are of no operative
effect if the land in fact was excepted from the operation of the grant.
The sole question for consideration, therefore, is, Did the.State selection
serve to except the tract from the grant for said comipany¶ If it did,
the subsequent approval of the land on account of the railroad grant
could not prevent the approval of the land to the State on account of
its selection; ad the question of the amendment of said selection by:
the State is solely one between the United States and the State.

As thus presented the case is in all important particulars similar to
that of the Southern Pacific Railroad Company v. State of California
(4 L. D., 437), in which it was held-

In the case at bar the selection was allowed and was prima facie valid, and the
fact that long after the date of said grant and the tini'e when the company's right
attached, it was discovered that aid selection was invalid, can not affect the com-
pany's claim. Its right had already been tixed, andthe selection of said tract being
intact upon the record,-was such an appropriation of the land as excepted it froml
the grant. Such was the doctrine annonced by this Dpartment in the case
between the same parties, reported iii 3 L. ), 88.

Your office decision holding the tract under consideration to have
been excepted from the comnpaiy's grant, and holding for cancellation
its listing thereof, is accordingly affirmed.
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OKLAHOMA TOWNSITE-ADDITIONAL ASSESSMENT.

CITY OF GUTHRIE.

In the disposition of town lots under the act of May 14, 1890, an additional assess-
ment, for the legitimate purposes of the act, is authorized where such action
operates uniformly upon all lots alike; but there is no authority for such an
assessment where the burden falls upon the unclaimed lots alone.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (P. J. C.)

On August 13, 1894, the city attorney of Guthrie, Oklahoma,
addressed a communication to your office, in the nature of a protest
against the action of townsite board No. 6, in the matter of its settle-.
ment with the city on account of the sale of unclaimed lots, alleging
that the board had made erroneous assessments against the fund
realized from the sale, thereby diminishing the amount to the extent
of several hundred dollars that should have been turned into the city's
treasury. Your office, on September 7, 1894, denied the claim, and,
in a rather informal way, the matter was brought to the attention of
the Secretary of the Interior. The subsequent action of the Depart-
ment will be recited later on in its chronological order.

By section 4 of the act of May 14, 1890 (26 Stat., 109), it was provided:

That all lots, not disposed of as hereinbefore provided for, shall be sold under the
direction of the Secretary of the Interior for the benefit of the municipal govern-
ment of any such town.

The instructions of your office of March 31, 1893 (16 L. D., 341), in
relation to this particular section, were that:

All moneys for which lots may be sold shall be paid to the disbursing officer of the
respective boards, who will issue his receipt therefor, and from the proceeds of such
sales, all expenses attending the sale and conveyance of the lots sold shall be paid,
and all assessments upon the lots sold shall be deducted from such proceeds.

Upon the conclusion of each sale the board will report to this office the result
thereof, the amount of money received from the sale of the lots, the expenses attend-
ing the sale and conveyancing, the amount of assessments upon the lots sold, and all
claims by members of the boards for compensation for work in connection with such
sales.

In pursuance of this act, and the instructions, the board on August
26, 1893, sold some unclaimed lots in East Guthrie, and on October 14,
1893, sold others in Capitol Hill and West Guthrie, and the recapitula-
tion of its report to your office on these sales is as follows:

CAPITOL ILL.

Valuation of he lots sold $14,900.
Total amount realized.0 ................................................... $1 & 50

Cost of publication notice .................................. -$37.34
Notary fees .......-........................... 7. 75
Clerk hire ......-....... 5...... ........... 544
Original assessments ................ . ............. 149.00
7+ pr. ct. additional assm't on $14,900 on original valuation. 1, 117.50

1, 317.03

61.47
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EAST GUTHBIE.

Valuation $2,950.00.

Amt. of additional assess't (22$ X on valuation) ......................... -$663.75
Pub. notice of sale ..... ..................... $36.75
Pd. W. B. Cherry, notary & clerk.......................... 7.75
Original assessments - 29.50 

- 74.00

Total.... ...................................................... 737.75

Total ain't of sales -------------------------------------------------- 81 00
Total bro't down-.................................................... 737.75

balance due city govt .....-................................... 73.25

WEST GUTHER.

Valuation $1,300.

Total amiount realized .................................................. $188.25
Publication notice ......................................... $3. 91
Notary fees (5 deeds) ....................................... 1.25
Clerk hire ...... ... ...................... .56
Original assessments ..................................... 509.0
12$pr. cent additional assessment on$1,300, originalvaluation. 162. 50

-- ..- 187.72

Balance dne townsite ...............-......-.... ......... 0.53

It will be seen that the total amount realized from the sale was
$2,377.75, and of this sum but $135.25 was tendered the city, which it
declined to receive.

The contention is, that there is no authority for levying the "addi-
tional assessments," as shown above. The other items of expense as
reported are not objected to.

It appears by a letter from the chairman of the board, dated October
10, 1893, transmitting his report of the sale in East Guthrie, that the
additional assessment was made to meet "current expenses." It is
charged by the city that the additional assessment in each case was
made for the purpose of covering expenses of the board in other matters,
aside from those connected with these identical sales, and the money
thus obtained was used in this way to the detriment of the city.

On January 30,1895, Mr. Secretary Smith considered the matter, and
held that under the regulations of November 30, 1894 (19 L. D., 334),
the board had the authority "to make the additional assessments,
which seem to have been rendered necessary by its financial embarrass-
ment." Inasmuch as there was no detailed statement of the actual
expenses incurred by the board in making these sales, the whole matter
was returned to your office that such an account be stated and then
transmitted to the Department for further action.

On January 26, 1897, your office transmitted the reports of the board,.
the recapitulations of which are quoted above, and, in addition, a report
from the board of the time consumed by each member in connection
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with the sales. By this latter statement it is shown that the board
charges for forty-two days' service, at $17 per day, which aounts to
$714. It will be observed that in its original report the board does not
make any charge- "for compensation for work in connection with sch
sales," as required by theiNist-uctiotf. .

'The Department took up the matter for consideration, and, on Feb-
ruary 6, 1897, Mr. Secretary Francis again sent the matter back to your
office for additional information as to the time actually spent by the
board in connection with the sales; also to submit a statement of these
accounts in cif6irhiitk with 'tli 6ircu'la'rf'March 31, 1893.

The whole matter is now before the Department for consideration,
and, under the stateinent-of -the accounts as sbmitted by your office,
as requested by departmental letter of February 6, 1897, there would
be nothing due the city, the amount realized falling short of expenses
and assessmints about $89.00. The difference between the two state-
ments is ecounteildfor by th fet that -your office adds the per diem
compensation of the board, which the latter omitted.

Aside from the fact that the reports of the board were not in con-
formity with the- regulations,- in that they did ot include the time
occupied by its members in connection with the sales, the real point in
issue is, whether the board was justified in levying the additional
assessments that have- beeur so potent a factor in exhausting the funds
that otherwise would have been turned over to the city.

It will be observed that the additional assessments made are not
uniform; tat against Capitol Hill being seven and a half per cent;
East Guthrie twenty-two and a half per cent, and West Guthrie twelve
and a half per cent. We are not advised fully the exact purpose for
which they were made, but it appears that there was financial embar-
rassuient with the present board by reason of the nismanagenent of
its predecessor, and that these assessments were levied for the purpose
of meeting the current expenses of the board.

By informal inquiry in your office, it is learned that there were no
other lots in its control upon which any such assessments were made
by the board.

The decision of the Department of January 30, 1895, in this matter,
holding that more than one assessment might be made, is based on
paragraph 11 of the regulations of November 30, 1894. While it is
true that this circular was not in force at the time of the transaction
now under consideration, yet the ruling made there might be construed
to apply to the circular of March 31, 1893. In this latter circular it is
said: "And all assessments upon the lots sold shall be deducted from
such proceeds," thus, in effect, authorizing more than one assessment.

But it is apparent -that in that decision it was only contemplated
that such assessments should be levied as were authorized by law,
because your office was called upon to give a. detailed statement of the
transactions, for the very purpose, it will be assumed, of ascertaining
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whether there was. any violation of the law or regulations. In view
of the showing now- made to the Department for the first time, the:
question arises whether these assessments were authorized. - -

In my judgment, there was no warrant for this action in the case at
bar, either under the law or the instructions. The net proceeds of
these sales were in contemplation of the statute a donation to the
municipalities, and any diversion of the funds, after paying the legiti-
mate expenses attending the sales and the original assessment required
to meet the items contemplated by statute, enumerated in the eleventh
paragraph of the circular, November 30, 1894, was illegal. Ample-
provision is ade for the ompensation of townsite boards and for
their current expenses in each individual ease in which they are called
upon to act officially, and there would seem to be no excuse for appro-
priating from the fund arising from such sales money to pay " current
expenses" or for any other purpose not immediately connected with the
sales.

There can be no objection to making -more -than one assessment for
the legitimate purposes of the act, where it is made uniform, so that
the burden will fall on all lots alike, but to make the unclaimed lots
alone, as in this case, bear all the burden of the shortage,is,.in my
judgment, wholly unwarranted.

I can not agree to a construction of the law that will place it in the
power of a townsite board to arbitrarily make assessments as their
caprice or interkst might suggest.

The result of the action of the board in this case was to make the
municipality bear the burden of the former delinquencies, and thus
deprive it of the fund Congress contemplated should go into its
treasury.

The board did not in making its report include its per diem compen-
sation, as required, but evidently paid its members out of the addi-
tional assessment. An examination of its weekly reports of service,
submitted at the time, shows that individual members put in a total
of thirty nine days, amounting in the aggregate to $228.00, and the
settlement should be made on this basis.

Eliminating the additional assessments from the accounts, the settle-
ment should, in my judgment, be upon the following basis:

CAPITOL HILL.
To. amount from sale of lots ....... ....................................... $1, 378.50
By am't paid for publishing notice of sale ......................... $37.34

' ". notary fees - -7 ................. 5....... 775
i" " clerk hire -. 44 :

CC .J. B. 0. Landrum, trustee, 9 days at $7 per day ...... 63. 00
" Jolil T. -Taylor, trustee, 17 days at $5 per day .s..:. 85: 00:

" {as' amount of original usst'bfn-lots sold ...... 149.00

Balance due the city .............................................. 1, 030. 97J
10671-VOL 24-24
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WEST GUTISHRIE.

To amount rec'd from sale of lots ..............-................ $188.25
By am't paid notary fees - z .-.-.-.---------------------- $1.25

" " clerk bire ... 56
J. B. 0. Landrum, trustee, 3 days at $7 per day . 21. 00

amount of original ass't on lots sold ..-. ....... 19.50
_ _ 42,31

Balance due the city .-- . 145. 94

EAST GUTHRIE.

To amount read from sale .------.--..------- $811.00
By ain't paid publishing notice of sale ...................... ...... $36.75

notary public and clerk .. - 7 75
- " " Hugh McCurdie, trustee, 1 day at $5 per day . . 00
- " " John T. Taylor, trustee, 8 days, at $5 per day . 40. 00

-- " "4 J. B. 0. Landrum, trustee, 2 days .at $7 per day - 14. 00
amotnt of original ass't on-lots sold ................. 29.50

133.00

Amount due the city ............. 6....................... 678.00

This makes a total due the city of $1,854.91.
The action of your office approving the accounts of board No. 6, in-

the sale here under consideration, is reversed, and the settlement will
be made in accord with this decision.

RAILROAD GRANT-INDEMWNITY SELESCTION-SPECIFICATION OF LOSS.

BROWN v. NORTHERN PACIFIC R. R. CO.

Railroad indemnity selections, made under the departmental order waiving specifica-
thon of loss, are valid, and while of record a bar to the allowance of adverse
claims. A subsequent designation of losses in bulk in support of such selections,
and rearrangement of the losses so designated, tract for tract, to correspond with
the selections, can not be regarded as an abandonment of the company's right
under the selections as originally made.

Indemnity selections, regular and legal under the existing construction of the grant
at the time when made, should be protected under a changed construction of the
grant.

Secretaryt Bliss to the Commissioner of the General Land Offce, April 29,~
(W. V. D.) 1897. (J. L. McO.)

Philander N.- Brown -has appealed -from, the -decision of your office,
dated December 28, 1895,-holding for cancellation his homestead entry
for the SW. ± f Sec. 31 T 1T32, -R. 55, 'ai~k land district, North
Dakota.

The tract lies within the indemnity limits of the Northern Pacific
Railroad. It was- selected- by-the company per His No. 7, on April 9,
1883; re-arranged October 12, 1887; February.23,1892; and November

29.-
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- On October 14, 1895, Brown made homestead entry for the tract in -

controversy. .
The list tiled on April 9, 1883, was not accompanied by a list of the

losses within the primary limits which served as bases for- the selec-
tions. Such a list, was in accordance with and (if in other respects-
proper) recognized as valid by the departmental instructions of May
28-, 1883 (12 L. D., 196).

The list filed on October 12, 1887, contained a designation of losses,
as required by departmental circular of August 4, 1885 (4 L. D., 90).
Such losses were, however, set down "in bulk"-not arranged tract for
tract with the corresponding selections.

The list filed Febrtuary 23j 1892, contained a designation of losses'
arranged tract for tract, as required by the Department in the case of
the Northern Pacific Railroad Company v. John 0. Miller (11 L. ).,
42$), and of the Florida Central and Peninsular Railroad Company
(15 L. D., 529).-

The re-arranged list of November 26, 1895, was rendered necessary
by the departmental decision of November 13,1895 (21 L. D., 412), hold-
ing that the grant for the Northern Pacific Railroad Company did not
extend east of Superior, Wisconsin. -

The appeal contends that Brown's homestead entry (of October 14,
1895, smpra,) was allowed "prior to any valid selection by the com-
pany," and that "it was error to hold that a subsequent selection can
in any way affect" said entry.

The above is tantamount to an allegation that the several selection
lists filed by the company prior to October 14, 1895, were invalid.
This contention, however, can not be sustained. The Department has
decided, in the case of O'Brien v. Northern Pacific Railroad (Company
(22 L. D., 135), as correctly summed up in the syllabus:

Indemnity selections made under the departmental order waiving specification of
loss are valid, and while of record a bar to the allowance of adverse claims. 'A list
in bulk of lost lands filed thereafter in support of such selections does not invalidate
the same; nor can a subsequent rearrangement of said list, tract for tfact, to corre- -
spond with the selections, be regarded as an abandonment of the company's right
under its original action.

It is not alleged, and it does not appear from the record, that the
company has ever done anything that can be construed as an aban-
donment of its selection of the tract in controversy in 1883; and said
selection has since that date remained of record, a notice and a bar to.
the allowance of any adverse claim.

The appellant contends that the selection: of 1883,
having been voided by the decision of the Honorable Secretary, dated November 13,
1895, it was error to hold that such alleged selections are a bar to appellant's entry.

This language undoubtedly refers to the decision in the case of the
Northern Pacific Railroad Company (21 L. D., 412, supra), holding th at
said company had no grant east of Superior City, 'and that losses
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alleged to have occurred east of Superior City could not be made the
basis for indemnity selections i North Dakota.

The allegation that the selection of 1883 was voided by said decision
is incorrect. It expressly (lirected "that the company be allowed sixty
days for notice of " said "(decision within which to specify a new basis
for any of its indemnity selections voided" thereby. In the case of list
No. 7, here under consideration, notice was given to the company, as
above directed; and within much less than the sixty days prescribed
by the Department, the company specified new bases for its selections.
Said selections, having been regular and legal under the existing con-
struction of the grant at the time when made, should be protected
under the changed construction. (Se.e Gamble v. Northern Pacific
Railroad Company, 23 L.D., 351.)

The company's selection of the tract i controversy therefore appears
to be in all respects valid; Brown's entry for the land covered thereby
was improperly allowed; and the decision of your office holding said
entry for cancellation is hereby affirmed.

STATE B]OUNDARY-RIVEB-CHANGE OF CI-ANNEL.

OPINION.

The boundary between the Indian Territory and the State of Texas is the line of the
middle of the main channel of Red-river as it existed' whel' Texas was annexed
to the Uited States, and sbsequent :sudden. changes in the current or main
channel of said river will not in any way affect the location or position of said
boundary line as it lay upon the earth's surface when established.

Assistant Attorney- General Van Devanter to, the Secretary of the Interior.
(J. L.)

I have received by reference from your office, certain letters referred
to you by the Director of the United States Geological Survey, as fol-
lows, to wit:

Four letters from C. H. Fitch, topographer in harge, dated respec-
tively, February 24, March 27, April 3, and April 5, 1897:

A letter from the Commissioner of Indian Affairs dated March 16,
1897:

Two letters from Oscar Jones, United States surveyor, dated respec-
tively March 7, and March 29, 1897:

A letter from W. S. Post, topographer, dated April1, 1897:
Also two diagrams, showing "eutoffs" inthe course of the Red river,

which is the boundary between the Indian Territory and the State of
Texas:

And I am requested. to answer the following question: "Where the
Red river,.which constitutes a boundary of the State of Texas, has
changed its course, will the old bed of the stream remain the boundary,
or must the present channel be regarded as such Vi"



DECISIONS RELATING TO THE PUBLIC LANDS. 373

The diagrams show the locations of four cut-offs -within a distance of
less than forty miles west of the boundary of the State of Arkansas.
The most easterly (marked C) is in T. 11 S., R. 27 E.; and it transferred
in the year 1895, from the Territorial to the Texan side of the river, a
-very considerable body of Indian land, in the shape of a pear with a
-narrow neck or stein. The most westerly (called the "Watson eutoff"),
is in T.- 7 S., R. 21 E.; and it transferred, probably in the year 1890, from
the Texan to the Territorial -side of the river a body of Texan land of
similar shape. The other two cut-offs (marked A. and B. respectively),
are situated in T. 8 S., R. 22 1., and T. 10 S., R. 25 E.; and both trans-
ferred in the year 1866, Texai land to the Territorial side of the river.
The letters before me show, that all of the cut-offs were caused sud-
denly by floods and overflows of the waters of Red River; aided prob-
ably i one instance by a ditch which the occupants of the land had
cut across the narrow neck of the peninsula.

Texas was admitted into the Union by joint resolution of Congress
approved December 29, 1845 (9 Statutes 108), in aceordance with a joint
resolution approved March , 1845, (5 Statutes 797). At that time the
boundary between Texas and the United States was defined as follows:

The boundary line between the two coentries, west of the Mississippi, shall begin
on the gulf of Mexico, at the mouth of the river Sabine, in the sea, continuing north
along the western bank of that river, to the 32nd degree of latitude; thence, by a line
due north, to the degree of latitude where it strikes the Rio Roxo of Natchitoches or
Red river; then follonling the course of the Rio Roxo westward to the degree of lou-
-gitnde 100 west from London and 23 from Wasbington; then crossing the said Red
river, and runningthence by a line due north to the river Arkansas; thence follow-
ing the course of the southern bank of the Arkansas, to its source in latitude 42 north;
and thence by that parallel of latitude to the South Sea.- .

All the islands in the Sabine, and the said Red nal Arkansas rivers, throughout
the course thus described to belong to the United States. See treaty with Spain of
February 22, 1819 (8 Statutes 254-256), treaty with Alexico of April 5, 1832 (8 Stat-
utes 374), the convention with Mexico of April 21, 1836 ( Statutes 464), and the con-
vention with Texas of October 13,1838 (8 Statutes 511).

By the act of July 5, 1848, (9 Statutes 245), Congress voluntarily
ceded to Texas one half of Sabine Pass, one half of Sabine lake, and
one ha, - of Sabine river from its mouth as far north as the thirty sec-
ond degree of north latitude. And in the year 1850, by agreement
between the United States and the State of Texas (9 Statutes 446, and
1005), the boundaries west of the 100th meridian were changed. But
-no change has been made in the boundary extending from the 94th to
the 100th meridian following the- course of Red. river. I therefore
assume that the boundary between the Indian Territory aid, the State
-of Texas, is the line of the middle of the main channel of Red river
as it meandered in 1845, when Texas was annexed.

I am respectfully of opinion that a change in the current or main
channel of the river does not change or in any way affect the location
or position of the boundary line, as it lay upon the earth's surface
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when established by the treaties. The river was only a land mark.
The removal of a land mark will not change the line.

On November 11, 1856, Attorney General Caleb Cushiug furnished
the Secretary of the Interior with his official opinion and advice
respecting the question now under consideration (8 Opinions of Attor-
ney General 175). After discussing the legal effect of changes happen-
Jug by accretion-by gradual and insensible accession and abstraction
Jof mere particles-Mr. Cushing on page 177, said:

But, o the other hand, if, deserting its original bed, the river forces for itself a
-new channel in another direction, then the nation, through whose territory the river
thus breaks a way, suffers injury by the loss of territory, greater than the benefit of
retaining the natural river boundary, and that boundary remains i te middle of the
deserted river bed.

In the case of Missouri v. Kentucky, (i1 Wallace 395-401), decided
in December 1870, the supreme court of the United States, after recit-
:ing that thexriddle of the bed of the main channel of the Mississippi
river was the ancient boundary between Kentucky and Missouri as
established by treaties, said:
- If the river has subsequently turned its course, and nom runs east of the island,
the status of the parties to this controversy is not altered by it, for the channel
which the river abandoned remains, as before, the boundary between the States, and
the island does not, in consequence of this action of the water, change its owner.

The forty first Congress recognized this rule of law, and legislated
accordingly. The boundaries of the States of Iowa and Nebraska and
the Territory of Dakota cornered, at the junction of the Big Sioux
river with the Missouri river. The middle of the Missouri was the
boundary line between Nebraska and Dakota. The river made a bend
or loop southward enclosing a peninsula, which was about 2j miles
long and 23 chains and 60 links wide across it neck, and contained
890.12 acres. Tis peninsula belonged to Dakota. Sonetime between
1867 and 1869, the river cut for itself across the neck, a new and mnain
channel, and thus added (so to speak) to the Nebraska side, not only
the acres contained i the peninsula, but many nore acres contained
in the abandoned bed, which soon became dry and arable. In order to

-end controversies and prevent litigation, Congress by the act of April
28; 1870, (16 Statutes 93) ceded to the State of Nebraska jurisdiction
over all the land which the river had cut off from the territory, and
established the middle of the new channel as the boundary between
the State and the Territory. (See Phillips v. Sioux City and Pacific
Railroad Company, 22 L. D. 341.

There is Iio:occasion for the Secretary of the Interior to pronounce
atbthis time a formal decision of the questioi propounded to me. Out
of the condition stated, many classes of questions will arise as the
-settlement of the country progresses; questions concerning the political
jurisdiction of the authorities of the State and of the Territory respec-
'tively; questions affecting the rights of inhabitants of the Territory
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who owned land which abutted upon the river as it formery hrai4;
questions affecting the rights of citizens of Texas similarly situated;
and questions affecting the rights of those citizens of Texas or inhab-
itants of the Territory, whose lands have been washed away, and either
totally or partially destroyed, by the new channel. All these questions
can be best determined as they arise, and after hearing the persons
interested in them.

I respectfully advise that the surveyors in the field should be
instructed to trace, survey, meander and mark with appropriate monu-
ments, () the line of the middle of the main channel of the river as it
formerly ran; (2) the left bank of the old channel; and (3).the left bank
of the new channel; so that township maps may be made showing the
fractional subdivisions which will be made necessary by-the closing of
the surveys on each one of said meandered lines, respectively: They
should also be instructed to find out, as far as practicable, the names
of all persons claiming lands abutting upon either channel, and the
size, location and shape of their respective claims; and to procure, by
the affidavits of intelligent and reliable persons or otherwise, other
information as to facts and dates likely to be useful in determining any
of the questions that may hereafter arise for consideration by the
Secretary.

The Director of the Geological Survey, will give all necessary and
proper instructions to his subordinates.

Approved April 29, 1897.
- C. N. BLISS, Secretary.

RAILROAD GRANT-INDEMNITY SELECTION - SPECIFICATION OF LOSS.

NORTHERN PACIFIC R. R. Co. v. FIBBIGER.

On the rearrangement, tract for tract, of indemnity selection lists, where the losses
were originally designated in bulk, the assignment of a loss not included in the
original designation works an abandonment of the original selection, to the
extent of the tracts selected on account of the new basis.

Secretary Bliss to te Commissioner the General Land Office, April 29,
(W. V. D.) 1897. (F. W. C.)

The Northern Pacific Railroad Company has appealed from your
office decision of January 4, 1895, holding for cancellation its indemnity
selections covering lots 1 and 4 and the E. of the INE. 4 of Sec. 29, T.
54 N., R. 19 W., Duluth land district, Minnesota, and permitting -the
homestead entry of Edward Fiebiger, covering said land, made Novem-
ber 4, 1887, to stand.

This tract is within the forty mile or second indemnity belt of the
grant for said company. Lots I and 4 and the NE. i of the NE. of
said Sec. 29, were included in the company's list of selections made
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iApril 23, 1883; and the SE. -1 of the NE. 1 of said Sec. 29 was included
-in the list of selections made October17, 1883.
- Both the company's lists were accompanied by a designation of losses,
in bulk, equalling the selections, but were not arranged tract for tract
with the selected lands.

On June 19, 1891, the company filed a re-arrangement of its list 8, in
which the same losses were used as those contained in the original list
of April 23, 1883, and arranged tract for tract with the selected lands.
: On April 11, 1893, the company filed a re-arrangement of its list of
October 17, 1883; and in this re-arranged list the SW. 4 of the SE.
-of Sec. 19, T.. 52 N., R. 13 W., is made the basis for the selection of the
SE. of the NE. of said Sec. 29. This loss was not contained in the
original list of October 17, 1883, and must therefore be treated as a
new selection as of the date of its presentation (April 11, 1893).

So far as the same losses were used in the re-arranged lists as were
contained in the original- lists, the original selection is not invalidated,
and the company's rights date as of the filing of the original lists. See
O'Brien v. Northern Pacific R. R. Co. (22 L. D., 135); St. P., M. & M.
Ry. Co. v. Lambeck (Id., 202).

Fiebigers entry having been made November 4, 1887, the same might
be permitted to stand as to the SE. of the NE. i of said Sec. 29,
included in the selection of October 17, 1883, which was abandoned by
the company's re-arranged list of April 11, 1893. As to the balance of
the land covered by his entry, the company's selection of April 23,1883,
takes precedence. His entry will therefore be canceled, unless, after
due notice, he elects to retain the said SE. ± of the NE. 4.

Your office decision is accordingly modified.

TIMBER LANDS-SETTLEMENT CLAIM.

FEEST . SOLBERG.

Land covered by the bona fide settlement claim of a pre-emptor is not subject to
timber land. purchase; and the- applicant for the right of purchase cannot take
advantage of irregularities in the assertion of the pre-emption claim.

Seeretary Bliss to the Commissioner of the General Land Q ce, April-29,
(W. V. D.) 1897. (0. J. W.)

September 11, 1.893, Felix Ferst filed timber and stone statement No.
1316 for NE. 1 of Sec. 23, T. 67 N., R. 20 W., Duluth, Minnesota.

June 20, 1893, Hans Solberg filed declaratory statement No. 5908,
and on January 11, 1894 filed a new declaratory statement, No. 6072,
for the E. W of NE. 4, NE. 1 of SE. 4 and SW.-4 of NE. 1 of same sec-
tion. Notice of intention to take final proof issued to both parties,
August 10, 1894.

August 10-20, and 22, 1894, the proofs of both parties were sub-
mitted, ad hearing had before the local officers. March 8, 1895, the
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receiver filed his decision, rejecting the proof of Felix Ferst,: and
approving the-proof of Hans Solberg. On March 22, 1895, the register
filed his decision, rejecting the proof of Hans Solberg, and approving
the proof of Felix Ferst. Ferst appealed from the decision of the
receiver, and Solberg from that of the register. Ferst also filed a
motion to dismiss Solberg's appeal.

October-21, 1895, your office overruled the motion to dismiss Solberg's
appeal, and passed upon the case, affirming the decision of the receiver,
approved the final proof of Solberg and rejected the final proof of
Ferst, for the land covered by the filing of Solberg.

From this decision Ferst has appealed, upon the following grounds-
I. Error in finding that "the evidence of the timber claimant and his witnesses

is very unsatisfactory indefinite and uncertain."
II. In holding that the timber claimant. and his witnesses did. not find all the

improvements claimed by the pre-emption claimant, and in not finding that a con-
siderable portion of said iiprovenents if on the land, were made subsequent to the
inspection of timber claimant and his witnesses and subsequent to the initiation of
the contest.

III. In finding that the testimony does not show that the pre-emptor voted in
Duluth twice after he established his alleged residence on the land; and in not find-
ing that the circumstances of his having voted once in said city was evidence
which, taken in connection with other proven laches of said claimant and contra-
dictions in his testimony, was sufficient to impeach his residence and good faith.

IV. In finding that "' the evidence establishes the good faith of the pre-emptor."
V. In finding that the land is chiefly valuable for agricultural purposes.
VI. In not affirming the decision of the register in rejecting the final proof of the

pre-eniptor and awarding the land to the timber claimant and appellant herein.

The local officers having filed disagreeing opinions in the case, under
Rules 48 and 49 of Practice, your office properly overruled the motion
to dismiss the appeal of Solberg and considered the whole case.

The land in question became subject to entry by the filing of the plat
of survey at 9 o'clock on June 20, 1893. Solberg's application and affi-
davit were received by mail on that day, previous to 9 o'clock, and
placed of record. Your office by letter "" of November 3, 1893,
directed the local officers to notify Solberg that his filing was illegal,
but that he would be permitted to make a second filing and that he
would not be affected by the requirement that his claim should be
placed of record within three months after the filing of the plat of sur-
vey, where the failure resulted from the erroneous action of the local
officers. Solberg was accordingly notified that he would be allowed
until January 15, 1894 to legalize his filing by making a new declara-
tory statement, which was filed January 11, 1X94. No new affidavit of
form (4 102b) was then filed, and on August 20, 1894, at the time his
final proof was taken he was allowed to make and file said affidavit.
Your office held that the affidavit filed by Solberg with the illegal
declaratory statement, followed within a short time after notice of its
illegality by the second filing, was sufficient evidence of Solberg's quali-
fication to make the filing. The issue is not between settlers or between
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rival applicants to enter for homestead purposes, but between a pre-
emption claimant who makes settlement on the land for homestead and
agricultural purposes, and an applicant to purchase the land, as land
unfit for agriculture and chiefly valuable for its timber, under the act
of June 3, 1878 (20 Stat., 89). A proviso to the act subordinates it to
any bona fide claim under any law of the United States, and to the
improvements of any bon fide settler. Thelaud subject to sale as tim-
.ber land must be uninhabited and without improvements. The proof
in this case shows that at the time of Ferst's application to purchase,
it was settled upon by Solberg, an(l was improved by hinm, and was not
subject to sale under the law. While the evidence is somewhat con-
fused as to the precise date of Solberg's settlement, there is no doubt
but the settlement antedated Ferst's application to purchase, and that
the land was at that time improved. That it had some improvements
on it is apparent froi Fersts own testimony. I have caused an exami-
nation of the field notes of the survey of the township embracing the
'land in question to be made. In the report of the surveyor, made July
5, 1892 (nearly a year prior to the date of the opening of those lands to
entry and settlement), at the end of his field notes, he gives a list of
the settlers whom he found in the township, and amongst others is the
-name of Hans Solberg. He adds the memorandum: "These settlers
have good improvements." This circumstance is entitled to considera-
tion, with the evidence of the pre-emptor.

The evidence furnished by Solberg shows his improvements to be
worth about $300, and it indicates that his settlement was made with
the intention of making the land his permanent home. The defect in
the declaratory statement filing of Solborg is not available to Ferst.
He is not a settler, and can take no benefi from Solberg's failure to file
in three mouths after the filing of the plat of survey. It was permis-
sible for Solberg to perfect his filing at the time he offered his final
proof. (Ellen Barker, 4 L. D., 514). It is insisted that Solberg's resi-
denee on the laud is contradicted and overcome by his admission that
he voted in Duluth in 1892. This is not a conclusive presumption as
was held in the case of the tate of California v. Sevoy (9 L. D., 139).
This case is also authority for perfecting the filing by amendment.
There is in the record sufficient support for your office decision, and it
is affirmed.
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REPORT OF SPECIAL AGENT-ATTORNEY.

ALBERT H. HORTON.

An attorney in good standing before the Land Department is entitled to inspect
reports of a1 special agent on which final action has been taken by the General
Land Office adverse to the interests of his client.

Assistant Attorney-General Van 19evanter to the Secretary of te In-
terior. (P. J. C.)

I am in receipt, by reference from the Hon. First Assistant Secretary
of the Interior, of a request from Albert H. Horton, asking that a
former order of the Commissioner of the General Land Office, refusing
to communicate to him, as attorney for J. P. Pomeroy, the specific
grounds of alleged frauds and irregularities of one W. R. Hill in inak-
ing homestead entries in Kansas be modified.

Briefly stated, it appears that Hill, acting as guardian for minor
heirs of deceased soldiers, made quite a number of homestead entries
for said heirs, and, as made, transferred the land to Pomeroy. The
entries went to patent.

Upon an investigation by a special agent of the land office, the
several entries were reported to be fraudulent in their inception, for

-reasons which are immaterial to this opinion.
It is ascertained from inquiry in the office of the Commissioner that

ol this report his office was in the act of recommending the institution
of an action against Pomeroy to cancel these patents, when a request
was made that action be suspended to allow Pomeroy to investigate the
matter, and by letter of February, 24, 1M97, to Hon;l. Charles, Curtis,
member of Congress from Kansas, action on the reports was " suspei tded
thirty days within which Mr. Pomeroy may surrender the patents in
the cases," and, if Do action was taken within that time, suit would be
instituted.

At appears that Mr. I-lorton, as attorney for Pomeroy, sent a request
to the Commissioller, asking that he "s be advised of the specific grounds
of irregularities and fraud in each case," and by letter of March 23,
1897, the Commissioner declined to furnish the information. He then
addressed a letter to the lion. First Assistant Secretary of the Interior,
referring to the former correspondence, and asked that the Commis-
sioner's order be "changed or modified, so that, as attorney for Mr.
Pomeroy, I may have the information requested, and may also have
sixty days additiional time for fnrther examaination." This was referred
-to the Commissioner for report, and by his letter of April.21, 1897 his
report was transmitted to the First Assistant Secretary, and by hin
referred to me for an opinion, as before stated.

The question submitted to me is, whether the Commissioner should
furnish the infornation on file in his office in regard to these entries.
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The matter of allowing attorneys before the Department to inspect
the records of the Commissioner's office was fully discussed in the case
of W. H. Lamar (5 L. D., 400). It appears that Mr. Lamar applied for
permission to examine a record for the purpose of determining whether
he would accept a retainer in the case, and the privilege was denied
him by the Commissioner; whereupon he appealed to the Departient,
and it was decided that he had the right to do so. In discussing the
matter, ir. First Assistant Secretary Mu]drow said:

Attorneys have always been allowed by the courts to enter a special or limited
appearance, and it would seem that attorneys practieig before this Department, in
good standing, ought to be allowed to inspect the records of your office, including
all papers upon which action has been taken affecting the rights of parties. The
mere fact that a case is pending in one division of your office rather than in another
can make no difference in the principle. It oglt not to be presumned that attorneys
of good standing in this Dpsrtinent will disregard their obligationsto be faithful
to the Department as well as to their clients.

No good reason is shown why an attorney practicing before this Department
should have any less privileges than would be accorded to any other reputable per-
son seeking to inspect the records of your office. While it must be conceded that a
large discretion should be given to your offie, yet that discretion is a legal one and
should be exercised in accordance with the regulations of the Department. When,
therefore, any attorney practicing before this Department represents that he has
been applied to by a party in interest to appear for such party in any case pending
in your office, and that he desires to inspect the record of such case to learn the
nature thereof and ascertain the amount of fee to be charged for his services in
appeariug for such party, such attorney should be allowed to inspect the record and
all papers upon which action has been taken by your office adverse to the interest of
such party.

It seems to me that this ruling can with propriety be applied to the
case at bar, so soon as it reaches the proper stage. It is evident in
the Lamar case that action had been taken against his client that was
adverse to his interest. After action as been taken by the Commis-
sionler's office, such as ordering a hearing with the view of canceling
an entry, or recommending a suit to be brought to annul a patent,
there seems to be no substantial objection to allowing an inspection of
the records of the Commissiotier's office. Before such final action has
been taken, the manifest impropriety of permitting the records to be
examined is clearly apparent, because until that time the record is
confidential, which may or may not on examination result in final
action adverse to the party, but thereafter the reports cease to be
privileged and'confidential, so far as the interests of the parties affected
thereby are concerned.

Applying this test to the case at bar, it would seem as if such final
action had not yet been taken by the Commissioner's office as to war-
rant the granting of the request of Mr. Horton. It is true the Com-
missioner had prepared a letter recommending the Secretary of the
Interior to request the Hon. Attorney General to bring suit to cancel
the patents, but that letter has not been formally transmitted to the
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Secretary of the- Interior for consideration, and until that is done, in
my judgment, such final action has not been taken as contemplated.

I am therefore of the opinion that, if the Conmissioner of the en-
eral Land Office is still of the opinion that suit should be brought and
formallv recommends it , then the matter would be in such condition as
would permit "an attorney in good standing before the Land Depart-
ment" to inspect the record, but until that is done, the records should
be regarded as confidential.

Approved, April 30, 1897:
C. N. BLISS,

Se reta cray.:

RAILROAI) GRANT-INDEMNITY-ACT OF JUNE 22, 1874.

OREGON AND CALIFORNIA R. R. Co.

An indemnity selection under the act of June 22,1874, based on a relinquishment,
necessary for the protection of entrymen, under the rulings then in force as to
the date when the rights of the company attached, should not be defeated by a
changed ruling as to the attachment of rights under the grant, where the lands
so selected have been sold by the company and the grant is not enlarged by the
approval of the selection.

Secretary Bliss to the Corn missioner of the General Land Office, April 29,
(W. V. D.) 1897. (F. W. C3)

The Oregon and California Railroa4 'Cointpanly. has;.'appealed from
your office decision of January 17, 1896, holding for cancellation a cer-
tain list of selections made March 14, 1877, under the provisions of the
act of June 22, 1874 (18 Stat., 194), covering lands to the amount of
1081.74 acres within the Oregon City land district, Oregon.

On October 29, 1869, this company filed in your office a map showing
the definite location of its line of road from Portland to Jefferson, in;
T. 10 S., R. 3 W.; the distance covered by said location being about
sixty-one miles. Said map was transmitted to this Department Novem-
ber 4, 1869, and returned with the approval of Secretary Cox January
29, 1870.

Section 2 of the act of July 25, 1866 (14 Stat., 239), making the grant
under which the company claims, after describing the extent of the
grant, provides, that upon filing
in the office.of the Secretary of the Interior a map of the survey of said railroad, or
any portion thereof, not less than sixty continuous miles from either terminus, the.
Secretary of the Interior shall withdraw from sale public lands herein granted on
each side of said railroad, so far as located, and within the limits before speified.

It appears that in the case of Swift v. California and Oregon Railroad
Company (2 Copps Land Laws 733), involving a consideration of the
grant in question, it was held that the right:of the land grant company
attaches to the granted land "upon the filing of the map of! survey of
its road; " it having then done all within its power to identify the land.
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Under this ruling the right of the company opposite the lands in
question attached October 29, 1869, at which (late, it appears frot an
abstract furnished by your office, that five of the tracts relinquished
and made the bases for selections under the agt of 1874, were free from
adverse claims, to wit, the NE. I of See. 1, T. 4 Sm., 1 E.; the NE. t4
of Sec. 3, T. 4 S., R. 1 E.; the SW. i of the NE. j and lots 2, 3 and 4,-
Sec. 7, T. 4 S., R. I E.; the NW. I of Sec. 7, T.4 S., R.2 E.; and the
N. of the NE. I of Sec. 27, T. 2 S., R. 4 E. Subsequently, and prior to
January 29, 1870, entries were allowed upon these lands, and upon the,
request of your office the company relinquished in favor of those entries
under the provisions of the act of June 22, 1874 (supra), and on March
14, 1877, as before stated, made its selections now tunder consideration.

In the case of California and Oregon Railroad Company v. Pickard
(12 L. D., 133) it was held that the right of the company under the
grant of July 25, 1866 (supra), does not attach until the map of definite
location has been accepted by the Secretary of the Interior, which in.
the case under consideration was on January 29, 1870. At that date
the lands relinquished by the company were embraced in entries of
record, and for that reason your office decision appealed from holds the
laids relinquished were excepted from the company's grant; that its
relinquishment was unnecessary, and tat no right was gained by its
selection under the act of June 22, 1874 (supra).

This act provides-
That in the adjustment of all railroad land grants, whether made directly to any

railroad company or to any State for railroad purposes, if any of the lands granted
be found in the possession of an actual settler whose entry or filing has been allowed
under the pre-emption or homesteadlaws of the United States subsequent to the time
at which, by the decision of the land office, the right of said road was declared to
have attached to such lands, the grantees, upon a proper relinquishment of the lands
so entered or filed for, shall he entitled to select an equal quantity of other lands in
lieu thereof from any of the public lands not mineral and within the limits of the
grant not otherwise appropriated at the date of selection, to which they shall receive
title the same as though originally granted. And any such entries or filings thus
relieved from conflict may be perfected into complete title as if such lands had not
been granted: Provided, That nothing herein contained shall in any manner be so
construed as to enlarge or extend any grant to any such railroad or to extend to lands
reserved in any land grant made for railroad purposes: And provided further, That
this act shall not be ofistrned so as in anymanner to confirm orlegalize any decision
or ruling of the Interior Department under which lands have been certified to any
railroad company when such lands have been entered by a pre-emption or homestead
settler after the location of the line of the road and prior to the notice to the local
land office of the withdrawal of such lands from market.

From the recital above made it is apparent that under the ruling in
force at the time the company relinquished upon the request of your
office, its rights were held to have attached on October 29, 1869; conse-
quently its rights were superior to those who entered after that date'
and following its relinquishment it made due selection under the act
above quoted.
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This selection was made, as before stated, in 1877, and remained
unacted upon until considered in the decision of your office appealed
from. I the mean time the company reports that it has sold part of the

* lands selected, and the ruling as to the time of the attachment of rights
has been changed. Under.tbese circumstances it would seem that the
company's selection sholld be approved; especially as the grant is ot
enlarged thereby. Should these selections fail, the company would
nevertheless be entitled to select other lands within its indemnity
limits.

This might not now be possible, for the indemnity withdrawal, which
was recognized in 1877 at the time of these selections, has been revoked
since 1887 and the lands within said limits disposed of as other public;
lands.

As to the tracts selected in lieu of those before described, your office
decision is therefore reversed.

The remainder of the tracts relinquished and made the bases for the
selections under consideration, the abstract shows, were covered by
homestead entries both on October 29, 1869, and July 29, 1870, so that
the tracts were clearly excepted from the company's grant under either
ruling, and its relinquishment, as to said tracts, was unnecessary and:
conferred no right of selection upon the company.

As to the tracts selected in lieu of these tracts, your office decision is
affirmed.

PRACTICE-NOTICE-AFFIDAVIT OF CONTEST-CORROBORATION.

VINCENT V. GiBBS.

The Rules of Practice do not require that the notice of a hearing should be served
within the jurisdiction of the local office from which it is issued.

A niotice of contest is sufficient if it substantially follows the affidavit of contest.
A motion to dismiss a contest for informality in the affidavit of contest, and the

want of a corroboratory affidavit, may be properly overruled by the local office,
as its jurisdiction is not dependent upon the affidavit of contest, but upon the
service of notice.

Secretary Bliss to the Commissioner of the General Land -Ojflce, April 29,:
(W. V. D.) . 1897. (C. W. P.)

October 23, 1893, Ira I1 Gibbs made homestead entry No. 2070 of the.
SE. 1 of Sec. 25, T. 27 N,, R. 13 W., Alva land district, Oklahoma.

On November 2, 1893, Thomas H Vincent filed affidavit' of contest,
alleging, i substance, that he is qualified to make entry for said tract;:
that at oe o'clock and. twelve minutes after noon of September 16,:
1893, he settled on the land for the purpose of making it a home; and.
that lie was the first settler thereon.:

On Octobdr 15, 194,. a hearing was had, at which both parties were.
present, ienp'erson' and by counsel.. . - .- 
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Before the testimony was submitted Gibbs' counsel appeared spe-
cially, and filed a motion to quash the notice of contest, for the rea-
sons: (1) that the same was not served on Gibbs within the jurisdiction
of the land office, at Alva, Oklahoma Territory; (2) does not correspond
with the allegations in the affidavit of contest; and (3) fails to show
that Vincent is entitledto enter the land.

This motion the local officers overruled, and Gibbs excepted.
Gibbs' counsel then filed a motion to dismiss the contest, for the rea-

sons (1) that the notice was not properly served, and (2) does not cor-
respond with the affidavit of contest; (3) that the affidavit of contest
does not show that Vincent is qualified to make entry; (4) that said
affidavit is not properly corroborated, in this, that the corroborating
affidavit does not show the date when signed, or that a oath had been
administered to the witness; and (5) because no return or service of
notice had been made to the local office.

Vincent then asked to have the officer before whom the affidavit was
made affix his signature to the jurat, which the local officers granted,
overruling Gibbs' objection thereto, and to which he excepted.

The local officers then overruled the motion to dismiss, and Gibbs
excepted. -

On April 3, 1895, the local officers rendered a decision, finding that
Vincent's -right to -the land is superior to that of Gibbs, and recom-
mending that Gibbs' homestead entry be held subject to said right.
Gibbs appealed.

Your office- affirmed tlle judgment of:he local.ofticers.. Gibbs ap-
peals to the Department.

The motions to quash and to dismiss the contest were properly
overruled.

1. The rules of practice do not require that the notice of hearing
should be served within the.jurisdiction of the register and receiver.

2. The objection that the notice of contest does not correspond with
the contest affidavit, and does not show that the contestant is qualified
to enter the land, if successful, is without force. The qualification of
the contestant is sufficiently set forth in his affidavit of contest, and
the allegation of priority of settlement in the notice of contest is sub-
stantially the same as the allegation in the affidavit of contest. Rule 8
of practice, paragraph 6, only requires that the, notice shall give the
name of the contestant, and briefly state the grounds and purpose of
the contest.

;3. The objection to the affidavit of contest that it was ot -properly
corroborated, and to the action of the' local officers in' allowing the
notary to insert the date and affix his signature to the affidavit of; con-
tests affords no ground for reversal of the-decision of the local officers,
for the reason that an affidavit of contest, while provided' for i the
rules of practic, is- not essential; jurisdiction is' obtained by'service
of notice. Consequently, it' is not necessary to" consider the action of



DECISIONS RELATING TO THE PUBLIC LANDS. 385

the local officers in allowing the notary to insert the date and affix his
signature to the jurat.

The last objection, that no return .of service of notice had been made
to the local offlcers, is contradicted by the record.

There being no error in the proceedings, and the evidence supporting
the concurring decisions of your office and the local officers in favor of
the contestant, your office decision is affirmed.

PRACTICE-CERTIORARI-ADVERSE RIGHT.

BUTLER V. ROBINSON.

Rule 8 of Practice operates as a supersedeas for the time specified therein, but is
not a limitation upon the power of the Seeretary of the Interior to grant an
application for certiorari even though not filed within that time.

Delay in the application for a writ of certiorari, and the allowance of an adverse
entry under the Conimissioner's decision complained of, will not defeat the right
of the applicant to a decision on the merits of the case, where the rights of third
parties are not affected thereby, and the status of the adverse party is not due
to any neglect or delay on the part of the applicant, and where the entry of such
party is made with full notice of the applicant's rights in tbe-premises.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (E. B., Jr.)

On September 12, 1890, J. M. Robinson made, timber culture entry
No. 2912 for lots 1, 2, 3, 4, 5 and 6, of Sec. 8, T. 1, S., R. 1 W., S. B. NE.,
Los Angeles, California, land istrict. On April 24, 1893, William J.
Butler initiated a contest against said entry, wherein oa-compliance
with the timber culture law generally, and spedifically as to plowing
and cultivating during the first and second years after entry, were
charged. After hearing, the local office, on January 15, 1894, decided
the case in favor of the contestant. On March 5, 1895, your office,
finding among the papers transmitted by the local office no appeal filed
within the time allowed by the rules of practice, declared the decision
of the local office final as to the facts, under Rule 48 of Practice, can-
celed the entry and closed the case.

Your office, having on June 12, 1895, denied Robinson the right of
appeal from its pevious decision, Robinsdn, on December 12, 1895,
filed an application for certiorari; which was granted by the Depart-
ment January 25, 1896 (22 L. 1)., 67). In allowing the application for
certiorari, the Department held that Robinson had filed anl appeal in
time from the decision of the local office, and that the same had been
duly served upon Butler's attorney; and further, that-
it is plain upon the face of their decision that the local officers, in densest ignorance
of the demands of the timber culture law, found bad faith on the part of the defend-
ant, and recommended the cancellation of his entry, for not having done what the
law does not require him to do.

10671-VOL 24 25
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Under such circumstances, the contingency having arisen which is contemplated
in the first clause of Rule 48 of Practice-gross irregularity being suggested on the
face of the papers-the decision of the local officers ought not to have been consid-
ered final as to the iets, even if the defendants had not appealed.

Oil June 9 1896, when the case came before the Department under
the writ, the only question considered was this;-
Does the evidence show non-compliance on the part of the entryman with the timber
culture law as to plowing and cultivating during the first and second years after
entry, that is, during the yea s ended September 12,1891, and 1892, respectively?
reviewing the evidence the Department said-

in reviewing the evidence the Department said-

Tie good faith of the entryinan is ot successfully impeached by the evidence.
(On the contrary it is manifested by the quadruple quantity of land plowed the first
year, and by planting trees two years earlier than the law requires, thrice the acre-
age required for the third year and five acres more than the law requires during the
entire four years ordinarily to be spent, according to the law, in the preparation of
the ground and the planting of trees. That the soil was in condition for the plant-
ing of trees at once upon plowing, is explained by the fact that the tract had pre-
viously been in possession of other parties and cultivated by them.

And thereupon the decision of your office was reversed and you were
directed to cancel Butler's homestead entry, made March 23, 1895,
under your office decision, and to reinstate Robinson's entry.

The case now comes again before the Department under an order,
dated December 16, 1896, entertaining a motion by Butler for a review
'of the decision of Jule 9,196, upon his contention that tobinson's
application for certiorari was not only filed out of time, but that, in the
,meantime, the former had made homestead entry of the tract involved
in the exercise of his right as successful contestant under your office
decision, and that therefore certiorari ought not to have been allowed
nor the Department have considered the case thereunder, regardless of
alleged laches by Robinson in the matter of his said application.

The appeal by Robinson from the decision of the local office, which
the Department, as before stated, held to have been duly served and to
have been filed in time (March 1, 1894), was not received by your office
from the local office until May 2, 1895. Between March 1, and April
25, 1894, inclusive, several motions for review and re-hearinlg were filed

by Robinson and denied by the local office, as set out-except the
denial of April 25, 1894,-in the decision of January 25, 1896 (supra).

On March 18, 1895, there was filed in the local office by Robinson
the following paper-

UNITI) STATES LAND OFFICE,
Los Angeles, Calif.

WILLIAM J. BUTLERt)
Vs. "Motion for Review & Appeal.

J. M. ROBINSON, 

'To the Hon. COMaiISSIONER OF TE GENERAL LAND OFFICE,
Washington, D. C.

Comes now the defendant J. M. Robinson and moves the Hon. Commissioner of the
flen'l Land Office for review and appeal from the decision of the Ion. Commissioner
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of the Gen'l Land Office of March 5th, 1895, dismissing said cause and demands inves-
tigation and review of same on the following grounds:

1st. That Commissioner erred by reason of the law and the facts & the whole
thereof.

2nd. That appeal was duly filed in time as shown by the records and files of office.
3rd. That if records do not show appeal in due form and in time, claimant charges

loss or abstraction of the same.
4th. Claimant avers the fact to be that appeal was xvritten, copied and attached

to papers and forwarded to local land office and the same was forwarded within the
40 days allowed in such cases, affiant believes they were forwarded to the local office
aboutthe last of February, 1894.

That this application is not made for delay but in good faith that justice may be
done claimant.

J. M. ROBINSON.
Subscribed and sweorn to before me this day of March, 1895.
(SEAL) P. P. BRUNER,

ANotay Publio in and for San Diego Co., Calif.

A copy of this paper was dly served on S. S. Knowles, the local
attorney of Butler. On March 18, 1895, Robinson also filed in thelocal
office final proof in the matter of his entry under the fifth proviso of
section 1 of the act of March 3,1891 (26 Stat., 1095). On May 11, 1895,
the resident attorney of Robinson filed, and duly served on Butler's
said attorney, an appeal from your office decision of March 5, 1895. In
said decision of June 12, 1895, your office, treating said paper as a
motion for review of its previous decision, considered the entire record
and held the notice of Robinson's appeal of March 1, IS94, from the
decision of the local office, not to have been duly served, denied what
it regarded as the motion for review, and declined to forward said
appeal of May 11, 1895, on the ground that the case had been closed
9 under Rule 48 of Practice." On June 13, 1895, your office notified
Mr. Keigwin, the resident attorney of Robinson, that the motion for
review had been denied, but made no allusion to its action concerning
the appeal from its previous decision. Under date of July 27, 1895, the
local office reported that Robinson was duly notified, "by registered
mail on the 21st ultimo," of your office decision of June 12, 1895, and
had since taken no action. On September 11, 1895, your office, having
discovered that it had failed to notify Mr. Keigwin of its refusal to for-
ward the appeal filed by him, in a letter () to the local office, after
briefly reviewing the history of the case, said-

In view of your report, and as no further action has been taken before this office;
said decisions of this office are considered final and the case is finally closed and
timber culture entry No. 2912 remains canceled.

Of this letter finally closing the case, and of its refusal on June 12,
1895, to forward to the Department the appeal filed by him May 11,
1895, your office notified Mr. Keigwin on the day of its date.

Robinson's only explanation of his delay in applying for certiorari is
that it was due to his surprise at the action of your office, to sickness, and
to inability to raise money to pay Mr. Keigwin to further prosecute the
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case and to communicate with the latter, by reason of his absence from
this city when the money had been raised, until about the middle of
November 1895.

The foregoing is the somewhat remarkable history of this case. It
appears therefrom that Robinson dly appealed from the local officers'
adverse decision of January 15, 1894, and that the paper filed by him
on March 18, 1895, whether regarded as a motion for review of your
office decision of March 5, 1895, or as an appeal therefrom, was filedin
time. Regarded as a motion for review, while pending said paper
stopped the running of time against the filing of an appeal (Rule 79)
from the decision last mentioned, and so brought the appeal filed May
11, 1895, within the time allowed for appeal. Or, regarded as an appeal,
said paper was sufficient for the protection of the rights of Robinson.
It further appears tat, as the Department held in its decision of June
9, 1896, Robinson had duly complied with the requirements of the tim-
ber culture law (luring the period covered by Butler's contest.

Had the appeal of Robinson, whether as of March 18, or May 11,
1895, come before the Department, as it should regularly have done, a
decision thereon, in the light of the events, must surely have been in
his favor, resulting in the cancellation of Butler's entry and the rein-
statement of Robinson's entry, which is the action the Department has.
actually directed. Should Robinson be now deprived of the fruits of his
years of faithful compliance with the timber culture law, by means of a
wrongful judgment by your office and the entry based thereupon, simply
because, when he had repeatedly failed to secure justice in the regular
and ordinary way, he delayed for the considerable period shown by the
record to invoke the somewhat extraordinary and only remaining rem-
edy of certiorari Or will the ends of justice be more nearly attained
by adhering to the action heretofore directed by the Department?
These are the general questions which now confront the Department.

'The contention of Butler's motion, hereinbefore- stated, was urged
by him in a motion filed by him December 31, 1895, to disinis Robin-
son's petition for certiorari, and was therefore before the Departmient
when certiorari was allowed, but it is not discussed in the decision of
Janunary 25, 1896 (supra), which granted the petition. Rule 85 of Prac-
tice is invoked by Butler in support of the proposition that only twenty
days after the denial of the right of appeal by your office are aillowed
within which to apply for certiorari. It is well settled that said rule
merely operates as a supersedeas for the time above indicated, and is
not a limitation upon the power of the Secretary to grant an applica-
tion for certiorari, even though not filed within that time (Denina v.
Doinenigoni, 18 L. D., 41; Henry D. Emerson, 20 L. D., 287).

The other branch of Butler's contention, namely, that his homestead
entry as successful contestant under your office, decision of March 5,
1895, and the alleged aches of Robinson in delaying to apply for cer-
tiorari, should have constituted a bar to the relief afforded Robinson by
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the Department, is- also not well grounded. In Denman v. Doieni-
goni, Stpra, in construing Rule 85 of Practice, the Department, in
connection with the holding therein, as hereinbefore indicated, said:

Rule 85 is a limitation on te tine within which the Commissioner of the General
Land Office is required to suspenl action on the case at issue, and after the expira-
tion of that time, if writ of certiorari has not been applied for, your office might
take such action as would preclude the granting of the writ, ut where there is no
evidence that such actionhas been taken, I find no authority i the Rules of Practice
to deny the application.

And in Henry D. Emersoln, supra, it was likewise said, that the rule
does not bar a party
from the right to invoke the supervisory authority of the Secretary at any tile
prior to the execution of the jdgment of the Commissioner.

The judgment of cancellation of Robinson's entry, and the allowance
of Butler's entry, were in no way brought about by Robinson, nor are
they connected with any aches on his part. This judgment and entry
both long antedated the denial of Robinson's right of appeal. They
were executed before neglect or omission of any kind in connection
with the application for certiorari is chargeable against Robinson. If
such judgment and entry could operate as a bar to certiorari in any
such case, or to the invoking of the supervisory power of the Secretary,
the injured party would be absolutely without remedy. This would be
a case of a wrong without a renedy, contrary to one of the fundamental
principles of jurisprudence. No action was taken by your office nor by
Butler after the denial of Robinson's right of appeal which in any way
changed the relation of the parties or the legal aspect of the case. No
right of an innocent third party is involved. The case is still between
the original parties litigant. Butler's only standing here at this time
is due to advantage he has taken of the unfortunate judgment of your
office, which upon an incomplete record and in ignorance of the true
status of the case, applied a rule which would not otherwise have been
applied. Butler, however, was not in ignorance of the true state of
the case. He knew of serious objections which might be urged to the
judgment of your office and against his entry. He had notice of Rob-
inson's appeal of March 1, 1894, and the appeal or motion for review of
March 18, 1895, before bhe made his entry. He took large chances
against the maintenance of the integrity of his entry. If he thereafter
made improvements upon the land, as he alleges, it was in full view of
the risk he had taken, and he can not now complain if he is the losing
party. Robinson's appeal or motion for review of March 18, 1895,
alone, should have been sufficient to cause the local offices to deny an
entry of the land by Butler until the same had been finally disposed of.

The only foundation for the charge of laches 'against Robinson is the
allegation of Butler that he has brought under cultivation a few acres
of the land since the denial of Robinson's right of appeal. The house
and stable, or at any rate the house, which he alleges he has built
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thereon, was erected before the time of such denial. The value of all
the improvements made by Butler on the land, he does not attempt to
show. Several parties make affidavit in behalf of Robinson that said
house is not worth to exceed $100, and that the new lands plowed or
cleared by Butler amount only to about two and one half acres. Be
this as it may, however, I do not think Butler's improvements, in con-
nection with the delay of Robinson in applying for certiorari, warrant
a judgment in favor of the former.

In view of the foregoing, and after very careful consideration of the
entire case, I am clearly of opinion that the ends of justice between
these parties require that the motion for review should be denied; and
it is so ordered.

CERTIFICATES OF LOCATION-SPECIAL ACT OF JUNE 6, 1894.

WESLEY MONTGOMERY.

An application for the issuance of certificates of location under a special act of Con-
gress authorizing and requiring the Commissioner of the General Land Office to
permit the person named therein " to enter one hundred and sixty acres of pub-
lie land subject to entry under the homestead law," must be denied, where the
act contains no provision in terms authorizing such action, and furnishes no basis
for the exercise of discretionary power in that respect.

Secretary Bliss to the Commissioner of tke General Land Office, April 30,
(W. V. D.) 1897. . (C. J. G.)

The act of Congress approved June 6, 1894 (28 Stat., 987), entitled
"An Act for the relief of Wesley Montgomery," is as follows:

That the Commissioner of the General Land Office be, and he is hereby, authorized
and required to permit Wesley Montgomery, of Adams County, State of Nebraska., to
enter one hundred and sixty acres of public land subject to entry under the home-
stead law, not mineral nor in the actual occupation of any settler, in lieu'of the
northeast quarter of section twenty-three, of township twenty-eight north, of range
fourteen west, in Iroquois county, Illinois, which land was entered by said Wesley
Montgomery on February twentieth, eighteen hundred and seventy-four, under the
homestead laws, in accordance with instructions of the Commissioner of the Geieral
Land Office to the register and the receiver of the date of August ninth, eighteen
hundred and seventy-three, the title to which laud failed because of a prior disposi-
tion of the same, which did not then appear upon the records of the Land Office:
Provided, hwover, That the said Wesley Montgomery shall not have made any other
entry of land of the United States under the homestead laws: And provided further,
That a final certificate and patent shall issue to the said Wesley Montgomery upon
such entry as be may make hereunder without proof of residence and cultivation.

Under date of January 4, 1896, the said Montgomery filed in your
office an affidavit wherein he requests, after stating his qualifications
under said act of Congress, that he be permitted, for the sake of greater
convenience and to avoid expense, to select and enter the land to which
he is entitled under the act, by a duly appointed agent or attorney.
He further requests, in order that he may have the full benefit of the
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provisions of said act, that he be permitted to enter the said land in
separate forty acre tracts, and that certificates be issued by your office,
authorizing him to make such entries in person or by a duly appoin ted
agent or attorney.

In the attorney's letter accompanying said affidavit it was contended
that, in view of the remedial nature of the said act of Congress it is
entitled to the broadest and most liberal application, "to the end that
the beneficiary may in a measure at least receive compensation for the
rights and property he was forced to relinquish through the acts of the
government agents." It was likewise contended that the Commissioner
of the General Land Office is vested with discretionary authority to
determine the manner in which the said act may be carried into effect.

In alleged support of the above contentions a number of grants made&
under Indian treaties, or by acts of Congress, are cited as being sub-
stantially analogous to that made to Montgomery, and under which-
grants certificates or scrip were issued. Reference is also made to a
number of departmental decisions authorizing the cancellation of scrip
of larger denomination and the reissue of same for smaller tracts.

In a letter dated March 20, 1.896, your office declined to comply with
the petitioner's request. A motion for review of this decision was filed,.
which was denied by your office on April 13, 1896.

An appeal has been filed in this Department.
In your office decision of March 20, 1896, it was held that the act of

June 6, 1894, supra, contemplated an entry by Montgomery under the
homestead law; that it was not the intention of the act to give him any
broader right to the land to be selected and entered thereunder, than
he had to the land on which he had settled and resided, with the excep-
tion that he was relieved from the conditions of said homestead law in
the matter of residence and cultivation.

On the other hand it is contended by the appellant that the words
employed in the act, " subject to entry under the homestead law," refer
to the land to be entered, not to the right of entry, and were used sim-
ply to designate the character of the land granted; that they do not
refer to the manner of entry. Attention is also called to the fact that.
the bill as at first presented contained the words, "to enter, under the
homestead law." From this it is argued that the object of amending
the bill was to permit Montgomery to take one hundred and sixty acres
of land without any qualification as to how said land was to be entered.

While, as contended by the appellant, the only condition or restric-
tion contained in the act for his relief against the exercise by him of
the right granted, is that he " shall not have made any other entry of
land of the United States under the homestead laws," yet, at the same
time, the only privilege granted or exception made in his case from the.
regular homestead etrymal, is that " a final certificate and patent
shall issue to said Montgomery upon such entry as he may make here-
under without proof of residence or cultivation." To accord the appel-
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lant privileges not specifically granted by the act, simply because they
are not specifically forbidden, would e as unwarranted as to impose
certain requiremneilts upon iii simply because the said act does not
specifically except him therefrom. No authority can be derived from
the act of relief for the issuance of certificates of location or scrip, and
the language of said act furnishes no basis for the exercise of discre-
tionary power in that regard. The act in my opinion provides for the
entry of one hundred and sixty acres of public land subject to entry
underthe homestead law, the entryman only being excepted from certain
conditions enumerated in the provisos to said act. This view would
seem to be substantiated in one of the said provisos wherein the words
" such entry" are employed, those words evidently having reference to
the prospective entry provide(l for in the granting clause, and thus
contemplating only one entry thereunder.

In view of the conclusion herein reached it is unnecessary to con-
sider the cases cited by appellant, they not being deemed particularly
applicable to-the case under consideration.

The real question involved in Montgomery's application is as to the
authority of your office, under the act, to issue certificates at all,
regardless of whether they are for forty acres or one hund ed and sixty
acres. Hence, the request in the said appeal for the issuance of one
certificate must also be denied. There is no authority in the act of
relief for the issuance of certificates as requested, the party being
entitled according to the language of the act to land only, unless the
operation of said act is to be extended beyond its words, which, in view
of the fact that such construction is not necessary to render effective
the provisions of the act, would seem to be unwarranted.

Your office decision, to the extent of matters herein considered, is
hereby affirmed.

APPLICATION FOR SURVEY ERRONEOUS MEANDER.

N. F. KELLY.

An order may properly issue for the survey of a tract of land omitted irom the orig-
inal survey through the erroneous meander of a slough instead of a river proper.

Secretary Bliss to the Conanissioner of the General Land Office, liay 3,
(W. V. D.) 1897. (W. A. .)

By your office letter of March 16, 1897, was transmitted for depart-
mental action the application of N. F. Kelly for the survey of a tract of
land on the St. Francis river, in section 11, T. 18 N., R. 8 E., 5th P. M.,
Missouri.

It appears from the application and the accompanying affidavits that
there is a tract of insurveyed land containing about fifty-three acres in
the southeast quarter of said section 11, not subject to overflow, and fit

-for agricultural purposes; that there are trees thereon about one or two
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hundred years old; and that tie configuration of either shore of the
naii-land as not materially changed since the original survey of the

water front on the main-land in 1848. The affidavit of F. Kinsolving,
surveyor, shows that he has surveyed this land; that it lies wholly on
the Missouri side of the river and is separated from the main-land by a
narrow slough, which, at the time of his survey, contained o water;
that the channel of the river is northwest of this land and is from thirty
to seventy-five yards wide and four to eight feet deep; and that the
United States deputy surveyor meandered the slough, instead of the
eastern shore of the river proper, thus omitting the land in question
from the official survey.

The land immediately adjoining said tract on the south and east is
owned by Kelly, the applicant, who alleges that until recently he
thought he owned the tract in question.

This case is similar to that of Horne v. Smith (159 U. S., 40). In
that case it appeared that Horme had received a patent for lot 7 of sec-
tion 23, and lots and 2 of section 26, T. 29 S., 11. 38 E, Tallahassee
meridian, Florida, containing 170.42-acres according to the official plat
of survey. The official plat showed that sections 23 and 26 were frac-
tional sections bordering on the Indian river. On the plat a meander
lineran through the sections from north to south, the Indian river being
on the west thereof. It was shown, however, that a bayou had been
meandered instead of the river proper, and that between the bayou
and the river was a tract of unsurveyed land containing about six
hundred acres.

It was held that notwithstanding the fact that the official plat
showed the Indian river to be the western boundary of the land
patented to Horne, the bayou was the actual boundary and the unsur-
veyed land between the bayou and the river proper did not pass to him
under his patent.

I am of the opinion, under the showing made by Kelly and the ruling
of the supreme court in the above cited case, that the tract here
involved should be surveyed and disposed of as government lands, and
it is so ordered.

sU11VE YOR GENERAkL-MINING CLAIM-SECTION 452 R. S.

JOHN S. M. NEILL.

A surveyor-geiieral, who orders and approves the survey of a mining claim, is dis-
qualified as an applicant therefor under the provisions of section 452 R. S., and
the departmental regulations thereunder, while holding such office.

Secretary Bliss to the Commissioner of the General Land Office, lfay 3,
(W. V. D.) 1897. (E. B., Jr)

By its decision of February 25, 1896, your office affirmed the decision
of the local office rejecting the application of John S. M. Neill offered
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October 31, 1895, for patent to the Gold Mountain lode claim, survey
No. 4653, Helena, Montana, land district, on the ground that it had not
been satisfactorily shown that the land embraced in said claim was
known to contain a valuable mineral bearing vein or lode at date of
the application for patent to either the Cutler or the Samuel S. Richards
placer mining claims, mineral entries Nos. 130 and 791, respectively,
which were patented January 25, 1875, and January 31, 1883, respec-
tively, and conflicted with said lode claim throughout nearly its entire
area.

Your office further found from the record in this case " that the order
of the survey No. 4653, the approval thereof, and the application for
patent thereon, were made by John S. M. Neill," and that such order,
approval, and application, were made by him while he was United
States surveyor-general of Montana; and thereupon held that as such
surveyor-general be could not "legally order or approve the. survey of
his own mining claim, nor be allowed to file an application for patent
therefor," citing section 452 of the Revised Statutes, and case of Her-
bert McMicken et al. (11 L. D., 96) and circular instructions of Septem-
ber 15, 1890 (1L L. D., 348). From the decision of your office said Neill
appeals, assigning error as follows:

First. It was error to bold that the lode claim did not contain a valuable mineral
bearing vein at date of application for patent to placers without giving applicant
an opportunity by hearing or otherwise, to demonstrate that fact.

Second. It was error to hold that a surveyor-general (the applicant in this case)
could not legally order or approve the survey of this mining claim from the record
presented in the abstract of title, and the additional evidence on file in the Depart-
ment relative thereto.

Third. It was error to hold that the inhibition of Seo. 452 of the Revised Statutes
is applicable to mineral lands.

The records of the Department show that John S. M. Neill was
appointed U. S. surveyor-general of Montana May 28, 1894, and that
he still holds that office. Appellant admits that be is and has been
since the date last above mentioned, such surveyor-general. The record
in the case shows that the order for said survey was made by him May
7, 1895, that the survey was commenced thereunder May 20, and com-
pleted May 22,1895, byU. S. deputy mineral surveyor George 1K. Reeder,
and was approved by said Neill as said surveyor-general on August 10,
1895.

Section 452 Revised Statutes reads-
The officers, clerks, and employees in the General Laud Office are prohibited from

directly or indirectly purchasing or becoming interested in the purchase of any of
the public land; and any person who violates this section shall forthwith be removed
from his office.

In construing this section in the case of Herbert McMickeu et al.
(10 L. D., 97), involving certain timber land entries made by McMicken
and others while employees of the United States surveyor-general's



DECISIONS RELATING TO THE PUBLIC LANDS. 395

office of the then Territory of Washington, and therefore held for can-
cellation by your office, the Department held (syllabus):

The disqualification to enter public lands contained in section 452 R. S., extends
to officers, clerks, and employees in any of the branches of the public service under
the control and supervision of the Commissioner of the General Land Office in the
discharge of his duties relating to the survey and sale of the public lands.

A timber land entry made by an employe in the office of the surveyor general of
the district in which the land is situated is illegal and must be canceled.

This decision the Department affirmed on review (11 L. D., 96), and
directed the formulation of a circular in accordance with the con-
struction of law therein. Such circular, dated September 15, 1890, as
approved by the Department, is found at page 348 of 11 L. D. After
setting out the section of the Revised Statutes (452) nder consider-.
ation and referring to the decisions above cited, the circular concludes:

In accordance with said decision, all officers, clerks, and employes in the offices of
the surveyors-general, the local land offices, and the General Land Office, or any per-
sons, wherever located, employed nnder the supervision of the Commissioner of the
General Land Office, are, during such employment, prohibited from entering, or
becoming interested, directly or indirectly, in any of the public lands of the United
States.

It was clearly intended that the srveyors-geueral themselves should
come within the prohibition declared by said circular. The reasons
which bring the clerks and employes of the offices of the surveyors-
general under such prohibition operate with stronger force to include
the surveyor-general. For demonstration see sections 2223 to 2234,
inclusive, and section 2325, Revised Statutes.

It is unnecessary to consider the question sought to be raised by
the first assignment of error. Section 452, as heretofore construed by
the Department, which construction I approve and reaffirm, required
that Neill's said application for patent should be rejected. The deci-
sion of your office is affirmed in accordance with the foregoing.

FRANCIS ADKINSON.

Motion for review of departmental decision of December 26, 1896, 23
L. D., 590, denied by Secretary Bliss, May 3, 1897.
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CERTIFICATION OF LANDS-ACT OF AUGUST 3, 1854.

STOKES V. PENSACOLA AND GEORGIA R. R. Co.
Under the act of Angust 3, 1854, a certification of lands to a State, on account of

a railroad grant is no bar to the subsequent dispositi on of said lands, if they
in fact lie wholly outside of said grant, and hence are not of the character
granted.

Secvetary Bliss to the Commissioner of the General Land Office, ]Iay 3,
(W. V. D.) 1897. (J. L. McC.)

Peter Y. Stokes has appealed from the decision of your office, dated
July 10, 1895, refusing to recommend that suit be instituted to set aside
the certification of fractional section 29, T. 6 N., 1. 22 W., Montgom-
ery land district, Alabama, to the State of Florida for the benefit of the
Pensacola and Atlantic (ow Pensacola and Georgia) Railroad Com-
pany.

How it came to pass that a tract in Alabama was certified to the
State of Florida is fully explained in your office decision appealed from,
and a recital of the facts relative thereto is not at this time necessary.

Stokes made homestead entry of the tract (together with the W. J of
the W. J of Sec. 20, adjoining) on June 13, 1892. How it came about
that the local officers allowed him to make entry of a tract that had
long before been certified for the benefit of a railroad company does not
clearly appear from the record before me.

There seems to be no doubt from the statements contained in your
decision appealed from, that the land in controversy was improvidently
and erroneously certified. But your office holds that, inasmuch as said
certification was made more than thirty years ago, and as the grant has
been adjusted by your office (in 1888), it is not proper to make demand
upon the grantees for a reconveyance of the land, or to recommend that
suit be instituted for its recovery.

Stokes has appealed, setting forth the fact that the local officers at
Montgomery allowed him to make homestead entry of the land; that he
has resided upon the same in good faith; that he has spent nearly all he
possessed in money, personal property and labor, together with the
labor of his family, in improving said lands; and that to dispossess him
would reduce him to destitution. A copy of the appeal was duly served
upon the proper officer of the railroad company, who endorsed the same
as follows:

Service of this is hereby acknuowledged this 30th day of November A. D. 1895; but
for the information of the applicant I state that the Pensacola and Atlantic Railroad
Company sold this land on the 30th day of August, 1883, to Milligan Chaffee & Co.
(prior to the applicant's homestead entry), who should be notified.

Your office bases its refusal to recommend the institution of suit upon
the departmental decision in the matter of the Hannibal and St. Joseph
Railroad Company (1O L. D., 610). I observe, however, what appears to
be a distinction between that case and the one now under consideration.
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In that case the Department held (see syllabus):

Proceedings under the act of March 3, 1887, for the recovery of title to lands erro-
neously certified are not authorized where, long prior to the passage of said act, the
grant had been declared by competent authority to be adjusted.

Such is not the fact in the case at bar, where, as stated in said decision
of your office appealed from: "It appears that the grant in question
was adjusted by this" (your) "office in 1888.?' Another difference not
without weight between the Hannibal and St. Joseph case and the case
at bar is that in the former (see page 111,) "No one is setting up claim
to any of the lands now discovered to have been erroneously certified."

Your office decision cites also the departmental decision in the case
of Houlton v. The Chicago, St. Paul, Minneapolis and Omaha Railway
Company (171I. D., 437). In that case, however, the adjustment had
been formally declared by the Department to be closed. Moreover,
Houl.ton was merely an applicant to enter, and his application was
rejected by the local officers; while in the case at bar the local officers
allowed Stokes to make entry of the land.

Under these circumstances, I am not inclined to accept the view
expressed by your office, that the Hannibal and St. Joseph case and the
Moulton case (supra) constitute precedents that should control the
action of the Department in the case now under considerations In my
opinion, the grant for the benefit of the Pensacola and Georgia Rail-
road Company can not properly be considered as having been finally
adjusted, and this Department still has jurisdiction to dispose of the
question here in issue.

The case at bar would appear to be one in Which the act of Congress
approved August 3, 1854 (10 Stat., 346), may properly be applied. Said
act provides:

That in all cases where lands have been, or shall hereafter be, granted by any law
of Congress to any one of the several States and Territories; and where said law
does not convey the fee simple title of sch lands, or require patents to be issued
therefor; the lists of such lands which have been or may hereafter be certified by
the Comnmissioner of the General Land Office, under the seal of said office, either as
ariginals, or copies of the originals or records, shall be regarded as conveying the
fee simple of all the lauds embraced i such lists that. are of the character contem-
plated bysnchl act of Congress, and intended to begrantedi thereby; b tbwhere lands
embraced in sch lists are not of the character embraced by sch acts of Congress,
and are not intended to be granted thereby, said lists, so far as these lands are con-
cerned, shall be perfectly null and void, and no right, title, claimn, or interest, shall
be conveyed thereby.

In the case at bar, fractional section 29, embraced in the list certified
to the State of Florida for the benefit of te Pensacola and Atlantid
Railroad Company, being wholly outside the limits of the grant for the
benefit of said road, and not of the character intended to be granted
by Congress, said certification was perfectly null and void, and no
right, title, claim, or interest was conveyed thereby, and the action of
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the land department in iucluding it within the lists certified was inef-
fectual. (Weeks v. Bridgman, 159 U. ., 541.)

In view of the said act of 1854, and of the decision of the supreme
court in the ease cited, there would appear to be no necessity for suit
to set aside the certification in question for the reason that the same
was and is a void act, wholly ineffectual to prevent the proper disposi-
tion of the land by this Department; and I am of the opinion that upon
the showing made patent should issue to Stokes for the same, The
recommendation for suit as requested by him is therefore unnecessary,
and you will issue patent to him for the land upon proper showing as
to compliance with the law.

HOMESTEAD CONTEST-ABANDONMFKNT-P'INAI PROOF.

WILSON v. LEFREINER.

After the expiration of five years under a homestead entry a charge of abandonment
and change of residence will not be entertained against the same, in the absence
of an allegation that the entryman failed to comply with the law as to residence
and cultivation during the statutory period.

A charge of failure to submit final proof within the statutory period of seven years
from the date of the entry states no canse of action against an entryman that is
entitled to the additional year conferred by the act of July 26, 1894.

Seeretary Bliss to the Commissioner of the General Land Office, liay 3,
(W. V. D.) 1897. (C. J. W.)

July 31, 1888, Edward.Lefreiner made homestead entry No. 11372 for
SW. 4 of SW. 1 Sec. 26, W. NW. i and NW. SW. , Sec. 35, T.
163 N., 11. 56 W., Grand Forks, North Dakota.

On May 19, 1894, David Wilson filed contest charging that the entry-
man had abandoned the tract and changed his residence therefrom for
more than six months next prior to the date herein; that said tract is
not settled upon and cultivated by said party as required by law; that
he sold his improvements on said land some time in November, 1893, to
one C. W. Andrews for a valuable consideration and Andrews has no
homestead entry right to use on said land, having already exhausted
the same, but is holding said improvements for the sole purpose of
speculation.

Hearing was had and the local officers found that the entryman had
abandoned the tract.

Your office by letter "HI" of February 2, 1895, advised the local
officers that said decision could not become final, for the reason that
the allegations in the contest affidavit were insufficient, and their
decision was reversed. On October 15, 1895, Wilson offered a second
affidavit of contest, which was refused by the local officers, for the
reason that the same failed to state a cause of action, there being no
allegation that the abandonment occurred before the expiration of five
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years from date of entry, and for the reason that the allegation tat
the etryman had failed to offer final proof within seven years, from
date of entry was premature, the time within which final proof could
be offered not having expired.

From this decision Wilson abpealed, and on January 9, 1896, your
office affirmed the local officers. Wilson has made further appeal to
the Department. The only question presented is whether or not the
last affidavit offered states a cause of action. It charges that-

The entryman has wholly abandoned said tract and changed his residence there-
from for more than the past six months. Has sold his improvements he had upon
the above land to one C. W. Andrews, who has had them removed from the land, and
that said Edward Lefreiner has failed to offer final proof for above land within the
statutory period of seven years from date of his original homestead entry as required
by law.

There is no allegation that the entryman had not complied with the
law as to residence and cultivation for the period of five years as pro-
vided in section 2291 B. S. Compliance with this section authorizes
final proof after removal from the land. Lawrence v. Phillips (6 L. D.,
140). Thomason v. Patterson (18 L. D., 241). As to the time in which
final proof must be offered, under the act of July 26, 1894 (28 Stat.,
123), he had eight years instead of seven within which to offer final
proof, and it is not alleged that the eight years have expired. The
affidavit states no cause of action, and your office decision is affirmed.

PRACTICE-3o1TION FOR REVIEW-NE W CONTEST.

CALLICOTTE V. GEER (ON REVIEW).

A cause of action arising after tile hearing before the local office, and during the
pendency of appeal therefrom, cannot be made the basis of a motion for the
review of the departmental decision rendered o the appealed case.

Secretary Bliss to the Oomnissioner of the General Land Office, allay 3,
(W. V. D.) - 1897. (C. J. W.)

September 23, 1893, defendant M. W. Geer made homestead entry,
No. 607, at Perry, Oklahoma, and on same day, J. W. Callicotte filed
affidavit of contest against said entry, alleging prior settlement.

A hearing was had on September 23, 1895 and a decision rendered
by the local officers, in which the cancellation of the entry was recoin-
mended.

Defendant appealed, and. on September 18, 1895, your office affirmed
the decision of the local officers and held said entry for cancellation.
Defendant made further appeal, and on January 18, 1897 (24 L. ).,
135), your office decision was affirmed. Geer files a motion to reopen
the case, based on the alleged abandonment of the land by plaintiff
since the trial of the case in the local office. The case was considered
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by your office on appeal from the decision of the local officers, on the
basis of the record of facts presented with the appeal. On appeal to
the Department, it was considered here under the same record of facts.

The motion is based on facts alleged to have occurred since the
hearing, and which if they. constitute a cause of action, constitute a
cause separate and istinct from the one tried. A cause of action
arising after the hearing before the local officers and pending an
appeal, cannot be made the basis of a motion for review of the decision
rendered here on the appealed case. This is a necessaryrule, and well
settled. Under it, the motion for review must be and is denied.

In this case, however, the decision itself provides for the protection
of defendant's rights in the event the plaintiff fails to exercise his
right of entry. Your office decision, which was affirmed and is of
force, provides that plaintiff be allowed thirty days within which to
show his present qualifications and make entry of the land; and in
the event he does this, the entry will be canceled, but if lie fails to do
so, defendant's entry will remain intact.

This affords him all the protection to which be is entitled as the next
settler, in order of time, on the tract involved.

PRACTICE-MOTION FOR REVIENV-INTERLOCUTORY ORDER.

LEE . KUHLMAN.

There is no authority in the rlles of practice for the review of an order .of the
Secretary of the Interior directing a learing. A revocation of such order should
be sought through an application to the supervisory authority of the Secretary.

The conviction of a person on a charge of perjury committed in a case where another
party is an applicant for land, and the issue is "soonerism," and such person
testifies that ieither he, nor such applicant, were in the territory within the
prohibited period, is not necessarily conclusive as to such person's qualification,
though affecting his credibility as a witness.

Secretary Bliss to the Conmissioner of the General Land Office, May 3,
(W. V. D.) 1 1897. (A. E.) (G. B. G.)

Ol February 20, 1897, 11. George Kuhlinan, one of the parties to the
above entitled cause, filed in this Department a petition for re-review
of departmental decision, dated November 12, 1896, ordering a hearing
to determine whether Lee was a settler upon the land in controversy
on May 25, 1893. The land involved is the SE. of Sec. 4, T. 11 N.,
R. 3 W., Guthrie, Oklahoma.

A motion for review of said decision of November 12, 1896, as
denied by the Department on December 26, 1896, on the ground that
said decision was interlocutory in character and therefore not review-
able.

It is now urged that this was error and it is further contended by
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the petitioner that Robert J. Lee was convicted of perjury in the
district court in and for Oklahoma county, Oklahoma Territory, for
swearing to facts necessary to make him a qualified entryman for land
in: the Territory of Oklahoma: That therefore the Department should-
accept such conclusion as a final finding that Lee was a "sooner" and
not qualified to make entry of the land in controversy, even should the
evidence t the hearing to be held show that he was a settler upon
the land when Kuhlman filed the relinquishment of Couch.

To the first proposition the Department after further and full con-
sideration of the matter adheres. There is no authority in the rules of
practice for review of an order of the Secretary of the Interior direct-
ing a hearing. It is true that by virtue of the supervisory authority
with which that officer is clothed by law, such showing might be made
as would induce him to revoke such an order, but no such showing is.
here made.

The second contention may be treated as alleged reasons why the
ruling of the Department in the matter of the aforesaid interlocutory
order was erroneous.

These reasons have been carefully considered and they do not afford
a proper basis for the intervention of supervisory authority.

The copy of indictment filed by the petitioner, Kuhlman, shows that
Lee was charged with having committed perjury at a hearing before
the local office, held July 1, 1892, in the case of Aaron B. Jones .
Ernest L. Lawrence. The indictment substantially charged that Lee
falsely swore that Lawrence and he (Lee) were not in the Territory
during the prohibited period. On this indictment Lee was convicted.
At the hearing at the local office, at which the perjury was alleged to
have been committed, the qualifications of Lawrence, and not Lee,`
were in issue.

As to whether a person claiming land has entered the Territory dur-
ing the period prohibited so as to disqualify him from making entry, is-
a question which is properly determinable by the Department, and:
even though Lee were convicted in that case, such conviction would
not necessarily disqualify him from making entry in this case.

The judgment of the court in this matter is not conclusive and being
persuasive merely would go to Lee's credibility as a witness and can be
brought to the notice of the local officers at the hearing.

It may be that Lee has not exhausted his remedy in the criminal
court on the indictment against him for perjury. Or it may be that he
has been confined in the penitentiary in execution of the conviction-
and judgment, and in this latter event a question of abandonment as a
matter of law would arise which can not now be discussed in view of
the uncertainty of the record.

The petition is denied and the order contained in the decision of
November 12, 1896, together with the instructions contained in the,
decision, will be carried out.

10671-VOL 24-26
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PRACTICE-CONSOLIDATED CASES- llEVIEW-APPEAL.

BULLARD V. PRESCOTT.

Where two or more cases, involving the same tract of laud, have been consolidated'
and considered together, notice of appeals from, or motions for review of, the
decision rendered must be served upon all parties in interest.

Secretary Bliss. to the Commissioner of the General Land Offiee, Allay 3,
(W. V. D.) 1897. (R.: W.: H.)

I have considered the appeal of Ormsbee W. Bullard from your office
decision of January 27 1896. This decision rests upon the cases of
R. D. Prescott v. The Heirs of George S. Bidwell, deceased, and Orms-
bee W. Bullard v. R. D. Prescott and The Heirs of George S. Bidwell,
deceased, which came up to your office separately, but were consoli-
dated and considered together. Said decision sustained the contest of
Prescott, dismissed that of Bullard, and held for cancellation George S.
Bidwell's timber-culture entry, No. 1334, for the NW. 1 of Sec. 9, Tp.
101, B. 61 W., Mitchell, South Dakota.
- Bullard aud the heirs of Bidwell were notified of said decision and

of their right of appeal.
Notwithstanding the consolidation of the cases by your office decision,

the parties whose interests were adversely affected failed to take notice
of such consolidation in their subsequent proceedings.

Frank A. Bidwell,. a son of George S. Bidwell, one of the heirs,
assuming to act for said heirs, filed a motion for a review of your said
office decision. but served no notice of said motion upon Bullard.

Bullard appealed from your said decision, but served no notice of his
appeal upon the heirs of George S. Bidwell.

It frther appears that, before Bullard's appeal came before the.
Department for consideration, your office-acting upon Bidwell's motion
for review-by its decision of April 22, 1896, had reviewed, reversed
and vacated its said decision of January 27, 1896.

In the case of Gray v. Ward et al. (5 L. D., 410), it is held:

Where there are several parties to a suit pending in your office, and a final decision
has been rendered adverse to the rights of two or more of the parties to the suit, the
filing of an appeal by one of the parties will not preclude the hearing of a motion for
a review by another party to the record asking a reconsideration of the decision so
far as the same may affect his rights.

But in the case just cited there was no failure on the part. of the
party appealing or the party asking a review to serve the proper notice
upon all parties to the suit.

Our Rules of Practice require " due notice to the opposite party of
motions for review, as well as of appeals. (Rules 76 and 93.) Where
two or more cases, involving the same tract of land, have been consoli-
dated and considered together, notice of appeals from, or motions for,
review of, the decision rendered must be served upon all parties in
interest.
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7 Your office was- without jurisdiction to act upon F. A. Bidwell's
motion for review of its decision of January27, 1896, in the absence of
notice to Bullard, a party in interest; and your subsequent decision of
April 22, 1896 is hereby declared void and of no effect.

The appeal of Bullarc-notice of which was -not served upon the heirs
of Bidwell, the entryman-is dismissed.

The parties whose interests are adversely affected by your office
decision of January 27, 1896, will be allowed to proceed by motion for
review, appeal, or otherwise, as they may elect, upon due notice to all
parties in interest, as if your said decision of April 22, 1896, had never
been rendered.

STONE LAND-P-LACER LOCATION-APPLICATION.

HAYDEN V. JAMISON.

Prior to the passage of the act of August 4,1892, there was no authority to locate
and purchase lands chiefly valuable for building stone under the placer mining
laws;. :'

Secretary Bliss to the Commigissioner of the Geherat Land Of.ice, Alay 5;
(W. V. D.) 1897. (C. J. W.)

- This case involves the SW. - of Sec. 6 T. 3 N, R. 70 W., Denver
land districts Colorado.

The record shows that'on the 24th day of September, 1889, Thomas
Jamison made homestead entry for the above described tract.
- On the 18th of September, 1889, Benjamin 'Hayden, the ontestant-
appellant, with others, made a placer mining location for one hundred
and twenty acres of the land afterwards entered by Jamnison, -and on
the 10th of January, 1890, having purchased the interest of the other
locators, he. applied to file his mineral application therefor. This appli#
cation was rejected on account of the prior allowance of the homestead
entry of Jamison; whereupon the mineral claimant filed a protest
against the entry of the defendant-respondent; alleging that the land
was more valuable for mining than for agricultural purposes and that
the entryman had failed to comply with the law as to settlement and
improvements.
* A hearing having been had on the issues thus joined, the local offi-
cers dismissed the contest; upon appeal your office decision of Novem-
ber 4, 1890, was rendered wherein you reversed the action of the local
officers and, after going into the merits of the case, found as a fact
that the land was more valuable for its minerals, and held the home-
steaa entry for cancellation.

September 8, 1892, the Department, on appeal by Jamison, affirmed
the action of your office (15 L. D., 276)..

March 7, 1893, on review, the former decision was adhered to, but on
June 21, 1893 (16 L. D., 537), the case then being before the Depart-
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ment upon motion for re-review., reversed its former action and ordered
a. hearing to determine
the haracter of the land, its capacity for agriculture and the nature, value and
extent of all deposits of a stone or mineral character found thereon, and re-adjudi--
cate the question in the light of the evidence thus obtained.

This course was pursued because of the allegation of the presence of
valuable deposits other than building stone, as gypsum and fire clay,
and on account of the value of the land ($300,000) as shown in the last
mentioned decision of the Department,

A new hearing having been had in pursuance of the above order of
the Department on the 21st of April, 1894, the local officers rendered
their decision wherein they recommended the dismissal of the contest.

On the 8th of October, 1894, your office decision affirmed the action
of the local officers and further appeal by the contestant-appellant
brings the case before the Department.

An examination has been made of the voluminous record in this
case. It is shown that the chief value of the land is for red sand stone
suitable for building purposes, paving, and curb stones. The attempt
to show gypsum, limestone, or a deposit of fire clay, is not supported.
by the evidence.

It appears that Jamison, the entryman, has built a frame house and
stone barn on the land. He has ploughed some, but not much, owing
to the character of the land, and has done some fencing and dug two
wells. It is further shown by the evidence that the land has some
value for grazing purposes and some timber.
- The various applications for this tract were made prior to the pas-
sage of the act of August 4, 1892, providing for the disposition of lands
chiefly valuable for building stone under the placer mining law, and
therefore, the mineral claimant can secure no rights by reason of that
act, but his rights must be adjudicated by the law as it stood at the
time these claims were initiated.

In the case of Simon Randolph (23 L. D., 329), it was held that prior
to the passage of the act of August 4, 1892 (27 Stat., 348), there was no
authority to locate and purchase lands chiefly valuable for building
stone under the placer mining laws, and that under the provisions of
section one of said act, no rights are secured prior to application to
enter, and if at such time the lands are not subject to entry the claim
under said act nust be rejected. On review (23 L. D., 516) this deci-
sion was vacated, and another decision substituted therefor, based on
a changed status of the facts, but the legal principles announced in
the first decision were not reversed. Randolph had discovered, located
and surveyed a valuable quarry of building stone, and after location,
made application to purchase, and tendered the purchase money. This
application to purchase and tender of the purchase money was made
June 29, 1893, and therefore after the act of August 4, 1892, was opera-
tive.. His claim was rejected in the decision of October 3, 1896, for
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the reason that the land was in reservation and not subject to entry at
the time of his application. The application of Randolph was still
pending when the reservation ceased, and the question being between
Randolph and the government alone, it was held in said last decision
that Randolph should be allowed to perfect his title by purchase and
entry under the provisions of said act of August 4,1892. The rule was
adhered to, as announced in letter of instructions (23 L. D., 322), that
under the act of August 4, 1892, no right attaches in favor of the
entryman until he makes application to enter. In the present case
Jamison had a homestead entry of record on the 24th of September,
1889 before Hayden filed his mineral application and his priority of
right is unaffected, by the subsequent application of Hayden-he hav-
mng failed to show that the land was in fact mineral in character.
Hayden initiated no right under the act of August 4,1892, by filing his
mineral application January 10, 1890.

The decision appealed from is therefore affirmed.

TOWN LOTS-SALE AT TIlE TOWNSITE.

BASIN CITY.

In the interest of the government and intending purchasers, a sale of town lots may
properly take place at the townsite, under the personal charge of the local
officers.

Secretary Bliss to the Commissioner of the General Land Office, Allay 5,
(W. V. D.) 1897. (P. J. C.)

I am in receipt of your letter (C(GI') of May 4, 1897, in relation to the
public sale of lots in the town of Basin City, Wyoming.

It appears from your said letter that the residents of Basin City have
complied with the requirements of the statute in regard to securing a
towusite on the B. of the NW. 4 and the W. J of the NE. i of Sec. 21,
Tp. 51 N., R. 93 W., th P. M., and notice has been published of a
public sale of lots in said townsite, to take place at the local office at
Buffalo, Wyoming, July 24, 1897.
I It appears that your office is in receipt of a petition from the resi-
dents and lot claimants in Basin City, representing that it will be of
material benefit to the government and a great accommodation to the
people interested to have the sale take place in Basin City, and their
prayer is that this may be done. The register and receiver forwarded
the petition with the recom-imendation that the request be granted.

In your said office letter it is said:
I believe that the interests of the government and of the people of Basin City

would be best protected and subserved by holding the sale at the townsite as peti-
tioned for; but I think the authority of law for ordering the local officers away
from their office to make such a sale is doubtful, and I have concluded to submit
the matter for your instructions.
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It has been the practice of this office to order registers and receivers to hold public
sales of lots within townsites at the townsites when in its discreation it was found
best to subserve the interests of the parties concerned. In the ease of Pagosa Spring's
townsite, in Colorado, made under sections 2380-81 of the Revised Statutes, by letter
of November 19, 1884, Assistant Commissioner Harrison directed the local officers at
Durango, Colorado, to proceed to the toxvusite to hold a sale of the lots; also, oh
July 27, 1893, Commissioner Lamoreux, with the approval of Acting Secretary Sims,
gave like directions to the local officers at Seattle, Washington, in the case of the
townsite of Port Angeles. Washington, made under said sections 2380-81 of the
Revised Statutes.

I concur in the opinion that the interests of all concerned in this sale
will be best subserved by having the sale on the towusite, and that it
would be a matter of great expense and iconvenience to intending
purchasers to be compelled to go to the local office, with no corresponds
ing benefit to either them or the government.

You are therefore directed to instruct the local officers to have the
sale of these lots take place at the townsite, and for this purpose they
will be permitted to go to Basin City and personally conduct the same.
For the purpose of complying with the law in regard to the published
notice of the sale, you will take such action as may be deemed advisable
in contemplation of this order.

RAILROAD LANDS--CONTESTANT-SECTION 3, ACT OF SEPTEMBER 29,
1890.

PATTON . CLAUSSEN.

No right is acquired by a contest against an entry of lands reserved on account of a
railroad grant, that will defeat the right of the cntryman, who is in possession
as a licensee, to purchase the land under the provisions of section 3, act of Sep-
tember 29, 1890, and the amendatory act of January 23, 1896. :

Secretary Bliss to the Commissioner of the General Land Office, M1ay 5,
(W. V. D.) 1897. (F. W. C.)

Cuna A. Claussen has appealed from your office decision of October
12, 1896, sustaining the action of the local officers in rejecting his appli-
cation to purchase, under the provisions of the acts of September 29,
1890 (26 Stat., 496), and January 23, 1896 (29 Stat., 4), the S. I of the
NW. I, the NW. of the SW. and the SW. -of the NE.4 of Sec. 1;
T. 3 N., R. 17 E., Vauconver land district, Washington.

It appears that this tract is within the limits of the withdrawal of
August 13, 1870, upon the filing of the map of general route of the
main line of the Northern Pacific Railroad, opposite the unconstructed
portion of the road between Wallula, Washington, and Portland, Ore-
gon. It is also within the fifty-mile or indemnity limits as adjusted to
the line of definite location of the branch line of said road across the
Cascade mountains.

Although the portion of the road between Wallula and Portland was
not constructed, the reservation made on account of the grant con-
tinued until the passage of the forfeiture act of September 29, 1890
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(supra). Notwithstanidinig this reservation, it appears that the local
officers, on November 25, 1887, permitted Claussen to make homestead
entry of the land, ad, on October 19, 1889, Elwood F. Patton initiated
a contest against said entry, alleging that Claussen had never estab-
lished a residence upon the land.

It must be apparent from what has been said that the allowance of
the entry by Claussen was in violation of law, and that the contest by
Patton should never have been permitted to proceed to hearing; but
hearing was had upon said contest and the case prosecuted by appeal
to this Department, resulting in departmental decision of June 13,
1896 (not reported), i which your office decision holding for cancella-
tion Claussen's entry upon said contest was affirmed.

Upon the promulgation of said decision Claussen tendered his appli-
cation to purchase the land under the provisions of the act of Septem-
ber 29, 1890 (supra), and of January 23, 1896 (supra), and in support
thereof alleged that he was in possession of the land and had been
since 1879, under a contract or a license from the Northern Pacific
Railroad Company, and that the entire tract was under fence and
otherwise improved.

Your office decision appealed from holds that this application comes
too late, the right of Patton as successful contestant having inter-
vened. The application to purchase was therefore held subject to the
exercise of the preference right by Patton i from which action Claussen
has appealed to this Department.

After a careful' review of the matter I must reverse your office
decision. As before stated, ol the showing made Claussen has been in
the possession of this tract since 1879 under a license or contract froi
'the railroad company. The action of the local officers in holding the
tract subject to entry, as it did in 1887, evidently induced Claussen to
assert a homestead right in order to protect himself in his possession.
It appears that as early as February, 1890, he inquired of your office
as to the status of his entry and was informed, by your office letter
'("F") of March 11, 890, that his entry had been improperly allowed
and was held suspended awaiting congressional action in the matter of
the forfeiture of the company's grant for failure to build its road.

The entry having been allowed in violation of the reservation on
account of the grant, was not subject to the contest of Patton insti-
tuted in 1889, and he did not succeed to any right by reason of the
-prosecution of that contest. He has, therefore, no such right as would
bar the assertion of the right to purchase naer the provisions of the
acts before referred to.

The act of January 23, 1896 (supra), amended the act of September
29, 1890, and extended the time of purchase to January 1, 1897. -It
-provided.also
that actual residence upon the land by persons claiming the right to purchase the
same shall not be required where such lands have been fenced, cultivated, or other-
wise improved by such claimant, etc.
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' Your office seems -to have considered the showingimade il support of
IClaussen's application as sufficient, in the absence of an adverse right
'that might bar the purchase, because it is held in said decision that
"in the event that said' Patton fails to enter the land you will allow
Claussen to perfect his application."

Having disposed of the alleged superior right of Patton, the record
-is' herewith returned with direction that Clanussen be allowed to com-
-'plete purchase of this land as applied for.

APP-LICATION TO ENTER-PREFERENCE RIGHT.

JOHN W. KORBA.

An application of a third party to enter land embracl within a judgment of can-
cellation, rendered by the Department, should be received and held to await
action on the part of the successful contestant; and if the preferred right of
the said contestant is subsequently waived, the application to enter, so held in
abeyance, is entitled to precedence as against other claims arising subsequently
-thereto.

Secretary Bliss to the Commissioner of the General Land Oflce, May 5,
(W. V. D.) 1897. (C. J. G.)

The land involved in this case is the NE. of Sec. 32, T. 43N., R. 3
E., Wausau land district, Wisconsin.

On October 11, 1895, the Department affirmed a decision of your
office holding for cancellation the homestead entry of Marye Korba for
the above described land. This action was taken upon a contest
brought by one Lewis F. Larson, charging abandonment, that case
being closed by your office on February 15, 896.

On November 26, 1895, John W. Korba filed an application to. make
homestead entry of said land, which was rejected by the local office for
the reason that said land was already covered by the entry of Marye
Zorba, and for the further reason that according to the evidence the
applicant bad already had the benefit of the homestead law.

Korba appealed, and under date of February 27, 1896, your office
dismissed the said appeal because of failure to serve the same on the
" opposite party."

On February 21, 1896, Lewis F. Larson relinquished his preference
right of entry, and on February 24, 1896, John Rasmusson filed home-
stead application for the land in question.

John W. Korba has appealed to this Department, contending that it
,was not necessary to serve his appeal upon any one; that
when his homestead application ivas presented, to wit: on November 26, 1895, the
previous entry of Marye Korba had, on April 18,1894, been held for cancellation,
which decision had been affirmed by the Secretary on October 11, 1895, so that at
date of appellaut's application his mother's entry had been already canceled in con-
templation of law;
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and that it was error not to hold that appellant was entitled to enter
at least forty acres under section six of the act of March 2, 1889, his
first entry having been made prior to that date and for only three legal
subdivisions.

In support of the second specification above set out, the appellant
cites the case of Henry Gauger (10 L. D., 221), and numerous others in
line with that case.

In the case of McDonald et al. v. Hartman et al. (19 L. D., 547) it was
held that-

A judgment of cancellation takes effect as of the date rendered, and the land
released thereby from appropriation becomes subject to entry as of such date, with-
out regard to the time when such judgment is noted of record in the local office.

-Under date of January 30, 1897, in the case of Cowles v. Huff et at.
(24 L. D., 81), the Department overruled the doctrine announced in the
ease of Henry Gauger (supra). It is now held-

If during the time accorded a successful contestant to make entry of the land
involved an application or applications to enter should be made by a stranger to the

- record, such application or applications will be received and the time of presenta-
tion noted thereon, but held to await the action of the contestant, and should such
contestant fail to exercise his preference right, or duly waive it, then such applica-
tion or applications must be acted upon and disposed of in accordance with law and
the rulin gs of the Department.

As the application of John W. Korba was filed after the judgment
of cancellation was rendered by the Department in the case of Lewis F.
Larson v. Marye IKorba, his said application, under the above rulings,
should have been received by the local office and held to await the
action of the successful contestant in that case. When Larson relin-

* quished his preference right of entry John W. Korba was then entitled
to have his application acted upon in accordance with law.

Your office decision is accordingly reversed and John W. Korba will
be allowed to make entry of the land in question, unless upon further
investigation by your office he is found to be otherwise disqualified.

Among the papers transmitted with this case is an appeal by Marye
Korba to your office from a decision of the local office rejecting her
application to make homestead entry of the land in controversy. The
said appeal and the papers accompanying the same are herewith
returned to your office for appropriate action thereon.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 8, SST.

ANDERSON . WING.

The status of an applicant to perfect title under section 5, act of March 3, 1887, as a
"bona ide purchaser," is not affected by the fact that beholds under a quit-
claim deed, or that said deed was executed in the consummation of an agree-
ment for the exchange of property, nor by the further fact that prior to his
purchase from the company he ad been receiver of the land district within
which the land is situated.
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A "bona fide purchaser" from a railroad company of less than a legal sb-division
is entitled to purchase such tract from the government under said section 5, and
receive patent therefor; but if a survey of said tract is necessary, prior to the
issuance of patent, the expense thereof should be borne by the applicant.

Secretary Bliss to the Commissioner of the General Land Office, iliay 5,
(W. V. D.) 1897. (C. W. P.)

This case involves lots 1 and 2, of Sec. 33, T. 49 N., R. 4. W., Ashlanc
land district, Wisconsin.

The land lies within the fifteen miles indemnity limits of the grant to
the State of Wisconsiji to aid in the construction of the Bayfield branc
of the Chicago, St. Paul, Minneapolis and Omaha road (acts of June
3,1856, and May 5, 1864), and was selected by the Omaha company
July 12, 1887.

The record shows that on March 24, 1856, Francis E. Geveroux filed
pre-emption. declaratory statement for said tracts. On May 29, 1856,
your office ordered all land in Wisconsin withdrawn until further order
Said order was revoked shortly afterwards; but on December 18,4856,
under directions of the Secretary of the Interior, an order was issuedj
forbidding the allowance of any pre-emption claim predicated upon a
settlement made after receipt of said letter. From that date the lands
remained reserved until November 2, 1891.

On September 23, 1890; Isaac H. Wing applied to purchase said lots
mindei the 5th section of the act of March 3, 1887, and gave notice of
his intention to make final proof on November 6, 1890, when John J.
Anderson appeared and protested against the allowance of said proof.

This proof having been prematurely made, Wing was required to
give a new notice, which he did, for March 30, 1891. Meanwhile, oil
February 19, 1891, Aiidersou had applied to file pre emption declara,
tory statement for said lots and the NW. i of the NE. of section 33,
T. 49 N., R. 4 W. This application was rejected by the local officers
because of the existing withdrawal. Anderson appealed, and your
office reversed the decision of the local officers for the reason that the
land was not within the withdrawal. Subsequently, on July 13, 1891
your office withdrew said decision, and left the right of Wing and
Anderson to be determined on consideration of the contest which had
arisen between them.

On March 30, 1891, Wing submitted his proof, and Anderson pro-
tested. The local officers recommended that Wing be allowed to pur-
chase lots 1 and 2. Anderson appealed. Your office held that Wing's
application for lot 1 should be rejected, because his purchase from the
railroad company only covered a portion of said lot, and that his appli-
cation to purchase lot 2 should be allowed; and that Anderson should
be permitted to complete his filing as to lot 1 and the other tracts filed
for, with the exception of lot 2.

Both parties appealed to the Department.
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The Department, by decision of January 18, 1896, held that the pre-
emption filing of Geveroux excepted the lots in controversy both from
the withdrawal and grant for said railroad, and that the land, filed oil
by -Anderson, was open to settlement. when he applied to file, subject
to a purchase in good faith under the act of March 3, 1887. But held
that " the facts appear to raise a question as to Wing's good faith in
this matter," and remanded the case that a hearing be had "on that
point."

Pursuant to the directions of the Department, a hearing was had
before the local officers, who held that "the bona fides of Wing, as an.
innocent purchaser seems to be clearly established," and recommended
the dismissal of Anderson's protest. Anderson appealed. Your office
held that, so far as you were able to perceive, there was nothing in the
record and-facts shown relating to the transaction between Wing and
the company inconsistent with, or that would preclude the presumption
of good-faith, and affirmed the judgment of the local officers.-. -

Anderson appeals to the Department.
The facts, as found by the Department in departmental decision of

January 18, 1896, are as follows: .

That Wing was receiver of the land office for the district, within which the land
lies, from January 29, 1880, un til January 24, 1883, when he resigned; that on October
21, 1884, he conveyed, by quit claim deed, to Edwin W. Winter and John C. Spooner,
an undivided one-third interest in the land, and on October 28, following, the Ch:
cago, St. Paul, Minneapolis and Omaha Railroad Company, by quit claim deed, con,
veyed the land to Wing; that the last mentioned deed was ecorded May 15, 1885,
and the deed to Winter and Spooner, on October 12, 1886; that on April 24; 1890,
the said Spooner, by warranty deed, in which his wife joined, conveyed the land
to Wing; that all these deeds recite a consideration of $1; that the deed. from
Spooner and wife to Wing was made through William H. Phipps, as attorney in
fact; that at the time of the execution of -the deed Phipps was land commis-
sioner of the railroad company, and Winter, one of the grantees in the deed first
mentioned, was general manager, and Spooner, the other grantee, was then, or
shortly before, general solicitor of the company; that Phipps, in explanation of the
consideration recited in the company's deed to Wing, testified that it did not
represent all the consideration, but that Wing had conveyed to the company
ninety-five acres outside of the village of Washburn for terminal ses; that this
statement, however, was not substantiated by any copy of the conveyance referred
to; that Phipps also swore that there was no arrangement by which the railroad
company was to receive any of the land conveyed, nor that it was to be held in trust
for the company; and that Spooner had been solicitor of the company, bt he was
not sure whether he was such at the time of the conveyance to Wing.

Upon this finding of facts, the Department, not being satisfied that
Wing had shown himself to be a bona fide purchaser as contemplated
by the statute, ordered a hearing.

By the evidence taken upon the rehearing, it is shown that on March
27, 1$83, Wing conveyed to the railroad company by warranty deed (a
copy of which is now in evidence in the case) a tract of land containing
ninety or ninety-five acres, in the town. of Washburn, Wisconsin, for
railroad purposes. Wing, Phipps and Winter testify that, as part of
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the consideration for said tract, conveyed by Wing to the company, the
company conveyed to Wing the land in controversy. The deed from
the company i1 a quitclaim deed, and no satisfactory reason is given
why the company did not give a warranty deed. I explanation of
the lapse of time between the execution of Wing's deed to the company
and the company's deed to Wing, it is said by Phipps, in his testimony-
that the delay on the part of the company probably arose from the
company not having received from the State its title to the land. The
transactions between Wing and Winter and Spooner are thoroughly
cleared up and the circumstances surrounding the case when it was
before the Department previous to the rehearing, appear to be suffi-
ciently explained.

That the company conveyed the land to Wing by quitelaim deed does
not of itself show that Wing was not a bonafide purchaser. Stebbins
-v. Croke, 14 L., Di, 498; Osborn v. Knight (on review), 23 L. D., 216;
Moelle v. Sherwood 148 U. S., 21; United States v. California, etc., Land
Co., Id., 31. It is claimed, however, that, even if the evidence of the
parol agreement, between Wing and the railroad company, was admissi.
ble, which is denied, it shows a past consideration from Wing to the
company, which is not sufficient to entitle Wing to be considered a bona
fide purchaser.

That evidence may be given of a consideration not mentioned in a
deed, provided it be not inconsistent with the consideration expressed
in, it, is accepted law (Greenleaf Ev., Sees. 286 & 304; Richardson v.
Traver, 112 U. S., 423); and the evidence establishing Wing's purchase
does not show a past consideration, but that the deed from the company
to Wing was the consummation of an agreement for the exchange of
property, which is held, in Grandin v. La Bar, 23 L. D., 301, to be within
the remedy of the statute. Then it is said that Wing at and prior to
the time of his purchase from the company had actual or presumptive
knowledge of the existence of the pre-emption declaratory statement
of Geveroax, filed March 24, 1856, which it is claimed constituted a
fatal defect in his title. There is no evidence that Wing had actual
knowlbdge of the filing of Geveroux, and his good faith is not impugned
by the fact that prior to his purchase from the company he had been
receiver of the land district within which the land lies. Osborn v.
Knight (OIL review), 23 L. D., 216.

One question remains. It is assumed in the decision appealed from'
that it was decided by the Department, when the case was before it on
Anderson's and Wing's appeals, that Wing was entitled to lot 1 as well
as lot 2, thus reversing your office decision of December 2, 1892, on that
point. But an examination of the decision of the Department does not
show such reversal. Its decision was simply that, " as the facts appear
to raise a question of Wing's good faith in the matter," a hearing should
be had "-ol that point." If his good faith should be established, he
should be allowed to purchase the land; but whethei both lots or one,
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is not determined. In-his applicattion to'purchase,Winigappliesforthe
entire area of lots 1 and 2. But the conveyance from the company to
Wing only covers lot 2 and 'so much of lot 1 as lies east of and adjoin-
ing. lot 2." Lot ! contains 49.50 acres, and the portion purchased by
Wing appears to cover about ten acres. Wing has no claim to purchase
under section 5 the remaining thirty-nine acres, which he did not pur-
chase fromthe company. But it is held by the Department in the case
of Union Colony v. Fulincle (16 L. D., 273), that a bonafide purchaser
from a railroad company of less than a legal subdivision is entitled to
purchase from the United States, under the fifth section of the act of
March 3, 1887, the land purchased from the company and receive patent
therefor upon making the proof required by said section; but that the
patent in such case should contain a recital that it is issued under
the provisions of said section.

In accordance with this decision Wing will be allowed to purchase
lot 2 and "so much of lot 1 as lies east of and adjoining lot 2," and
Anderson permitted to complete his filing as to the residue of lot 1.
But before patents can issue, a survey of that part of lot 1 which is
embraced in Wing's claim must be made, the necessary survey to be; at
the expense of Wing, and the plat thereof duly approved.

Your office decision is modified accordingly.

O'BRIEN V. NORTHERN PACIFIC R. R. Co.

Motion for review of departmental decision of February 10, 1896, 22-
L. D., 135, denied by Secretary Bliss, May 6, 1897.

INDIAN LANDS-CONTEST-ALLOTMENT.

NORSTRUI V. HEAD.

Under the regulations of the Department, land included within the occupancy of an
Indian is not subject to entry, and a contest against an entry of land,,so
excluded from disposition, vil confer no right upon the contestant that will
prevent the Department from subsequently holding the land in reservations
with a view to its allotment to the Indian.

Secretary Bliss to the (ommissioner of the General Land Office, M31ay 6,
(W. V. D.) 1897. (F. W. C.)

With your office letter of April 3,1897, was forwarded a motion, filed
on behalf of Alfred Norstrunm, for review of departmental decision of
October 3,1896 (not reported), in which te action of your office in
dismissing his contest against the homestead entry of Henry C. Head,
covering lot 5, See. 17, and lot 1, Sec. 18, T. 42 N., R. 26 W., St. Cloud
land district, Minnesota, was affirmed.
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-Head's entry was-made September 22, 1891, and on October15, 1894,
Norstrum filed an affidavit of contest against said entry. alleging that
Head had never resided upon said tract since making his entry and
that he had wholly abandoned the same. I support of his claim Elead
offered testimony tending to show that he was prevented from taking
up his residence upon this land by an Indian named Chinortou, alias-
iBig Pete, who had been living upon a part of the land, and that he
had only been able to secure the consent of said Indian to build a
house upon the land a short time prior to the filing of said contest.

U pon this showing your office decision held, in view of the depart-
mental circulars of'MAy 31, 1884 (3 L. D., 71), and October 26, 1887
(6 L.-D., 541), that it was error to -allow Head to make entry of the
land while the Indian was in possession thereof, living upon and claim-
ing the same. Head's entry was therefore held for cancellation and
Nostrum's contest dismissed; from which action both parties appealed
to this Department.

In order that the Department might be advised of the extent of the
Indian's claim, an investigation was made thereof by a special agent
of the Indian Office, at the request of this Department, and as a result
of the investigation the Commissioner of Idian Affairs recommended-
that the Commissioner of the Geieral Land Office beinstructed to with-
hold said lot 5 of Sec. 17 from entry.

The motion for review seems to be based upon the ground that no.
formal claim has been made to this land on behalf of the Indian and
that the reservation of the tract occupied by him is not at his own
request or desire.

There can be no question, however, but that under the circulars
before referred to the allowance of Head's entry, whether inadvertent
or otherwise, was clearly an error, and this Department having before
it facts which it deemed sufficient to warrant a reservation of the land
occupied by the Indian, affirmed the action of your office and directed
that said lot 5 be held in reservation with a view to its allotment to the
Indian nder the provisions of the act of January 14,1889 (25 Stat.,
642).

This action of course disposed of the contest, under which Nostrum
secured no such rights as would prevent the reservation of the land,
and his motion is accordingly denied.

HENSLEY V. WANER.

Motion for review of departmental decision of January 30, 1897, 24
L. D., 92, denied by Secretary Bliss, May 6, 1897.
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EXEMPLIFICATION OF RECORD-PRELIMINARY INFORMATION.

F. M. CARRYL.

A request for information as to the cost of certified copies of specified papers, or
records, in the General Land Office, is entitled to a response with such infor-
mation as may of necessity be required to form the basis for a request for an
exemplification of the record.

Secretary Bliss to the Commissioner of the General Land Qifice, May 5,
(W. V. D.) 1897. (G. B. G.)

I have your favor of the 3rd instant transmitting a copy of a letter
from F. MI. Carryl of Newark, New Jersey, addressed to myself and
referred to your office by the Department on April 27, 1897.

It appears that Mr. Carryl desires certified copies of certain papers
relating to fractional section 10, T. 39 N., R. 14 E., 3 P. M., Illinois,
now in the city of Chicago, among other things,-
- Copy (dated) of any map or majps showing any resurvey or changc
from map ofvorigiinal survey of this tract.

It is submitted by your office that this would appear to include 
copy of the plat approved October 16, 1896, of the survey of the lake
front, executed by Frank Flynt and Walter T. Paine, U. S. surveyors,
in pursuance of instructions from the Commissioner of the General
Land Office, dated September 24, 1896, and you ask for instructions as
to whether there can be furnished at this time a copy of the plat of
this last survey, the same to be certified as a true and literal exempli-
fication'of the official plat of said survey on file i your office.

Sections 460 and 461 of the 1Revised Statutes provide that-.
Whenever any person claiming to be interested in or entitled to land, under any

grant or patent from the United States, applies to the Department of the Interior
for copies of papers filed and remaining therein, in anywise affecting te titleto such
land, it shall be the duty of the Secretary of the Interior to cause such copies to be
made out and authenticated, under his hand and the seal of the Geueral Land Office,
for the person so applying;

All exemplifications of patents, or papers on file or of record in the General Land
Offiee, which may be required by parties interested, shall be furnished by the Com-
missioner upon the payment by such parties at the rate of fifteen cents per hundred
words, and two dollars for copies of township plats or diagrams, with an additional
sum of one dollar for the Commissioner's certificate of verification with the General
Land Office seal; and one of the employes of the office shall be-designated by the
Commissioner as the receiving clerk, and the amount so received shall under the-
direction of the Commissioner, be paid into the Treasury; but fees shall not be
demanded for such authenticated copies as may be required by the officers of any
branch of the government, nor for such unverified copies as the Commissioner in his
discretion may deem proper to furnish.

It does not appear from the letter of :Mr. Carryl that he claims to be
interested either for himself or as the representative of another, or that
be is 'entitled to or claims to be entitled to the land to which the papers
desired relate, under any grant or patent from the United States, nor
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can his letter be treated as an application to the Department for certi-
fied copies of any papers or exemplifications of any records of your
office.

It is a request for information as to the cost, by items, of certified
copies of certain papers and records therein specified.

A due regard for property rights and private interests within the
jurisdiction of this branch of the executive department of the govern-
ment, the supervisory control of which is cast upon the Secretary of the
Interior by law, would seem to require that inquiries of this sort should
be answered, and such information furnished as may of necessity be
required to form the basis of a request of or demand on the proper
officer for the application of a statute in any case alleged to come within
its provisions.

I havetherefore to direct that the information desired be furnished,
and that on a proper demand being made under the sections of the:
revised statutes above quoted, by a party or parties coming within the
letter or spirit thereof, that such copies and exemplifications be fur-
nished as is therein provided, due regard being had for the public
interest.

The cost of the copies desired should be approximated and a deposit.
of money required to cover the cost of their preparation.

BENSON V. STATE OF IDAHO.

Motion for review of departmental decision of January 8, 1897, 24
L. D., 272, denied by Secretary Bliss, May 6, 1897.

RAILROAD SELECTIONS-NON-MINERAL AFFIDAVIT.

INSTRTJCTIONS.

Secretary Bliss to the Commissioner of the General Land flce, May 10,-
1897.

I am in receipt of your letter "N " of the 5th instant, relative to the
departmental order of the 9th ultimo, 24 L. D., 321, amending the last
paragraph of the circular of July 9, 1894 (t9 L. D., 21), providing for
the examination of selections by railroad companies of lands in mineral
belts.

In your letter you call attention to the fact said order in addition to'
making the amendment referred to, also directs a modification of the
form of the mineral affidavit now in use in your office; and that "a
strict construction" of said order " must be held to apply to all cases
of whatever character in which a non-mineral affidavit is now required,-
for it directs that the form of the non-mineral affidavit now in use i,
this office be amended;" and you suggest that if the purpose of said
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amendment was intended to apply only to state and railroad selections
then the departmental order of the 9th ultimo be amended as follows:-

That in lieu of the words " now in use in this office," the words "in
state and railroad selections," be inserted.

The purpose of the amendment to the instructions of July 9, 1894,
by the order of April 9, 1897, was intended to apply to state and rail-
road selections only, and in order to avoid the complications that may
arise by the construction placed pon it by your office, said order is
amended as follows:

-In the second line of the last paragraph on page two of said order
the words "now in use i this office" are sti-eklien out and in lieu
thereof the words "in state and railroad selections" are substituted,
so that said paragraph will ead as follows:

"It is also hereby ordered that the form of the non-mineral affidavit
in state an(l railroad selections be amended as follows," etc.

RAILROAD GRANT-INDEMNITY SELECTION-SPECIFICATION OF LOSS.

NORTHERN PACIFIC R. R. Co. V. SHEPHERDSON.

The departmental order of May 28, 1883, waiving specification of loss, was made at
a time when the indemnity withdrawals for the Northern Pacific were held valid,
and that fact must be taken into consideration, and given effect, in the disposi-
tion of selections made thereunder.

Under the grant to the Northern Pacific indemnity selections may be made within
the first indemnity belt irrespective of the State or Territorial lines within which
the loss occurs.

Secretary Bliss to the Commissioner of the General Land Office, Hay 10,
(W. V. D.) 1897. (F. W. C.)

The Northern Pacific Railroad Company has appealed from, your
office decision of December 22, 1894, holding for cancellation its indem-
nity selection covering the SW. of the NW. I, the N. of the SW. 
and the NW. of the SE. - of Sec. 13, T. 33 N., R. 40 E., Spokane
land district, Washington, and permitting the homestead entry made
of said land by William Shepherdson May 12, 1890, to remain intact.

This tract is within the indemnity limits of the grant to said com-
pany and was included in its list of selections filed May 25, 1885. This
list was presented under departmental circular of May 28, 1883 (12
L. D., 196), and was not accompanied by a designation of losses as-a
basis therefor.

On October 31, 1887, a supplemental list was filed, i which losses
were designated in bulk in amount equal to the selected lands. These
losses, it appears from your office decision, were of lands within the
Yakima and Coeur d'Alene Indian reservations, in the States of Wash-
in gton and Idaho, respectively.

On September 2, 1892, the company filed a rearranged list of its losses
so as to specify the same tract for tract with the selected lands.

10671-VOL 24-27
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As before stated, Sbepherdson made homestead entry May 12, 1890,
and in his affidavit alleged settlement upon the land April 16, 1890.
Your office decision holds that the company's selection of 1885 was not
protected by the order of 1883, for the reason that the ands were not
withdrawn, the indemnity withdrawal being in violation of law, and
in support thereof referred to the case of John 0. Miller v. Northern
Pacific R. R. Co. (11 L. D., 428).

In the case of the Northern Pacific Railroad Company t. Holtz (22
L. D., 309) it was held (syllabus):

The order of May 28, 1883, waiving specification of loss in support of indemnity
selections, was made at a time when the indemnity withdrawals for the benefit of
the Northern Pacific were held valid, and that fact must be considered and given
effect in determining the scope and purpose of said order, although such withdrawals
are now held invalid.

It is further held that the designation made in 1887 was not sufficient,
for the reason that selections can not be made in Washington for lands
lost in Idaho until it is shown that such losses can not be satisfied in
the latter State, and in support thereof reference is made to the case of
Northern Pacific R. R. Co. (17 L. D., 404).

In reviewing the case cited, this Department held (20 L. D., 187),
"that indemnity selections may be made within the first indemnity
belt, irrespective of State or Territorial lines."

The objection stated in your office decisioh, to the company's selection,
is therefore not sufficient, and it must be held, unless other good and
sufficient reason appears upon further examination of the company's
selection by your office, that its rights under its selection dated back as
of the time of the presentation of the list of May 25, 1885, and as
this is long prior to Shepherdson's entry, the same must therefore be
canceled.

Your office decision is accordingly reversed.

DESERT LAND ENTRY-MOnTGAGE-ASSIGNEE.

THOMAS E. JEREMY.

A mortgage of land covered by a desert land entry cannot be regarded as entitling
the mortgagee to the status of an assignee of the entry, until after foreclosure of
the mortgage, if, under the laws of the State in which the land is situated, a
mortgage of real property is not a conveyance thereof.

Secretary Bliss to the Commissioner of the General Land Offlce, May 10,
(W.Y. D.) 1897. (J. L.)

This case involves the N. 4 of section 29, T. 1 N., R. 2 W., Salt Lake
City land district, Utah.

On September 16, 1893, William C. Dyer made desert land entry No.
3843 of said tract, containing three hundred and twenty acres. On
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September 16, 1895, Thomas E. Jeremy filed his affidavit in the follow-
ing words:

IN TE U. S. LAND OFFICE,
Salt Lake City, Utak, Septemhb6 16th, 1895.

Thomas E. Jeremy being duly sworn on oath says he is a citizen of the United
States of lawful age, and the assignee of William C. Dyer, who made desert land
entry No. 3843, September 16, 1893, for the north half of section 29 in township 1
north of range 2 west, S. L. M. containing 320 acres. That said land was assigned
to him by mortgage on the 9th day of October 1893. That since then, said Dyer has
died leaving no heir, and affiant has taken possession of said land-and reclaimed the
same as shown by attached proof.

Tuos. E. JERE\mY.
Subscribed and sworn to before me this 16th day of September A. D. 1895.

BYRON GRoo, Register.

With said affidavit, Jeremy filed (1) a certificate, dated September
10, 1895, and signed by one Artliur Parsons, Secretary, N. P. C. I. Co.,
stating
that Thomas E. Jeremy is the owner of two certificates of stock one No. 196 for 74
shares, and one No. 253 for two shares of the capital stock of the North Point Con-
solidated Irrigation Company of this city and county, Utah Territory. Each share
is of the par value of ten dollars, and each share is estimated to be sufficient to irri-
gate nine acres of land;

(2) the affidavits of himself and Thomas L. Irvine and Levi A. Reed,
all dated September 16, 1895, and stating
that there was expended by Thomas E. Jeremy, assignee of William C. Dyer, dr-
ing the second year after the date of said entry, that is after the 16th day of Sep-
tember 1894 and before the 16th day of September 1895, the sum of $487, being not
less than one dollar per acre of the area thereof, and that the said sum was expended
in the following manner viz: In purchasing water stock for irrigating said land the
sum of $327, and in clearing a portion of said land $160; total $487;

and (3) a copy of a mortgge dated October 9, 1893, purporting to have
been executed by William C. Dyer, and conveying the N. 4 of section
29 aforesaid to Thomas E. Jeremy, as a mortgage to secure the pay-
ment of $1500 of money, loaned to improve said land, and evidenced by
Win. C. Dyer's promissory note for $1500 made payable to the order
of Thomas E. Jeremy on or before three years after date, which is
copied in the mortgage.

On December 6, 1895, your office, considering said affidavit of
Jeremy as an application for recognition as assignee of William 0.
Dyer, decided (among other things)
that until after foreclosure upon the mortgage he (Jeremy) can not be recognized
as the assignee of the entry; and that then he could not be so recognized, nor could
any other vendee under the sale by decree of court, unless he should show the quali-
fications exacted of an assignee of a desert land entry.

From said decision Jeremy has appealed to this Department.
The Statutes of Utah provide that-
A mortgage of real property shall not be deemed a conveyance, whatever its terms,

so as to enable the owner of the mortgage to recover possession of the real property
without a foreclosnre and sale. (Compiled Laws of Utah, Vol. 2, p. 324.)
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- Such being the law of the State where the property in question is
situated, the Department cannot, in view thereof, recognize the appel-
lant Jeremy as the assignee of Dyer until be has foreclosed his mort-
gage and become the purchaser thereunder; and the decision of your
office must therefore be affirmed.

The fact however, if true as alleged, that Jeremy took possession of
the property after the death of Dyer, and has since kept up the neces-.
sary expenditures and improvements thereon with a view to preserving,
as far as-possible, the security for his debt, no heirs of Dyer having
appeared to claim the land, would seem to present strong equities in
his favor, and if lie shall by the foreclosure of his mortgage under the
laws of Utah, as suggested, place himself in a position to be recognized
as the assignee of Dyer, I see no just reason why he may notbe allowed
to submit proof under the former's entry, and if so submitted the same
will be duly considered.

Your said office decision is accordingly affirmed.

OKLAHOMA LANDS-QUALIFICATIONS OF SETTLER.

HIuYCK ET AL. V. HARDING.

An applicant for the right of entry in Oklahoma is not disqualified by reason of his
knowledge of the ountry, gained trongh residence therein prior to the pro-
hibited period.

Seer.etary Bliss to the Commissioner of the General Land Office, l'Iay 10,
(W. V. D.) 1897. (W. C. P.)

B. E. Smith and Allen R. Harding have both appealed from your
office decision of November 26, 1895 in the case of Charles TM. Huyck,
B. E. Sinith and Allen B. Donaldson v. Allen R. Harding involving the
SE. 1 of Sec. 21, Tp. 21 N., IR. 1 W., Perry, Oklahoma land district.

This tract is a part of the body of lands known as the " Cherokee
Outlet " opened to settlement at noon on Saturday September 16, 1893.
Harding made homestead entry for said tract on September 18, 1893.
On September 20, Huyck filed affidavit of contest against said entry;
on September 22, Smith filed his affidavit of contest, and on October
28, Donaldson filed his affidavit, each one claiming to be the first
settler upon said tract. After a hearing at which all parties appeared
and submitted testimony, the local officers found that Huyck was the
first settler and awarded the land to him. Notice of this decision was
acknowledged by the attorneys of the respective parties on March 12,
1895, and appeals therefrom were flled, by Harding on April 5, by Smith
onApril l1,andbyDonaldson on April 13,following. Yourofficefound
that Donaldson's appeal was filed too late, declared the local officers'
decision final as to him, and affirmed said decision, awarding the land
to Huyck as the first settler. Appeals by Harding and Smith bring
the case here.
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These appeals agree in urging that E uyek was disqualified as a claim-
ant for this land because of the advantage he had over other claimants
owing to his knowledge of the country obtained by a residence there
prior to the opening of said lands to settlement. The act of Congress
approved Maich 3 1893 (27 Stat. 612-640) authorizes the opening of
these lands to settlement by proclamation of the Piesident and contains
the following provision:

No person shall be permitted to occupy or enter upon any of the lands herein
referred to, except in the manner prescribed by the proc]amation of the President
opening the same to settlement; and any person otherwise ocCupying or entering
uOi any of said lands shall forfeit all right to acquiring any of said lands.

The proclamation of the President dated August 19, 1893 (17 L. D.,
230) declared that said lands would be opened to settlement at 12 o'clock
noon on Saturday September 16, 1893, prescribed rules and regulations
for the occupation and settlement of said lands, and as to premature
occupation thereof repeated the words of the statute quoted above.

The facts as to lnycek's knowledge of these lands and the manner in
which it was acquired are to be found in his own testimony. When
asked to state how he became acquainted with that country he replied:

I have lived in this country ten years, have worked for cattle men ight on this
range all around where Wharton, Perry stand. I know every di\vide, eery creek,
and all crooks and turns there is in this locality.

He further says that he knew very near where all the lines of this
tract ran, that be did not enter the Cherokee Strip between August 19,
and September 16, 1893, that be was last in the Strip prior to Septem-
ber 16, 1893 on July 7, when he went to Wharton to get money due
him front the railroad company for which he had been working, that
during the winter of 1892-3 he worked for a hack line company up to
about the last of March and then for the railroad company until about
the first of June, living during that time in a dug out built by the hack
line company near Wharton and in the vicinity of' this tract. He fur-
ther states that he knew the country as well three years before as he
did the day lie ma(de the run, that he knew other tracts better than the
one he selected and admits that his knowledge of the country possibly
gave him some advantage in selecting a route to travel over, to reach
any particular tract. He says lie expected to take land in section 27,
but finding some one there he passed on and located on the first tract
he found unoccupied. No other witness testified upon this point in the
case and the above statement gives the substance of all the testimony
as to Huyck's presence in that country prior to the opening.

It is contended that the facts in this case bring it within the rule
laid down in Faull v. Lexington Townsite (15 L. D. 389). The facts
testified to in that case are not set forth in the decision but it is said:

I think it is clear from the evidence, that not only, the townsite company, but that
Faull, made an examination and selection of the tract in dispute, subsequent to the
passage of the act of March 2, 1889, and prior to the time fixed by the President's



422 DECISIONS RELATING TO THE PUBLIC LANDS.

proclamation for the opening of said lands to settlement, hence Faull is disqualified
from appropriating the same as a homestead.

It has been held in regard to the lands in the Cherokee Outlet, that
the inhibition against entering upon and occupying them runs from the
date of the President's proclamation, August 19, 1893, opening said
lands to settlement. Townsite v. Morgan et at., 21 I. 1., 496.

In the case at bar the evidence shows that luyck did not make any.
examination of this tract during the prohibited period, and that he was
not, in fact, within the boundaries of these lands daring that period.
The rule in the Faull case does not therefore apply here. Neither can
the fact that Huyck bad a knowledge of the country gained prior to the
prohibited period be held to disqualify him from taking land therein.
In Golden v. Cole's Heirs (16 L. D., 375) it was said:

It was impossible to deprive people who had been over the Territory of the knowl-
edge they had thus acquired, but it was the intention of Congress that persons
should stay out of te Territory after it had been secured as a part of the public
domain until a certain hoer.

In Curnutt v. Jones (21 L. D. 40) it was shown that Jones was well
acquainted with the particular tract claimed by him at the date of the
act authoriZiig the opening of the lands to settlement, that he had in
fact selected it prior to that time and that he frequently passed through
that section of country after the PresidentVs roclamation fixing the
date at which the land would be opened for settlement. It was held
that Jones was not disqualified to take the tract in (lispute, it being
said:

Jones, the defendant in this case, had lived for some time onlthe border of the ter-
ritory, within less than a mile from the liae, and almost from the necessity of his
situation was familiar with the lands in the immediate vicinity. His information
respecting them, and particularly respecting the tract subsequently entered by him,
is shown to have been acquired long prior to March 2, 1889, and as was well said in
the case of Golden v. Cole's heirs, spra, "It was impossible to deprive people who
had been over the Territory of the knowledge they had thus acquired.' Ilis peri-
odical visits to Oklahoma city, which was at once his post office, his most convenient
and accessible railway station, and his market town, do not appear to have brought
him any advantage over other persons seeking lands in the Territory, and his entrance
therein upon the missions aid for the purposes indicated by the evidence, it having
been made affirmatively to appear that he reaped no advantage therefrom, should
not, in my opinion,.be held to disqualify him.

In Monroe et al. v. Taylor (21 L. D. 284) it was shown that one of the
claimants, Jordan, went into the Territory in 1888, prior to the act of
March 2, 18S9, and selected a tract adjacent to the one there in coutro-
versy, that he went oat on the order given to vacate the Territory, and
that after the passage of said act he was three times within the pro-
hibited territory, to visit in his professional capacity a sick patient, and
that during those visits he did not seek to obtain any information in
reference to land. In view of these facts it was said:

No knowledge of this particular tract of land, or of adjacent lands, obtained prior
to the passage of the act of March 2, 1889, however advantageous such information
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might be, could have the effect of disqualifying him for subsequent entry, and the
presence of Jordan inside the Territory during the prohibited period, under the cir-
cumstances detailed, would not disqualify him unless it should appear that he
acquired some advantage over others by reason of such visits. The conclusion that
he did or could obtain such advantage seems to be clearly negatived by the evidence.

In the case of Hensley v. Waner (24 L. D., 92) the doctrine laid down
in Monroe et al. v. Taylor is reaffirmed.

In the case under consideration Huyck like the various claimants in
the cases cited, acquired a knowledge of the country by a long acquaint-
ance therewith prior to the prohibition against entry thereon and added
nothing to his information in respect thereto after the beginning of the
prohibited period. The conclusion of your office upon this point i the
case, that iluyck was not disqualified as an entryman by reason of his
knowledge of the country gained by a residence therein prior to the
prohibition against entry upon said lands is in accord with the rulings
of this Department as laid down in the cases herein cited and is
concurred in.

The only other question presented by the record-for consideration is
as to the priority of settlement upon the tract in dispute. The testi-
mony is voluminous, and, as is to be expected in view of the conditions
under which the claims are asserted and the fact that there were four
different claimants, it is contradictory. The substance of the testimony
submitted in support of the respective claims is set forth in the decision
appealed from and it is not necessary to repeat it here. An examina-
tion of that testimony leads to a concurrence with the conclusion reached
by the local officers and in your office that luyck was the prior settler
upon this tract. He followed up that settlement by residence which
has been continuously maintained and by such improvements as indi-
cate his intention to make the place his home. le also showed himself
duly qualified to male homestead entry.

The decision appealed from is therefore hereby affirned.

SCIOOL LAzUNDS-INDE:MNITY SELECTION.

WILLIAM WILEY.

A school indemnity selection not made within the land district in which the loss
occurred, as required by section 2276, R. S., may be held valid i the absence of
any intervening adverse right, under the amendatory act of Febrnary 28, 1891,
which removed said restriction.

Seeretary Bliss to te Co mmissioner of the General Land Office, May 10,
(W. V. D.) 1897. (C. W. P.)

From the record in the case of William Wiley, it appears that on
September 26, 1895, Wiley made desert land entry of lot 1 and the NE. -
of the NW.-' of Sec. 31, T. 22 S., R. 59 W., Pueblo land district,
Colorado.
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Said.entry was held for cancellation, as invalid, by your office.deei-
sion of December 19, 1895, upon the ground that the land entered had
been selected by the State of Colorado as school indemnity, i list No.
3, filed i the local office January 6, 1890.

From this decision Wiley has appealed to the Department, contend-
ing that the indemnity school selection made by the State of Colorado
is controlled by section 2276 of the Revised Statutes, which provides
that such indenmnity shall be selected within the same land district"
in which the losses occur, and not by the act of February 28,18 11, which
provides:

That the lands appropriated by the preceding section shall be selected, from any
unappropriated, survreyed public lands, not mineral in character, within the State or
Territory where such losses or deficiencies of school sections occor. (26 Stat., T96.)

It is true that, when the State made the selection in question, its
right of selection was restricted to lands within the same district in
which the loss occurred. ut the act of February 28, 1891, spra,
removed that restriction long before W iley made his desert land entry,
and can see no reaSon why, the restriction being removed before Wiley
applied to enter the land, the selection should not be held to be valid.
(See State of Dakota, 13 L. D., 708.)

Your office decision is therefore affirmed. Te motion to dismiss
Wiley's appeal, filed by the attorney for the Benit-Otero Improvement
Company, as intervenor, is dismissed.

I-NDIAN ALLOTMENT-CONTEST.

ADAMS V. GEORGE.

The action of the Office of Indian Affairs on allotments is conclusive, so far as the
General Land Office is concerned, as to whether the Indian was a settler on the
land, and whether he was entitled as an Indian to receive an allotment.

Secretary Bliss to the Commissioner of te General Eand Office, May 10,
(W. V. D.) 1897. (J. L.)

This case involves lot 7 of section 19, T. 17 N., R. 2 E., Humboldt
meridian, in Humboldt land district, California, containing 39.59 acres.

On September 8, 1892, John B. George, a half-blood Indian of the
Kilamath tribe, filed in the district land office, his application No. 29 to
have allotted to him under the act of February 8, 1887 (24 Stat., 388)
asamended by the act of February 28,1891 (26 Stat., 794), lot 7 of sec-
tiOn 19 and the NE. I of the NW. 1 and the N. A of the NE. of section
30, T. 17 N., R. 2 E., Humboldt meridian, containing 159.59 acres of
surveyed lands, valuable only for grazing purposes. And the allotment
was duly made.

On October 15, 1892, Mary A. Adams filed her affidavit of contest,
corroborated by Horace Gasquet, against said allotment so far as it
embraced the lot 7 of section 19 aforesaid, in which affidavit she
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alleged: () That ol September 25, 1892, she made actual settlement
on lots 6 and 7 in sectionr-"19" aud lots 7, 8 and 9 of sectiou 20, in the
township aforesaid, containing 139.40 acres; (2) that George had never
made any settlement on any portion of the lands embraced in the
allotment to him; and (3) that George's application was not sworn to
before an authorized officer, and is therefore void.

The local officers rejected said affidavit of contest, "because the
land had been allotted to the claimant before the alleged settlement of
the contestant" was made.

Adams appealed. And on September 14, 1895, your office (by letter
" G") affirmed the action of the local officers, refused to order a hear-
ilg, and dismissed the affidavit of contest.

On December 24,1895, Adams filed an appeal, which was transmitted
to this Department by your office on March 3, 1896.
* By letter "G" of June 12,1896, your office transmnitted to this Depart-
ment (1) a paper prporting to be Johlm B. George's relinquishment of
lot 7 of section 19 as aforesaid, (2) a homestead al)plication of MNary A.
'Adalis embracing said lot, and (3) certain correspondence in regard to
a survey affecting said lot. All of sid papers were filed i the local
land office on May 23, 1.895, while the aipeal was pending here. Upon
the recommendation of the Commissioner of Indian Affairs the Secre-
tary declines to accept and will not recognize the said relinquishment.

Your office decision of.September 14, 1895, rejecting Adams' affidlavit
of contest and refusing to order a hearing was clearly right.

The papers show that George's application was sworn to before M.
Piggott, a special allotting agent, who was daly authorized to admin-
ister oaths in that case. (See section 3 of the act of February 8, 1887,
and paragraph 628 of the Regulations of the Indian Office.)

The affidavit of contest shows that Adams made her settlement on
September 25, 1892, seventeen (lays after the allotment to George had
been placed on record. So that she was not a prior settler, and
had no rights that were violated by the allotment.

The other allegation in the affidavit of con test, towit: ;' That George
had never made any settlement ol any portion of the lands embraced
in the allotment to him," presented a question of which your office had
not, and even now has not jurisdiction.

The regulations prescribed by the Secretary on June 15, 1896 (22 L.
D., 709) provide that
the action of the Office of Indian Affairs on said allotments shall be conclusive,
so far as the General Land Office is concerned, as to whether the Indian was a settler
upon said and, and whether he was entitled as an Indian to make an allotment.

Your office decision is hereby affirmed.
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RESIDENCE-ABANDONMENT-VOTING.

PRATSCH ET AL. V. DOBBINS ET AL.

Registering and voting for several successive years in a precinct in which the land is
not situated, on an oath as to actual residence in such precinct, raises a conclu-
sive presumption against a claim of residence for the same period on the land.

Secretary Bliss to the Commissioner of the General Land Office, M1ay 10,
(W. V. D.) 1897. (R. W. El.)

The plat of township 21, range 9 W., Olympia district. Washing-
ton, was filed in the local land office, March 8, 1895.

On the same day, Thomas Thorpefiled apre-emption declaratory state-
ment for the W. 4 of the SE. I and the S. of the SW. , Sec. 26, of said
township and range, alleging settlement in October, 1890, and improve-
ments of the value of $685; Charles R. Pratsch filed pre-emption
declaratory statement for the SW. 4 of said section 26, alleging im-
provements of the value of $450; and Hiram E. Hulet made homestead
entry for the SE. of said sectiqn, alleging settlement prior to Janu-
ary, 1895, and valuable improvements.

On May 7, 1895, Levi Dobbins filed application to enter the SW. 1 of
said section, under the timber and stone act of June 3. 1878 (20 Stat.,
89), alleging that said land was valuable chiefly for timber and stone,
was unfit for cultivation, and was uninhabited, and that it contained
no mining or other improvements.

On May 22, 1895, Thorpe gave notice to Hulet, Dobbins and Pratsch
that on July 20, 1895, he would make final proof for the land claimed
by him before H. M. Sutton, United States Commissioner, at Montesano,
Washington. On said day, Thorpe and his witnesses appeared before
said commissioner, and submitted their testimony, which was received
at the local office on July 22, 1895. Oii this last named day, Hulet,
Pratsch and Dobbins filed protests against the allowance of said proof,
and the local office rejected the same because one of Thorpe's two wit-
nesses admitted on cross-examination that he had not seen the land
claimed by Thorpe, and had never seen Thorpe on the land, until Feb-
ruary, 1895. From this rejection Thorpe appealed to your office.

On May 8, 1895, Dobbins advertised his intention to make proof on
his timber land claim, and July 23, 1895, was fixed as the time, due
notice being given to Pratsch and Thorpe to show cause why Dobbins's-
entry should not be allowed.

On the day named Dobbins made his final proof, Pratsch and Thorpe
each filing protests and alleging bona fide settlement and valuable
improvements at the date Dobbins applied to enter the land.

Thorpe's final proof having been rejected, as heretofore stated, the
proof of Dobbins was suspended to await the hearing on Pratsch's
protest, set for September 10, 1895, and of which Dobbins and Pratsch
were notified.
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As a result of the hearing, the local office allowed the proof of Dob-
bins, dismissed Pratsch's protest, and held his pre-emption declaratory
statement for cancellation.

The cases came to your office on the appeals of Thorpe and Pratsch,
and as the interests of all the claimants of the land were involved
therein, they were consolidated and considered together.

The testimony established to your satisfaction the following, among
other facts: that Pratsch was not a bona fide resident of said land;
that, even if he had made actual settlement thereon, lie had since
abandoned it; that the registration and poll books of Aberdeen pre-
cinct in Chehalis county, Washington, for 1891, 1892, 1893, and 1894,
showed that the said Charles R. Pratsch was a legal voter and actual
resident of te second ward of said city during each of said years, and
that his claim was based upon a mere pretence of settlement. Your
office accordingly dismissed his protest, and held his declaratory state-
ment for cancellation.

I find that Pratsch's attempted explanation of his registering and
voting in Aberdeen amounts substantially to an admission of the
charge.

In the case of State of California v. Sevoy (9 L. D., 139), it was held
that Sevoy's voting in Crescent City-a different precinct from that in
Which his claim was located-" indicated an illegal act rather than a
change of domicile," and did not raise a conclusive presumption against
his claim of residence. But where registering and voting have been
done for several successive years, and an oath has been. taken each Year,
by a party, that he was an actual resident of the place at which the
registering and voting occurred, the case is entirely different, and, in
ny opinion, the presumption, either of non-residence on the land or
abandonment of such residence, is conclusive.

This last supposed case, I find from the testimony, is exactly Pratsch's
case, and there is nothing in his appeal to the Department which raises
any doubt, in my mind, as to the correctness of your action in dismiss-
ing his protest and holding his declaratory statement for cancellation.

At this stage of the controversy it would be prenature, on the part
of the Depariment, to take any action, or express a opinion, with
respect to the onflicting claims of Thorpe and Dobbins, in view of your
office decision, reversing the action of the local office and suspending
their final proofs, until a further hearing call be held to determine the
conflict between all the parties in interest. Your order for this hear-
ing, on the ground indicated in your office opinion, is approved.
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RELINQISHMIENT-CONTEST-FINAL DECISION.

CURNUTT v. LAwR.ENcE.

A relinquishment can not be helI to be the result of a contest which had, prior to
the relinquishment, been finally decided l favor of the entrynian.

Secretary Bliss to the Commissioner of the General Land Office, J'Eay 11,
(W. V. D.) 1897. (C. WV. P.)

The record shows that on April 27, 1889, James B. Jonies made home-
stead entry of the NW. 1 ot Sec. 35, Tp. 13 N., . 1 W., Oklahoma land
district, Oklahoma; that on January 12, 1891, Adalh Curnutt initiated
contest against said entry, charging Jones with soonerism; that the
local officers sustained the contest; that the eutrymkan havingz died
during the pendency of the case before the local officers, Joal) Jones,
his father and heir at law, appealed from said decision to your office,
and from your office to the Department; that the decision of your
office, which was in favor of Jones, was reversed by the Department
on July 6, 1895. (Curnutt v. Jones, 21 L. D.,40.)

It further appears that on March 13, 1896, the said Joab Jones relin-
quished said entry, and Edward L Lawrence made homestead entry of
said land; that on the same day the local officers transmitted their
report, showing that notice of said departmental decision had been
served on Adah Curntt on November 18, 1895, and that no motion for
review had been filed.

On March 24, 1896, Adah Curnutt presented her homestead applica-
tion for said land, which was rejected by the local officers for conflict
with the entry of Lawrence, and on March 30, 1896, Adah Curnutt fled
a motion for rehearing in her contest against Jones on the ground of
newly discovered evidence, which motion was served on Jones's attor-
ney on May 27, 1896. On April 7, 1896, AdahI Curnutt filed an appeal
from the decision of the local officers, rejecting her homestead appli-
cation.

On August 4, 1896, the Department denied Adah Curnutt's motion
for rehearing, on the ground that said motion was not served, until sub-
sequently to entry.of Lawrence, and said:

ID the appeal before your office in the case of Curnutt v. Lawrence it is urged that
the relinquishment filed by Joab Jones, heir at law as aforesaid, was the result of
tbe contest of Curnutt v. Jones, which, if true, would lead to the cancellation of the
entry of Lawrence and the awarding of a preference right of entry to Cnrnutt. The
case is therefore remanded to your office for such action upon the allegations of Cur-
nutt in the premises as may be deemed just and proper by you.

And the case was remanded to your office " for such action upon the
allegations of Curnutt in the premises as may be deemed just and
proper."

On August 22, 1896, your office promulgated the decision of the
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Department on the motion for rehearing, and forially closed the case
of Curnutt v. Jones.

In her appeal from the decision of the local officers rejecting her
application to enter said land, Adah Curnutt insists that the local offi-
cers erred in rejecting her application for. the reason that she
was the sucessihl contestant for the tract applied for, the contest of Adah Cur-
nutt a1. the heirs of James B. Jones, deceased, for said tract of land being still pend-
ing and not finally closed by the Commissioner of the General Land Office, and the
relinquishment filed by Joab Jones, heir, was directly caused by the pending contest
of this applicant and said relinqoishnent weas the result thereof,

and prays that Lavrence may be required to show cause whly his
entry should not be canceled for conflict with the prior and superior
right of the appellant.

Your office affirmned the decision of the local officers, rejecting Adah
Ournutt's application to enter said land, amid she appeals to the Depart-
ment.

Notice of the decision of the Department, dismissing Adah Curnutt's
contest was mailed by the local officers to Adah Curnutt on November
18, 1895, and her motion for rehearing was not filled until March 30,
1896. The time allowed for filing a motion for review or for rehearing
expired on the 29th of December, 1895i and the decision of the Depart-
ment then became final. ence the filing of the relinquishment can not
be held to inure to the benefit of the contestant. The fact that your
office had not then formally announced that the case of Curnutt v.
Jones was closed, reserved to the contestant no rights, and the relin-
quishment can not be held to be the result of a contest which had pre-
viously been finally decided by the Department in favor of the entry-
man. Warn v. Field, 6 L. D., 236; Pomeroy v. Wright, 2 L. D., 164.

Your office decision is therefore affirmed.

APPLICATION TO AMIEND ENTRY-ADVERSE CLAIM.

HUDSON V ORR.

An application to amend a homestead entry, by including therein an additional
tract, operates to reserve the land covered thereby, so far as the rights of the
applicant are concerned, until final action thereon.

Secretary Bliss to the Commissioner of the General Land Office, Mlay 11,
(W. V. D.) 1897. (J. L.)

This case involves lot 1 of section 13, T. 1 N. R. 4 E., Indian merid-
ian, Oklahoma City land district, Oklahoma, containing 13.55 acres of
land.

On March 15, 1892, Joseph C. Orr made homestead entry No. 3267 of
lots I and 2 of section 18, T. 11 N., R. 5 E., containing 50.85 acres of
land. On December 2, 1893, he filed an application to amend said entry
so as to include the aforesaid lot 1 of section 13, T. 11 N., R. 4 E., situ-
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ated in an adjoining township, but contiguous to the lots entered by
him. In support of said application he filed his affidavit, corroborated
by two witnesses, in which he alleged:

That at the time he made said entry he applied for lots 1 and 2 of See. 18, T. 11
N., R. 5 E., and also for lot 1 of See. 13, T. 11 N., R. 4 E., all of said tracts being con-
tignons; that at the time he presented said application he was informed by the clerk
in charge at the U. S. Land Office tat lot 1 in Sec. 13, T. 11 N., R. 4. E., was not
open to entry but was allotted land, and yont affiant was shown a schedule which
appeared to indicate that said land was not open to entry. That your affiant was
only allowed to make entry of said lots 1 and 2 in Sec. 18; that your affiant estab-
lished his residence on said lots 1 and 2 of said Sec. 18. T. 11 N., R. 5 E.; has built
a house thereon, reduced a portion of said tract to cultivation and has in all respects
complied with the homestead law as to residence and improvement; that he has
cleared ani reduced to cultivation some two or three acres upon said lot 1 in Sec. 13;
that a short time ago your affiant was informed by his former attorney, L. P. Hudson,
that a mistake had been made it telling him that lot 1 in Sec. 13 was allotted land,
and that the same was in truth and in fact, gbvernment land and open to entry;
that no person other than your affiant has occupied or improved said lot 1 in Sec. 13,
and that the same is also clear of any adverse claims of record.

The local officers recommended that the application be allowed. But
on December 21, 1893, your office reversed the decision of the local
officers, saying:

There appears to be no law or regulation of this department, under which Orr's
application to amend may be properly allowed; and the application is therefore
rejected subject to the usual right of appeal.

From said decision Orr appealed; and on July 6, 1895, this Depart-
ment reversed your office decision, saying:

In view of the facts set forth, and especially of the improper restriction through
the erroneous action of the local land office, it is my opinion that Orr should be
allowed to amend his homestead entry in accordance with his original application.
(See Northern Pacific Railroad Company v. Yantis, 8 L. D. 58).

And your office proceeded by letter "C of August 17, 1895, to carry
said departmental decision into effect.

In the meantime, while Orr's appeal was pending, to wit: On May 3,
1894, Lewis Hudson had been permitted by the local officers to make
homestead entry of the aforesaid lot I of section 13, T. 1i N., R. 4 E.,
containing 13.55 acres of land, which were awarded to Orr by the
departmental decision aforesaid. Whereupon your office by letter IC"
of October 3, 1895, directed the local officers to advise Lewis Hudson

that he will be allowed thirty days from notice within which to show cause why
his said entry should not be cancelled, having been improperly allowed when the
tract was reserved by the pending application for amendment of Joseph C. Orr, party
to homestead entry 3267, made March 15, 1892, for lots 1 and 2, sec. 18, T. 11 N., I. 5 E.

Within the thirty days prescribed, Hudson filed under his oath, but
uncorroborated, an answer to the rule, and a protest against the allow-
ance of Orr's application to amend, in which he alleged:

That at the time he made said homestead entry be was informed by a Mr. Watts a
clerk in the said Land Office, that said tract was vacant government land subject to
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homestead entry, and that he has since date of said entry settled and resided upon
said tract in good faith and made valuable improvements thereon.

That the records of the said Laud Office show that said Joseph C. Orr made his
homestead entry upon lots 1 and 2 of section 18, in township 1 N. of range 5, east
of. the I M. and that on August 17, 1895 he was allowed to have his said homestead.
entry amended, by direction of the Honorable Secretary of the Iterior. That your
afflant is informed that said Orr, has represented in his application for said amend-
mient that he went to the U. S. Land Office aforesaid, at the-time he made his original
entry (No. 3267) and "applied to enter also lot 1 of Sec. 13 in township 11 N. of range
4 east I. M." That this affiant is informed and verily believes that said Joseph C. Orr
never applied nor offered to enter said lot 1 of section 13 T. P. 11 N. of range 4 east,
until after lie made his original entry as aforesaid. That this affiant made settle-
ment upon said tract during the month of August 1894, and about the same time
established his residence thereon. That said Orr, has resided upon and improved
the tract he originally entered and confined his improvements to the same, except
that he has built his fence across the line in one place, so as to enclose about a half
or three fourths of an acre of the tract in controversy.

That he has only occupied said tract by cutting and disposing of all the valuable
timber thereon, and has at no time disputed the right of this afflant to said tract
until after the amendment of his said entry was allowed as aforesaid, and that said
Orr has resided within about a quarter of a mile of this afflant during all of the time
he (affiaut) resided upon and claimed said tract and was fully advised of the fact
that your affiant had entered and claimed said tract as his homestead. Wherefore.
He protests against the cancellation of his said homestead entry No. 8680, and asks
that a hearing be ordered and that this affiant may be allowed to prove the allega-
tions herein set forth, and to show that said Joseph C. Orr did not apply to enter the
tract in controversy until after date of his original entry.

On January 13, 1896, your office denied Hudson's application for a
hearing and held his entry for cancellation saying:

The application for amendment by Orr, reserved the laud until the final disposition
thereof, and Hudson could acquire no rights thereto as against Orr. It is therefore
unnecessary to order a hearing, and the entry having been improperly allowed, is
this day held for cancellation.

Hudson appealed to this Department:
It is a well settled principle that a legal application to enter laud, is while pending,

equivalent to actual entry, so far as the applicants rights are concerned, and its
effect is to withdraw the laud embraced therein from any other disposition, until
such time as it may be finally acted upon. The fact that the application of appel-
lant was not an original, but only for amendment of a former entry to embrace the
laud in dispute, does not alter the case (Mack Long, 15 L. D., 579).

Laud covered by one entry, or by an application to enter by amend-
ment or otherwise, is not subject to another entry at the same time;
and an application to enter land not subject to entry at the time the
application is made, confers no rights upon an applicant. (Rumbley v.
Causey, 1 L. D., 266). A legal application to enter land subject to
entry, while pending, is equal to actual entry, so far as the applicant's
rights are concerned, and withdraws the land embraced therein from
any other disposition, until final action thereon. (Hamilton v. Harris,
18 L. D., 45 and Pfaff v. Williams, 4 L. D., 455).

Orr's application to enter by amendment the lot of land in contro-
versy, was filed and put on record on December 2, 1893. The lot was
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thereby withdrawn from any other disposition. The act of the local
officers i permitting Hudson to make entry of the lot on May 3, 1894,
was beyond their authority, and Hudson acquired no rights thereby.
The fact that Mr. Watts, the clerk, was nistaken and misled lrl. lud-
son as to the status of the tract, cannot impair the rights of Mr. Orr.
The purpose of this proceeding against Mr. Hudson is to remove from
the records his entry which was unlawfully made endente ite, and
which is inconsistent with the entry which the Department authorized
Orr to make of the same tract. M\r. Hudson , who acquired no interest
by his unlawful entry, cannot be permitted in this collateral l)roceed
ing to impeach the decision of the Department in Orr's case, to which
he, Hudson, was not a party. The facts alleged i his answer and
protest are not sufficient to entitle im to a hearing in this case.

Your office decision is hereby affirmed.

SETTLEMENT CLAIM-SUCCESSFUL CONTESTANT.

HINE V. CLIFF.

A settlement on land covered by the entry of another, confers no right as against a
successful contestant who secures the cancellation of such entry.

Secretary Bliss to the Commissioner of the General Land Office, May 11,
(W. V. D.) 1897. (J. L. McC.)

On September 19, 1893, David A. Kittleman made homestead entry
for the NW. J of Sec. 26, T. 28 N., R. 1 W., Perry land district, 0. T.

Twenty seven days afterward-to wit, on October 16, 1893-Meredith
A. Tarleton filed affidavit of contest against said entry, alleging prior
settlement. No action appears to have been taken on said affidavit.

On June 4, 1894, Frank D. Cliff filed affidavit of contest against said
entry on the ground of abandonment; and afterward an additional
affidavit of contest, charging that Tarleton had never established resi-
dence on the land.

This case was set for a hearing, at which time Cliff appeared, but
both Kittleman and Tarleton defaulted.
= From the testimony taken it appeared that the entryman, Kittleman,
had failed to establish residence on the tract, or to'cultivate or improve
the same, and had abandoned it for more than six months prior to the
filing of the contest affidavit; and that Tarleton had never established
residence upon the land, although more than six months had passed
since he had filed an affidavit alleging prior settlement. The local
officers therefore recommended the cancellation of Kittleinan's entry
and the dismissal of Tarleton's contest. From their decision no appeal
was taken, and on May 20,1895, your office canceled Kittleman's entry.

O On June 13, 1895, Cliff exercised the preference right earned by his
successful contest, and made homestead entry of the land.
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On July 10, 1895, Lewis P. Hine applied to make homestead entry of
the land; but the local officers rejected his application because of con-
flict with Cliff's homestead entry, made June 13. 1895 (sura). line
appealed to your office, alleging that he was a settler upon the land
prior to the settlement of Cliff; and that the local officers should have
ordered a hearing to determine the fact as to priority. Your office, by
decision of March 13, 1896, held:

Although Hine alleges settlement on the tract on May 30, 1894, he made no attempt
to establish a claim to the land until July 10, 1896-fourteen months after the date
of settlement; and by failing to assert his claim within three months from such
settlement he lost all rig t he might have acquired thereunder:

Therefore your office refused his application for a hearing.
Hine has appealed to the Department. He contends, in substance,

that Cliff filed his contest against Kittleman within a few days after
Hine's settlement on the land, and within three months allowed him
(Hine) in which to place his application of record; that after the con-
test had been filed by Cliff, he (Hine) had no way of placing himself on
record prior to Cliff; that an application by Hine for said land would
have been rejected on account of Kittlemall's then existing entry, and
a contest for abandonment would have been held in abeyance until the
disposition of Cliff's contest for abandonment; that it was not until
Cliff made entry under his preference right that he (ine) had an
opportunity under the rules to assert his claim, which he did by apply-

.6-ing to make entry of the land, within a month after Cliff's entry; and.
he asks that a hearing be ordered to determine, as between him and
Cliff, which was the prior settler.

It is clear that line for the same reason that he could not have been
permitted to make entry of the land at the date when he went upon it
(because it was segregated by Kittleman's homestead entry), could not
make a legal settlement or establish, a legal residence thereon while
said entry remained of record. (Turner v. Robinson, 3 L. D., 562, and
many cases since).

After Cliff had initiated contest against Kittleman, Hine's settlement
(whether made before or after the initiation of Cliff's contest) was sub-
ject to Cliff's preference right in case such contest should result in the
cancellation of the entry. When the entry was candeled as the result
of said contest, and Cliff made entry of the land, Hine's settlement
(even' conceding it to have been made earlier than that of Cliff) con-
ferred upon him no rights in the premises.

The decision of your office denying Hine's application for a hearing
is therefore affirmed.
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DECISIONS
RELATING TO

THEE PUBLIC LAISDS.

PRIVATE LAND CLAIMS-TREATY RESERVATION.

JosEPH FARER.

By the terms of the treaties between the Inited States and the Republic of Mexico,
all lands embraced within the boundaries of Mexican or Spanish grants, at the
date said treaties were ratified, were placed in a state of reservation for the
ascertainment of rights claimed under said grants, and by the act of March 3,
1891, said reservation is continued in force, and will so remain until final action
is taken on the respective claims or grants affected thereby.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. . I.) 'dary 8,1897. (W. M. W.)

The case of Joseph Farr has been considered on his appeal from
your office decision of August 21,1895, rejecting his application to
enter under the homestead law the E. of the NW. {, and lots 1 and
2 of Sec. 30, T. 9 N., R. 3 E., Santa Fe, New Mexico, land district.

On September 12, 1894, Farr made an application to enter the land
in question under the homestead ]aw.

On September 14, 1894, the register and receiver rejected said appli-
cation, for the reason-
that the land applied for was withdrawn from entry on June 2, 1886, by the ion.
Conlmissioner, it being within the limits of the Diego Padilla, or El Tago grant.

Farr appealed. In his appeal he alleged
that the said tract of land is not now within the limits of the said Diego Padilla, or
El Tago grant, because the said grant claim was rejected by the United States court
of private land claims, on the 8th of September, 1894, prior to the filing of said
homestead application.

It appears from a certified statement of the deputy clerk of the court
of private land claims that on the 8th day of September, 1894, said
private land claim was rejected by that court, and that an appeal from
the judgment of said court was taken to the supreme court of the
United States, where the case was pending when your office decision
was rendered affirming the judgment of the local officers.

Farr appeals.
10671-VOL 24-1 1



2 DECISIONS RELATING TO THE PUBLIC LANDS.

The appellant alleges that the land applied for is not now within the
limits of the Diego Padilla or El Tago grant, for the reason that said
grant was rejected by the court of private land claims on September
8, 1894.

Your office found that:
The land within the claimed imits of the El Tago grant is in a state of statutory

reservation, to satisfy the claim, under the provisions of section of the act of July
22, 1854. (10 Stat., 308.)

Said section 8 provided that:
Until the final action of Congress on such claims, all lands covered thereby shall

be reserved from sale or-other disposal by the government, and shall not be subject
to the donations granted by the provisions of this act.

This was clearly a statutory reservation, covering all lands situated
in the territory acquired from Mexico, claimed under Mexican or
Spanish grants; it was to remain in force "until the final action of
Congress on such claims."

By act of March 3, 1891 (26 Stat., 854), Congress established the
court of private land claims, with jurisdiction to. hear and determine
all cases or claims presented by any person or persons or corporation
or their legal representatives,
claiming lands within the limits of the Territory derived by the United States from
the Republic of Mexico and now embraced within the Territories of New Mexico,
Arizona, or Utah, or within the States of Nevada, Colorado, or Wyoming, by virtue
of any such Spanish or Mexican grant, concession, warrant, or survey, as the United
States are bond to recognize and confirm, by virtue of treaties of cession of said
country by Mexico to the United States, which at the date of the passage of this
act have not been confirmed by act of Congress, or otherwise finally decided upon
by lawful authority, and which are not already complete and perfect.

The purpose of Congress in passing this act evidently was to pro-
vide a special tribunal to pass upon, settle, determine and adjudicate
every claim that existed, or could properly be made, under any and all
grants made by Spain or Mexico to lands within the territory specified
in said act, prior to its acquisition by the U~nited States from Mexico.

By the 7th section of the act it is provided, inter alica, that:

The said court shall have full power and authority to hear and determine all
questions arising in cases before it relative to the title to the land the subject of
such case, the extent, location, and boundaries thereof, and other matters connected
therewith fit and proper to be heard and determined, and by a final decree to settle
and determine the question of the validity of the title and the boundaries of the
grant or claim presented for adjudication, according to the law of nations, the stipu-
latious of the treaty concluded between the United States and the Republic of
Mexico at the city of Guadalupe-Hidalgo, on the second day of February, in the
year of our Lord, eighteen hundred and forty-eight, or the treaty concluded between
the same powers at the city of Mexico, on the thirtieth day of December, in the
year of our Lord, eighteen hundred and fifty-three, and the laws and ordinances of
the government from which it is alleged to have been derived, and all other ques-
tions properly arising between the claimants or other parties in the case and the
United States.
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Section 9 of the act provides that the party against whom the court
shall decide in any base:

Shall have the right of appeal to the supreme court of the United States, such
appeal to be taken within six months from date of such decision, and in all espects
to be taken in the same manuer and upon the same couditions, except in respect of
the amount in controversy as is now provided by law for the taking of appeals from
decisions of the circuit courts of the United States. On any such appeal the supreme
court shall re-try the cause, as well the issues of fact as of law, and may cause tes-
timony, to be taken in addition to that given in the court below, and may amend the
record of the proceedings below as truth and justice may require; and on such
re-trial and hearing, every question shall be open, and the decision of the supreme
court thereon shall be final and ceonclusive. Should no appeal be taken as aforesaid,
the decree of the court below shall be final and conclusive.

The act contains nineteen sections, in which full and specific pro-
visions are made for determining all the rights of all claimants under
Mexican or Spanish grants, in the States and Territories named. The
15th section expressly repeals section 8 of the act of July 22, 1854,
referred to in your office decision as reserving the land involved. The
repeal of said section is without any qualification and goes to the
entire section, "and all acts aendatory or in extension thereof, or
supplementary thereto." It follows that your office erred in holding
that the land in question is in a state of statutory reservation under
the act of 1854, spra.

However, it does not necessarily follow that your office decision must
be reversed; for, if the conclusion reached was the correct one under
the law and record presented, then it should be affirmed.

The question to be determined is, whether the land in question was
properly subject to entry under the homestead law at the time Farr
made his application.

As long as the 8th section of the act of 1854, supra, was in force,
there can be no question but what this land was reserved. It should
be borne in mind that in enacting said section Congress undertook to
provide a manner whereby it was intended to ascertain the origin,
nature, character and extent of all claims to lands under the laws,
usages, and customs of Spain and Mexico. The surveyor-general for
New Mexico, under instructions of the Secretary of the Interior, was
required to make a full report of all such claims as originated before
the cession of the territory to the United States by the treaty of
Guadalupe-Hidalgo.

By the terms of said treaty the United States bound itself to protect
all claimants having such claims in their rights, and it may be that the
express reservation made by section 8 of said act was placed therein
more in the nature of a precaution than as a necessity. Whatever may
have been the purpose of Congress in making said reservation, it is
clear that all lands embraced within the claimed limits of grants made
by Mexico or Spain prior to said treaty were in a state of reservation
under the terms of the treaty itself, independent of any reservation
that might be made after such treaty was duly ratified. It follows that
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the repeal of the section of the statute containing the reservation
would not have the effect of releasing lands reserved under treaty obli-
gations from such reservation.

As has been shown, the act of March 3. 1891, provided for a special
tribunal to determine the rights of claimants to lands inlluded within
grants claimed to have been obtained from Mexico or Spain prior to the
treaty of Guadalupe-Blidalgo. Congress invested said tribunal with
full authority to determine every question, subject to the right of appeal
to the supreme court of the United States, respecting the validity,
extent and scope of all unadjusted claims to lands included in Spanish
or Mexican grants. The title, validity and boundaries of such grants
or claims were to be adjudicated " according to the law of nations, the
stipulations of the treaty concluded between the nJIited States and the
Republic of Mexico at the city of Guadalupe-iidalgo," on February 2,
1848, and the treaty between the sanie powers on December 30, 1853.

It is, therefore, held that under the above named treaties all lands
embraced within the boundaries of Mexican or Spanish grants or claims
at the date said treaties were duly ratified were by said treaties placed
in a state of reservation; that said reservation has been continued in
force by the act of March 3, 1891, szipra; that such reservation will con-
tinue in force until after the judgment of said court becomes final and in
all respects complete.

Farr's application to enter the land in question, having been made at
a time when said land was in a state of reservation and not subject to
entry, was rightfully rejected.

The conclusion of your office in the decision appealed from was cor-
rect. The judgment appealed from is accordingly afflrmeel.

RAILROA-D GRANT-LAND EXCEPTED-DONATION CLAIM.

OREGON AND CALIFORNIA R. R. Co. v. ROCICER.

A donation claim of a married man embracing more than three hundred and twenty
acres is not void, but voidable only, and land included therein, at the time when
a railroad grant becomes effective, is excepted from the operation of the grant.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 8, 1897. (W. A. E.)

The SE. of the SW. 1, and the fractional SE.-I of the SE. (or lot 1)
of Sec. 7, T. i S., R. 2 W., Oregon City, Oregon, land district, are within
the primary limits of the grant made by act of July 25, 1866 (14 Stat.,
239), to aid in the construction of the Oregon and California Railroad,
and lie opposite the portion of said road that was definitely located
January 29, 1870.

March 30, 1880, said tracts were listed by the railroad company, per
list 13.
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March 23, 1885, William L. Crocker made homestead entry for the
SE. i of the SW. t of said section 7, and this entry was commuted to
cash on December 4,1886.

By your office letter of March 19, 1895, the railroad company's list
was held for cancellation in so far as it covered the tracts above
described, for the reason that said tracts were included, at the date of
the definite location of the road, in the undanceled donation claim
of one Jacob Minter.

From this action the company has appealed.
The records show that on November 30, 1855, Jacob Minter filed*

notification under section 5 of the Oregon donation act of September
27, 1850 (9 Stat., 486), as amended by the act of February 14,1853 (10
Stat., 158), for these tracts in section 7, together with adjoining lands
in section 18, the whole being estimated at "about 320 acres," the
amount of land that a married man and his wife could take under sec-
tion 5 of said act as amended; that as a matter of fact said donation
claim covered more than the legal three hundred and twenty acres, but
that it remained intact up to December 17, 1876, when, at the request
of the heir of said Minter, the tracts in section 7 were excluded, and
patent issued for the remainder.

The railroad company contends:
1. That a donation notification does not except the land covered

thereby from the operation of the grant to said company.
2. That section of the donation act confined a married claimant to

three hundred and twenty acres, one hundred and sixty for himself and
one handred and sixty for his wife, and as Minter's claim covered more
than three hundred and twenty acres, it was invalid as to the excess and
the company's grant took effect upon the excess.

It has recently been held by the Department that land embraced
within a notification of a donation claim, at the time when a railroad
grant becomes effective, is excepted from the operation of said grant,
though claims of such character are not specifically named in the
excepting clause of the grant. Oregon and California R. R. Co. v.
Kuebel, 22 L. D., 308; Oregon and California i. R. Co. v. Bagley, 23
L; D., 392.

This ruling disposes of the first contention of the railroad company,
and renders frther comment thereon unnecessary.

In the case of John J. Elliott, 1 L. D., 303, it was held that the filing of
the original notification was an pso facto segregation of the tract there
described from the lands contiguous thereto. A donation notification
had the effect, therefore, of an entry i the matter of segregating the
land covered thereby.

The l)epartment has held that a homestead entry exceeding one hun-
dred and sixty acres is voidable only, and while of record is an appro-
priation of the land. Charles Hoffinan, 4 L. D., 92; Legan v. Thomas
et al., id., 441.
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It follows that Minter's donation notifieation, during the time it
embraced more than the legal three hundred and twenty acres, was
voidable only, and was an appropria ion of the entire amount of land
covered thereby.

On January 29, 1870, when the grant took effect, these tracts in sec-
tion 7 ere covered by Minter's notification, and consequently were
excepted from the operation of the grant.

Your office decision is affirmed.

OSAGE CEDED LANDS-1FOllEITUR1E Or ENTRY.

MARs TAYLOR.

The Department has authority to cancel entries of Osage ceded lands where default
exists as to the payment of the purchase price.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. El. L.) ucary 8, 1897. (W. C. P.)

I am in receipt of your letter of October 10, 1896, askcing for instruc-
tions as to the proper procedure in the matter of the purchase by Mars
Taylor of the NW. i of the SW. i of Sec. 33, T. 31 S., R. 8 E., Kansas,
being a part of the body known as the " Osage ceded lands."

By the treaty of September 29, 1865 (14 Stat., 687), the O sage Indians
granted and sold to the United States certain lands in Kansas for
which the United States agreed to pay the sum of $300,000 to be placed
to the credit of said Indians in the Treasury and interest to be paid
thereon at five per centun per annum. Said treaty further provided:

Said lands shall be surveyed and sold, under the direction of the Secretary of the
Interior, on the most advantageous terms for cash, as public lands are surveyed and
sold under existing laws including any act granting lands to the State of Kansas in
aid of the construction of a railroad through said lands but no pre-emption claim or
homestead settlement shall be recognized; and after reimbursing the United States
the cost of said survey and sale, and the said sum of three hundred thousand dollars
placed to the credit of said Indians, the remaining proceeds of sales shall be placed
in the Treasury of the United States to the credit of the "civilization fund" to be
used, nder the direction of the Secretary of the Interior, for the education and
civilization of Indian tribes residing within the limits of the United States.

By the second article of said treaty certain other lands were ceded to
the United States to be held in trust for said Osace Indians and sur-
veyed and sold for their benefit.

By joint resolution of April 10, 1869 (16 Stat., 55), it was provided
that any bona fide settler residing upon any portion of the lands by
virtue of the first and second articles of said treaty being a citizen of
the IJnited States or having declared his intention to become a citizen
should be entitled to purchase te same in quantity not exceeding one
hundred and sixty acres, at one dollar and twenty-five cents per acre,
within two years from the date of said resolution under such rules and
regulations as may be prescribed by the Secretary of the Interior.
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The next legislation affecting these lands is found in the act of
August 11, 1876 (19 Stat. 27). It was there provided by section one

that any bonafide settler residing at the time of completing his or her entry, as here-
inafter provided, upon any portion of the land sold to the United States, by virtue
of the first article," (of said treaty of 1865, who is a citizen of the United States, &c.)
"shall be and hereby is, entitled to prchase the same in quantity not to exceed
one hundred and sixty acres at the price of one dollar and twenty-five cents per acre
within one year from the passage of this act, under such rules and regulations as
may be prescribed. by the Secretary of the Interior and on the terms hereinafter
provided.

The second section of said act makes provision for the protection of
persons who had purchased any portion of said lands from railroad
companies claiming the same.

Section three prescribes the terms of purchase, and reads as follows:
That the parties desiring to make entries under the provisions of this act who will,

within twelve months after the passage of the same make payment at the rate of
one dollar and- twenty-five cents per acre, for the land claimed by said purchaser,
under such rules and regulations as the Commissioner of the General Land Office
may prescribe, as follows, that is to say: said purchaser shall pay for the land he or
she-is entitled to purchase one-fourth the price of the land at the time the entry is
made, and the remainder in three annual payments, drawing interest at the rate of
five per centurn per annum, which payment shall be secured by notes of said pur-
chaser, payable to the United States; and the Secretary of the Interior shall with-
hold title until the last payment is made; and the Secretary of the Interior shall
cause patents to issue to all parties xvho shall complete their purchases under the
provisions of this act, and if any claimant fails to complete his or her entry at the
proper land office within twelve months from the passage of this act, he or she shall
forfeit all right to the land by him or her so claimed, except in cases where the land
is in contestf Provided frther, That nothing in this act shall be construed to pre-
vent any purchaser of said land from making payment at any time of the whole or
any portion of the purchase money.

Section four provides for entries on said lands for-towusites. Section
five provides for the re-establishment of entries theretofore canceled by
the Secretary of the Interior. Section six reads as follows:

That all declaratory statements made by persons desiring to purchase any portion
of said land under the provisions of this act, shall be filed with the register of the
proper land office within sixty days after the passage of the same: Provided, houever,
That those who may settle on said land after the passage of this act shall file their
declaratory statement within twenty days after the settlement, and complete their
purchase under the provisions of this act within one year thereafter.

Section seven reads as follows:
That nothing in this act shall be so construed as to prevent said laud from being

taxed under the laws of the State of Kansas as other lands are or aay be taxed in
said State from and after the time the first payment is made on said land, according
to the provisions of this act.

Section eight, the last of said act, provides for the purchase by cer-
tain railroad companies of certain tracts.

On October 26, 1876, instructions were given to the local officers
calling attention to the various provisions of said law and telling them
of their duties thereunder.
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The right given to settlers to purchase these lands is in the nature
of a pre-emption right, and by parity of reasoning the authority of this
Department to declare and enforce a forfeiture for failure of the pur-
chaser under this law to comply with the provisions thereof would be
the same as in pre-emption cases. While the law under consideration
contains no express declaration of forfeiture for default in making the
deferred payments, it does contain the provision that-"the Secretary
of the Interior shall withhold title until the last payment is made."
The contract was one of sale, by which the United States agreed to
convey the title upon certain conditions, one of which was the payment
by the purchaser of the specified price within three years from the date
of his entry. The failure of a purchaser to comply with the obligations
he had assumed would relieve the United States of all obligations
under such contract and would render the claim of the defaulting pur-
chaser liable to a declaration of forfeiture. Furthermore, the authority
to declare a forfeiture of such claims, and to enforce it by cancellation
of the entries, is necessary to a proper administration of the law direct-
ing the sale of these lands.

The provisions of this law are very like those of the law providing
for the sale of the Otoe and Missouria lands, of which my predecessor,
Secretary Smith, after discussing the question, said (23 L. D., 143):

I am fully persuaded, therefore, of the power of the Secretary of te Interior to
cancel the entries of these purchasers of Otoe and Missouria lands who are in default
in the deferred payments.

So in the case of Osage ceded laids this Department has authority
to cancel entries where default exists as to the payment of the purchase
price.

It is, and should be, the policy to allow the purchaser of public lands
opportunity to cure his default before final action is taken upon his
claim, and in these cases notice should be given the purchaser, by serv-
ice upon him personally if he can be reached in that way, and, if not,
then by publication in such manner as will most likely reach him, that
his entry will be canceled unless he shall, within some reasonable time,
to be specified, complete his purchase.

Your attention is aso called to the fact that said law specificallypro-
vides that nothing therein "shall be so construed as to prevent said
land from being taxed under the laws of the State of Kansas." In
view of this provision, you should ascertain whether the land has been
sold for taxes, and at the same time, whether any transfer of any kind
has been made. The present claimant of the land should be served
with notice of the contemplated cancellation of the entry.
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REPAYMENT-COMMION GRANTED LIMITS.

THomAs HAWLEY.

An even numbered section lying within t>,inmion granted limits of two railroad
grants remains at double minimum though one of such grants may have been for-
feited, and an application for repayment on the ground of double minimum
excess, must be accordingly denied.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(1. H. L.) nary -8, 1897. (E. M. R.)

This is an application by Thomas Hawley for -the repayment of the
double minimum excess paid in the Ashland, Wisconsin, land district,
on cash entry No. 5037, for the S. of the SW. I of See. 14, T. 49 N.,
R. 7 W., and is before the Department on appeal from your office
decision of October 31, 1895, denying said application.

This land is within the common ten mile limits of the Omaha, railroad
and the Wisconsin Central railroad. The appeal is based upon the
authority of the case of James MeVicar (21 L. D., 128).

On Jue 3, 1856 (11 Stat., 20), Congress passed an act to aid in the
construction of the Chicago, St. Paul, Minneapolis and Omaha railroad.
On May 5, 1864 (13 Stat., 56), Congress passed an act by which the
grant to the said Omaha railroad company was enlarged from six to ten
sections per mile. By the same act a grant was made to aid in the con-
struction of the railroad now known as the Wisconsin Central railroad.

The tract of land upon which re-payment is now asked, as has been
stated, is within the comnamon ten mile limits of these two roads.

This Departmuent has held that the grant made by the act of 1864
was of a moiety to each road of the lands so lying within the colmon.
limits of both, but held that in view of the fact of the withdrawal for
indemnity purposes in behalf of the Omaha railroad in 1856, the grant
to the Central company was defeated as to land so situated. (Wiscon-
sin Central R. R. Co., 10 L. D., 63; and Chicago, St. Pau], Minneapolis
and Omaha R. 1a. Co., Id., 147.)

In the decision of the Department in the ca-se of James MeVicar
(suara) it was said-

In the adjustment of the Omaha grant said company was required to make selection
of lands within the common limit equal to its moiety, to which it was given full
title, the remaining lands being held to apply to the moiety for the Central com-
pany's grant, which being defeated by the reservation under the act of 1856, as
before stated, were opened to entry. The land in question is a portion of that
restored, and in completing entry therefor, MeVicar was required to pay at the rate
of $2.50 per acre or the double minimum price.

Section 4 of the act of Congress of May 5, 1864 (13 Stat., 66-page
67 thereof), provides:
. And be itfurtl er eected, That the sections and parts of sections of lands which
shall remain to the United States within ten miles on each side of said roads shall
not be sold for less than double the minimun price of the public lands when sold;
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nor shall any of the said reserved lands become subject to private entry until the
same have been first offered at public sale at the increased price.

In the case of the Wisconsin Central R. R. Co. v. Forsythe (159 U. S.,
46), it was held that the withdrawal made for indemnity purposes under
the act of 1856 did not serve to defeat the attachment of rights
under the grant made by the act of 1864, and consequently that the Wis-
consin Central railroad company was entitled to its proportionate share
of the land so lying within the ten mile limits of each road. This was
a reversal of the holdings of this Department, inasmuch as it was held
by the supreme court that the withdrawal did not operate to defeat
the grant to the Wisconsin Central railroad company.
* Under the act of Congress of September 29, 1890 (26 Stat., 496),
being An act to forfeit certain lands heretofore granted for the pur-
pose of aiding in the construction of railroads and for other purposes,"
which forfeited unearned lands granted to railroads in various states
and provided for the restoration of such lands to the public domain, it
was provided that lands so forfeited and restored to the public domain
should be entered at the rate of $1.25 per acre.

It will be noticed that the land in controversy is a part of an even
numbered section, to-wit, section 14. By referring to the original
act making this grant in behalf of the Wisconsin Central Railroad
Company, and in which at the same time is enlarged the grant in behalf
of the Omaha Company, it will be seen that the lands increased in
price were those which were not granted to these railroad companies.
The lands granted to the railroad companies were the odd numbered
sections within said limits. They, therefore, were not increased in
price. And under the act of September 29, 1890, the lands granted to
the railroad were forfeited and were directed to be sold at $1.25 per
acre.

It thus follows that there is no statutory authority for ordering
re-payment in this case, and this land being within the ten mile limits
of the Omaha railroad, despite the fact that the grant to aid in the
construction of the Wisconsin Central railroad has failed and deter-
mined, the even sections within said ten mile limits of the Omaha rail-
road remain at double minimum prices.

While it is unfortunate that Congress should have directed the sale
of the odd numbered sections at single minimum rates in this particu-
lar instance, and left the even numbered sections at double minimnum
rates, still this is no hardship to the claimants under the public land
laws on the even numbered sections, inasmnuch as the reason of increased
valuation by proximity to a railroad existed here as in all other instances
of increased prices. The law simply relieves claimants upon odd num-
bered sections similarly situated i reference to a railroad fom -paying
the double minimum price.

The decision of your office is affirmed and the application for re-pay-
ment is denied.
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COAL LAND ENTTRY-PRICE OF LAND.

ALLEN L. BURGESS.

The price of coal land is dependent upon its distance from a completed railroad at
the date of entry, and not at the date of the application.

Secretary Francis to the Commissioner of the General Land Office, Jn-
(I. H. L.) 'nary 8, 1897. (S. V. P.)

Allen L. Burgess made coal land entry September 14, 1895, of the
SE. - of the SE. of Sec. 14, T. 55 N., R. 85 W., Buffalo land district,
Wyoming, and upon examination of the final proof your office held it
unsatisfactory with respect to the proof furnished as to the distance of
the land from a completed railroad at the time said entry was made,
and required further proof on that point, in order that the proper price
of the land might be determined. Prom this action Burgess has
appealed.
, In the final affidavit made by Burgess, he states:

I made application to purchase said land on or about November 14, 1892, at which
time said land was not within fifteen miles from the line of any completed railroad;
and that the delay in making payment for said land has been cansed through a con-
test pending on said land between Hermann Timm and myself; which contest has
been recently decided.

The price of coal land is fixed by section 2347 of the Revised Statutes,
which provides that:

Every person above the age of twenty-one years .... shall, upon application to
the register of the proper land office, have the right to enter by legal subdivisions,
any quantity of vacant coal lands of the United States not otherwise appropriated
or reserved by competent anthority, not exceeding one hundred and sixty acres to
such individual person .... upon payment to the receiver of not less than ten
dollars per acre for such lands, where the same shall be situated more than fifteen
miles from any completed railroad, and not less than twenty dollars per acre for such
lands as shall be within fifteen miles of such road.

Under the construction of this statute, adopted and followed by the
Department, it is the distance of the laud from a completed railroad at
the date of entry that determines its price. See paragraph 13, Regu-
lations of July 31, 1882 (1 L. D., 689).

In the case of Edward B. Largent et al. (13 L. D., 397), a protest
against the allowance of the application to enter was filed, as in the
case at bar, and the Department in disposing of the question said:

The filing of the protest against the entry of Strong was a risk that moust be
assumed by all who apply to enter the public land. The fact that in this particular
case it had the effect to postpone the entry until after a railroad was completed within
fifteen miles of the tract, which under the law doubled the price of the land, is only
incidental, and the government can not be properly held chargeable for the delay,
occasioned by Mr. Bagnell's protest.

and it was therefore held that the price of the land was dependent
upon its distance from a completed railroad at date of entry, and not
at the date of the application.

The decision of your office is affirmed.
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SCHOOL LANDS-SETTLEMTENT BEFORE SURVEY.

STATE OF WASHINGTON V. KUHN.

The act of February 28, 1891, amending sections 2275 and 2276, R. S., protects settle-
ment on school land prior to survey, anti said statute in that respect supersedes
the provisions of sections 10, and 11, of the act of February 22, 1889.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 8, 1897. (O. J. G.)

This case is i relation to the E. of the NW. 4 and the N. -of the
NE. i, See. 36, T. 21 N., R. 8 E., Seattle land district, Washington.

On April 18, 1893, Edward A. Kuhn made homestead entry for this
tract, alleging settlement thereon September 29, 1890.

On August 13, 1895, the State of Washington, by its Commissioner
of Public Lands, entered protest against the allowance of said entry,
and requested that a hearing be ordered to determine the rights of the
respective parties.

The grounds urged in said protest were, that title to this land, being
located in section thirty-six, had passed and become vested in the State
of Washington by virtue of sections ten and eleven of the act of Feb-
ruary 22, 1889 (25 Stat., 676), admitting the said State into the Union;
that the title of the State of Washington in and to said land is not
affected or invalidated by reason of the provision of the act of Febru-
ary 28, 1891 (26 Stat., 796), amending sections 2275 and 2276 of the
Revised Statutes of the United States.

The State of Washington was admitted into the Union on Novem-
ber 11, 1889.

On October 7, 1895, Kuhn submitted his final proof; and on October
10, 1895, the local office dismissed the protest filed by the State of
Washington, holding that the claim of said State was in contravention
of the act of February 28, 1891 (supra). Kuhn's final proof being
satisfactory final certificate was duly issued thereon.

The State of Washington filed an appeal from the above decision,
and under date of November 29, 1895, your office affirmed the action
of the local office. A further appeal on behalf of the State brings the
case before this Department, the errors assigned being in line with
the specifications contained in the protest against Kuhn's entry.

* That portion of sections 2275 and 2276, incorporating the act of Feb-
ruary 26, 1859 (11 Stat., 385), which has reference to the point under
consideration, is as follows:.

Where settlements, with a view to pre-eluption, have been made before survey of
the lands in the field, which are found to have been made on sections sixteen or
thirty-six, those sections shall be subject to the pre-emption claim Os utich settler;
and if they, or either of them, have been or shall be reserved or pledged for the use
of schools or colleges in the State or Territory in which the lands lie, other lands of
like quantity are appropriated in lieu of such as may be patented by pre-emptors, etc.
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The act of February 22, 1889 (sitpra), has a provision in section 11
thereof as follows:

- All lands herein granted for educational purposes .... shall not be subject to
pre-emption, homestead entry, or any other entry under the land laws of the United
States, whether surveyed or unsurveyed, iut shall be reserved for school purposes
only.

The act of Febrnary 28, 1891 (supra), amended sections 227.5 and
2276 of the Revised Statutes to read as follows:

Where settlements with a view to pre-emption or homestead have been, or shall
hereafter be made, before the survey of lands in the field, which are found to have
been made on sections sixteen or thirty-six, those sections shall be subject to the
claims of such settlers; and if such sections, or either of them, have been or shall be
granted, reserved or pledged for the use of schools or colleges in the State or Terri-
tory in which they lie, other lands of equal acreage are hereby appropriated and
granted, and may be selected by said State or Territory, in lieu of such as may be
thus taken by pre-emption or homestead settlers

That the lands appropriated by the preceding section shall be selected from any
unappropriated, surveyed public lands . within the State or Territory where
such losses or deficiencies of school sections occur, etc.

It has been decided by the Department that the provisions of sections
10 and 11 of the act of February 22, 1889, and those of sections 2275
and 2276 of the Revised Statutes, being in apparent conflict, the same
are superseded by the act of Febraary 28, 1891, and that the grants to
the§e States are to be found in and governed by this later act. The
Department, in the instructions to your office dated April 22, 1891 (12
L. D., 400), held,

that the provisions of the prior act of February 22, 1889, in so far as they are in
conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended
by the later act of February 28, 1891, are superseded by the provisions of said see-
tions as amended, and that the grants of school lands to those States mentioned in
said act of February 22, 1889, are to be administered and adjusted under the pro-
visions of this later general law.

It is thus apparent from the foregoing that until survey no rights of
the State can attach to sections 16 and 36 under the grant; and that
settlements made on said sections before survey shall be subject to the
claims of such settlers.

The records of your office show that the plat of survey for the land
in question was filed in the Seattle land office, and the said land opened
to entry, on February 7, 1893.

As previously set out herein Kuhn alleges settlement on September
29, 1890.

Your office decision is hereby affirmed.
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PRACTICE-NOTICE-SCHOOL LANDS-SELECTION.

RIcE v. STATE OF CALIFORNIA.

Service of notice of contest by registered letter is not personal service within the
meaning of Rule 9 of Practice.

The title of the State to school lands vests at the date of the completion of the sur-
vey, and if the land is not then known to be mineral in character, the subsequent
discovery of mineral thereon will not divest the title that has already passed.

The State by a school indemnity selection in lieu of land alleged to be mineral in
character waives its claim to the basis, which may be thereupon disposed of as
part of the public domain.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 8, 1897. (P. J. C.)

The land involved in this appeal is the S. t of the NW. 1 of Sec. 36,
T. 1 N., R. 8 W., MJ. D. ., San Francisco, California, land district, the
plat of which was approved and filed in the local office August 9,1875.

On March 20, 1895, Job n C. Rice filed an affidavit of contest, alleging
that he has known the land since 1890, that it is mineral in character,

and ever since deponent first knew the land it has been known to be mineral, being
more valuable for mineral than for agricultural purposes.

A hearing was ordered and a copy of the notice sent by registered
mail to the surveyor general of California. There was no appearance
for the State at the hearing, or subsequently. The contestant sub-
mitted his testimony, and the local officers held the land to be mineral
in character, known to be such at the date of the survey. No appeal
was taken. Your office, by letter of November 5, 1895, reversed the
action of the register and receiver on two grounds; first: that service
of notice of a hearing by mail was without "authority of law or warrant
in the rules of practice;" and second: that the land being in section 36
was granted to the State as school land, "unless said land was known
to be mineral in character at the date when said land was surveyed."

The appeal of Rice brings the case before the Department, and the
rulings stated above are alleged to be error.

It is stated by counsel in his brief that your office decision is erro-
neous on the first proposition because.
the record contains the surveyor general's written acknowledgment of the receipt
of notice, which is sufficient to perfect service under the doctrine of Crowston v.
Seal, 5 L. D., 213; Canal Co. v. Louisiana, 5 L. D., 479.

The only "written acknowledgment of the receipt of notice" to be
found in the record is the return receipt for a registered letter.

The case of Crowston v. Seal is overruled in Elting v. Terhune (18
L. D., 586), where it is distinctly held that service of notice of contest
by registered letter is not personal service within the meaning of Rule
9 of Practice. The other case cited by counsel does not treat of service
of notice of contest, but of service of notice of a decision of your office
upon one of the parties to a contest, and is therefore not an author-
ity upon the proposition stated by counsel.
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On the second proposition it has been repeatedly held that the State's
title to school lands under the act of March 3, 1853 (10 Stat., 244), vests
at the date of the completion of the survey,
and if the land, although in reality mineral, was not then known to be mineral, the
subsequent discovery of its mineral character would not divest the title which had
already passed. (Abraham L. Miner, 9 L. D., 408; Pereira v. Jacks, 15 L. D., 273.)

There is nothing in the affidavit of contest or the evidence submitted
to show anything to defeat the operation of the grant. All that is
claimed is that cinnabar exists on the surface of the ground and its
presence was sufficient to characterize the land as mineral.

While there was no error in your office judgment as the case was
then presented, yet there have been some subsequent developments that
render it necessary to further consider the matter.

My attention is called to the fact that the State has, subsequent to
the initiation of this proceeding by Rice, made indemnity selections in
lieu of the land in controversy, two of which-Stockton lists Nos. 220
and 221-have been approved by your office to the extent of sixty acres,
and two others-Stockton list No. 222, and San Fran cisco list No. 5273,
10 acres each-are now pending. It is stated by counsel that all these
selections have been approved, but informal inquiry in your office shows
the fact to be as above stated. The reason assigned by the State for
making these indemnity selections is that the land in controversy is
mineral in character.

By act of Congress of February 28, 1891 (26 Stat., 796), Sec. 2275
R. S., was amended, and among other provisions therein is found this-

And other lands of equal acreage are also hereby appropriated and granted, and
may be selected by said State or Territory where sections sixteen and thirty-six are
mineral land, or are included within any Indian, military, or other reservation, or
are otherwise disposed of by the United States: Provided, Where any State is enti-
tled to said sections sixteen and thirty-six, or where said sections are reserved to
any Territory, notwithstanding the same may be mineral land or embraced within
a military, Indian, or other reservation, the selection of such lands in lieu thereof
by said State or Territory shall be a waiver of its right to said sections.

Under the terms of this statute it is clear that the State may make
indemnity selections whenever any of its granted school lands are
found to be mineral in character. In reference to the land in contro-
versy the State has, presumably, satisfied itself that it does not fall
within the terms of its grant and has selected other lands in lieu thereof.
The Department, in commenting on the proviso above quoted, has said:

Conceding that the school grant attached to the specific sections after they were
designated by the survey, the State having selected equivalent land in lieu thereof,
the government may hold the State to its waiver of the school sections and dispose
of it as part of the public domain. (Gregg et al. v. Colorado, 15 L. D., 151.)

It seems to me that this rule may be applied in the case at bar, and
that the State by reason of its selection is estopped from making any
further claim to the land in controversy.

Notwithstanding the decision of your office was correct on the record
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as it then stood, yet by reason of the action of the State since the ren-
dition of your office judgment, it is clear that the land in controversy is
now a part of the public domain and may be disposed of as such, and
that part of your office judgment that held that the land inured to the
State under its grant must be vacated.

It is so ordered.

SECOND HOMESTEAD ENTRY-COROBORATORY AFFIDAVIT.

BOHUN 1,. BREST.

The right to make a second homestead entry may be recognized where the first
through mistake was not made for the land intended, and was accordingly
relinquished.

An official certificate of the register as to the truthfulness of the applicant may be
accepted in lieu of the corroboratory affidavit required in the case of an appli-
cation to make second homestead entry, where the failure to furnish such affi-
davit is satisfactorily explained.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) wary 8,1897. (0. J. W.)

On May 25, 1891, Nicholas Brest made homestead entry No. 255 for

the E. SE.4 Sec. 24, T. 24 N., R.21E., and NW. 4SW.4andSW.4

NW. 4 Sec. 22, T. 24 N., R. 22 E., Waterville land district, Washington.

S. L. Boluil contested the entry, after dlue notice served by publica-

tion, December 8, 1894, On January 15, 18952 the case came on for
hearing, and Brest made default. The evidence disclosed the fact that
Brest bad never lived on or improved the land. The local officers
recommended the cancellation of the entry, and there being no appeal,
on April 26, 1895, your office canceled said entry.

On filing his contest Bohun made application to enter the land
embraced in Brest's entry, and which he alleged Brest had abandoned,
and he also filed an application for the restoration of his homestead
rights. It appears from the record that on April 26,1889, Bohun made
homestead entry No. 219 for the NW. 4, Sec. 26, T. 15 N., R. 3 W.,
Guthrie land district, Oklahoma. The same was canceled by relin-
quishment on November 21, 1889, when Peter Anderson entered the
said tract. On January 14, 1895, the local officers forwarded to your
office the application of Bohun to make entry of the land covered by
his contest and application for restoration of his homestead rights,
with the recommendation that the same be granted. On April 26,1895,
your office rejected said application for the reason, and upon the
ground, that Bohun's affidavit, in which he set forth the facts upon
which he based his right to second entry, was uncorroborated. From
this decision Bohun appealed. The principal ground of his appeal is
that he is a qualified homesteader, and under the law is entitled to a
homestead of one hundred and sixty, acres, and that he has never per-
fected an entry or exhausted his rights. Bohnn, in his affidavit, states
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that after making homestead entry No. 219 (at Guthrie) he returned to
his home in Nebraska, with the intention of going upon the land
entered within six months, but was informed by parties at Guthrie
that the surveyor, who was employed to run out the lines, had made a
mistake, and that the entry had been made on the wrong tract of land
in another township, ad that before he could return, other parties had
filed and made improvements on the land that he intended to file on,
and that at the time he was unable to stand the cost of a contest, and
that the land embraced in the entry was not- desirable and not fit for
farming. That he does not remember the names of the parties who
would corroborate this affidavit, and could not get their affidavits
without going to Guthrie for that purpose. He further states that
after finding the error that had been committed, he relinquished the
land back to the government on the 21st day of November, 1889, and
that he has never had the benefit of the homestead laws, and that he
did not sell his right to the land and did not receive the amount of his
filing fees.

It is evident that it is the purpose of the lady that every citizen pos-
sessing the requisite qualifications should be entitled to a homestead
of one hundred and sixty acres of public land subject to entry, and that
a second entry may be made in instances where, for some cause unfore-
seen, the first entry has failed without fault or fraud upon the part of
the entryman. If the facts set out in the affidavit of Bohun are trues
he has not exhausted his homestead rights, and should be permitted to
make a second entry. It was evidently not because of the insufficiency
of the facts, that your office rejected his application, but because it was
held that they were not sufficiently proven-the objection being that
the usual corroborating affidavit was wanting. The party is competent
to testify in his own behalf, but lest a door for fraud should be opened
by depending entirely upon the testimony of the applicant in this class
of cases, it has been the rule of the Department to require some sort of
corroboration of the truth of the applicant's statements. Your office
doubtless sought to follow this rule in rendering the decision complained
of. It is not believed that under the peculiar facts of this case, the
rule as properly construed would be violated by granting the applicant's
petition. The chief office of corroborative evidence of whatever nature
it may be is to give assurance of the good faith and truthfulness of the
afflant to be corroborated. The reason for the failure in this case to
furnish additional affidavits setting up the same facts stated in the
applicant's affidavit is given, and that reason is at least forcible. It is
followed by evidence of the general truthfulness of the affiant. The
register of the land office at Waterville, in forwarding the application
of Bohun for restoration of his homestead right, mentions the fact that
his showing is not corroborated, and then adds the following-

The tract of laud that he makes application for is now held by Nicholas Brest
homestead entry No. 255, and Bohun has filed a contest against said tract which I

10671-VOL 24-2
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presume from what I can learn from other parties will be an e parte contest. The
register has known Mr. Bohun for sometime, ad believes him to be a truthful man,
and we would recommend that his right be restored and that he be allowed to make
this entry.

The facts stated in Boliun's affidavit are presumptively true, and this
presumption is strengthened by the official report of the register to
the efiect that he knows and believes him to be a truthfal maii. This
report made by an officer of the government, acting under oath, is
equivalent to an affidavit, and may be regarded as a substantial com-
pliance with the rule requiring initiatory affidavits to be corroborated.
The land he seeks to enter was restored to the public domain through
the instrumentality of a contest initiated by him and proof produced by
him. It is believed that the showing made is sufficient under the cir-
cumstances to authorize the restoration of his homestead right.

Your office decision is accordingly reversed, and Bohun will be
allowed to make second entry for the land applied for.

MINING CLAIM-JUDICIAL PROCEEDINGS-SECTION 2332, R. S.

CAIN T AL. V. ADDENDA MINING CO.

Judicial proceedings are not effective as against an application for mineral patent if
not based upon an adverse claim as provided by statute.

Continuous possession of a mining claim, with due compliance of law, for a period
equal to the time prescribed by the statute of limitations for mining claims, in
the State wherein such claim is situated, entitles the claimant under the provi-
sions of section 2332, R. S., to a patent, in the absence of any adverse claim.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. HI. L.) nary 8, 1897. (E. B., Jr.)

The record in this case shows that The Addenda Gold and Silver
Mining Company, a corporation organized under the laws of California,
made application November 11, 1879, for patent to the Addenda lode
claim, situated in Bodie, California, land district; that the claim was
located May 19, 1877; that the period of publication ended January
17, 1880; that dtring the period of publication the said application
was adversed by the owner of the Concordia lode claim, suit duly com-
menced thereon, and judgment given April 13, 1882, awardiug the
ground in confliet to the adverse claimant; that on December 10, 1894,
the said company made mineral entry No. 240 for what remained after
excluding the conflict with the Concordia lode and the Insurance lode;
that on April 27, 1895, James S. Cain, Alexander J. McCone, and John
W. Kelly filed a protest against said entry, alleging, in effect,-

1. That the Addenda claim had been abandoned by said company subsequent to
application for patent and before entry;

2. That in 1894, and subsequent to the alleged abandonment, the Addenda claim
had been re-located, and that protestants were owners of the ground under the
re-location; and
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3. That in November, 1894, they commenced suit against said company to quiet
title, which suit was then pending.

In the course of proceedings fully set out in your office decisions of
September 3, 1895, and (on review) January 9, 1896, and not necessary
to be recited here in detail, your office by its former decision held that
protestants' said suit, not having been instituted under any provision
of the mining laws, did not authorize any stay of proceedings under the
company's application for patent; that it was shown that the company
had in good faith endeavored to comply with the mining laws; that the
alleged re-locatio n by one P. Curtis, under which protestants claimed,
having been made by him while agent of said company, was in fraud of
the company's rights, gave protestant no right against the company,
was insufficient to defeat its entry; and therefore dismissed the protest.
Upon motion for review by protestants, your office, in its latter decision,
basing its action largely upon a judgment in favor of protestants in
their said suit, made and entered in the superior court of Mono county,
California, August 30, 1895, overruled its former decision and held the
company's entry for cancellation. The company thereupon appealed,
assigning error as follows:

The Commissioner erred in holding that the said Addenda Gold and Silver Mining
Company had not complied in good faith with the laws governing and holding min-
ing claims.

The Commissioner erred in holding that the only remedy in the above entitled mat-
ter was by au action in equity to hold the re-locators and their grantees trustees for
the Addenda Gold and Silver Mining Company.

The Commissioner erred in holding that the Addenda Gold and Silver Mining Com-
pany abandoned its claim by failing to file a notice of its intention to hold the said
location in good faith under the act of November 3rd, 1893.

The Commissioner erred in holding that there is a final decree in favor of the
plaintiffs in the case of Cain et at. v. Addenda Gold and Silver Mining Company.

The Commissioner erred in holding that the application for a patent should be
canceled instead of suspended during the pendency of the action of Cain ct al. v.
Addenda Gold and Silver Mining Company.

The Commissioner erred in holding that the patent should be held for cancellation
on the ground that the Department of the Interior did not have sufficient equity
powers to waive a technical violation of the law, where the applicant was not to
blame for such violation.

The Commissioner erred in holding the application for a patent for cancellation
under the facts recited in his decision of January 9th, 1896.

It is in evidence and not denied that prior to 1886 said company had
expended $100,000 on said claim; that said Curtis was the superintend-
ent of the company during S85, in their mining operations thereon;
that from 1886 to 1892, inclusive, le was the company's agent to see
that the annual assessment work was done thereon, the company hav-
ing no other agent in the neighborhood; that the company sent him
$100 each year during that period to pay for such work, and that he
regularly filed each year during that period his affidavit with the dis-
trict mining recorder, that he had expended that amount in assessment
work upon the claim in behalf of said company.
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On November 23, 1893, Congress passed an act (28 Stat., 6), excusing
assessment work on a mining claim for that year upon the filing for
record in the office where the location certificate was on file a notice
that the claimant in good faith intended to hold and work the claim.
Such notice was sent by the company to Curtis in November, 1893, to
be duly filed. He admits the receipt of this notice, but not that he
agreed to file it. John Dixon, a director and former president of the
company, swears positively that Curtis did agree to file the notice in
a letter to him dated December 5, 1893. He did not file it, but on
January 1, 1894, re-located the claim, nder the name of the Black
Rock Consolidated lode claim, and on May 2, 1894, made a conveyance
of the same to said Kelly. Kelly made a location covering the Addenda
ground and some additional ground, on June 18th following, which he
called the Contention Mine, and subsequently made conveyances of
one third interests, each, thereunder, to Cain and McCone.

I am convinced from the evidence that Kelly knew of the relations
between Curtis and the Addenda Company, and that Curtis had taken
advantage of these in an attempt to surreptitiously gain possession of
the company's claim; and am also convinced that the company attempted
in good faith to comply with the act last above mentioned, and supposed,
until long afterward, that it had duly complied. There was no inten-
tion on the part of the company to abandon the claim. It must be con-
ceded, however, that the company did not in fact comply with the said
act. But the law, generally speaking, does not look with favor upon
a forfeiture of property, and the Department is not, therefore, disposed
to extend any aid toward these protestants in their insistence upon a
forfeiture, under all the circumstances, but, on the contrary, to construe
the law in the case strictly against them.

They are not here as adverse claimants in any sense under the min-
ing laws, but merely as amici curia-friends of the court. They have
a right to protest under section 2325 of the mining laws (Revised
Statutes), but no right to contest. They may not assert any claim as
against the applicant for patent, but only challenge the applicant's
claims under the law (Wight v. Dubois et at., 21 Fed. Rep., 693). The
judgment on the suit to quiet title which protestants set up and which
appears to have become final on failure of the company to appeal there-
from within a year from the entry thereof (Sec. 939 Cala. Code of Civil
Procedure-Deering), is not a judgment on an adverse claim, and not,
therefore, effective against the company in their proceedings for patent.

Although Curtis testifies that the assessment work done on the
Addenda under his supervision from 1886 to 1892, inclusive, was done
perfunctorily, contributed little if at all to the development of the
claim, and that only $95 of the 100 sent him was applied toward
actual labor thereon, the other five dollars going to pay for recording
the affidavit of labor, the company is shown to have been in unques-
tioned possession during- all that time, and I think it may be safely
held that the work was a sufficient compliance with the mining laws
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in the absence of any attempted relocation during that time, or any
adverse claim. Under a state of facts analogous to the present case
the Department held, in Stewart et al. v. Rees et at. (21 L. D., 446),
under authority of section 2332 of the Revised Statutes, and the cases
cited, that-

If the claimant has been in possession and worked the Jaw Bone [mining clailm)
for the period prescribed by the statute of limitations for mining claims in Montana,
prior to there-location by the protestants, he is entitled to have the same passed to
patent, at least as against these rotestants (Glacier i. Willis, 127 U. S., 471; 420
MAlining Co. v. Bullion Co., 1 Mont. M. R., 114).

The Jaw Bone mining claim was located in Montana, but section
2332 of the Revised Statutes is applicable to mining claims in any
" State or Territory." It reads-

Where such person or association, they and their grantors, have held and worked
their claims for a period equal to the time prescribed by the statute of limitations
for mining claims of the Stateor Territory where the same may be situated, evidence
of sch possession and working of the claims for such period shall be sufficient to
establish a right to a patent thereto under this chapter, in the absence of any adverse
claim; but nothing in this chapter shall be deemed to impair any lien which may
have attached in any way whatever to any mining claim or property thereto attached
prior to the issuanee of a patent.

The " time prescribed by the statute of limitations for mining claims"
in California is five years. A mining claim in California is real estate
(John Melton et al. v. Orville D. Lambard, 51 Cal., 258), and the period
of limitation as to actions for the recovery of real estate is five years
from seizin or possession of "the plaintiff, his ancestor, predecessor
or grantor." (Sec. 318 Cal. Code of Civil Procedure-Deering; and
Morris v. De Celis, 51 Cal., 55.) The Addenda company having held
and worked its claim continuously for.more than five years immediately
prior to the alleged re-location, it is, under section 2332 of the Revised
Statutes, and Stewart et al. v. Rees et al. (supra), entitled to have the
same passed to patent, as against these protestants..

Your office decision of January 9. 1896, herein, is accordingly reversed
and said protest dismissed, and you will pass the Addenda claim to
patent, subject, however, to any objections appearing in the record and
not herein considered.

RAILROAD GRANT-LANDS EXCEPTED-PREETMPTION FILING.

NORTHERN PACIFIC R. R. CO. Ve. ROGERS.

Laud embraced within a pre-emption filing of record at the time when a railroad
grant becomes effective is excepted from the operation of the grant, and the
company in such case is not entitled to question the legality of the filing or the
qualifications of the pre-emptor.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) sary 8, 1897. (P. J. C.)

The land involved in this appeal is the SE. I of the NE. I4 and lots
1 and 2, Sec. 5, Tp. 1 N., R. 4 W., Helena, Montana, land district, and
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is within the primary limits of the grant to the Northern Pacific Rail-
road Company, as shown by its map of definite. location filed July 6,
1882. It is also within the limits of the withdrawal on general route,
which became effective Februiary 21, 1872, and was listed by the com-
pany (list No. 12), July 28, 1886.

It appears that one John Paul filed pre-emption declaratory state-
ment for the tracts, April 24, 1871, alleging settlement March 1, previ-
ous. Ile subsequently offered final proof, which was rejected by the
local officers, because he was not qualified to file for or enter the land,
for the reason that he had prior thereto completed a pre-emption for
land in Colorado, upon which patent had issued. After the rejection
of his final proof he entered into a contract to purchase the land of the
railroad company. It also appears that one Bennett Degenhart, on
December 27, 1883, presented his application to make homestead entry
of said tract, alleging settlement in July, 1882, and on the protest of
the railroad company against the acceptance of the same a hearing was
had, and on final appeal to the Department Degenhart's application
was rejected, (Degenbart v. Northern Pacific, 15 L. D., 159.) A
motion for review of this decision was denied, December 21, 1892, and
the case against Degenhart was formally closed on the records of your
office.

The present controversy arises on the application of Thomas B.
Rogers, filed in the local office August 21, 1895, to make homestead
entry of the tractoion the ground that under the decision of Supreme
Court in Whitney v. Taylor (158 U. S., 85,) the pre-emption filing of
John Paul, existing of record on February 21, 1872, the date of the
withdrawal of lands within the limits of the grant, excepted the land
from the operation thereof.

On consideration of this application your office, by letter of Septem-
ber 23, 1895, decided that, under the doctrine of the Whitney-Taylor
case, the land was excepted from the grant. The connection of the
other parties with the case was stated, substantially. as above, then
the following order was made:

Should this decision holding the company's list for cancellation as to the land
involved become final, and should it appear upon an investigation that Paul and
Degenhart have abandoned their respective interests in said land, Mr. Rogers will
be permitted to make homestead entry therefor, in accordance with his original
application, but not otherwise. If Mr. Paul is, as he claims, a ona fide purchaser
of the land from the railroad company, it would appear that he is entitled to relief
under act of March 3, 1887, and in any case should the railroad claim be eliminated
and other parties set up a claim to the land, a hearing will be necessary in order to
determine the respective rights of all adverse claimants,

From this judgment the railroad company has appealed, assigning
as error, (1) in holding the expired pre-emption filing of John Paul was
sufficient to except this land from the operation of the grant, and (2)
for any reason to have rejected the claim of the company.

It is contended by counsel that, inasmuch as the question as to the
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right of the company to select this land was decided in its favor in the
case of Degenhart v. Northern Pacific that this case is stare decisis;
that the decision in that case
should be conclusive, and inasmuch as it was then affirmatively found that Paul was
not a qalified pre-emptor, it necessarily follows that his filing was an absolute
nullity, and could have no possible effect upon the operation of the railroad grant.

I do not conceive this position of counsel to be sound. It is shown
that Paul's filing was of record and uncanceled at the date of with-
drawal on general route, and also of definite location. Under the
doctrine of the Whitney-Taylor case, as construed by the Department
in Fish v. Northern Pacific (23 L. D., 15), this filing excepted the land
from the grant, and the company can not be heard to question the
legality of the filing or the qualifications of the pre-emptor. The test
should be: was there a filing on record at the time. If there was, it
was then simply a question between the government and entryman, in
which the railroad company would not be permitted to be heard.

Your officejudgment is therefore affirmed.

ADDITIONAL HOMESTEAD ENTRY-SECTION 6, ACT OF MARCH 2, 1889.

WALLACE I. HERRICK.

The right to make additional homestead entry under section 6, act of March 2, 1889,
is limited to cases where the original entry was made prior to the passage of
said act.

Secretary Francis to the Commnissioner of the General Land Office, Jan-
(I. EI. L.) nary 8, 1897. (S. V. P.)

I have examined the record brought up by the appeal of Wallace H.
Herrick from the decision of your office endered October 10, 1895,
rejecting his application to make homestead entry of lot 3, NW. 1 of
the NW. 1 See. 26, T. 27 N., R. 21 W., Missoula land district, Montana.

It appears that Herrick made said application August 7,1 895, stating
in his preliminary affidavit
I have heretofore made homestead entry of the SE. of NW. +- Sec. 26, T. 30 N.,
R. 21, for which I hold receiver's duplicate receipt No. 745, issued May 2d, 1895, at
U. S. local land office, Missoula, Montana.

The local office rejected said application for the reason that " Wal-
lace RI. Herrick has exhausted his homestead right as shown by affi-
davit accompanying the application, and by records of this office. See
15 L. D., 285." This action you affirmed on appeal. The record of the
entry referred to in Herrick's preliminary affidavit accompanies the
papers sent up with his appeal, and it appears therefrom that said
entry was made January 19, 1893, and commuted May 2, 1895.

It is urged on behalf of appellant that he is entitled to make the entry
in question under section six, act of March 2, 1889 (25 Stat., 854), which
provides-

That every person entitled under the provisions of the homestead laws to enter a
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homestead, who has heretofore complied with or who shall hereafter comply with
the conditions of said laws, and who shall have made his final proof thereunder for a
quantity of land less than one hundred and sixty acres and received the receiver's
final receipt therefor, shall be entitled under said laws to enter as a personal right,
and not assignable, by legal subdivisions of the public lands of the United States
subject to homestead entry, so much additional land, as added to the quantity pre-
viously so entered by him shall not exceed one hundred and sixty acres.

In the departmental circular issued March 8, 1889 (8 L. D., 314), this
provision was held applicable only in cases where the original entry was
made prior to the passage of said act, and this construction has since
been followed; John W. Cooper et al. (15 L. D., 285).

The decision of your office is therefore affirmed.

HOIESTEAD-SETTLEMENT-TRADE AS BUSINESS.

NORTHERIN PACIFIC R. R. CO. ET AL. V. WALDON.

The homestead law does not contemplate that the right of entry shall be exercised
by one who makes settlement primarily and chiefly for trade and business, and
not for agricultural purposes.

Secretary Francis to tIe Commissioner of the General Land Office, Jan-
(I. H. L.) 'uary 18, 1897. (C. J. W.)

On April 6, 1886, John S. Waldon made application to makce home-
stead entry for W. j- SW. I, Secc. 5, T. 130 N.. R. 79 W., Bismarck,
North Dakota, land district. The local officers rejected his application,
and on appeal by him to your office, their decision was reversed, and
on June 30, 1886, Waldon made homestead entry, No. 4317, for S. J
SW. 1 See. 5, T. 130 N., R. 79 W. Waldon gave-notice of his intention
to make final proof August 19, 1889. The taking of such proof was
adjourned to August 26, 1889, at which time Johin A. Rea, as attorney
for James G. Pitts and James McLaughlin, and F. M. Dudley and
William 1X. Francis, attorneys for the Northern Pacific Railroad Com-
pany filed protests against the allowance of Waldon's proof. The land
is within the indemnity limits of said railroad company, and was
embraced in list 26 of its selection, filed January 8, 18a5.

By letter "F " of March 20, 1895, the case was closed adversely to
the right of the company to the land. The protestants do ot under-
take to set up any prior right in themselves but allege that Waldon
never settled upon the land in good faith, intending to claim the same
under the settlement laws; that at the date of the alleged settlement
the land was not legally subject to either homestead or pre-emption
settlement; that the entry and alleged settlement were illegal, made in
fraud and bad faith and for the purpose of speculation and trade, and
that Waldon has failed to meet the requirements of the homestead law,
as to residence upon and cultivation of the land claimed by him. A
hearing was had August 27, 1889, with all parties present.
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December 21, 1889, the local officers rejected Waldon's final proof.
Waldon appealed to your office, and on May 18, 1895, your office
affirmed the decision of the local officers and held his entry for cancel-
lation. From this decision Waldon appeals, alleging the following
errors:

1st. In finding that Waldon went on the land in question forthe purpose of engag-
ing in the hotel business.

2d. In finding that at the time he made settlement on the land in controversy the
same was used for the purpose of trade and business in the meaning of Sec. 2258 R. S.

3d. In holding that said land was not subject to entry because used for trade and
business.

The protestants having alleged no right in themselves to the land in
question, the case will be considered only as between the government
and Waldon. If it be true that his settlement was made for speculative
purposes, and that he went upon the land for the purpose of engaging
in the hotel business, his entry nominally for homestead purposes was
a fraud and unauthorized. The evidence of other witnesses, together
with Waldon's admissions, leave no room for doubt as to the purpose
of his settlement made in July, 1884, on a surveyed town lot, the bound-
aries of which were recognized and conformed to, in the erection of his
building, a plat of the town having been filed with the register of deeds
for Emmnons county on June 3, 1884. In November, 1884, three months
after the commencement of his settlement, he had published in the
newspaper the following advertisement:

Merchants Hotel, Winona, D.T'F.
John Waldoln, Proprietor.

This house is conducted in a first class manlner, and every attention is paid to the
comfort and convenience of travelers, the building is twenty-fouir by fifty, two
stories high. The hotel is well furnished and the culinary department is vell sup-
plied with everything the market affords. If you have occasion to visit the beauti-
ful and growing city of Winona do not forget to visit the Merchants.

The short interval between Waldon's settlement and the appearance
of the advertisement quoted, had been presumably occupied in the
building of the twenty-five hundred dollar house described. Any effort
to find evidence of a settlement for agricultural and homestead pur-
poses, in the acts performed by Waldon, or the language used by him
in proclaiming his business and location, would prove nseless. Waldon
evidently appears to much better advantage as a stirring enterprising
man of business with speculative projects in mind, than as a pioneer
agricultural homeseeker, under the homestead laws. This is not said
to his discredit, since it is not the policy of the law to discourage enter-
prise and industry, in any legitimate pursuit. The law, however, does
not permit benefits which it confers upon homesteaders, to be appropri-
ated by those who do not contemplate the use of the land for agricul-
tural purposes, but for business and speculative purposes. It is not
unlawful to make settlements for business purposes, but where such
settlements are made, the rights thereby initiated must be perfected
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under the townsite and not under the homestead laws. So far as the
record indicates its status, the town of Winona is unincorporated, and
no entry of lands has been made for the benefit of its inhabitants.
Affidavits which are a part of the record indicate that improvements
located on a forty of the SW. 1, including Waldon's hotel, are worth
five thousand dollars. As Waldon's improvements are worth 2,500,
if he was permitted to perfect title to the land through his entry, he
would thus become possessed of improvements to the value of $2,500
made by others. While these improvements in the form of business
houses continue to be used and occupied for purposes of trade and
business, the land is not subject to entry as a homestead, but may be
applied for under the townsite laws. It is not decided that if Waldon
had mnade his settlement in advance of any others, and for homestead
purposes, that the entertainment of the public at his home for profit,
would forfeit his right to perfect his title under his homestead entry,
but the evidence shows that not only was the building of a town on
this land in contemplation, but that at least three buildings were con-
structed, or in process of construction on this quarter, before Waldon
made his settlemeut and commenced the erection of his hotel, and under
such circumstances he must be held to have made his settlement pri-
marily and chiefly for trade and business, and not for agricultural
purposes.

Your office decision is therefore affirmed.

SWAMP lLAND-HIOMIESTEAD-ACT OF JUNE 17, 1892.

HOLCOMB v. STATE OF CALIFORNIA.

The preferred right of homestead entry accorded. to actual settlers, by the act of
June 17, 1892, opening the Kilamath River Indian reservation, does not extend to
lands returned as swamnp and overflowed, and so represented on the approved
township surveys and plats.

Secretary Francis to the Commissioner of the General Lanzd Office, Jan-
(I. ET. L.) uary 18, 1897. - (C. J. G.)

Rhineas D. Holcomb has filed an appeal from your office decision of
June 7, 1895, holding for cancellation his homestead entry, made May
22, 1894, for lot 5, Sec. 3, and lots 8 and 9, Sec. 4, T. 13 N., R. 1 E., Hum-
boldt land district, California, to the extent that his said entry conflicts
with the claim of the State under the swamp land grant.

The above described land is within what was the Klamath River
Indian reservation in the State of California, set apart and reserved
under authority of law by an executive order dated November 16, 1855.'

The land is also claimed by the State of California under the swamp
land grant of September 28, 1850 (9 Stat., 519).
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The act of July 23,1866 (14 Stat., 218), as incorporated in section
2488 of the Revised Statutes, provides as follows:

It shall be the duty of the Conmissioner of the General Land Office, to certify
over to the State of California as swamp and overflowed lands, all the lands repre-
sented as such upon the approved township surveys and plats, whether mande before
or after the 23d day of July, 1866, under the authority of the IUnited States.

Surveys and plats of the township in which the land in question is
situated were made in the years 1878, 1881 and 1886. The lands within
these surveys were returned as swamp. The map of survey, conform-
able to the field notes on file in the Humboldt land office, was approved
July 30, 1889, and the tract in question was therein segregated and
designated as swamp laud.

It was upon the above showing that your office held llolcomb's
homestead entry for cancellation, as being in conflict with the claim of
the State of California.

Under the act of Jue 17, 1892 (27 Stat., 52), the lands embraced in
what was Klamath River Indian reservation were opened to settlement
under the laws of the United States granting homestead rights, and it
was stated in the second proviso of the act as follows:

And any person entitled to the benefits of the homestead laws of the United States
who has in good faith prior to the passage of this act, made actual settlement upon
any lands within said reservation not allotted under the foregoing proviso and not
reserved for the permanent use and occupation of any village or settlement of
Indians, with the intent to enter the same uder the homestead law shall have the
preferred right, at the expiration of said period of one year to enter and acquire
title to the land so settled upon. -

It is, under the above act that the appellant herein prefers his claim.
In his appeal to this Department he alleges that the land in question
is not swamp and overflowed land. In face of the return made by the
U. S. surveyor-general for the State of California as to the character of
this land, and numerous decisions governing such matters, it would
seem that the appellant's allegation is impotent to change the ruling
made by your office. In the ease of State of California (23 L. )., 230,
on review), vacating departmental decision of March 17, 1892 (14 L. D.,
253), it was held:

IJUnder the first paragraph of section 2488 R. S., the return of the land as swamp
and overfowved, by the U. S. surveyor-general for the State of California, is conclu-
sive evidence as to the character of the land so returned and represented as such on
the approved township surveys and plats; and lands thus returned must be certified
to the State as inuring thereto under the swanp grant.

In State of California v. United States (3 L. D., 521) referring to the
first clause of section 4, act of July 23, 1866 (supra), it was said-

Under this clause, it is clear that the State has no valid claim to the land in ques-
tion, unless it is represented upon the approved township survey and plat, as wamp
and overflowed land, and, if the tract is so represented, then it matters not what
the real character of the land is, whether swamp and overflowed or dry, the State is
entitled to the tract. Central Pacific R. R. Co. r.. California (4 C. L. 0., 151).
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In Heath v. Wallace (138 U. S., 573), referring to the same section,
the court said-

As held in Tnbbs v. Wilhoit, spra, this section of the statute established rules or
methods for the identification of swamp and overflowed lands in California, which
superseded all previous rules or methods for that purpose. The several rules or
methods provided for were itended to eet any emergency that might arise, and
thus give to the State all the swamp ad overflowed lands within her limits. The
method provided in the first clause was but one of several specified in the section.
But one thing was required to be shown under this clause-only one kind of evidence
as to the character of the lands was necessary-in order to give the State the right
to demand the certification of them over to her as swamp and overflowed lands; and
that evidence the United States furnished in the plat of the survey of the township
in which the lands were sitnated. An inspection of the township plat would show
whether or not any lands in the township were returned as swamp and overflowed.
If they were, that designation was sufficient and conclnsive evidence, under the first
clause of section 4 of the act, to establish the title of the State to them.

The swamp land grant to the State of California was a grant in
praesenti taking effect at the date of the passage of the act (Wright v.
Roseberry, 121 U. S., 488). In his appeal to this Department Holcomb
alleges that he settled on the land i question i the year 1883. He also
contends that the terms "all of the lands" and "any lands" employed
in the act of June 17, 1892, supra, cover his claim. Prior to the passage
of said act the land involved herein was embraced in the Kllamath River
Indian reservation. It is true that the act of June 17, 1892, recognizes
the rights of settlers on this reservation, but at the same time it can
not be successfully contended that the said act recognized such rights
to be superior to those of the State under the swamp land grant. If
his said alleged settlement had been made upon any lands within the
reservation allotted under the first proviso of the act and reserved for
the permanent use and occupation of any village or settlement of
Indians, it would readily be conceded that such settlement by the
appellant could not avail. The act of June 17, 189a, while not in terms
excepting the lands included in the swamp grant to the State, could not
at the same time include them without express mention. It is a rea-
sonable presumption that Congress intended by the said act to open to
settlement only those lands owned by the United States, and that it
had no intention of disposing of lands which had long since passed
from government control. When, therefore, the phrase "all of the
lands" was employed by Congress it is reasonable to suppose that all
of the land not otherwise disposed of within the Klamath River Indian
reservation, was meant. No other construction can be put upon the
language of the act, unless it be held that Congress intended to repeal
the swamp land act. This proposition is entirely too improbable to
require serious consideration.

As heretofore set out a survey of the township in which this land
is situated was made as early as 1878. All the township lines were
completed in 1886. As was stated in the case of Heath v. Wallace,
supra, an inspection of the township piat would have shown whether
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or not any lands in the township were returned as swamp and over-
flowed. The appellant was thus charged with notice.

The appellant claims that he has been discriminated against, in this,
that lands in this reservation returned as swamp have in certain cases
been allotted to Indians. Provision is made in the act of Jane 17, 1892,
for the allotment of lands within the reservation to the Indians under
certain conditions. Without considering why allotments were made of
lands returned as swamp i the particular instances cited by appellant,
it is sufficient to say that such action could not inure to his benefit, nor
justify the Department in allowing his entry on that account. Even
though the said allotments were made through inadvertence or mistake,
that fact could not avail as a reason why the Department should allow
the appellant's claim in face of the prior approval of this land to the
State under the swamp land grant.

The appellant likewise requests that action in this case be deferred
pending the disposition by the superior court of the State of a suit
initiated for the purpose of determining the character of the land in
question. It would seem that nothing could be gained by awaiting the
decision of said court as suggested. The Department would probably
not interfere with the action heretofore taken in face of the decisions
cited herein. That action is in harmony with the policy of the Depart-
ment. Whatever the decision of said court may be, it could not inter-
fere with the suggestion contained in your office decision regarding the
procurement of a relinquishment from the State by the entryman.

Your said office decision is hereby affirmed.

RAILROAD G:RANT-BENEFICIARY-LANDS EXCEPTED.

PHILLIPS V. SIOUX CITY AND PACIFIC R. R. CO. (ON REVIEW).

The effect of section 17, act of July 2, 1864, was not to make a new grant but to pro-
vide a new beneficiary under the original grant of July 1, 1862, as to the Sioux
City branch, and said beneficiary could only take such lands as were capable of
passing under the original grant; and would therefore not acquire title to lands
that were a part of the bed of the Missouri river at the date of the original grant.

Secretary Francis to the Comm issioner of the General Land Office, Jan-
(I. H. L.) icary 18, 1897. (J. L.)

This case involves lots 10 and 11 of section 1, and lot 1 of section 2,
containing in the aggregate 59.60 acres, in O'Neill land district,
Nebraska, in a township and range designated sometimes as T. 88 N.,
R. 48 WT., of " 5th" principal meridian, Dakota Territory, and sometimes
as T. 29 N., R. 8 E., of "6th" principal meridian, Nebraska.

The facts are stated in the departmental decision of March 24,1896,
published in 22 L. D., 341. The decision was, that by the acts of July
1, 1862 (12 Statutes, 489), and July 2, 1864 (13 Statutes, 356), Congress
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did not intend to grant in presenti, as public land for railroad purposes,
a part of the bed of the Missouri river, which was then and from time
immemorial had been covered by the waters of its main channel; and
that therefore the lots of land in controversy did not pass under the
grant.

The case is now before the Department for reconsideration upon a
motion for review of said decision, filed by the " Missouri Valley Land
Conpany, as successors in interest of the Sioux City and Pacific Rail-
road Company, and present owner of the land grant for the benefit of
the latter company;" which motion has been entertained.

The specifications of error filed with the-motion and the brief of coun-
sel filed in support thereof allege matters both of law and of fact, and
claim, substantially, that under the 17th section of the act of July 2,
1864, anending the. 14th section of the act of July 1, 1862, the graint
-under which the Sioux City and Pacific Railroad Company claimed
was not a grant in presenti, but was a conditional grant, intended to
take effect inf turo, upon and after the
happening of certain contingencies, namely, that a company should be found will-
ing to accept the grant and to carry out the purposes of the law; second, that the
President should designate such company to that end; third, that a road should be
built across Iowa or Minnesota to Sioux City; and fourth, in the absence of the con-
struiction of a road to Sioux City as aforesaid, then such road (or company) as should
accept the promised grant by the act of 1864, might after the lapse of eighteen
months from the enactment thereof proceed to the construction of the road contem-
plated by said grant.

In specification 5, it is claimed, that
the grant by the said 17th section not being i-n iresenti, but rather the promise of the
future conveyance of lands, did not become operative, and the title did not vest
until the definite location of the road on January 4, 1868.

The facts alleged by counsel, and the facts developed by reference to
the records of your office, so far as material, are:

1. That on December 24, 1864, the President by its request desig-
nated the Sioux City and Pacific Railroad Company to construct the
railroad from Sioux City westwardly under the 17th section of the act
of 1864. Said company filed its map of general route on June 27, 1865,
and its map of definite location on January 4, 1868.

2. That in the spring of the year 1867; the Missouri river by an
extraordinary avulsion cut for itself' a new channel, and left its old
bed, which includes the lots in controversy. The surveyor general's
report, dated May 20, 1868, shows that at that date, the greater part of
the 59.60 acres in contest was covered with the waters of an oblong
lake following in its length the courses of -the old bed of the river, and
found to be impassable by the surveyor who had been sent out on April
30, 1868, to examine, survey and report upon the changes made by said
avulsion. The waters of said lake were evidently waters left by the
Missouri river, which had not evaporated or been absorbed enough to
uncover the land. It is a fair inference as matter of fact, that on
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January 4, 1868, the date of definite location, nearly if not quite all of
the land in contest was covered by said lake.

Froin the standpoint of the railroad company, the foregoing facts
suggest for consideration by the Department three questions: Whether
under the grant title passed to the company, on December 24, 1864, the
date of the President's designation by request; or on June 27, 1865,
the date of the filing of the map of general route, which was certainly
an acceptance by the company of the Presidential designation; oi~ on
January 4, 1868, the date of the definite location ?

This Department is of opinion that the acts of July 1, 1862, and July
2, 1864, were laws of the land, as well as grants of public property,
and that the grants of certain odd-numbered sections of public land
described in the act of 1862 were grants in presenti. The Union Pacific
Railroad Company, a corporation provided for by said act, and the
grantee named therein, was not then in existence, and did not comue
into existence for several months ater the passage of the act, upon
compliance with the terms and conditions prescribed by Congress.
Whatever may have been the common law rule in respect to the neces-
sity for a grantee in esse at the date of a grant, it was so far modified
by the act of Congress, that the non existence of the grantee at the
date of the grant did not i this ase prevent the grant from taking
effect immediately.

In the case of the Missouri, etc., R. R. Co. v. Kansas Pacific R.R. Co.
(97 U. S., 497), the court said:

It is always to be borne in mind in construing a congressional grant, that the act
by which it is made, is a law as well as a conveyance, and that such effect must be
given to it as will carry out the intent of Congress. That intent should not be
defeated by applying to the grant the rules of the common law, which are properly
applicable only as to transfers between private parties.

By the 17th section of the act of 1864, Congress released the Union
Pacific Railroad Company from its obligation to build the branch from
Sioux City westward, and provided for the substitution of another
grantee of the lands previously granted to aid in the construction of
said branch, to be thereafter designatedf and approved by-the Presi-
dent. The effect of this legislation was not to make a new grant but
to provide a new beneficiary under the original grant of July, 1862, as
to said branch. Such new beneficiary was to be entitled, in aid of the
construction of said branch, to the lands granted by the said original
act. In other words, it was to take and could take sch lands only as
were in existence at the date of said original act, and of the character
described therein, and capable of passing thereunder.

It is therefore held that upon the designation and approval by the
President, on the request of the company, as provided, the lands
granted by the original act in aid of the Sioux City branch, passed to
the designated company; and that the lots of land here in question
being, at the date of the original grant of July, 1862, part of the bed
of the Missouri river, did not pass'to said new beneficiary company.
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It is unnecessary to consider and decide any other question presented
in connection with the application for review and reconsideration. For
the reasons above stated the departmental decision of March 24, 1896,
is adhered to.

OKLAHOMA LANDS-SETTLEMENT RIGHTS.

BRADFORD ET AL. v. DOTY,

Where there is doubt as to the actual boundary of lands about to be opened to set-
tlement, and a government official, for the purpose of securing equal opportani-
ties to all, designates a line from which the run shall be made, it is incumbent
upon one who disregards such designation to show that by such action he gained
no advantage over others.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 18, 1897. (C. J. W.)

On September 22, 1891, Charles J. Doty made homestead entry No.
7761, for lots 1 and 2 and the E. j of the NW. , See. 18, T. 17 N., R. 1
E., Gutlhrie, Oklahoma.

On October 1, 1891, Harry Pulliam filed his affidavit of contest; alleg-
ing that Doty entered on and occupied said land before noon of Sep-
tember 22, 1891, and that he (Pulliam) settled on said land immediately
after twelve o'clock, noon, of September 22, 1891, before Doty or any
one else had made a legal settlement thereon.

On October 5, 1891, Nettie J. Bradford filed her affidavit of contest,
alleging that she made settlement on said land immediately after noon
of September 22, 1891, and that she has improved the land, and resides
on it, and that she made her settlement before either Doty or Pulliam
and before Doty made entry.

A hearing was had at the local office at Guthrie on March 29, 1892,
at which all the parties appeared and submitted testimony.

On December 17, 1892, the local officers found as follows:

The land embraced in this proceeding lies immediately east of the meridian line
in the Iowa country and north of Langston, Oklahoma.

All of the parties, Doty, Pulliam, and Bradford, testify that they were along the
meridian line at noon, September 22, 1891, and immediately after twelve o'clock of
said day they stepped across the line; claimed and staked said tract of land as a
homestead. As shown by the evidence in this case, exactly where the meridian line
was, as understood by those congregated along the line at Pulliam's farm, was
uncertain and unknown. Some of the people assembled there thought the fence of
Pulliam (father of Harry) was on the line, and others were under the impression
that the Iowa line was east of the fence. With this uncertainty touching the Iowa
or meridian line the hour of twelve o'clock, September 22, 1891, arrived, and at the
signal given by the marshal "to go," the respective parties according to their tes-
timony "rushed" on the claim in dispute and set their stakes and claimed the
same as a homestead a few seconds after twelve o'clock noon, September 22, 1891.
The substance of the testimony of Lillian Hewitt is, that she was "standing right
west of the gap cut by Harry Pulliam in his father's wire fence, and that Harry
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Pulliam was also standing west of the gap, and when the word was given "to
go," Harry Pulliam, ran .and stuck his stake on the claim in controversy; that
Doty stood to the south of the post where the wire was cut, and on the east side of
the fence; that Mr. Riggs told Doty that he had better step back inside of the fence
or he would be a " sooner;" that Doty paid no attention to the suggestion of Mr.
Riggs; that Harry Pulliam stuck his stake before Doty did his on "that corner;"
that Pulliam's stake was six or eight feet from the line or wire fence. The testimony
of Samuel Dennison discloses that Pulliam has almost 160 acres fenced "lackihg a
little;" that Doty has about three acres broken; that no corner stone was found,
and that witness did not know where the correct corner stones were located.

Nathaniel H. Potter testified that he was on the line of the Iowa country Sep-
tember 22, 1891, and saw Miss Nettie J. Bradford standing near the corner of the
land in contest with a board or stake in her hand, and that she has continuously
resided on said claim.

The testimony of James Miller discloses that Miss Bradford has been living on
the claim in dispute from the 8th of November to April, 1892.

As shown by the testimony of Charles Gandell, Miss Bradford on the opening day
was at the corner post of Mr. Pulliam's fence and jumped over and stuck her stake
there like the rest of them did.

Miss Nettie J. Bradford testified that she made settlement on the land in contro-
versy directly after twelve o'clock September 22, 1891, and when the signal was
given she stepped four or five steps and set her stake. It will be noticed that Miss,
Bradford was standing near the northwest corner of the land in contest and about
half a mile north of Doty and Pulliam, at noon of September 22, 1891. By implica-
tion.Nettie J. Bradford and Harry Pulliam in their contest affidavits charge Charles
J. Doty with having entered upon and occupied said tract of land in violation of
law and the President's proclamation. If we are correct in our conclusions to this
implied charge on the part of Miss Bradford and Harry Pulliam against said Doty,
it necessarily follows, in our judgment, that they admit that Doty made prior set-
tlement upon the land in dispute September 22, 1891. In our opinion Doty located
on said tract of land on the opening day as quickly as either of the other parties in
this proceeding. Doty, however, testified that he was standing on the east side of
the fence with one leg under the wire; that no one spoke to him or said anything
about being a " sooner; " that there was no one spoke to him or laid their hands on
him outside of Mr. Ballard (the marshal); that the first intimation he received in
regard to being a "sooner" was after he had stuck his stakes. As between Doty
and Pulliam, Doty testified that he did not know which of them stuck his stake
first on the claim in controversy (page 389). The testimony of Harry Pulliam
touching .the time when he "jumped across the line and stuck a stake the first
thing" in substance is, that Doty was standing southeast of Pulliam on the east
line of the wire fence and immediately after the ran Doty was noticed by Pulliam
a little south and a little west distant about eight or ten feet (page 323). According
to Pulliam's testimony, Doty being a little south and a little west of Pulliam is
evidence that he had not traveled as far as Pulliam from the line, and therefore
everything being equal (and there is no evidence to the contrary) stuck his stake
first, possibly.

The testimony, however, of Doty on this point controls our judgment, inasmuch as
he testified that he did not know whether Pulliam stuck his stake first or not,
therefore we accept his testimony and the testimony of Pulliam and Miss Bradford,
and find that we do not know from the evidence in this case which one of the parties
in this proceeding, Doty, Pulliam, or Miss Bradford, first made settlement on the
claim in dispute in the afternoon of September 22, 1891. So far as the meridian line
being where the east wire fence was located on Pulliam's claim is concerned, the
substance of E. C. Dodd's testimony on this question is, that by using a transit as
testified to by F. S. Pulliam, accuracy could not be obtained; and that in order to
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secure accuracy, the proper deflection of the needle, the difference of time from
the original survey, the proper variations and the solar system would be necessary
to secure accuracy.

F. S. Pulliam in his testimony disagrees with Surveyors McCoombs and Dodd, as
to the correct method of ascertaining the meridian, standard correction and town-
ship lines. Mr. Pulliam testifies that at the time he built his fence the Iowa reserva-
tion had not been allotted, and that he put his fence on the east side of his claim in
order to take in all of his ground on the east side of the same; that he knew that
thirty-three feet on each side of the section line should be left for road purposes;
that there was a trail along the east line of his fence, and that a considerable num-
ber of the people living north used this trail or road. On page 299 of record, Mr.
Pulliam testified that he moved his first fence put along the east side of his claim,
west about twenty feet, and that he intended to leave twenty feet "for the road; 
that he knew that the law required thirty-three feet on each side of the section line
should be left for a road, but did not believe the law applied to the boundary line of
the Territory. By an act of Congress it is provided that a space of sixty-six feet
shall be left between the sections in Oklahoma for the use of the public as a high-
way; we know of no law that provides for a different rule along the boundary line
of the Territory which constitutes, as claimed by F. S. Pulliam, forty feet instead of
sixty-six feet as a public highway along the boundary line of Oklahoma. If our
position is correct in the premises, it follows, we think, that Pulliam's fence on the
east side of his claim, according to his testimony, was thirteen feet west of the Iowa
or meridian line on the opening day, and hence according to the evidence in this
case, neitherPulliam nor Doty made their first settlement on the claim in dispute, but
settled and staked upon Oklahoma lands homesteaded by F. S. Pulliam, father of
contestant Iarry Pulliam. However, the uncertainty about where the legal location
of the meridian line was at the time and place when the respective parties made set-
tlement on said claim in the afternoon of September 22, 1891, and the unusual cir-
cumstances attending their settlement upon said tract of land, creates so many
doubts in our judgment, that we cannot arrive at any conclusion in this case different
from the findings of the Hon. Commissioner of the General Land Office in the case of
Miranda 0. Jackson, now Cox, et al. v. Samuel G. Garrett (letter " H" June 30, 1894).
In the case referred to, the land immediately south of that in controversy was taken
on the opening day by the parties mentioned in said decision under similar circum-
stances as the one in dispute was taken by Doty, Pulliam and Miss Bradford, all of
the parties on the opening day stepping across the line and claiming the respective
tracts of land as a homestead. We are of the opinion that the rule applied by the
Hon. Commissioner of the General Land Office in the case of Miranda 0. Jackson et
al. a. Garrett, so far as division, etc., applies in the case now before us.

Therefore we recommend that Charles J. Doty, the entryman, Harry Pulliam, first
contestant, and Nettie J. Bradford be allowed to make a division of the land in con-
test, having regard for the legal subdivisions, and that if they are unable to come to
an agreement that the claim be sold to the highest bidder of the three.

From this decision Doty and Pulliam appealed to your office.
On May 11, 1895, your office found as follows:

So far as the evidence shows the facts, I am of the opinion that Doty violated the
law by voluntarily and purposely entering on the land, before noon of September 22,
1891, and that he is, therefore, disqualified. Homestead entry No. 7761 is therefore
held for cancellation.

As both Miss Bradford and Pulliam have made a reasonable compliance with the
law by their improvements and residence on the land, and as Miss Bradford's
improvements are on the north half and Pulliam's principal improvements on the
south half, it would be but equitable to divide the land between them, and it is so
ordered.
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From this decision Doty has appealed. The chief grounds of excep-
tion to your office decision are, that it was error to hold:

1. That he was a "sooner" and disquaifted.
2. That it was error to hold that the east line of Pulliamn's fence was

exactly on the meridian line,
3. That it was error to hold that

the belief that the Pulliam fence was on the meridian line was acted on by the
deputy United States marshal on duty at that place, and who advised the parties
there, September 22,1891, for the purpose of making settlement, to remain on the
west of said line until the signal was given, which advice seems to have been fol-
lowed with very few exceptions.

This last assignment of error presents the vital question i the case.
The record sustains your office as to fact that the deputy U. 8. marshal
acted on the belief that the Pulliam fence was on the meridian line,
which was acquiesced in by the bulk of the people present. For the
purpose of securing equal chances to all, the officer in charge had the
right to locate and point out the line from which all should start.
Doty did not acquiesce in this decision and belief, but stayed outside,
and made his start from the outside of the fence. Presumably, in so
doing he acquired advantage over those who stood in side the fence, and
he at least assumed the burden of being able to show that he gained
no advantage over Pulliam and Miss Bradford by so remaining outside.
This he has failed to do, and it follows that his entry must be canceled.

This disposes of Doty's entry, and leaves the controversy between
Pulliam and Miss Bradford. They seem to have made little effort to
show any precedence of the one over the other as to the time each
staked the claim. They are upon terms of equality in the matter of
improvements. Neither the local officers nor your office has under-
taken to settle the question of priority in settlement as between them.
Miss Bradford has not appeared as an appellant at all. Pulliam has
not appealed from your office decision, wherein you award half of the
tract by subdivisions, on which her settlement and improvements are
located, to Miss Bradford. Their consent to this adjustment is iferred
from their mutual acquiescence, and there being no longer an entry in
question, your office decision is affirmed.

SOLDIERS ADDITIONAL IIOME:STEAD-CERTIFICATE OF RIGITT.

JonN H. HOWELL.

Soldiers additional homestead certificates of right, regularly issued, and located by
bona fide purchasers thereo f; but thereafter canceled for illegality, and so remain-
ing unsatisfied at the passage of the act of August 18, 1894, are by said act vali-
dated, and may be reissued for the benefit of a bona fide purchaser thereof.

Secretary Piancis to the Commissioner of the General Land Office, Jan-
(I.. L.) nary 18, 1897. (F. W. C.)

With your office letter of December 12, 1896, were forwarded the
papers in the matter of the appeal of John H. Howell from the action
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of your office taken in the decision of October 12, 1896, denying his
application for re-certification of the certificates of additional right
under section 2306 of the Revised Statutes in the names of Mary Rol-
lins, Richard WT. Hunt, and Lorenzo J. Rowland.

This matter has been made special upon the recommendation of your
office, it being stated that a decision thereon will form a precedent to
be followed in other cases.

The history of the certificates of additional right herein involved, as
gathered from your office decision, is as follows:

The certificate in the Dame of Rollins was 'ocated at Fargo, North
Dakota, May 5, 1879. By your office letter "C " m of June 10, 1884, the
entry was adjudged illegal for the reason that the signatures of the
witnesses and the entryiman are written by one and the same person.
Further, that the name of James F. Rollins, o whose account the cer-
tificate was issued, is not found upon the rolls of Company "A" Second
Arkansas Infantry, as claimed. The party in interest was therefore
allowed sixty days within which to show cause why the entry made
upon the location of said certificate should not be canceled, or apply to
purchase the tract nder the provisions of the act of June 15, 1880 (21
Stat., 237).

On September 10, 1884, Stephen E. Randall, who claimed to be the
then owner of the land under transfer from thb entryman, purchased
the tract under the provisions f the act of June 15, 1880, and upon
said cash purchase patent issued.

The certificate issued in the name of Hunt was also located at Fargo,
North Dakota, May 28, 1879, and by your office letter "C" of April 20,
1882, Hans Larson, who claimed to be the party in interest under said
entry, was informed that the papers upon which the entry was based
were of doubtful execution and he was therefore allowed sixty days
within which to establish the legality of the papers or file proper appli-
cation to purchase the tract under the provisions of the act of June 15,
1880 (pra). He availed himself of the latter privilege, and upon his
purchase patent issued.

The certificate issued in the name of Rowland was also located at
Fargo, North Dakota, May 5, 1879. After said location Rowland filed
an affidavit in which he charged that he never executed the papers
upon which the certificate and entry were based, and upon. the testi-
mony taken at a hearing ordered on said allegation the certificate was
held to have been fraudulently obtained and was canceled together with
the entry made thereon.

It appears that all three of the certificates before referred to were
held by Charles D. Gilmore under powers of attorney which practically
amounted to a sale of the right, in which the power to locate and to sell
the land and to appropriate the proceeds thereof was given to Gilmore,
the power being made irrevocable in consideration of the sum of one
hundred dollars.
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Gilmore it appears transferred these rights to William Milliken, whose
name was substituted in the powers of attorney before referred to, and
by said Milliken, as attorney in fact, the location of the certificates was
made.

These certificates it would appear were illegally obtained, but there
is nothing in the papers to connect Milliken with the frands, and your
office decision in no Avise questions the bona fides of his purchase. The
certificates issued have never been satisfied: it appearing that two of
the parties invoked the provisions of the act of June 15, 1880, to enable
them to purchase their lands, because of the "attempted" but inef-
fectual transfer; and the other party losing the land entirely by cancel-
lation of the entry. rom an affidavit executed by Howell, accompanied
by a bill of sale executed by Sarah M., and Ida C. Milliken, it would
appear that he (Ho-well) purchased the rights nder said certificates
from Sarah M. and Ida C. Milliken, the widow and surviving child of
William Milliken, deceased, on August 1, 1896.

Howell's application for re certification of the right was made under
the act of August 18, 1894 (28 Stat., 397), as construed in the Pillsbury
case (22 L. D., 699). Your office denies the application for the reason
that two of the tracts covered by the location of the certificates of right,
in the names of Rollins and Hunt, were perfected under the act of June
15, 1880,

and it is not shown that the parties who purchased the tracts from the government
were reimbursed by Milliken or his heirs for their outlay for a worthless title.
(Further) it appears of record that Howell drew the several entries above men-
tioned from the files for examination at least as early as Jane 16, 1896; hence, prior
to his purchase of these certificates he was aware of their invalidity. It is therefore
held that he is notan iunocentptirchaserin theirieaning of the aet of Angust 18, 1894.

These objections I do not deem sufficient ground upon which to deny
the right applied for.

As to the reimbursement to the persons who, in. order to secure title
to the lands covered by the locations of these certificates issued in
the nane of Rollins and Hunt, were obliged to purchase the lands
at the government price, this is purely a matter between the parties
in the settlement of which this Department can have no interest, inas-
much as the right to reimbursement, if any exists, cannot be regarded
as a lien upon the certificates.

The question remaining for consideration is, therefore, whetherthese
certificates were confirmed by the act of August 18, 1894 (supra), for if
they were, Howell did not on August 1, 1896, purchase invalid certifi-
cates but validated certificates.

In the case of John W. Rankin (on review 21 L. D., 404), it was held:

But in the light of the history of this legislation, I am constrained to believe that
the words, "all soldiers' additional homestead certificates heretofore issued," etc.,
should not be limited to validating the transfer of certificates heretofore issued, and
in the hands of bone tide holders. This view is strengthened by the fact that the
matter of transfers is dealt with by the second section of the act, and the language
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"notwithstanding any attempted sale or transfer thereof," at the end of the first
section, should not be construed to limit the operation of the act short of the obvious
intent of Congress.

There is nothing in the record to question the bonctfides of Milliken's
purchase of these certificates of additional right, and as the same were
regularly issued by your office and were never satisfied, inder the
decision just quoted from, it must be held that said certificates were
validated by the act of August 18, 1-94 (supwa).

By his ptrchase Howell succeeds to the rights of Milliken's heirs, and
the action of your office denying his application for recertification of
the right under said certificates is reversed.

SOLDIER'S HOM31ESTEAD-TIME ALLOWED FOR ENTRY.

CARNEY . BYERS.

A soldier who has filed a homestead declaratory statement is entitled to six calendar
months after sh filing within which to make entry, and commence settlement
and improvement; and in the computation of sch time the day of filing the

declaratory statement should e excluded, and the last day of the specified
period included.

Secretary p'rancis to the Commissioner of the General Land 0dice, Jan-
(I. 1.) tary 18, 1897. (W. M. W.)

The case of David W. Carney v. John M. Byers has been considered
upon the appeal of the former from your office decision of August 1,
1895, affirming the judgment of the local officers denying said Carney
the right to make homestead entry Lnder his soldier's declaratory state-
ment, and dismissing his contest against the entry of Byers for the
SW. of Sec. 9, T. 20 N., Ri. 10 W., Alva, Oklahoma, land district.

The record shows that on April 23, 1894, Carney filed soldier's declara-
tory statement for the land i question.

On October 23, 1894, Byers made homestead entry for the tract.
On October 24, 1894, Carney made application to make homestead

entry of the tract under his soldier's declaratory statement, which was
rejected for conflict with Byers's entry.

On the same day Carney filed an affidavit, in which he stated, among
other things, after referring to Byers's entry:

That said homestead entry is fraudulent in this: That the said John M. Byers made
said entry subject to the right of said David W. Carney, who had filed a soldier's
declaratory statement for said tract of land April 23,1894, and had made a valid set-
tlement upon the same the last of July, 1894, by going upon said land and building
him a frame house and digging him a good well for water, and making other valuable
improvements upon said land, and remaining upon said land till about the middle
of September, 1894, and at which time he went down into the Chickasaw country
in the territory to look after a crop he had planted there the season prior to this
time. And on the 17th day of September, 1894, be started to the U. S. Land Office at
Alva, 0. T., to perfect his entry, or place his homestead entry upon said tract of land,
distance of about two hundred miles, and was driving over land when one of his
horses became sick, and he did not reach the land office till on the morning of the
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24th day of October, 1894, and he found out that one John M. Byers, the defendant,
had filed said homestead entry on said tract of land the day before. And afflant now
claims his right to enter said land on the grounds of prior settlement and improve-
ment, and that he is the only person who evermade any settlement and improvement
on said land.

On May 6, 1895, the register and receiver sustained Byers's motion to
dismiss Carney's contest.

Carney appealed.
On August 1, 1895, your office, after reciting the facts, found that:
It follows that Carney can claim no rights under his soldier's declaratory state-

mnent for more than six months from the date of his filing had elapsed when he
attempted to make homestead entry of the land, and the filing of a soldier's declara-
tory statement exhausts the homestead right.

Thereupon the judgment of the local officers was affirmed.
Carney appeals.
It is claimed in argument on behalf of Carney, that Byers's entry was

made before the time had elapsed in which Carney had to appear at the
local land office and file his " regular homestead affidavit."

The material question for determination is, whether Carney made his
application to enter within the time allowed therefor under the law. If
his application to enter was made within the time allowed by law in
cases of soldiers' declaratory statements, then it was erroneous for the
register and receiver to reject his application, and your office decision
affirming their judgment was erroneous. If his application was not filed
within the time allowed by law to make entry in such cases, there was
no error in the judgments below.

Section 2304 of the Revised Statutes allows every private soldier and
officer who has served in the army of the United States during the
recent rebellion for ninety days, and who was honorably discharged,
and has remained loyal to the government, to enter one hundred and
sixty acres, or one quarter section, of certain public lands, of the char-
acter therein described, or of

other lands subject to entry under the homestead laws of the United States; but
such homestead settler shall be allowed six months after locating his homestead and
filing his declaratory statement, within which to make his entry and commence his
settlement and improvement.

Section 2309 provides:
That every soldier, sailor, marine, officer, or other person coming within the pro-

visions of section two thousand three hundred and fonr, may, as well by an agent as
in person, enter upon such homestead by filing a declaratory statement, as in pre-
emption cases; but such claimant in person shall within the time prescribed make his
actual entry, commence settlements and improvements on the same, and thereafter
fulfill all the requirements of law.

As a matter of law, it is clear that a soldier who has filed a declara-
tory statement is entitled to six months time after filing such declaratory
statement to mnake his entry and commence his settlement and improve-
ment. The term six months, as used in the statute, means calendar
months.
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When the computation of time is to be made from an act done, the
rule is to exclude the day on which the act is done, and include the last
day in the specified period.

In Sheets v. Selden's Lessee (2 Wallace, 177-190), the supreme court
of the United States very clearly and concisely states the rule respect-
ing the computation of time as follows:

The general current of the modern authorities on the interpretation of contracts,
and also of statutes, where time is to be computed from a particular day or a partic-
ular event, as when an act is to be performed within a specified period from or after
a day named, is to exclude the day thus designated, and to include the last day of
the specified period. "When the period allowed for doing an act," says Mr. Chief
Justice Bronson, "is to be reckoned from the making of a contract, or the happening
of any other event, the day on which the event happened may be regarded as an
entirety, or a point of time; and so be excluded from the computation."

Applying this doctrine to the case at bar, Carney was entitled to full
six calendar months' time after the 23d day of April, 1894-the date of
filing his soldier's declaratory statement-in which to make his entry
thereunder. Excluding the day on which Carney's soldier's declara-
tory statement was filed, the six calendar months allowed him there-
after in which to make his entry would expire with and including the
24th day of October, 1894. His application to enter being offered on
said date was in time, and should have been allowed.

Byers's entry was made before Carney's six, months to make entry
under his declaratory statement had expired, and for that reason
Byers's entry was made subject to Carney's right, under the law and
regulations, to make his entry. Instead of rejecting Carney's applica-
tion to enter under his soldier's declaratory statement for conflict with
Byers's entry, Carney's application being made within the time allowed
should, as a matter of right, have been allowed, and such allowance
would have operated to exclude Byers's claim, and his entry should
have been canceled. See General Circular, p. 23.

Your office decision appealed from is therefore reversed, Byers's
entry will be canceled, and Carney will be permitted to make entry of
the tract under his application of October 24, 1894.

RAILROAD GRANT-INDEMNITY SELECTION.

NORTHERN PACIFIC R. R. Co. V. AYERS.

An iudemnity selection of unsurveyed land should e canceled, not suspended to
await survey.

Prior to selection the lands within the idemnity limits of the Northern Pacific grant
are open to settlement and entry.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) uary 18, 1897. (J. L. McC.)

I have considered the case of the Northern Pacific Railroad Com-
pany v. Clara M. Ayers, involving her desert land entry for the E. W of
Sec. 3, T. 8 N., R. 1. E., Bozeman land district, Montana.
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The land described is within the indemnity limits of said railroad,
and was included in the withdrawal of February 21,1872, upon general
route. Upon- the definite location of the line of said road, on July 6,
1882, it was found to be within the indemnity limits, and was ordered
withdrawn by your office letter of June 9, 1883. Said indemnity with-
drawal, however, has been held to be without validity or effect, and
consequently no bar to settlement and entry under the public land
laws.

On March 20, 1885, the company selected lots 1, 2, 3, and 4, the SW. 4
of the NE. 4, the S. 4 of the NW. 4, and the N. 4 of the SW. , of said
See. 3; and on June 23, 1885, it selected the SE. ± of the NE. of
said section.

Inasmuch as Clara M. Ayers' desert-land entry was made (August 5,
.1893), subsequently to the date of said selections by the company, the
latter acquired the prior and paramount claim to such of the tracts as
had been surveyed, to-wit, lots 1 and 2, and the SW. I of the NE. I of
said Sec. 3; and your office, by decision of August 20, 1895, properly
held the desert land entry for cancellation in so far as it embraced said
tracts.

The SE. i of the NE. 1 of said Sec. 3 was, at the date of your said
office decision. unsurveyed; your office therefore held that it was not
subject to selection by the railroad company, and held its list for can-
cellation in so far as it embraced said tract.

The railroad company has appealed, alleging that your office was in
error, (1) in holding that the SE. 4 of the NE. 4 was not subject to
selection by the railroad company, because nsurveyed. It contends
that-

Instead of cancelling the company's selection for the SE. of the NE. i of this
section, the Comrrissioner should have suspended the same to await acceptance of
the survey.

In the case of the Northern Pacific Railroad Company (15 . D., 8),
the company selected lands of which it is said that " after an examina-
tion of the plats," it was found practicable to protract the lines of
survey of the adjoining sections of which survey had theretofore been
made so as to include the two southwest quarters, selected by the com-
pany." Your office rejected the selection. The company appealed,
contending that-
the establishment of thp three corners and the survey of the exterior lines completed
the field survey; and making and filing of the plat of the same by the surveyor
general sufficiently identified the land to admit of their selection.

But the Department affirmed said decision, saying:
No plant of survey of the tracts in question was approved or on file i the district

office or anywhere else at the date of the railroad selections; it follows that said
selections were properly rejected.

The selections were not suspended to await the acceptance of the
survey." I do not think that it would be proper practice to pursue
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such a course, and allowing lands to be "tied up," for an indefinite
period by selections made prior to survey. If such 'a suspended" selec-
tions were to be considered a bar to settlement or entry, they might
better be allowed. If they were to be considered no bar thereto, they
might better be canceled.

(2). The company contends further that, inasmuch as the SE. 41 of the
NE. 1 was nusurveyed, "it was error not to have canceled the desert-
land entry of Clara A. Ayers for the same."

It having been decided that the railroad company has no valid claim
to said SE. I of the NE. 4? the question as to what course the govern-
ment may pursue with regard to Mrs. Ayers' desert-land entry for the
same is one solely between the government and her, with which the
railroad company has no concern.

(3). The question as to whether land within the indemnity limits of
said company is subject to settlement and entry prior to selection has
been decided in the affirmative by the Department in the case of said
company against Jennie L. Davis (19 L. D., 87), and many others.

I concur in the conclusions reached by your office in the decision
appealed from, and therefore affirm the same.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 8, 1887.

LINCOLN V. SOWERS.

The right of purchase under section 5, act of March 3,1887, is not defeated by a
prior adverse application to enter nuder which no settlement right is asserted.

Land subject to indemnity selection, and sold to a purchaser in good faith, as a part
of the grant, may be purchased under said section, though no selection of the
land was made by the company.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. I. L.) nary 18, 197. (E. M. RI.)

This case involves the Sir. of the SE. of Sec. 8, T. 84 N., R. 23
W., Des Moines land district, Iowa.

The record shows that your office, on July 8, 1875, ordered a hearing
in the case of Edward W. Templeman v. Cedar Rapids and Missouri
River Railroad Company, the former having applied to make soldier's
additional homestead entry for the tract in controversy, together with
other land. Subsequently, on February 13, 1879, your office notified
the local officers that it was not necessary to have the hearing ordered,
in view of the decision of the Department holding that a homestead
entry of record, uncanceled, segregated the land and was sufficient to
defeat the grant in behalf of the Cedar Rapids and Missouri River
Railroad Company, made on June 2, 1864 (13 Stat., 95), and the records
of your office showing that one Becktels had made homestead entry for
the try t on February 6, 1863, which remained of record until canceled
on April 29,1872. Your office therefore held that this tract of land was
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excepted fom the operation of the grant in behalf of said railroad corn-
pany. Of this action the attorneys for the railroad company were
notified by letter of October 14, 1893, and the local officers were
instructed to notify Templeman. On March 8, 1894, the local officers
reported that after repeated attempts they had failed to serve him.

On June 26, 1894, the local officers transmitted the application of
George B. Lincoln to make homestead entry of the land'in controversy,
and the alternative applications of James W. Sowers, either to enter or
purchase under section 5 of the act of March 3, 1887.

From. the application of George B. Lincoln it appears that it was filed
on June 14, 1894, and was rejected by the local officers because of the
pending application of Templeman; from which action Lincoln appealed,
asserting that Teinpleman had no interest in and to this tract, as was
shown by a letter from said Templemani to the attorney of Lincoln;
dated Adel, Iowa, January 9, 1894, in which he said, "I have taken up
all of my government lands that are due me." It appears further that
the attorney of Lincoln had sought for Templeman with the intention
of purchasing his preference right, and that this was his reply to such
attempt.

In reference to the application of James W. Sowers, it appears that
this was filed on Jne 18, 1894,-four clays later than that of Lincon,-
and being rejected, Sowers took appeal. Sowers made application to
enter as all adjoining farm homestead, he being the owner of the
remainder of the said SE. 1. It further appears in his affidavit, that
he sets forth that he and his grantors "have been in open, actual and
peaceable possession" of said land " from May 15,1868, until the present
time, claiming to be the owners thereof, and that my claim of title is
derived as follows." And it further appears that the Cedar Rapids and
Missouri River Railroad Comipany, claiming this land under the said
act of June 2, 1864, sold, on May 13, 1868, to one Francis R. Hughes;
and then by regular conveyances of warranty deeds this tract came
into possession of Sowers on February 14, 1880; and he asked that he
be allowed to purchase.

Your office decision of August 1, 1895, passing upon the issues thus
joined, rejected the application of Lincoln and allowed Sowers to pur-
chase under the act of March 3, 1887; from which action Lincoln
appealed.

The section under consideration is as follows (24 Stat., 556, Sec. 5):

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminons with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company, to make payment to the United States for said
lands, at the ordinary government price for like lands, and thereupon, patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
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all lands shall be excepted from the provisions of this section, which, at the date
of such sales, were i the bona dde occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupations
have not since been voluntarily abandoned, as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries, and receive patents therefor: Provided fnrther, That the said section shall
not apply to lands settled upon, subsequent to the first day of December, eighteen
hundred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same, as afore-
said, shall be entitled to prove up, and enter, as in other like cases.

In the case of Jenkins et al. v. Dreyfus (19 L. D., 272), in construing
said section, it was said (syllabus):

The right of purchase under section 5, act of March 3, 1887, is not defeated by an
adverse application to enter made after the passage of said act, nor by an application
to enter pending at the passage of said act under which no settlement right is alleged.

And on the same line was decided the case of the Union Pacific Rail-
road Company v. Norton (on review), 19 L. D:, 524; and also the case
of Sethman v. Clise, 17 L. D., 307.

It is further objected by the appellant, that this land being a part of
an even numbered section, the above cited opinions have no bearing.
While the even numbered sections within the primary limits were not
specifically granted as lands in place, they were by the act of 1861 made
subject to indemnity selection in satisfaction of a loss in place. See
case of Cedar Rapids and Missouri River Railroad Company et al. v.
Herring (110 U. S., 27), wherein it was held that the purpose of the said
act of 1864, among other things, was-

To adjust the amount of lands, to which the company would be entitled under this
new order of things, and to enlarge the source from which selection might be made
for the loss of that not found in place.

And the court further said-
This latter is accomplished by declaring that all the sections within the fifteen-

mile limits shall be subject to sach selection on the same terms on which only alter-
nate sections could previously be selected.

Your office in its decision erred in treating this land as land within
the primary limits and that the entry of Becktels excepted it from the
operation of the grant. Being lands whereof indemnity selection could
be made, the right of selection would exist at any thie when the record
was clear.

In the case of Pierce et al. v. Musser-Sauntry Company (19 L. D,, 136)
it was held (syllabus):

Lands lying within railroad indemnity limits, not required in the final adjustment
of the grant, nor selected on behalf of the same, but sold as a part of said grant to
purchasers in good faith, are of the character subject to purchase under section 5,
act of March 3, 1887.

This would seem to be ample authority for holding that Sowers' appli-
cation to purchase should be allowed, though no selection was made of
this tract by the company.
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In the opinion spra it was said, in speaking of the title of the rail-
road company, It is not necessary that it should be a legal or valid
one. It is sufficient if it be colorable."

For the reason given your office decision is hereby affirmed.

CONTEST ALFIDAVIT-ATTORNEY-NOTARY PUBLIC.

TALLEY . GASS.

In those States or Territories whose laws do not forbid an attorney to adniinister an
oath to a client, the necessary oath to a contest affidavit may be administered
by an officer or notary who is also the attorney of the contestant; but in: States
where the local laws forbid such practice it will not be allowed by the Land
Department.

The case of Werden v. Scblecht, 20 L. D., 523, overruled, and section 13, instructions
of December 15, 1885, 4 L. D., 297, modified.

Secretary Francis to te Com4nissioner of the General Land Office, Jan-
(I. HI. L.) uary 18, 1897. - (C. W. P.)

George I. Talley has appealed from the decision of your office of July
27,1895, dismissing his contest against the homestead entry, No. 933,
of Addie E. Gass, of the SE. 1 of Sec. 15, T. 28, R. 1l, Alva land dis-
trict, Oklahoma Territory.

The ground of said decision is that the affidavit of contest was made
before the contestant's attorney.

At the hearing the defendant moved to quash the- proceedings, on
the ground that the affidavit of contest was not properly verified, it
being sworn to before the contestant's attorney. The register and
receiver overruled this motion, and the case was heard upon the testi-
mony offered. The local officers found for the defendant. The con-
testant appealed. Your office held that it was error in the local officers
not to dismiss the contest on said motion of the defendant, saying:

The affidavit was made before the contestant's attorney. The evidence was before
you that such was the case at the time it was filed, as the affidavit and power of
attorney were on one and the same sheet of paper, and it should not have been
received by you. No notice should have been issued thereon. The Department has
ruled that the affidavit of a party taken before his attorney as notary public, will
not be accepted by the Department,

And you cite the case of Werden v. Schlecht, 20 L. D., 523, as authority
for your decision.

Upon frther consideration of the question presented, the Depart-
ment is led to the conclusion that the doctrine announced in the case of
Werden v. Schlecht, cited by your office, is not sound, and the same
will not be followed.
- In the case of William R. Sutley, 3 L. D., 248, it was held, after a
thorough discussion of the subject, that the Code of Dakota, fairly con-
strued, did not forbid an attorney to administer the necessary oath to
a contest affidavit, and that the contest affidavit, which was executed
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before the contestant's attorney, was not invalid. This decision was
followed in the case of Hopkins v. Daniels, 4 L. D., 126.

The laws of Oklahoma on the subject of affidavits and depositions are
the same as those of Dakota, cited in the case of William R. Sutley,
supra, and such laws not forbidding it the contest affidavit as made in
this case will be accepted.

The rule in such cases hereafter will be that in those States or Terri-
tories whose laws do not forbid an attorney to administer an oath to a
client, the necessary oath to a contest affidavit may be administered by
an officer or notary who is also the attorney for the contestant; but in
States where the local laws forbid such practice it will not be allowed.
Section 13 of the circular of instructions issued December 15, 1885 (4 L.
D., 297-9), is to that extent modified; and the case of Werden v.
Schlecht, so far as in conflict with these views, is overruled.

Your office having dismissed the contest without considering the case
on its merits, the record is returned for such consideration, and in view
of the delay caused by the proceedings already had you are requested to
act upon the case as early as practicable.

FOOTE V. MCMILLAN.

Motion for review of departmental decision of March 7, 1896, 22 L. D.,
280, denied by Secretary Francis, January 18,1897.

COAL LAND-FINAL PROOF-LIFE OF FILING.

SIiOYEN v. HARIS.

A coal land claimant who appears, on the last day of the life of his filing, at the local
office and within the business hours designated by offieial regulations, and is
pre vented from submitting his final proof and making payment at such time by
the receiver's office being closed contrary to said regulations, should not be
regarded as in default, where such proof and payment are tendered on the next
business day.

Secretary Francis to the. Commissioner of the General Land, Office, Jan-
(I. H. L.) uary 18, 1897. (E. B., Jr.)

This is a contest under the coal land law-sections 2347 to 2352,
inclusive, of the Revised Statutes.

The record shows that John Harris filed his coal declaratory state-
ment No. 992, March 23, 1893, for the SE. i of Sec. 16, T. 21 N., E. 7 E.,
Seattle, Washington, land district, alleging that he came into posses-
sion thereof on the twentieth of the same month, and had located and
opened a valuable mine of coal and expended $100 in labor and improve-
ments thereon; that on March 30, 1894, Peter 0. Skoyen filed his coal
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declaratory statement No. 1028, for the same land3 alleging possession
on and since March 21, 1894, and that he had located and opened a
valuable mine of coal and expended 20.00 in labor and improvements
thereon; that on May 21, 1894, Harris applied to purchase the land,
and offered proof and tendered payment therefor; that on July 7, 1894,
after notice of Harris'application, proof and tender, Skoyen filed a pro-
test against the same, on the ground that Harris' declaratory statement

had fully expired by limitation of law before he tendered proof and payment for
said laud, more than fourteen months having intervened between the date of his
alleged possession and the date of his said proof;

that a hearing was duly had in January following; tat on April 2,
1895, the local office decided that although the evidence showed "that
Harris has expended about $2,000 in money and work upon this land
and has acted in apparently good faith," yet by his failure to apply to
enter and tender proof and payment therefor within one year and sixty
days from the commencement of his possession and improvements he
forfeited his right thereto "as against an adverse claimant,", and
rejected his application to purchase, and, in effect, recommended the
cancellation of his coal filing; that on appeal by Harris your office, on
July 2, 1895, decided that Skoyen had failed to show that he had
opened and improved a coal mine on the land, or that he was acting in
good faith, that he did not therefore have a valid adverse claim to the
land when Harris applied to purchase, that Harris, having otherwise
complied with the law, might enter the land after one year and sixty
days from the commencement of possession and improvements, in the
absence of any valid adverse claim, that Skoyen's filing should be can-
celed and Harris' final proof received, and he be allowed, upon pay-
ment, to make entry of the land; and that a motion by Skoyen for
rehearing was denied by your office October 7, 1895.

An appeal by Skoyen brings the case before the Department, error
being assigned as follows:

I. Error to decide that the proof of contestee's good faith is ample and entirely
satisfactory.

II. Error to decide that contestant has failed to show that he was acting in good
faith.

III. Error to decide that contestee's possession must be regarded as having com,
menced upon Mareh 20, 1893, instead of about the middle of February, 1893, the time
he states in his testimony that he came into possession.

IV. Error to decide that Harris made tender of payment on May 21, 1894, or at any
other time; it appearing that tender was not made by him, and that he had no money
of his own or in his possession for such purpose.

V. Error to decide that on said 21st day of May, 1894, when such tender is alleged
to have been made, there was "no valid adverse claim" to the land applied for
by him.

VI. Error to decide that said application of Harris to purchase said land to be
allowed.

VII. Error to decide that the coal declaratory statement No. 1028 of protestant be
canceled.
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VIII. Error to decide that it is immaterial what contestant has done in the way
of improvements pon said land since the day when contestee (Harris) tendered
proof and payment therefor.

IX. Error to refuse said petition for re-hearing.
X. Error to decide that said petition for rehearing alleged o sufficient grounds

for a re-hearing.
XI. Error not to decide-
First: That said final proof and payment by Harris were not made in time.
Second: That the possession of said Harris was commenced in February, 1893, and

that proof and payment should have been tendered in April, 1894.
Third. That the declaratory statement No. 1028 of contestant is a valid adverse

claim to said land and that said contestee had no right thereto as against said
adverse claim.

Fourth: That the work done by the said Skoyen as a basis for said coal declara-
tory statement filing was sufficient and that he was entitled to his full time of one
year and sixty days after taking possession of said land in which to open and develop
the coal deposits thereon and to show his good faith in the premises, and that the
amount of his improvements was not a material question in the hearing upon the
right of Harris to enter said land, it being true that his application to enter was
made too late.

Fifth: That said Skoyen has since and within the life of said filing made such
improvements, and that his good faith is thus demonstrated.

Sixth: The application of Harris to enter said land should be denied and his coal
declaratory statement No. 992 canceled, and that said land be awarded to Peter 0.
Skoyen under his coal declaratory statement No. 1028 and the final proof and pay-
ment tendered thereon.

Upon the question of Harris' good faith the evidence abundantly
sustains the conclusions of your office and the local office. His pos-
session and inprovements have been continuous during all the period
in controversy. He has opened and improved a valuable mine of coal,
and expended $2,000 in money and improvements to that end on the
land. At the hearing his good faith, except as alleged in the protest
and hereinbefore indicated, was openly admitted by the protestant.
Upon the contention of the appeal that Harris' "possession'? com-
menced "about the middle of February, 1893," instead of March 20,
1893, it is sufficient to say that although the evidence shows that Ear-
ris commenced prospecting for coal on the land and did some work
thereon and discovered coal during February, 1893, it does not show
that he had possession of the land or went upon it to take possession
as a claimant under the coal land law until, as alleged in his filing, on
March 20, 1893.

Under the coal land law, as contained in the sections of the Revised
Statutes above indicated, a claimant seeking a preference right to
purchase, and coming lawfully into possession of public coal land, is
entitled, upon continued compliance therewith in good faith, to hold
and possess the same as against any other party claiming under the
same law, for the period of one year and sixty days "after the date of
actual possession and commencement of improvements on the land"
(sections 2349 and 2350, Revised Statutes). This period, in the case of
Harris' filing, within which he might make entry of the land, expired
on Saturday, May 19, 1894.
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Harris testifies that by reason of an attack of rheumatism during
three days preceding the 19th, he was delayed in reaching the local
office, and did not, therefore, arrive there until about three o'clock
P. M. of the 19th with his proof, ad money to pay for the land, when
he found the office closed. It appears from te register's statement
that only the receiver's office was closed, that office closing regularly
at one o'clock P. M. on Saturday to enable the receiver to make depos-
its of public morley. The record, as already stated, shows that tender
of proof and payment was made on Monday, March 21, following.

There is no evidence to controvert the truth of Harris' testimony as
to his previous sickness, and his presence at the land office on Saturday,
May 19, 1894, with his proof and money to pay for the land. The reg-
ister's statement corroborates Harris as to the receiver's office being
then closed. Under the law as expressed in official regulation govern-
ing his attendance, the receiver should have been there at the time
Harris arrived, and thence on until four o'clock P. M. (General Cir-
cular, p. 120.) The law gave Harris until that hour within which to
comply with its requirements. Standing ready to comply within the
time allowed, and being prevented from so doing only by the previous
closing, contrary to law, of the receiver's office, his right should not
thereby suffer any .prejudice or impairment. -Harris' tender of proof
and payment should be regarded in contemplation of law as duly made
at the hour he alleges, and therefore within the specific statutory life
of his claim.

It is unnecessary in this view of the case to pass upon any other
question sought to be raised by the appeal.

The contest of Skoyen is dismissed, and your office decision of July
2, 1895, as herein modified, affirmed.

Harris will be allowed to duly complete his entry, subject, however,
to any valid adverse claim of the State of Washington under its grant
of school lands.

SETTLEMNENT RIGHT-SUCCESSFUL CONTESTANT-RELINQUISHMIENT.

GOTiRLEY V. COUNTRYMAN.

While as between two parties claiming the same tract, the settlement right of one
may not defeat the superior right of the other as a successful contestant, yet if
such contestant thereafter enters the land-, and relinquishes the entry, suqh
settlement right, if maintained, will defeat the subsequent entry of a third
party.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) tary 18, 1897. (C. W. P.)

This case involves the N. j of the NE. 1 of Sec. 28, T. 11 N., R. 3 W.,
Oklahoma land district, Oklahoma.

The record shows that on May 11, 1889, A. G. Blauvelt made, home
stead entry of the above described land; that on October 17, 1889,
William Gourley contested said entry, on the ground that the entry-

10671-VOL 24-4
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man had executed, for a valuable consideration, a relinquishment of
his entry, and had asserted afterwards no claim to the laud; that on
September 30, 1890, Thomas W. Pence contested the entry of Blauvelt,
charging abandonment and the relinquishment of his entry, and that
the contest of Gourley was instituted when the relinquishment was in
his possession, and was speculative and intended to prevent others
from securing any rights pon the land, until he couild sell the relin-
quishment, or hold the land until such time as suited him to make
entry thereof; that on December 21,1891, Gourley filed the relinquish-
ment of Blauvelt and made homestead entry of the said land, together
with the S. of the said NE. . A hearing was had, the contest of
Pence was dismissed. On appeal, your office sustained the action of
the local officers. But upon a further appeal, the Department reversed
your office decision. A motion for review of this decision was denied
on December 24, 1894. See Pence v. Gourley, 18 L. D., 358; d. on
review, 19 L. D., 588. Your office, on January 17, 1895, canceled
Gourley's entire ent ry. On February 14, 1895, Pence made homestead
entry for the N. A of the NE. I of said section 28, and relinquished the
same on July 26, 1895, and on the same day George W. Countryman
was allowed to make homestead entry of the said N. - of the NE. A
On October 15, 1895, Gourley filed an affidavit of contest against
Countryman's entry, alleging settlement dating from November, 1889,
and that he was a resident of the land at the date of Pence's relin-
quishment and Countryman's entry. On February 10, 1896, Gourley
filed an application for reinstatement of his homestead entry, alleging,
in addition to the allegations in his contest affidavit, that Countryman
knew of his settlement and residence when he made entry, and that
said entry was made with the intent to defraud the petitioner of his
improvements.

Your office, by decision of May 14, 1896, held that it was error to
cancel Gourley's entire entry, and reinstated his entry as to the S. j of
the NE. i, improperly canceled, but denied his application for rein-
statement as to the N. 3 of said quarter section.

On June 6, 1896, Gourley filed a motion for review of your office
decision, and with said motion he filed au amendment of his application
for reinstatement, in which it is represented by him, under oath, that
when he purchased the relinquishment of Blauvelt's entry, he did so in
good faith, with no intent of defrauding any one; that he was first
awarded the land by the register and receiver, and the Commissioner
of the General Land Office, and that he felt that he had been greatly
wronged and injured by the departmental decision reversing the action
of your office and the local officers and holding that his contest against
Blauvelt's entry was not in good faith; that the entry made by Pence
was with the intent and design of speculation, and that he never
intended to submit final proof in support of said entry, and that he
is informed and believes he (can) establish by proof that there was a conspiracy
between said Pence and said Countryman to hold said land by said entry so made by
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each of them as aforesaid, for speculative purposes and for the purpose of availing
themselves of the benefit of the amount of money, which said affiant has put into
said tract involved; that each of said parties has known all the time of the claim of
said affiant by virtue of having observed him in opennotorious, visible and adverse
possession of said tract, exclusively occupying and cultivating the same.

Upon this motion for review, your office on July 28, 1896, held as
follows:

Gourley's contention that be was unjustly dealt with by the Department can not
be considered by this office. The action of this office in such cases is subject to
review by the Department, and this office is bound by the final judgment of the
Department. Nor do I see any reason why office decision of May 14, 1896, should be
disturbed on Gourley's charge (that he) was a settler on the land. The Department
held that Gourley had shown bad faith in his dealing with the government and
declared that Gourley had acquired no right by his settlement and residence,

It is true that Pence who secured the cancellation of Gourley's entry has relin-
quished his entry, but it is also true, as held in office decision of May 14, 1896, that
before Gourley asked for a reinstatement of his entry, Countryman's rights acquHired
by virtue of his entry had attached.

It does not appear to me that the charge in reference to Pence's bad faith, or fraud-
ulent design in prosecuting his contest against Gourley's entry is a m aterial one.
Pence's entry is not now the subject of attack, Whatever right was accorded him
by virtue of his contest, has been waived and relinquished to the government.

The fact that Countryman made entry for the land with the knowledge that Gour-
ley had improvements on it, and had asserted ownership thereto, does not invalidate
his entry. Gourley's entry had been canceled as the result of a contest that had been
prosecuted to a final judgment before the Department, and in that judgment it was
held by the Department that Gourley acquired no right to the land by reason of his
improvements and "continuous residence." The land, after Pence's entry was can-
celed by relinquishment, became a part of the public domain, subject to appropria-
tion by entry, and it was not unlawful for Countryman to enter the same even
though he knew of the improvements made by Gourley and his residence on the
land;

and denied the motion for review.
Gourley appeals to the Department.
While I concur in that part of your office decision which holds that

the decisions of the Department of April 5, 1894, and December 24,
1894, are final, as to all matters that preceded the entry of Pence by
virtue of his preference right, as contestant, and think that Gourley's
application for reinstatement of his entry was properly denied, I can
not agree with you that Gourley could acquire no rights by virtue of
settlement and continuous residence upon the land, after the cancella-
tion of Pence's entry.

In the case of Pence v. Gourley the Department did not decide that
Gourley could not acquire a right to the land as against a third party
by his settlement and residence upon the land, but simply as against
the contestant Pence. When Pence relinquished his entry, the land
was restored to the public domain, and if Gourley was then residing on
the land, his settlement right would attach o instanti upon the filing
of Pence's relinquishment, and could not be defeated by Country-
man's entry. (Rickers v. Fisher, 19 L. D., 421.) I therefore think a
hearing shofild be had on Gourley's affidavit of contest, as amended by
his affidavit filed June 6, 1896, and direct that a hearing be had for the
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purpose of determining the rights of the parties, which will be confined
to the question of Gourley's residence upon the land at the time of
Pence's relinquishment and his allegation that there was a conspiracy
between Pence and Countryman to hold the land by the entries made
by each of them, respectively, for speculative purposes and for the
purpose of availing themselves of the benefit of his improvements upon
the land, both parties knowing him to be in possession of the land,
actively occupying and cultivating it.

Your office decisions of May 14, 1896, and July 28, 1896, are modified
accordingly.

ORDE O CANCELEATION-RESIDENCE.

UNITED STATES V. MONTOYA T AL.

The cancellation of an entry without notice to the entryman isvoid for want of juris-
diction.

A homestead entry will not be defeated by the fact that the entryman, through mis-
take, builds his house outside the lines of his land, where in good faith he resides
in the house so located.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. H. L.) nary 30, 1897. (E. B., Jr.)

This is an appeal by Juan de los Reyes Martinez from your office
decision of November 9, 1895, in the case of the United States v. Deci-
derio Montoya and others by which the final homestead entry, No. 685,
made by Montoya September 18, 1892, for the W. of the NE.j
and the E. of the NW. -t of section 20, T. 24 N., R. 32 B., now in
the Clayton, formerly in the Santa Fe, New Mexico, land district,
was reinstated and the pre-emption declaratory statement No. 84,
filed May 28, 1890, by said Martinez, for the same tract, was held for
cancellation.

It appears that said final entry was canceled by your office February
3, 1886, without notice to the entryman, or his transferees, on the
ground that, as reported by a special agent, "Montoya never lived on
the land embraced in his entry," and "the county records show that
Montoya conveyed the land to S. W. Dorsey October 31, 1882, who con-
veyed the same to the Palo Blanco Cattle Co. March 7, 1884;" that at
the instance of said Dorsey, and after a report September 3, 1892, by
another special agent, showing due residence, improvements and com-
pliance otherwise with the homestead law by Montoya, and recom-
mending the reinstatement of the entry, your office, on September 29th
following, ordered a hearing "in order to determine the rights of the
parties to the land involved; that the hearing was duly held, at which
the government, Martinez and the transferees were duly represented,
Martinez having filed, on the second day of the hearing,, an affidavit
charging failure to reside on the land on the part of Montoya; and
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that "from the testimony presented" the local office fund briefly,
" that the land embraced i said homestead entry has not been resided
upon by Deciderio Montoya as required by law," and recommended
that his entry " should be canceled."

The appeal is largely made up of assignments of error relative to the
consideration by your office of "the report of the special agent" and
to the status given Martinez in the case. It is unnecessary to consider
them at any length. Martinez appears to have been accorded all the
rights of a contestant at the hearing, among which were those of cross-
examining witnesses and objecting to testimony, and "the report of the
special agent" (which evidently has reference to the second such report
mentioned above) was only preliminary to the hearing, and is only
referred to in that connection in said decision. The remaining assign-
ments of error are as follows:

Fifth. In failing to hold that the decision of the local officers was binding.
Sixth. In failing to hold that the cancellation of the homestead entry in October,

1885, and all the accompanying proceedings were, at least, p1rnima facie, valid, and
must stand as the valid act of a government official until the illegality of the
proceedings be shown.

Seventh. In reinstating the homestead entry.
Eighth. In holding for cancellation the D. S. filing, and
Ninth. Because of other errors both of law and fact appearing npon the face of

the record.

The cancellation of this entry without notice to the entryman was
void for want of jurisdiction (Drew v. Comisky, 22 L. D., 174, and Cas-
tello v. Bonnie, 23 L. D., 162): so that the cancellation was a nullity,
and in law the entry was intact as though the order of cancellation had
not been made when Martinez's declaratory statement was filed. Such
filing therefore, equitable title having vested in Montoya, gave Martinez
no right whatever to the land.

The testimony taken at the hearing shows that, of the five years
immediately preceding his final entry, Montoya had resided upon the
land in a log house thereon until about 1881, when he moved into a
stone house just built by him about two hundred yards south of the
log house, and which (stone house), as was afterwards ascertained,
had been located, apparently by reason of mistake as to the south
boundary line of the tract above described, upon the NW.- of the
SE. 1 of the said section. In this house he lived until after he made
his final entry for the said tract. It does not appear that he was aware,
at any time prior to final entry, that the stone house was not actually
on his own land. It is well settled that residence in good faith in a
house built by an entryinan by mistake outside the lines of his land
will not defeat his entry (Talkington's Heirs v. lempffing, 2 L. D., 46;
and Smith v. Brearly, 9 L. D., 175).

The Department would doubtless be justified, in view of the evi-
dence and all the circumstances of this case, in holding that this entry
is confirmed by the seventh section of the act of March 3, 1891 (26
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Stats., 1095); on the ground that there was no claim adverse thereto
prior to final entry, and that after such entry and prior to March 1,

1888, it had been sold to a bona fide purchaser for a valuable consider-
ation. No question has been raised at any time by appellant as to the
bona fides of the alleged sales. In view, however, of the facts that the
evidence established the good faith of the entryman as to residence
and shows compliance otherwise with the homestead law, and that no
record evidence of these sales appears among the papers in the case,
only parol evidence appearing on that point, the Department does not
deem it necessary to pass upon the question of confirmation of the
entry under said section.

Your said decision is affirmed. Montoya's entry will be reinstated,
and passed to patent. Martinez's filing will be canceled.

SCC-bOOL LAiND-INDEMNITY ELECTION-STRVEY.

STATE OF CALIFORNIA V. WRIGHIT.

The date of the survey of a township is not fixed by the date of the work in the field,
but by the approval of the plat.

An alleged loss in an unsarveyed township will not authorize a school indemnity
selection.

Secretary Francis to the Commissioner of the General Land Oce, Jan-
( H L.) nary 30, 1897. (0. J. W.)

On July 8, 185, M. J. Wright, as locating agent for the State of
California, made application for, and selected, the E. 4 of the NE. 4 of
Sec. 20, T. 11 S., R. 9 L., Mount Diablo meridian, as indemnity for deficit
in school land, viz: the NW. of the NW. 4 of Sec. 36, T. 9 N., 1. 22 W.,
forty acres; the SW. 4 of the NW. 4 of Sec. 36, T. 9 N., IR. 22 W., 38.78
acres, and See. 36, T. 1 N., R. 16 E., 1.22 acres-eighty acres.

On December 21, 1895, by letter (" K1"), your office held said selection
for cancellation as invalid, because the plat of township 9 north, range
22 west, S. B. M., on file in your office, showed that the only portion of
the township surveyed was section 24.

On March 24, 1896, by letter ("K "), your office acknowvledged receipt
of evidence showing service of notice of letter "K" of December 21,
1895, upon the surveyor general of California, and his failure to appeal
from the decision holding selection for cancellation; whereupon the
cancellation was ordered. The local officers were directed to note the
cancellation on the records of their office and to advise the surveyor
general. They were also directed to give notice to W. W. Wright of
this action, and to advise him that his application to have a portion of
section 20, township 11 south, range 9 east, M. D. M.. reserved and held
for him, for the purpose of a reservoir and dam which he wished to con-
struct, would be made the subject of a separate letter.
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On June 12, 1896, by letter " of that date, referring to office let-
ters "IK" of December 21, 1895, and March 24, 1896, in which school
indemnity selection Ri. & R. No. 216 (State No. 2934) was canceled, your
office instructed the local officers, as follows:

I now advise you that the action abo ve set out is revoked because it was founded
upon a misapprehension of facts and consequently was erroneouis. The said applica-
tion is therefore reinstated. You will note such reinstatement upon the records of
your office, referring to this letter, and notify the State surveyor general of Califor-
nia accordingly. And give notice of this action also to W. W. Wright, who filed in
your office a protest against the said selection on November 2, 1895. The misappre-
hension above mentioned was caused or at least contributed to by the U. S. surveyor
general for California, who furnished Mr. Wright with a certificate to the effect that
the only surveyedlanid in the township was section 24, while, as a matter of fact, the
whole township was surveyed, and a portion of school section 36 therein returned
as mineral in character.

After the caincellation of the selection and before its reinstatement,
the surveyor general of the State of California made application for
its reinstatement, and on April 21, 1896, your office, in passing upon
the same, said in reference to the cancellation formerly ordered: "As
I can see no reason for doubting the propriety of this action, I must
decline to revoke it, and to reinstate the selection upon the records."
Afterwards, i the letter of June 12, 1896, your office, of its own motion,
as for the correction of a mistake in fact, reinstated the State's canceled
application.

On November 2 1895, W. W. Wright filed application to have the
E. I of the NE. 1 of See. 20 reserved for his use for reservoir and right
of way, under the act of March 3, 1891 (26 Stat., 1095), and appended
to said application is the certificate of W. S. Green, U. S. surveyor gen-
eral for California, in which it is stated that the plat of township 9 north,
range 22 west, S. B. AN., oil file in his office, approved by Theo. Wagner,
U. S. surveyor general, December 12, 1879, shows the only portion of
said township surveyed to be section 24, and that a copy of said plat
was duly filed in the United States land office at Los Angeles, January
19, 1880.

On November 16, 1896, your office forwarded a map and papers filed
in the Stockton, California, land office, by W. W. Wright, in which
you recoiuinend that the map be considered in conineetion with this
ease, and be approved subject to all valid subsisting rights, with or
without exception, as to the E. of the NE. j of Sec. 20, so as to liar-
monize with the disposition to be made of said land.

W. W. Wright has appealed from your office decision of June 12,
1896, reinstating the said school indemnity selection, which was can-
celed March 24, 1896.

The errors specified are:
1. In failing to adhere to and sustain the decision of December 21,

1895, which held that there was no valid basis for said indemnity selec-
tion at the date when it was filed, and held the same for cancellation.
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2. Due notice of said decision of December 21, 1895, having been
given to the proper officer of the State of California, and o appeal
having been taken fom said decision, the same became final, and said
indemnity selection was duly canceled by office letter 1'K" March 24,
1896, and it should not be disturbed.

3. After said final action of March 24, 1896, had been taken, an appli-
cation to reinstate the selection was made by the surveyor general for
the State of California, which, on April 21, 1896, was refused, and
should have been final.

4. Error iu undertaking to reinstate said selection upon the ex-parte
application of the attorney here for the State of California, improperly
made, and filed without any notice thereof to applicant Wright.

5. Error not to deny action on such application until due notice was
given to Wright.

6. It was error, after having, on June 1, 1896, recognized Wright as
an applicant for reservoir rights on the land, to reinstate the selection
without considering his intervening rights.

7. In not holding that said alleged basis, T. 9 N., R. 22 W., was not
surveyed until the official township plat and field notes thereof had
been duly approved by the United States surveyor general on January
8, 1896.

The last proposition announced, if found to be true, would control
the case, and render un ecessary the consideration of the minor grounds
of error.

Your office allowed the State's selection in the first instance on an
apparent state of facts, which entitled it to such selection. Afterwards,
your office canceled the selection, on the ground that the facts were not
as alleged, and that no proper basis for the selection existed; subse-
quently, your office reached the conclusion that a mistake was made in
the facts, which demanded the reinstatement of said canceled selection,
and thereupon ordered its reinstatement.

In office letter "K" of December 21, 1895, it is stated that the plat
of township 9 north, range 22 west, S. B. M., on file in your office, shows
the only portion of the township surveyed to be section 24. This was
the reason for holding the application for cancellation. In your office
letter "-G" of June 12, 1896, it is stated: "I now advise you that the
action above set out is revoked, because it was founded upon a misap-
prehension of facts, and consequently was erroneous." The application
was for this reason reinstated.

The township map referred to has been examined. The surveys
included in it run through a series of several years, the actual surveys in
the field closing January 2, 1894, thus antedating the application of the
State to make the selection in question. The plat, however, was not
approved by the surveyor general of the nited States for California
and filed in office until January 8, 1896, which is after the filing of
Wright's application to have the land reserved for reservoir purposes,
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/this application having beei filed November 2, 1895. The fact to which
your office refers, as having been misapprehended, is not purely a ques-
tion of fact, but one of mixed law and fact.

The actual survey of the township in question had been made at the
time the State Ailed application to make indemnity selection, but the
survey had not been approved and the map filed, so the question
remains: Was the township surveyed at the time the State's applica-
tion was filed. The basis of the selection is the mineral character of a
part of section 36 of said township. In the case of Pereira v. Jacks
(15 L. D., 273), it is held, that if land is shown to be mineral in character
by return of the surveyor-general at completion of the survey, it is
excepted from the school grant to California. In the case of Niven v.
State of California (6 L. D., 439), it is held that the grant to the State
takes effect as of the date of the survey.

In the cases cited it is clearly indicated that the date of a survey is
fixed not by the date of the work in the field, but by the approval
and filing of the map. In the case of Southern Pacific Railroad Com-
pany v. Burlingame (5 L. D., 415), it is held that the date of a survey is
determined by the date of its approval. This ruling is not only well
founded, but has been very uniformly followed by the Department,
which is in accord with the ruling of the courts.

The supreme court of California, in the case of Michael Finney v.
James N. Berger (50 Cal., 249), say:

The statutes of this State do not contemplate a sale of the sixteenth and thirty-
sixth sections until the title to the same has vested in the State, and the title to said
sections does not vest in the State until the plat of the survey is approved by the
United States surveyor general.

In the case of Medley v. Robertson et al. (55 Cal., 396), the court hold:

The title to a particular sixteenth or thirty-sixth section does not vest in the State
before the plat of the survey of the township has been approved by the United
States surveyor general; and an application to purchase such land made before the
approval of the survey is unauthorized and void,

The application of the State, as was first held by your office, showed
no proper basis for the selection applied for, for the reason that the
township in which the alleged deficit existed was unsurveyed, and such
application was unauthorized and void, and the selection under it was
properly canceled. It would seem to follow that its reinstatement was
erroneous.

Your office decision of June 12, 1896, is accordingly reversed, and
selection R. & R. No. 216, State No. 2934, is canceled; the map filed by
W. W. Wright is in accordance with your recommendation approved.
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CONFIRMATION-SOLDIERS' ADDITIONAL HOMESTEAD.

DAVID WALTERS.

The confirmation of a soldier's additional homestead entry under section 7, act of
March 3, 1891, is not defeated by the failure of the register to issue the formal
final certificate, where it appears from the record that the soldier complied
with all the requirements of the law and regulations thereunder.

The departmental decision herein of August 3, 1892, 15 L. D., 136, revoked.

Secretary Francis to the Commissioner of the Genercl Land Office, an-
(I. E. L.) uary 30, 1897. (W. A. E)

The Department is i receipt of your office letter of September 24,
1896, asking for instructions relative to the soldier's additional home-
stead entry of David Walters, made July 1, 1875, for the N. I- of the
NE. 4of Sec. 29. T. 28 N., R. 6 E., Susanville, California, land district.

It appears that your office suspended said entry, for reasons not
necessary to set out here, and called for additional affidavits; that the
Sierra Lumber Company, claiming to be the transferee of Walters,
applied to have said entry confirmed under the act of March 3,1891, or
to purchase the land under section 2 of the act of June 15, 1880; that
your office denied this application, and held the entry for cancellation,
the reason assigned for the ruling that said entry had not become con-
firmed under the act of March 3, 1891, being that no final certificate
had issued on said entry; that on appeal to the Department your office
decision was affirmed, in so far as it refused to hold said entry con-
firmed, but the company was awarded the right to purchase the land
under the act of June 15, 1880 (see 15 I. D., 136).

The company having failed to perfect the entry as authorized by said
departmental decision, instructions are now asked as to what action
shall be taken in regard to said entry, in view of the recent decision of
the Department in the case of the Sierra Lumber Company (22 L. D.
690), wherein it was held that a soldier's additional homestead entry,
similar to this, and upon which, as stated by your office, no " final cer-
tificate " had issued, was confirmed under the seventh section of the act
of March 3, 1891.

The original holding of the Department in this case, that Walters's
said additional entry was not confirmed under the act of March 3, 1891,
was based upon the rling in the case of the United States v. Bush (13
L. D., 529). The Bush case,however, involved a cash entry made under
the act of May 28, 1880 (21 Stat., 143), for Osage Indian lands. This
act provided that actual settlers on the Osage Indian trust and dimin-
ished reserve lands in Kansas might, within a certain fixed time, make
proof of their claims, and pay one-fourth of the purchase price, the
balance of the purchase price to be paid in three equal annual install-
ments thereafter. It was held in the case cited that an entry of Osage
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land is not confirmed under the proviso to section 7 of the act of March
3, 1891, until two years have elapsed from date of final payment, as
" final certificate " is not issued until all the payments have been made.

Afterwards, in the case of William R. Sisemore (18 IL D., 441), the
Blush case was overruled, and it was held that when a claimant for
Osage land under the act of May 28, 1880, submits proof of his qualifi-
cations to enter, shows due compliance with law, and makes his first
payment for the land, his right thereto is a vested interest, subject to
the lien of the government for the unpaid purchase money; and the
receipt then issued to him is a " final receipt" that entitles a subsequent
purchaser of the land to the benefit of the confirmatory provisions of
section 7, act of March 3, 1891, if otherwise within the terms of said
section.

Clearly, these rulings in regard to entries for Osage lands have no
direct bearing upon the question of confirmation of soldiers' additional
homestead entries. There are no annual payments, no final proof, to
be made on the latter. All that is required of the soldier is that at the
time he makes his application for an additional entry, he shall file, in
addition to the regular homestead affidavits, special affidavits showing
his identity as the soldier he represents himself to be, his military serv-
ice, the description of his original entry his compliance with law in
regard to said original entry, and his unimpaired right to make addi-
tional entry. He then pays the fees and commissions prescribed by
law, and the receiver's receipt and the register's certificate are issued.
"Final certificate" should also be issued at the same time (General
Circular of 1895, page 29).

The difference between an Osage entry and a soldier's additional
entry is thus very apparent, and the question as to what is sufficient to
bring the latter within the confirmatory provisions of the act of March
3, 1891, is entirely distinct fom the question involved in the Bush and
Sisemore cases.

The seventh section of the act of March 3, 1891, provides that:
All entries made under the pre-emption, homestead, desert land, or timber culture

laws, ill which final proof and payment may have been made and certificates issued,
and to whieh there is no adverse claim oiginatiug prior to final entry, and which
have been sold or icumbered prior to the first day of March, eighteen hundred and
eighty, and after final entry to bona fide prchasers, or incnubrancers, for a valu-
able consideration, shall, unless upon an ivestigation of a government agent, fraud
on the part of the purehaser has been found, be confirmed and patented.

As said above, no final proof is required o a soldier's additional
homestead entry, and the soldier is supposed to do, at the time of making
entry, all that the law requires of him in the matter of filing the proper
affidavits and paying the prescribed fees and commissions.

When the record shows, as it does in the present case and the Sierra
Lumber Company case, that the soldier has complied with all the
requirements, will the failure of the register to issue formal final ertifi-
cate defeat confirmation under the act of March 3, 1891. It was held
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in the Sierra Lumber Company case that it would not, and this ruling
seems to be in accordance with law and equity.

It is a well established rule of the Department that rights of parties
are not impaired through the negligence of the local officers.

As the present case (which has not yet been closed) is identical in all
essential particulars with the Sierra Lumber Company case, and as the
former holding of the Department that Walters's said additional entry
was not confirmed under the act of March 3, 1891, was erroneously
based upon the ruling in the Bush case, the former action of the Depart-
ment herein is revoked and set aside, and the entry will be passed to
patent.

It is not intended by this ruling to change the procedure heretofore
followed in regard to soldiers' additional homestead entries. In other
words, you will still require the receiver to issue " final receipt," and
the register to issue " final certificate," in accordance with the circular
instructions. This ruling merely protects the entryman against the
consequences of neglect on the part of the local officers.

11OMESTEAD-PRE-EMPTION-AkLIENAG-E.

BUTLER V. DAVIS.

A pre-emption filing, or application to make homestead entry, made by an alien prior
to declaration of intention to become a citizen, confers no Tight either underthe
pre-emption or omestead law, and a settler occupying such status is without
protection as against an intervening adverse claim of record.

Secretary Trancis to the Commissioner of the General Lancld Office, Jan-
(I. H. L.) itary 30, 1897. (A. E.)

On June 17, 1886, James J. Butler filed a pre-emption declaratory
statement of his intention to purchase the W. -of the SW. 1, Sec. 28,.
and the S. 3- of the SE. -, Sec. 29, T. 4 N., R. 24 W., S. B. M., Los Angeles,
California. On December 11, 1891, Butler applied to make homestead
entry of the same land; his application was rejected because he failed
to show that he was a citizen, or had declared his intention to become
such. On February 12,1892, Bttler declared his intention to become a
citizen, but did not make new application to enter the land, nor offer to
make proof on his pre-emption filing.

On February 9, 1894, Silas R. Davis made homestead entry for the
land.

On February 17, 1894, Butler's naturalization being completed, he
applied to make homestead entry of the land, and his application was
rejected, because covered by Davis's entry.

On March 4, 1894, Butler filed a contest against Davis's entry, alleg-
ing that Davis had full knowledge of Butler's residence and improve-
ments when he made his entry.
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After a hearing the local office recommended that the entry of Davis
be canceled.

On appeal, your office, on August 21, 1895, h elc that the declaration
of intention made by Butler to become a citizen
could not relate back to the filing of his pre-emption declaratory statement, and thus
beneit him; and his settlement and declaratory statement could not become opera-
tive from its date, because the pre-emption law had been repealed prior thereto.
While it is true that defendant knew of the residence, improvement and claim of
plaintiff at the time he made his entry, yet the plaintiff's failure to properly assert
his claim in time is in no manner due to any act of the defendant.

Your office then decreed that the contest of Butler be dismissed and
the entry held intact.

From this Butler has appealed to the Department.
No argument accompanies the appeal, and the appellant does not

show specifically wherein your holding was contrary to law.
The case has, however, been carefully considered. While the loss of

his home is a misfortune to the appellant, this Department is without
authority under the law to protect him in the face of the intervening
adverse claim of record, which claim was initiated in accordance with
law. The homestead entry of Davis was made at a time when the land
was subject to entry.

Butler was not a citizen and had not declared his intention to become
a citizen at the time of making his pre-emption filing in 1886, or when
he first applied to make homestead entry in 1891.

Said filing and application were therefore without any force or valid-.
ity whatever and be could acquire no right thereunder. Before he
applied as a qualified claimant to make homestead entry of the tract it
had been entered by Davis, whose entry is protected by the law, pro-
vided he complies with its requirements in the matter of settlement,
residence and cultivation.

Your office decision must be and it is therefore affirmed.

SECOND CONTEST-OKLAH6MA LANDS.

CLARK V. RENFRO ET AL.

In a contest between applicants for land in Oklahoma, involving priority of settle-
ment, the question of " soonerism" is necessarily raised as to each party thereto,
whether formally charged or not, and where, in such a contest, evidence is sub-
mitted on said question, and a decision rendered thereon, a second contest should
not be allowed on that question.

Secretary Francis to the Commissioner of the General Land Office, Jan-
(I. Et. L.) uary 30, 1897. - (J. L. McC.)

On May 25, 1889, William T. Renfro made homestead entry for lots
6, 8, 9, and 10, of See. 31, T. 12 N., R. 2 W., Oklahoma City land dis-
trict, 0. T.
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On June 14, 1889, Daniel Page, Jr., initiated contest against Renfro's
entry, alleging prior settlement.

The local officers found that Renfro was the prior settler. Your
office, on January 23, 1892, sustained the local officers, and dismissed
the contest.
- Ten. days later-to wit, on February 2, 1892-Will H. Clark filed an
application to contest Renfro's entry. No action was taken thereon
except to note the date of filing.

On April 3, 1893, Clark filed an amended affidavit, in which he
charged upon information and belief, that Page's claim and contest
were fraudulent, illegal and void, for the reason that he went into the
territory during the prohibited period. His charges were corroborated
merely upon information and belief. This amended complaint was not
acted upon by the local office.

Page in due time appealed from your office decision of January 23,
1892; and on December 5, 1894, the Department reversed said decision,
held that Page had a prior adverse claim, and directed that Renfro's
entry should he canceled upon the completion of entry by Page.

Renfro filed a motion for review of said departmental decision; but
said motion was denied, and the decision of December 5, 1894, re-affirmed
on September 12, 1895 (314 L. and R., 314).

On April 10, 1896, Clark renewed his charges against Page, in a
"supplemental and amended affidavit of contest," in which he alleged
that Page's homestead entry was illegal, for the reason that at the time
it was allowed he (Clark) had a contest pending, which charged that
Page had occupied a portion of the land described in the President's
proclamation of March 23, 1889, daring the prohibited period; therefore
Clark asked a hearing.

Your office on August 19, 1896, denied a hearing, holding:

Inasmuch as Renfro's entry has been canceled, Clark's application to contest the
same is hereby dismissed.

The matter of Page's entering upon the territory during the prohibited period has
beee adjudicated; therefore Clark's application to contest Page's entry is dismissed.

The above language has reference to the fact that, on the trial of the
case of Page v. Renfro, Page, on cross-examination by counsel for Ren.
fro, acknowledged that he passed through the territory in the night,
on a railroad train, two or three days (or nights) before the land was
opened to settlement.

Clark has appealed from said decision on the following grounds:
First. The Honorable Commissioner erred in holding and finding that the question

of defendant Page's qualifications was res judicata, for the reason that the qualifica-
tions of Page as charged in this affidavit of contest were never adjudicated except
upon the statements of the said Page, no disqualification ever having been charged
against him or evidence introduced against him in the trial of the case of Page v.
Renfro, the sole issue in that case being prior settlement.

Second. The Honorable Commissioner erred in holding and finding that the
decision of the government or any officer thereof upon an ex parts showing is an
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adjudication binding upon claimants not parties to that suit, unless the charge of
disqualification was formerly made by way of contest, and evidence introduced
thereunder.

The departmental decision of September 12 , 1895 (on review),
explained how the question of Page's premature entry into the Terri-
tory arose:

A motion (for review) has been filed on behalf of Renfro, the only ground of
error in which that was not considered in the previous decision is the first, namely:
" in not considering the testimony of the contestant, Daniel Page, Jr. (see page 37
of the record, question 2), in that contestant admits that he crossed the corner of
Oklahoma Territory in travelling from Purcell to the Pottawatomie country, April
18, 1889."

A further examination has been made of the testimony upon this point, and it is
found, as alleged, that Page admits that, on April 18, 1889, he crossed from the
Chickasaw country at Purcell, passing through Oklahoma Territory to the Potta-
watomie country. The distance across the Oklahoma Territory at this point to the
Pottawatomie country is about five miles. After reaching the Pottawatomie country
he appears to have followed the Pottawatomie line, travelling north until about
opposite the land in question, being a distance of about thirty-five miles. It was
from this point in the Pottawatomie country that he made his run to the land in
question.

I am of the opinion that the fact of his having crossed the Territory from Purcell
to the Pottawatomie country after which he traveled about thirty-five miles north
within the Pottawatomie country to the point from which he made his run on April
22, did not disqualify him. He certainly gained no advantage by reason of knowl-
edge of the country acquired in crossing from Purcell to the Pottawatomie country;
and while he may be within the strict letter of the law, having entered the country
after the President's proclamation and prior to the day set for the opening, yet under
the peculiar circumstances, I do not think he transgressed the spirit of the law, and
should not be held to be disqualified thereby.

It will be seen that the question of Page's disqualification upon the
allegation of premature entry has been adjudicated; but the applicant
herein contends that such adjudication is not "binding npon claimants
not parties to that suit, unless the charge of disqualification was
formally made by way of contest."

The case (between Page and Renfro) arose upon Page's allegation of
priority of settlement. Before either of them could be permitted to
make entry, he must take the following oath (see General Circular,
page 239):

I, , of , applying to enter a homestead, do solemnly swear that
I did not enter upon and occupy any portion of the lands described and declared
open to entry in the President's proclamation dated March 23, 1889, prior to 12
o'clock, noon, of March 22, 1889.

When the hearing was ordered to determine whether Page or Renfro
was the prior settler, the question as to whether either of them could
take that oath (without which he could not be a legal settler) was
necessarily involved-whether " formally" raised or not. It was raised;
testimony bearing upon that point was taken; and the question .has
been adjudicated by the Department. The case at bar, in my opinion,
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comes within the re that an issue once tried and determined will not
be made the issue of a second con test (Curtin et al. v. Morton, 22 L D.,
91). And this rule is applicable to contestants, claiming a prior right
to lands, as was held in the case of McEvers v. Johnson, 23 L. D., 472.

The decision of your office denying a hearing is affirmed.

SDTITH ET AL. V. TAYLOR.

Motion for review of departmental decision of November 12, 1896,
23 L. D., 440, denied by Secretary Francis, Jaauary 30, 1897.

RAILROAD LANDS-RE1IM1lURSEMENT-ACT OP MARCH 3, 187.

JOSEPH PRETZEL.

The right to reimbursement under the act of March 3, 1887, cannot be recognized if
the title conveyed by the government is paramount to the claim of the railroad
company.

Secretary Jyrancis to the Commissioner of the General Land Office, Jan-
(I. H. L.) ary 30, 1897. (P. J. C.)

This is an application for reimbursement under the act of March 3,
1887, 24 Stat., 550 (5 L. D., 627), made by Joseph Pretzel. The gov-
ernment issued its patent to him, August 20, 1881, for the E. of the
NW. J, Sec. 27, Tp. 3 N., R. ., 6th P. M., Beatrice, Nebraska.

iHe alleges that the tract was embraced in the grant to the State of
Kansas for the use of the St. Joseph and Denver City Railroad Com-
pany, by act of July 23, 1866 (14 Stat., 210); that the iKansas and
Nebraska Railway Company of Kansas, the transferee of the grant, by
its trustees, on November 15, 1881, conveyed the tract to one W. Prin-
gle Mitchell; that, in order to remove the cloud from his title, he did,
on June 7, 1883, pay to Mitchell, "who claimed prior and paramount
title to said land" by virtue of his deed aforesaid, the sum of eighty
dollars, and received a quitclaim deed from Mitchell for the land;
"that he has not been sued and subjected to any judgment, but that
he paid the sum demanded of him," and believes he ought to be reim-
bursed under said act of March 3, 1887.

It appears that your office, by letter of May 16, 1895, addressed to
an attorney in Nebraska, in relation to "the claims of Franz Rothe-
mier and Joseph Pretzel for reimbursement" stated,
that the title held by said parties from the railroad company is paramount to the
title given by the government, as the land had passed to the railroad company prior
to the date of the patents issued to Rothemier and Pretzel.

Your office required some additional evidence to show no transfer or
incumbrance of their title under government patents. This additional
evidence was also required by letter of July 25, to the Nebraska attor-
ney, also of August 22, 1895, to local attorneys.
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By letter of December 19, 1895, in passing upon the Pretzel claim, it
was said:

I have to inform you that upona re-investigation of the evidence and facts in the
case, I fail to find that there has ever been a similar case presented and acted upon
by this office, in which a decree of court was rendered on account of priority of the
railroad grant.

The records of this office show that on March 7, 1870, Gerhard Bosch made home-
stead entry No. 3914, for the E. i of NW. and NW. of NW. 2, Sec. 27, Tp. 3 N.,

E. 1 H., canceled for abandonmient April 5, 1872.
The rights of the St. Joe and Denver City Railroad Company did not attach until

March 28, 1870, and as this land was segregated by virtue of prior homestead entry
No. 3914, it was excepted from the grant to said railroad company.

On April 22, 1872, Joseph Pretzel made homestead entry No. 6509 for the E. of
NW. , Sic. 27, Tp. 3 N., R. I E., and at that date the railroad company had not
selected said tract, and hence the title derived from the United States, based upon
homestead entry No. 6509, is a valid one.

The claimant does not show that the government patent has been set aside by a
decree of court on account of priority of the railroad grant, nor am I aware of a case
similar to this, in which the court held that the railroad had the paramount title.

The claim was therefore denied, and the patent and quitclain deed to
the government made by Pretzel were returned to him.

A motion for review of this decision was filed by applicant, and as a
ground therefor it was contended that the letters of your office of May
16, July 25, and August 22, 1895, were a final adjudication of the right
of Pretzel to reimbursement; that by reason of these decisions this
question was res adjudicact. This motion was denied on the ground
that the prior instructions given were upon the hypothesis that the
railroad title was paramount, when, as a matter of fact, it was shown
not to be by the records of your office, and the whole matter still being
within the jurisdiction of your office, it had the authority to revoke
the former decision and render judgment in accordance with the record.
(Littlepage v. Johnson, 19 L. D., 312.)

The applicant prosecutes this appeal, assigning error in your office
decisions in holding that his claim does not come within the provisions
of the act of March 3, 1887; that the railroad company's title was not
paramount to that of appellant, and in overruling the motion for
review.

It was not error in your office to decide this matter according t the
record facts as subsequently disclosed in your office. Even if the
former letters could be dignified into a decision, the later discovery of
the actual condition of the subject-matter of the controversy, while
your office still retained jurisdiction, would not prevent it from decid-
ing it according to the facts.

The fact that the land was excepted from the grant by reason of a
prior homestead entry is sufficient in itself to defeat the claim for reim-
bursement. By reason thereof the title conveyed by the government
is paramount to the claim of the railroad company.

This finding renders it unnecessary to discuss any other feature sug-
gested by the record.
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FEES-DESERT LAND- STATE SELECTIONS.

T. J. FOSTER ET AL.

On the location of desert lands by a State under the fourth section of the act of
August 18, 1894, the register and receiver are each entitled to a fee from the
State of one dollar for each final location of one hundred and sixty acres.

Secretary Frangis to the Comnigissioner of the General lEand Office, Jan-
(I. H. L.) itary 30, 1897. (J. L.)

This case involves a question of law affecting administration:
Have the registers and receivers, in the location of lands by a State

under the fourth section of the act of August 18, 1894 (28 Statutes,
372-422), the right to demand a fee of one dollar for each officer for
each final location of one hundred and sixty acres, to be paid by the
State making such location, in accordancewith the first clause and the
seventh subdivision of section 2238 of the Revised Statutes of the
United States?

The case arose in this way. On August 28, 1896, the register and
receiver at Buffalo land district, Wyoming, telegraphed your office as
follows:

Are we to accept State selections under act of August 18, 1894, without fees.

On the next day, August 29, your office replied by telegraph as
follows:

Accept lists under section four act of August 18, 1894, without fees, according to
office letter of March 21, 1896. Copy will be sent.

And on the same day your office by letter "F" confirmed the tele-
gram, and transmitted " a copy of so much of said letter to the Hon.
Secretary in relation to Idaho list 1, under the same act, as decides this
question of fees." Said letter to the Secretary was dated March 21,
1896.

On August 31, 1896, your office by letter "M" instructed the receiver
of public moneys at Buffalo, Wyoming, to return to the State of Wyo-
ming all moneys paid as fees on selections of desert lands under the
4th section of the act of August 18, 1894 (28 Statutes, 372-422) " as fees
are not properly chargeable on such selections."

On September 20, 1896, the register, T. J. Foster, and the receiver,
F. B. Proctor, in a joint letter respectfully requested your office to
review and reconsider the decisions aforesaid affecting their fees and
greatly reducing their official compensation.

On October 5, 1896, your office by letter "M " denied the application
for review, but said:

If you are under the impression that fees are properly chargeable on selections
under the act of August 18, 1891, the proper course for you to pursue is to appeal
from the decision of this office.
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Whereupon the register and receiver jointly appealed to this Depart-
ment.

By reference to the Secretary's letter, dated April 21, 1896, in reply
to the Commissioner's letter dated March 21, 1896, it will appear that
the Secretary did not consider or decide the question raised in respect
to the fees in controversy. That question is now distinctly presented
for adjudication, unembarrassed by any previously expressed opinion
by this Department.

The opinion and ruling contained in your office letter "F," dated
February 20, 1895, and addressed to the register and receiver at Chey-
enne, Wyoming, is clearly right. The opinion expressed in your office
letter "F," dated March 21, 1896, and addressed to the Secretary, is
erroneous.

Section 2238 of the Revised Statutes provides that:
Registers and receivers, in addition to their salaries, shall be allowed each the fol-

lowing fees and commissions, namely:

Seventh. In the location of lands by States and corporations under grants from
Congress for railroads and other purposes (except for agricultural colleges), a fee of
one dollar for each final location of one hundred and sixty acres; to be paid by the
State or corporation making such location.

By the fourth section of the act of August 18, 1894, Congress agreed
upon certain terms and conditions prescribed, to bind "the United
States to donate, grant and patent to the State free of cost for survey
or price, such desert lands not exceeding one million acres in each
State," as the state might within ten years after the passage of the
act, cause to be irrigated, reclaimed, occupied and cultivated (to the
extent of not less than twenty acres in each one hundred and sixty acre
tract) by actual settlers. There is nothing in this act tending to repeal,
modify or in any way affect the law contained in section 2238 aforesaid.
The express limitations-free of cost for survey, and free of price-by
necessary implication exclude any other exemption from the usual costs,
fees, charges and expenses attending the administration of the Land
Department in such matters.

Your office decisions appealed from are hereby reversed. Your office
will direct registers and receivers, on the location of desert lands by a
State under the fourth section of the act of August 18, 1894, to require
the State to pay for each officer a fee of one dollar for each final loca-
tion of one hundred and sixty acres, as prescribed by section 2238 of
the Revised Statutes. Your office will also notify any State or States
having applications under said fourth section pending and undeter-
mined. in which said fees have not been paid, that action upon their
applications will be suspended, until after they shall have paid to the
local officers the fees due in accordance with the aforesaid section 2238,
and this decision.
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SWAMP LA NfD-STRVE1Y-CHARACTER OF LA2D.

STATE OF CALIFORNIA ET AL. V. UNITED STATES E;T AL.

Where it is apparent from the record that in the survey of a township, a large body
of land adjacent to a navigable lake has been omitted from actual survey,
through the establishment of a meander line between alleged swamp and dry
lands, instead of at the true shore line of the lake, a survey of the lands so
omitted should be made.

The claim of a State under the grant of swamp lands must fail if it does not appear
that the lands were of the character granted at the date of the grant.

Secretary 1Francis to the Commissioner of the General Land Office Jan-
(I. H. L.) vary 30, 189. (J. L.)

This case involves the lands described in the following petition, situ-
ated in San Francisco land district, California.

By a petition dated May 29, 1890, John A. Fairchild, Annie Fair-
child, Jerome P. Churchill, F. E. Wadsworth, Mary Wadsworth, F. S.
Ackerman, Elisha De Witt, Helen Martin and William Lennox,
describing themselves as "applicants for the government title to the
swamp and overflowed lands hereinafter described," requested the gov-
ernor of the State of California to apply to the United States surveyor
general for the State of California, for an immediate survey of the fol-
lowing described swamp and overflowed lands, to-wit:

Fractional portions of sections twenty-two (22), twenty-seven (27), twenty-six
(26), twenty-five (25), thirty-five (35), and thirty-six (36), all in township forty-eight
(48) north of range one (1) east, M. D. AL.

Fractional portions of sections seven (7), eight (8), nine (9), sixteen (16), seventeen
(17), eighteen (18), nineteen (19), twenty (20), and thirty (30), all in township forty
seven (47) north of range two (2) east, M. D. M.

In support of this petition and as part thereof, they filed the affi-
davits of Jerome Churchill, John A. Fairchild, John Q. Hendricks,
and David Ream, respectively.

David Ream made oath:
That all of the unsurveyed land in townships 48 north of range 1 east M. D. M.,

and 47 north of range 2 east, NI. D. M;, which lies west of a meandering ridge or
elevated strip of land extending from a point near the center of the eastern boundary
of section sixteen (16) in township forty-seven (47) north of range two east, M. D. M.,
northerly to the northern boundary lite of said Siskiyou county, which is also the
northern boundary line of the State of California, (and which said ridge or strip of
elevated land forms the natural western boundary of the shore of Little Klamath
lake-a portion thereof), was in the said year of 1874, and ever since it has been,
swamp and overflowed land.

John Q. Hendricks in his affidavit, qualified the foregoing statement
of David Ream, by inserting after the word " all," the words, " or nearly
all;" and by substituting the year 1872 instead of "1874."

Jerome Churchill in his affidavit made oath that:
All the unsurveyed portion of said last mentioned townships lying west of a cer-

tain ridge, or elevated strip of land, which forms the western boandary of Little
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Klamath lake proper, (and which said ridge or strip of elevated land extends from
a point near the center of the eastern boundary line of section sixteen (16) in town-
ship forty seven () north of range two (2) east, Mi. D. M., in a general northerly
direction, with various indentations, untilthe said ridgereachesthe northern bound-
ary line of said Siskiyou county), was, on the occasion of afflant's first visit in
1865, and ever since it has been, swamp and overl owed land.

John A. Fairchild in his affidavit, modified Churchill's statement
aforesaid by inserting the year 1858 instead of "1865."

In pursuance of said request, the governor of California, on Septem-
ber 3, 1890, in accordance with section 4 of the act of July 23, 1866,
entitled "An act to quiet land titles in California," (14 Statutes, 218-
U. S. Rev. Stat., Sec. 2488), filed with the United States surveyor gen-
eral an application to have segregation surveys made of the above
described lands, representing and describing what land of the said
lands, was swamp and overflowed under the grant, according to the
best evidence that can now be obtained. The governor forwarded with
said. application the petition and affidavits aforesaid, aind a copy of a
plat of survey of said and as made by the county surveyor of Siskiyou
county, California. Counsel were employed by the State authorities to
represent the State and the swamp land claimants; upon condition that
the State " sha]l not be held responsible for any costs or expenses in
the matter."

On March 2, 1891, the U. S. surveyor general transmitted to your
office for instructions, all the papers in the case, including all papers,
plats and field notes that had accumulated in his office in consequence
of correspondence with the State surveyor general.

Ou May 29, 1891 (by letter "B "), your office, " without passing upon
the merits of the application," denied it, because there were " no funds
applicable for such character of surveys." Subsequently the swamp
land claimants deposited money to pay the expenses of the survey
requested by the governor. And on September 11, 1891, eighteen per-
sons claiming to be homestead settlers upon the lands involved, to-wit:
Will B. McGill, Henry N. Beal, M. Brownell, James Hayes, Joseph
Knight, J. Thackery (or Thackara), J. Doyle, A. Defreits (or Defratas),
J. Randall, F. Kenney, C. McManners, B. F. Oatman, S. Andrews, J.
Browning. F. Oatman, T. Snith, Augustus Man sfield, Jack White
and D. W. Inman, intervened, by filing a petition in which they deny
the claim of the State of California and the swamp land claimants, that
the lands involved are or were swamp and overflowed lands made unfit
thereby for cultivation. On the contrary, they al]eged that said lands
were and are good agricultural lands, susceptible of cultivation by the
ordinary means of farm tillage; and that crops of wheat, oats, barley,
corn, grasses and garden vegetables, now grow upon said lands by the
application of the ordinary processes of agriculture. In their petition
they described severally the tracts of land occupied by the settlers
respectively, and upon which-they alleged-they reside with their
families, forming a prosperous agricultural community, with dwelling
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houses, barns and fences, public roads,, a United States post office
(Brownell), and a public district school house attended by fifteen pupils.
They pay taxes, and are in all respects under the goverun ent of the
regular State and county officers.

Thereupon the homestead settlers prayed that the lands be officially
surveyed, with a view to determining the respective rights of the State
of California and the swamp land claimants on the one hand, and of the
United States and the homestead 'settlers on the other; in order that
they may be able to make their entries according to law.

All parties to this controversy in their statements or pleadings agreed,
(1) that the lands involved have never been officially surveyed; (2) that
said lands lie outside of Little Klamath lake; (3) that the true bound-
ary of the lake is the ridge or elevated strip of land hereinbefore
described; and (4) that said lands should now be officially surveyed.
They differed only as to the character of the lands; which can be deter-
mined as to each smallest subdivision, only after an official survey.

On January 7, 1892 (by letter "E"), your office rejected the applica-
tion of the governor of California "to have segregation surveys made
of the above described land; bt instructed the surveyor general to
call a hearing as provided in the fifth subdivision (or paragraph) of sec-
tion 2488 of the Revised Statutes of the United States, "to determine
the character of the lands in question at the date of the swamp-land
grant, namely, September 25, 1850.',

The hearing began on June 14, 1892, and was closed on August 20,
1892.

On September 16, 1892, the surveyor general rendered his decision as
to the lands situated in township 48 range 1 east, as follows:

In view of this undisputed evidence, corroborated by a personal inspection of the
land, I am of the opinion and so decide that the land in question was swamp and
overflowed at the date of the passage of the swamp land act of September 28, 1850,
and as such should inure to the State.

On May 6, 1893, he surveyor general rendered his finding as to the
lands situated in township 47 north, range 2 east, as follows:

In couclusion it is my opinion that the lands under consideration embraced both
swamp and overflowed laud and public land (meaning dry and arable lands), at the
date of the passage of the swamp land act of September 28, 1850; but as the official
subdivisional surveys have not been extended over this land, it is impossible to give
either public, or swamp land an official designation. Such being the case, a decision
must be postponed until the necessary survey shall have been made.

It is my judgment that the official plat on file in this office, of township 47 north,
range 2 east, M. D. M., is erroneous; that there is a body of land in said township
which did and does exist, where a lake is alleged to exist; that the same is not a
tract of land notoriously and obviously swamp and overflowed.

That a portion of said laud is public land fit for, andnow settled upon and improved
as, agricultural land; that portions of the said tract are swamp and overflowed; that
before the character of these lands can be fully determined by legal subdivisions
necessary to final adjudication, the public surveys must be extended over the same;
and until such is done a decision as to the character of each forty acre tract must be
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postponed, and for that purpose I recommend- an immediate survey of all surveyable
land in said township lying outside of the meander line shown on the official plat.

On March 20, 1894, your office decided that the lands described in
the governor's application for a survey, were not swamp and overflowed
lands made unfit thereby for cultivation, within the intent and mean-
ing of the swamp land grant of September 28, 1850, and thereupon
disallowed the claim of the State thereto and rejected the governor's
application for a survey. Your office further found and decided:

That "for many years (prior to 1874 and doubtless in 1850), the waters of Little
Klamath lake covered all of the lands which were subsequently found to be situate
outside of the meander line established by McKay in his survey of 1874 and 1879," and
" that lands covered by an apparently permanent body of water at the date of the
swamp land grant are not of the character contemplated by said grant." . . . "It
therefore follows that as the lands which were embraced in the so-called ' impassible
tale swamp "' in T. 47 N., R. 2 E., M. D. M., at the date of the official survey in 1874 and
1879, were in 1850 no doubt fully and completely covered by the waters of the Little
Klarnath lake, no testimony to the contrary having been submitted, and as the lands
are now admitted to be in the main adapted to agriculture, it is apparent that the
State of California has no claim thereto under the swamp land act of September 28,
1850. The application of the governor of the State of California on September 3,
1890, for a segregation survey of said lands was rejected for reasons set forth in office
letter " E " of January 7, 1892. The claim of the State to said lands, on the assump-
tion that the same were swampy and overflowed on September 28, 1850, is hereby
disallowed.

Your office then proceeded to state, that
an examination of the official records shows that all of the lands in the several lots
in sections 18, 19 and 30, abutting on the official meander lines of Little Klamath
lake, have been disposed of; also, with the exception of two lots, all of the similar
lots in sections 17 and 20. With the exception of lot 1 in section 34 and lots 1 and 6
in section 35, the title to all of the remaining lands adjacent to and closing on the
meander lines, is still vested in the United States.

And after referring to the case of "Lake Malheur" reported in 16
L. D., 256, and others, your office decided as follows:

It therefore seems clear that the requisite exterior, meander and subdivisionat
lines in T. 47 N, R. 2 E., M. D. N., should be extended, where the title to the lands
up to the shore line remains in the government, and you are accordingly hereby.
authorized to award a contract to a competent and reliable deputy surveyor for the
extension of said lines. This authorization, however, must not be applied to any
portion of the uncovered or recession lands in said township where the titles to the
lots adjoining the original meander lines of Little Klamath lake in sections 17,
18, 19, 20, 30, 34 and 35, as hereinbefore detailed, have been disposed of; it being
held in those cases that the riparian rights of said adjoining proprietors must be
recognized.

In respect to "the alleged swamp and overflowed lands in the frac-
tional portions of sections 22, 25, 26, 27, 35 and 36, in township 48
north, range 1 east, M. D. M., as claimed by the State of California
under the swamp land grant of September 28, 1850, your office found
the facts as follows:

1. In the absence of evidence to the contrary, and in view of the admitted condi-
tion of the lands in 1887, as shown by the returns of the county surveyor, it appears
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fair to presunme that at the date of the samp grant in 10 the lands in question
were covered with water, and were in no sense swamp land as contemplated by the
statute. It is held by the Department that land covered by an apparently perma-
nent body of water at the date of the swamp grant is not of the character contem-
plated by said grant.

2. The official records do not show that the title to any of the lands in T. 48 N.,
R. 1 E. (except to the swamp lands in sections 21. 22, 27, 28, 33, 34 along Hot creek,
and in section 36, all of which are designated as swamp on the official plat), has
passed from the government.

And thereupon your office decided as follows:.

For reasons herein set forth, the application of the State of California that the
lands in the designated fractional sections in T. 48 N., R. 1 E., M. D. MW., be declared
as swamp and overflowed land within the intent and meaning of the swamp land
grant of September 28, 1850, is hereby rejected.

The application for the survey of these lands was rejected for reasons stated in
office letter "E" of January 7, 1892; I know of no reason why the said action should
be reversed, and the same is reaffirmed.

Subsequently your office overruled a motion for a review of said
decision; and thereupon the homestead settlers aforesaid appealed to
this Department.

The State of California and the swamp land claimants have not
appealed; and to that extent at least they seem to have acquiesced in
the decision of your office, and to abandon all claim of the lands in
question under the acts of September 28, 1850, and July 23, 1866 (14
Statutes, 219). This conclusion is placed beyond all doubt by the fact,
that the swamp land claimants have employed special counsel to resist
and oppose the homestead settlers' appeal. On page 2 of the brief
filed by said counsel it is said:

The present brief is filed on behalf of John A Fairchild and others, who are own-
ers of tracts adjoining a portion of the land in controversy, and who seek an affirm-
ance of the Commissioner's decision establishing their title as riparian owners.

The plaintiffs manifestly expect, under color of riparian rights as
recognized and enforced by your office decision, to accomplish the
same practical results that they had hoped to attain by their petition
as swamp laud claimants.

Following the method adopted by the surveyor general and also by
your office, this.Department will consider the two townships separately.

Township 47 N., R. 2 E., M. D. M.

This Department concurs in your office finding that on September
28, 1850, the lands embraced in T. 47 N., R. 2 E., M. D. I., were not
swamp and overflowed lands made unfit thereby for cultivation; and
your office decision disallowing the claim of the State of California to
said lands under the swamp land act of September 28, 1850, is hereby
affirmed.

As was said in the case of Oregon v. Porter, 22 L. D., 156-159:

When after the lapse of more than (forty) years,-after the death of a generation
of men-persons claiming to be assignees of the State, go out to search for lands
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which were swanp aDcl overflowed in (1850), they must expect to fild the burden of
proof aggravated, but not shifted: Especially if the lands they may select, be not
now swamps, but the productive farms and healthy homes of industrious citizens.

Your office erred in assuming that Little Klamath lake is a non-navi-
gable lake. In fact, it is a navigable lake, eighteen or twenty miles
long and tell or twelve miles wide, lying about one half in California
and half in Oregon, with well-defined shores full of deep water, over
which there is now, and for maniv ears has been, carried on useful and
profitable interstate commerce of freiahtsant passengers in steamboats
and other vessels. (See record of testimony, pages 614, 615, 621 and
622.) The cases (ited and quoted in your office decision, in respect to
riparian rights, and lands acquired by accretion or reliction, are not
relevant in this ase.

Your office erred in finding as follows:

In the absence of any testimony sho-wing the character of the lands in T. 47 N. - R.
2 E., at the date of the swaimp land grant (September 28, 1850), ta-ken in conjunc-
tion with the admitted condition of the ipassable tale swallp" in 1874 and 1879,
the conclusion is reached that for miany years (prior to 1874- and doubtless in 1850),
the waters of Little lamath lake covered all of the lands which were sbsequently
found to be situate outside of the meander line established by McKay in his survey
of 1874 and 1879.

The testinony does not sustain said conclsion.' The topography
of the neighboring country as shown in evidence, proves conclusively,
that it is physically ipossible, that the lands referred to, could have
been covered in 1850, or in 1874, or in ISSO, or at any other time, since
1850, by the waters of Little Klamath lake. -

In the month of July, 1874, when United States deputy surveyor
Alexander McKay made his survey of said township, he ran and estab-
lished a meander line to mark the boundary between the 'h plateau" of
arable public land and the lands which he considered swamp and over-
flowed and unfit for cltivation. Then and there, between that meander
line and the shore or water line of the distant lake itself, there lay
uncovered and visible to the eye, a tract estimated to contain 7,080.69
acres of land, which he, the deputy surveyor, did not survey, but
designated on his plat and in his field notes as " swamp and overflowed
land."

Moreover, if it were true that in the year 1850, said 7,080.69 acres
constituted part of the bed of Little Klamath lake and were entirely
covered by its waters, that fact (if shown), would be immaterial and
irrelevant in this case. If in the interval between 1850 and 1874, said
7,080.69 acres had been brought to the light, by accretion or by relic-
tion-by the gradual accumulation of earthy matter or by the reces-
sion of the waters of the lake-such increment of land would have
been in 1874 the property of the United States as the sole owner dur-
ing that period of time.

The only colorable evidence to be found in this record tending to
support your office finding "that for many years (prior to 1874 and
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doubtless in 1850), the waters of Little Kilamath lake covered all the
lands which were subsequently found to be situate outside of the
meander line established by McKay in his survey of 1874," is one of
the plats or maps of T. 47 N., R. 2 E., 1. D. M., now on file in your office.
This map bears the certificate of the surveyor general in the following
unusual form:

The above map of township No. 47 north, range No. 2 east, Mount Diablo meridian,
has been constructed in accordance with instructions from the General Land Office
dated November 26, 1879, from the field notes of the surveys thereof on file in this
office.

THEO. WAGNER,
Surv. Gent. Cl.

SURVEYOR GENERAL'S OFFIcE,
San Franeisco, California, February 3rd, 1880.

There is another plat or map of said township also on file in your
office (and bound in the same volume 27 with the other), which bears
the surveyor general's certificate in the usual form, as follows:

The above map of township No. 47 north, range No. 2 east, Mount Diablo meridian,
is strictly conformable to the field notes of the surveys thereof, on file in this office,
which have been examined and approved.

THEO. WAGNER,
SURvEYOR GENERAL'S OFFICE, Sarv. Gent. Gala.

San Franisco, California, Noventber 13, 1879.

The history of these two maps of the same township as compiled
from the official papers now before me, will make it clearly manifest
that your office committed errors in holding (1) that the lands in ques-
tion were once part of the bed of Little Klamath lake; (2) that the
fractional lots shown upon said maps, abutted upon or were adjoining
to the shore line of said lake; and (3) that the owners of said lots had
riparian rights which must be recognized.

The date of McKay's contract with surveyor general Hardenburg
was October 6, 1873. McKay began his survey on July 7, 1874, and
finished it on July 20, 1874:-except as to four courses, which he (the
deputy surveyor), in his field notes calls, "Meanders of Little Klamath
lake and outer line of tule and swamp unfit for cultivation." "This
water line was run on the ice February 19, 1879," as hereinafter stated.

McKay did not return his field notes to the surveyor general's office
until 1877; when they were returned to him for the reason "that they
were not sufficiently explicit as to the meander line of Kilamath lake as
run by him." "The notes were again returned by Mr. McKay April 3,
1879, with the explanation that the long delay had been occasioned by
the necessity of waiting until the ice had formed so he could re-run
the meander line as directed by the office; " and with an amendment
to the field notes in the following words:

Meanders of Little Klamath lake and outer line of
tale and swamp unfit for cultivation.

Commencing at the end of the 13th course as reported,
in the meanders of See. 25 of the inner meander line
between arable land and swamp and overflowed land
unfit for cultivation.
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Course. fist. .emniarks.
S. 75o W. 101.50
N. 200 W. 253.00
N. 3 W. 50.00
N 330 W. 100.00 To Sec. and meander cor. between Sees. and 33

on the north boundary of the township. Note. This
water line was run on the ice Feb. 19, 1879.

Surveyed by
AIt1X. MCKAY.

On September 29, 1879, Surveyor General Theo. Wagner, accom-
panied by one of his deputies as compassman, went in person upon
the premises, and "carefully retraced the line of segregation of the
swamp and overflowed land from the dry land."

I found (he said in his report to your office of November 14, 1879), that said line
was properly established; and that the meander line of Mr. McKay's survey had
been properly run upon the shores of the lake, and might have been established at
any time by submitting to a little inconvenience and wading through the mud-the
waiting for the formation of the ice being wholly unnecessary.

And on November 13, 1879, the surveyor general certified the map
which had been prepared i strict conformity with the field notes of
the surveys of the township examined and approved, as first made by
Deputy Surveyor McKay ad afterwards by the surveyor general in
person. The face of the nap itself, and the application to the map of
the calls of the field notes of the meanders of the swamp and he lake
respectively, show that in 1874 and 1879 there was in existence,
uncovered and visible to eye, a body of land called "swamp" by the
surveyors, and containing by estimation 7,080.69 acres, which was care-
fully segregated from the arable land and from the lake, by the inner
and the outer meander lines delineated and described.

On November 26, 1879, by letter "E" addressed to the surveyor
general, your office,

-found the returns of survey defective and irregular .in that
neither the exterior meanders nor subdivisional lines were actually established in
the field; . . . . but the line called the outer line of tule &c., or segregation
of the impassable swamp from the open lake, although run and measured on the ice,
was not marked in any manner, neither was there any subdivisional corner set or
driven in any part of the "impassable swamp."

Your office then proceeded to say:
U~nder these circumstances the survey as a whole, cannot be approved by this

office, and is therefore rejected in so far as relates to the running of said "outer
meander line" and the consequent platting of swamp lands.

I have to direct that upon receipt hereof, you will make annotation upon the plat
and field notes of this survey, of my decision, and prepare a new plat showing the
surtey of the township only to the "inner meander line," so called by the surveyor.

It is plain that the phrase "inner meander line" was understood by
all parties to mean the meander line between arable land, on the one
side, and swamp and overflowed land unfit for cultivation, on the other;
and that the phrase " outer meander line," meant the line along the
shore of the lake proper, close to the water's edge, separating the water
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of the lake from the swamp and overflowed land. The objection of
your office embraced only the four meander courses copied above, which
were run and measured on ice (and which on the map first returned,
marked the western boundary of Little Klamath lake); and "the con-
sequent platting (imaginary) of swamp lands." Your office distinctly
recognized "the inner meander line so called by the surveyor"-not as a
meander of Little Klamath lake-but as the line of demarkation between
the lands high and arable, and the lands alleged to be swamp and over-
flowed; and plainly directed the surveyor general to "prepare a new
plat showing the survey of the township only to that line," which was
in fact the extent of McKay's actual survey. Your office thus approved
the plat and survey and field notes first returned, so far as courses
had been rn, lines meandered, and corners established, actually, in
the field; and rejected them only as to the residue of the township.
The new plat was intended to show that the township was only par-
tially surveyed; and that all the lands north and east and northeast of
the arable laud aforesaid were unsurveyed. Yonr office gave this direc-
tion with knowledge of the fact, that said unsurveyed portion of the
township embraced (by estimation) 7,080.69 acres said to be swamp
and overflowed, and 7,619.13 acres said to be covered by the waters of
Little lamath lake. The new map was to be ancillary to the first
map, and prevent confusion by showing separately the arable public
lands open to settlement and entry: Reserving for future consideration
all questions between the United States and the State of California, in
respect to the alleged swamp and overflowed lands.

On February 4, 1880, the surveyor general furnished the new plat or
map " constructed in accordance with instructions." It shows only the
arable public lands which ad been actually surveyed. The lines of
the survey were closed upon the "1 inner meander line, separating the
arable from the swamp lands; and the fractional subdivisions thereby
made necessary, were divided into lots and numbered. The new plat
and the first plat were bound together in volume 27 of the official
maps of California, and thus remain of record in your office jointly as
a delineation of the township. They show conclusively that none of
the lots surveyed and numbered therein abut upon or adjoin Little
Klamath lake;-except lots 4, 5 and 6 in section 25, which have not
been disposed of by the United States.

A further examination of the records of your office shows that only
four patents have been issued for said lots, as follows:

On May 6, 1887, to Jerome Churchill for lots 1, 2, 3, 4 and 5 of section
18 and lot 2 of section 19.

On April 29, 1889, to Manuel J. Miller for lot 1 of section 30.
On January 28, 1890, to Norris F. Skeen for lots 3, 4 and 5 of sec-

tion 35.
On November 9, 1891, to Annie E. Fairchild for lots 1, 2 and 3 of

section 17, and lots 1 and 2 of section 20.
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Two of said patentees, Jerome Churchill and Annie E. Fairchild were
original plaintiffs in this controversy. None of them have any riparian
rights whatever. The lands granted by their patents were limited by
the straight subdivisionial and meander lines which defined the lots
on the face of the map.

The voluminous testimony in this case has been carefully examined.
There appear such discrepancies as usually appear when interested
parties, very much in earnest, are called to testify against each other;
The witnesses all agreed that in 1874, there was no lake upon the land
in controversy; and that the estimated tract of 7,080.69 acres, desig-
nated on the first map as "swamp and overflowed land," was land in
full view. They differed as to the character of the land, whether it was
in whole or in part, wet or dry-arable or unfit for cultivation. It is
not necessary for the disposition of this case to decide between them.
It is enough to find, as this Department does, that there is a large body
of public lands belonging to the United States which has never been
surveyed now occupied by homestead settlers.

Your office decision of Marcn 20, 1894, in respect to the lands in T.
47 N., R. 2 E., M. D. M., is hereby reversed so ar as it conflicts with
the opinions herein expressed. Your office is hereby instructed to
cause an official survey to be made of all the lands in said township
lying north of the meander line established in the field by deputy sur-
veyor McKay and delineated on the maps of said township on file in
your office; and cause said survey to be closed upon the true shore or
water line of Little Klamath lake, as ascertained, meandered and
established by actual survey.

Township 48 N., R. E., M. D. M.

In respect to the lands in T. 48 N.,1R. 1 E., your office decision found
that they were not in 1850 swamp and overflowed and unfit for cultiva-
tion; and decided that they did not pass to the State of California
under the act of September 28, 1850. This finding and decision are
hereby approved and affirmed.

Your office further found that on September 28, 1850, said lands were
probably a part of the bed of Little Klamath lake, and covered with
water. The only evidence in this case tending to support this finding
is the official map of said T. 48 N., R.1 E., approved by the surveyor
general on. April 21, 1875, and now on file in your office. Said nap
purports to be a complete plat of the whole township and its correct-
ness does not appear to have been called in question before this contro-
versy arose. On the face of the map 772.40 acres of "swamp and
overflowed land" are designated within the surveyed portion of the
township, to-wit: 40 acres in section 36, 200 acres in section 34, 80
acres in section 33, 280 acres in section 28 and 172.40 acres in sections
21 and 22. 4 The meanders of Little lamath lake," which were run
on May 30, 1874, are plainly drawn upon the map, and seem to mark
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the boundary between the arable public lands and the waters of the
lake, as they stood on that day. Tbe area of the lake was estimated
at 5,622.65 acres. The plaintiffs in their application claimed only
1,685.60 acres; which according to Mitchell's map filed by theme, appears
to be an increment of land developed since the date of the official sur-
vey; and which has been caused, perhaps in part, by the fact that
Little Klamath lake has been tapped to irrigate large areas of arid
lands in Oregon, which lie below the level of the lake.

Your office decision certifies that,-
The official records do not show that the title to any of the lands in

T. 48 N., R. 1 E. (except to the swamp lands in sections 21, 22, 27, 28,
33 and 34 along Hot creek and in section 36, all of which are desig-
nated as swamp on the official plat), has passed from the government.

So that the government remains the sole owner, except as to said
"designated" swamp subdivisions.

The testimony i respect to the lands in this township is compara-
tively meagre (Record pp. 1 to 52). Only seven witnesses were intro-
duced by the plaintiffs, and none by the defendants, of whom, only one
ever claimed a settlement on this township, to-wit: "D. W. Inman, on
portions of section 36, T. 48 N., R. 1 E."; and he appears to have aban-
doned his settlement. The concurrent testimony of all of said wit-
nesses shows that in the year 1874, there was no lake, at the places
where the lands claimed by the plaintiffs in this township now appear;
which accords with the affidavits filed with the plaintiffs' application,
and appears to be true notwithstanding the official map.

This Department does not concur in your office opinion that "it
appears fair to presume that at the date of the swamp grant in 1850
the lands in question were covered with water."

That part of your office decision which rejects the application of the
governor of California for a survey of the lands claimed in this town-
ship 48 N., . E., is hereby affirmed; but without prejudice to the
jurisdiction and authority of your office, at any time, upon the applica-
tion of any other person interested, or of your own motion, to direct an
extension of the lines of the former survey over the whole township, in
order that the meander lines now appearing on the map may be read-
justed; that the true shore or water lines of Little Klamath lake, and
of other meanderable lakes that may be found in said township, may
be meandered and definitely established; and that the character of the
lands now apparent, down to the smallest subdivision, may be deter-
mined.
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ALIENATION-11OMESTEAD ENTIRY.

WALKER V. CLAYTON.

A written agreeulent to convey the land covered by a homestead entry, made prior to
the submission of final roof, will defeat the right of the entryman to perfect
his entry.

Secretary Francis to the Commissioner of the General Land Office, Ja-
(I. H. L.) uary 30, 1897. (E. B., Jr.)

I have considered the case of L. M. Walker v. Charles J. Clayton, on
appeal by the latter from your office decision of October 29, 1895, hold-
ing his homestead entry, No. 7386, made December 27, 1889, for the
NE. of section 32, T. 26 S., R. 23 E., M. D. M., Visalia, California,
land district, for cancellation on the ground, in effect, of his bad faith,
as evidenced by his agreement with one May, to convey the land to
him, prior to final proof. The only question necessary to be discussed
is that of bad faith.

A contest charging generally, that Clayton made the entry for specu-
lative purposes and specifically that on July 14,1894, he entered into a
written contract with E. F. May, to convey to him for a valuable con-
sideration in money and land the tract above described and certain
other property, was initiated by said Walker, February 7, 1895. He
had, on August 30, 1894, filed a contest affidavit of the same tenor,
which was dismissed December 13, 1894, upon Clayton's motion, " for
want of prosecution." A hearing, in March, 1895, upon the contest
first above mentioned, resulted adversely to the entryman, the decision
of your office being an affirmance of the decision of the local office.

The record shows that. Clayton entered into a contract as charged,
which was to be executed within sixty days from the date thereof, the
party making default to forfeit to the other " one thousand dollars as
liquidated damages, and such other damages as may in consequence of
such failure be legally established." An endorsement on the contract
shows that Clayton sought an extension for ninety days of the time
within which the contract might be executed. No extension was
agreed to by May. The contract has not been executed in any particu-
lar, so far as appears, on the part of either party. It is admitted by
Walker that Clayton had complied with the homestead law up to the
time of the hearing in respect to residence and cultivation.

Clayton commenced to reside upon the land in February, 1890. He
was allowed leave of absence under the act of March 2, 1889 (25 Stat.,
854), from May 13, to December 13, 1890, a period of seven months.
The five years of residence and cultivation necessary to acquire title
by that means under the homestead law would not end, therefore, until
September, 1895. The agreement to convey was thus made about four-
teen months before he could submit his final proof or acquire any title



80 DECISIONS RELATING TO THE PUBLIC LANDS.

to the land, unless by purchase nuder section 2301 of the Revised Stat-
utes, and it is not shown that he had any intention to so purchase. In
his homestead affidavit he had sworn that the entry was made for his
exclusive benefit and not directly or indirectly for the benefit or use
of any other person or persons whomsoever, and he knew that in
his final affidavit he would be required to make oath, subject to all
exception not here in point, that he had not alienated any part of the
land (Sections 2290 and 2291, Revised Statutes). It was evidently
implied, if not expressed, in his contract with the United States, that
he would continue to hold, reside upon and cultivate the land for his
exclusive use and benefit until the time should arrive, when, after the
submission of final proof as required by law, he had earned his right
to receive patent therefor.

It is no adequate defence that May could not enforce specific perform-
ance of the contract. Clayton might, of his Own volition, have carried
it out, and it is this mischief that the statute is designed to remedy
(Molinari v. Scolari, 15 L. D., 201). Neither is it any sufficient answer
that by its terws the agreement had come to an end long before contest
was initiated. It wts in force when the first contest affidavit was filed,
and was sought by Clayton on August 29, 1894, to be continued ninety
days beyond the limit first agreed upon. If when threatened with
exposure of bad faith a homesteader could in each instance avoid the
consequences by simply repudiating his contract to convey, the sanction
of the law would be overthrown.

In the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the
settled construction of the pre-emption law relative to alienation " that
any agreement to convey any part of an entry or claim to another made
prior to final proof will defeat the claim." While the language of the
pre-emption law was more explicit than that of the homestead law as
it stood at the date of this entry, the spirit and intent of each on the
point at issue was the same; and section 2290 of the Revised Statutes,
as amended by the act of March 3, 1891 (26 Stat., 1095), was made to
conform substantially to the language of the former. See in this
connection Bashford v. Clark et al. (22 L. D., 328).

The suggestion in the argument of counsel that Clayton " may have
been inveigled into making" said contract by the contestant Walker,
should receive some attention. It appears that the initiative in the
matter of.said contract was taken by Clayton himself; that he came to
the office of Walker who was then a member of a firm of real estate
agents in San Francisco, California, and employed him to effect the
sale or exchange of this tract and other real estate then held and
claimed by him (Clayton). and that Walker had no knowledge that
any of the property thus sought to be sold or exchanged was govern-
ment land, tntil on August 29, 1894, when Clayton sought the ninety
day extension of the contract hereinbefore mentioned, which extension
was not made. Walker was then informed by Clayton for the first time
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that this tract and another, for which the latter had made timber cul-
ture entry, and which were both included in the contract to convey,
were government land upon which he had not made final proof, and
that he wanted the extension to give him time within Which to make
such proof. He had up to that time successfully concealed from
Walker the fact that the contract embraced government land, concern-
ing which the former was apparently attempting to commit a fraud
against the government. The next day after hearing this fact WAalker
filed his first contest affidavit against the entry. The evidence does
not in any way connect Walker with the attempted fraud.

The decision of your office is affirmed, Clayton's entry will be can-
celed, and Walker given the preference right to enter the land.

APPLICATIONT TO ENTER-CONTEST-RELINQUIS SHMENT.

COWLES V. HlUFF ET AL.

An application to enter should not be received during the time allowed for appeal
from a judgment canceling a prior entry of the land applied for; nor the land
so involved held subject to entry, or application to enter, until the rights of the
entryman have been finally determined.

The case of Allen i. Price, 15 L. D., 424, cited and followed; and the case of Henry
Ganger, 10 L. D., 221, overrnled;

Where an entry is nuder contest, and a relinqnishment thereof is filed, followed by
an application to enter, made by a stranger to the record, such application
should be held to await the expiration of the time allowed a successful con-
testant for the exercise of his preferred right of entry, or may be allowed if it
appears that such contestant is disqualified to make entry, or has waived his pre-
ferred right.

Secretary Francis to the Commissioner of the General Land O e, Jan-
(1. . L.) sary 30, 1897. (W. M. W.)

In the ease of R. Jay Cowles v. James L. Huff et at. Cowles appealed
from your office decision of March 31, 1894, rejecting his application to
enter the NE. of See. 7, T. 22 S., . 34 W., Dodge City, Kansas, land
district.

On October 31, 1895, my predecessor rendered a decision reversing
the judgment of your office in said case. By letter of November 14,
1895, the Department requested your office to re transmit the papers
and decision in the case for reexamination, which request your office*
complied wvitl on the 20th of November, 1895; and also advised the
Department that said decision had not been promulgated.

Such e-exandnation has been made. It appears that on April 28,
1885, one Mary J. Moore made timber-culture entry for the andi in
question.

On May 11, 1889, A. C. Brady filed a contest against Moore's entry,
charging failure to comply with the law.

10671-roL 24--6
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On December 19, 1891, your office held Moore's entry for cancellation
uponl Bra(lys contest.

On December 26, 1891, James L. Huff applied to make homestead
entry for the tract. His application was rejected by the local officers,
and he appealed to your office.

On January 8, 1892, Moore appealed to. the Department from your
office decision of December 19, 1891, holding her entry for cancellation.

On July 7, 1893, the Department affirmed the judgment of your office
holding Moore's entry for cancellation.

On July 22, 1893, said departmental decision was promulgated.
On August 19, 1893, Moore filed a motion for review.
On December 26, 1893, Moore's relinquishment was filed in the local

office, bearing date August 21, 1893.
On December 26, 1893, at the same time Moore's relinquishment was

filed in the local office, Cowles presented his application to enter said
land, which was rejected by the register and receiver because of Brady's
preference right and the rights of Huff under his appeal.

Moore's relinquishment having been forwarded to the Department to
accompany the motion for reviewfiled by her in te case, thereupon, on
January 25, 1894, the motion for review was returned to your office, with
the statement that action by the Department was rendered unnecessary
by said relinquislhinent.

Cowles appealed on February 10, 1894, from the action of the local
officers rejecting his application to enter said land, urging that he was
the first legal applicant for this and; that Brady was not qualified to
enter the tract, and that he had sold his interest to Huff before the
latter presented his application to enter; that Huff gained nothing by
his application, for the reason that the land applied for was not subject
to entry at the time the application was made; and that he (Cowles)
was a bona fide settler on the land.

In reply to Cowles' appeal, Huff denied the alleged superior right of
Cowles, and furnished an affidavit of Brady, sworn to February 7, 1894,
stating that he (Brady) brought his contest against Moore in good faith,
expecting to make a timber culture entry for the tract in question; that
by reason of the repeal of the timber culture law "he is not ow a
qualified entryman (having used his homestead right), and that he can
not enter said tract." He also stated that he informed Huff of these
facts, and that Huff has paid the expenses of said prosecution to him
(Brady), and "in consideration of which affiant agreed to assert no
claim to said tract, and that with this understanding said Huff made
application for said tract."

Cowles' appeal and Huff's answer were forwarded by the local officers
to your office on the 19th day of February, 1891, and though received
on the 23d day of February, 1894, by your office, they did not reach the
files in time to be considered in your office decision of February 27,
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1894, which closed the case of Brady v. Moore, and held that the local
officers

erred i rejecting Hnff's application to enter after this office had held Moore's entry
for caucellation and before Moore had appealed from such action (see Henry Gauger,
10 L. D., 221, and Patton a,. Ielley, 11 L. D., 469), as you should have held such appli-
cation to await the termination of the right of the prior parties; directed you (the
lo ai officers) to allow Huff to enter the land in controversy, if qualified to do so,
in the event Brady did not exercise his preference right of entry;

and instructed the local officers to forward the appeal of Cowles in case
he should file one.

By your office decision of March 31, 1894, Cowles' appeal was dis-
missed, without prejudice to his right to contest Huff Is entry, should
the latter make entry, pon any sufficient ground. Hfuff was allowed
by the local officers to make homestead entry for said land on March
29, 1891.

Cowles appeals.
The errors assigned sibstantially amlounlit to two propositions: (1) That

Huff acquired no rights by virtue of his application or appeal of Decem-
ber 26, 1891, for the reason that at that time the laud in question was
covered by the uncanceled entry of Moore. (2) That Moore's relin-
quishment, filed on the 26th day of December, 1893, served to release
the land, and that Cowles' application to enter the land, made on the
same date, should have been allowed.

Counsel for appellant has filed a brief, wherein he contends that the
case of Henry Gauger, 10 L. D., 221, cited in your office decision, is
distinguishable from the case at bar, and that the other case cited,
Patton v. Kelley, 11 L. D., 469, is not in point.

In order to determine the questions presented, it seems proper to
refer at some length to the rulings of the Department on the points
raised.

In the case of Henry Gauger, supra, a timber culture entry had been
made and contested; on such contest said entry was held for cancella-
tion; before the time in which the entryman might have appealed and
that allowed the contestant to assert his preference right of entry had
expired, Gauger made application to enter said land under the timber

-culture law. His application was rejected by the local officers, and their
judgment was affirmed by your office. The Department reversed the
decision of your office upon Gauger's appeal, holding as follows:

A judgment rendered by your office holding an entry for cancellation is final as to
your office, and an application to enter during the time allowed for appeal from
such judgment "should be received subject to the right of appeal, but not made of
record until the rights of the former entryman are finally determined, either by the
expiration of the time allowed for appeal or by the judgment of the appellate tri-
bunal" (John H. Reed, 6 L. D., 63); and an application to enter, made before the
time allowed the successful contestant to assert his preference right has expired,
should be allowed subject to such preference right, and, on its subsequent assertion
within the prescribed time, "due notice thereof should be given the intervening
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entrymau, with opportanity to show cause why his entry should not be canceled,
and the contestant allowed to perfect his entry" (eo. Preino, 9 L. D., 70; Welch
v. Duncan, 7 L. D., 186).

The record in the John H3. Reed case shows that, at the time said
Reed applied to enter the tract there in question, it was shown by the
records of your office and the local office, to be open and subject to
entry by the first legal applicant; of this there can be no question, for
the entry of George G. Reed for the tract was canceled and so noted
on the records of the local office on January 5, 1885, and thereafter
there was no entry or application to enter prior to January 23,1885,
when John H. Reed made his application to enter it. It thus appears
that the date of the cancellation of George G. Reed's entry was not
material i determining the case before the Department. The reason-
ing in the Reed case quoted in the Gauger case was based solely on an
immaterial issue, not involved in the case. The quotation in the Gau-
ger case frot the Reed case is mere dicta, and can not be accepted as
authority.

In Patton v. Kelley, 11 L. D., 469, the facts are, that on December 20,
1886, Kelley made homestead entry for the land involved Patton con-
tested said entry, and on June 1, 1889, your office held the entry for
cancellation; on Jly 10, 1889, the widow of the utryman appealed
from your said office decision; on August 8, 1889, the widow of the
contestant filed an application to make homestead entry of the tract;
the register and receiver rejected her application, because the tract was
covered by Kelley's entry; on her appeals, respectively, to your office
and the Department, the decision of the local officers was affirmed. It
is clear that Patton v. Kelley does not follow the Gauger case.

In Perrott v. Counick, 13 L. D., 598, the Gauger case is referred to,
but the record shows that Perrott's application to purchase the land
in question was made two days after the final judgment of the Depart-
ment cancelling the cash preemption entry of Setchel and at a time
that the land was clear and open to entry.

The right of Henry Gauger to the land involved in his case, reported
in 10 L. D., 221, was also involved in the case of Owens v. Gahger, 18
L. D., 6. It was there held that Gauger acquired no rights to the land
under his contest, for the reason that the entry of Sheppard was can-
celed upon a prior contest of one Bunce, and. that Owens was the first
applicant to enter the land after Sheppard's entry was canceled. There-
upon G auger's entry was canceled and Owens' former entry reinstated.

In HcNainara v. Orr et at., 18 L. D., 504, the lleniy Gauger case was
referred to, but the doctrine announced was not a controlling factor in
determining that case.

IM IX'cMichael v. Murphy et at., 20 L. ., 147, the Henry Gauger case
was cited with approval. The facts showed that the entry under attack
was held for cancellation March 7, 1890, and four days thereafter an
application to make soldier's additional homestead entry of the tract
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was made; that such application was not placed of record, but held
under the rule announced in the Gauger case. These facts clearly
brought the case within the rule laid down in the Gauger case, and was
governed by that rule.

In. Allen v. Price, 15 L. D., 424, it was held (syllabus) that:

On the successful termination of a contest the land embraced within the canceled
entry should lie reserved for the benefit of the contestant during the statutory period
provided for the exercise of his preferred right of entry. If an application to enter,
is presented during said period, by a stranger to the record, it should be hold in
abeyance to await the action of the contestant. If a waiver of the preferencc right,
duly executed by the contestant, is filed, the tract will be thereafter held subject
to entry.

On Marlch 30, 1893, the Department issued a general circular respect-
ing the practice under motions for review, and after referring to Allen
v. Price, spra, it was said:

In cases where an entry is canceled by reason of contest, the land covered by the
same is to be reserved from entry for the period of thirty days fro de notice to
the contestant of his preference right of entry thereof. Should an application to
enter the land be presented by a stranger to the record, you will receive and hold
the same in abeyance to await the action of the contestant, and should such con-
testant fail to exercise his right, such application or applications nlust be disposed
of in accordance with the law and rulings of the Department. Should a waiver of
the preference right of entry (tlly executed by the contestant be-filed, the tract will.
at once become subject to entry. (See 16 L. D., 334.)

The Henry Gauger case was referred to in McDonald et . v. Hart-
mail et al., 19 L. D., 547, 557.
* Allen v. Price has been referred to and followed in the following

eases: Severy . Bickford (oi review), 16 L. D., 135; Newell v. Pete-
fish, 20 L. D., 233; Mayers v. Dyer, 21 L. D., 187, and McCormack v.
Violet, b., 451.

The several points decided by the gauger and Allen v. Price cases
may be summarized as follows:

The Gauger case held, () That an application to enter made during
the time allowed for an appeal from a judgment of your office holding
an entry for cancellation, should be received subject to the right of
appeal but not made of record until the rights of the former entryman
are finally deternined. (2) That an application to enter, made before the
time allowed the successful contestant to assert his preference right
has expired, should be allowed subject to such preference right. (3)
On the subsequent assertion of the preference right by the contestant
within the time prescribed, notice thereof should be given the inter-
vening entryman to show cause why his entry should not be canceled.
* Allen v. Price held, (1) That on the successful termination of a con-

test and the cancellation of an entry the land embraced in such entry
should be reserved for the benefit of the contestant during the period
allowed by law for the exercise of his preferred right of entry. (2) If
an application to enter is presented by a stranger to the record, during
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the time allowed the successful contestant to make entry of the tract
involved, such application should not be acted on by the register and
receiver when presented, but should be held in abeyance to await the
action of the contestant. (3) If a successful contestant files a duly
executed waiver of his preference right, the tract involved will there-
after be subject to entry.

This summary shows beyond any question that there is, in some par-
ticulars, at least, an irreconcilable conflict between these cases. To
the extent of such conflict, one or the other of them must be overruled.
From a careful examination of the subject I am convinced that the
doctrine announced i Allen v. Price furnishes the better practice and
it will be followed. The case of Henry Gauger, 1() L. D., 221, is there-
fore overruled. All other cases following it, in so far as they may be
in conflict with the views herein expressed, are also hereby overruled.

In the case at bar, Huff made his application to enter while Moore's
entry was still in existence, and continued to exist for over a year and
a half thereafter. His application was rejected, and he appealed.
The question is, whether he acquired any rights under his application
under the law, or rulings of the Department. This question can best
be determined by reference to the rulings of the Department and
courts.

The Departuient has repeatedly held that an etry segregates the
land covered thereby, and so long as such etry exists, it precludes
any other disposition of the land. Whitney v. Maxwell, 2 L. D., 98;
Schrotberger v. Arnold, 6 L. D., 425; Allen v. Curtius, 7 L. D., 444;
James A. Forward, 8 L. D., 528; Russell v. Gerold, O L. D., 18; Swims v.
Ward, 13 L. D., 686; Banscom v. Sines, et at., 15 L. D., 27; Faulkner
v. Miller, 16 I. )., 130.

The courts have held the samve view. Witherspoon v. Duncan, 4:
Wall., 210; Hastings and Dakota R. R. Co. v. Whitney, 132 U. S., 357;
Starr v. Bark, 133 U. S., 541, 548.

If the land covered by a subsisting entry is not subject to dispo-
sition, it follows that an application to enter such land confers no
rights whatever upon the applicant. If such application shall be
rejected, and an appeal be taken from such action, it is not a pending
application that will attach on the cancellation of the previous entry,
for the appeal can not operate to create any right not secured by the
application itself. See Patrick Kelley, 11 L. D., 326; Goodale v. Olney
(on review), 13 L. D., 498; Maggie Laird, Id., 502; Holmes v. Hockett,
14 L. D., 127; Swanson v. Simmons, 16 L. D., 44; Mills v. Daly, 17 L. D.,
345; Cook v. Villa (on review), 19 L. )., 442; Walker v. snider on
review), Id., 467; Gallagher v. Jackson. 20 L. )., 389; McMichael v.
Murphy et al. (on review), Id., 535; Mc(reary v. Wert et al., 21 L. D., 145.

In view of these authorities, it is held that Huff did not acquire any
rights, either by his application to enter, or by his appeal.

The procedure in such cases ought to be:
1. That no application to make entry will be received by the local
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officers during the time allowed for appeal from a judgment of cancel-
lation of an entry; but in all such cases the land involved will not be
subject to entry or application to enter until the rights of the entryinan
have been fnal]y determined until which time no other rights, inchoate
or otherwise, can attach.

2. If during the time accorded a successful contestant to make entry
of the land involved an application or applications to enter should be
made by a stranger or strangers to the record, such application or
applications will be received and the time of presentation noted thereon,
but held to await the action of the contestant, and should such con-
testant fail to exercise his preference right, or duly waive it, then such
application or applications must be acted upon and disposed of in
accordance with law and the rulings of the Department.

The only remaining question to be determined is, whether Cowles
acquired any rights under his application to enter, dated December
26, 1893.

At the time Cowles made his application to enter, Moore's relinquish-
ment was filed in the local land office. When said relinquishment was
filed, it took effect at once, so far as releasing the land covered by it
from the existing entry was concerned. McCall v. Molnar, 2 L. D., 265;
David J. Davis, 7 L. D., 560, 561; Dtnn v. Shepherd et al., 10 L. D., 139.

Under Allen v. Price, and the instruction of March 30, 1893, it was
the duty of tbe local officers to have held Cowles's application during
the period allowed a successful contestant to exercise his preference
right of entry; therefore the action of the local ofticers in rejecting his
application and your office in affirming the judgment was erroneous.

Brady, the successful contestant, stated in his affidavit, dated Feb-
ruary 7, 1891, hereinbefore referred to, that he "is not now a qualified.
entryman . . . and that he can not enter said tract," and that in
consideration of Huff paying the expenses of the contest, "affiant
agreed to assert no claim to said tract."

If these facts had been before the register and receiver at the time
Cowles made his application to enter, his entry should have been
allowed under Allen v. Price, and the departmental instructions there-
under, for they show: (1) that he was disqualified to make entry of the
tract, and therefore could not lawfully exercise the preference right
accorded a successful contestant; (2) that he relinquished his prefer-
ence right. In such cases the laud is subject to entry by the first legal
applicant. In the case at bar, Cowles was such applicant.

Huff's entry was erroneously allowed by your office decision.
Your office decision appealed from is accordingly reversed. Huff's

entry will be canceled, and Cowles will be allowed to make entry of the
tract under his application of December 26, 1893.

The conclusion reached in the departmental decision of October 31,
1895, rendered in this case, is adhered to, but inasmuch as said decision
did not overrule the Gauger case, supra, and give the reasons therefor,
it is hereby recalled, and this decision substituted therefor.
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TIMBER LAXNf-APPLICATIOxN-PROTEST-PRACTICE.

HARRIS v. BELKNAP.

Prior to the issuance of final certificate under a timber land application the local
office has full jurisdiction to order a hearing on a protest, or adverse claim, filed
against such application.

An appeal will not lie from an interlocutory order of the local office made during the
progress of a hearing, and if the party adversely affected thereby withdraws from
the case, he is not entitled to save it remanded for further hearing even though
it may appear that the local office erred in its rling.

Secretary Francis to the Commissioner of the General Land Oce, Jan-
(I. H. L.) teary 30, 1897. (R. W. HI.)

It appears from the record in this case that, on June 6, 1S94, William
I. Belknap filed his sworn statement with his application to purchase
the land in question under the act of June 3, 1878, and notice by pub-
lication was given that his proof would be offered September 15, 194.
September 14, 1894, Arthur Corning as agent for Win. H. Carpenter,
filed a protest against the acceptance of Belk-nap's final proof, all-ging
that the land contains valuable deposits of-coal and is chiefly valuable
therefor, and proposing, as such agent, to purchase the same under the
coal land act. On the following day, to wit, September 15, 894, James
R. Nesbit filed a protest of similar purport-claiming that he had posses-
sion of the tract under the coal land law, and that Belknap was con-
spiring to secure the land for the benefit of others. On the same day
Belkuap offered his proof, which was suspended by the local office
subject to action on said protests.

October 22, 1894, Burdette R. Harris made application to enter the
land as a homestead, at the same time filing a protest against the
allowance of Belknap's proof, alleging that the tract is practically
devoid of timber and only valuable for agriculture.

A hearing was ordered for December 5, 1894, at which Harris and
Belklnap appeared in person and by counsel-Carpenter and Nesbit
making default. Harris made affidavit asking for a continuance of the
case for thirty days because of the absence of a material witness, one
Win. Yantis, whose attendance at the hearing he bad used due dili-
gence to procure, but without success. Upon Belknap's agreement,
however, to admit that the witness would, if present, testify to the
statement set out in the application for continuance, the local office,,
under Rule 22, denied the motion and proceeded with the hearing.

Harris did not support his protest by his own testimony, and intro-
duced only one witness, who testified that there were not more than
seven or eight acres of green timber on the forty acres in dispute, and
that it was all in a "bHrn". e made no other examination of the soil
except "in digging for coal along the hill side near the land." To the
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question, on cross examination: Did you find any coal?" the witness
answered: "Yes, I did, I found coal on the south line that we run."
A( this stage the protestant rested, and the attorney for timber claim-
ant moved the dismissal of the protest on the ground that a pra igaJacie
ease had not been shown.

The register and receiver ruled that
if the ease proceeds the costs will be taxed to the protestant, and if he does not
see fit to proceed with the ase and pay the costs, and the timber land claimant
wants to introduce his evidence and is willing to pay his own costs it makes no
hardship on the protestant, and the case will proceed.

The homestead claimant (Harris) objected to any further proceeding
in the case on the ground that as the timber land claimant (Belknap)
had interposed a demurrer, and said demurrer had been sustained,
that the case was closed so far as the jurisdiction of the local office was
concerned; that its decision sustaining the demurrer was equivalent to
a decision on the merits, and that no further evidence could be consid-
ered, or proceedings had, until the protestant could secure a ruling of
the Commissioner upon the question of costs.

The local office adhered to its ruling, and Belknap thereupon pro-
tested against paying any of the costs, and moved that in the event of
the homestead claimant persisting in his refusal to pay the costs that
the whole proceeding be dismissed, and his timber land entry be made
a matter of record.

The case was proceeded with, Belkriap and his witnesses giving in
their testimony, and the protestant declining to take further part in the
hearing.

The local office considered the case on its merits, found that the land
is chiefly valuable for its timber, and that it is timber land in the mean-
ing and intent of the act of June 3, 1878, and recommended that Elarris'
homestead application be rejected, his protest dismissed, and that Bel-
knap be permitted to make payment for and perfect his title to the land.
- Your office held that there was nothing in the record to show that

Harris gave notice of an appeal from the ruling of the local office in
the matter of costs, but as it was an interlocutory order, it was not of
itself the subject of an appeal, and furthermore there was nothing to
show that Harris was denied the privilege of cross-examining the
defendant's witnesses, as he had absented himself voluntarily.

You further held that it was not error under the circumstances to
allow Belknap to submit his testimony and to decide the case on its
merits. You accordingly affirmed the decision of the local office dismiss-
ing Harris' protest, and holding the sworn statement and application of
Belknap subject to final action in the case.

Harris' appeal to the Department makes but one assignment of error,
to wit:

"Error not to have remanded the case for further hearing."
Paragraphs 14 and 15, page 45, G. L. 0. Circular (1895), prescribes
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the mode of procedure under the timber and; stone act of June 3, 1878,
as follows:

11. When an adverse claim, or any protest against accepting proof or allowing an
entry, is filed before final certificate has been issued, the register and receiver will
at onee order a hearing, and will allow no entry until after their written determina-
tion upon said hearing has been rendered. They will report their final action in all
protest and contest cases and transmit the papers to this office.

15. After certificate has been issued, contest, applications, and protests vill be
submitted to this office as in other cases of contest after final entry.

It will thus be seen that the jurisdiction of the local office is complete
as to all matters arising at hearings under the timber and stone act
until certificate has been issued, after which, contest, applications, and
protests are to be submitted to your office as in other cases of contest
after final entry.

The ruling of the local office upon the question of costs being made
in the progress of the hearing, was interlocutory, and not subject to
appeal, it matters not whether the ruling was erroneous or not. No
right of the protestant was denied. Its exercise was only coupled with
the condition that e should pay all the costs as in hearings under Rule
54. This he refused to do and withdrew from the case, after giving
notice of appeal. It would seem, therefore, if his interests were in any
wise prejudiced, that it was the result of his own premature action.

While your office did not concur in the ruling of the local office that
the protestant should pay all the costs of the hearing as in regular
contest cases under the act of May 14, 1880, it was held not to be error
nnder the circumstances to allow Belknap to submit his testimony, and
to decide the case upon its inerits, inasmuch as there was " nothing in
the record to indicate that Harris was denied the privilege of cross-
examining the witness introduced by Belknap," and 'in his brief did
not claim that he was denied this privilege, but stated, after it was
ruled that he should pay all the costs, he " gave notice of appeal and
did not-appear further in the case," clearly showing that he absented
himself voluntarily.'

In deciding that the hearing should have been held under Rule 55,
instead of Rule 54, you have afforded Harris the only relief of which
the case admits. It was entirely within the jurisdiction of your office
for decision upon its merits as it came from the local office, and there
was no error in your refusal to remand the case for further hearing.

Your office decision is therefore affirmed.
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ADD ITIONAL HOMETEADI-ACT OF FEBRUARY 10, 1894.

ELBERT HURST.

The special right to enter additional lands conferred by the act of February 10, 1894,
when such additional lands become subject to entry, is defeated by a prior selec-
tion of the land as school indemnity under the provisions of the act of March
2, 1895.

Secretary Franicis to the Commissioner of the Gentcral Land Office, Jan-
(I. H. L.) uary 30, 1897. (C. J. G.)

Elbert Hurst has appealed from your office decision of September 20,
1895, sustaining the action of the local office in rejecting his homestead
application made July 3, 1895, for the N. t of the SE. a, Sec. 8, T. 4 N.,
R. 2 E., Indian Meridian, Guthrie land district, Oklahoma.

The basis for said action was that the land is embraced in Oklahoma
clear list No. 6, school indemnity lands, approved May 17, 1895. and
therefore not subject to homestead entry.

On October 22, 1891, the appellant made original homestead entry
for that part of the NE. -of Sec. 8, T. 11 N., I. 2 E., lying north or on
the left bank of the Deep Fork river. He claims the right to make
homestead entry of the land in question by virtue of the act of Con-
gress approved February 10, 1894 (28 Stat., 3, ). That act provides as
follows:

That every homestead settler on the pblic lands on the left bank of the Deep
Fork river in the former Iova reservation, in the Territory of Oklahoma, who
entered less than one hundred and sixty acres of land, may enter, under the home-
stead laws, other lands adjoining the lands embraced in his original entry when such
additional lands becomne subject to entry, which additional entry shall not, with the
lands originally entered, exceed in the aggregate one hundred and sixty acres.

The record shows that the land in question is situated on the right
bank of the Deep Fork river, and was included i the Kickapoo reser-
vation. The act of Congress approved March 2, 1895 28 Stat., 899),
gave the Territory of Oklahoma the right to select school indemnity
lands in this reservation. That act provides as follows:

Tht any State or Territory entitled to indemnity school lands or entitled to select
lands for educational purposes under existing law may select such lands within
the boundaries of any Indian reservation in such State or Territory from the sur-
plus lands thereof, purchased by the United States after allotments have been made
to the Indians of such reservation, and prior to the opening of such reservation to
settlement.

The instructions of May 18, 1895 (20 L. D., 470), issued in connection
with the proclamation of the President opening the Kickapoo Indian
lands to settlement, contains this language:

It must be remembered that, while the parties coming under the provisions of the
said act of February 10, 1894, are permitted the privilege of making an additional
entry, based on the original entry theretofore made by them, there is no provision
permitting the reservation of any particular tracts for their benefit, and, therefore,
their claims to any lands under said statute will rest upon a priority of initiation as
in other cases.
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The proclamation of the President opening the Rickapoo Reserva-
tion to settlement (20 L. D., 473), contains this language:

The lands to be so opened to settlement are for greater convenience particularly
described in the accompanying schedule, entitled "Sched,,le of lands within the
Kickapoo Reservation, Oklahoma Territory, lo be opened to settlement by procla-
mation of the President," bt notice is hereby given that should any of the lauds
described in the accompanying shednle be properly selected by the Territory of
Oklahoma under and in accordance with the provisions of said act of Congress
approved March second, eighteen hundred and ninety-five, prior to the time herein
fixed for the opening of said lauds to settlement such tracts will not be subject to
settlement or entry.

As previously showin, the act of February 10, 1894, gave settlers on
the left bank of the Deep Fork river, who etered less than one
hundred and sixty acres, the privilege of an additional entry when
such additional lands become subject to entry." The act of March 2,
1895, gave the Territory of Oklahomna te right to select indemnity
school lands in the Kickapoo reservation prior to the opening of such
reservation to settlement. The date of the President's proclamation
opening said reservation to settlement was May 18, 1895. The date of
approval by the Department of the selection of the land in question by
the Territory of Oklahoma as school indemnity, was May 1, 1895.
The date of appellant's application is July 3, 1895, and was properly
rejected for the reason that under the statute the right of the Territory
was initiated prior to that of the appellant.

Your office decision is hereby affirmed.

OKLAHOMA LANDS-QUALIFICATIONS OF SETTLEIR-SETTL:EME T.

HENSLEY V. WANER.

The fact that at the date of the act opening the Pottawattomie country to settlement
and entry, a person is then within said coauntry and occupying land under an
unapproved lease, will not in itself disqualify him as a claimant for lands so
opened for settlement; nor will his subseq uent presence in such territory operate
as a disqualification where he acquires no additional information as to the land
settled upon, and in obedience to the President's proclamation he leaves said
territory and remains outside the boundary until the hour of opening.

A settler on lands opened to disposition by said act is not disqualified by making
the "run" on the day of opening from an adjacent Indian reservation.

The conditions attendant upon opening lands to settlement in Oklahoma require the
recognition of extremely slight acts of settlement in determining priorities
between adverse claimants.

Secretary Francis to the Commissioner of the General Land Office, Jan.
(I.- H. L.) uary 30, 1897. (J. L. MCO.)

I have considered the case of Elbert S. Hensley v. John Waner,
involving the homestead entry made by the latter for the NW. of See.
27, T. 12 N., R. E., Oklahoma land district, Oklahoma Territory.

The land was embraced in the former Pottawattomie Indian reserva-
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tion, bat was purchased from that tribe, and by act of March 3, 1891,
directed to be opened to settlement and entry. A executive procla-
mation to carry said act into effect was issued September 18, 189l; and
the land was so opened to settlement and entry on September 22,1891.
The particular tract in controversy had at some previous time been the
allotment of an Indian named "igh," but said allotment had been
canceled, and the land restored to the public domain.

John Waner made entry of the tract in controversy on September 26,
1891.

On November 14, 1891, Elbert S. Hensley applied to make homestead
entry of the tract; but his application was rejected because of the prior
entry of Waner. He alleged settlement prior to entry or settlemeut by
Waner, whereupon a hearing was ordered and had, conmencing July
25, and continuing until August 22, 1894.

From the voluminous testimony taken the local officers found in favor
of Waner.

Hensley appealed to your office; which, on October 12,1895, reversed
the decision of the local officers, and held Waner's entry subject to
Hen sley's superior right.

Waner has appealed to the Department.
In the arguments filed upon appeal, a number of questions are pre-

sented, to which no reference is made either in the decision of the
local officers or of your office, some of which are new and deserving of
consideration.

Hensley had resided and leased farms from different parties in the
Indian Territory for years prior to the passage of the act of March 3,
1891; first in the Chickasaw country; afterwards, upon invitation of
his brother, he came to the Pottawattomie country, and the two took a
lease jointly of the allotment of one Daniels. This was some time in
the last week of 1890. From that date until he went out of the terri-
tory preparatory to "making the run" back into it (with one exception,
to be noted hereafter), Hensley, with his wife and five children, occu-
pied said Daniels allotment.

The Department has held that
one who is righ tftlly within the territory during the prohibited period, but goes
outside prior to the our of opening, and gains no advantage over others by his
presence in the territory during the prohibited period, is not by sch presence dis-
qualified as an entryman (Metz v. Seely, syllabus, 21 L. D., 148).

But counsel for Waner contend that the above ruling can not apply
to Hensley, inasmuch as he was wrongfully within the territory; that
the leasing of an allotment fom a Pottawattomie Indian was in viola-
tion of law; in support of which they copy a letter from the then act-
ing Commissioner of Indian Affairs to. one George L. Young, at Sacred
Heart, 0. T. dated April 2, 1891, which says:

In reply to your communication dated March 16, 1891, you are advised that the
leasing of lands by members of the Citizen band of Pottawattomies is illegal and
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void, and that parties within the reservation under such pretended leases have no
rights whatever on the reservation. The allotments have not been approved, and
the allottees as yet have no title to the land. Prior to the passage of the act of
February 28, 1891, an allottee or patentee had no right to lease his land for any
purpose.

It may be true that there was no departmental approval of the lease
from the Indian, Daniels, to Hensley. But if there were not, what
penalty could properly and legally be inflicted upon Hensley? Simply
removal from such reservation, as an intruder. But if the passage of
the act found within the limits of the territory opened to settlement by
it, a person residing, or farming, or engaged in business, without the
written permission of the Department, does that fact forever disqualify
such person from acquiring title to land within such territory? I find
no statute imposing such penalty; and it appears to me improper,
uijust, and unwarranted to give so broad a construction to the prohi-
bition contained in the act in question. The Department i its recent
decision in the case of Brady v. Williams (although that case is not in
all respects the exact parallel of the one here under consideration), enun-
ciates a ruling equally applicable to ensley-to-Wit: that even if a
settler on an Indian reservation, under a lease that had not received
the affirmative sanction of the Department, "were guilty of a crime
either against the United States or the Indians, he would not" thereby
" be disqualified from availing himself of the right to make a homestead
entry" (23 L. D., 533-537).

In my opinion, therefore, the fact that at the date of the passage of
the act of March 3, 1891, Hensley was found in the Pottawattomie
country, occupying land under a lease that had not been approved by
this Department, would not, per se, disqualify hin from acquiring land
in the territory then and thereby opened to settlement and entry.

Counsel for Waner contend that, whether or not Hensley was right-
fully in the country prior to March 3, 1891, he certainly was not after
that date-i view of the fact that te prohibition against going into
the territory began to run at the date of the passage of the law. Fur-
thermore, that Hensley was ordered out of the territory, and left it-
but returned, without legal authority to do so. In support of this con-
tention they introduce a copy of a letter of instructions from Mr. Secre-
tary Noble to the Commissioner of Indian Affairs, dated March 30, 1891
(twenty-seven days after the passage of the act). That letter said (inter
alia):

It is reported by the governor of Oklahoma that large numbers of persons are
invading the recently purchased land from the Sac and Fox, Cheyenne and Arapa-
hoes, and others, with a view to gaining an undue advantage in the selection of
homesteads, etc.; and I have to call your attention to the necessity of exclnding
them by whatever degree of force it may be necessary to obtain from the army for
that purpose . . . . Not only should those intruding be peremptorily removed, but
all private stakes or monuments, or other indications of possession that they may
endeavor to establish should also be destroyed.
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The Commissioner of Indian Affairs issued instructions to Indian
Agents in the vicinity of the lands above named, directing them to
carry out the above order.

But the question arises as to whether the above order was aimed at
Hensley, or persons in his position. It would not on its face appear
to do so, unless he was "invading" the land "with a view to gaining
an undue advantage in the selection of homesteads, etc."-which is a
question that will be inquirel into hereafter; and it is not alleged by
anybody that he was establishing "private stakes, or monuments, or
other indications of possession."

Whether this order was intended for him or not, Hensley in some
way became acquainted with the substance thereof, and did move out,
with his family; but about a fortnight afterward returned.

Counsel for Waner contend that be returned without authority.
When Hensley left the territory he went out into what was commonly

known as "Old Oklahoma," that had been opened to settlement and
entry in 1889, and camped upon the "ranch" of a friend named Powers.
At the hearing Powers testified:

Mr. Hensley camped on my place for about two weeks; he had been ordered out
of the Pottawattomie country, he said; he then went lack to finish up his crops; it
was the general understanding among the people that they had received permission
to return and take care of their crops.

The testimony of J. W. Daniels, from whom Hensley leased the allot-
ment, will throw some further light upon this branch of the case:

As I understand the matter, there was an order issued notifying all white people
that wanted homes there, to leave the reservation; that was about the last of Mlay
or the first of June-I wouldn't be authentic in regard to the time. I remember well
that liensley did move his family and himself out of said reservation. The P'otta-
wattomie Indians made complaint to the Department that they would be seriously
damaged by removing the enters from said Indian lands. John Anderson, and
others, told me that the order had been rescindell, and that the renters could return
and cultivate their crops. It was a question that concerned me considerable; and
Mr. Outcelt told me that an order would be made that they could go back, and then
they would be told when to go out again.

George W. Outcelt, a merchant of Choctaw City, testified:
A number of persons holding leases had moved out of the Pottawattomie country

and were camped at Choctaw City. and around there. I talked with Judge Harvey
in regard to the matter, and we both thought it was a great inconvenience and
wrong to the settlers to force them to leave their lands and crops. I wrote to Col.
Patrick, the Indian Agent, in reference to the matter, and told him the situation;
and he told me that the order was not intended to compel tenants to leave the Potta-
wattomie country or their homes, and to tell them to go back. I told Mr. Hensley,
and a number of others, that Col. Patrick had instructed me to tell them they could
go back to their homes. . Col. Patrick told me this personally, at my
store; he explained that the order of expulsion was intended only for three or four
persons, who had made themselves objectionable, and was given to an Indian
policeman, who, not understanding the matter, had served the order on all parties.
He said that his understanding was that, before the opening, all parties would have
sufficient notice to enable them to get out in time.
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On September 18, 1891-four days before the land in controversy was
opened to settlement-the President issued the following proclamation
(27 Stat., page 992, last six lines):

Notice, moreover, is hereby given that it is by law enacted that until said lands
are opened to settlement by proclamation, no person shall be permitted to enter
upon and ocenpy the same; and no person violating this provision shall be permitted
to enter any said lands, or acquire any right thereto.

This proclauation came to witness Dauiels' knowledge on the day of
its date-he being at the time in Oklahoma City. Daniels explains
how it was brought to Hensley's knowledge:

I was in Oklahoma City. Knowing Mr. Hensley to be a very poor man, and cuiti-
vating my place under a lease, I was anxious to see him got a home for himself and
family. Riding home some time between 9 and 10 o'clock at night, accompanied by
John Clinton. I remarked to Clinton that I had given the Hensley Brothers a lease
of said place, and that as the president had declared said reservation opened so very
unexpectedly, and being fully satisfied that said brothers had not come into posses-
sion of the fact, I thought it would be nothing more than right that we should
drive around and notify them that the proclamation had been made.... He
(Hensley), being a poor man, got my horses, and moved out of there about

Hensley and his family went again to the ranch of his friend Powers,
on the border of "Old Oklahoma," and there remained until the morn-
ing of the day of the opening.

The local officers decided against Hensley on two points, one of
which was:

We can not dispute the conclusion, from all the evidence, that Hensley knew this
tract in dispute, and that, in a general way at least, he had an advantage over other
hoineseekers by reason of his stay in this reservation.

The Department has frequently held. as expressed in the syllabus to
the decision in the case of Monroe et al. . Taylor (21 L. D., 284):

Knowledge of lands within the territory, acquired by presence therein prior to
the passage of the act, .... can not disqualify a settler who subsequently com-
plies with the prohibitive terms of said act.

In view of this ruling, the mere fact that a person, " in a general way,"
some time or other, learned something about a tract of land, is not
sufficient reason for holding him disqualified. It must appear that such
information was acquired subsequently to the passage of the act.

Upon this point the decision of your office is specific:

It does not appear that Hensley gained any advantage by his presence in the ter-
ritory during the prohibited period. It'is true he resided within a mile and a half
of the land he now seeks to enter. It is also true that he had abundant opportunity
to gain a knowledge of the land before the (late of the act opening the country to
settlement, March 3, 1891; and his residence within, the country after that period
did not, I think, give him any additional information.

An attempt was made at the hearing to show that Hensley had an
opportunity to obtain " additional information." He worked one day,
in the summer of 1891, for a man named Fansler, hauling to market
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some hay that Fansler had cut upon the tract in controversy, and
stacked (with other hay) near his (Fansler's) house. Fansler testifies"
that the land in controversy was in plain view "' from his house, and
that " there was nothing to prevent him "' (Hensley) " from looking at
it." This is the sum total of the proof tending to show that Hensley
learned anything additional regarding the tract after March 3, 1891.

Counsel for Waner specifies as one thing that Hensley learned while
upon the reservation during the prohibited period, that the allotment
for the land in controversy was fraudulent. But regarding this Hens-
ley testifies:

The day before the opening, I learned, on the line there, that the soldiers had
declared that what was called the "High allotment " was a fraud, and that it was
then opened up as public domaip.

Inasmuch as Hensley, " the day before the opening," was not in the
Pottawattoinie country, but in the Old Oklahoma country, it appears
that the information obtained by hir that the allotment was a fraud,
was received by him while outside the Pottawattomie reservation.

I concur with your office in its finding that there is nothing in the
testimony to indicate that Hensley gained any additional information
regarding the land because of his presence in the territory after the
passage of the act opening it to settlement and entry.

On the morning of March 3, 1891, Hen sley started from the point in
"Old Oklahoma," where he had been for three days camped upon the:
ranch of his friend Powers, and, going eastwardly, crossed the line
into the Kickapoo Indian Reservation. He traveled through this a
distance of about twelve miles, until he reached a point on the north
bank of the North Fork of the Canadian river, as near the land in
controversy as he could get and yet be outside of the prohibited terri-
tory. The question arises, does the fact that Hensley started from the
Kiekapoo couutry to make the run for the land in controversy, dis-
qualify him fom acquiring the land ?

Some suggestive light may be thrown upon this question by reference
to the departmental decision in the case of Brady v. Williams (23 L. D.,
533, spra). That case arose upon the opening of the Cherokee Outlet,
September 16, 1893. In that case the President's proclamation (August
19, 1893,) contained a proviso for a strip of land one hundred feet in
width along the outer boundary of the country then opened, "open to
occupancy in advance of the day and hour named for the opening of
said country, by persons expecting and intending to make settlement"
of said Cherokee lands. But this one-hundred-foot-strip proviso in no
way invalidates the argument regarding the right of an intending
settler to start from the margin of an Indian reservation that had not
yet been opened to settlement and entry. In that decision the Secre-
tary said:

It must he assumed that it was known to the President and the Secretary of the
Interior, at the time the proclamation was promulgated, that the Indian reservations
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of the Kansas, the Osages, the Poncas, and the Otoes and Missourias, immediately
joined the Outlet on the east; yet there is no inhibition in the proclamation from
settlers entering from those reservations.

In the case at bar, it must e assumed that the President and the
Secretary of the Interior knew that the Kickapoo Indian reservation
immediately joined the Pottawattomie reservation on the north; yet
there is no inhibition in the proclamation from settlers entering from
that reservation.

Again, the decision in the Brady-Williamis case says:
The only theory upon which the Secretary of the Interior could possibly prevent

persons from making te run from these Indian reservations was that, under the
laws and treaties with the tribes, white people were not allowed therein, and were
trespassers, and could be forcibly and summarily ejected as such. But .... if
they passed through the Inlian reservations, and got on to the one-hundred-foot
strip, and made the run from there in good faith, should they be deprived of their
homestead rights? I find myself unable to yield assent to such a proposition. If
the settler were, guilty of a crime against the United States, or the Indians, he
would not be disqualified from availing himself of the right to make a homestead
entry.

In view of the above ruling in the Brady-Williams case, I must hold
that in the case at bar the fact that Hensley started from the Kickapoo
Indian reservation did not disqualify him from acquiring land in the
former Pottawattomie reservation when it was opened to settlement
and entry.

IHensley does not deny that he had the High allotment in view when
he started from the Kickapoo country at noon of September 22, 1891-
having that morning, while yet in the " Old Pottawattomie " country,
learned from certain soldiers that said allotment had been declared
fraudulent and invalid, and the land restored to the public domain.
He does not deny, but acknowledges, that he sought a starting point as
near said tract as possible, and yet be outside the prohibited territory.
The route, after crossing the river (the North Fork of the Canadian)
was steep and through timber for a short distance-about a quarter of
a mile. The following is his own story of the run-omitting questions:

The horse I rode was a good horse-fast; he made the winning on the Oklahoma
race track on the Fourth of July; I rode him just as fast as he could run; I got him
headed in the direction and let him run; I lost my hat and blanket and one of my
stirrups; the stirrup was torn off early in the race, by the horse running too close
against a tree; when I reached the claim I jumped off the horse; as quick as I got
off I saw parties coming from different directions; so I got back into the saddle and
waved my flag over my head to the people coming in; I thought they could see the
flag better with me on the horse than if I stood upon the ground.

An attempt is made to show that Hensley must have started from
the Kickapoo line before noon, in order to reach the land in controversy
before any of his competitors did. The principal reliance in support
of this contention is the testimony of witness Ivy, who said of Hensley:
"He was in there a minute or two before the other parties came; I don't
know whether they were slow or he was fast." But this testimony
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must be construed in connection with that previously given by the
same witness:

A while before noon I had crossed the river into the Pottawattomie country;
.... I wasn't on the line when the rest of the people made the run; . ... . The
first I saw of Hensley he was coming on a run a quarter of a mile west of the claim,
or about that.

So this witness, after all, does not say that Hensley was in the pro-
hibited territory a minute or two before the other parties; but that he
arrived "there"-where the witness was, nearly a mile inside the line-
"a minute or two before the other parties came": which is precisely
what Hensley himself asserts. After a careful examination of all the
testimony bearing upon this branch of the question, I concur in the
finding of the local officers, who say:

Evidence was also introduced tending to show that Hensley could not have
reached the tract at the time he said he did without having started from the Kicka-
poo line prior to the noon hour. We do not think the evidence sfficient to find
against him on that point.

Upon the question of fact as to whether ltensley made settlement
on the land prior to the date of Waner's entry, the local officers found:

It is questionable whether the settlement he made, and his acts subsequent to his
going on the land on September 22, are sufficient to hold in his favor on the ground
of prior settlement.

In considering this branch of the matter it should be remembered
that
the conditions attendant upon the opening of Oklahoma to settlement require the
recognition of extremely slight initial acts of settlement in determining priorities
between adverse claimants, if such primary acts are followed by residence vithin
such time as clearly show good faith (Penwell v. Christian, syllabus, 23 L. D., 10).

Hensley slept upon the ground the night after the opening-under a
wagon-sheet. He testifies that the next day, September 23, he plowed
about a quarter of an acre. He began the foundation of a house before
the date of Waner's entry (September 26, spra), which he afterward
finished, and he and his family moved into it about the first of Novem-
ber, and has ever since resided there, with his wife and five children.

Waner, the entryman, testifies that on the 24th of September, 1891,
when he first saw the land, he did not notice any plowing or other
improvements. To one question addressed to him on cross-examination
he made a peculiarly evasive answer:

Q. Did you not tell me in my office, here in Oklahoma City, in the fall of 1891, that
you knew Mr. Hensley was the prior settler on this tract of land, but that he couldn't
hold it, because he had been leasing land, and was a sooner?-A. I said. he was a
sooner, and that I believed I could prove every word of it at the trial.

Witness Kay testified that about September 24, or 25-he is positive
that it was before the 26 (the date of Waner's entry)-he "saw a little
patch of breaking done, and a log foundation laid."
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The decision of your office, appealed from, finds that Hensley, "being
the prior settler on the land, had the superior right thereto."

For the reasons hereinbefore given, I concur in the conclusion that
iHensley acquired a superior right to the land in controversy, and there-
fore affirm said decision.

DESERT LAND ENTRY-ALIENATION.

WIEATON V. WALLACE.

An agreement by a desert land entryman to convey title to the land after the sub-
mission of final proof, will not operate to defeat the entry, where said agreement
-was entered into after the passage of the ameudatory act of March 3, 1891, which
recognizes the right of assignment in the entryman, and where the initial entry
appears to have been made in good faith.

An agreement by a desert entryman, made subsequent to the initial entry, to convey
title to the water supply after the submission of final proof, is not ground for
cancellation, if it appears that such agreement was afterwards, and prior to
final proof, repudiated.

Secretary Francis to te Commissioner of the General Land Office, Jan-
(I. I. L.) nary 30, 1897. (C. J. W.)

The land involved herein is the SW. NE. 1- S. NW. t, A. SW. i
and the SE. SW. section 26, and the NE. NW. I and NW. I NE.4
of section 35, T. 6 S., 1. 32 E., M. D. A., Independence, California, land
district.

The records of your office show that on May 4, 1888, Bion Samuel
Wallace made desert land entry for said tract, together with one hun-
dred and twenty acres of adjoining land, and that on February 10, 1891,
shortly before the expiration of the time within which he was by law
required to make final proof, he relinquished his entry, whereupon on
the same day Daniel T. Wallace made desert land entry for the tract
now in controversy, being three hundred and twenty acres.

Septerber 13, 1893, the local officers issued notice of Wallace's inten-
tion to offer final proof on October 28, 1893. At the appointed time
Wallace appeared with Samuel B. Wallace and J. HI. Jackson, two of
the witnesses named in his final proof notice. At the same time
appeared Wesley J. Wheaton, and filed an affidavit of protest against
the final proof on the following grounds:

1. That said Daniel T. Wallace does not own, nor have a clear right to the use of
sufficient water to irrigate said laud and to keep it permanently irrigated.

2. That the reclamation of said land has been effected by the use of water owned
and controlled by another party, and not by the use of any water owned by this
claimant.

That the said entry of Daniel T. Wallace is fraudulent and illegal in this, to-wit:
That at the time said entry was made the said claimant made and entered into a
contract by which he agreed to obtain title to said lands for another party, and that
said entry was made for speculative purposes and not made in good faith.

3. That no water owned by this claimant has ever been conducted upon said land
as required by law, or at all.
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Thereupon on motion of Daniel T. Wallace the case was continiued
until October 30, 1893. On that day Wallace filed an affidavit as
follows:

Daniel T. Wallace being first duly sworn, deposes and says; My name is Daniel T.
Wallace, and I am the identical person who on the 10th day of February, 1891, made
desert land entry No. 619, at the U. S. Land Office at Independence, California,
which said entry embraces the [description of land in controversy].

That afflaut never filed or caused to be filed in the U. S. Land Office at Independ-
ence, Cal., any notice of his intention to make final proof of the reclamation of said
tract of land; that affiant never signed any such notice nor caused the same to be
signed, and that such notice bearing afflant's signature thereto was signed by some
person other than affiant and without affiant's authority or permission.

That afflant received no notice or information of the time or place of making final
proof herein until the 20th day of October, 1893, on which day affiant received a
letter from S. B. Wallace, dated and postmarked at Bishop, Cal., and addressed to
affiant at "Midas, Nev.," which last mentioned place is more than two hundred miles
from the U. S. Land Office at Independence, California; That affiant received said
letter at his ranch, which is twenty-five miles further from said land office than the
distance above stated.

That afflant is not now prepared to make said final proof, nor to prove the recla-
mation of said tract of land, and therefore prays that all proceedings heretofore
had as to said final proof herein, be dismissed ,sntil such time as the same may be
made after legal notice by affiant and claimant herein.

Wheaton filed an affidavit protesting against allowing the entryman
to make proof at any other time, and. alleging that Daniel T. Wallace
and Samuel B. Wallace on May 31, 1893, entered into a written agree-
ment, by the terms of which Daniel T. Wallace was to make final proof
and receive final certificate for the benefit of Samuel . Wallace.

The affidavit was accompanied by a copy of the alleged agreement.
Wheaton also on the same day, but at different hours, filed two affi-

davits executed that day by Samuel B. Wallace.
In the first he states that he was the authorized agent of Daniel T.

Wallace in Inyo county. That S. B. Wallace and ID. T. Wallace
entered into an agreement by which S. B. Wallace was authorized to
do all necessary things preparatory for the submission of final proof
for the lands embraced in D. E. No. 619, so that D. T. Wallace could
come from his home in Nevada and make final proof without delay.
That the copy of the agreement attached to the affidavit of Wesley J.
Wheaton is a correct copy of the original agreement. That at the
instance of D. T. Wallace said S. B. Wallace caused notice of said
final proof to be published, said proof to be submitted on October 28,
1893. That D. T. Wallace appeared with his witnesses at the time
named, but when confronted with a protest refused to proceed with his
final proof.

In the second affidavit he states that on said 28th day of October,
1893, D. T. Wallace did not even have the right to the -use of sufficient
water to irrigate said land, and does not now own or have such water
or water-right, and that the water conducted upon the land belonged
to afflant. That after the water had been run upon the premises,
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affiant transferred to said Daniel certain stock in the Owens River
Canal Company, and that said Daniel T. Wa]lace gave him bond and
security for the return of said stock, after making his final proof.

The following letter in reference to the agreement is in evidence:

AusTIN, Nnv7., September the 18Mt, 1893.
Mr. BIoN WAlLACE, Bshop.

Sill: I have been waiting for some time expecting to hear from you in regard to
proving zip on that land. I am ready at any time to come down and do my part
towards it, and would like to know whether you have got the land in shape so that
it can be proved up on or not, and what you intend to do in regard to it. You know
that the agreement was that it should be ready in August for me to do my share.
Now, sir, I either want you to lie ready soon for me to prove ip on it, or else send me
part of the money that is coming to e on it, so that I will know that you intend to
keep your agreement with me in regard to it. Now lt me hear from you in regard
to it soon, for if I don't I shall have to come down there and see what I can do in
regard to it myself.

Yours in haste, (Signed) D. T. WALLACE.

Wheaton also on October 30, 1893, filed an unco roborated affidavit
of contest against the entry, alleging on information and belief
that the said Daniel T. Wallace at or before the date of said fling upon said lands
made and entered into an agreement for the sale of said lands as soon as he obtained
patent therefor, and that said entry was not made in good faith hut was made and
is now held for speculative purposes.

The local officers on November 11, 1893, granted the entry7man's
request to dismiss the proceedings in regard to the submission of final
proof, and dismissed the protest on the holding that the entryman may
offer final proof at any titme within the lifetime of the entry. Wheaton
appealed from said decision to your office.

During the pendency of the appeal the entryman, on December 20,
1893, gave notice of intention to make final proof, whereupon the local
officers set February 5, 1894, as the date for receiving proof. At the
appointed time the entrymau appeared and submitted his proof; con-
sisting of the testimony of himself and John Schober and William G.
Dixon, two of the witnesses name(d in his notice to make proof, and the
certificate of said William G. Dixon, as secretary of said Owens River
Canal Company, to the effect that the entrymnan is the owner of sixteen
shares of the capital stock of the Owens River Canal Company, enti-
tling him to the use of one hundred and sixty inches of water measured
under a four inch pressure fromn the canal of said company. Wheaton
also appeared and protested against the reception of the final proof,
but did not cross-examine the entryman and his witnesses, although he
was advised by the local officers of his right of cross-examination.
Wallace offered to make payment for the land, but the local officers
refused to receive the money. and on the same day reported the facts
to your office, stating that they will hold the final proof to await the
disposition of contestant's appeal from their office decision of November
11, 1893, dismissing his former protest, and also to await the determi-
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nation of the contest, should a hearing be ordered on the contest affi-
davit filed by Wheaton, October 30, 1893. April 21, 1894, your office
considered Wheaton's appeal, and affirmed the decision of the local
officers dismissing his protest, and also affirmed their action of Febru-
ary 15, 1894, holding the entryman's final proof subject to the contest
proceedings. No comment was made in said decision on Wheaton's
failure to cross-examine the entryman and his final proof witnesses and
to fully present his case at the time of the submission of the Binal proof.
The decision directed the local officers to allow Wheaton to proceed
against the entry ol his affidavit of contest of October 30,1893, if they
consider the allegations sufficient.

June 28, 1894, Wheaton filed an amuended affidavit of contest alleging
that the said entry is fraudulent and illegal because the said Daniel T. Wallace at
or before the date of the said filiug pon said land, made and entered into an agree-
ment for the sale of said land as soon as he should obtain patent therefor; that said
entry was not made in good faith but was made in the interest of another party, and
is now held for speculative purposes.

This affidavit was corroborated by Samuel B. Wallace.
September 14, 1894, the local officers issued notice of contest set-

ting the hearing for October 30, 18'94. After several continuances had
upon the agreement of the parties the case went to trial December 15
1894. The contestant introdced only one witness, Samuel B. Wallace,
to prove his allegations against the validity of the entry, while the
defendant offered no testimony at all.

Samuel B. Wallace testified that on May 4, 1888, he made desert
land entry for the tract in controversy together with one hundred and
twenty acres of adjoining land nder the name of Bion S. Wallace,
and that on February 10, 1891, shortly before the expiration of the
time within which he was by law required t make final proof he relin-
quished his entry for the reason that he had been unable to obtain
water to irrigate the land; that prior to his relinquishment he induced
Daniel T. Wallace to agree to make entry for the land immediately
upon his relinquishment; that he went to the land office in company
with Daniel T. Wallace and filed his relinquishmlent and furnished the
money to pay the land office fees for Daniel T. Wallace's entry. He
further testified on direct examination that le had an understanding
with Daniel T. Wallace at the date of the entry that he was to receive
one-half of the land after final proof, for which he was to give his
nine shares of stock in the Owens River Canal Company, but that this
understanding was never reduced to writing, and that in 1893, he
entered into a written agreement with the entryman by the terms of
which he was to do all the work required by law to be done on the
land, and to pay for advertising the final proof notice, and to pay
$780 after final proof for a title to all of the land. On cross-examina-
tion, he contradicted his statement that he had had'au understanding
with Daniel T. Wallace at the date of the entry for the conveyance of
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one-half of the land; and testified that he did not have such an under-
standing until after the entry was made. He further testified that he
did the work required to be done on the land and paid for advertising
first final proof notice; that he, on October 28, 1893, or a few days
before that date, transferred to Daniel T. Wallace nine shares of stock
in the Owens River Canal Company, but that he took a bond from
the entryinan for a reconveyance of the stock and that the transfer
was not made in good faith, but solely for the purpose of enabling the
entrynan to make a satisfactory showing on final proof that he had a
right to sufficient water to irrigate the land; that Daniel T. Wallace
reconveyed the stock to hint about December 3, 1893; that he did not
induce Wheaton to bring the contest, but that he expected to acquire
title to the land under his written agreement with the entryman, and
that he had the money ($320) ready to make final payment to the local
officers in case the final proof should be accepted. No copy of the
contract alleged to have been entered into between the witness and
the entryman on May 31, 1893, was offered in evidence, but on January
9, 1895, after the hearing had been closed, the contestant without
notice to the entryman filed a certified copy of the complaint in an
action brought by D. T. Wallace against S. B. Wallace in the district
court for the State of Nevada in and for the county of Lander, to
recover damages for the breach of the alleged contract, which is set
out in the complaint.

February 23, 1895, the local officers rendered decision as follows,
after making a statement of the facts:

From the testimony presented it appears that the said Daniel T. Wallace at or
before the date of the said filing upon the said lands, made and entered into an
agreement for the sale of said lauds as soon as he should obtain patent therefor, and
that said entry was not made in good faith but was made in the interest of another
party and is held for speculative purposes. We accordingly recommend that said
entry be canceled.

On the entryman's appeal your office on October 10, 1895, rendered
decision finding that the entryman made the entry in good faith, and
Without any agreement or understanding to convey any part of the
land to Samuel B. Wallace; that at the date of the final proof he had
a clear right to sufficient water to irrigate the land; that he made the
final proof to acquire title for his own use and benefit and without any
intention to convey the land to any other party; and that on May 31,
1893, he entered into an agreeneDt to convey the land to Samuel B.
Wallace after final proof in consideration of certain work to be done
and money to be paid by him, but that said Samuel B. Wallace refused
to keep his part of the agreement and did not expect the land to be
conveyed to him. On this finding, your office held that the agreement
to convey the land was a valid assignment of the entry under section 7
of the desert laud act, as said act is amended by section 2 of the act
of March 3, 1891 (26 Stat., 1095) and affords no ground for the can-
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cellation of the entry. The decision of the local officers was therefore
reversed and the contest dismissed.

Wheaton's appeal from said decision brings the case before the
Department.

The contestant has failed to prove that the entryman had entered
the land under any agreement or understanding to convey any part of
the land to Samuel B. Wallace, or that he entered into the particular
agreement alleged to have been made May 31, 1893. With reference
to any written agreement, all that is proved in accordance with the
rules of evidence, is that such agreement was entered into between the
parties. The agreement itself was not offered in evidence. It was not
shown that any effort was made to have it produced, and no foundation
Iwas laid to authorize the introduction of a copy or to allow its contents
to be shown by parol evidence. If there is any record of the agree-
ment, the fact does not appear. The paper which is denominated a
certified copy of the agreetnent, which is found with the record, is
not a certified copy of the agreement, but the certificate is to the effect
that the paper is a true and correct copy of a complaint in the clerk's
office. This paper was inadmissible, and is not in a legal sense a part
of the record. It was filed with the local officers, without notice to the
other side, after the case bad closed. It does not appear what consid-
eration was given to it by the local officers. Your office construed it,
but it is harmless, since, if it were to be considered as evidence, its
terms show that it has reference to a transfer to be made after final
proof, and was entered into at a time when it would not have been
unlawful to make an assignment of the entry under section seven of
the desert land act, as amended by the act of March 3, 1S91 (26 Stat.*
1095).

It has-never been carried into effect. S. B. Wallace, one of the parties
to it, and protestant's chief witness, repudiates it and claims nothing
under it, while the e61tryman subinits his fimia] proof on an entirely dif-
ferent basis from the one contemplated by the agreement. It is insisted,
however, as testified to by S. B. Wallace, that there was an antecedent
verbal agreement in reference to certain shares of water stock to be fur
nished the entrymen, but the witness admits that it was made subse-
quent to the date of the entry of D. T. Wallace, and this being conceded,
it could only have reference to acts thereafter to be perfor1ned, and
which were abandoned and never performed. If D. T. Wallace had
carried out the scheme of submitting his final proof on a false basis, it
would have been rejected, and his entry canceled.

The mental state, or mere purpose of an eutrymnan, is only to be con-
silered in connection with some material act to be performed by him,
either in uking the entry or perfecting it. A fraudulent agreement to
be acted on in the future, entered into before or at the time of entry
will vitiate it, because the illegal purpose and the act of entry are con-
joined and coexistent. The contestant is in the attitude of denying that
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an illegal purpose or-scheme which has reference to a future act to be
performed can be abandoned before it ripens into an act, and its conse-
quences avoided. This may be true to a limited extent in the domain
of morals, but, in law, the mere entertaining of an unlawful purpose,
which is abandoned, while it is yet only a purpose, and never acted
upon, is without penalty. The illegal purpose which the contestant
charges against the entryman had its origin between the two material
acts of making entry and offering final proof: We have already seen
that the entry is untainted, and it now remains to be seen how it affects
the final proof.

The offense of the entrvman is that at one time he contemplated
basing his final proof on the spurious ownership of certain water rights,
but becoming alarmed, backed out from doing this, and became the
owner in his own right of the necessary water and water rights on
which lie submitted his final proof. It is not denied that the land was
reclaimed, and that the entryman was the owner of the water and water
rights necessary for its proper irrigation, when his final proof was sub-
mitted. This proof meets the requirements of the law.

Your office decision is accordingly affirmed.

SCHOOL LANDS-INDE-MNITY SELECTION-APPROVAL.

TODD V. STATE OF WASHINGTON.

The authority of the Secretary of the Treasury in the matter of school lands con-
ferred by the act of May 20, 1826, was transferred to the Secretary of the Interior
by the act organizing the Interior Department.

The approval of a school indemnity selection by the Secretary of the Interior passes
the title thereto, and, in contemplation of law, makes such selection the act of
the Secretary, and it is thereafter not material to inquire how such selection was
made in the first instance.

The provisions contained in sections 10, and 1, of the act of February 22, 1889, in
so far as in conflict with sections 2275 and 2276, R. S., are superseded by the act
of February 28, 1891, amending said sections.

Secretary Francis to the Commissioner of the General and Office, Jan-
(I. H. L.) iary 30, 1897. (C. J. G-.)

Thomas W. Todd has appealed from your office decision of September
23, 189I, sustaining the action of the local officers in rejecting his home-
stead application of August 5, 1895, for the NE. of See. 9, T. 38 N.,
P. 2 E., W. Al., Seattle land district, Washilgton.

The ground for such action was that the said tract was not public
land of the United States, the same being included in list No. 1 of
school indemnity selections approved May 4, 1895, and certified to the
State of Washington, and therefore not subject to homestead entry.

It would seem that the said selection was regular and valid notwith-
standing the contention of the appellant to the contrary.
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The appeal urges that the said selections are invalid for the following
reasons:

1. The county commissioners were not authorized to select land in lien of defi-
ciencies for natural causes.

2. Because Washington was not entitled to indemnity on the basis employed.
3. Because the township in which this land was selected was not entitled to the

amount selected.
4. Because the act of February 22,1889, repealed the acts reserving said land so

far as they apply to Washington.
5. Because the act of February 22, 188 , has provided school lands for the State,

and the manner in which she may acquire them.
6. Because the cause for the reservation of the land has ceased to exist.

It will not be necessary for the purposes of this decision to consider
the foregoing assignments in regular order.

Section 20 of the act of March 2, 1853 (10 Stat., 172), establishing the
territorial government of Washington, provides-

That when the lands in said Territory shall be surveyed under the direction of the
government of the United States, preparatory to bringing the samne into market or
otherwise disposing thereof, sections numbered sixteen and thirty-six in each town-
ship in said Territory shall be, and the same are hereby, reserved for the purpose of
being applied to common schools in said Territory. And in all cases where said sec-
tions sixteen and tirty-six, or either or any of them, shall be occupied by actual
settlers prior to survey thereof, the county commissioners of the counties in which
said sections so occupied as aforesaid are situated, be, and they are hereby, author-
ized to locate other lands to an equal amount in sections, or fractional sections, as
the case may be, within their respective counties, in lieu of said sections so occupied
as aforesaid.

The act of February 26, 1859 (11 Stat., 385), authoiized the settlers
on sections sixteen and thirty-six, provided for in the above act, to
pre-empt their settlement claims; and if said sections happened to
be reserved or pledged for the use of schools, other lands were appro-
priated in lien. of such as might be patented by pre-emptors, the said
lands to be selected and appropriated in accordance with the principles
of adjustment and the provisions of the act of May 20, 1826 (4 Stat.,
179). The latter act provides that the selections shall be made by the
Secretary of the Treasury; hence, the appellant contends that there is
no authority under the act of February 26, 185), for the said selections
to be made by the county commissioners, they not being specifically
mentioned as in the act of March 2, 853.

The Department of the Interior was created by the act of Congress
approved March 3, 1849 (9 Stat., 395). Section three of said act
provides-

That the Secretary of the Interior shall perform all the duties in relation to the
General Land Office, of supervision and appeal, now discharged by the Secretary of
the Treasury.

In section 441 of the Revised Statutes the Secretary of the Interior
is charged with the supervision of public business relating to the public
lands.
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Hence, all the powers relating to the public lands conferred upon the
Secretary of the Treasury by the act of May 20, 1826, were transferred
to the Secretary of the Interior by the act of March 2, 1849, organizing
the Department. So, granting that the selections herein should be
made in accordance with the provisions of the act of 1826, as contended
by plaintiff, yet, by virtue of the organic act of 18t9, as embodied in
said section 441 of the Revised Statutes, the said selections could be
made by the Secretary of the Interior, and still be in accordance with
the provisions of the act of 1826. Notwithstanding no specific mention
is made of the county commissioners in the act of 1859, still the power
to make the selections remains with the Secretary of the Interior by
virtue of legislation subsequent to the act of 1826, So long, therefore,
as they are made under the authority and approval of the Secretary of
the Interior it matters not how they were made in the first instance.
When approved by the Secretary of the Interior they under the law
become his selections. The fact that the selections were made in the
first instance by the county commissioners, does not on that acount
invalidate them. The approval of the selections is the act that passes
title, and as has been shown the Secretary of the I-nterior possesses
the authority to make this approval.

Nearly all other propositions contained in the assignment of errors
were definitely decided in the case of Daly v. State of Washington (20
L. D., 35). It was held in that case that a selection is not necessarily
invalid though in excess of the basis on which it is made, for the reason
that the excess was undoubtedly in compensation for a deficiency in
some other selection embraced in the list; that the act of February 26,
1859, is applicable to the State of Washington, as previously held in
the cases of John AT. Bailey et al. (5 L. D., 216), Hulda M. Smith (11
L. A., 382), and Sharpstein v. State of Washington (13 L. D., 378); and
that the reservation created by the act of March 2, 18.3, is not released
by the enabling act of February 22, 1889 (25 Stat., 676), as held in the
case of L. E. Wheeler (11 L. D., 381). See also cases of Levi Jerome
et al. (12 L. D., 165), and Sharpstein v. State of Washingtoi (supra).

A lengthy argument is filed by the appellant in support of the errors
assigned, and especially in an endeavor to show that the act of Febru-
ary 26, 1859 (R. S. 2275 and 2276), was repealed by the act of February
22, 1889. The act of February 26, 1859, was a general act, and the
apparent conflict between said act and sections 10 and 11 of the act of
February 22, 1889, has been recognized by the Department, and it has
been held that the provisions contained in sections 10 and 11 of the
last mentioned act are superseded by the act of February 28, 1891 .(26
Stat., 796), amendiig sections 2275 and 2276 of the Revised Statutes.
Thus, in the instructions to your office dated April 22, 1891 (12 L. D.,
400), it was stated
that the provisions of the prior act of February 22, 1889, in so far as they are in
conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended
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by the later act of February 28,1891, are superseded by the provisions of said see-
tions as amended, and the grants of school lands to those States mentioned in said
act of February 22, 1889, are to be administered and adjusted under the provisions
of this later general law.

The appellant herein makes no allegation of settlement prior to the
survey of lands i the field, which would bring him within the provi-
sions of sections 2275 and 2276 as amended. His homestead application
was presented August 5, 1895, and hence was properly rejected, the land
having been approved to the State May 4, 1895.

Your office decision is hereby affirmed.

PRIVATE LAND CLAIM-ACT OF JULY 7, I S38.

THE PERRINE GRANT.

The grant made to Dr. Perrine by the act of July 7,1838, and subsequently conferred
by Congress upon his heirs, was a grant i praesenti, conveying the legal title to
the grantees, defeasible only by forfeiture duly declared by act of Congress; and
until such forfeiture e so declared the grantees have the right to make the
settlement required as a condition precedent to the issue of patent.

Where the attention of Congress has been called to the fact that the conditions sub-
sequent in a grant have not been complied with, and no action is taken by Con-
gress, such failure to act will be taken by the Department as an expression of
the legislative will that the decisions of the courts be accepted as a guide in
administering the law.

The right of settlement on the granted premises is restricted to the grantees or those
claiming under them, and all other settlers thereon are naked trespassers; and
their settlements may be claimed by the grantees as a fulfillment of the condi-
tions of the grant, whenever the settlement is such as the grant requires.

If the terms of the grant are complied with it inures to the beneficiaries thereunder,
and patent will issue accordingly; it is therefore not material for the government
to inquire as to the interest of others in said grant.

Secretary lFrancis to the Commissioner of the General Land Office, Jan-
(I. H. L.) nary 30, 1897. (P. J. C.)

I am in receipt of your report, of date January 9, 1897, upon a com-
munication addressed to this Department by the Honorable Thomas
El. Carter, United States Senate, of date December 31, 1896, in refer-
ence to the Perrine grant in Dade county in the State of Florida.

The communication is as follows:
Referring to your recent communication concerning the Perrine land grant in Fla.,

addressed to the Senate Committee on Public Lands I, as chairman of the sub-com-
mittee having the matter in charge have been informed that proofs of compliance
with the terms of the grant are now before the Commissioner of the General Land
Office awaiting examination..

Desiring to dispose of the matter, I have the honor to request-that the proofs
referred to be taken up for examination at the earliest practicable date and that I be
advised of the conclusion of your Department as to their sufficiency.

The subject of this inquiry, the Perrine grant, is a matter that has
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been called to the attention of your office and the Department by those
interested since the first grant to Doctor Henry Perrine in 1838. Its
history, together with that of. the original grantee, is replete with inci-
dents in connection with the early settlements of South Florida and
endeavors to cultivate and propagate the plants contemplated by the
act, together with many distressing incidents brought about by the
Seminole Indian War, which prevailed throughout that region for
nearly a quarter of a century after the territory had been purchased
from Spain. The history of it, so far as necessary to determine the
matter that has been again recently brought to the attention of the
Department, is as follows:

Congress by act of July 7, 1838 (5 Stat., 302), passed the following act:
Whereas in obedience to the Treasury circular of the 6th of September, eighteen

hundred and twenty-seven, Doctor Henry Perrine, late American Consul at Cam-
peachy, has distinctuished himself by his persevering exertions to introduce tropical
plants into the United States; and whereas he has demonstrated the existence of a
tropical climate in southern Florida, and has shown the consequent certainty of the
immediate domestication of tropical plants in tropical Florida, and the great proba-
bility of their gradual acclimation throughout all our southern and south-western
states, especially of such profitable plants as propagate themselves on the poorest
soils; and whereas, if the enterprise should be successful, it will render valuable our
hitherto worthless soils, by covering them with a dense population of small cultiva-
tors and family manufacturers, and will thus promote the peace, prosperity, and
permanency of the Union: Therefore, be it enacted by the Senate and House of
Representatives of the United States of America in Congress assembled, that a town-
ship of land is hereby granted to Doctor Henry Perrine and his associates, in the
southern extremity of the peninsula of east Florida, to be located in one body of six
miles square, upon any portion of the public lands below twenty-six degrees north
latitude.

SEC. 2. And be it further enacted, that the said tract of land shall be located
within twio years from this date, by said Henry Perrine, and shall be surveyed under
his direction, by the surveyor of Florida, provided, that it shall not embrace any
land having sufficient quantities of naval timber to be reserved to the United States,
nor any site for maritime ports or cities.

SEaC. 3. And be it further enacted, that whenever any section of land in said tract,
shall be really occupied by a bona fide settler, actually engaged in the propagation
or cultivation of valuable tropical plants, and upon proof thereof being made to the
Commissioner of the General Land Office, a patent shall issue to the said Henry
Perrine and his associates.

SEC. 4. And be it further enacted, that every section of land in the tract aforesaid,
which shall not be occupied by an actual settler, positively engaged in the propaga-
tion or cultivation of useful tropical plants, within eight years from the location of
said tract, or when the said adjacent territory shall be surveyed and offered for sale,
shall be forfeited to the United States.

It is shown by the voluminous correspondence of Doctor Perrine,
after the passage of this act and until some time in the year 1840, that
although the obstacles he was forced to encounter in order to carry out
the terms of the grant were almost insurmountable, he did make an
effort so to do, moved his family there and resided upon the land that
he had selected in compliance with this act. It is shown by the same
correspondence that he planted some of the plants that were contem-
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plated, but owing to the unsettled conditions, marauding bands of
Indians infesting the country, the efforts were confined to a very small
area, upon which it seems he started a nursery for the purpose of pro-
ducing the plants that he intended experimenting with. While engaged
in this work at Indian Key, some time i the summer of 1840, Doctor
Perrine was murdered by the Seminole Indians, his wife and children
barely escaping with their lives; his house, furniture, library, out build-
ings, and other valuable improvements were burned and destroyed.

Congress, by the act of February 18, 1841 (6 Stat., 819), passed the
following supplemental act:

Whereas, under the provisions of the act, to which this act is a supplement, Doctor
Henry Perrine made, in the manner thereby required, the location therein author-
ized; and while engaged in the necessary measure to carry into effect the object
contemplated by said act, was murdered by the Seminole Indians; and whereas Mrs.
Ann F. Perrine, the widow of the said Doctor Perrine is anxious to continue the
undertaking thus commenced by her late husband, but is prevented from so doing by
the continuance of the Indian War in Florida: Therefore, be it enacted, etc., that
Mrs. Ann F. Perrine, the widow of the said Henry Perrine, and Sarah Ann Perrine,
Hester M1. S. Perrine, and Henry E. Perrine, his surviving children, are hereby
declared to be entitled to all the rights and privileges vested in and granted to the
said Doctor Henry Perrine, by the act to which this is supplement, and that the
time li:ited by said act, in which every section of said grant should be occupied to
prevent the forfeiture of the same to the United States, be, and the same is hereby,
extended to eight years from and after the time when the present Indian War in -

Florida shall cease and determine.

The land was officially surveyed in 1847 and the tract theretofore
designated by Doctor Perrine in person was set aside for him, and
embraces lands described as follows: Sections 12, 13, 24, 25 and 36 T.
55 S., R. 39 E.; Section 1, T. 56 S., R. 39 E.; Sections 7, 8, 9, 1,11, 14,
15, 16, 17, 1s, 19, 20, 21, 22, 23, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, T. 55
S., R. 40 E.; and Sections 2, 3, 4, 5, ad 6, T. 56 S., E. 40 ., Tala. Mer.

It appears that after the passage of the supplemental act the widow
and children of Doctor Perrine undertook to carry out the provisions
of the same by establishing settlers on each section. Thirty-six fami-
lies from the Bahama Islands were engaged came over and commenced
to establish their homes on the land, but were soon compelled to aban-
don them by reason of being frightened or driven off by the Seminole
Indians.

Some effort, however, was evidently made by these inhabitants, or
the heirs directly, to comply with the terms of the act, as 1 find in the
record the affidavits of Alexander Mackay, B. R. Fletcher and Wil-
liant H. Mears, sworn to on April 5, 1848, in which they say that they
superintended the planting of "sea sal hemp" and lime seed; each of
them enumerate the sections of land upon which this planting was
done, and an examination of the same shows that it covered every one
of the sections included in the grant.

It appears that the representatives of the heirs in 1850 presented a
memorial to Congress praying that the terms of the grant be extended
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owing to the unsettled conditions that then prevailed in that vicinity.
No action, however, seems to have been taken by Congress in relation
to the matter.

It is a matter of history that the Seminole War, which was referred
to by Congress in the supplemental act, was one of long duration and
seriously retarded the settlement of that part of the country. It
appears, however, by the records in the War Department, that open
hostilities officially ceased in December, 1855; yet it is certain that
there were marauding bands still harassing the settlers for some time
thereafter.

From 1862 down to the present time the heirs of Doctor Perrine have
been before your office, the Department and Congress, persistently
demanding that their rights to the grant should be recognized; but
little seems to have been accomplished in the matter except by reports
made from your office to Congress in relation to the status; and in that
of March 17, 1887, your office recommended that patents be issued to
three sections named, because proof had been made of compliance
with the act.

It appears that the land embraced in the grant was regularly with-
drawn and set apart under the provisions of said act of 1838, and
although there had not been a strict compliance with its terms by the
heirs of Doctor Perrine, and proof made as required, yet the lands had
been held not subject to disposal on any account until Congress shall
have given authority to restore the same to the public domain.

The State of Florida at one time laid claim to the land under the
swamp act of 1850, and in 1873 made selection of the same, but in
view of the priority of the Perrine grant these selections were sus-
pended by your office and no steps taken in relation thereto until the
rights of the grantees were fully determined.

The inquiry of Senator Carter, quoted above, in relation to this
grant, seems to have been brought about because of the introduction
of a bill in the first session of the fifty-fourth Congress to restore to
the public domnain i the lands within the grant, to enable settlers
within the limits of the same to homestead the tracts actually occupied
by them.

The report of your office has been forwarded to the Department, by
reason of the request of Senator Carter, together with all the records
in comection with the matter, and it has been deemed advisable to
investigate the subject with a view of determining whether or not any
further legislation is required or whether the parties have complied
with the terms of the grant sufficiently to warrant the issuance of
patents to them.

After mature deliberation upon this subject, I am convinced that the
grant to Doctor Henry Perrine, subsequently conferred as it was by
the act of Congress upon his heirs, was a grant in jraesenti, conveying
the legal title to the grantee, defeasible only by forfeiture duly declared
by act of Congress. Until such forfeiture be so declared the grantee
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has the right to make the settlement required by the grant as a condi-
tion precedent to the issuance of patent, as contemplated by the acts
of Congress, and whenever the requirements of the grant have been
complied with as to any section of the township, and proofs thereof
submitted and accepted, a right to title thereto has vested, and Con-
gress can not declare a forfeiture thereof without impairing the validity
of the grant.

That the grant is one in praesenti is conclusively decided by the
supreme court in Schulenberg v. Harriman (21 Wall., 44). The question
before the court in that case was the construction of an act granting
lands to the State of Wisconsin to aid in the construction of railroads,
and by the first section it is declared, "that there be and is hereby
granted to the State of Wisconsin," etc., certain sections of land enu-
merated. And it was provided further, in the fourth section, that,
if said road is not completed within ten years, no further sales shall be made, and
the lands unsold shall revert to the United States.

Determining whether this grant should be forfeited because the road
was not constructed strictly according to the terms of the statute, and
referring directly to the last quotation above, the court say:

It is settled law that no one take advantage of the nonperformance of a condition
subsequent annexed to an estate in fee, but the grantor or his heirs, or the successors
of the grantor if the grant proceed from an artificial person; and if they do not see
lit to assert their right to enforce. a forfeiture on that ground, the title remains
unimpaired in the grantee. The authorities on this point, with hardly an exception,
are all one way from the Year Books down. And the same doctrine obtains where
the grant upon condition proceeds from the government; no individual can assail
the title it has conveyed on the ground that the grantee has failed to perform the
conditions annexed.

In what manner the reserved right of the grantor for breach of the condition must
be asserted so as to restore the estate depends upon the character of the grant. If
it be a private grant, that right must be asserted by entry or its equivalent. If the
grant be a public one it must be asserted by judicial proceedings authorized by law,
the equivalent of an inquest of office at common law, finding the fact of forfeiture
and adjudging the restoration of the estate on that ground, or there must be some
legislative assertion of ownership of the property for breach of the condition, such
as an act directing the possession and appropriation of the property, or that it be
offered for sale or settlement.

The doctrine here announced by the court has been followed by it in
a great number of cases subsequently, notably those of Van Wyck v.
Knevals, 106 U. S., 360; St: Lous &c., Railway v. McGee 115 U. S.,
469; Bybee v. Ore. and Cal. R. R. Co. 139 U. S. 663; Deseret Salt Co.
v. Tarpey, 142 U. S., 241; and Lake Superior Ship &c. Co. v. Cunning-
ham, 155 U. S., 354.

The principle decided in these cases has been invariably applied by
the Department in the construction of similar grant. See Cooper et al.
v. Sioux City R. R. Co., 1 L. D. 345; in re Central Pacific R. R. Co.,
? L. D., 489; Wisconsin R. R. Co., 5 L. D., 81; Wisconsin Central R. t.
Co., 6 L. D., 190; and Plaetke v. Central R. R. Co., 10 L. D., 317.
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It has also been decided by the Department that where the attention
of Congress has been called to the fact that the conditions subsequent
have not been complied with (as in this case by a petition of the
grantees in 1850 and again in 1887), and no action is taken by the Con-
gress, the Department accepts its failure to act as an expression of its
will that the decisions of the court shall be taken as its guide in admin-
istering the law. Daneri v. Texas and Pacific R. R. Co., 2 L. D., 518.

In view of these authorities it would seem that if there has been a
compliance with the terms of the act upon the part of the grantees,
even though it may have been since the close of the Seminole War, as
contemplated by Congress in the supplemental act, the fee of the land
still rests in them, and before final action by Congress, or judicial pro-
ceedings instituted, patents may be issued to the grantees.

It may be said further, that the right of settlement upon the granted
premises would be restricted to the grantees or those claiming under
them, and all other settlers thereon are naked trespassers and their
settlement may be claimed by the grantees as a fulfillment of the con-
dition of the grant whenever the settlement is such as the grant
requires.

It appears that there were a number of settlers on the lands, and in
December, 1896, all of them with the exception of John W. Roberts
Sarah M. Roberts, James A. Smith, John F. Roberts and George H.
Mehring, made proof before a United States Commissioner, and the
same was transmitted to your office. It is not deemed advisable to go
into details regarding this proof. Its sufficiency is a matter your office,
must primarily pass upon, which has not yet been formally done. It
is sufficient in this connection to say that in your office letter of Jan-
uary 9,1897, reporting on reference of letters of Senator Carter, it is
said, the proofs appear to me to be in compliance with the provisions
of Sec. 3 of the act of July 7, 1838."X

Your office during the month of January, 1897, has forwarded to the
Department several letters written by the three Roberts, Mehring and
Smith, the persons who, as stated above, refused to make final proof,
and one E. I. Robinson, who is acting as attorney for the others. The
same parties have also written letters to the Secretary of the Interior;
a!so to a United States Senator, who has forwarded copies of the
letters he received to the Department. These letters are not deemed
of sufficient importance as bearing upon any question as to the validity
of the grant or the improvements placed thereon by themselves or those
who did rmake final proof, to warrant more than a passing consideration.

Yn your office report to the Department, of January 9 1897, you refer
to the letter of Robinson and say:

I thinky no showing is made by the said letter which would warrant the sending of
an inspector -to Frida, or which woluld raise any presumption of bad faith against
te claimants under the grant.

I concur i this. The statements are not under oath, and can not
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therefore be accepted to overcome the final proof. Aside from this
there is nothing charged, even if sworn to, that would defeat the grant
or warrant sending an inspector. The parties do not state that there
has been any failure to comply with the terms of the grant in regard
to the particular tracts they occupy.

The particular grievance of these persons seems to be against certain
railway companies which appear to have been instrumental to some
extent in the development of the lands. It is not shown by the record
before me what interest the companies have in this land, and it is
wholly immaterial what their interest may be. If the terms of the
grant are complied with, even if railway companies have assisted in
doing so, the grant inures to the beneficiaries nuder the grant, and the
patents will necessarily run to them. Any grievances, therefore, the
settlers may have against the companies is a matter between themselves
and not one the government will take part in.

These same pafties have also forwarded a copy of an affidavit sent
to the vice president of the East Coast Railway Company in which is
recited at some length their grievances. But as said in eference to
the letters, the matters therein contained do not raise any question the
government can consider.

There is also a copy of another affidavit made by the same parties,
not addressed to any one, but inasmuch as it says,
that if a government inspector authorized to take depositions of settlers and thor-
oughly honest should come down here he would be kept busy a long time investi-
gating injuries to the settlers and frauds against the government,

1 take it that it was meant for your office, yet why a copy and not
the original should have been filed is unexplained. I addition to this
suggestion in regard to sending an inspector it appears that all they.
ask is for the government to arrange so that they can deal directly with
the government in regard to securing their titles.

As before said the Department is powerless to aid them even if the
matter were properly presented for its consideration. By the terms of
the grant patents must issue in accordance with the terms of the acts
and could not be given either to the settlers or the railway companies.

The record is returned to your office with directions to examine the
final proof submitted and if found satisfactory to issue patents to the
beneficiaries of said grant.

It is so ordered.
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SALT SPRINGS AND SALINE LANDS-SELECTION.

STATE OF OREGON ET AL. V. JONES.

The provisions in the act of February 14, 1859, granting salt springs and adjacent
lands to the State of Oregon, and the act of December 17, 1860, amendatory
thereof, so far as they fix a time for selections under said grant, are directory,
and not mandatory; but as the grant so made only becomes effective as to spe-
cific tracts on selection by the State, the right to make sch selectimns after
the expiration of the time fixed therefor will be defeated by an intervening
adverse right asserted under the general provisions made for the disposal of
saline lands by the act of January 12, 1877.

Secretary Francis to the Comamissioner of the General Land Office, Feb-
(I. El. L.) ruary 6, 1897. (C. J. W.)

On September 11, 1895, David R. Jones filed an affidavit duly cor-
roborated, alleging that the SW. 4 of SW. of See. 4 and NW. of
NW. J of Sec. 9, SW. 1 of SE. of See. 8 and NW. 1 of NE. of Sec. 17,
T. 35 N., R. 25 E., VW, M., Lakeview, Oregon, were lands unfit for culti-
vation and were saline in character, and should be disposed of as saline
lands. On September 25, 1895, proof was submitted in support of said
allegations, and on that day, based on the evidence so submitted, the
local officers rendered a joint decision, finding the land to be saline in
character and recommending its sale.

By letter "C" of date November 23, 1895, your office ordered said
land to be advertised and offered for sale, in accordance with the pro-
visions of the act of January 12, 1877 (19 Stat., 221). The land was
advertised in accordance with departmental regulations and was sold
on February 21, 1895 to David R. Jones, who was the highest and best
bidder, and cash certificates Nos. 1867 and 1868 were issued covering
said purchases. Subsequently J. K. Barry, who was present and a
competitive bidder at said sale, filed a protest against the issuing of
patents to Jones on his cash entries, and asking that said sales be set
aside and declared void, and that no more lands in Oregon be sold
under said act of 1877, until salt springs and contiguous lands granted
to the State for its use by act of Congress of February 14, 1859 (11
Stat., 384), have been selected by the governor thereof to the extent
named in the grant. On April 21, 1896, your office considered the
report of the local officers, touching said sale and Barry's protest, and
held that the sale of the lands was authorized by said act of January
12, 1877; that the proceedings connected with said sale were regular
and that Jones was entitled to patents for the tracts sold. It was
further held that Barry had no right or interest to be considered, and
as he exhibited no authority to represent the State of Oregon, he had
no right to intervene and his protest should be dismissed.

From this decision Barry appealed. Pending said appeal, but before
the papers in the case were transmitted here, the governor of Oregon
transmitted to your office an application to select the same lands included
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in the sale to Jones, under the aforesaid act of February 14, 1859, which
application was transmitted here by your office as a part of the record
in said case. W. K. Barry filed his protest, but neither he nor his coun-
sel exhibited any authority to represent the State of Oregon up to the
time your office decision was rendered. Since the application of the gov-
ernor to make selection of the land in question has been filed, the attor-
ney who filed the protest, has also filed authority to represent the State,
so that the State may now be considered as a proper party to the case
and as properly represented. While your office properly held Barry's
protest for dismissal as the record then stood, as the State now makes
the protest its own by adoption, Barry's right to file and nainitain it
becomes inconsequent, and need. not be further considered, inasmuch
as said protest asserts the right of the State to be paramount. The
application of the governor of Oregon to make selection of the land
included in Jones' purchase is met by a protest filed by Jones in the
form of a motion to reject the list of selections. The contentions thus
presented call for an interpretation of the acts of February, 1859 (11
Stat., 384), of December 17,1860 (12 Stat., 124) and of January 12,1877
(19 Stat., 221). The contention of the State is that the provisions in
the first named acts, as to the time within which the State shall make
its selections, are directory and not mandatory, and therefore until the
claim of the State is first satisfied, sales of saline lands under the act
of January 12, 1877, are made subject to the existing prior right of the
State to select such land under its grant.

The correctness of this contention i denied by Jones. Some of the
questions presented by the present record aLnd contentions were consid-
ered here in the somewhat similar case of State of Colorado, ex parte
(10 IL. D., 222), and the ruling in that case as far as the same is applica-
ble to the present one will be followed. It is to be observed, however,
that individual rights were' not in issue in that case, and it is stated in
the body of the decision,

Had third parties intervened prior to the selection and initiated proceedings under
the act of 1877 touching the lands in question, the right of the State thereto might
have been lost.

Here Jones initiated proceedings under the act of January 12, 1877;
proved the lands to be saline in character; had become the purchaser
of them; and had paid the purchase price to the government, before the
State made any motion to select these lands under its grant. In the
Colorado case, it was held, that the act of January 12, 1877, did not
repeal the earlier act making the grant to the State, and that the two
acts might stand together, each having a separate field in which to
operate, and providing different methods of acquiring title to saline
lands.

The act making the grant to Colorado was as follows:
That all salt springs, within said State, not exceeding twelve in number, with six

sections of land adjoining, and as contiguous as may be to each, shall be granted to
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said State for its use, the said land to be selected by the governor of said State
within two years after the admission of the State, and when so selected to be used
and disposed of on such terms, conditions and regulations as the legislature shall
direct; Protrided, That no salt spring or lands the right whereof is now vested in
any individual or individuals, or which hereafter shall be confirmed or adjudged
to any individual or individuals, shall by this act be granted to said State.

The language of the act under consideration, granting salt springs
to the State of' Oregon, is in the same terms as the Colorado grant,
except that the selection is to be made in one year after the admission'
of the State instead of two years as in the Colorado act. The act of
17th of December, 1860 (12 Stat., 124), amending this act, amends it
only in the matter of time within which the selection is to be made, by
extending it to any time within three years from the passage of the
amendatory act. It appears therefore that the language to be construed
in order to determine the character of the grant is the same in both
grants referred to. As it was held in the Colorado case that the pro-
vision i reference to the time within which the selection should be
made was directory, and that a failure to make such selection within
that time would not of itself work a forfeiture of the grant, a different
construction of this clause of the act can not now be given without
overruling said decision, and no sufficient reason for doing this appears.

The act of February 14, 1859 (11 Stat., 334) took effect on its
approval, and was a grant to the State of certain salt springs and
lands in connection therewith, thereafter to be selected by the gov-
ernor. The grant operated to pass the title to a certain number of salt
springs and the prescribed amount of lands in connection with each,
from the government; but it did not and could not attach to any spe-
cific salt springs or sections of land until selection was made. The
act does not in any way limit the power of Congress to provide other
methods of disposing of lands of the class contemplated, so long as
the same remain unselected. Congress had the pwer to pass the act
of Jannary 12, 1877, and as the act of February 14, 1859, is not repealed
or affected by it, effect should be given to both acts as far as may be.

We here have, therefore, a case where one of the principles announced
in the case of Shepley et al. v. Cowen et al. (91 U. S., 330) is applicable.
That is we have two modes of acquiring title to saline lands, both of
which may stand. The rule announced in the case referred to, is that
in a particular case, where two modes exist of acquiring title from the
government, the one will prevail under which the first initiatory step
was taken. Here the first step was taken under the et of January 12,
1877, and by Jones.

In support of the contention that title passed to the State of Oregon,
to the particular land in question, on the approval of the act of Feb-
ruary 14, 1859, the special report in reference to compromise and settle--
ment between the United States and the State of Arhansas, No. 1958, is
referred to as an official admission of the correctness of the construction
contended for in this case. This report is not authority for the prin-
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ciple insisted upon. It is nowhere conceded that the government had
parted with the title to saline lands by its original granting act of salt
springs to the State of Arkansas, and the very fact that the settle-
ment recomnmended was recommended as a compromise only, deprives
it of value as a judicial precedent. It is a mere recommendation of
terms of compromise, which have not yet been approved by Congress.
The construction of the act contended for by the State does not seem
to be in harmony with the following proviso of the act:

Provided, that no salt spring or land, the right whereof is now vested in any indi-
vidual or individuals, or which may hereafter be confirmed or adjudged. to any
individual or individuals shall by this article be granted to said State.

After due consideration of the several acts of Congress referred to'
and the authorities cited, my conclusions are:

1. That the doctrine announced in the Colorado case, supra, constru-
ing a similar act to the one here in question to the effect that the pro-
visions of said act relative to the time within which selections of salt
springs are to be made by the State, are directory and not mandatory,
will be adhered to.

2. That the grant becomes operative, in the sense of attaching to
specific lands, only on selection by the State. (139 U. S., 1-5).

3. That the application of the State to make selection of the lands
purchased by Jones should be rejected, because his right attached
before it made the application, but the right of the State. to make
selection of any unappropriated saline lands in said State in satisfac-
tion of its grant is recognized.

Yonr office decision is affirmed.

RAILROAD GRANT-SECTION 2, ACT OF APRIL 21, 1876.

GOODRIcH V. CALIFORNIA AND OREGON LAND CO.

The provisions of section 2, act of April 21, 1876, are not restricted to persons who
made entries under section 1, of said act, but apply, in the event of abandon-
ment by such original entrymen, to cases where " under the decisions and rul-
ings of the Land Department," the lands covered by such original entries have
been "re-entered by pre-emption or homestead claimants who have complied
with the laws governing pre-emption and homestead entries," and submitted
satisfactory proof of such compliance.

Secretary Francis to the Gommissioner of the General Land Office, Feb-
(I. II. L.) ruary 6, 1897. (E. M. R.)

This case involved the E. 3 of the NE. of Sec. 9, T. 30 S., E. 46 E.,
Lake View land district, Oregon, and is before the Department upon
appeal, by the California and Oregon Land Company, from your office
decision of October 21, 1895, awarding the tract in controversy to
Amelia Goodrich.
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The record shows that this tract is within the primary limits of the
grant made by the act of July 2, 1864 (13 Stat., 355), to aid in the con-
struction of the Oregon Central Military Road, as shown by the with-
drawal made on account thereof on May 2,1876. Two maps showing
the definite location of this road were filed in the Department-one on
March 17, 1869, and the other on February 28, 1870.

This tract was listed on August 23, 1883, by the California and Ore-
gon Land Company, successor in interest to the aforesaid road company.

April 15, 1874, A. C. Goodrich filed declaratory statement for the
tract in controversy, alleging settlement on July 1, 1873. May 2,1889,
Amelia Goodrich filed declaratory statement for the same tract, alleg-
ing settlement on November 18, 1888. After notice given, proof was
made by the said Amelia Goodrich, and final certificate was issued
January 7, 1891.

The land in question was withdrawn by your office letter of date April
15i 1876, which was received on May 2,1876, upon which date the with-
drawal became effective. At that date this tract was covered by the
declaratory satement of A. C. Goodrich.

Your office decision held that this entry was confirmed under the
second section of the act of April 21, 1876- (19 Stat., 35), which is as
follows:

That when at the time of such withdrawal as aforesaid valid pre-emption or home-
stead claims existed upon any lands within the limits of any such grants which
afterward were abandoned, and, under the decisions and rulings of the Land Depart-
ment, were re-entered by pre-emption or homestead claimants who have complied
-with the laws governing pre-emption or homestead entries, and shall make the proper
proofs required under such laws, such entries shall be deemed valid, and patents
shall issue therefor to the person entitled thereto.

In the argument filed by counsel for the California and Oregon Land
Company it is urged that the confirmatory provisions of the act of
April 21, 1876, were intended solely for the benefit of the individual
claimants who had abandoned such entries, and to sustain that propo-
sition reference is made to the case of the Northern Pacific Railroad
Company (20 L. D., 191), wherein it was held (syllabus):

The confirmation of entries under section 1, act of April 21, 1876, is solely for
the benefit of the individual claimant, conditioned upon his compliance with law,
and was not intended to confirm the entry absolutely, as against the right of the
company, so as to except the land from the grant in favor of any other settler.

That case does not sustain the contention of counsel. The ruling
therein laid down applies only to section 1. The second section of the
act was not involved, and was not considered in that case.

The case at bar seems clearly to come within the provisions of the
second section. That section provides "that when at the time of such
withdrawals (referring to the withdrawal mentioned in section one)
pre-emption or homestead claims existed, which were afterwards aban-
doned, and "under the decisions and rulings of the Land Department,
were re-entered by pre- emption or homestead claimants who have com-
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plied with the laws governing pre-emption or homestead entries, ....
such entries shall be valid, and patents shall issue therefor to the per-
son entitled thereto." It does not say, "were re-entered by the originat
pre-emption or homestead claimants," but "were re-entered by pro-
emption or homestead claimant."

In this case Amelia Goodrich made declaratory statement, and sub-
mitted proof upon which entry was allowed and final certificate issued.
It therefore becomes pertinent to inquire whether her said filing and
entry were made "iunder the decisions and rulings of the Land Depart-
ment," as provided in said second section.

In the case of the Northern Pacific Railroad Company v. Burns,
decided July 13, 1887 (6 L. D., 21), it was held (syllabus):

A homestead claim, existing prior to the receipt of notice of withdrawal on general
route of the Northern Pacific, excepts the land covered thereby from the operation of
said withdrawal.

Such being the law as then declared by the Department, it was imma-
terial whether the claim subsequently set up was by the original or a
new claimant; and this view of the law remained in force and undis-
turbed until the decision of March 12, 1895, in the case of the Northern
Pacific Railroad Company (20 L. D., 191), wherein said decision (ujpra)
was specifically overruled.

In this case Amelia Goodrich filed her pre-emption declaratory state-
ment in 1889, and made her proof and final entry before the Burns case
was overruled, and during the time when that case was in force as a
decision and ruling of the Land Department, and it is therefore clear
that such filing and entry -were made " under the decisions and rulings
of the Land Department." Nor can it be said that the provisions of
section two of said act operate solely to confirm entries and filings made
prior to its passage, for this question was considered i the case of the
Northern Pacific Railroad Company v. Symons (22 L. D., 686), wherein
it was held (syllabus):

The confirmatory provisions of section 2, act of April 21, 1876, are not limited to
entries made prior to the passage of said at, but are equally applicable to entries
made thereafter.

See also, to the same effect, Northern Pacific Railroad Company v.
Crosswhite (20 L. D., 526).

It is therefore held that the provisions of said ection two are not
restricted to persons who made entries under section one of the act
but apply, in the event of abandonment of such original entrymen, to
cases where, "under the decisions and rulings of the Land Depart-
ment," the lands covered by such original entries have been "re-entered
by pre-emption or homestead claimants who have complied with the
laws governing pre-emption and homestead entries," and satisfactory
proofs of such compliance have been submitted.

The appellee here having made her filing and entry "under the
decisions and rulings of the Land Department," as shown, and having
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furnished the required proofs of her compliance with the law there-
under, her entry is clearly confirmed by the second section of said actl
and the decision of your office is therefore affirmed.

SURVEY-APPLICATION OF STATE-ACT OF AUGUST 18, 1894.

STATE OF WASRINGTON.

An application of a State for the survey and resetvation of a township under the
act of August 18,1894, must be denied, where, prior to such application, a survey
of the township has been ordered for the benefit of settlers.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I H. L.) ruary 6, 1897. (C. J. W.)

On May 28, 1896, application was duly made by the governor of the
State of Washington for the survey and reservation, under the act of
August 18, 1894 (28 Stat., 394), of certain townships, in the application
designated and described.

On June 15, 1896, by letter "E," of that date, your office denied the
application on the ground that other parties had applied for the survey
of the same townships, and that they were under contract for survey on
the applications and petitions of settlers, and were not subject to reser-
vation under the terms of the act of August 18, 1894.

The State appealed from your office decision, alleging the following
errors:

1. Error in holding that such lands were not unsurveyed within the meaning of
the act referred to.

2. Error in holding that the State was not entitled to have the same surveyed and
reserved from adverse claims in pursuance of said act,

Before considering said appeal, on January 7, 1897, your office was
requested to report by virtue of what law or statute the applications of
the settlers referred to were entertained. The Department is in receipt
of your letter " E" of January 9,1897, in response to said request, which
contains the following report:

In reply I have the honor to report that section 453 of the Revised Statutes of the
United States provides as follows:

"The Commissioner of the General Land Office shall perform, under the direction
of the Secretary of the Interior, all executive duties appertaining to the surveying
and sale of the public lands of the United States, or in anywise respecting such
public lands."

Section 2218 of the Revised Statutes U. S. further provides as follows:
"The Secretary of the Interior shall take all the necessary measures for the com-

pletion of the surveys in the several surveying districts for which surveyors general
have been, or may be, appointed, at the earliest periods compatible with the pur-
poses contemplated by law."

In pursuance of the provisions of law embraced in the quoted statutes this office
has from year to year issued to the surveyors general of the several surveying dis-
tricts annual surveying instructions for their information and guidance.
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The act of Congress making an appropriation for conveying the public lands for

the fiscal year ending June 30, 1896, contains the following specific proviso: (29
Stat., 434)

"That in expending this appropriation preference shall be given in favor of sr-
veyiug townships occupied, in whole or in part, by actual settlers and of lands
granted to the States by the act approved February twenty-second, eighteen hundred
and eighty-nine, and the Acts approved July third and tenth, eighteen hundred and
ninety, and other surveys shall be confined to lands adapted to agriculture, except
that the Commissioner of the General Land Office may allow, for the survey and
re-survey of lands heavily timbered, mountainous, or covered with dense under-
growth, rates not exceeding thirteen dollars per linear mile for standard and meander
lines, eleven dollars for township, and seven dollars for section lines, and in cases of
exceptional difficulties in the surveys, when the work cannot be contracted for at
these rates, compensation for surveys and resurveys may be made by said Commis-
sioner, with the approval of the Secretary of the Interior, at rates not exceeding
eighteen dollars per linear mile for standard and meander lines, fifteen dollars for
township, and twelve dollars for section lines: Porided, That in the States of Cali-
fornia, Idaho, Montana, Oregon, Arizona, Wyoming, Washington, Colorado, and
Utah, there may be allowed, in the discretion of-the Secretary of the Interior, for
the survey and resurvey of lauds heavily timbered, mountainous, or covered with
dense undergrowth, rates not exceeding twenty-five dollars for township and twenty'
dollars for section lines."

In the annual surveying instructions issued for the fiscal year ending June 30;
1896, wich were formally approved by the Department, are the following para-
graphs, viz.:

"The law requires that in expending this appropriation preference shall be given
in favor of surveying townships occupied, in whole or in part, by actual settlers,
and of lands granted to the States by the act of February 22, 1889, and the acts
approved July 3 and 10, 1890; hence in tailing measures for the letting of contracts,
it will be your first duty to ascertain the localities in which there are bonacfide set-
tlers, and the funds should be so applied as to benefit the greatest number of settlers.

"Contracts for subdivisional surveys, when transmitted to this office, should be
accompanied by evidences of settlement on the lands embraced in such contracts.
Said evidences are usually applications or petitions for survey signed by actual set-
tlers on the lands, together with the affdavits of settlers, setting forth length of
resilence on their claims and the nature, extent, and value of the improvements
made thereon."

It will be observed from the foregoing quotations of law, that in all eases where
the rates of mileage to be allowed for public surveys exceed the so-called interme-
diate ($13, $11, $7), that the same must be specially authorized by the Secretary of
the Interior. To that end the Department requires this office to submit the applica-
tion of settlers for survey, and descriptions of the class and character of the lands,
in connection with the proposed public surveys, as provided in the annual surveying
instructions herein referred to.

It may be further stated that the existing practice of authorizing the award of
contracts for public surveys, on the applications of the settlers on the lands, has
been in vogue since 1886, and that the annual surveying instructions from that time
to the present, which require said applications, have been uniformly approved by
the Secretary of the Interior.

The section of the act of Auagust 18, 1894, under which the governor
of the State of Washington makes the application under consideration,
is as follows:

That it shall be lawful for the governors of the States of Washington,. Idaho,
Montana, North Dakota, South Dakota and Wyoming to apply to the Commissioner
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of the General Land Office for the survey of any township or townships of public
land then remaining insurveyed in any of the several surveying districts, with a
view to satisfy the public laud grants made by the several acts admitting the said
States into the Union to the extent of the full quantity of land called for thereby;
and upon the application of said governors the Commissioner of the General Land
Office shall proceed to immediately notify the surveyor-general of the application
made by the governor of any of the said States of the applicationmade for the with-
drawal of said lands, and the surveyor-general shall proceed to have the survey or
surveys so applied for made, as in the cases of surveys of public lands; and the
lands that may be found to fall within the limits of such township or townships as
ascertained by the survey, shall be reserved upon the. filing of the application for
survey from any adverse appropriation by settlement or otherwise except under
rights that may be found to exist of prior inception, for a period to extend from such
application for survey until the expiration of sixty days from the date of the filing
of the township plat of survey in the proper district land office, during which period
of sixty days the State may select any such lands not embraced in any valid adverse
claim, for the satisfaction of such grants, with the condition, however, that the
governor of the State, within thirty days from the date of sch filing of the appli-
cation for survey, shall cause a notice to be published, which publication shall be
continued for thirty days from the first publication, in some newspaper of general
circulation in the vicinity of the lands likely to be embraced in such township or
townships, giving notice to all parties interested of the fact of such application for
survey and the exclusive right of selection by the State for the aforesaid period of
sixty days herein provided for; and after the expiration of such period of sixty days
any lands which mayremain unselected by the State, and not otherwise appropriated
according to law, shall be subject to disposal under general laws as other public
lands: And provided further, That the Commissioner of the General Land Office shall
give notice immediately of the reservation of any township or townships to the
local land office in which the land is situate of the withdrawal of such township or
townships, for the purpose hereinbefore provided.

The act also contains this provision:
Provided that in expending this appropriation preference shall be given in favor

of surveying townships occupied in part, by actual settlers and of lands granted to
the States by the act approved February twenty-second, eighteen hundred and
eighty-nine, and the acts approved July third and July tenth, eighteen hundred and
ninety, and other surveys shall be confined to lands adapted to agriculture &c.

Thus while the act makes no specific provision for the survey of
townships on the application of settlers, it does recognize the right of
homeseekers to make settlement on unsurveyed public lands, and
directs that, in expending the appropriation, preference shall be given
to the survey of townships occupied in part by actual settlers, and of
land granted to the States. It was evidently not the purpose of the
act to put any restriction or limitation upon the rights of actual Set-
tlers, not already existing, and the act is as favorable to them, in so
far as the lands occupied by them are affected, as to the States. The
effect is the same as to them whether the survey is made on their peti-
tion or request, or on the application of the State. In either event
their existing settlement rights must be respected. Over the future or
prospective settler, the State is allowed some advantage by this act.
On its application the State may have the lands in the townships
applied for withdrawn from settlement for sixty days during which
period it may select the desirable lands, and leave the rest for settlers.



DECISIONS RELATING TO THE PUBLIC LANDS. 125

This privilege is in derogation of the commaon rights of settlers, and is
not to be enlarged, by construction, but the act should be given the
construction which is most favorable to the rights of settlers. The
townships which remain unsurveyed are those for which the State may
make application, under this act. The unsurveyed townships may
therefore be surveyed on the application of the State, or your office
may direct the survey without such application, if deemed advisable.

In the case under consideration, before the State filed its application
your office had ordered the survey of the townships named, and the
same were put under contract to be surveyed, so that they ceased to
be townships for the survey of which applications would thereafter be
received.

Inasmuch as prior to the application of the State, the survey had been
determined upon and ordered by your office, with a view to the benefit
of the settlers, the townships for the survey of which measures had
thus been taken, were no longer within the provisions of said act of
August 18, 1894, and your office properly so held, and the decision is
affirmed.

RAILROAD GRANT-AODIFIED LINE-ADJUSTMENT.

IOWA RAILROAD LAND Co. (ON REVIrW).

The act of June 2, 1864, authorized a modification of the line of unconstructed road
as located under the original grant of 1856, and provided for a branch line con-
necting said modified line with the line of the Mississippi and Missouri Railroad
Company, so as to form a connection with the Union Pacific system. For the
modified main line the company was entitled "to the same lands and to the same
amount of lauds per mile," as provided in the original grant, but for the connect-
ing branch line a new grant was made, to be satisfied from lands within twenty
miles thereof, hence in the adjustment of the grant, as made by the two acts of
Congress, the "connecting branch line" cannot be regarded as a part of the
modified main line.

The act of 1864, so far as the modified main line is concerned, enlarged the source
from which the amount of lands granted by the act of 1856 might be satisfied;
but the lands certified prior to said act of 1864, along unconstrocted road, must
remain a charge against the company in the final adjustment of the grant under
the two acts.

Secretary Francis to the ommnissioner of the General Land Office, Jan-
(I. Hff. L,.) nary 30, 1897. (F. W. C.)

With your office letter of September 5, 1896, was forwarded a motion,
filed on behalf of the Iowa Railroad Land Company, successor to the
Cedar Rapids and Missouri River Railroad Company, for review of
departmental decision of July 9,1896 (23 L. D., 79), in the matter of the
adjustment of the grant made by the act of May 15, 1856 (11 Stat., 9),
and June 2, 1864 (13 Stat., 95).

The motion is based upon the following assignments of error:
1. The finding and holding that the original location is the measure of the grant

for the constructed line of said road, and that the only purpose of the act of 1864, so
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far as said line is concerned, was to authorize a change of line and, by enlarging the
source from which selections might be made for losses in place along the original
line, to fully satisfy the amount granted or intended to be granted for the road west
bf Cedar Rapids by the act of 1856.

2. The finding and holding that Exhibit A of the adjustment submitted by the Com-
missioner of the General Land Office is correct and proper "in so far as the extent of
the grant is concerned."

3. The failure to find and hold that the 4th section of the act of June 2, 1864, is,
as is found by the supreme court in Herring v. Railroad Company (110 U. S., 27) a
new grant, and that under it the company is entitled to six sections of land per mile
for every mile of road constructed by said company west of Cedar Rapids.

4. The finding and holding that the 2,569.75 acres erroneously certified to the rail-
road company, they having been theretofore disposed of by the United States, being
outstanding must remain a charge to the grant unless reconveyed to the United
States by said company.

5 o. The finding and holding that the 76,916.75 acres certified to the State and sold
by the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to
resumption by the State of Iowa, and to the enactment of the grant of 1864, should
not be deducted from the grant made for the: modified line by the act of June 2, 1864.

The first three assignments of error question the directions given as
to the measure of the grant.

Your office letter submitting this matter presented five plans of adjust-
ment, the first, which was adopted in the opinion under review, being
as follows:

Exhibit A is an adjustment upon the theory that the company takes under the
original grant from Cedar Rapids, and that the only additional right given the com-
pany under the act of 1864 was to satisfy deficiencies within the grant in place, by
resorting to the even numbered sections within the six mile limits and both even and
odd within the fifteen mile limits, and if there was still a deficiency to resort to the
even and odd sections along the modified line within twenty miles thereof. Under
this settlement there have been excess approvals to the company of 57,570.24 acres.

To understand the real position of the company it is necessary to
review, somewhat, the history of the grant.

The Iowa Central Air Line Company, upon whichthe State originally
conferred the grant, filed a map of definite location of the line of road
October 31, 1856, which was duly accepted and upon which the limits
of the grant were adjusted and withdrawal ordered.

The road provided for by the act of 1856 was-
from Lyons City to a point of intersection with the main line of the Iowa Central
Air Line Railroad, near Maquoketa, thence on said main line, running as near as
practicable to the forty-second parallel across the State, to the Missouri River.

Said Air Line Company failed to construct any part of the road and
the State resumed the grant in 1860 and conferred the same upon the

-Cedar Rapids and Missouri River Railroad Company.
-Prior to this time, however, a road had been built by the Chicago,

Iowa and Nebraska Railroad Company (not a land grant road), from a
point on the Mississippi River within three miles of Lyons City to Cedar
Rapids. and practically upon the location theretofore made between
said points by the Iowa Central Air Line Company.
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The Cedar Rapids Company therefore began the construction of its
road at Cedar Rapids and, prior to the year 1864, had completed about
one hundred miles, or, as appears from your letter, to Nevada, Iowa.

This was the condition of affairs at the time of the passage of the act
of June 2, 1864 (suprca), the fourth section of which provides:

That the Cedar Rapids and Missouri River Railroad Company, a corporation estab-
lished under the laws of the State of Iowa, and to which the said state granted a
portion of the land mentioned in the title to this act, may modify or change the
location of the uncompleted portion of its line, as shown by the map thereof DOW on
file in the general land office of the United States, so as to secure a better and more
expeditious line to the Missouri River, and to a connection with the Iowa branch of
the Union Pacific Railroad; and for the purpose of facilitating the more immediate
cdnstruction of a line of railroads across the State of Iowa, to connect with the Iowa.
branch of the Union Pacific Railroad Company, aforesaid, the said Cedar Rapids
and Missouri River Railroad Company is hereby authorized to connect its line by a
branch with the line of the Mississippi and Missouri Railroad Company; and the
said Cedar Rapids and Missouri River Railroad Company shall be entitled for such
modified line to the same lands and to the same amount of lands per mile, and for
such connecting branch the same amount of land per mile, as originally granted to
aid in the construction of its main line, subject to the conditions and forfeitures
mentioned in the original grant, and, for the said purpose, right of way through the
public lands of the United States is hereby granted to said company. And it is fur-
ther provided, That whenever said modified main line shall have been established or
such connecting line located, the said Cedar Rapids and Missouri River Railroad
Company shall file in the general land office of the United States a map definitely show-
ing such modified line and such connecting branch aforesaid; and the Secretaty of the
Interior shall reserve and cause to be certified and conveyed to said company, from
time to time, as the work progresses on the main line, out of any public lands now
belonging to the United States, not sold, Teserved, or otherwise disposed of, or to
which a pre-emption right or right of homestead settlement has not attached, and
on which a bona fide settlement and improvement has not been made under color
of title derived from the United States or from the State of Iowa, within fifteen
miles of the original main line, an amount of land equal to that originally authorized
to be granted to aid in the construction of the said road by the act to which this is
an amendment. And if the amount of lands per mile granted, or intended to be
granted, by the original act to aid in the construction of said railroad shall not be
found within the limits of the fifteen miles therein prescribed, then such selections
,may be made along said modified line and connecting branch within twenty miles
thereof: Provided, however, That such new located or modified line shall pass through
,or near Boonsboro', in Boon county, and intersect Boyer river not further south
,than a point at or near Dennison, in Crawford county: And Provided, further, That
jin case the main line shall be so changed or modified as not to reach the Missouri
Rpiver at or near the forty-second parallel north latitude, it shall be the duty of said

.company, within a reasonable time after the completion of its road to the Missouri
river, to construct a branch road to some point in Monona county, in or at Onawa
City; and to aid in the construction of such branch the same amount of lands per
mile-are hereby granted as for the main line, and the same shall be reserved and
certified in the same manner; said lands to be selected from any of the unappropri-
ated lands as hereinbefore described within t wenty miles of said main line and
branch; and said company shall file with the Secretary of the Interior a map of the
location of the said branch: And provided further, That the lands hereby granted to
aid in the construction of the connecting branch aforesaid shall not vest in said
company nor be encumbered or disnosed of except in the following manner: When

,'the governor of the State of. Iowa shall certify to the Secretary of the Interior that
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said company has completed in good running order a section of twenty consecutive
miles of the main line of said road west of Nevada, then the Secretary shall convey
to said company one third, and no more, of the lands granted for said connecting
branch. - And when said company shall complete an additional section of twenty
consecutive miles, and furnish the Secretary of the Interior with proof as aforesaid,
then the said secretary may convey to the said company another third of the lands
granted for said connecting branch; and when said company shall complete an
additional section of twenty miles, making in all sixty miles west of Nevada, the
secretary, upon proof furnished as aforesaid, may convey to the said company the
remainder of said lands to aid in the construction of said connecting branch: Pro-
vided, toerer, That no lands shall be conveyed to said company on account of said
connecting branch road until the governor of the State of Iowa shall certify to the
Secretary of the Interior that the same shall have been completed as a first-class
railroad. And no land shall be conveyed to said company situate and lying within
fifteen miles of the original line of the Mississippi and Missouri Railroad. as laid
down on a map on file in the general land-office: Provided, fertle', That it shall be
the duty of the Secretary of the Interior, and he is hereby required, to reserve a
quantity of land embraced in the grant described in this section, sufficient, in the
opinion of the governor of Iowa, to secure the construction of a branch railroad
from the town of Lyons, in the State of Iowa, so as to connect with the main line
in or west of the town of Clinton in said state, until the governor of said state shall
certify that said branch railroad is completed according to the requirements of the
laws of said state: Provided, frther, That nothing herein contained shall be con-
strued as to release said company from its obligation to complete the said main line
within the time mentioned in the original grant: Provided, further, That nothing in
this act shall be construed to interfere with, or in any manner impair, any rights
acquired by any railroad company named in the act to which this is an amendment,
or the rights of any corporation, person or persons, acquired through any such com-
pany; nor shall it be construed to impair any vested right of property, but such
rights are hereby reserved and confirmed: Proided, towever, That no lands shall be
conveyed to any company or party whatsoever, under the provisions of this act and
the act amended by this act, which have been settled upon and improved in good
faith by a bona fide inhabitant, under color of title derived from the United States
or from the State of Iowa adverse to the grant made by this act or the act to which
this act is an amendment. But each of said companies may select an equal quantity
of public lands as described in this act within the distance of twenty miles of the
line of each of said roads in lieu of lands thus, settled upon and improved by bonn
fide inhabitants in good faith under color of title as aforesaid.

While this act authorized a change in the location of the unconstructed
portion of the road, yet, it still provided that it should be built to the
Missouri River, but permitted a change in order to secure a "more
expeditious line,"

The Pacific railroad system was not in existence at the time of the
passage of the original act under which this company claims, viz., May
15, 1856, and a further and new object was included in the legislation
made by the act of 1864, viz., a connection with the Iowa branch of the
Union Pacific Railway.

To accomplish this latter purpose a branch line was provided for, on
account of which a new grant was made, and this branch is referred to
as the "connecting branch."

By the act of 1856 the line was to ran as near as practicable to the
forty-second parallel across the State of Iowa. Measurement made of
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the locations shows that the old line of 1856 diverges to the north of
that parallel twenty-four miles, while the modified line diverges to the
south thirty miles, measured to a connection with the Sioux City and
Pacific Railroad at California Junction.

By letter of July 5, 1865, William T. Steiger, as agent of the com-
pany, filed in this Department a map showing the amended line of loca-
tion of said Cedar Rapids and Missouri River Railroad.

Said letter contained the following:
I have the honor to transmit herewith the letter of W. W. Walker, Esq., Vice

President Cedar Rapids and Mo. Riv. R. R. Co., addressed to you on the 19th instant,
together with the accompanying maps duly authenticated of the amended route of
said road from Cedar Rapids to the Missouri River, which I beg leave to place on
file as the basis of the adjustment of the additional grant of 2nd June 1864.

This map shows a connection with the Sioux City and Pacific Rail-
road at California Junction, about three miles from the Missouri River,
and with this connection the river is reached as the Sioux City and
Pacific Railroad crosses the Missouri River.

By letter of December 19, 1867, Hon. J. I. Blair, President of the
Cedar Rapids and Missouri River Railroad, filed a second map, with a
request that it be attached to the one before filed.

This mnap shows a line leaving the location made in 1865, at Missouri
Valley, about six miles east of California Junction, and runs nearly
due south for about twenty-one miles to a connection with the Missis-
sippi and Missouri River Railroad, now the Chicago, Rock Island and
Pacific Railroad, at Council Bluffs.

It is claimed by the company that this piece of road last described
should be considered as a part of the amended main line.

This contention, if granted, makes the amended line, as constructed,
271.6 miles long, and it is claimed that this becomes the basis for
the adjustment of the grant under the act of 1864, which is to be sat-
isfied from the limits of the old location of 1856, as far as possible, the
deficiency to be made up along the limits of the modified line, and that
this deficiency is not only of lands lost in place along the old location,
but that the constructed line, being longer than the old location, the
grant was commensurably increased, and that this increase is to be
also taken along the modified line.

In the decision under review it was held that (syllabus):
The grant to the State of Iowa by the acts of May 15, 1856, and June 2, 1864. is a

grant in place, the extent of which is determined by the location under the original
grant, and the amount of lands earned thereunder ascertained by the line of road
constructed west of Cedar Rapids, with the additional right nder the act of 1864,
to satisfy deficiencies within the grant in place by resorting to even numbered see-
tions within the six mile limits, and both even and odd within the fifteen mile
limits, and if there is still a deficiency to resort to the even and odd sections along
the modified line within twenty miles thereof.

After a careful review of the matter this position is adhered to, and
even if the companyvs contention as to the length of the modified line

10671-voL 24 9
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be acceded to, yet, the grant made by the act of 1856 for the main
line cannot be enlarged under the terms of the act of 1864 for the
" modified main line."

For this modified main line the company was to be entitled "to the
same lands and to the same amount of lands per mile," and it was
provided that-
the Secretary of the Interior shall reserve and cause to be certified and conveyed
to said company, from time to time, as the work progresses on the main line,
within fifteen miles of the original main line, an amount of land equal to that orig-
inally authorized to be granted to aid in the construction of the said road by the act
to which this is an amendment. And if the amount of lands per mile granted, or
intended to be granted, by the original act to aid in the construction of said railroad
shall not be found within the limits of the fifteen miles therein prescribed, then
such selections may be made along said modified line and coneoting branch within
twenty miles thereof.

The act of 1856, fourth section, provides that-
and when the governor of said State shall certify to the Secretary of the Interior
that any twenty continuous miles of any of said roads is completed, then another
quantity of land hereby granted, not to exceed one hundred and twenty sections
for each of said roads having twenty continuous miles completed as aforesaid, and
included within a continuous length of twenty miles of each of such roads, may be
sold, and so from time to time until said roads are completed; and if any of said
roads are not completed within ten years, no further sale shall be made, and the
lands unsold shall revert to the United States.

Under this legislation, when twenty miles were certified as constructed
along the modified main line, the company was authorized to sell one
hundred and twenty sections along the original location, if the same
shall be found within a continnous line of twenty miles along said origi-
nal location, and so on until the entire road was built.

No new grant in place was made along the modified main line, but
the lands within twenty miles thereof might be resorted to in order to
satisfy any deficiency not to be found within the limits along the original
location.

While it is undoubtedly true, as held by the supreme court in the Her-
ring case (110 U. S., 27), that it has been the invariable policy of Con-
gress to measure the amount of public lands granted to a land-grant
railroad by the length of the road as actually constructed, and not by
its length as originally located," when the entire line as originally located
is not constructed, as was the case with the Cedar Rapids grant, yet, it
has never been held by that court that the grant, where one in place, as
is the grant. of 1856, which acquired precision by location, can be
enlarged, by showing that the constructed road is longer than the
located line.

In my opinion, however, the modified main line as provided for in the
act of 1864, was designed to be a more direct and shorter route to the
Missouri River than that shown by the location made under the act of
1856; further, that the location shown upon the map of 1865, satisfies
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the terms for the modified main line, and that the location shown upon
the map filed in 1867, was intended for, and should be held to be the
4connecting branch,"' provided for in the act of 1864, for which a new
grant was made, but which must be satisfied from the lands within
twenty miles thereof.

It is true that the supreme court, in the Herring case (supra), held
that the nap of 1865 showed only a part of the modified line and that
it was not completed until the filing of the map on December 1, 1867
(evidently meaning the map filed December 19, 1867), and the company
urges that this holding is conclusive upon the Department, and that
the line between Missouri Valley and Council Bluffs must be recognized
as a part of the modified line and not as te connecting branch.

The question before the court in said case involved the recognition of
certain entries made after the location of 1865.

As before stated, the act of 1864 had two objects, viz., the building
of a more expeditions line to the Missouri River and the connection of
this line with the Mississippi and Missouri River Railroad so as to form
a running connection with the Iowa branch of the Union Pacific Rail-
way; further, it coupled the two together so as to require that both
objects be accomplished.

This is clearly shown from several provisions of the act of 1864.
To provide against the abandonment of the main line west of the

point at which the connedting branch might be established, the act of
1864 provided, that the lands should not be conveyed on account of the
connecting branch except upon the condition that-

When the governor of the State of Iowa shall certify to the Secretary of the
Interior that said company has completed in good running order a section of twenty
consecutive miles of the main line of said road west of Nevada, then the Secretary
shall convey to said company one-third, and no more, of the lands granted for said
connecting branch. And when said company shall complete an additional section
of twenty consecutive miles, and furnish the Secretary of the Interior-with proof as
aforesaid, then the said Secretary may convey to the said company another third of
the lands granted for said connecting branch; and when said company shall com-
plete an additional section of twenty miles, making in all sixty miles west of
Nevada, the Secretary, upon proof furnished as aforesaid, may convey to the said
company the remainder of said lands to aid in the construction of said connecting
branch.

It further provided-
That such new located or modified line shall pass through Boonsboro', in Boon

county, and intersect the Boyer river not frther south than a point at or near
Dennison, in Crawford county.

Again, in the matter of the location of the modified line and the
connecting branch, it provided-

That whenever said modified main line shall have been established or such con-
necting line located, the said Cedar Rapids and Missouri River Railroad Company
shall file in the General Land Office of the United States a map definitely showing
such modified line and such connecting branch aforesaid.
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As the act requires that the company shall file a map of the modified
line and conuecting branch before a withdrawal was to be made, it was
perhaps this fact, viz:, the coupling of the two, that led the court to
hold that until the filing of the map in 1867, the whole line of the road
was not established.

While the court uses the term "modified line," it does not seem to
have been used in the restricted sense as relating to the modified main
line, but rather the entire line necessary to accomplish the full purposes
of the grant.

That the portion of the road between St. John and Council Bluffs
was not considered by the company as a part of the modified main
line, is clearly show from a brief filed by William T. Steiger in 1873, as
attorney for the company, before the committee of public lands in the
United States Senate, relative to a bill affecting the grant for the
Onawa branch of said road, copy of which is found n the papers on
file in your office relative to said road.

In this brief he states. on page eight, under the fourth objection to
the proposed legislation, as follows:

The Onawa City branch uoas built, and the best connection-indeed for engineer-
ing reasons the only one-thereby made between the company's new line of road
and the city, which branch, with that required by the law to connect with the
Mississippi and Missouri road, secured to Onawa City almost a direct connection,
not only with the Cedar Rapids line of road, but also with Council Bluffs, and that
important point in the great through line of the Mississippi and Missouri, (now
Chicago, Rock Island, and Pacific road,) as will b seen on inspection of the maps
on file in the Department of the Interior.

In order that the attorney's position may be fully understood I have
attached a reduced copy of a map that accompanied the report.

As to the previous position of the Department on the question I
have but to refer to letter written by ommissioner Burdett to Hon.
Addison Oliver, House of Representatives, dated January 19, 1876, in
which it is stated:

Your second question is, "Where does the 'modified line' of said company, under
act of June 2d, 1864, begin, and terminate? ow long is it and how much land has
it received therefor?"

The modified line begins at Cedar Rapids, or near there, at the western terminus
of the line built prior to 1864, and terminates at Missou1ri Valley, indicated on the
map by the letter D.

* From what has been said it is apparent that the approvals heretofore
made on account of this grant for the modified main line, are in excess
of that granted by the acts named, and that suit will be necessary.

I have-therefore to modify the previous decision of this Department
in so far as to direct that the portion of the road between Missouri Valley
and Council Bluffs be not considered as a part of the modified main
line, but as the "'counecting branch," for which a new grant was made
by the act of 1864, but which must be satisfied from the lands within
twenty miles thereof.
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This branch is all within the fifteen mile limits of the g-rant for the
Mississippi and Missouri River Railroad, and the act of 1864 provides
that "no land shall be conveyed to said company situate and lying
within fifteen miles of the original line of the Mississippi and Missouri
Railroad, as laid down on a map on file in the General Land Office.
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I learn nupon inquiry at your office that limits were never established
upon. thisi line and presamably for the reason above given.

This, however, is not the question before the Department, as the
company does not seem to be now claiming anything on account of the
"1connecting branch," as sch.
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This disposes of the first three assignments of error.
The fourth assignment is-
The finding and holding that the 2,569.75 acres erroneously certified to the railroad

company, they having been theretofore disposed of by the United States being out-
standing must remain a charge to the grant unless reconveyed to the United States
by said company.

It is clear that certifications made on account of this grant after
patents had issued to other parties conveyed no title, and strictly
speaking cannot be considered as a charge upon the grant, but as .the
grant was in process of adjustment, if the company claimed the lands
a final adjustment would be impossible until the rights of the company,
not under the certifications but under its grant, had been determined.

If the company lays no claim, to these lands, a simple release or quit
claim would remove the cloud from the title of the first patentees, and
thereupon the company would be relieved of the charge made in part
satisfaction of its grant.

The fifth and last assignment of error is-
The finding and holding that the 76,916.75 acres certified to the State and sold by

the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to
resumption by the State of Iowa, and to the enactment of the grant of 1864, should
not be deducted from the grant made for the modified line by the act of June
2, 1864.

The company's contention in support of this assignment rests upon
the assumption that the act of 1864 made an entirely new grant for the
unconstructed part of its road free from any charge on account of the
grant of 1856, to which I am unable to accede.

As stated in the opinion under review-
These lands were certified on account of the grant made by the act of 1856, and

this claim for deduction seems to rest upon the ground that the company receiving
the lands did not earn the same, and that the present company never received any
benefit from such certification, and therefore should not be charged with the same.

Having held that the purpose of the act of 1864 was merely to enlarge the source
from which the aDmount of lands granted by the act of 1856 might be satisfied, it
follows that indemnity can not be allowed for lands certified under the act of 1856
and prior to the passage of the act of 1864, and this claim for deduction must be
denied.

After a very thorough investigation and careful consideration of the
legislation upon the subject of this grant and of the decisions of
the court and this Department relative thereto, I see no reason to
depart from the previous decision of this Department, except in the
particulars herein named, and the motion is therefore accordingly
denied, and you are directed to revise the adjustment in accordance
with the directions herein given.

The excess in approvals should be identified, after which formal
demand should be made upon the company for reconveyance of the
lands, or, in the event that they have been disposed of to bona fide
purchasers, for their value.
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HOMESTEAD ENTRY-AMENDMENT-ADVERSE CLAIM.

CALLICOTTE v, GEER.

The right to amend an entry to correspond with the settlement, may be awarded as
against an itervening entryinan if priority of settlement is shown by the appli-
cant, and it does not appear that he is estopped by his own acts from setting up
his right as against the adverse claimant.

Secretary Francis to the Commissioner of the General Land ce, Jan-
(I. H. L.) uary 18, 1897. (C. J. W.)

On September 27, 1893, plaintiff Callicotte made homestead entry,
No. 947, for the SE..4 of Sec. 12, T. 27 N., R. 1 W., Perry, Oklahoma,
under the mistaken apprehension, as he alleges, that this was the
proper description of the quarter section on which he had made settle-
ment on the day of the opening, September 16, 1893. On September
23, 1893, defendant Geer made homestead entry, No. 607, for the NE .
of Sec. 12, T.27 N., R.1 W., which turned out to be the quarter section
on which Callicotte made settlement on the day of the opening. After
the discovery of the mistake, on November 18, 1893, Callicotte made
application to amend his entry, so as to substitute the land entered by
defendant, to wit, the NE. I of Sec. 12, T. 27 N., R. I W., for that entered
by himself through mistake, and on the same ay he filed affidavit of
contest against defendant's entry, alleging prior settlement. By direc-
tion of your office, action on the application to amend Callicotte's entry
was withheld to await final disposition of his contest, and a hearing
ordered for that purpose on February 23, 1895, both parties being
present. The plaintiff closed his testimony on February 25, 1895, and
defendant, without offering any testimony, moved to dismiss the con-
test. The local officers overruled the motion, and thereafter rendered
a decision in favor of contestant, and recommended the cancellation of
defendant's entry. From this decision Geer appealed, and on Septem-
ber 18, 1895, your office affirmed the decision of the local officers, and
held defendan t's entry for cancellationt. Defendant inade furtherappeal
to the Department, and the case is now to be considered.

The following allegations of error are made:
Ist. That it Was error to hold that the initial acts of settlement claimed by Calli-

cotte were followed within a reasonable time by residence and improvements.
2d. Error in not holding that contestant had exhausted his homestead rights, in

making homestead entry upon the adjoining tract of land.
3d. Error in awarding to contestant preference right of entry over defendant and

holding this entry for cancellation.
4th. Error in not holding that plaintiff was estopped by his acts in making out

defendant's application to enter from setting up a prior claim against defendant.

It appears from the record that Callicotte's entry, No. 947, made by
mistake for the wrong land, was contested by a man named Sherer, and
that without pecuniary consideration Callicotte relinquished this entry.
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Since your office decision was rendered, and pending the consideration
of the case here, defendant Geer has filed an affidavit, nder date of
March 17, 1896, in which he charges that plaintiff has since the hearing
abandoned the land, and asking for leave to submit proof as to the
same, and that the case be re-opened for that purpose. This motion
can not be entertained, and the case will be disposed of on the record
as it exists.

The evidence shows that a little before one o'clock P. M., on Septem-
ber 16, 1893, the plaintiff reached the land in controversy, with a valise,
canteen, coffee-sack of provisions, frying pan, blanket, umbrella, a
spade and axe that there was no one on the land at the time, and that
he set his umbrella up as a stake and left his other things with it, and
went over to a crowd of men a fourth of a mile away and introduced
himself and took their names; that while talking to these men, he saw
a wagon drive up about a fourth of a mile north and west of his stake;
that a man got out of the wagon and came to where they were talking;
that plaintiff' took his name and gave his, and called attention of the
men to witness that he claimed the land where his stake (umbrella) was
standing, and that if the man who was on the wagon was on his tract,
they knew that plaintiff was there first. The man gave his name as
Geer (defendant in this case ; that defendant replied that he did not
come there to make trouble, and that if he was on plaintiff's claim, he
would not cause him trouble. This occurred thirty to fifty minutes
after plaintiff set his stake. The question of wood and water then
arose, and there being no spade or axe, except plaintiff's, it was arranged
to go to the creek half a mile east and dig for water and get wood.
Defendant drove his team by plaintiff'Is stake, and got his spade and
axe, and drove to the creek, where they dug for water, and got a load
of wood, and went back to where Geer had first stopped with his wagon,
and caml)ed all night. Next morning plaintiff and Geer attempted to
locate the lines and corners of the tracts, and came to the conclusion
that plaintiff was on the SE. i of Section 12, and that defendant was
on the NE. 1; plaintiff threw up a mound, three feet in diameter and
a foot and a half high, on which he planted a stake, with a white flag
attached, and then he and defendant started to the land office to file,
arriving there Sunday night, September 17, 1893. Plaintiff formed a
company (No. 181), consisting of himself (No. 1), defendant next, and
then others, until the number reached ten. Plaintiff being a lawyer,
made out his own and defendant's papers. Defendant left his place in
company No. 181, and got a place in another company, and was thereby
enabled to file on September 23, 1893, four days earlier than he could
have filed if he had remained in company No. 181. About October 1,
1893, plaintiff first learned that he had made a mistake, and had filed
on the SE. of Sec. 12, instead of the NE. II where his stake was still
standing, and when he made out defendant's papers he did not know it
was for the land on which he (plaintiff) had settled. About October 1,
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1893, plaintiff plowed one acre near his stake on the land, and about
the 1st of November following he plowed around the whole tract, and
built a sod house. On December 14, 1893, he went upon the land, with
horses, wagons, plows, harrow, cooking utensils, stove, and bedding,
and proceeded to build a house, in which he and his eldest son resided,
until he built a six-room house, into which he moved, with his family,
January 15, 1894. He has fenced the whole of the tract, dug a well,
and plowed and cultivated fifty acres. The improvements are worth
seven or eight hundred dollars. Upon this state of facts the defendant
insists that the plaintiff is not entitled to the land, and that it was
error to so hold. There can be no question under the record but that
plaintiff was the prior settler on the laud. His acts of settlement were
sufficient to segregate the land, and were followed in due time by resi-
dence and valuable improvements.

Unless the plaintiff has done something which will operate against
him as an estoppel, he is entitled to all the rights of a prior settler
upon the land. Two things are insisted upon by way of estoppel:
First. That plaintiff has exhausted his homestead right, notwithstand-
ing his. relinquishment, without compensation, of the entry made by
mistake. Second. That having assisted defendant in preparing his
entry papers, he is estopped from, attacking the entry. It is perfectly
apparent that this controversy grows out of the mutual mistake of the
parties as to the proper description of the quarter-section on which
their respective settlements were made. There is no fraud connected
with the acts of either, and it is clear that the mistake in the descrip-
tion of the land entered by each was an honest mistake upon the part
of both. It was mutual, and neither can be either benefited or injured
by it, in reference to the other. The entry by plaintiff of the SE. 
upon which he had not settled, and upon which another party was at
the time, a settler (plaintiff's entry being the result of a mistake), did
not exhaust his homestead rights, and upon relinquishment of such
mistaken entry,, without any benefit, it ceased to be a legal; hindrance
to a second entry. There is, therefore, no reason, why the rights of
these two parties should. not be made to depend upon the priority of
their origin. As defendant has introduced no testimony, and shown
no actual settlement, it is a mere question of whether plaintiff's settle-
ment antedated defendant's entry. This fact appears from the evi-
dence, your office so found, and your office decision. is. affirmed.
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RAILROAD GRANT-PATENT-SUCCESSOR IN INTEREST.

NORTHERN PACIFIC R. R. Co.

Under the grant to the Northern Pacific Railroad Company patents should issue to
that company and not to a grantee thereof.

In the preparation of lists of lands granted to aid in the construction of railroads,
the lands should be listed to the grantee company or corporation when it is in
existence.

Secretary Francis to the Commissioner of the General Land Ofice, Feb-
ruary 6, 1897. (J. I. P.)

From time to time there have been transmitted from vour office for
the consideration and approval of this Department various lists of
lands selected by the Northern Pacific Railroad Company as inuring to
the Northern Pacific Railway Company as the successor of the Northern
Pacific Railroad Company under the grant to that company of July 2,
1864, and the joint resolution of May 31, 1870.

It has been invariably held by this Department that a right to a
patent ffrom the United States will not be traced beyond the original
grantee, lIe Harrison (2 L. D., 767); re Tower (2 L. D., 779; 12 L. D.,
116). There are obvious reasons for this ruling of the Department.
If the dty of examining into the sufficiency of transfers m;de from
time to time by the railroad corporations, of the country, or by the
settlers upon the public lands after a right of disposition shall have
accrued, be assumed by this Department, a mass of quasi judicial work
must be disposed of which will seriously embarrass the ordinary admin-
istration of its affairs.

Moreover, under the law as it now stands, if this Department erro-
neously certifies lands to a railroad corporation, which are not included
within the grant, the certification is void; but if the list be certified in
favor of a bona fide grantee the title of the grantee is good and the
only recourse of the government is against the corporation. In many
cases such recourse would be unavailing. I therefore conclude, for
administrative reasons, that it will be unwise to certify lists in favor of
the Northern Pacific Railway Company.

Upon careful consideration of the language of the grant to the
Northern Pacific Railroad Company, I do not think it my duty to patent
lands to a grantee of that company. The act provides in terms that
patents shall be made to the Northern Pacific Railroad Company, and
although the grant is to said company, its successors and assigns, yet
I do not believe that the Department can be required to depart from
the ordinary course of business heretofore followed in other cases.

In view of the foregoing I am of the opinion that in the preparation
of lists of lands, granted to aid in the construction of railroads, the
lands should always be listed to the grantee company or corporation
when it is in existence. If the grantee company or corporation has
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ceased to exist or has been absorbed or amalgamated or identified with
another company or corporation, then it might be proper to list the
lands to the latter company as successor of the grantee company or
corporation. But when the lands are so listed the preamble of the list
should clearly set forth the character of the evidence upon which that
action is based, for the information of the Secretary of the Interior,
whose approval of such lists may be asked.

You are therefore directed to be governed in the future by these
instructions in preparing for my approval list of lands granted to aid
in the construction of railroads.

CONFIHRMATION-SECTION 7, ACT OF MARCH 3, 1891-PATENT.

SMITH ET AL. V. MURPHY'S HEIRS.

As between a purchaser from the entryman and one holding under a subsequent tax
sale of the land, the benefit of the confirmatory provisions of section 7, act of
March 3, 1891. must be accorded to the holder of the tax title.

Under an entry confirmed by said section, patent should issue in the name of the
entryman, though his death may be disclosed by the record.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) r'aary 6, 1897. (P. J. C.)

The land involved in this controversy is the SW. 4 of the NE. 1, See.
32, Tp. 20 S., R. 65 W., Pueblo, Colorado, land district.

There being but a single question involved in this stage of this con-
troversy, it is not necessary to recapitulate all the record facts in
relation to the history of this tract. It is only necessary to state such
facts as will give a clear understanding of the single issue.

It appears that on November 9, 1873, James Clark made pre emption
cash entry of the tract, and onf the same day, for a valuable consider-
ation, transferred the same to Margaret Murphy; that Murphy died
February 1, 1879; that Clark also departed this life during that year.

As the result of a contest against the entry of Clark, by one T. F.
McAllister, which was finally dismissed by your office, and no appeal
taken, the heirs of Margaret Murphy, pending the contest, applied to
have the entry confirmed and passed to patent inder section 7, act of
March 3, 1891 (26 Stat., 1095). Daniel L. Smith and B. Sweet also
made a similar application, on the ground that they were transferees
of the title of Margaret Murphy, by reason of the fact that they had
purchased the land from Pueblo county, which had bid it in at a tax
sale, and subsequently transferred it to Smith, who deeded to Sweet
an undivided half interest in the tract.

In deciding these questions presented, your office held that:
From the abstract of title covering the above land and filed in this case, and the

affidavits of James Murphy and the heirs of Margaret Murphy, deceased, as far as
heard from, I find that said land has not been reconveyed to said James Clark, nor
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to his heirs, that the heirs of Margaret Murphy notified, ask for confirmation of
said entry under the seventh section of the act of March 3, 1891. I further find that
final receipt was issued to said James Clark November 9, 1878, and that he disposed
of the same after final entry to a bona fide purchaser, for a valuable consideration,
before the first day of March, 1888. Said entry will, therefore, be approved for
patent by virtue of the 7th section of the act of March 3, 1891, and the same will be
passed to patent for the heirs of James Clark, deceased. The contest of McAllister
is dismissed.

Notify the parties of this decision, and McAllister and Smith and Sweet of their
right of appeal.

Whereupon, Smith and Sweet prosecute this appeal, alleging error
in holding that they were not transferees within the meaning of said
section 7, and error in holding that the heirs of Murphy had any
interest whatever in the land.

It is clear that the heirs of Clark have no interest in this tract. He
had conveyed all his interest prior to his death, ad there was there-
fore nothing to descend to his heirs. The decision of your office, there-
fore, that the entry " will be passed to patent for the heirs of James
Clark," is clearly erroneous. I take it that this order was made in
view of the doctrine announced in Clara Huls (9 L. D., 401), wherein
it was decided that " where the death of the homesteader is disclosed
by the record, patent should issue in the name of the heirs generally."
But that ruling was modified subsequent to the decision of your office
in Joseph Ellis (21 L. D., 377), wherein it was held that patent should
issue in the name of the entryinan, though his death be disclosed by
the record.

The entry of Clark comes clearly within the confirmatory provisions of
section 7. But the question is, whether it should be confirmed in the
interest of the Murphy heirs, or the transferees of the land under the
tax sale by Pueblo county. It is assumed by counsel, both in the
specifieations of error and the brief, that the judgment of your office
was in favor of the Murphy heirs.

Section 12, Chapter XCIX, General Statutes, State of Colorado, 1883,
provides:

Lands entered by pre-emption, final homestead, at public or private sale, or other-
wise, shall he sbject to taxation, whether atent for the same shall have been
issued or not, etc.

It appears by the abstract of title to the record that the land was
sold for taxes for the year 1879, on October 9, 1880, and by the treas-
urer or Pueblo county conveyed to the county, March 10, 1886; that
by order of the county commissioners the land was sold and conveyed
to Smith, December 11, 1888, who subsequently conveyed an undivided
one half of it to Sweet.

The legality or regularity of this sale is not questioned' by the heirs
of Murphy. It therefore follows that it must be assumed that it was
legal, and regular.

In Carroll v. Safford (3 How., 441), the United States supreme court
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held that land upon which final certificate was issued is taxable prop-
erty, notwithstanding patent has not issued, and may be sold for taxes.
This doctrine is followed with approval in Witherspoon v. Duncan, 4
Wall, 210; Wisconsin Central R. R. v. Price Co., 133 U. S., 496; and
Northern Pacific v. Patterson, 155 U. S., 130.

It is clear, therefore, that the heirs of Murphy have been divested of
their title to and interest i the land by reason of this tax sale, and it
follows that the entry can not be confirmed in their interest.

The title to the tract, having passed by a procedure and conveyance
recognized as sfficient to divest the Murphy heirs of their right, would
seem to be in Smith and Sweet, as contemplated by section 7; that is,
they are bona fide purchasers for a valuable consideration, and the
tract had been transferred by the etrynan prior to March 1, 1888,
after final entry.

Your office judgment is therefore modified; the entry of James Clark
will be confirmed and passed to patent in his name.

RAIn-OAD GRANT-LANDS EXCEPTED-REfLI5QHUISIE-NT-T.

NORTHIERN PACIFIC It. R. 0. . ST. PAUL, MINNEAPOLIS AND MAN-
ITOBA RY. 0.

An expired pre-emption filing of record, at the date a railroad grant takes effect,
excepts the land covered thereby from the operation of the grant.

The grant of March 3, 1871, was not one in iurceseni, but in fute0 takiug effect on
the delivery and filing of the relinquishment required under the terms of the
grant.

Report called for from the General Land Office as to alleged excess indemnity selec-
tions in the second indemnity belt in the State of Minnesota,

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 6, 1897. (E. A. R.)

On June 20, 1895, your office took up for adjustment list No. 24,
indemnity, of the Northern Pacific Railroad Company, filed in the
local office on November 5, 1883. This list did not designate tract for
tract the lost land for which indemnity selections were made, but on
June 16, 1892, the company filed re-arranged lists No. 24 A, 24 B, and
24 C, describing the lost lands tract for tract.

From your said decision the St. Paul, Minneapolis and Manitoba
company filed three appeals: the first involving the NE. 1 of the SE.4
of Sec. 29, T. 128 N., It. 35 W., St. Cloud laud district, Minnesota; the
second, involving the SE. of See. 31, T. 128 N., R. 4 N., same land
district, and the third, involving the N. A of the NW. 1, the SE. 1 of
the NW. 14, the SW. 1 of the NW . , and the SW. 4 of See. 13, T. 128,
R. 34, the SE. i of the NE. J of Sec. 1, same township and range;
the NE. - of. See. 5; the NW. 1 of the NE. J, the NE. of the NW.i
and the SW. 4 of the W. I of Sec. 11, same township and range, and
the N. 1 of the NE. of Sec. 15, same township and range.
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The ground of error in the first appeal is that your office erred in
holding that the tract in question was excepted from the operation of
its grant by the pre-emption declaratory statement of one William
Belcher. Upon this point your office decision says:

This tract is also within the primary limits of the grant for the St. Vincent
Extension company and was excepted from the grant by the pre-emption filing of
Wm. Belcher, made September 26, 1870, settlement alleged September 24,1870 (19
L. D., 215), the Northern Pacific Railroad Company's application to select this tract
was accordingly allowed.

It is urged in the appeal that the pre-emption filing in question could
have no effect as against the grant to the Manitoba company "because
it had ceased to be a subsisting claim at the date the grant to said
company became operative."

It is alleged further-
In this case Belcher settled September 24, 1870, and filed his declaratory state-

ment September 26, 1870. His pre-emption claim. therefore expired and the land
became subject to entry as other public land on September 24, 1871, which was prior
to the time when appellant's grant became operative.

This Department recently, in considering the case of Whitney v.
Taylor (158 U. S., 85), determined that the doctrine therein laid down
applied equally to expired as to unexpired declaratory statements.
The contention of the appellant is therefore not well taken.

In the second appeal it is urged that your office erred in holding that
the SE. of Sec. 31, T. 128 N., R. 34 W., was excepted from the opera-
tion of the grant by the homestead entry of one Allen D. Bond. 'Upon
this land your office decision held:

This tract was excepted from the grant to the said company by the homestead
entry of Allen D. Bond, made November 1, 1865, and canceled December 14, 1871
(19 L. D., 215). The application of the Northern Pacific Railroad Company to select
this land is allowed and the St. Paul, Minneapolis and Manitoba Railroad Company's
list No. 8, is held for cancellation to the extent thereof.

This land is within the indemnity limits of the gran t for the Northern
Pacific Railroad Company. It is also within the place limits of the St.
Paul, Minneapolis and Manitoba Railway Company, and the question
for consideration is: Did the rights of the said last named company
become operative from the date of the passage of the act of March 3,
1871, which authorized the St. Paul, Minneapolis and Manitoba Rail-
way Company to relocate its St. Vincent extension?

Your office decision in citing the case of. Hastings and Dakota Rail-
road Company v. Grinnell et al. (19 L. D., 215), which was based upon
the case of Bardon v. Northern Pacific Railroad Company (145 U. S.,
535), evidently assumed that the grant to this company was similar to
that of the Northern Pacific Railroad Company and was one in prce-
senti while in fact it was one in futuro, and became operative when the
relinquishment was made as required by that act. St. Paul nd Pacific
Railroad Company v. Northern Pacific Railroad ompany (139 U. S.,
1-16)..
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On December 13, 1S71, the St. Paul and Pacific Railroad Company,
through its president and secretary, made, sealed, and signed the
release required by the proviso of the act aforesaid and this instrument
was filed i the Department on December 19, 1871, and was thereupon
accepted by this Department as a compliance with the requirements of
the act.

The rights of the St. Paul, Minneapolis and Manitoba Railway
Company to this tract of land depend pon a determination of the
question as to when that relinquishment became effective. Was it
effective on the date of its being signed or on the date of its delivery
and filing in this Department? If it was effective on the (late of its
being signed, the land is excepted fronm the operation of the grant on
behalf of this railroad company, as on that day the homestead entry of
Bond was uncanceled. If it became effective, on the other hand, only
on delivery, then the grant became operative on that date, to wit,
December 19, 1871, and as the map of definite location was filed in your
office on December 20, 1871, it appears that at both dates the record was
clear, the entry of Bond having been canceled on December 14th.

In the recent case of St. Paul, Minneapolis and Manitoba Railway
Company and Northern Pacific Railroad Company v. Bergerud, on
review (23 L. D., 408), it was held, that the relinquishment becane
effective only with delivery, inasmuch as the relinquishment was in
effect a deed under the well-recognized rle of the law. Such being
the case, it would appear that your office decision was in error in refer-
ence to this tract and that it should have been awarded to the St.
Paul, Minneapolis and Manitoba Railway Company.

In reference to the third appeal taken by the appellant, consisting of
the N. of the NW. ,, the SE. of the NW. JL, the SW. 4 of the NW. ,

4~~~~~~~~~~~~~~~~~4and the SW , of Sec. 13, T. 128, II. 34 W.; the SE.j1of the NE. Aof
Sec. 1; the NE. 4: of Sec. 5; the NW. 1- of the NE. , the NE. of the
NW. and the SW. of the NW. 1 of See. 11; and the N. of the NE. 4
of Sec. 15, same township and range, it is urged that your office deci-
sion erred in holding that the land in question was subject to the selec-
tion of the Northern Pacific Railroad Company; second, in not holding
that said company has selected within its forty miles second indemnity
limits, a quantity in excess of the quantity it is entitled to select under
the provisions of the joint resolution of May 31, 1870, and the attention
of the Department is called to the fact that under the terms of the joint
resolution of 1870, the Northern Pacific Railroad Company was author-
ized to select within such indemnity belt in any State, an amount of
land equal to the amount which it had failed to secure in its granted
limits within said State, subsequently to the passage of the act of July
2,1864, and prior to the definite location of its road, and it is asserted
that an adjustment of the grant for the Northern Pacific Railroad Com-
pany made by your office in 1886 or 1887, shows that the company had
made within such indemnity limits in this State, selections of 40,000
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acres in excess of the quantity sold or otherwise disposed of subse-
quently to July 2, 1864, and prior to te definite location of its road, and
that this excess is in addition to the further acreage of 84,000 acres
awarded to said Northern Pacific Railroad Company by the supreme
court of the United States in the ease of said St. Paul and Pacific Rail-
road Company v. The Northern Pacific Railroad Company (139 U. S., 1).

This raises for consideration a very serious question upon hich the
Department is unable to pass on the record now before it. The case is
returned to your office and you will report to the Department all the
facts shown by the records of your office bearing upon this question,
and a decision upon the question involved is reserved pending action
by the Department upon such report.

The decision appealed from is accordingly modified.

TIMBER A-ND STONE ACT-AiDVERSE CLAIM.

BAME IAN V. CARROLL.

The timber and stone act does not allow the purchase of land that is inhabited by a
bona fide settler.

Secretary Francis to te Commissioner of the General Land QOfice, Feb-
(I. H. L.) rucry 6, 1897. (A. E.)

On June 16, 1893, John W. Carroll filed declaratory statement for the
S. t of the SW. 4-, Sec. 26, the E. of the SE. , Sec. 26, T. 67 N., R. 19
W., Duluth, Minnesota, alleging settlement December 22, 1890.

On June 23, 1893, Edward J. Batemen applied to purchase the same
land under the timber and stone act. On November 29, 1893, notice of
Bateman's application to purchase was executed by the register of the
land office, and on December 11, 1893, a copy of said notice was served
upon Carroll's attorney. On January 6, 1894, publication of the same
was begun in a newspaper, the last publication being on March 10, 1894.

Action on the declaratory statement of Carroll, filed by him on June
16, 1893, when the township plat was first put on record, appears to
have been suspended, but On November 3, 1893, your office allowed the
declaratory tatement to be filed without prejudice, and. on November
25, 1893, Carroll's declaratory statement went of record.

On March 14, 1894, Carroll and Bateman each submitted final proof.
At this time Bateman moved to dismiss defendants proof on the
ground of illegality of pre-emption filing. This motion was denied
because of your office instructions of November 3, 1893, allowing the
pre-emption filing to go of record without prejudice as of the time when
first filed.

A hearing was had on November 15, 1894. The register recom-
mended in favor of the timber claimant, and the receiver that the
timber filing be canceled. On appeal, your office held that:

The weight and nature of the evidence incline to the position that there are forty
or fifty acres of stone, thirty to forty acres of swale, and 1,200,000 feet of pine timber
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worth $1.50 per thousand. In its present condition it is wholly unfit for agricultural
purposes, and is valuable chiefly for the timber upon it.

While Carroll claims to have selected the land for a home, I am satisfied that the
contrary is true, and that the meager improvements were made only in order to lend
color to his claim.

Your office then held the declaratory statement of Carroll for cancel-
lation.

From this Carroll has appealed to the Department.
On June 23,1893, when Bateman made his sworn statement that he

had personally examined the land in controversy, and that it was unin-
habited, Carroll was a resident upon the land, and your office so finds.
This alone is sufficient to warrant the rejection of Bate-man's applica-
tion to purchase the land under the timber and stone act, as the act
does not allow the purchase of land which is inhabited by a settler.
The residence and improvement of Carroll can not be presumed to be
in bad faith simply because they were made in the wilderness. Many
populous communities throughout the western country were begun by
a pioneer making a settlement in what was then an almost inaccessible
locality. There is no evidence to show that Carroll's settlement was
made in bad faith, and you will therefore allow his final proof and
reject the application of Bateman.

BLACK TolrAIAWE V. WALDRON.

On the report submitted under the investigation directed October 20,
1894, 19 L. D., 311, the former departmental decisions are adhered to,
and judgment rendered in accordance therewith, by Secretary Francis,
February 8, 1897.

RAILROAD RANT-INDEMNITY SELECTION-ABANDONMENT.

llASTINGS AND DAKOTA BY. Co. V. BERG ET AL.

The failure of a railroad company to perfect an indemnity selection, within a reason-
able time after notice of final decision recognizing the right of selection, must
be held to work an abandonment of its prior right, where the withdrawal has
been revoked, and an adverse claim intervened.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 13, 1897. (F. W. C.)

The Hastings and Dakota Railway Company appeals from your office
decision of March 2, 1893, involving the S. of Sec. 3, T. 118 N., R. 45
W., in Marshall land district, Minnesota.

This land is within the twenty mile indemnity limits of the grant
made by the act of July 4, 1866 (14 Stat., 87), to aid in the construction

10671-VOL 24-10
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of the Hastings and Dakota Railway, and was free from any adverse
entry or right at the time of the withdrawal (May 11, 1868), on account
of said grant.

In 1884 Albert McFarlane applied to enter the SW. i of said section,
and William Fraser the SE. both of which applications were refused
by the local officers because in conflict with said withdrawal for railroad
purposes.

From this denial the applicants appealed.
July 12, 1886, said railway company applied to select both tracts,

specifying a basis for the selection and tendering the required fees for
said selection.

This application was also rejected by the local officers because in
conflict with the pending homestead applications aforesaid, and the
company appealed.

October 5, 1888, your office decided in favor of the company and that
it was entitled to select said lands, and refused the said homestead
applications. Fraser did not appeal. MFarlane appealed, and on
March 13, 1891, this Department affirmed your office decision (123 L. D.,
228), holding that the railroad company had the right of selection in
said lands.

May 22, 1891, the indemnity withdrawals to said railway grant were
revoked by departmental order (12 L. D., 541), as authorized by act of
September 29, 1890 (26 Stat., 496).

It is not claimed, after the decision by this Department of March 13,
1891, said railway company ever made any effort to perfect its selection
tendered in 1886, by making payment of selection fees or by making
new selection for the land.

February 26, 1892, Elling 0. Berg made homestead entry No. 12,269
for the SE. - (the Fraser quarter).

May 7, 1892, Hans 0. Berg applied to make homestead entry for the
SW. (the MceFarlane tract), which was refused by the local office
because the tract applied for had been selected'by said railway com-
pany July 20, 1886, as being within the twenty miles indemnity limits
of said road.
- Hans 0. Berg appealed, alleging that the railroad company had
never paid the selection fees nor completed its attempted selection of
July, 1886, and that as the company had failed to complete its selection;
and said land had been opened to settlement by the order of revocation
of May 22, 1891, his homestead application should be accepted.

It does not seem that notice of this appeal to the General Land Office
was served upon the railway company, but that defect has been waived
by its appearance herein by brief both before your office and this
Department.

The railway company does not seem to deny that it received notice
both of the decision -of your office and this Department, but urges, in
effect, that it was incumbent upon your office to advise the company
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what steps should be taken in order to secure the acceptance of its
selection. Its resident counsel in'his brief says:

When the Department found the land subject to selection on the company's appeal,
it became the duty of the Secretary or Commissioner to notify the company thereof,
and that the fees which it had previously tendered to the local officers would now
be received, upon the payment of which the selection would be approved.

The company had exercised due diligence in the prosecution of its case by taking
its appeals in apt time, and it was entitled to notice of the action of the Department
as well as directions from it as to farther requirements. The bounden duty of the
Department was manifestly to advise the railway company that the money would
now be accepted and its application to select allowed.

The records of the General Land Office show that notice of your office
decision of October 5, 1888, was, on that date, given to all parties, and
that an office letter dated April 7, 1891, gave resident counsel for said
company notice of the promulgation of the decision of this Department
in the McFarlane case.

The company was therefore duly and seasonably advised both of the
action of your office and this Department in its favor, and was bound
to take proper steps within a reasonable time after said decisions to
perfect its right under its proffered selection of this land, and I cannot
agree with counsel that it was necessary that you should advise the
company as to the proper steps to be taken in order to complete its
attempted selection.

Your office decision in favor of the company became final, as to the
Fraser tract,'in 1888, and as to the McFarlane tract, in the spring of 1891,
but to the date of your office decision, March 2, 1893, the company had
taken no step to secure the acceptance of its proffered selection of 1886.

In the meantime the withdrawal made of its indemnity lands had
been revoked, and after the lapse of a year from the date of the last
decision i its favor Elling 0. Berg was permitted to make homestead
entry of the Fraser tract and Hans 0. Berg applied to enter the
McFarlane tract.

By its failure to complete its selection within a reasonable time after
decision in its favor, the indemnity withdrawal having been revoked, it
must be held that its laches worked an abandonment of its rights
under its list presented in 1886, in the presence of an adverse claim.

Your office decision is therefore affirmed.

SWAlMP LANDS-EVERGLADES-SCHOOL LANDS.

STATE OF FLORIDA.

A patent may issue to the State of Florida under the swamp land act for the unsur-
veyed tract known as the "Everglades," subject to the right of the State under
its grant of school lands.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 13, 1897. (W. M. W.)

The Department is in receipt of a communication, dated December
22, 1896, from the Commissioner of Agriculture and State Land Agent
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for the State of Florida., wherein he asks that patents issue for certain
lands in Florida known as the "Everglades," under the act of Septem-
ber 28, 1850 (9 Stat., 519).

On October 10, 1894, my predecessor found that the unsurveyed
body of lands lying within the State of Florida known as the "Ever-
glades" is in fact swamp land, and that a survey thereof is not practi-
cable, and he held that a patent may issue to the State under the
swamp grant, upon an estimated area designated by metes and bounds,
the State to furnish a meander survey of said "Everglades," accompa-
nied by satisfactory proof that said meander line does not include
within its limits lands not of the character granted. See 19 L. D., 251.
See also State of Florida, 18 L. D., 26; State of Florida, 8 L. D., 65;
Id., 369.

']n the 13th day of February, 1895, the United States Senate passed
a resolution, as follows:

Resolved that the Secretary of the Interior be, and he is hereby, directed to inform
the Senate whether it is proposed to issue a patent to the State of Florida for that
portion of the State known as the "Everglades," and if so whether the Seminole
Indians of Florida will be thereby dispossessed of their occupancy of said lands or
any portion thereof.

This resolution was referred to your office and also to the Commis-
sioner of Indian Affairs for reports.

On February 23, 1895, the Commissioner of Indian Affairs reported:

That the "Everglades" as laid down upon the map of Florida comprise large por-
tions of the counties of Monroe and Dade. From a report made by Special Agent
Wilson, December 30, 1887 (see Senate Ex. Doe. No. 139, 50th Congress, 1st session),
it appears that there were then fifty Indians in Monroe county, and one hundred
and twenty-six Indians in Dade county. Whether these Indians are located within
the "Everglades" which it is proposed to patent to the State of Florida, I am
unable to determine. It also appears that there are Indians located in sections
1 and 2, township 53 south of range 41 east, in Florida, but whether these sections
will fall within the "Everglades," as they may be surveyed by the governor of
Florida, is a matter of doubt.

If the Indians now have the right of occupancy of the lands within the " Ever-
glades," and the United States should convey such lands by patent to the State of
Florida, I am of the opinion that the State would take title subject to the right of
occupancy of the Indians (see Beecher v. Wetherby, 95 U. S., 517, and the authorities
therein cited).

On February 16, 1895, your office reported on said Senate resolution,
showing that in compliance with the departmental directions given in
19 L. D., 251, letters were sent from your office to the governor of
Florida and to the United States surveyor-general for Florida, inclosing
copies of said departmental decision embodying instructions how to
proceed to execute the "meander survey giving the exterior metes
and bounds of 'The Everglades,"' and requesting the governor of
Florida
to submit satisfactory proof that said meander line does not include lands which do
not- come within the description of swamp and overflowed lands as defined in the
act of September 28, 1850 --
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On February 28, 1895, the Department, in response to said Senate-.
resolution, transmitted to the President of the Senate copies of the
reports of your office and the Indian office.

On January 9, 1896, your office submitted Florida swamp land list
No. 87, embracing the lands designated on the maps as " The Ever-
glades," and containing an estimated area of 2,942,600 acres. In your
office letter it is said:

The estimate includes all thelandswithin themeandergiven in thelist; andwhat
would be school sections (16) in the several townships, if surveyed, are therefore,
included in the total area submitted for approval under the swamp land grant; this
is on the theory that although the school grant is of earlier date than the swamp
land grant, the latter being a grant ti presenti, takes precedence in the case of
unsnrveyed lands. The approval of the list is respectfully recommended.

On February 3, 1896, my predecessor, referring to said list, requested
your office to prepare and forward for consideration
an abstract of the evidence in your office, submitted by said State, going to show.
that the meander line of the survey of the "Everglades" does not include within the
original limits thereof any lands which do not fall within the description of swamp
lands under the act of 1850 above mentioned, as required by my decision of October
10, 1894 (19 L. D., 251).

Pursuant to said request, your office, on the 6th day of February,
1896, transmitted to the Department a rsum6 of the evidence submit-
ted by the State of Florida in support of its claim, as follows:

In addition to certified copies of the field-notes of survey of certain townships
bordering on the "Everglades," the State submitted the affidavits of a number of
persons having knowledge of the land, two of whom, J. W. Newman and Charles F.
Hopkins, were engineers in charge of expeditions crossing the "Everglades," one
from Fort Shackleford to Miami, and the other from Lake Okeechobee to the mouth
of Shark River. The two persons mentioned are the only ones appearing to have.
any real knowledge as to the character of the interior portion of the "Everglades,"
and I inclose their affidavits as they are too concise to bear abridgment.

Eleven persons testified as to the general character of the land near the gulf of
Mexico, or the southern portion of the "Everglades." They testified that, with the;
exception of a few "islands" or "hammocks" of from two to twenty acres in extent,
the whole country is one vast marsh, impracticable to drain, or land utterly worth-
less for agricultural purposes. It is not stated that the land is rendered worthless
by reason of its wet condition. The State refers to the report of Mr. Frank Flynt,
which report is fully set forth in 19 L. D., 251.

The field-notes of survey of the townships bordering on the "Everglades," the
lines of which surveys form the principal meanders mentioned in said list No. 87,.
show the lines to have been run through swamps or marshes for almost its entire
length. It is the opinion of this office that the public land surveys were extended
into the "Everglades" as far as was practicable and, in many instances, the border
townships were found to be almost entirely swamp-land.

In Newman's affldavit he states, that as engineer in charge of a party
of twenty persons, he traveled across the peiinsula of Florida from
Fort Myers to the place marked on maps as Fort Shackleford, and
thence in a southeasterly direction across the "Eveiglades" to Miami
on Biscayne Bay; "that he does not think or believe that along the
route from a point ten miles southeast of Fort Myers to a point four
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miles west of Miami one single tract of forty acres of land can be found
fit for cultivation without artificial drainage."

The affidavit of Charles F. Hopkins shows that in November, 1883,
he was the engineer of an expedition through the " Everglades;" that
the expedition entered Lake Okeechobee and proceeded due south from
the southern extremity of the lake for nearly eighty miles, and then
deflected to the "W. S. W." to the head of Shark River, and proceeded
down that river to its mouth. The party traveled in small boats,
4 paddling, pushing and dragging them alternately through the shal-
low water and saw-grass." He further states:

i took soundings, with an iron rod, eight feet long, through the mud and muck,
occasionally, for about sixty-five miles; after which the rock cropped out on the
surface.

At a distance of fifteen miles we found rock at a depth of eight and one-half feet,
and afterwards at varying depths of from three to five feet for a total distance from
the lake of sixty miles. The muck throughout this distance appeared very rich.
The rock kept rising nearer the surface, until in the vicinity of the head of Shark
river it cropped out on the surface.

There are several streams with a slow current running southerly out of Okeechobee,
which are about ten feet deep, and about one hundred and fifty feet wide at the
mouth, gradually growing smaller, until at the end of two or three miles they spread
out over the country.

These streams run through a custard apple swamp. We then encountered a plain
with a stunted growth of Myrtle and "yama" grass, with water about a foot deep,
at that time, which was at the end of a dry season. We continued through this for
a few miles and then entered thick and tall saw-grass.

This saw-grass extended almost uninterruptedly for about forty or fifty miles, and
then broke up into small saw-grass islands separated by small channels and bayous
of water.

When we arrived in the vicinity of the head of Shark river, these islands changed
into innumerable small hammock islands, mixed with the saw-grass islands, and
strange enough all arranged in rows extending S. S. E., so one could stand and look
down between the row s, as far as the eye could see.

These hammocks vary in size from one to twenty-five acres, and a few of them are
above ordinary over-flow. The soil of these islands is rich.

Not over one in one hundred of these islands are susceptible of cultivation, in their
present state, as they are overflowed during the rainy season, and moreover are
inaccessible until the surrounding marsh is drained.

The country for about sixty miles south of Okeechobee is susceptible of drainage,
being elevated at Okeechobee twenty-two feet above the sea, and gradually declining
to the sea level. South of this limit the rock crops out at the surface, and, except
the islands before mentioned, the land is worthless even if drained.

Drainage would be impracticable here as the gulf waters back up so as to destroy
the fall.

The country in its present condition is a vast marsh covered with water at all sea-
eons and for forty miles south of Okeechobee is devoid of all animal life, even to birds
and alligators, on the line we traversed.

Our expedition passed down the median line of the State, which is the summit or
water-shed line. On each side of us, four or five miles away, the water was deeper,
in the saw-grass being from two to three feet deep; and for the first fifty miles after
passing the custard apples there was no laud in sight, the waving saw-grass extend-
ing as far as the eye could see in all directions, except on the west. A hazy outline
of the land could be seen in that direction.
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Shark river is about four and one-half to five feet deep and about two hundred
and fifty feet wide, with rock bottom. Water very clear; depth of water at mouth
twelve feet; mud bottom.

The cruise occupied twenty-eight days from Lake Okeechobee to the gulf; during
which time we slept in boats every night, there being no dry land to camp on. By
meridian altitude of the sun (using artificial horizon), I find the extreme south end
of Lake Okeechobee to be in latitude 260 41' 19`' south.

The judgment of your office, that the swamp land grant "takes pre-
cedence in the case of unsurveyed lands," is not concurred in, for reasons
that will hereinafter be given.

Section 1 of the act of March 3, 1845 (5 Stat., 788), provides:

That in consideration of the concessions made by the State of Florida in respect
to the public lands, there be granted to the said State eight entire sections of laud
for the purpose of fixing their seat of government; also, section number sixteen in
every township, or other lands equivalent thereto, for the use of the inhabitants of
such township, for the support of public schools.

This act was passed over five years before the swamp land act, and
was based upon express concessions made by the State respecting
the public lands, and in its nature rests in a solemn compact, which the
government of the United States should maintain, sacredly keep and
carry out on its part. It is clear that Congress intended by this act to
invest the State with title to every sixteenth section of land in that
State that had not been disposed of, just as soon as such sections
should be identified by proper surveys of the public lands. Whenever
such sections shall be identified, the title thereto will pass to the State
under the granting act; no patent will be necessary. Warren et at.
v. State of Colorado, 14 L. D., 681; McCreery v. Haskell, 119 U. S.,
327-331.

These views find support in the decisions of the supreme court of the
United States, as well as those of this Department.

In Cooper v. Roberts, 18 How., 173, it was said:

We agree that until the survey of the township and the designation of the specific
section, the right of the State rests in compact-binding, it is true, the public faith,
and dependent for execution upon the political authorities. Courts of justice have
no authority to mark out and define the land which shall be subject to the grant.
But when the political authorities have performed this duty, the compact has an
object, upon which it can attach, and if there is no legal impediment the title of the
State becomes a legal title.

See also leydenfeldt v. Daney Gold and Silver Mining Company, 93
U. S., 634.

In Beecher v. Wetherby, 95 U. S., 517, in speaking of the school
grant to the State of Wisconsin, it is said, p. 523:

It was, therefore, an unalterable condition of the admission, obligatory upon the
United States, that section sixteen (16) in every township of the public lands in
the State, which had not been sold or otherwise disposed of, should be granted
to the State for the use of schools. It matters not whether the words of the com-
pact be considered as merely promissory on the part of the United States, and
constituting only a pledge of a grant in the future, or as operating to transfer the
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title to the State upon her acceptance of the propositions as soon as the sections
could be afterwards identified by the public surveys. In either case, the lands
which might be embraced within those sections were appropriated to the State,
They were withdrawn from other disposition, and set apart from the public domain,
so that no subsequent law authorizing a sale of it could be construed to embrace
them, although they were not specially excepted. All that afterwards remained
for the United States to do with respect to them, and all that could be legally done
under the compact, was to identify the sections by appropriate surveys; or, if any
further assurance of title was required, to provide for the execution of proper instru-
ments to transfer the naked fee, or to adopt such further legislation as would
accomplish that result. They could not be diverted from- their appropriation to
the State.

Oa November 20, 1855, Secretary McClelland held that the swamp
grant of September 28, 1850, did not embrace lands in Illinois which
were included in the railroad grant of September 20, 1850. See 1
Lester, 521-523.

Secretary Schurz declined to recall his opinion in a similar case ren-
dered on May 2, 1878. See Copp's Public Land Laws, 1071.

In State of Mississippi, 10 L. D., 393, Secretary Noble held (syl-
labus):

Swamp lands, included within the alternate sections reserved to the United States
from the grant to the State for railroad purposes, did not pass under the subsequent
act of September 28, 1850.

In State of Ohio (on review), 10 L. D., 394, Secretary Noble held
(syllabus):

The swamp lands, included within the alternate sections reserved to the United
States from the grant to the State for canal purposes, did not pass under the subse-
quent grant of swamp lands, and no indemnity can be allowed therefor.

It does not follow that because a survey of the "Everglades" is
impracticable, that the State should be deprived of its rights under
its school grant. The "Everglades" of Florida present conditions that
are exceptional in character, inasmuch as it would seem that the body
embraced therein can not now be surveyed in such a manner as to mark
out and specifically define te township and section lines. It is pos-
sible, however, that such survey may hereafter be made, and under the
circumstances, and for the reasons hereinbefore given, it is deemed
proper that the State's rights under its school grant should be pre-
served to it. . It is accordingly held that a patent may issue to the
State of Florida for the "Everglades" uder the swamp land act, sub-
ject to the right of the State under its school grant, for the land
embraced in the swamp list No. 87, as approved by me. With this
modification, said list is approved, and you are directed to issue a
patent accordingly.

The views of the Commissioner of Indian Affairs respecting the rights
of any Indians occupying the lands in question are concurred in.
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PRE-EMPTION-FINAL PROOV-PAYMENT.

ODETT v. DAVIS.

The submission of pre-emption final proof, without payment of the purchase price of
the land as required by law, will not protect the pre-emptor as against an inter-
Velling adverse claim.

Seretary Francis to the Commissioner of the General Land Office, Feb-
(I. El. L.) ruary 13, 1897. (W. M. W.)

The case of Frank Odett v. John C. Davis has been considered on
the appeal of the former, fron your office decision of August 24, 1895,
holding for cancellation said Odett's pre-emption declaratory statement
for the W. of the NW. t, the NE. i of the NW. I,, and the NW. 1 of
the SW. i of Sec. 33, T. 30 W., R. 11 B., Susanville, California, land
district.

The record shows that on November 1, 1888, Odett filed his pre-
emption declaratory statement covering the land in question. On
September 11, 1891, he submitted final proof in support of his claim,
but did not pay or tender the purchase money for said land.

On August 7, 1893, John . Davis made homestead entry for said
land.

On August 15, 1893, Odett appeared at the local land office, and offered
to pay the government price for said land and asked that final receipt
be issued to him therefor. This the register and receiver refused to do.
There is nothing in the record to show upon what grounds this refusal
was based.

It appears from the decision of the register and receiver in the case
that upon
affidavit filed by said Odett citation was issued to said Davis to show cause why his
said homestead entry should not be canceled. Hearing was set for October 12,1893.

The case was contirired until December 22, 1893, when it was sb-
mitted on an agreed statement of facts.

On April 10, 1895, the register and receiver rendered their opinion,
in which they held that Odett's pre-emption filing should be held intact,
and that Davis's homestead entry should be canceled without prejudice
to his right to make another homestead entry.

Davis appealed.
On August 24, 1895, your office reversed the judgment of the local

officers, and held Odett's filing for cancellation.
Odett appeals.
His specifications of error are as follows:
1. In holding that the record herein "fails to disclose any reason for

giving him (plaintiff) a hearing, or in any way recognizing his claim to
said land."

2. In holding that "4failure to make proof and payment (on a pre-
emption claim) as provided by law entails a forfeiture of all rights in
the presence of an adverse claim."
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3. In holding that the "intervention of the Davis entry while Odett
was in default obliterated the latter's claim."

4. In holding the plaintiff's declaratory statement filing for cancella-
tion.

5. In holding Davis's homestead entry intact.
The case was submitted to the register and receiver upon an agreed

statement of facts, on which it was decided by them and by your office.
Said agreed statement of facts recites the record showing Odett's pre-
emption filing, his final proof, failure to tender or pay the purchase
money at the time of proof, Davis's entry, and thereafter Odett's offer
to pay for the land, as hereinbefore set out. In addition to these mat-
ters, the agreed statement shows that Odett is a laboring man, depend-
ent upon his labor for a living; that at the time he made final proof
he did not have the money to pay for the land, but it was his bonafide
intention to secure the money to pay for the land as soon as he could;
that on August 14, 1893, he borrowed the required amount of money to
pay for said land, and on the 15th day of said month he offered to make
payment for the land embraced in his pre-emption filing; that at the time
Davis made his homestead entry of the tract Odett had on said land "a
good substantial house, fence inclosing about three or four acres, and
said garden." Said statement contains many other facts that can have
no bearing on the questions to be determined.

Counsel for appellant calls attention to Hugh Taylor, 9 L. D., 305,
and contends that it sustains his allegations of error.

That case involved the right of a pre-emptor, after the statutory life
of his filing had expired, and while proceedings under his final proof
were pending, to transmute his filing under section 2289 of the Revised
Statutes. His application to transmute was in its nature and effect a
pending application to make homestead entry of the tract in question.
It follows that the case at bar does not come within the rule announced
in the Hugh Taylor case.

Referring to Odett's failure to make payment for the land in question,
your office held that:

While this delinquency would not necessarily defeat his right to make entry, in
the absence of an adverse claim, it did, from the moment his delinquency began,
render the land subject to entry by any other qualified applicant. In other words,
failure to make proof and payment, as prescribed by law, entails a forfeiture of all
rights in the presence of an adverse claim.

This holding is concurred in.
The judgment of your office appealed from is accordingly affirmed.
On the 17th of January, 1896, counsel for Odett filed what he calls

"Petition for Rehearing," in which he recites that the claims of each of
the parties have been under investigation by a special agent, who has
reported against them. He also charges that Davis has abandoned
the land in question, and asks that another hearing be ordered. Said
petition does not allege newly discovered evidence, but simply relates
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to matters of fact arising since the trial which might be the basis of a
contest, if the entry were in such a condition that it would be subject
to contest under the law.

If the alleged government proceedings shall be discontinued or ter-
minated without canceling Davis's entry thereafter, I see no reason why
Odett may not, if he desires to do so, contest Davis's entry on any
grounds sufficient to warrant a cancellation thereof. If said proceed-
ings result in canceling Davis's entry, the land will be subject to entry
by the first legal applicant. If Odett is qualified, and desires to enter
it, and makes the first application after it shall become subject to entry,
there is nothing to hinder him from doing so.

The petition is dismissed.

HOMIESTEAD ENTRY-AIENATION-COMPROMISE.

MEAL V. DONAHUE.

An agreement to convey part of the land covered by a homestead entry after final
proof, with possession given under such contract, calls for cancellation of the
entry, although the agreement may have been made in the compromise of a prior
contest against the entry in question.

Secretary Francis to the Commissioner of the General Land Qffice, Feb-
(I. H. .) rary 13, 1897. (E. B., Jr.)

Alfred HI. Meal appeals from your office decision of December 9, 1895,
in his case against John J. Donahue, involving lots 1 and 2 and the
S. - of the NE. J of section 5, T. 17 N., R. 2 W., Guthrie, Oklahoma,
land district, for which the latter made his homestead entry April 27,
1889, and final proof April 9, 1895.

On May 3, 1895, Meal fileda protest against Donahue's entry alleg-
ing that the same was fraudulent for the reason that about May, 1891,
Donahue had sold to one John T. Phillips thirty-four acres of the land
embraced therein, and thereafter held the land fraudulently for the pur-
pose of acquiring title thereto in order " that he might convey title to
a portion thereof to said John T. Phillips under his contract of sale";
and further, that the said John J. Donahue fraudulently attempted to
convey title to said land to his sister-in-law, Mrs. Temple, immediately
after making final proof thereon: wherefore Meal prays that a hearing
be ordered "to determine the truth of the allegations herein"; and that
the entry be canceled and he be awarded the preference right to enter
the land.

These charges are supported by Meal's affidavit and the affidavit of
said Phillips. The latter swears that for some time prior to about May,
1891, he had a contest pending against Donaiue's entry affecting-
the E. I of the NE. 1 of said section 5; that about May 1891, he withdrew his said
contest against said homestead entry in consideration that the said John J. Donahue
should prove said land up, and acquire title thereto from the government of the
United States, and thereafter should deed to this afflant thirty four acres off the east
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side of said NE. i of said section 5; that at said time last mentioned, the said John
J. Donahue, entered into an agreement with this affiant by which said Donahue
agreed to acquire title to said lad, and thereafter as soon as title was so acquired by
him, make a good and sufficient deed to this affiant to the thirty four acres above set
forth; that said Donahue also agreed that this afflant might have the use of said
thirty four acres from the time said agreement was entered into free of charge, and
that this afflant might have and own all improvements of whatever kind and char-
acter affiant could place upon said thirty four acres; that in pursuance of said agree-
ment and in consideration of the withdrawal by afflant of his contest above referred
to, this afflant went into possession of said thirty four acres, and has continued in
said possession up to the present time; that in pursuance of said agreement and
promise so entered into by said John J. Donahue, this affiant proceeded to plant and
raise upon said thirty four acres of land an orchard and vineyard consisting of about
three hundred fruit trees and about two hundred grape vines, and that affiant also
planted and has continuously cared for about fifty ornamental and forest trees and
other shrubbery on said thirty four acres on and about a buil ding site selected and
enclosed as such by affiant and his family; .... that said Donahue continued
to re-affirm said agreement as to said thirty four acres until after he had made final
proof upon his said homestead entry, which was done on April 9th, 1895, but that
since about the 15th of April 1895, said Donahue has refused to comply with the
said agreement and has refused to make a deed to said thirty four acres to this affiant; 
but that said Donahue did on the- day of April 1895, make a deed of said land
together with the balance of his said homestead entry to Mrs. Trimble, a sister-in-
law of said Donahue, and that his said sister-in Jaw has as affiant is informed and
believes, mortgaged said land for the sum of $700.00.

In said decision upon consideration of this protest your office held
(]) that a conveyance of the land by Donahue after final proof would
not be sufficient ground for contest; and (2) that-

The contract between Donahue and Phillips pursuant to which the contest was
dismissed, was in the nature of a compromise, and was not, therefore, such au illegal
agreement as would justify the cancellation of Donahue's entry.

A hearing was therefore denied and the protest dismissed. Meal
thereupon prosecutes this appeal, contending that your office erred in
its holdings and action adverse to him as above stated.

It is well settled that after due final proof and entry a homesteader,
having then acquired the equitable title to the land entered, may con-
tract to convey, or may at once convey the same without infracting any
provision of the homestead law. A conveyance at such time is not per
se evidence of bad faith on the part of the entryman. Your decision
as to the alleged conveyance to Mrs. Trimble is therefore correct.
With the alleged fraud of Donahue against Phillips in connection with
that conveyance the land department is not concerned. That is a mat-
ter between temselves.

I do not concur, however, in the conclusion of your office that such a
contract as is alleged to have been entered into between Donahue and
Phillips is in the nature of a compromise such as to be permissible
under the homestead law, and therefore not an illegal agreement. As
a means of ending vexatious litigation, compromises between claimants
to public land may properly be and generally are favored by the land



DECISIONS RELATING TO THE PUBLIC LANDS. 1.57

department, but to be favored they must, as an essential condition pre-
cedent, be within the law, and not involve and require as a necessary
sequence, or as part of the contract on-which they are founded, the
violation of law. The government is to a certain extent a party to
every valid compromise between adverse claimants to public land; or, to
state the proposition in another form, no such compromise can be effected
without the knowledge and consent or subsequent ratification and
approval of the United States. The alleged contract, or compromise,
whereby the contest between Phillips and Donahue was brought to an
end, could not have received the consent, and cannot now receive the
approval, of the United States speaking through this Department; for
such a contract or compromise would involve a violation of law on the
part of said Donahue, then an entrynan, and one of the parties
thereto.

It was said by the Department in the recent case of Walker v. Clay-
ton (24 r. D., 79), wherein Clayton, prior to final proof, had made a
contract with one May to convey to the latter his (Clayton's) homestead-

In his homestead affidavit he had sworn that the entry was made for his exclusive
benefit and not directly or indirectly for the benefit or use of any other person or
persons whatsoever, and he knew that in his final affidavit he would be required to
make oath, subject to an exception not here in point, that he had not alienated any
part of the land (Sections 2290 and 2291, Revised Statutes). It was evidently
implied, if not expressed, in his contract with the United States, that he would
continue to hold, reside upon and cultivate the land for his exclusive use and benefit
until the time should arrive, when, after the submission of final proof as required
by law, he had earned his right to receive patent therefor.

It is no adequate defense that May could not enforce specific performance of the
contract. Clayton might, of his own volition, have carried it out, and it is this mis-
chief that the statute is designed to remedy (Molinari v. Scolari, 15 L. D., 201).

In the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the settled
construction of the pre-emption law relative to alienation "that any agreement to
convey any part of an entry or claim to another made prior to final proof will
defeat the claim." While the language of the pre-emption law was more explicit
than that of the homestead law as it stood at the date of this entry, the spirit and
intent of each on the point at issue was the same; and section 2290 of the Revised
Statutes, as amended by the act of March 3, 1891 (26 Stat., 1095), was made to con-
form substantially to the language of the former. See in this connection Baslhford v.
Clark et al. (22 L. D., 328).

The Department directed the cancellation of Clayton7s entry because
of the unlawful contract made by him, although no conveyance was
ever made in pursuance thereof, nor any possession of the land, appar-
ently, ever given. In this case not only is a similar contract alleged,
but it is also charged that possession was given Phillips thereunder
and continued by him up to the date of this protest.

Meal's allegations as to this contract and its partial execution by
Donahue, are amply sufficient to require that a hearing be ordered in
the premises. The decision of your office upon this point is reversed and
you are directed to order a hearing, in accordance with the foregoing.
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HOMESTEAD CONTEST-PRIORITY OF SETTLEMENT.

BEHAB V. SWEET.

The general rule that a settler claiming priority over one having an entry of record
must establish his claim by a preponderance of the evidence, may be so far
departed from, in a special case, as to reach an equitable conclusion, where, on
the facts shown, justice and equity require a division of the land between the
parties.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 13, 1897. (A. E.)

On July 25, 1896, your office transmitted-a motion filed by Sweet for
review of departmental decision rendered in the above entitled cause
on June 9, 1896. The land involved is the NW. of Sec. 23, Tp. 26 N.,
R. 1 W., Perry, Oklahoma.
* This motion being entertained, on August 25, 1896, you were directed
to notify Sweet that to insure consideration by the Department, he will
be required to serve a copy of the motion upon the opposing party, and
return evidence of such service within thirty days, that then each party
would be allowed to file briefs in accordance with Rule 114 of Practice.

On October 10, 1896, your office retransmitted the papers, with evi-
dence of service and briefs of counsel.

The matter is now before the Department for examination.
The facts in the case are as follows: The land is divided by a creek,

running from the northwest corner southeasterly. About one-third of
the land lies north of this creek, and the timber along the creek
obstructs the view from either side. Behar settled on the north side
of the creek, and Sweet on the south side. A conclusion drawn from
the evidence is that each settled at the same time, on September 16,
1893, and neither knew the other was there, each having traveled about
the same distance going to the land. Each man has built a house and
improved the land. Over two years ago, when the hearing was had,
Behar had twenty-one acres broken, fourteen of which were in wheat,
had built two houses, kitchen, stable, chicken house, dug a well. set
out fruit trees, and had forty or fifty acres fenced. One month after
Behar settled on the land a child was born to him. Sweet's improve-
ments consisted of a house, twenty-five acres fenced, hen house, hog
pen, and twenty-five or thirty acres planted to crops. Each man has a
family, and has been a continuous resident upon the land since his set-
tlement, more than three years ago.

When Behar settled upon the land, his wife was sick, and there was
urgent necessity for a habitation for her to dwell in. He appears
therefore to have devoted himself to the improvement of the claim,
and did not apply to make entry until November 7, 1893, which,
however, was within time under the homestead law. Sweet, however,
not having a sick wife, for whom improvements were necessary, went
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to the local office and made entry on September 25, 1893, which was
sixteen days before the birth of Behar's child.

It is contended by attorneys for Sweet that Sweet should have an
advantage by reason of haying made this entry before Behar, in that
the burden of proof should be placed upon Behar to show that he was
the prior settler.

The local officers found in favor of Behar, but your office and the
Department agreed in finding that it was impossible to determine that
either Sweet or Behar had the superior claim, or that either had settled
prior to the other, and that, owing to a line of woods which divided the
tract of land in controversy, each settled unknown to the other.

Each man had made valuable improvements, and had continuously
resided upon the land, with his family, from date of settlement, and the
Department deemed it unjust to do other than divide the land between
the parties.

While the ruling that a settler claiming prior settlement over one
having an entry of record must establish his claim by a preponderance
of evidence, will be adhered to in most cases, the Department will, where
justice and equity require it, and great hardship would result were the
rule applied, depart so far from the rule as to reach an equitable decision
in the case. If the rule were applied in the case under consideration,
it would be depriving Behar of his land and improvements, because he
remained on the land, building a habitation for his sick wife, to whom
a child was born on the land twenty-five days after his settlement.

Deeming that it would be a great hardship to Behar to disturb the
decision in the case under consideration, rendered June 9, 1896, the
same will stand.

The motion is denied.

PRICE OF LANI-INDEMNITY LIMITS-REPAYMENT.

THoiMAS FOSTER.

Lands falling within the indemnity limits of a railroad are not raised to the double
minimum price.

There is no statutory authority for the return of a double minimum excess in fees
and commissions erroneously required on a homestead entry of lands in fact
single minimum; where such money has been covered into the United States
Treasury.

Secretary Francis to the Commissioner of the General Land Office Feb.
(I. H. L.) ruary 13, 1897. (J. L.)

On February 8, 1889, Thomas Foster made homestead entry No. 6479
of.the SW. of section 14, T. 27 N., R. 32 E., W. M., Spokane Falls
land district, Washington. He was required to pay and did pay to the
receiver the sum of twenty-two dollars for fees and commissioDs, the
land being rated at double minimum price. On November 20, 1890,
Foster filed an application for the repayment of six dollars, alleging
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that the land was "minimum priced land, upon which the fees and
commissions payable when application for homestead entry is made"
could lawfully amount to only sixteen dollars.

On December 3, 1895, your office rejected the application, saying,
that the records of this (your) office show that said land is within the limits of the
grant to the Northern Pacific Railroad Company, branch line. Hence the land is
double minimum land (Section 2357 R. S.), and the fees and commissions collected
on said homestead entry, $22.00, was the proper amount.

From said decision Foster has appealed to this Department, respect-
fully traversing the fact found by your office as aforesaid.

A re-examination of the records of your office shows, that the quar-
ter section of land aforesaid lies within the indemnity limits of the
grant to the Northern Pacific Company for its main line, and does not
lie within the granted limits for the branch line.

The act of July 2, 1864, incorporating the Northern Pacific Railroad
Company (See section 6 on page 369 of 13 Statutes), and section 2357
of the Revised Statutes referred to in your office decision, do not extend
the double minimum price to lands lying within indemnity limits.
Only reserved alternate sections lying within the limits granted by act
of Congress, are required to be sold for not less than two dollars and
fifty cents per acre (19 L. D., 381).
I According to the list of fees and commissions published on page 34
of the General Circular of October 30, 1895, it seems that Foster paid
six dollars too much.
- Therefore the reason assigned by your office for rejecting Foster's
application is erroneous.

But the relief desired by Mr. Foster cannot be granted, because the
six dollars which he overpaid on February 8, 1889, and demanded back
on November 20, 1895, were in due course of business covered into the
treasury; and there is no statute which authorizes your office or this
Department to take it out. The Constitution provides that: "No
money shall be drawn from the Treasury, but in consequence of appro-
priations made by law."

For this reason, your office decision rejecting the application is hereby
affirmed.

OKLAHOMA LA1NDS-SETTLI:EME-NT-RESERVATION FOR HIGIDVAY.

HARDING V. Moss.

A settlement on land reserved for a public highway, along a section line, as provided
under section 23, act of May 2, 1890, prior to the actual location and use of such
highway, is valid and extends to the adjacent quarter section on which settle-
ment is intended to be made.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) - ruary 13, 1897. (C. J. W.)

On September 20, 1893, Albert W. Moss made homestead entry No.
339, for SW. 1 Sec. 10, T. 26 R. 2 B., Perry land district, Oklahoma.
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On October 26, 1893, Harding filed his affidavit of contest against
said entry alleging prior settlement.

The hearing was set for October 26, 1894.
On motion of Harding the case was continued to January 2, 1895.

On January 2, 1895, Harding made application to take the depositions
of absent witnesses and the case was continued to March 11, 1895. On
March 11 ,1895, Harding asked for a further continuance of thirty days
on account of absent witnesses which was denied, but he was allowed
another day, to wit: util 12th of March to get his witnesses.

On March 12, 1895, the hearing was had, both parties being present
and represented by counsel. On March 15, 1895, the local officers ren-
dered their decision in which they found that Moss was the prior settler,
and recommended the dismissal of the contest. Harding appealed, and
on October 24, 1895, your office considered the case and rendered an
opinion, in which it was, in substance, found that the evidence left the
fact in doubt as to which was the prior settler, and directed a division
of the land between them in such way as to leave each in possession
of the half upon which his improvements had been placed. From this
decision both Moss and Harding have appealed, each alleging, in sub-
stance, the same errors of law, and each alleging that it was error not
to have found him to have been the prior settler. Harding alleges two
errors of law not covered by the allegations of Moss.

1. That it was error to deny his motion for continuance.
2. That it was error to hold that a settlement upon the four rods reserved for a

public highway around the section was a valid settlement.

The land in controversy is a part of what is known as the Cherokee
Outlet, and was opened to settlement on the 16th of September, 1893.
Each of the parties claims to have made the race to, and settlement upon,
the land on the (lay of the opening. The two distinct legal propositions
submitted by Harding will be first considered, since. if he is correct in
either, an examination of the other questions would be unnecessary.

1st. Was it error on the part of the local officers to deny the motion
of Harding for further continuance? The record indicates that ample
opportunity was offered Harding to prepare his case for trial, and there
was no abuse of discretion on the part of the local officers in denying
his last motion for continuance.

As to the insistence, that a settlement upon that part of a quarter-
section reserved for a public highway along section lines, as provided
by section 23, act of May 2, 1890 (26 Stat., 81), it must be held that
before such highway is actually located and in use, such settlement must
be regarded as valid and extends to the quarter-section contiguous,
upon which such settlement was intended to be made. The highway
provided for by the act is a mere easement, and does not prevent title
to the entire quarter-section from passing to the patentee, subject to
the easement.

10671-VOL 24-11
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Said section twenty-three is as follows:
That there shall be reserved public highways four rods wide between each section

of land in said territory, the section lines being the center of said highways; but
no deduction shall be made, wrhere cash payments are provided for, in the amount to
be paid for each quarter-section of land by reason of such reservation. But if the
said highway shall be vacated by any competent authority, the title to the respec-
tive strips shall inure to the then owner of the tract of which it forms a part by the
original survey.

Where, as in this instance, the initial act of settlement performed by
a settler is upon, or partially upon, the land thus reserved, it will never-
theless be deemed settlement upon the quarter-section to which it apper-
tains and is intended to be settled upon. Your office did not err in so
holding.

The remaining questions are-ist. Was it error upon the part of your
office to direct a division of the land between the two claimants; and
2d. Was it error to make no ruling as to which one of the parties was*
the prior settler. As to the first of these propositions it was held here,
n the case of Sumner v. Roberts (23 L. D., 201)-

In case of a contest against an entry on the ground of a prior settlement right, the
burden of proof is on the contestant to show that his settlement antedates both the
entry and settlement of the contestee, and if he fails to thus show such priority, the
entry must stand.

In a contest of such character, doubt as to the fact of priority, or a finding of
simultaneous settlement, does not justify an arbitrary division of the land between
the parties, or an award thereof to the highest bidder.

Your office decision as to this proposition is without support either in
law or the evidence, and must be held to be erroneous. The question
remains is the evidence of such character as to admit of a specific find-
ing of priority of settlement upon the part of one or the other of the
parties. An examination of the record is all that is necessary on this
subject. The fact is not left either in doubt or uncertainty. The evi-
dence unmistakably indicates that Moss reached the land and set his
stake at least thirty minutes before Harding reached the tract. The
local officers found Moss to have been the prior settler, and the record,
amply supports that finding. In fact, it is not seriously disputed by
contestant that Moss was first on the land, and the gravamen of his
contention is that, when he reached it, he performed no act of settle-
ment for a long time thereafter; that such as he did perform was in the
public highway, and that was thereafter abandoned. The record does
not support this contention. Upon the contrary, it warrants the specific
finding that Moss reached the land at least half an hour in advance
of Harding, and staked it, setting a stake with his name over it and a
handkerchief on it as a flag. This stake was still standing on the 23d
of September, and presumably it remained undisturbed from the 16th
until that time. It was sufficient notice that the land was taken and
claimed by Moss, and as an initial act of settlement it was followed
within a reasonable time by permanent improvements of value and by
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residence. The finding of the local officers on these questions was
proper. Your office decision is reversed, and the decision of the local
officers affirmed. The contest is dismissed, and the entry of Moss held
intact.

RAILROAD GRANT-LANDS EXCEPTED-SWAMP SElECTION.

DORN V. ELLINGSON.

The notation of a swamp land selection, appearing of record at the date a railroad
grant becomes effective, will not operate to except the land covered thereby
from the grant, where prior thereto the approval of such selection has been
revoked, and the selection itself superseded by subsequent lists.

Secretary -iFrancis to the Commissioner of the General Land ffie, Peb-
(I. H. L.) ruary 3, 1897. (E. M. i.)

This case involves the NE. of the SW. and the NW. of the
SE. 4 of See. 13, T. 98 N., R. 10 W., Des Moines land district, Iowa.

The record shows that these tracts are within the ten mile limits of
the grant to aid in the construction of the McGregor and Missouri
IRiver Railroad under the act of May 12, 1864 (13 Stat., 72), and ol.
June 19, 1879, were listed by the Chicago, Milwaukee and St. Paul
Railroad Company, successors in interest to the above mentioned road.

On June 4, 1883, your office rendered a decision rejecting said listing
of these lands, holding that the tracts in controversy, having been
selected as swamp land on March 17, 1852, were by virtue of the act of
March 3, 1857 (11 Stat., 251), confirmed to the State of Iowa. The
railroad company filed no appeal as to this decision, but thereafter,
to wit, on June 4, 1884, the said company filed an application for a
reconsideration and revocation of that decision.

On September 3,1884, your office, acting upon this application denied
it, and it was further declared that the decision of Jne 4, 1883, was
final.

The company attempted to appeal, which right was denied them by
your office, and thereafter an application was made for the issuance of
a writ of certiorari, and on October 17, 1884, the Department refused
the issuance of the writ. In the decision refusing such issuance the
Department's action was based upon the laches of the petitioner and
the decision did not pass upon the merits of the case before your office,
it being said (L. & R. Press Copybook 109, p. 427),

But if said decision is not well founded a review here of the rule therein adopted
must be reserved until such time as a case involving swamp selections comes regu-
larly before the Department.

Your office decision of September 10, 1895, states that the question
at issue in those proceedings (the decision of June 4, 1883, and those
following) was the standing of what is known in your office as the
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z' Sargent list", being a list of certain swamp selections in the State of
Iowa which at one time had been approved by this Department, but
subsequently such approval, upon the recommendation of your office.
had been rescinded.

It appears that the tracts in controversy remain upon your records
as "selected as swamp March 17, 1852," and the decision of your
office now under consideration, for the purpose of clearing the record,
',directed that the selection be noted as canceled at this date."

March 24, 1895, Elling H. Ellingson, the defendant-appellant, made
homestead application and the local officers allowed the entry on a
waiver by the Secretary of the State of Iowa showing that the selection
above referred to did not appear among the swamp selections of the
county wherein these tracts are situated.

July 5, 1895, the local officers transmitted the record in the applica-
-tion of David Dorn to make final proof of his right to purchase the
above described land under section five of the act of March 3, 1887
(24 Stat., 557).

The local officers took no action in the case, and in your office decision
upon appeal you make the following finding of facts, which the record
sustains:

October 31, 1874, by deed (contract to sell) the McGregor & Missouri River R. R.
Company conveyed the land in controversy to David Dorn for $400.

June 4, 1886, Dorn and wife, conveyed to Joseph M. Watts, for $3000; Watts, April
7, 1893, mortgaged (to secure the loan of $2500) to Charles L. Hutchinson, and
subsequently:

February 15, 1894, Joseph M. Watts and wife, conveyed the land by warranty deed
to said Elling H. E]lingson for $2600, there being also an additional twenty acres of
adjoining land conveyed in same deed.

In this last mentioned trade Hutchinson executed a release of his mortgage, Elling-
son (February 17, 1894) executing a mortgage to E. A. Hamill to secure $1600, of the
purchase price mentioned. By stipulation of adverse parties in this case it was
agreed, that Ellingson, during February 1894, executed a mortgage, and delivered
same to the First National Bank of Decorah, Iowa, together with $1000 in money, for
the benefit of Joseph M. Watts. Subsequently Ellingson made homestead entry for
the land, as shown, and enjoined said bank from paying or delivering said money or
mortgage to Watts, and the bank still retains the same under said proceedings.

In his pleading Ellingson claims settlement on the land March 24, 1894, nine months
prior to Dorn's present application to purchase. Also that he (Ellingson) previously
negotiated with Watts for the purchase of the land at the rate of $26.00 per acre.

Ellingson found during the pendency of the trade with Watts that the title still
"'remained in the clouds with the swamp act, the R. R. act, and the U. S. Gov. reach-
ing for it." Ellingson claims he proposed that Watts. get a perfect title (matters
Temaining in static quo in the meantime) " or get an adverse ruling from the U. S.
Commissioner, or the proper State officers." Ellingson urges that Dorn's interfer-
-ences, by applying to purchase under See. 5, act March 3, 1887, is, under the circum-
stances a questionable proceeding, and alleges that Dorn in his preliminary affidavit
to purchase swore that no person had settled on the land subsequent to 1882, while
-on cross examination he admitted he heard that Ellingson "had received a home-
stead filing."

As has been set out, this case is before the Department upon the
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application of Dorn to purchase under the fifth section of the act of
Congress of March 3, 1887 (24 Stat., 557), which is as follows:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the use of such company, said lands being the num-
bered sections prescribed in the grant, and being coterminous with the constructed
parts of said road, and where the lands so sold are for any reason excepted front
the operation of the grant to said company, it shall be lawful for the bona fide pur-
chaser thereof from said company to make payment to the United States for said
lands at the ordinary Government price for like lands, and thereupod patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
all lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupation
have not since been voluntarily abandoned, as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided frther, That this section shall not
apply to lands settled upon subsequent to the first day of December, eighteen hun-
dred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same as afore-
said shall be entitled to prove up and enter as in other like cases.

Counsel for the appellant argues in his well-considered brief that in
order that 'one may be entitled to purchase, it must appear that he
acted in good faith in so purchasing from the railroad company, and
that in this case it cannot be said that he acted in good faith, inasmuch
as it is claimed by counsel that a examination or review of the pro-
ceeding had in reference to this tract discloses that the railroad coll-
pany had, and could have had, no title in the tracts in controversy;
the record showing that' from 1852 up to the date of the decision
appealed from this land appeared of record as selected as swamp. In
this connection it is proper to state that unless the land was excepted
from the grant to this railroad company, the right to purchase under
the act supra does not exist. This brings up that question.

On October 30, 1891, by letter " K " your office decision was rendered
upon the authority and effect of the " Sargent list", hereinbefore
referred to. From the facts therein set forth it appears that this list,
was filed in your office on March 17, 1852, by George B. Sargent, sur-
veyor general. In filing said list the surveyor general did not state
that the State of Iowa had determined through its proper agents to
accept his field notes as a basis of adjustment, but subsequently, on
March 21, 1852, he so stated, but forwarded no agreement to this effects
And thereafter, by act of the State legislature, January 13, 1853, the
swamp lands were granted to the various counties and provision was,
made for survey and selection by county surveyors. So it appears that
if the agreement was entered into as reported by letter from Mr. Sar-
gent, this action upon the part of the legislature was a repudiation of it..

Upon representation made to your office, on February 19, 1855, a
communication was by your office addressed to the Department, asking
that the former approval of the " Sargent list" made by the Depart-
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ment upon the recommendation of the Commissioner of the General
Land Office, be revoked, and thereafter, to wit, on March 1, 1855, said
approval was revoked. Prior to this time other lists had been filed
showing the swamp lands claimed by the State under the swamp act.

As a matter of history, it may be stated in this connection that about
1700 tracts were included in the " Sargent list," and the county sur-
veyors under the authority of the act of the legislature, supra, selected
about 1300 of these tracts, leaving 400 tracts. And in your office, for
a period of nearly thirty years after the revocation of the approval of
the " Sargent list", it was treated as superseded by other lists filed.
And your decision of October 30, 1891, supra, states that this view
was acquiesced in by the State, it not having ever set forward the
claim that the lands specified therein were confirmed to the State by
the act of 1857.

The tracts in controversy were included in the " Sargent list", but
have not been enrolled in any subsequent list filed in the place of and
superseding that list. It was under these facts that the then Commis-
sioner of the General Land Office, on June 3, 1883, held that this list
was confirmed under the act of March 3,1857 (11 Stat., 251). And
thereafter, as has been set out, the Department refused to disturb that
decision on account of the laches of the Railroad Company.

Was the land now in controversy excepted from the operation of the
grant to aid in the construction of the McGregor and Missouri River.
Railroad under the act of May 12, 1864 (13 Stat., 72).

At that time there existed upon the records of your office, opposite
these tracts, " selected as swamp March 17, 1852; " this record being
made on account of the " Sargent list." The approval of that list had
been revoked and it had- been- superseded by others when the grant
was made. Under these facts it is clear that the land was not excepted
from the operation of the grant by au invalid and repudiated selection.
The clearing of the records in your office was a ministerial act, the
failure to do which can in no wise affect the rights of the company.

In the case of Anderson v. Northern Pacific Railroad Company et al.
(7 L. D., 163) it was held (syllabus):

The cancellation of an entry by the order of the Commissioner of the General Land
Office takes effect as of the date when the decision is made, and the fact that such
order was not noted on the records of the local office until after the definite location
of the road, though made prior thereto, would not operate to defeat the operation of
the grant.

So also in the case of Sioux City and Pacific Railroad Company v.
Wrich (22 L. D., 515), in which it was held (syllabus):

A school indemnity selection made prior to statutory authority therefor does not
reserve the land covered thereby from the operation of a railroad grant.

The Secretary of the Interior is charged with the adjustment of railroad grants,
and should withhold from other disposition lands granted for such purposes, even
though the grantee may fail to appeal from an erroneous adverse decision of the
General Land Office.
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And also Knight v. United States (142 U. S., 191).
My conclusions are that there was no existing claim at the date of

the attachment of the railroad's right to these tracts that could oper-
ate to prevent the railroad company from acquiring title, and therefore
that David Dorn, the defendant herein, is not entitled to purchase under
the said section of the said act, but that the land involved passed to the
railroad company.

The purchasers from the company are amply protected by this
decision.

The decision appealed from is accordingly reversed.

TIMBE U CUTTING-STATUTORY PROVISIONS.

INSTRUCTIONS.

In construing the provisions contained in the two acts of June 3, 1878, and the act of
August 4, 1892, with respect to timber cutting, it must be held that the first of
said acts of 1878 (20 Stat., 88), relates to all mineral lands of the United States,
but to none of any other character, and permits the cutting of timber on such
lands for building, agricultural, mining, and other domestic purposes, but not
for the purpose of sale or commerce, and that the second of said acts (20 Stat.,
89), as amended by the act of 1892, relates to all non-mineral lands of the United
States, in all public land States, and prohibits the cutting of timber on such
lands, except as therein otherwise provided.

Secretary Francis to the Commissioner of te General Land Office, Feb-
(I. H. L.) ruary -23, 1897. (W. C. P.)

I at in receipt of your communication of May 25, 1896, asking to be
advised as to the proper construction of the acts of Congress of June
3, 1878 (20 Stat., 88), June 3, 1878 (20 Stat., 89), and of August 4, 1892
(27 Stat., 348), all of which contain provisions relating to the cutting
of timber on the public lands.

The act of June 3, 1878 (20 Stat., 88), which may be designated as
act No. 1, is entitled:

An act authorizing the citizens of Colorado, Nevada, and the Territories to fell and
remove timber on the public domain for mining and domestic purposes-

and the first section reads as follows:
That all citizens of the United States, and other persons, bona fide residents of the

State of Colorado or Nevada, or either of the Territories of New Mexico, Arizona,
Utah, Wyoming, Dakota, Idaho or Montana, and all other mineral districts of the
United States, shall be, and are hereby, authorized and permitted to fell and remove,
for building, agricultural, mining, or other domestic purposes, any timber or other
trees growing or being on the public lands, said lands being mineral, and not sub-
ject to entry under existing laws of the United States, except for mineral entry, in
either of said States, Territories or districts of which such citizens or persons may
be at the time bona fide residents, subject to such rules and regulations as the Secre-
tary of the Interior may prescribe for the protection of the timber and of the under-
growth growing upon such lands, and for other purposes: Provided, the provisions
of this act shall not extend to railroad corporations.



16 8 DECISIONS RELATING TO THE PUBLIC LANDS.

The second section provides that the register and receiver of local
land offices in whose district any mineral land may be situated shall
ascertain fiom time to time whether any timber is being cut upon any
such land, except for the purposes authorized by said act, and if so, to
report the fact to the General Land Office, and section three provides
penalties for the violation of the provisions of the act.

The other act of June 3, 1878, which may be designated as act No. 2,
is entitled:

An act for the sale of timber lands in the States of California, Oregon, Nevada, and
in Washington Territory.

The first section of this act authorizes the sale of public lands in "the
States of California, Oregon and Nevada and in Washington Terri-
tory" which are valuable chiefly for timber and stone thereon, but
unfit for cultivatiou; the second and third sections specify the mode of
procedure in such cases, and section four prohibits the cutting of tim-
ber on the public lands. It reads as follows:

That after the passage of this act, it shall be unlawful to cut, or cause or procure
to be cut, or wantonly destroy, any timber growing on any lands of the United
States, in said States and Territory or remove, or cause to be removed, any timber
from said lands, with intent to export or dispose of the same; and no owner, master
or consignee of any vessel, or owner, director, or agent of any railroad, shall know-
ingly transport the same, or any lumber manufactured therefrom; and any person
violating the provisions of this section shall be guilty of a misdemeanor, and, on
conviction, shall be fined for every such offense a sum not less than one hundred nor
more than one thousand dollars: Provided, That nothing herein contained shall pre-
vent any miner or agriculturist from clearing his land in the ordinary working of
his mining claim, or preparing his farm for tillage, or from taking the timber neces-
sary to support his improvements, or the taking of timber for the use of the United
States; and the penalties herein provided shall not take effect until ninety days
after the passage of this act.

The fifth section provides for relief from prosecutions under Sec. 2461
of the Revised Statutes, and the sixth section repeals all acts or parts
of acts inconsistent with the provisions of this act.

The third act spoken of in your letter is that of August 4, 1892 (27
Stat., 348), and is entitled:

An act to authorize the entry of lands chiefly valuable for building stone under
the placer mining laws.

The first section of this act provides for the entry of lands chiefly
valuable for building stone under the provisions of the law in relation
to placer mineral claims, and the second section, which relates to the
subject now under consideration, reads as follows:

That an act entitled "An act for the sale of timber lands in the States of Cali-
fornia, Oregon, Nevada, and Washington Territory" approved June third, eighteen
hundred and seventy-eight, be, and the same is hereby, amended by striking out the
words " States of California, Oregon and Nevada, and AWVashington Territory " where
the same occur in the second and third lines of said act, and insert in lieu thereof
the words publiq land States," the purpose of this act eing to make said act of
June third eighteen hundred and seventy-eight, applicable to all the public land
States.
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The proper construction of the two acts of June 3, 1878, was consid-
ered by the United States circuit court in the case of United States v.
Smith (11 Fed. Rep., 487), particularly as to their operation within the
State of Oregon. It was there held that act No. 2 was operative in
that State to the exclusion of act No. 1. It was said in the course of
that decision that the provision in act No. 2 making it unlawful to cut
any timber on any public land in Oregon, except that cut by a miner
or agriculturist in the ordinary working or clearing of his mining
claim or farm is inconsistent with and repugnant to the license to cut
contained in act No. 1; that both provisions could not be in full force
in the same place. This decision was cited in the decision in United
States v. Benjamin (21 Fed. Rep., 285), and it was held that the pro-
visions of the act (No. 1) authorizing the cutting of timber on the
public lands was not applicable to California.

These decisions were rendered on April 21, 1882, and August 18, 1884,
respectively. This Department on May 25, 1882, considered a number
of cases of trespass in cutting timber on mineral lands in the Territory
of Dakota, and gave certain instructions in the case of Frank P. liar-
din et al. ( L. D., 57). Secretary Teller then said:

The act of Congress approved June 3, 1878, entitled "An act authorizing the citi-
zens of Colorado, Nevada, and the Territories, to fell and remove timber from the
public domain for mining and domestic purposes" clearly authorizes the cutting of
timber on the mineral lands of the United States for domestic use......

It has been alleged that, the act of June 3, 1878, does not apply to persons cutting
timber on the mineral lands for sale, and that to enable any person to have the
benefit of that act, he mast cut the timber for his personal use, and not for sale.
Such a construction defeats the very intent of the act, which was to allow the settler
on the mineral lands to have the benefit of the timber thereon growing for use
within the Territory or State where it grew.

The purpose and scope of the act were discussed at some length, and
the conclusion reached is that expressed in the foregoing quotation.
These views were incorporated in a circular upon said act issued by
your office June 30, 1882, and approved by this Department (1 L. D.,
697), it being said:

All citizens and bona fide residents of the States and Territories mentioned therein
are authorized to fell and remove or to purchase from others who fell and remove,
any timber growing or being upon the public mineral lands in said States or Terri-
tories: Provided

1. That the same is not for export from the State or Territory where cut.
2. That no timber less than eight (8) inches in diameter is cut or removed.
3. That it is not wantonly wasted or destroyed.

The attention of this Department was in that same year specifically
directed to the apparent conflict in the provisions of said acts of June
3,1878, by a letter from your office requesting instructions in regard to
the administration thereof. In departmental letter of August 7, 1882
(1 L. D., 600), it was held in substance that the words " all other min-
eral districts of the United States" appearing in act No. 1 brought
within the provisions of said act not only the mineral lands in the States
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and Territories named but also those in all mineral districts outside
such States and Territories, it being specifically said that-
all privileges granted to inhabitants of mineral districts of the States and Territories
named in the act were granted to the inhabitants of such mineral districts of Cali-
fornia.

It was held that the two acts could apply in the same State upon the
theory that act No. 1 related to mineral lands and to that class of lands
only. That this was recognized as the proper construction is further
evidenced by a circular of October 12, 1882 (1 L. D., 695), wherein it
was said that the cutting of mesquite on the public mineral lands of
the United States was allowable under the provisions of said act No. 1,
while the cutting of such trees upon non-mineral lands was prohibited.
This holding seems to have been modified to a certain extent by later
circulars. In the circular of May 7, 1886 (4 L. D., 521), it is said in
regard to act No. 1-

The act applies only to the States of Colorado-and Nevada,:and to the Territories
of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho and Montana, and other
mineral districts of the United States not specifically provided for, and does not
apply to the States of California or Oregon nor to the Territory of Washington.

That is act No. 1 was held to apply to mineral lands in all States and
Territories therein mentioned, also to all mineral districts outside of
the States specifically named in act No. 2, but not to mineral lands in
the States expressly named in act No. 2 except those in Nevada, which
is named in both acts.

Further on in this circular it is said:
4th. Timber felled or removed shall be strictly limited to building, agricultural,

mining and other domestic purposes.
All cutting of such timber for sale or commerce is forbidden. But for building,

agricultural, mining and other domestic purposes each person authorized by the act
may cut or remove for him or her own use, by himself or herself, or by his, her or
their own personal agent or agents only.

The two acts of 1878 having been. passed upon the same day should
be treated as one act and so construed, if possible, as to give each pro-
vision of each act effect.

Act. No. 1 permits the cutting of timber for certain purposes upon
mineral lands of the United States in the " States of Colorado or Neyada
or either of the Territories of New Mexico, Arizona, Utah, Wyoming,
Dakota, Idaho or Montana and all other mineral districts of the United
States"; and act No. 2 prohibits the cutting of timber on any lands of
the United States in "the public land states", with the proviso, how-
ever, that nothing therein contained shall prevent any miner or agri-
culturist from clearing his land in the ordinary working of his mining
claim or preparing his farm for tillage, or from taking the timber nec-
essary to support his improvements. This statement presents the appar-
ently conflicting provisions of the two laws, the existence of which
necessitates construction. If the conclusion of the circuit courts, as
announced in the decisions hereinbefore cited, that the two acts cannot
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operate in the same place, is to be accepted as correct, then it will be
necessary to determine which of the two is to prevail.
* This Department has held, however, that both acts apply in Nevada,
and if this holding is to be adhered to, it would necessarily follow that
both acts are to be held operative in the other public land states brought
within the provisions of act No. 2 by the amendatory act. This rule, so
long followed in the administration of these laws, should not be changed,
unless it is clearly erroneous. It has been the policy to regard the
mineral lands in a different light from other public lands of the United
States, and the result has been a separate and distinct system of laws
in relation to them. It was evidently this consideration that led to the
conclusion by the Department that the two acts might stand, and both
have effect in the same State. This theory seems to be the only reason-
able one to explain the enactment of two laws upon the same day, which
are apparently contradictory. ; This construction gives effect to both
laws, allowing to each operation in its peculiar sphere, and should be
adhered to if there be nothing to show a contrary intention upon the
part of Congress.

The statement in instructions of August 7, 1882 (1 L. D., 600), in
regard to act No. 2:

By the express provision of section 2 the mineral lands in the broadest sense of
that term are excluded from the provisions of said chapter

is true because the'primary object of that legislation was to provide for
the sale of lands that were not mineral in character and were at the
same time unfit for agricultural purposes. It may be said the insertion
of the provision in said act allowing the cutting of timber upon mining
claims negatives the proposition that the general prohibition against
cutting was not intended to apply to mineral lands. There is some
force in that statement, but the inference has not sufficient weight to
overcome the other express statements.

In the instructions issued under act No. 1 June 30, 1882, it was held
that timber might be cut from mineral lands for sale to citizens and
bona fide residents of the States and Territories named in said act. In
the instructions of May 7, 1886 (4 L. D., 521), the cutting of timber for
sale or commerce was forbidden, but in those of August 5, 1886 (5 L.
D., 129), the right to cut timber for sale was recognized. I cannot
agree with this latter position. The express provision is that timber
may be cut "for building, agricultural, mining or other domestic pur-
poses." If it had been intended to make the timber on the public lands
aa article of trade and commerce there should have been inserted
therein such a provision as "or for sale to bona fide residents for such
purposes."

The license given under this provision is in derogation of the rights
of the public and must therefore be strictly construed and limited to
the cases clearly and unequivocally specified in the act. The words
used do not include a license to cut timber for the purpose of sale, and
such a license cannot properly be included by implication.
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The proper construction of these laws would seem to be, No. 1 relates
to all mineral lands of the United States, but to none of any other
character, and permits the cuttinig of timber on such lands for building,
agricultural, mining and other domestic purposes, but not for the pur-
pose of sale or commerce, while act No. 2 as amended by the act of
1892, relates to all non-mineral lands of the United States in all public
land States, and prohibits the cutting of timber upon such lands, except
as therein otherwise provided.

The effect of this act No. 1 as construed by the Department haviiig,
as you state, "resulted in wholesale devastation of timber on such
lands for purposes of speculation and personal gain " affords sufficient
reason for reconsidering the matter for the purpose of cOrrecting the
evil if possible. Furthermore a change of the ruling as to the construc-
tion of said act could not affect any vested rights as it would simply
operate as a revocation or limitation of the restricted license to cut
recognized under the construction heretofore given said act. There
seems therefore to be good reasons for changing the instructions under
said act, and no valid reason against such action at this time.

You will at once prepare instructions in accordance with the views
herein set forth to take effect upon such future date as may seem proper,
and submit the same for approval.

RAILROAD GRANT-MINERAL LANDS-_ACT OF MARCH 3, 1887.

WALKER V. SOUTHERN PAcIFIC R. R. Co.

Prior to the approval of a railroad indemnity selection the land included therein, if
mineral in character, is open to exploration and purchase under the mining laws
of the United States.

The existence of a mineral location raises the presumption that the location has
been made in conformity with law, and that the land covered thereby is mineral
in character.

Where mineral is found, and it appears that a person of ordinary prudence would be
justified in further expenditures, with a reasonable prospect of success in devel-
oping a mine, the land may be properly regarded as mineral in character.

Section 5, act of March 3, 1887, does not confer upon a purchaser from a railroad
company, where the title of the company fails, the right to purchase from the
government land known to be valuable for its mineral.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. I. L.) ruary 23, 1897. (E. B., Jr.)

This is an appeal by the Southern Pacific Railroad Company and J.
T. McGrath, in the case of S. E. Walker against the said company and
McGrath, from your office decision of December 21, 1895, holding so
much of the NW. - of the NE. 4 and the SE. of the NW. of section
9, T. 6 S., R. 3 W., S. B.VI., Los Angeles, California, land district, as is
embraced in the Green Mountain and Lucky Boy quartz mining claims
"to be mineral land, and therefore excepted from the grant to said
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railroad company," and the company's indemnity selection per list No.
13 for cancellation to that extent, and that McGrath had no right to
purchase the land thus decided to be mineral, under the fifth section
of the act of March 3, 1887 (24 Stat., 556).

It appears that said Walker duly instituted a contest December 19,
1891, against said company, alleging that the tracts above described
contained veins and lodes of rock in place bearing gold and were more
valuable as mineral than as agricultural land. In due course of pro-
ceedings, which are recited in said decision, but not necessary to be set
out here, the case came before the Department on appeal December 5,
1894, unreported, and it appearing that the testimony was insufficient
as a basis for a judgment, the case was remanded for a further hearing.
Said McGrath was allowed to intervene at the second hearing as the
purchaser from the company of the NE. I of said section.

The second hearing which was begun April 23, 1895, and ended May.
7th, following, resulted in a decision July 22, 1895, by the local office,
in favor of Walker, which was affirmed by your office as already indi-
cated, whereupon McGrath and the company prosecute here their sepa-
rate appeals. Both appellants assign error (1) in not holding that the
company's right to the land vested at once upon its selection thereof,
and that its right could not be defeated by the subsequent discovery of
mineral thereon, and (2) if the company's right did not then vest, in
holding that the land was shown to be valuable for its minerals; and
said McGrath assigns error (3) in holding that he was not entitled to
purchase the land from the government by reason of his alleged pur-
chase from the company, under the fifth section of the act of March 3,
1887 (supra).
- The land in controversy is within the indemnity limits of the grant
by act of March 3, 1871 (16 Stat., 579), to the said company, to aid in
the construction of its branch line, the location of which was definitely
fixed April 3, 1871 (Duncanson v. Southern Pacific t. R. Co., 11 L. D.,
538), and is embraced in the company's selection filed July 13, 1885, as
per indemnity list No. 13; but this selection, as to such land, has not
been approved by the Secretary of the Interior. This grant by the
23d section of the act is made-
with the same rights, grants, and privileges and subject to the same limitations,
restrictions, and conditions as were granted to said Southern Pacific Railroad Com-
pany of California by the act of July twenty-seven, eighteen hundred and sixty six.

Section 3 of the act last mentioned (14 Stat., 294) expressly reserved
"all mineral lands" from the operation of the act, and provided for the
selection "by said company," "under the direction of the Secretary of
the Interior" of indemnity lands for lands lost to the company within
the primary limits by reason of any grant, sale, reservation, occupation
by homestead or pre-emption settlers, or other disposition, prior to
definite location.

In the case of the Wisconsin Central Railroad Company v. Price
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Conty (133 U. S., 496), involving the question as to when the title to
indemnity lands granted by Congress passed to the State of Wisconsin
to aid in the construction of a certain line of railroad, in which the
provisions of the- grant as to selection of such lands were similar to
those in the case under consideration, Mr. Justice Field, speaking for
the Supreme Court, said:

For such lands no title could pass to the company not only until the selections
were made by the agents of the State appointed by the governor, but until such
selections were approved by the Secretary of the Interior. The agent of the State
made the selections, and they had been properly authorized and forwarded to the
Secretary of the Interior. But that officer never approved them. Nor can such
approval be inferred from his not formally rejecting them ..... The approval of the
Secretary was essential to the efficacy of the selections, and to give to the company
any title to the lands selected. His action in that matter was not ministerial but
judicial There could be no indemnity until a loss was established. And in
deterrniningwhetheraparticular selection could be taken as indemnityfor the losses
sustained, he was obliged to inquire into the condition of those indemnity lands, and
determine whether or not any portion of them had been appropriated for any other
purpose, and if so, what portion had been thus appropriated, and what portion still
remained. This action of the Secretary was required, not merely as supervisory of
the action of the agent of the State, but for the protection of the United States
against an improper appropriation of their lands. Untilthe selections were approved
there were no selections in fact, only preliminary proceedings taken for that purpose;
and the indemnity lands remained unaffected in their title. Until then, the lands
which might be taken as indemnity were incapable of identification; the proposed
selections remained the property of the United States. The government was, indeed,
under a promise to give the company indemnity lands in lieu of what might be lost
by the causes mentioned. Bt such promise passed no title, and, until it was
executed, created no legal interest which could be enforced in the courts.

The doctrine thus authoritatively declared has been recognized in
other decisions of the same court and stands to-day as law upon the
point tnder discussion. In this case no approval of the Secretary has
been given to the company's selection. The land, if mineral in charac-
ter, is now and heretofore has been open to exploration and purchase
under the mining laws of the United States-the grant to the company
having expressly excepted mineral lands from its operation.

It is practically conceded by the defendants in this case that the
land contains some mineral-gold and silver. The soil is shown to be
poor and thin and the land at best -to be of very little value for agri-
cultural purposes. Whether gold and silver have been shown to exist
in such quantities as to render the land chiefly valuable for mining
purposes is a disputed question. The testimony upon this question is
somewhat conflicting. Both the local office and your office found in
the affirmative, that is, that the land is chiefly valuable for its minerals;
and the testimony is set out at some length in your office decision. I
find, upon careful examination of the testimony, no warrant therein to
dissent from the conclusion on this point reached by your office.
Although the best evidence of Walker's alleged location of said mining
claims-duly certified copies of the location notices-was not filed, the
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testimony is ample to show that such locations existed, that of the
Green Mountain having been made in 1891, and of the Lucky Boy in
1892. No objection was made to the admission of this testimony.

The presumption then wvas, at the date of the hearing,.that these
locations had been made conformably to law and that the land was
mineral in character. This was a rebuttable presumption, but until
overthrown by competent and sufficient evidence it fixed the burden of
proof upon the defendants (Sweeney vs. Northern Pacific R. B. Co., 20
L. D., 394). They not only failed to carry successfully the burden of
proving the non mineral character of the land, but per contra, the testi-
mony of their own witnesses, taken as a whole, is rather favorable than
otherwise to the mineral claimant. Samples of ore taken from the
dumps at various shafts and open cuts on the claims which are upon
the same vein extending from northeast to southwest diagonally through
the legal subdivisions described above, showed upon assays, as testified
by a mining engineer and expert for the defendants, various values in
gold and silver from a trace to nearly $24.00 per ton. These claims are
shown to be but little developed as yet. It is also shown that their
mineral value increases as their development is extended.

The fact that a milling test of thirteen tons of ore taken from a
development shaft on the Lucky Boy, comparatively near the surface,
in 1892, ran about $6.50 per ton in gold and silver, although scarcely
enough to pay for the milling by the inadequate process employed, as
testified by another of defendant's witnesses, is not wholly unfavorable
to the contestant, to say the least. The contestant has expended
about $800 on the two claims, and from the testimony introduced by
him the present value of the Lucky Boy, which is the better developed
claim-although some of the richest ore has recently been found oi
the Green Mountain-is from $4,000 to $5,000, and the Green Mountain
from $1,000 to $3,000. I am well satisfied that the rule laid down by
the Department in the case of Castle v. Womble (19 L. D., 455), "that
where minerals have been found, and the evidence is of such a charac-
ter that a person of ordinary prudence would be justified in the further
expenditure of his labor and means with a reasonable prospect of suc-
cess, in developing a mine, the requirements of the statute have been
met" applies in this case in favor of the contestant.

Section 5 of the act of March 3, 1887, supra, under which McGrath
claims the right to purchase from the United States, reads:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention o become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being
the numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
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all lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of adverse claimants under the pre-
emption or homestead laws of the United States, and whose claims and occupation
have not since been voluntarily abandoned; as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided furthler, That this section shall not
apply to lands settled upon subsequent to the first day of December, eighteen hun-
dred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same as afore-
said shall be entitled to prove up and enter as in other like cases.

I am convinced, after careful examination and consideration of this
section in the light of the laws relative to the acquisition of title to
mineral lands, and the decisions of this Department and the supreme
court of the United States, bearing upon the question, that this section
was not intended to confer upon the purchaser therein indicated from
"any said company" the right to purchase from the United States
lands known to be valuable for their minerals. Such lands are subject
to disposition by the United States under the mining laws only. (Sec-
tions 2318. 2319 Revised Statutes: Deffeback v. lawke, 115 U. S., 392;
Davis's Administrator v. Weibbold, 139 U. ., 507.)

The company's objection urged against the proposed cancellation of
its selection as to the land embraced in said mining claims to the effect
that, inasmuch as no record evidence of the locations is on file in the
case, the boundaries and area of the claims are not definitely shown,
segregation of these claims from the tracts in which they lie can not
be made, is without force in this proceeding. Segregation is not nec-
essary to the judgment of cancellation. The necessity for segregation
will not arise until in connection with favorable action looking to the
approval and patenting of these tracts, in whole or in part, under the
company's selection, or in connection with other .proceedings to secure
title to these tracts or some portion thereof. It is shown, as already
stated, that due locations of these claims have been made, and from
these locations the boundaries and area of the claims can be determined
whenever necessary so to do. The parol evidence which"shows these
locations was admitted without objection by the parties defendant and
is sufficient for purposes of this decision. Objection to such evidence
comes too late, therefore, on appeal.

The decision of your office is affirmed in accordance with the fore-
going views. The company's selection will be canceled as to land
embraced in said mining claims.

THE STATE OF FLORIDA.

Motion for review of departmental decision of August 27, 1896, 23
L. D., 237, denied by Secretary Francis, February 23, 1897.
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BELINQ TJSHEMENT-AGENT-ADVERSE CLAIM.

WOOD V. WOOD.

A relinquishment executed for the benefit of one holding a confidential and fiduciary
relation to the entryman, can not be recognized as of any validity in the presence
of a jest and equitable adverse claim.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruary 23, 1897. (J. I.)

This case involves the S. J of the NE. and the N4. of the SE. of
section 33, T. 6 N., R. 21 W., Gainesville land district, Florida. Ou
May 29, 1888, Robert E. Wood made homestead entry No. 18,658 of
said tract, claiming settlement on September 15, 1887, and improve-
ments consisting of dwelling-house, kitchen, stable, crib, cotton-house,
wagon-shelter, and, twenty acres in cultivation. On March 24, 1894,
Willis C. Wood filed in the local office a paper, dated February 19,
1894, purporting to be Robert E. Wood's relinquishment of said tract
to the United States. Thereupon Robert E. Wood's entry was can-
celed, and Willis C. Wood made homestead entry No. 24,504 of said
tract.

Robert E. Wood died on April 11, 1894. On June 19, 1894, his widow,
Alice Wood, filed her affidavit of contest against Willis C. Wood's
entry in the following words:
To the Register&id Receiver of the United States Land Office, at Gainesville, Fla.

Your petitioner, Mrs. Alice Wood, being over the age of twenty one years and a
native born citizen of the United States, brings this er petition of contest against
Willis C. Wood and for cause says-

That one B. F. Coekeroft about the year A. D. 1874 settled upon, improved and
cultivated certain public lands to-wit:-

The S. e, of NE. IT and N. of SE. J of See. 33, T. 6 N., R. 21 W., situated in Walton
county, Florida.

That about the year A. D. 1884 Robert Johnson, the petitioner's father, purchased
for a good and valuable consideration the claim and improvements of the said B. F.
Cockeroft in and to said land.

That your petitioner and her father, the said Robert Johnson, after the purchase
aforesaid took possession of said land and continuously resided upon and cultivated
the same until about the year A. D. 1887 when the said Robert Johnson died.

That the said Johnson left beside your petitioner one other heir and the said heirs
amicably divided the estate, your petitioner receiving as a part of her share the
claim and improvements on said kind.

That about the year A. D. 1886 your petitioner was married to one Robert E. Wood
who until his death resided with your petitioner on said land.

That the said Robert E. Wood about the year 1888 made application for homestead
entry on said land which application was granted on the29th day of May, A. D. 1888.

That on the 10th day of April, A. D. 1894, the said Robert E. Wood died, and
shortly after his death your petitioner duly applied to Hon. Alex. Lynch, register,
Gainesville, Florida, for permission to make final proof as widow of Robert E Wood
deceased.

That your petitioner was informed by the said register that the homestead entry
of Robert E. Wood had been relinquished to Willis C. Wood and that the entry of
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the said Robert E. Wood was canceled on March 24th, A. D. 1894 and that Willis C.
Wood had entered the same.

That the said Willis C. Wood is not in possession of said land but your petitioner
is in possession of, resides on, and cultivates the same and has ever since the pur-
chase by her father from the said B. F. Cockeroft.

That your petitioner is advised, informed and believes that her hsband, the said
Robert E. Wood, never relinquished said entry to the said Willis C. Wood and that
the said relinquishment was only gotten up to defraud your petitioner out of said
land.

That your petitioner is poor and wholly dependent upon the products of said land
four support.

Wherefore your petitioner asks that she be permitted to prove the foregoing alle-
gations, and that said pretended relinquishment by Robert E. Wood be canceled, and
that the entry of Robert E. Wood be reinstated, that your petitioner be allowed to
make final proof as widow of Robert E. Wood deceased.

That you name a day and place where she will be permitted to prove the foregoing
allegations; that the proper notice be given the said Willis C. Wood of said hearing
that you grant such other or further relief as to you will seem just and right and
that she pay the expenses of this contest.

After a hearing at which both parties were present in person and by
counsel, the local officers, on October 19, 1894, found as matter of fact,
"that the relinquishment on file was not executed by Robert E. Wood,
but by Willis C. Wood." And thereupon they recommended that
Willis C. Wood's entry No. 24,504 be canceled; that Robert E. Wood's
entry No. 1.8,658 be reinstated; and that Alice Wood, the widow of
Robert E. Wood be permitted to make final proof thereon.

Willis C.Wood appealed; and on. March 23,1895, your office reversed
the decision of the local officers and allowed his entry No. 24,504 to
stand, subject to further appeal.

Alice Wood appealed to this Departmuent; and on April 24,1896, the
Department affirmed the decision of your office. On June 10, 1896, the
Department entertained a motion for review filed by Alice Wood. On
August 28, 1896, said motion was dismissed. And on September 4,
1896, Alice Wood by her attorney filed here, her petition for a re-review
and re-examination of the case, and a revocation of the former depart-
mental orders therein. Said petition was entertained on October 6,
1896, and the case is now before the Secretary for further consideration.

At the earing, the chief controversy between the parties was,
whether the signature to the relinquishment was genuine or not.
Whether the relinquishment was or was not a forgery, " only gotten
up to defraud the petitioner out of said and". The local officers
favored the " hypothesis of forgery ", and found as hereinbefore stated
" that the relinquishment on file was not executed by Robert E. Wood
but by Willis 0. Wood." This finding of the local officers was over-
ruled by your office, and also twice by this Department. The present
Secretary of the Interior will not disturb the finding of his predecessor
as to this point.

But it is obvious that the minds of the officers who rendered the
previous decisions in. this case, were chiefly occupied with considera-
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tion of the testimony as it related to the question of forgery. Con se-
quently other facts and matters clearly established by the evidence,
and involving questions of law and equity material to a just judgment
in this case, were not fully considered.

From and after the year 1880, the time of the recognized development
of the cancerous disease which terminated in Robert E. Wood's death,
Willis C. Wood sustained towards his elder brother Robert, an intimate
and confidential fiduciary relation. He was Robert's nurse, his pro-
tector, his adviser, his agent, his attorney-at-law, the keeper of his
accounts and the manager of his finances. Robert's confidence in Wil-
lis was absolute, and Willis's influence over Robert was unbounded.
This relation imposed upon Willis the duty of protecting Robert against
himself; against the consequence of any act that might be prompted
by a sense of helplessness and dependence, and by fraternal gratitude
and affection. It matters not whether the proposition for a relinquish-
ment of the homestead, was initiated by Willis or by Robert, Willis
was not authorized to accept it. Neither law nor equity will permit
advantage to be taken of such confidence and influence. (See Story's
Equity Jurisprudence Sections 307, 311 and others.) In view of the
testimony showing the relations between the parties as herein set out,
the burden was upon Willis to prove the legality and righteousness of
the relinquishment in question by clear and convincing evidence. The
testimony falls far short of this requirement of law and equity.

On February 19, 1894, Robert E. Wood went as usual to his brother's
mill to have his face dressed. Then and there, in the presence of
Willis, and of his niece and her husband (who were also employees of
Willis), the relinquishment was executed and attested. It was not
filed until March 24, thirty-three days afterwards. Robert E. Wood
lived until April 11, eighteen days after that. During those fifty-one
days Willis made no attempt to take possession of his alleged home-
stead. The whole transaction was carefully concealed from firs. Alice
' ood. When after the lapse of a decent interval, she applied at the
local office to make final proof of her deceased husband's homestead
entry, she was told by the register what had been done, so far as shown
by the records of his office.

From the year 1S82, Mrs. Wood lived upon the land with her father
Robert, Johnson until his death in September, 1887, a period of five
years. In January, 1887, Robert E. Wood married her, and moved upon
the land, and lived there with her and her father until the father's
death. Being then a married woman, and so disqualified to make entry
in her own right, her husband Robert E. Wood made entry in his own
name on May 29, 1888, claiming settlement on September 15, 1887, the
date of the wife's fther's death. Mrs. Wood lived upon the land with
her husband from September 15, 1887, until the day of his death, April
11, 1894; another period exceeding five years. But for the interven-
tion of the relinquishment aforesaid, Mrs. Wood would have been
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clearly entitled to make proof under her husband's entry., and thus
acquire title to the whole tract.

This Department after mature consideration of all the facts and
circumstances, will not permit Willis C. Wood to appropriate to his own
use the whole real estate of his trustful and dependent brother, under
color of a relinquishment to the United States.

For the foregoing reasons, the judgment of this Department award-
ing the land in controversy to Willis C. Wood is hereby revoked. The
judgment of your office of March 23, 1895, is reversed; the alleged
relinquishment by Robert E. Wood filed in the case, is declared null
and void; Willis C. Wood's entry No. 24,504 is hereby canceled; Robert
E. Wood's homestead entry No. 18,658 will be reinstated; and Mrs.
Alice Wood, his widow, will be permitted to make final proof thereon.

RAILROAD GRANT-LATERAL ITMITS-TTNSTURVEYED LANDS.

COLLETT V. NORTHERN PACIFIC R. R. CO.

The maps, tract books, and official plats of survey, on file in the General Land Office,
must determine the location of railroad lines, and the distances therefrom of
lands in dispute between railroad companies and settlers.

The fact that lands are nsurveyed does not except them from the operation of a
railroad grant on definite location.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L) ruary 28, 1897. (J. L. M'C.)

Your office by letter of November 19, 1895, transmitted to the Depart-
ment the record in the case of Presley S. Collett v. Northern Pacific
Railroad Company, involving lot 9 of Sec. 9 T. 16 N., R. 8 W., Olympia
land district, Washington.

Counsel for said company have filed a motion to dismiss the appeal,
for the reason that the same was not served upon F. M. Dudley, the
general land agent of the company, and the person designated by the
company as the attorney upon whom all notices should be served, but
upon the local land agent of the company at Tacoma.

In the essentially similar case of Boyle v. The Northern Pacific Rail-
road Company (22 L. D., 184), it was held that service upon Thomas
Cooper, the land agent of said company at Tacoma, was sufficient
service.

The motion to dismiss, in so far as it is based upon insufficiency of
service, must therefore be denied, and the case considered upon its
merits.

The tract in controversy is opposite that portion of the road of said
company extending from Portland, Oregon, to Tacoma, Washington,
the grant for which was made by the joint resolution of May 31, 1870
(16 Stat., 378). It is within the withdrawal on map of general route of
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August 13, 1870, and on definite location of the road, September 13,
.1873, it fell within the primary limits of the grant. The records show
no entry or filing covering the land at the said dates,.or attthe date-of
the grant,.nor does Collett allege settlement prior to May 15,1886.

The allegations of error are as follows, in substance:
(1) Inholding that said tract was within the primary limits of the

grant to said company, for the reason that it is more than forty miles
from the main line of its road.

(2) In not holding that, the land being unsurveyed, the appellant
had a prior right to the land under the act of May 14, 1880.

Respecting the above allegations of error it may be said:
(1) The maps, text-books, and official plats of survey on file in your

-office must be the guide-there can be no other or better guide-as to
the locations of railroad lines, ad.the distances therefrom of lands in
conflict between railroad companies and settlers. A careful examina-
tion of such maps and plats of. survey shows that the tract in contro-
-versy is considerably less than forty miles from the line of the Northern
Pacific Railroad, at its nearest point.

(2) .If the third section of the act of May 14, 1880 (21 Stat., 140),
gives the appellant in this case a superior right to the land, it would
render it necessary to award settlers upon all surveyed lands as well,
the tracts upon which they have settled-thus at once deciding all con-
flicting claims (where settlement has been made at any time) against
the railroad company. For the language of said act is that it is
intended for the.relief of "any settler who has sttled,.or who. shall
hereafter settle, on any of the public lands of the United.States,
whether surveyed or.unsurveyed.''

The question, however, has been repeatedly and uniformly. decided
by the l)epartment adversely to the appellant's contention in this
respect. Thus in the case of Olney v. The Hasfings & Dakota Railway
Company, it was held (10 L. D., 136, syllabus):

Definite location of the line of road excludes the subsequent acquisition of set-
tlement rights on unsnrveyed lands subject to the grant.

The decision of your office was correct, ancL is hereby affirmed.

HOMESTEAD-SETTLEmENT RI6GHT-WIDOW--tBIVIARRIAGFE.

BELLADIY V. CX.
The settlement of a homesteader, who dies prior to the expiration of the time given

for the assertion of his right, without having made application to enter, inures
to the benefit of his widow; and her subsequent remarriage will not defeat her
claim as the successor to the right of her deceased husband.

Secretary Francis to the Commissioner of the .General Land Office, Feb-
(I. H. L.) ruary 23, 1897. (.W. A. E.)

On September 25, 1893, John H. Cox made homestead entry.for lots
1 and 2 and the S. of the NE. 4of Sec. 3, T. 20 N., R. 4 E., Perry,
Oklahoma, land district.
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On November 15, 1893, Lou B. Crawford filed homestead application
for the same land. With her application, she filed an affidavit alleg-
ing, substantially, that on September 16, 1893, she was the wife of
William C. Crawford, since deceased; that. Crawford went upon the
land in controversy on that date and made settlement thereon prior to
the settlement of the etryman and prior to the time of his entry.
Affiant further alleged that her husband died October 20, 1893, and
at the time of his settlement he was fully qualified to make entry of
the land.

A hearing was ordered, and the case came up for trial on March 12,
1895. The plaintiff in the meantime had changed her name by marriage
to Bellamy.

On March 18, 1895, the local officers rendered their decision in favor
of the plaintiff. From this action Cox appealed, and. on October 11,
1895, your office sustained the action of the register and receiver and
held the entry of Cox for cancellation.

The entryman's further appeal brings the matter before the Depart-
ment.

The testimony shows that William C. Crawford made the run on
September 16, 1893, from the south side of the " Cherokee strip," and
that he was the first person to reach the land in controversy and stick
a stake. His wife followed in a wagon, arriving on the land the same
afternoon. About three o'clock in the afternoon Crawford left, but his
wife remained on the tract. The following Tuesday he came back,
remained until Wednesday, was then taken sick, and died the follow-
ing month. Before he left, the land he had a well dug, a foundation
laid for a house, and about a quarter of an acre broken. Mrs. Craw-
ford returned to the land in December and spent one day and night
there. The following May she was on the tract two days and nights.
Her improvements at the date of the hearing consisted of nine acres
broken and a box house, ten by twelve.

Cox settled on the same tract on the afternoon of September 16, 1893,
subsequent to Crawford's settlement. He cut four small poles for a
foundation, then left the claim about sundown and did not return until
September 23, when he plowed one furrow around the land. In October,
1893, he built a small house and furnished it. The greater part of his
time during the winter of 1893-4 was spent i old Oklahoma, but in
the spring of 1894 he established his permanent residence on the land.
At the date of the trial he had about one hundred and thirty acres
enclosed with a wire fence and about fifty acres broken.

It thus appears that Crawford was the first settler and consequently
had the superior right to the land. He had three months from date of
-settlement in which to assert his rights by making entry or by initiat-
ing a contest against an intervening entry. Before that time expired
he died.

In the ase of Prestina B. Howard, 8 L. D., 286, it was held that
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since the passage of the act of May 14, 1880, the right given the widow,
heirs, or devisee of a deceased homesteader by section 2291 of the
Revised Statutes to fulfill the law, make proof, and receive patent,
inures to them as well when the homestead right rests on settlement
under said act as when founded on formal application to enter. See
also the case of Tobias Beckner, 6 L. D., 134.

Mrs. Crawford, having thus succeeded to the rights of her deceased
husband, immediately to6k steps to protect those rights. She filed

'her formal application to enter and continued the cultivation and
improvement of the tract. It was not necessary for her to reside on
the land. Tauer v. The Heirs of Walter A. Mann, 4 L. ID., 433.

The principal question we have to consider, then, is what effect her
remarriage had on her rights.

It was held in the case of Prestina B. Howard, above cited, that
while a married woman is not authorized to initiate or make a home-
stead entry in her own right, she may, as the heir of a deceased
homestead claimant, make application, submit proof, and receive patent.

The plaintiff here claims this land, not in her own right, but by vir-
tue of her succession to the rights of her deceased husband. She did
not, by her remarriage, forfeit those rights.

Your office decision is accordingly affirmed, Cox's entry will be can-
celed, and the plaintiff will be allowed to perfect her homestead appli-
cation.

OIL LANDS. -PLACER ENTRY.

CIRCULAR.

DEPARTMENT OF TE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., February 25,1897.
REGISTERS AND RECEIvERS,

U, S. Land Offices.

SIRS: Your attention is directed to the act of Congress, approved on
February 11, 1897, as follows:

[PUBLIC-NO. 57.]

AN ACT to authorize the entry and patenting of lands containing petroleum and other mineral oils
under the placer mining laws of the United States.

Be it enacted by the Senate and House of Representsatives of the United States of America
in Congress assembled, That any person authorized to enter lands under the mining.
laws of the United States may enter and obtain patent to lands containing petro-
leum or other mineral oils, and chiefly valuable therefor, under the provisions of the
laws relating to placer mineral claims: Provided, That lands containing such petro-
leum or other mineral oils which have heretofore been filed upon, claimed, or im-
proved as mineral, but not yet patented, may be held and patented under the
provisions of this.act the same as if such filing, claim or improvement were subse-
:quent to the date of the passage hereof.
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It is to be observed that though the provisions of the placer mineral
laud laws are by said act extended so as to allow the location and entry
thereunder of public lands chiefly valuable for petroleum or other min-
eral oils, yet the substances named are not expressly stated to be
mineral, in view of which it would appear that the prior assertion of a
legal adverse claim to land valuable for petroleum or other mineral oils
would preclude the acquisition of any rights thereto under the pro-
visions of the mineral land laws.

Claims to lands of the character mentioned, heretofore initiated
under the mineral land laws are by said act expressly confirmed, but
this confirmation must, of course, be construed as applying only to
cases where, prior to February 11, 1897, no valid adverse claim to lands
involved had been acquired under other than the mineral land laws.
* In proceeding under this law, you will act in accordance with the
views herein set forth.

Very respectfully, S. W. LAMOREUx,
Commissioner.

Approved:
* DAVID R. FRANCIS,

Secretary.

GREER COUNTY, OKLAHOMA-ACT OF JANUARY 18, 1897.

INSTR UCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., February 25, 897.
REGISTER AND RECEIVER,

Manygurn, Oklahomca Territory.

GENTLEMEN: Your attention is called to the provisions of the act of
Congress, entitled "An Act To provide for the entry of lands in Greer
County, Oklahoma, to give preference rights to settlers, and- for other
purposes", approved January 18, 1897 (Public No. 15), a copy of which
is hereto attached.

Sec. I provides that every person qualified under the homestead
laws of the United States; who on March 16, 1896, was a bona fide
occupant of land within the territory established as Greer county
Oklahoma, shall be entitled to continue his occupation of such land
with improvements thereon, not exceeding one hundred and sixty
acres, and shall be allowed six months preference right from the pas-
sage of this act within which to initiate his claim thereto.

A party desiring to make a homestead entry under this section,
must present his formal application with the sual affidavits accom-
panied by the fee and commissions required in an entry of minimum
land, and a special affidavit showing that he was on March 16, 1896, a
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bona fide occupant of the land he applies to enter. Title may be per-
fected at the expiration of five years from date of entry or within two
years thereafter, under the provisions of the homestead law, or such
person may receive credit for all time during which he or those under
whom he claims have continuously occupied the land prior to March
16, 1896. Every such person shall also have the right for six months
prior to all other persons to purchase at one dollar an acre, in five equal
annual payments, any additional land of which he was in actual posses-
Sion on March 16, 1896, not exceeding one hundred and sixty acres,
which prior to said date had been cultivated, purchased or improved
by him.

A party wishing to avail hiin self of the above privileges, must present
his application to purchase (form 4-001) together with the prescribed
amount of purchase money for the land desired, which need not be con-
*tiguous to his homestead entry, together with evidence showing that he
had prior to Mfarch 16, 1896, cultivated, purchased, or improved the
same; evidence of cultivation or improvement must consist of the affi-
davit of the applicant corroborated by the testimony of two or more
witnesses.: or in case the claim is based on purchase, an abstract of
title, or other documentary evidence, showing the transfers under which
the party claims as purchaser. No certificate can be issued until the
entire amount of the purchase money shall have been paid: but the

-receiver will issue his receipt (form 4-140, a) properly modified, for
the amount paid and deliver a duplicate thereof to the purchaser.

When any person entitled to a homestead or additional land as above
provided, is the head of a family, and though still living, shall not take
such homestead or additional land, within six months from the passage
of this act, any member of such family over the age of twenty-one years,
other than husband or wife, shall succeed to the right to take such
homestead or additional land for three months longer, and any such mem-
ber of the family shall also have the right to take, as before provided,
any excess of additional land actually cultivated or improved prior to
March 16, 1896, above the amount to which such head of the family is
entitled, not to exceed 160 acres to any one person thus taking as. a
member of such family.

Application for homestead or additional entry under this provision,
must be made in the same manner as heretofore prescribed.

In case of the death of any settler who actually established residence
and made improvement prior to March 16, 1896, the entry may be made
by the party in interest, according to section 2291 U. S. B. S.

Section 2 provides for the disposal of all land in said county not
occupied, cultivated or improved, as provided in section 1, or not
included within the limits of any townsite or reserve, to actual settlers
only, under the provisions of the homestead law.

Any person applying to make entry under this section prior to the
expiration of the preference right granted by section 1 will be allowed. to
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make entry, subject to any valid adverse right under said section 1, on
filing his affidavit that the land applied for is not occupied, cultivated
or improved by any other person.

Section 3 provides that the inhabitants of any town located in said
county shall be entitled to enter the same as a townsite under the pro-
visions of section 2387, 2388, and 2389 of the Revised Statutes.
Instructions relative to entry of townsites Lnder said sections of the
Revised Statutes are found in circular of this office dated July 9, 1886
(5 L. D. 265).

Under the proviso to this section of the law, the corporate authori-
ties of the town, or the judge of the county court, who shall enter the
townsite, shall accord to all persons a preference right to the town lots
upon which they have made or own improvements.

By section 4, sections numbered sixteen and thirty-six are reserved
for school purposes as provided in laws relating to Oklahoma, and see-
tions thirteen and thirty-three in each township are reserved for such
purpose as the legislature of the future State of Oklahoma may pre-
scribe. That whenever any of the lands reserved for school or other
purposes under this act, or under the laws of Congress relating to
Oklahoma, shall be found to have been occupied by actual settlers or
for town site purposes or homesteads prior to March 16, 1896, an equal
quantity of indemnity lands may be selected as provided by law.

Under section 5, the right of entry to land within said county, which
on March. 16, 1896, was occupied for church, cemetery, school, or other
charitable or voluntary purposes, not for profit, is given to the proper
authorities in charge thereof.

In each case the maximum area to be so entered is two acres. Sec-
tions numbered 16 and 36, within each township, within said county,
are reserved by section 4 of this law for school purposes, and are.
exempted from the operations of this section.

It will not be practicable for you to locate land applied for under this
section with the certainty required for an entry. You will. then; upon
the presentment of such an application, forward the same to this office
for appropriate action.

Section 7 provides that all laws authorizing commutations of home-
steads in Oklahoma shall apply to Greer county. This makes applica-
ble section 22 of the act of May 2, 1890 (26 Stat., 81), where the com-
mutation of a homestead entry for townsite purposes is sought.

Instructions relative to procedure under said section 22 of the said
act are found in circular of this office, dated November 30, 1894 (19
L. D., 348).

Commutation of homestead entries under section 7 of this act, except
for townsite purposes, will be governed by the provisions of section 21,
act of May 2, 1890 {26 Stat., 81), which requires the payment of $1.25
per acre and proof of compliance with the homestead law for not less
than twelve months from date of locating upon said homestead.

It is expected that the above instructions will be found sufficient for
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your guidance, but should any case arise which is not covered thereby,
you will transmit.the papers in such case to this office for instructions.

- Very respectfully,
E. F. BEST,

Assistant Commissioner.
Approved:

DAVID R. FRANCIS,
Secretary.

[PUBLIC-No. 1.]

AN ACT to provide for the entry of lands in Greer County, Oklahoma, to give pref-
erence rights to settlers, and for other prposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That every person qualified
under the homestead laws of the United States, who, on March six-
teenth, eighteen hundred and ninety-six, was a bona fide occupant
of land within the territory established as Greer county, Oklahoma,
shall be entitled to continue his occupation of such land with iprove-
ments thereon, not exceeding one hundred and sixty acres, and shall
be allowed six months preference right from the passage of this act
within which to initiate his claim thereto, and shall be entitled to per-
fect title thereto under the provisions of the homestead law, upon pay-
ment of land office fees only, at the expiration of five years from the
date of entry, except that such person shall receive credit for all time
duringwhich he or those under whom he claims shall have continuously
occupied the same prior to March sixteenth, eighteen hundred and
ninety-six. Every such person shall also have the right, for six mouths
prior to all other persons, to purchase at one dollar an acre, in five
equal annual payments, any additional land of which he was in actual
possession on March sixteenth, eighteen hundred and ninety-six, not
exceeding one hundred and sixty acres, which, prior to said date, shall
have been cultivated, purchased, or improved by him. When any per-
son entitled to a homestead or additional land, as above provided, is
the head of a family, and though still living, shall not take such home-
stead or additional land, within six months from the passage of this
act, any member of such family over the age of twenty-one years,
other than husband or wife, shall succeed to the right to take such
homesteador additional land for three months longer, and any such
member of the family shall also have the right to take, as before pro-
vided, any excess of additional land actually cultivated or improved
prior to March sixteenth, eighteen hundred and ninety-six above the
amount to which such head of the family is entitled, not to exceed one
hundred and sixty acres to any one person thus taking as a member of
such family.

In case of the death of any settler who actually established residence
and made improvement on land in said Greer county prior to March
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sixteeith, eighteen hundred and ninety-six, the entry shall be treated
as having accrued at the time the residence was established, and sec-
tions twenty-two hundred and ninety-one and twenty-two hundred and
ninety-two of the Revised Statutes shall be applicable thereto.

Any person entitled to such homestead or additional land shall have
the right prior to January first, eighteen hundred and ninety-seven,
fromn the passage of this act to remove all crops and improvements he
may have on land not taken by him.

SEC. 2. That all land in said county not occupied, cultivated, or
improved, as provided in the first section hereof, or not included within
the limits of any town site or reserve, shall be subject to entry to actual
settlers only, under the provisions of the' homestead law.

SEC. 3. That the inhabitants of any town located in said county shall
be entitled to enter the same as a town site under the provisions of
sections twenty-three hundred and eighty-seven, twenty-three hundred
-and eighty-eight, and twenty-three hundred and eighty-nine of the
Revised Statutes of the United States: Provided, That all persons who
have made or own improvements on any town lots in said county made
prior to March sixteenth, eighteen hundred and ninety-six, shall have
the preference right to enter said lots under the provisions of this act
and of the general town-site laws.

S. 4.. Sections numbered sixteen and thirty-six are reserved for
school purposes as provided in laws relating to Oklahoma, and sections
thirteen and thirty-three in each township are reserved for such pur-
pose asithe legislature of the future State of Oklahoma may prescribe.
That whenever any of the lands reserved for school or other purposes
under this act, or under the laws of Congress relating to Oklahoma,
shall be found to have been occupied by actual settlers or for town-site
purposes or homesteads prior to March sixteenth, eighteen hundred
and ninety-six, an equal quantity of indemnity lands may be selected
as provided by law.

SFC. 5. That all lands which on March sixteenth, eighteen hundred
and ninety-six, are occupied for church, cemetery, school, or other chari-
table or voluntary purposes, not for profit, not exceeding two acres in
each case, shall be patented to the proper authorities in charge thereof,
under such rules and regulations as the Secretary of the Interior shall
establish, upon payment of the government price therefor, excepting
for school purposes.

SeC. 6. That there shall be a land office established at Mangum, in
said county, upon the passage of this act.

SEC. 7. That the provisions of this act shall apply only to Greer
county, Oklahoma, and that all laws inconsistent with the provisions
of this act, applying to said territory in said county, are hereby.
repealed; and all laws authorizing commutations of homesteads in
Oklahoma shall apply to Greer county.

SEC. 8. That this act take eilect from its passage and approval.
Approved, January 1, 1897.
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HOMESTEAD CONTEST-SETTLEMENT RIGHT-BURDEN OF PROO]AU.

IRWIN V. NEWSOM (ON Rnviuw).

No right can be secured under the contest of one attacking an entry on the ground
of prior settlement, in the absence of some special equity shown, if the charge
as made is not established by a preponderance of the evidence.

Secretary Francis to the Comnnissioner. of the General Land Office, Feb-
(I. I. L.) ruary 7, 1897. (0. W. P.)

On July 18, 1896, you transmitted the motions of John W. Irwin and
Charles H. Newsom, for review of the decision of the Department of
April 28, 1896, in the case of said John W. Irwin against the said
Charles H. Newsom (22 L. D., 577). Upon examination of said motions,
the same, under date of September 5, 1896, were entertained by the
Department for argument, as provided for by rule 114 of, practice.

The land involved is the NW. i of Sec. 34, T. 23 N., R. 2 W., Perry
land district, Oklahoma.

On September 16, 1893, the day on which the land was open to set-
tlement, these parties made settlement on said land.

On September 25, 1893, Newsom made homestead entry of said land.
On October 25, 1893, Irwin filed affidavit of contest, alleging prior

settlement.
A hearing was had; the local officers recommended the cancellation

of Newsom's.entry; and that Irwin be allowed to make homestead entry
of the land. Newsom appealed.

Your office rendered a decision to the effect, that you were unable to
determine who was the prior settler, and thought the case should be
settled between the parties, and that each of them should make entry
of such legal subdivisions of the land as they may agree upon, and
your office reversed the judgment of the local officers, and ordered that,
in case of the failure of the parties to compromise, as suggested, within
sixty days, Newsom's entry be canceled as to the E. of the NW. I of
the-section, and the right of entry for the E. j- be awarded to Irwin.
The Department, on appeal, said:

I agree with your office that the evidence is so convicting that it is impossible to
decide which of the two claimants was the prior settler; but I can not agree with
that part of your office decision which directs that, in case of failure of the parties
to agree to a compromise, the land be divided between them. I think in such a case
as this, if the parties can not agree, the land should be sold to the highest bidder
of the two. And your office decision was modified accordingly.

In the case of Sumner v. Roberts, 23 L. D., 201, it was held by the
Department that
in eases where entries have been made and contests thereafter instituted upon the
ground of prior settlement, unless the contestant shall successfully carry the burden
of showing by proof that his settlement antedates the entry and the settlement of
the entryman, the rule that the entry will stand will be adhered to. The cases in
which this rule would seem to have been disregarded will no longer be regarded
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as precedents to be followed. The fact of prior settlement is lawfnl authority for
the cancellation of an entry of record, but evidence which leaves the question in
doubt as to which settled first, the entryman or the contestant, and is without some
degree of preponderance in favor of the contestant, will leave the entry intact.-
Even if the evidence should show that settlement was made simultaneously by a
contestant and an entryman, this will not authorize the cancellation of an entry
properly of record as was held in the recent case of Perry et al. v. Haskins (23 L. D., 60).

In the more recent case of Behar v. Sweet (24 L. D.; 158), it is said:
While theraling that a settler claiming prior settlement over one having an entry

of record must establish his claim by a preponderance of evidence, will be adhered
to in most cases, the Department will, when justice and equity require it, and great
hardship would result-were the rule applied, depart so far from the rule as to reach
an equitable decision in the case.

As there does not appear to be any particular equity in favor of Irwin,
both parties having shown good faith in their settlement, the rule must
be applied in the present case. Your office and the Department have
impliedly found that Irwin failed to show by a preponderance of evi-
dence that he was the prior settler, and I see no reason to reverse that
finding.

In his brief, the attorney for Irwin calls the attention of. the Depart-
ment to the fact that two of Newsom's witnesses, Shaw and Barnhisel,
were impeached upon the trial of this contest, and that no recognition
of this fact was made by the decision of the Commissioner, and says:

This fact, no doubt, was the turning point in the minds of the register and receiver
in deciding for plaintiff and against the defendant. The testimony of these wit-
nesses, taken in connection with the testimony of the plaintiff; Irwin, wherein he
swears that he saw the defendant come on to this tract of land from the west side
after he, the plaintiff, was already located thereon; should certainly leave no doubt
in the mind of the reviewing court that plaintiff was first to reach the land, and that
the decision of the local office should be upheld and the preference right of entry
awarded to the plaintiff.

Two witnesses were called to impeach the credit of the witness
Shaw-one Raybourn and one Holeman. Raybourn testified that he
knew nothing of Shaw's reputation for truth and veracity. oleman
testified that it was bad. But, on the other hand, two witnesses for
the defendant testified that it was good. The witness Barnhisel's
credit for veracity was impeached by one witness, the said Raybourn,
and sustained by the testimony of the defendant and one witness.

It was by the rejection of the testimony of Shaw and Barlhisel that
the local officers arrived at the conclusion that Irwin had proved his
case 'by a preponderance of the evidence. But I can not think that
much credit should be given to the impeaching witnesses.

The decision of the Department of April 28, 1896, is, therefore,
revoked and Irwin's contest dismissed.
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MINING CLAIM-NOTICE-PARAGRAPH 29, MIN-ING REGULATIONS.

GOWDY E1 AL. V. KISMET GOLD MINING CO.

The notice of au application for a mineral patent should, in stating the names of
adjacent claims, include unsurveyed as well as surveyed claims.

Failure to include in the posted and published notice of a mineral application the
names of the nearest or adjacent claims, in strict accordance with paragraph
29, of mining regulations, will not render new notice necessary, where the notice
as given is substantially in conformity with the practice heretofore observed
under said paragraph.

Paragraph 29, of mining regulations, amended, and directions given for due pro-
mnulgation thereof.

Secretary .Francis to the Commissioner of the General Land Office, Feb-
(I. . L.) ruary 27, 1897. (P. J. C.)

A petition for re-review of departmental decision of May 23, 1896
(22 L. D., 624), and for the exercise of the supervisory powers of the
Secretary of the Interior, has been filed in this Department by the Kis-
met Gold Mining Company. On examination thereof the same was
entertained, and under direction of the Department a copy thereof
served on W. H. Gowdy et al. The matter now comes up regularly for
consideration.

So far as material to the question now involved, it appears that dur-
ing the period of publication of notice of application for patent for
the Kismet Mining claim, survey No. 8868, Pueblo, Colorado, land dis-
trict, the owners of the Chicago Girl Mining claim, which it is alleged
conflicts with the Kismet, did not file a protest and adverse as required
by section 2325 of the Revised Statutes against the Kismet. Subse-
quently, Gowdy et al. did file a protest, in which it was alleged that
the notice of application was not conspiciously posted on the Kismet,
and that the published notice lid not contain the names of adjoining
claims.

When the matter reached the Department, three questions raised by
the appeal were decided. First: That Gowdy et al, having failed to
file their protest and adverse as provided by statute, the Department
could afford them no relief if there had been a substantial compliance
with the law in the matter of giving notice; that the question as to
whether proper notice had been given was one in which only the gov:
ernment and the applicant were interested. Second: That the notice
posted on the claim was conspicuously posted in contemplation of the
regulations, and, Third: That the notices posted and published did not
contain the names of adjoining claims, or state where the record of the
claim might be found. The order was, therefore, that the entry should
be suspended, and new publication be made in conformity with the
rules.

A motion for review of this decision was denied September 11, 1896
(23 L. D., 319).
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It is not deemed necessary to give in full the errors assigned.
The Department has no intention of receding from the position taken

in this case originally as to the status of the protestants. In the case
presented at that time it was not charged or shown that they did not
have notice of the application for patent, and the ex parte affidavits
now presented, alleging that they did not have notice, come too late
for consideration, under the doctrine announced in Peacock v. Shearer's
Heirs, 20 L. D., 213, and Tennessee Coal, Iron and Railroad. Company
et aL., 23 id., 28.

It is not conceived how it can be seriously contended that the ruling
in the case at bar is in violation of the regulations. It is not nnder-
stood that counsel on either side, either in their briefs or in the oral
argument, insist on that position, but the complaint of the petitioner is
that the construction placed on the regulations by the Department is
contrary to the practice that has prevailed in your office, and that the
rigid enforcement thereof at this time is a serious hardship on the peti-
tioner, as well as the multitude of others who have followed the form of
notice published and posted in this case, and if adhered to will cause
doubt and uncertainty as to titles secured, as well as cause great
expense in re-advertising. And, it is insisted, that if an unbending
rule is to be announced and adhered to, those who have proceeded in
this manner, and have made a substantial compliance with the regula-
tions, should not be summarily required to republish and repost, and
thus give those who have been inattentive to their own interests an
opportunity to harass the applicants with adverse proceedings.

An informal inquiry at the mineral division in your office discloses
the fact that a large proportion of the notices of the character under
discussion are not strictly in conformity with the regulations, and some
of the features might on strict construction be subject to tlie same
criticism as the one at bar. It has been considered by your office that
these notices are a substantial compliance with the regulations.

In view of this, your office, on the promulgation of the decision in
this case, deemed it advisable to issue a circular to the local officers,
in which was quoted paragraphs 29, 34, and 35 of the mining circular,
and then following this:

By departmental decision of May 23, 1896, in the case of Gowdy v. Kismet Gold
Mining Company, it was held that a strict compliance with said paragraph 35 will
be insisted upon, and in that case republication was required by reason of the fact
that the published notice failed to contain a reference to the names of adjoining or
nearest claims.

In view of the fact that most published notices fail to comply in some particular
with the above-quoted regulations, your special attention is called to said decision,
and you are enjoined to comply with said regulations in the preparation of notices
for publication.

After mature deliberation on this subject, I am convinced that there
is much force in the proposition that if the rule announced by the
Department in this case, if enforced, would effect a material change in
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the practice theretofore prevailing in your. office, which, by reason of its
long standing, may be regarded as having become a rule of property,
and that the summary enforcement of such rule as to pending applica-
tions, in which notice has been given under the former practice, is not
only calculated to cause much confusion, but great expense, both of
which should be avoided.,

It is conceded on all hands that there should be a uniform practice,
and that the fullest and most accurate notice should be given, so that
the parties interested adversely may be able to fix the locus of the
claim, and thereby determine whether or not there is any conflict. The
language used in this case, and cited with approval i Parsons v. Ellis
(23 L. D., 504). as to the necessity of this notice, meets my views.

It is not improbable that some confusion may have arisen by reason
of the somewhat vague ad indefinite wording of paragraph 29, and
the different constructions that might be placed thereon. It will be
observed that the language in regard to adjoining claims is:

The name or names of adjoining claimants on same or other lodes, or, if none adjoin,
the names of the nearest claims, etc.

Before commenting on this language, it may be well to state that all
official surveys of mining claims are made by a deputy mineral sur-
veyor, who is regularly appointed by the surveyor-general of the dis-
trict. He is, therefore, an officer of the land department, and as such
is strictly under the highest obligations to perform his duties in accord-
ance with instructions. Being such officer, his reports and acts must
be accepted as prima facie true. It is upon his report, made from
actual observation in the field, that the data are obtained from which
the register.mnst prepare the publication notice. The surveyor, there-
fore, must act impartially in making his report. His connection with
the survey is only that of an officer of the Department, and any further
acts, especially in connection with securing a patent, are in direct vio-
lation of his duties and his instructions. I may add that this discus-
sion is suggested by reason of the fact that it is charged that the
deputy surveyor exceeded his duties in this matter by preparing "the
notices of application for patent."

Recurring now to the language quoted from paragraph 29, the diffi-
culty of rigidly enforcing this requirement in all its detail is clearly
apparent. To give the names of "adjoining claimants" would require
a search of the records to aseertain who were the laimants of any
such claim, which in itself entails a task that is burdensome and may
be expensive, especially where there have been numerous transfers of
fractional interests. And it is notclear how any better results so far
as notice is concerned would be obtained by strictly construing this.
It would seem as if simply giving the name of the claim would answer
every purpose. .The claimants would then have all the notice-that can
reasonably be required. It is a fact, as I am informed by your office,
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that this requirement is very rarely fulfilled, and under the practice
that has obtained has practically fallen into disuse.

The practice has been simply to name adjoining claims, and in this
some confusion has arisen. The almost universal practice is that only
claims of which official surveys have been made are named. It is true
th these are the only claims of which the government, in any of its
departments, has any official knowledge, but the fact may be, and not
infrequently is, that claims of the greatest notoriety in the mining dis-
trict may never have had an official survey, and may be near, or "the
nearest claim," to that applied for. It seems to me that it is the duty
of the deputy surveyor in all cases where it is practicable to do so, to
give the names of such claims. As said in this case originally, it is
primarily the duty of the applicant himself to give such information as
he is possessed of in regard to adjoining, or conflicting claims, as he is
presumed to know more about these matters than a stranger.

It is not improbable that my predecessor, in deciding this case as he
did, and holding that a strict construction should be given to this para-
graph, especially in regard to adjoining claims, had in view the necessity
of naming all such claims and was not cognizant of the fact that the.
practice had almost uniformly been to include in the notices only such
claims as had been officially surveyed.

It seems to me that paragraph 29 should be amended so as to remove
any doubt of its meaning, and make as clear and adequate provision
for future guidance as is possible. It will be readily understood that
it is practically impossible to make any regulation that will cover all
rossible- cases that may be presenited. The most that can be done is to
formulate such rule as will be best adapted to meet all contingencies
that may arise, and leave the question as to whether there has been a
compliance therewith to be determined as the emergency may be pre-
sented. The government has the mineral lands for sale to those who
are entitled to the same by reason of compliance with the law. The
Secretary of the Interior is clothed with power to make such rules and
regulations in regard to the disposal thereof as are not inconsistent
with law. The purpose of giving notice of the application for patent
for- mining claims is to notify all who may have conflicting locations
that they may protect their interests as provided by law. With this
end in view, and to make more definite what the practice should be in
the future in such cases, I have bad prepared the following as a substi-
tute for the present paragraph 29:

29. The claimant is then required to post a copy of the plat of such survey in a
conspicuous place upon the claim, together with notice of his intention to apply for
a patent therefor, which notice will give the date of posting, the name of the claim-
ant, the name of the claim; the mining district and county; whether or not the loca-
tion is of record, and, if so, where the record may be found, giving the book and
page thereof; the number of feet claimed along the vein and the presumed direction
thereof; the number of feet c]aimed on the lode in each direction from the point of
discovery, or other well-defined place on the claim; the names of all adjoining and
conflicting claims, or, if none exist, the notice should so state.
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Your office is directed to immediately send to the local officers a copy
of this rule, with instructions that the same will be in full force and
effect on and after the first day of June, 1897, and all publications made
thereafter must be in conformity with this. All publications made o-
started prior to that date will be treated under the rule as it was inter-
preted prior to the original decision in this case.

I am constrained to believe that in the case at bar there was. a sub-
stantial compliance by the applicants with the rules as then adminis-
tered and construed, and that the decision should be modified to this
extent. The order requiring republication and suspending the entry
during that period is hereby revoked.

It is so ordered.

RAILROAD GRANT-INDEM:NITY SE LECTION-CONFLICTING LIMItTS.

GRUNEWALD ET AL. V. NORTHERN PACIFIC B. R. CO. ET AL.-AND
NOR'THERN PACIFIC It. R. Co. t. ST. PAUL, MINNEAPOLIS AND
MANITOBA RY. CO.

An indemnity selection unaccompanied by a specification of loss is no bar to the
attachment of other rights.

An uncanceled pre-emptio- filing of record, at the date a railroad grant becomes
effective, excepts the land covered thereby from the operation of the grant.

The establishment of indemnity limits on the definite location of the Northern
Pacific, and action taken thereon, did not amount to a finding on the part of
the Department that all the lands in said limits would be required to satisfy the
grant to said company.

At the time of the filing and acceptance of the map of definite location of the St.
Vincent extension of the Manitoba road, there was no reservation of lands for
the benefit of the Northern Pacific outside the withdrawal on general route,
and the primary limits adjusted to definite location, that would defeat the
grant to the Manitoba company.

,Secretary Francis to the Commissioner of the General Land Office, Fe b-
(I. H. L.) rmarp 27, 1897. (F. W. C.)

This case is somewhat complicated, due to the many claimants to the
tracts involved, August Grunewald, Peder J. Skaar and the Northern
Pacific Railroad Company having each appealed from your office
decision of February 2, 1895, making disposition of the lands involved
as hereinafter stated.

The case seems to have arisen upon an application tendered by
Grunewald on December 6, 1887, to make homestead entry covering
the S. W of the S4W. j, the NW. J of the SW. i and lot 4, See. 3, T. 134
K, R. 43 W., St. CloLd land district, Minnesota.

This land is within the primary limits of the grant for the St. Vincent
Extension of the St. Paul, Minneapolis and Manitoba Railway, made
by act of March 3, 1871, the rights under which attached upon the
acceptance of the map showing the line of definite location of the com-
pany's route on December 19, 1871. It is also within the thirty mile
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or first indemnity belt of the grant to the Northern Pacific Railroad,
as adjusted to the map of definite location of said road filed November
7, 1871. It was uotwithin the limits withdraAvn upon tle map showing
the line of general route of the said Northern Pacific Railroad.

The NW. 1 of the SW. 1 of said section 3 had, prior to the tender
of Grunewald's application, been applied for by Knudt Johnson, and
Grunewald's application was rejected on account of the pending appli-
cation by Johnson; from which he duly appealed to your office.

The case arising upon Johnson's application was duly prosecuted to
this Department, finatdecision being rendered in Johnson's favor April
10, 1891.

Following this decision it appears that Grunewald tendered a second
application, covering only the land in couflict with Johnson's entry,
namely, the said NW. X of the SW. I; but ol July 13, 1891, lie waived
any claim as to the said forty, electing to stand upon his application
presented in 1887 as to the said S. t of the NW. 1 and lot 4 of See. 3.

On April 5, 1893, one Peder J. Skaar tendered his homestead appli-
cation for the SW. i of the NW. 1 of said Sec. 3. He did not allege
prior settlement, butthelocalofficers, having misconstrued Grunewald's
action and supposing that he had withdrawn all claim under his appli-
cation, instead of only eliminating the tract before referred to, held the
application by Skaar for allowance and notified both railroad compa-
nies of such action; from which they duly appealed.

As to the claims made by the companies to the tracts involved, the
record discloses that on December 2, 1873, the St. Paul, Minneapolis
and Manitoba Railway Company listed the SE. j of the NW. 1 and lot
4of said section 3, and on J uly 31,1884, listed the SW. of the NW. - of
said section. The last mentioned tract was selected by the Northern
Pacific Railroad Company on October 29, 1883, without specification of
bases, but the same was applied in the amendatory list filed April 26,
1892. The local offlcers rejected the attempted selection by the North-
ern Pacific Railroad Company for conflict with the prior selection by
the St. Paul, Minneapolis and Manitoba Railway Company; from which
said company duly appealed.

The record further shows that the said SW. 1 of the NW. i, involved
in the claim made by both railroad companies and by both Skaar and
Grunewald, was embraced in the pre emption declaratory statement of
F. J. Grunewald filed June 19, 1871, alleging settlement on the 7th of
that month. This filing was never completed but was still of record,
uncanceled, both at the date of the attachment of rights under the
Manitoba grant and at the date of withdrawal and selection on account
of the Northern Pacific grant.

The conflicting claims of all parties were considered in your office
decision of February 2, 1895, before referred to, wherein the homestead
applications of both Grunewald and Skaar were rejected as to the said
SW. 14 of the NW. 4; the same being held to have been excepted from
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the grant for the Manitoba company, and was awarded to the Northern
Pacific Railroad Company under its selection, before referred to, of
October 29, 1883. As before stated, this selection was not accom-
panied by a designation of losses as a basis therefor, and not being
protected by the order of May 28, 188.3, the same was no bar to the
attachment of other rights. (Northern Pacific R. R. Co. v. Miller, 12
L. D., 428.)

The action of your office in awarding said tract to the said Northern
Pacific Railroad Company is therefore reversed. This tract was, how-
ever, exceptedfrom the grant to the St. VincentExtension by the filing
before referred to, and to that extent the holding of your office decision
as against the grant for the Manitoba Company is affirmed.

Between Grunewald and Skaar, Grunewald was the prior claimant
under his application presented December , 1887, which I id he has
not waived, and said tract is awarded to him, the conflicting applica-
tion of Skaar being rejected.

The tract remaining for consideration is the SE.A of the NW. and
lot 4 of said section 3.

As before stated, this tract is within the primary limits of the grant
for the Manitoba Railway Company, the rights under which attached
December 19, 1871, and is also within the idemnity limits of the grant
for the Northern Pacific Railroad Companry on account of which appli-
cation was made to select this land April 27, 1892; the same being
rejected because of conflict with the Manitoba grant.

Your office decision sustains the rejection of the attempted selection
by the Northern Pacific Railroad Company upon the ground that the
lands were withdrawn, on account of the Manitoba grant, at the time
of the presentation of the list of selections by the Northern Pacific
Railroad Company.

It is urged by the company that the- rights of these parties within
this conflict are determined by the decision of the United States Su-
preme Court in the case betweei said companies reported in 139 U. S.,
page 1. It is admitted that the Department has ruled otherwise in its
decision of December 4, 1895, between said companies, reported in 21
L. D., 462, but it is urged that this holding is clearly in conflict with
the decision of the court.

Just what was intended to be held by the court in the case referred
to is a matter of some doubt.

The lands involved in said case were all within the limits of the with-
drawal upon the map of general route of the Northern Pacific Railroad
Company, which withdrawal became effective before the attachment of
rights under the Manitoba grant.

As stated by the court (page 17)-
The withdrawal made by the Secretary of the Interior of lands within the forty-

mile limit, on the 13th of August, 1870, preserved the lands for the benefit of the
Northern Pacific Railroad from the operation of any subsequent grants to other
companies not specifically declared to cover the premises.
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This would seem to effectually dispose of the claim of the Manitoba
Railway Company as to such lands.

It is true that it was also stated in said opinion-
The act of March 3,1865, as already stated, is expressly restrained from in any

way interfering with any lands previously reserved by Congress or any competent
authority to aid in any work of public improvement. Consequently, under that act
no claim could be asserted that would in any way interfere with the grants to the
Northern Pacific Railroad Company.

But I do not believe it was the intention of the court to enlarge
upon the case in hand, nor do I think that it should be construed to
include, as involved in this case, lands outside of the withdrawal on the
general routd of the Northern Pacific Railroad Company, and which
were shown, upon the acceptance of the map of definite location of the
Manitoba grant, to be within the primary limits of said grant, and so
far as the records showed, free from adverse claims.

This was on December 19, 1871, and prior to this time, to wit, on
November 20, 1871, the map of definite location of the Northern Pacific
Railroad Company opposite. this laud bad been iled.

Upon the lands reserved on December 19, 1.871, the Manitoba grant
could not operate, but these were.only such as had been withdrawn
upon the line of general route of the Northern Pacific Railroad Com-
pany and such as fell within the primary limits adjusted to its line of
definite location.

As to the lands within the indemnity limits of the grant for the
Northern Pacific Railroad, outside of the withdrawal on general route,
what were the rights of the Northern Pacific Railroad Company?

Since the decision of this Department in the case of Northern Pacific
Railroad Company v. Miller (7 L. D., 100), it has been uniformly ruled
that the sixth section of the act of July 2, 1864 (13 Stat., 365), prohib-
ited the withdrawal of indemnity lands on account of the Northern
Pacific grant, so that there was no reservation thereof on account of
the grant.

In the case in 139 U. S., 1, it is stated, on pages 8 and 9:

After a map of general route of the road of the plaintiff was filed, as above stated,
and the line of the road in Minnesota was definitely fixed, the commissioner of the
general land office designated, upon maps and records in his office, the limits of
the lands granted by Congress to the plaintiff, according to the provisions of the act
of 1864, and the above joint resolution, namely, the twenty, thirty and forty-mile
limits on each side of the line of definite location, the first named being the limits of
the lands in place; the second, the limits of the indemnity lands; and the third, or
forty-mile limit, the limits of the further indemnity granted by the joint resolution
of May 31, 1870. And upon sch designation it was found that there was not in the
State, within those limits, at the time of the final location of the road, aln amount of
lands intended by the grant of Congress for the plaintiff, not previously granted,
sold, occupied by homestead settlers, pre-empted or otherwise disposed of.

Again on page 19-
As to the objection that no evidence was prodnced of any selection by the Secre-

tary of the Interior from the indemnity lands to make up for the deficiencies found
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in the lands within the place limits, it is sufficient to observe that all lands within
the indemnity limits only made up in part for these deficiencies. There was, there-
fore, no occasion for the exercise of the judgment of the Secretary in selection from
them, for they were all appropriated.

This is urged as being, in effect, a reservation of all lands within
the indemnity limits of the Northern Pacific grant in MinlleSOta!, as

against the grant under the act of 1871 for the Manitoba Company.
The language used by the court was perhaps influenced by the a(lnis-

sions of the companies, said case having been tried upon an agrehd
statement of facts.

The records of this Department show that upon the filing of the
map of definite location of the Northern Pacific Railroad Company on
November 20, 1871, the limits of the grant were established, the map
being forwardedl to the local office by letter from your office dated
Decem.ber 12, 1871, which letter was received December 21, 1871.

While this diagram showed the forty mile or second indemnity belt,
yet the letter forwarding it to the local office does not show that, as
stated by the court,

Upon such designation it was found that there was not in the State, within those
limits, at the time of the final location of the road, the amount of lands intended
by the grant of Congress for the plaintiff, not previously granted, sold, occupied by
homestead settlers, pre-empted or otherwise disposed of.

The letter states as follows:
You will observe by reference to the act of 3t May 1870, that the additional

indemnity lands therein granted are only for making up deficiency caused within
their granted or 20 mile limits, by the disposal of lands in odd sections since the pas-
sage of the act of 2ud July 1864, and upon the contingency that such deficiency
lands cannot be obtained within the 10 mile indemnity limits prescribed by the act
of 2nd July 1864. Nor can the company make selection of any lands heretofore
reserved for the Lake Superior or Mississippi railroad or reserved or granted for any
other purpose and which were still reserved at the date of definite location of the
road and map thereof filed in this office.

Therefore in the examination of any lists of lands selected by the company you
will require that those in the 20 mile or granted limits and those in the 30 mile or
first indemnity limits shall be presented in separate lists and you will eliminate
or reject therefrom any lands to which the United States had not fill title or whidh
were "reserved, sold, granted, or otherwise appropriated, and" not "free from pre-
emption or other claims or rights at the time the line of said road" was "definitely
fixed, and a plat thereof filed in the office of the Commissioner of the General Land
Office" which was 21st November 1871.

It will be seen that said letter clearly contemplated the exhaustion
of the first indemnity belt before the second was to be resorted to, but
makes no finding on that contingency, the action amountin gonly to
the establishment of te limits within which selections might be made
if necessary, -which were ordered withdrawn, as was the practice then
prevailing.

As to the lands involved in the case before the court, the decision
therein made is of course binding, but in the administration of these
grants the facts gathered from the records and files of the Department
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are our guide, and in malking disposition of the public grants we must
be governed accordingly.

I am therefore of opinion that no such reservation was created on
account of the Northern Pacific Railroad grant outside the limits of
the withdrawal upon general route at the time of the filing and accept-
ance of the map of definite location of the St. Vincent Extension of
the Manitoba Railroad, as would prevent the grant to the last men-
tioned company from talking effect.

Your office decision, in so far as it awards the tracts under consid-
eration to the Manitoba Railway Company, is accordingly affirmed.

PATENT-INADVERTENT ISSUE-VACATION.

COOK v. TAYLOR.

Suit for the recovery of title will be advised where a patent, through iadvertence
and mistake, is issued in contravention of departmnntal directions.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(1. H. L.) ruary 27, 1897. (J. L. McC.)

Counsel for JohnP F. Cook has fleda. motion for review of depart-
mental decision of January 19, 1895, affirming the decision of your
office, dated April 6, 1893, dismissing his protest against the delivery
to William A. Taylor of patent for the N W. of the NE. 4of Sec. 32, T.
6 S., R. 8 W., Las Cruces ]and district, New Mexico. (See 300 L. and
R., 439.)

The record facts of the case are in brief as follows:
Taylor made pre-emption filing for the tract on February 16, 1884.
On August 12, 1886, Cook filed a affidavit, alleging that the land

was mineral in character, and that he (the affiant) was owner of a
mining claim thereon.

Taylor made final proof August 26, 1886; and ol September 27, same
year, was allowed to niake enttry of the tract in controversy.

A hearing ol the affidavit was had October 30, 1886.
The matter came in due course of appeal before the Department,

which, on December 24, 1891, held that the land was agricultural in
eharacter, but that the testimony failed to show that the entryman had
complied with the law as to residence, improvements, and cultivation.

Your office, by letter of February 22, 1892, proinnlgated said decision,
and stated further that Taylor would'be allowed sixty days from notice

* ' witlili which to submit supplemental proof showing full com-plia]ce
with the pre-emption law as to residence, improvements, and cultivation,
if such is the fact; otherwise his entry will be held for cancellation."
No supplemental proof was ever submitted, and no motion for review
was filed. The case was declared closed by your office letter of April
8, 1892.
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The entry papers were filed in division "1G-" (the pre-emption divi-
sion) of your office, with the endorsement, "Land adjudged agricultural
and contest closed. Sent to R. & R. April 8, 1892." The final proof
(made August 26,1886, suprct,) showed compliauce with the pre-emption
law. The testimony adduced at the hearing (had on October 30, 1886,
sujira,) was not with the entry papers. - No note on the papers-referred
to the call made by division "N" (the mineral division) of your office,
for supplemental proof. In other words, division "G" was wholly
unaware of the action that had been taken by your office, the record of
which was in division "N." Therefore, upon report by division "GI"
that decision had been rendered and the case closed, patent was issued
to Taylor on May 4, 1892.

Counsel for Cook, learning of the issuance of patent, filed a protest.
against its delivery; but your office, by letter of April 6, 1893, held:

It is not necessary to question whether the patent in this case was issued inadvert-
ently or not. It has been issued, signed, sealed, and recorded in this office; and this
office has no further right to pass upon the validity of Taylor's entry.

From the above decision of your office Cook appealed to the Depart-
ment, asking that said decision be reversed, or as an alternative, that
suit be instituted, for his benefit, to set aside the patent. The Depart-
ment, on January 19, 1895, held that said decision was correct, and
added:

The Department has no legal authority to determine the question of a duly executed
patent. It has, then, no right to consider whether the patentee ought to have or
receive the patent. (United States v. Schurz, 102 U. S., 378.) The government is
under no obligation to the petitioner respecting the relief invoked, and I am not
satisfied that suit should be brought by the government to vacate the patent.

In the motion for review of the above namied departmental decision,
counsel for Cook earnestly contend that gross fraud and wrong were
committed by the entrymaii, or by parties whom lie allowed to make
use of his name. This, however, is a matter which need not be dis-
cussed. It certainly has been shown that inadvertence and mistake
were committed in issuing the patent.

In the case of Williams v. United States (138 U. S., 514, 517), the
supreme court said:

The allegations of the bill are of fraud and wrong; but they also show inadvert-
ence and mistake in the certification to the State; and it can not he doubted that
inadvertence and mistake are, equally with fraud and wrong, grounds for judicial
interference to divest title acquired thereby. This is equally true in transactions
between individuals and in those between the government and its patentee....
The facts and proceedings attending the transfer of title are fully disclosed in the bill.
They point to fraud and wrong, and equally to inadvertence andmistake; andif the
latter be shown the bill is snstainable, although te former charge against the defend-
ant may not have been fully established.

The above decision'of the supreme court appears to me to be clearly
applicable to the case at bar.
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Cook's petition asks, i substance, that the government institute suit
for his benefit. But, in my opinion, he makes no showing that would
justify the bringing of suit for his benefit; as the Department held in
its decision of January 19, 1895, "the government is under no obliga-
tion to the petitioner respecting the relief invoked." Therefore the
motion for review must be denied.

In view, however, of the inadvertence and mistake committed by
your office. in issuing the patent in question in contravention of the
departmental decision directing that Taylor's claim should not be
allowed until he had frnished proof of compliance with the pre-emp-
tionlaw, you are hereby directed to prepare the record in the case for
submission to the Department of Justice with a view to institution of
suit to set aside said patent.

PRACTICE-WAGON ROAD GRANT-SETTLEIENT CLAIM.

WATSON . THE DALLES MILITARY WAG-ON ROAD CO.

The advancement of cases on the docket in the General Land Office, is amatterrest-
inug in the discretion of the Commissioner, and -: ill not be interfered with by
the Department unless an abuse of discretion appears.

Mere occupation or use of a body of unsurveyed public land of indcfinite area, with-
out intent to acquire title to the particular portion thereof in controversy, .is
not such an appropriation of that portion as to except it, or the sub-division of
which it is a part, from the operation of a wagon road grant.

Secretary Trancis to the Commissioner of the General Land Office, Feb-
(I. H. L.) ruar -97, 1897. (E- B., Jr.)

I have considered the appeal of Samuel J. Watson from your office
decision of August 31, 1896, in the case of said Watson against The
Dalles Military Wagon Road Company, involving the NE. 1 of section
25, T. 20 S., R. 46 E., Burns, Oregon, land district.

Watson claims the land under his homestead entry No. 511, therefore,
made January 15, 1894; said company claims it under the grant of
February 25, 1867 (14 Stat., 409), to the State of Oregon, to aid in the
construction of the said wagon road. This case was previously before
the Department on appeal by Watson, and a hearing was then ordered
March 6, 1896, to determine whether there had been such appropriation
of the land under the settlement laws as to except. it from the opera-
tion of the grant. The hearing was held in May, 1896, and the case
now again reaches the Department in regular course of proceeding.

The land is within the primary limits of the said grant, and unless
duly reserved or otherwise lawfully appropriated, the right of the com-
pany attached thereto upon the definite location of the line of the road
November 1, 1869 (McDowell v. The Dalles Military Wagon Road Co., 22
L. D., 599). Your office held, in effect, that the land was not so reserved
or appropriated, that the right of the company attached thereto on
the date last mentioned and that Watson's entry should be canceled.
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The contentions of Watson on appeal may be reduced to two, viz: first,
that your office erred in deciding the case "within twelve days after the
arrival of the record, in violation of Rule 73 of the Rules of Practice;"
and second, in not holding that the land was so appropriated by-settle-
ment thereon of one Eli Keeny, as to except it from the operation of
the grant.

It appears that the record reached your office August 19, 1896, and
that the case was therefore decided by your office on the twelfth day
after the arrival of the record. The Rule of Practice referred to is as
follows:

After the Commissioner shall have received a record of testimon i a contested
case, thirty days will be allowed to expire before any action thereon is taken, unless,
in the judgment of the Commissioner, public policy or private necessity shall
flemand summary action, in which case he will proceed at his discretion, first noti-
fying the attorneys of record of his proposed action.

The advancement of cases in your office is discretionary with the
Commissioner and will not be interfered with by the Secretary unless
the discretion is shown to have been abused; and the proceeding for
the correction of any alleged abuse of discretion is by certiorari and
not by appeal (Ex parte Frank Quin, 9 L. D., 530, and Taylor v. Rogers,
12 L. D., 694). Appellant's first contention is notthereforewell tai]eni.

The testimnony shows that about the fall of 1865 or spring of 1866.
two men, named respectively Brnce and McFarland, enclosed a tract
of land of front eighty to two hundred and twenty-five acres, according
to various estimates, on the west bank of the Owyhee river, some dis-
tance below its junction with Snake river in said State, and occupied
and used the same chiefly as a hay ranch. A brush fence on three
sides and the river on the fourth formed the enclosure. Said township
was then unsurveyed. It was not surveyed until August, 1875. The
precise position of this enclosure with reference to the subdivisions of the
subsequent public survey does not clearly, appear. According to a
diagram offered in evidence, based upon the testimony of one of appel-
lant's witnesses, the ranch embraced nearly all ofthe SW. I of said sec-
tion, part of the NW. 4, about thirty-five acres in the S. of the NE. 4
and about forty acres in the NW. 1 of section 36. Said Keeny suc-
ceeded Bruce and McFarland in the occupancy of the ranch about July,
1867, and continued there until about 1872. According to appellallt's
witnesses, some hay was cut by Keeny on one or two occasions along
the north side of said enclosure, upon ground now claimed to- have
been within the same and part of said NE. 1. No other use thereof by
Keeny or his predecessors is alleged or shown.

From the official plat and field notes of the public survey it appears
that the Owyhee River enters said section 25 a few rods east of the
southwest corner thereof and flows northeastward through it, passing
out of the section about the same distance south of the northeast cor-
ner, and that its position in said section is considerably northwest of
the position shown oi said diagram. This correction of the position
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of the river in said section, taken in connection with the testimony gen-
erally, would leave only very few acres in the SE. 4 of the said NE. l,
if any, within the boundaries of the ranch, even upon the basis of the
enlarged acreage shown in the said diagram, which basis, however, as
already in(dicated, is not correct. The buildings used as dwellings by
these ranchmen were on the extreme western portion of the ranch and
only a few yards within the brush fence. It is not clear, therefore,
from all the evidence, that any portion of said NE. A was embraced in
the said ranch as occupied by the parties named, or any of them.
Subsequent to the occupation of Keeny it would appear that the ranch
was considerably enlarged, embracing from six hundred to eight hun-
dred acres, which fact is immaterial except to account to some extent
for the uncertainty in the minds of the witnesses as to its boundaries
at and prior to November 1, 1869, when the company's rights under its
grant attached.

It is not shown that any of the parties ever claimed or intended to
claim said ranch or any part thereof under the pre-emption or home-
stead laws or to take it for the purpose of making thereon a home for
themselves. It is not shown that Brace or McFarland had any of the
qualifications of a pre-emptor or homesteader, nor that Keeny was com-
petent to exercise either a pre-emption or a homestead right at any time
during his occupancy of said ranch. He was apparently a citizen of
the United States and the head of a family, bt none of the witnesses
knew whether he had or had not exercised homestead and pre-emption
rights. He could exercise such rights but once. It is familiar doctrine
that in the absence of affirmative showing that an alleged settler on the
public lands had the necessary qualifications of a settler, his occupancy
thereof would not except the same from the operation of any such grant
as is herein relied upon.

Even if it should be conceded, however, that Keeny had all the
qualifications of a settler, the fact that appellant has not shown, as
already indicated, that Keeny occupied any portion of the land in con-
troversy under any claim of homestead or preemption settlement, would
be fatal to his second contentiol. Mere occupation or use of a body
of unsarveyed public land of indefinite area, without intent to acquire
title to the particular portion thereof in controversy, directly proven
or to be reasonably presumed from acts done in the prem ises, is not
such an appropriation of that portion as to except it, and much less
the larger legal subdivision of which it is a part and which Watson
claims, from the operation of such a grant. The testimony most favora-
ble to appellant, that of his witness Harris, does not tend to show that
said ranch covered more than thirty-five or forty acres, at the utmost,
of the land in controversy, and that testimony-from which the dia-
gram above referred to was made-is shown to be largely guesswork
and unreliable as to the size and precise location of the ranch.

The decision of your office is affirmed in accordance with the fore-
going views. Watson's entry will be canceled.
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PRIVATE CLAIMAN-ACT OF AAY 26, 1830.

FRANCISCO- FERREIRA.

Private claims decided and recommended for confirmation by the commissioners,
and referred to Congress by the Secretary of the Treasury January 14, 1830, are
confirmed by section 1, act of May 26, 1830.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. H. L.) rury 27, 1897. (P. J. C.)

The Department is in receipt of your office letter ("-G?') of January 5,
1897, in reference to the private claim of Francisco, Ferreira to certain
islands-or keys-in the southern part of Florida,.

The attention of your office recently has been brought to this matter,
as stated in your said office letter, by one Horatio Crain, who claims
"present ownership of a portion of the land ebraced in the claim,
and desires a patent."

This matter has been the subject of consideration by your office, from
time to time, for more than three-quarters of a century and is still
unsettled. The purpose of your office letter is to have the matter
finally settled so that those claiming the lands may secure title thereto..
The facts disclosed are as follows:

The petition of Francisco Ferreira to the governor of Florida is as
follows:

Translation.1
To his ecelleacy the Governior:

Don Francisco Ferreyra, of this city5 to your excellency respectfully sheweth:
That he is desirous of dedicating hinself to the cultivation of the land, and, with
some slaves he owns, establish himself on some place that may be advantageous,
whenever he can collect funds for the purpose of obtaining hands; and as the serv-
ices he has rendered, and is still rendering, to the country with his person and
property, and the great losses he has suffered during the revolution of this province,.
are well known to your excellency, he therefore prays that you will be pleased to
grant him in absolute property a key situated among those called the Florida Keys,
and is known by the name of Key Bacas, and four small islands which are situated
in the vicinity thereof, that he may, when he collects sufficient funds, proceed to
form his establishment thereon; which may, at the same time, e very useful for
those xvho have the misfortune of being shipwrecked near said place-a favor he
hopes to obtain from the goodness of your excellency.

Saint Augustine, January 4, 1814.
FRAW'co FERREILRA.

On the following day, January 5, Kindelan ordered: "liet there be
granted to him in absolute property the Key Bacas and the small
island adjacent, without injury to a third person." (Ex. Doe. No. 58,
44th Cong., 1st Session, House of Representatives.)

Congress, on May 8, 1822, passed an act (3 Stat., 709), "for ascer-
taining claims and titles to land within the Territory of Florida," which
provided for the appointment of three commissioners by the President,
before whom every person, or their heirs, etc., claiming title to lands
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under any patent, grant, concession," etc., "dated previous to January
14, 1818," shall file his claim, "setting forth, particularly, its situation
and boundaries, if to be ascertained;" that the commissioners shall
examine and determine on the validity of said patents, etc., but all
claims must be presented prior to May 31, 1823. Section 5 defines the
powers of the commissioners, and, among others, is this:

They shall not have ower to confirm any claim or part thereof where the
aimount claimed is undefined in qantity, or shall exceed a thousand acres; but in
all such cases shall report the testimony, with their opinions, to the Secretary of the
Treasury to be laid before Congress for their determination.

By act of March 3, 1823 (3 Stat., 754), Congress amended the act
above quoted, by providing that the commissioners therein provided
for should confine their labors exclusively to West Florida, and a new
commission of three was provided for East Florida., and within that
district, shall " possess all the powers given by, perform all duties
required, and shall, in all respects, be subject to, the provisions and
restrictions of the act of the eighth of May," supra, " except so far as
the same is altered or changed by the provisions of this act." Section
2. of this act provides, that claims in favor of actual settlers at the
time of cession are to be confirmed, where the claim does not exceed
three thousand five hundred acres;
and said commissioners shall have ower, any law to the contrary notwithstanding,
of deciding on the validity of all claims derived from the Spanish government in
favor of actual settlers, where the quantity does not exceed three thousand five
hundred acres.

Section 5 provided that claims not filed on or before December 1, 1823,
shall be held to be void and of no effect.

By act of February 28, 1824 (4 Stat., 6), the time was again extended
till January 1, 1825, and so much of the former act as made void those
claims not filed before December 1, 1823, was repealed. Section 3 of
this act declares that no person shall be deemed an actual settler
within the provisions of the prior act,
unless such persons, or those nder whom he claims title, shall have been in the
cultivation, or occupation, of the land, at and before the period of the cession.

It may be remarked, at this stage of the recital of facts, that it is
fairly deducible from the petition of Ferreira that he was not at the
date of the grant or cession an actual settler on the land as defined
by the statute just quoted. Hence, his claim would not come within
the provision of. the statute authorizing the commissioners to confirm
the claims of actual settlers where they did not exceed three thousand
five hundred acres, but would be controlled by the provisions of the
first act, which limited their confirmations to one thousand acres, pro-
vided, of course, his claim exceeded the latter amount.

In Volume 3, American State Papers-Duff Green-commencing on
page 658, is found the "Minutes of the Board of Florida Land Com-
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missioners." It is recited that they assemble for action, under the acts
of May 8, 1822, and March 3, 182.3, for "ascertaining claims and titles
tolands within the district of East Florida." Iu these minutes, under
date of November 17, 1823, is found this:

Francis Ferreira presented his memorial to this board, praying confirmation of
title to an island known by the ame of Bacas, and four small islands adjoining,
situated to the south of Cape Florida, and known as one of the Florida Keys, with a
concession to memoralist made by Governor Kindelan, and dated the 5th of January,
1814; which are ordered to be filed.

This, so far as my research can be extended, is the first presentation of
this claim.

Pursuing this subject in its chronological order, it is found that Con-
gress from time to time extended the period within which claims should
be presented to the boards. By the act of February 8, 1827 (4 Stat.,
202), it was provided that all records, etc., in the possession of the
"secretary of the late-board" be delivered to the register and receiver
of the district of East Florida, and it was made their duty
to examile and decide all claims and titles to land in East Florida, not heretofore
decided by the late board' of commissioners, subject to the limitations, and in
conformity with the provisions of the several acts of Congress providing for the
adjnstment of private land claims in Florida.

In pursuance of this law the local officers, in January, 1829, submitted
their final report to the Secretary of the Treasury, which was trans-
mitted by him to the President of the Senate, January 14, 1830 (Vol. 5
Am'n St. P'rs, etc. 327). On page 420 of the same volume, and being a
part of the said report, will be found "abstract No. 15 of sixteen cases
sent back from Washington to the register and receiver for their
report." No. 13 is that of Francis Ferreira; "date of concession Janu-
ary 5, 18145;" acres blank; conceded by Kindelan, "Royal order, etc.,
1790," and described as Key Bacas. In referring to this claim, they
say, in a note:

No. 13-Francis Ferreira, clm't.-Key acas. The grant to this land was made
by Governor Kindelan, in January, 1814, for services. The testimony is filed in the
Land Office at Washington. It was recommended for confirmation on the 19th June,
1824.

I do not find any record in the American State Papers warranting
the statement here made that this grant "was recommended for con-
firmation on the 19th June, 1824." This is the date of the confirmation
of the Key Vacas, an entirely different grant, although to a person by
the same name. Key Vacas is described as containing "14 acres with-
out the old lines, and about one and three-fourths miles north of the
City of St. Augustine," while Key Bacas is located in the Florida Keys
at the extreme south of the State. It may be possible that the local
officers in this report have confused the two grants.

It appears that in 1874 one E. C. 'Howe, claiming to be one of the
heirs of Charles Howe, who held the property by mesne conveyances
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from the original claimant, made inquiry of your office as to the status
of the claim, and he was informed, by Mr. Commissioner Burdett,

that it had always been held by this (your) office that the sixteen claims that had
been omitted from the Commissioner's report, which was submitted to Congress
February 21, 1825, had never been confirmed.

Howe then applied to have the claim confirmed under act of June
22, 1860 (12 Stat., 85), as extended and amended by acts of March 2,
1867 (14 Stat., 544), and June 10, 1872 (17 Stat., 378).

Action was evidently taken nder these acts, for it appears by Er.
Doc. No. 58, supra, that Mr. Secretart Chandler, on January 6, 1876,
transmitted " a report on the private claim of Charles Howe's legal
representatives" to the Speaker of the louse of Representatives, in
the following language-:

Pursuant to the requirement of the fourth section of the act approved June 22,
1860, (12 Stat., 85,) I have the honor to transmit herewith the report of the register
and receiver of the land-office at Gainesville, Fla., acting as commissioners under'
said act, on the private land-claim of the legal representatives of Charles Howe,
deceased, together with letter of the Commissioner of the General Land-Office, of
the 28th ultimo, approving said report.

So far as disclosed, nothing was ever done by Congress on this,
except to print the report.

Thus the matter seems to have rested, until December 8, 1896, when
Horatio Crain addressed your office relative to the same. In your said
office letter to the Department as a result of this letter from Crain, it is
said:

I do not agree-with the views held by Commissioner Burdett, that it was doubtful
as to whether Ferreira's claim has been confirmed by the et of May 28, (26,) 1830.
I am of the opinion that the claim of Francisco Ferreira, having been recommended
for confirmation, was duly confirmed by the first section of the act of May 26, 1830
(4 Stat., 405), and that no further action is necessary on the part of Congress.

The-first section of the act of May 26, 1830, reads as follows:

That all the claims and titles to land filed before the register and receiver of the
land office, acting as commissioners, in the district of East Florida, under the qnan-
tity contained in one league square, which have been decided and recommended for
confirmation, contained in the reports, abstracts and opinions, of said register and
receiver, transmitted to the Secretary of the Treasury, according to law, and
referred by him to Congress, on the fourteenth day of Janhary, one thousand eight
hundred and thirty, be, and the same are hereby confirmed, etc.

It is clear that this act refers to such claims as were filed before the
-register and receiver,
which have been decided and recommended for confirmation, contained in the
reports, abstracts and opinions of said register and-receiver,

and referred to Congress by the Secretary of the Treasury January
14, 1830. This claim was referred to Congress by the Secretary of the
Treasury on said date, as appears by abstract No. 15, and it was stated-
by the local officers that "it was recommended for confirmation on the
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19th June, 1824." The local officers evidently reported the fact only of
the recommeidation by the former board, and do not make any recom-
mendation themselves. While I am unable to find in the minutes of the
board, contained in American State Papers, etc., any official record of
its recommendation for confirmation, yet there is in the Ex. Document
No. 58, this:

B.-Decree.

FRANCISs FAREIRA ? Claim to an island called Key Bacas and four small islands
THE UNITED STATES. adjacent.

In this case the claimant produced a concession made to him by Governor Kindelan
for the island set out in this memorial, dated January 5, 1814, the quantity undefined.

The board not being authorized to decide finally on claims of this nature, but
conceiving that the claimant has made out an equitable title for the lands which-he
claims, it is therefore recommended to Congress for confirmation.

JUNE 19.
1, Antonio Alvarez, keeper of the public archives of East Florida, do hereby cer-

tify the following to be a tiue and correct extract from the registry of claims kept
by the board of land-commissioners, (book A, page 250,) now on file in my office;
according to law.

Witness. my hand and seal of off ce, at the city of Saint Augustine, Territory of
Florida, the twenty-fourth day of March, A. D. one thousand eight hundred and
thirty-six.

ANTONIO ALVAREz, K. P. S.

If the copy of this judgment is to be accepted as authentic, and I
see no reason why it may not, then the statement of the local officers
would seem to be verified.

The area contained in the grant is "under the quantity contained in
one league square," as determined in Teresa Rodriguez (18 L. D., 64),
being, as reported by the local officers and Commissioner Burdett,
4,144.15 acres.

I therefore concur in the conclusion of your office, as- announced in
said letter of January 5, 1897, and suggest that appropriate action be
taken by your office to issue patents to the proper party or parties.

JUDGMENT OF CANCELLATION-APPLICATION TO ENTER.

GIILLORY .I: BULLER.

UInder a decision holding an entry for cancellation, if within a specified period the
entryman fails to comply with certain requirements, or appeal, the judgment
becomes final at the- expiration of said period, if the requirements of said deci-
sion are -not complied with, and no appeal is taken, and the land involved is
thereafter open to entry by the first legal applicant; but during the time so
accorded tothe entryman an application to enter saidland shonldnot be received.

Secretary Francis to the Commissioner of the General Land Office, Feb-
(I. I. L.) ruary 27, 1897. (C. J. G.)

This controversy is in relation to the S. j of the SE. j, Sec. 6, T. 4
S., R. 2 E., New Orleans land district, Louisiana.

-10671-VOL 24 14
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The record shows that Arcius Vidrine made ajoining farm home-
stead. entry for this land on lDecember 14, 1881, claiming as his original
farm the S. .t of SW. 4, same section, township and range. It seems
that Vidrine had lived on his original farm since 1876. He continued
to revi-de thereon until November 1, 1884, when, as he claims, finding
opportunity to sell at a good price, lie sold his original farm and moved
away. He remained away until March 1, 1890, when he returned and
established residncc on the adjoining farm.

On April 25, 1892, he submitted final proof in support of his adjoin-
ing farm entry. He claims to have believed that he would receive
credit for the time he lived on his original farm after making his
adjoining farm entry. Vidrine's said final proof was rejected by the
local office, and he appealed to your office. In your office letter of
July 27, 1893, you decided as follows:

In adjoining farm homestead entries the party must fillfil the requirements of the
homestead law as to residence and cultivation, but will not be required to remove
from the land which he originally owned in order to reside upon and cultivate that
which he thus acquires utnder the homestead law, since the whole 160 acres are con-
sidered as containing one farm or body of land, residence upon and cultivation of a
portion of which is equivalent to residence upon and cultivation of the whole. Mr.
Vidrine having disposed of his original farm, his adjoining farm homestead entry
must fall as it has no basis on which to stand. Mr. Vidrine could not be allowed
credit for residence on his original farm for the three years (nearly) from December
14,1881, to November 1, 1884, and add the same to the two years residence upon and
cultivation of the land from March 10, 1890, to April 25, 1892.

By your said office decision of July 27, 1893, Vidrine was allowed to
make application to have the character of his entry changed to that of
one for settlement and cultivation, and when he could show five years
residence upon and cultivation of this land as required by law, he
would be allowed to submit final proof. He was informed through said
decision that in the event of his failure to appeal therefrom or make
application for change of entry, the proper steps would be taken look-
ing to the cancellation of the same.

Vidrine never appealed from your said decision, and he claims that
it was impossible for him to comply with the requirements therein as to
change of entry. le thereupon began looking about for some one to
whom he could sell the improvements he had placed on the land. He
found a purchaser in the person of Arcade Buller to whom he disposed
of his improvements for the sum of about $450.

In the mean time, on September 1, 1893, Johu L. Guillory filed an
application dated August 30, 1890, for entry of said land. fe made
the proper deposit of fees, the receipt of which was duly acknowl-
edged on same date.
- On November 6, 1893, Arcade D. Buller filed his application dated
September 2, 1893, for the same tract, accompanied by the proper
deposit. It is stated by Buller's counsel that his application was pre-
sented at the local office prior to that date, but that the same together
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with the fees was returned. This action was attributed to the change
of officers at the New Orleans Office wvhich occurred about that time.
The indorseinent, however shows that Buller's application was filed
on November 6, 1893.

Neither of the above applications was rejected upon l)resentation.
Ol March 3, 1894, a relinquishment by Vidrine was filed in the local

office bearing the note in type-writing, " To be used in the matter of
homestead application of Arcade D. Buller for the land relinqrfislted
by Vidrine, and applied for at the same moment by Buller.1' It seems
that this elinquishment was ade September , 1893, but was not
filed until above date. In view of said relinquishment, the local offlice
on April 7, t94, rejected the application of Gillory, for the reason
that the tract applied for was embraced in the homestead entry of
Arcade D. Buller.

Gnillory appealed to your office, and by letter of May 22, 1894,- you
affirmed the action of the local office, and i said decision you stated
as follows:

Since an application, to enter land which is not subject to entry at the time the
application is moare, confers no rights opon applicant (Hall et at v. Stone, 16 L. D.'
199), and as the applications of Gaillory anl Bnllor shold have been rejected iupon
presentation, they conl(l ot be recognized as pending applications at the date of
AVidrine'srelinqu1ishnient. Therefore,Buillerlyreuewiniglis applicatioii(asappears
from the note oil Vidrine's relinquishlmnent), on March 3, 1894, appuared as the first
legal applicant, and it was proper that his entry was allowed.

This decision was on the principle that Vidrine's adjoining farm
homestead entry was still alive, and so remained until March 3, 1894,
when cancelled for relinquishment; hence, no rights were gained by
filing applications prior to that date.

Under date of June 21, 1894, resident counsel for Guillory filed in
your office a motion for review of your said office decision of May 22,
1894. The principal errors assigned were substantially as follows: In
holding that Buller had the prior legal application on file when the
land became vacant; in not holding that the land was public and sub-
ject to. entry when Vidrine's final proof on his' adjoining farm home-
stead entry was rejected by your letter of Jly 27, 1893; in allowing
Bnller's entry upon his application of September 25, 1893, when the
record shows that he did not make a new application on March 3, 1894.

Resident counsel for Gui]lory contends, among other things, that if
the land was not public until the relinquisliment was filed, then Buller's
entry was illegal, the application being made prior thereto, citing Mills
v. Daly (17 L. D., 347); that, upon the theory that a new applicatio
on the part of Buller was necessary, it is insisted in the absence of an..
appeal by Vidrine or an application on his part for change of entry as
allowed by the 'action of July 27, 1893, said decision of. July 27, 1893,
was a final judgment and took effect from that date, citing Perrott v.
Connick (13 L. D., 598).
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By your office decision of September 6, 1894, you reiterated and
reasserted your conclusions of May 22, 1894, but modified said decision
to the extent of saying that in the presence of the adverse claim of
Guillory, your office could not allow Buller to perfect his entry by now
filing an affidavit, as it were nune pro tune showing that he was quali-
fied on March 3, 1894, to make entry. You therefore directed the local
office to call -upon the respective parties and allow them thirty days in
which to file new applications and new affidavits, for entry of said
tract. On receipt of such applications within the time prescribed, they
were to be treated as simultaneously made, and the local office was
then to allow said parties to bid for the privilege of perfecting entry.
The right of entry was to be awarded to the highest bidder, and the
local office was to allow his entry of record.

As heretofore shown, your office held that the land in question was
reserved from entry until the filing of Vidrine's relinquishment on
March 3, 1894. This was error. Any rights that Vidrine may have
had ceased upon his failure to appeal from your office decision of July
27, 1893, or to change his entry in accordance with the instructions
contained therein. He had sixty days within which to comply with the
terms of said decision. Upon his failure to do so the said decision
became a final judgment, and the land thereby became subject to entry
by the first legal applicant. Within that time and to that extent your
office was correct in holding that the land was not subject to entry, and
that applications made within that time should have been rejected.

It will be observed that Guillory's application was filed September 1,
1893, which was prior to the expiration of the time allowed Vidrine by
your office decision to exercise his alternative right of appeal or to
change his entry, which said decision did not of necessity become'a final
judgment until the expiration of sixty days from the date it was ren-
dered. Guillory never renewed his said application. Buller's applica-
tion was filed November 6, 1893, after the expiration of the sixty days,
when the judgment of your office had become final and the land thereby
released from any rights Vidrine may have had, and subject to entry.
Heuce, the application of Buller to enter the land having been made
after it became subject to entry, his rights are superior to those of
Guillory.

As previously set out herein, counsel for Guillory contends that, under
the ruling in the case of Perrott v. onuick. (13 L. D., 598), in the
absence of an appeal by Vidrine on an application on his part for
change of entry, your office decision of July 27, 1893, was a final judg-
ment and took effect from that date. This contention is not well made,
for the reason that, as heretofore shown, your, said office decision could
not become a final judgment until the expiration of the time allowed
Vidrine to appeal or change his entry. Hence, the doctrine announced
in Perrott v. (Jonnick, supra, can not be made to apply to this case.

At the same time, no rights could be secured by filing applications to
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enter during the period allowed Vidrine to appeal or change his entry,
as the land was thereby reserved subject to his rights, and no such
-applications should have been received. The proper procedure in such
cases is stated in the recent case of Cowles v. Huff et al. (24 L. P., 81),
as follows:

That no application to make entry will be receivedby the local officers during the
time allowed, for appeal from a judgment of cancellation of an entry; but in all
such cases the land involved will not be subject to entry or application to enter until
the rights of the entryman have been finally determined, until which time lo other
rights, inchoate or otherwise, can attach.

It has been determined that your decision of July 27, 1893, was a
judgment of cancellation, which became final upon Vidrine's failure to
appeal within the time allowed. No application to enter could attach
within that time. Buller was the first to file after the land became
subject to entry; hence, he was the first legal applicant.

In support of the holding that your office decision of July 27, 1893,
was a j udgment of cancellation, it will be observed that by said decision
Vidrine was served with notice of what he might expect from your
office. He was presented with the alternative of changing his adjoin-
ing farm entry to a settlement entry, to be followed by residence and
cultivation sufficient to make a five years' showing, or in the event of his
failure to do this, or to appeal from your said decision, he was informed
that proper steps would be taken looking to the cancellation of his
entry. Vidrine took no action. The language of your said office deci-
siou is construed to be equivalent to a judgment holding Vidrine's entry
for cancellation, unless within sixty days from notice lie should comply
with the requirtments contained in said decision.

It will thus be seen that there is no middle ground for these parties
as suggested in your office decision of September 6, 1894. Buller's
application must either be accepted or rejected. He either has rights
sufficient to entitle him to entry of this land or he has none. Any
rights he may have were secured by his application filed November 6,
1893. If he secured any rights whatever by his said application, they
were such as to entitle him to the land in toto, and not merely such as
would entitle him to an equal bid for it with.some other party.

Your decision of September 6, 1884, is accordingly so modified as to_
allow Buller's application to make entry, and the same will be made of
record.
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INDIANT LANDS---ALLOTMENT-TRUST PATENT-CANCELLATION.

UULL ET AL. V. INGLE.

The issuance of a trust patent on an Iidian allotment terminiiates the jurisdiction of
the Secretary of the Interior over the lands covered tereby as public lands, and
he consequently has no authority, in the absence of special statutory provision,
to cancel such patents for the purpose of correcting erroneous allotments.

The authority conferred upon the Secretary of the Interior by the act of January 26,
:1895. to cancel a trust patent. in order to correct a mistake in the allotment, is
limited to cases in which the alleged error is one oi those specifically named in
said act.

Assistanbt Attorney-General Liovberger to te k&ceetary of the Interior,
February 1, 1897. (W. C. P.)

* On October.12, 1896, Acting Secretary Sims referred to me certain
papers in the matter of Sylvester Hull et at. . Jane Lingle, involving
the NE. of Sec. 24, T. 37 N., 1. 5 W., M. D. 1., California, with a
request for an opinion thereon. Afterwards on Noveznber 20, 189(i, the
papers in regard to hearings ordered on certain approved Indian
allotments involving a similar question were also referred to me for an
opinion. Still later on December 3, 1896, the papers in the matter of
an allotment~to Lizzie Bergen involving a similar question were also
referred to me for an opinion. The Commissioner of the General Land
Office has since requested that all these matters be considered together.

The question iv.lved is as to te effect of' a trust patent issued upon
an Indian allotment under the provisions of te at of February 8, 1887
(24 Stat., 388), and the act amendatory thereof approved February 28,
1891 (26 Stat., 94) and the jurisdiction of this Depaptument to cancel
the same.

In the case of Bull v. Ingle the Commissioner of the General Land
Office recommended that a hearing be ordered to determine the charac-
ter of the land with a view to the cancellation of Ingle's trust patent,
if it should be determined it was mineral in character as alleged by
Hull, reference being made to the act of January 26, 1895 (28 Stat.,
641), as authorizing such action. The papers being referred to this
office for an opinion mny predecessor on June 8, 1896, submitted his
opinion holding that the case did not come within the purview of said
act of 1895.

The Commissioner restibmits the matter and states his reasons for
so doing as follows:

After a careful consideration of the matter I feel constrained to direct attention to
the fact that the Hon. Assistant Attorney General, in rendering the opinion referred
to omitted to consider what is regarded by this office, with all deference, as the
determining point in the matter, viz: the particular nature of the so-called patent
in question, and it is in view of this that I venture to again direct attention to the
ease.

This is, as the Commissioner of the General Land Office says, a very
important question, but it must be borne in mind that the interest of
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the Indians, who are so often described as the wards of the govern-
ment, is as much entitled to consideration as is that of white claimants
or of the government itself.

The allotment act contains the following provision in regard to
patents:

That upon approval of the allotments prov-ided for in this act by the Secretary of
the Interior he shall cause patents to issue therefor in the name of the allottees,
which patents shall be of the legal effect, and declare that the United States does
and will hold the land thus allotted for the period of twenty-five years, in trust for
the sole use and benefit of the Indian to whom such allotment shall have been made,
or in case of his decease, of his heirs according to the laws of the State or Territory
where such land is located, and that at the expiration of said period the United
States will convey the same by patent to said Indian, or his heirs as aforesaid,.in
fee discharged of said trust and free of all charge or incumbraDce whatsoever.

The Commissioner of the General Land Office takes the position
that the title held by an Indian alottee under the first or trust patent
is an equitable title only, that an entrymnan under the public land laws
after the issuance of final receipt holds alko a equitable title, that
this Department has authority to cancel an entry illegally allowed and
therefore it must have authority to cancel a allotment trust patent
illegally allowed. In other words, his position is that the Indian
allottee stands in the same position during the trust period of twenty-
five years as does an entryman (luring the period between the date of
final entry and the issuance of patent thereon. If' this theory is to
prevail the Indian allottee is placed at a great disadvantage as com-
pared with the citizen entryman. In the one case the period within
which the title remains sulject to attack is the full trust period of
twenty-five years while in the other it is theoretically nothing and
practically but a comparatively short time. This is not the position
that one whose interests the government is bound to protect in all
points should be forced to occupy.

Another fact that should be taken into consideration in this matter
is, that allotments are made by the agents of the government. The
allotment act contains the following provision:

That the allotments provided for in this act shall be made by special agents
appointed by the President for such purpose, and the agents in charge of the
respective reservations on which the allotments are directed to be made under
such rules and regulations as the Secretary of the Interior may from time to time
prescribe.

While this provision refers specifically to allotments to reservation
Indians, yet in the following section it is provided that allotments to
non-reservation Indians shall be made "in quantities and manner as
provided in this act for Idians residing upon reservations." The
responsibility is at least as strong pon the government as upon the
allottee to see that the allotment is proper in all respects. While
these facts may not go directly to the question of the authority of this
Department, yet they should be borne in mind in the discussion of
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that question because they show the peculiar position of the govern-
ment in its relationship to the allottee. In these matters the gov-
ernment is the grantor, also the trustee, and at the same tine it is the
guardian of all the interests of the allottee as an Indian.

The policy of inducing Indians to break up their tribal relations and
to take lands in severalty was adopted as a means of advancing them
towards civilization. It was recognized, however, that they would not
have an adequate conception of the value of property and would not in
'all probability be able to preserve their holdings if left unrestrained,
and hence the salutary provision that the United States would hold
the land in trust for the period of twenty-five years. The provision was
made solely in the interest of the Indian, and to secure him. inthe pos-
session of the land until he should become able to protect himself
therein.

The-act of July 4, 1884 (23 Stat., 96), provided that Indians who had
located or should locate upon the public lands might avail themselves
of the provisions of the homestead law " as fully and to the same extent
as may now be done by citizens of the United States," and provided
for patents in the same words as were afterwards used in the allotment
act of 1887 hereinbefore quoted. It would certainly be most unjust
and inequitable to the Indians to hold that their title under the home-
stead law was subject to attack before this Department for twenty-
five years longer than the title of a citizen might thus be attacked, yet
the language in the act of 1884 conferring upon Indians rights under
the homestead law is the same as that of the allotment act, and if it be
held that this-Department has authority to cancel patents issued under
the latter act it must necessarily be held that it has authority to cancel
those issued under the homestead law. The manifest injustice in this
holding is of itself a strong argument against its adoption.

These allotment or trust patents have been onsidered by this
Department as having the-same effect as other patents in ousting the
Department of jurisdiction, in the premises. The fact that they have
been thus treated is an argument in favor of the continuance- of the
rule. That is, no change should be made unless it be clear that this
practice is radically wrong.

We have also a legislative declaration as to the extent of authority
in the Secretary of the Interior in the premises in the act of January
26, 1895, supra, conferring upon him power to cancel such patents in
those cases where a double allotment has been made or a mistake has
been made in the description of the land, If it had been understood
that the power to cancel a pattent, wrongly issued, existed, it would
have been unnecessary to enact the law of 1895. While the fact that
Congress took this view of the matter should not be considered as
decisive of the question, it is entitled to consi(leration, and should be
given weight as an argument in support of the position that the Secre-
tary had not, before that, authority to cancel such patents even though
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illegally issued, and has not now authority in that direction beyond
that conferred upon bin by said act.

The provision that these lands should be held in trust for the Indian
was made for his benefit and protection. In his opinion of July 27,
1888 (19:Op. Atty. Gen., 161), Acting Attorney General Jenks, referring
to said provision, uses the following language:

But Cougress has not deeined it safe, in making the. Indian a freeholder, to give
him at once the same control over the land as other freeholders enjoy. The legisla-
tiou above mentioned deprives the Indian settler of the right of conveying or
encumbering the land, in any way, for a period stated, or provides that it shall be
held by the United States for a given time in trust for the sole use and benefit of the
Indian, and, at the expiration of such time, be conveyed to him by patent.

Further on in said opinion he says:

It is true that the Indian who gives up his wild life has taken a great step in the
direction of becoming a citizen, but his situation as a member of a civilized commu-
nity exposes him to dangers which call for the fostering care and protection of the
government, without which the attempt to make him a useful citizen must fail
necessarily. It is only after a considerable period of probation that he ca be
educated to understand the dignity and responsibilities that belong to citizenship
and the ownership of property, and it is to protect him, while receiving this
education, that congress has placed the above mentioned restraints upon his
property rights.

If it be true, and it will not be seriously disputed, that this provision
was made i the interest and for the benefit of the Indian, it should
not be so administered as to operate to his disadvantage. It is the
duty of those charged with the administration of such a law to so con-
strueit as to most certainly attain the end contemplated, while, at the
same time doing no violence to the language used. If the duty devolv-
ing upon the trustee in this case were simply that of executing tie
patent at the end of the specified period, the trust would be a simple
or dry one, and it might perhaps be properly held that the full legal
title vested at once i the csti. que trust. The trustee here has, how-
ever, other and further duties in connection with the trust. This fact
is clearly set forth by Attorney General Garland in his opinion of Jan-
uary 26, 1S89 (19 O). Atty. Gen., 232) as to the right of the allottee to
sell and cut timber standing upon the lands allotted to him. After
mentioning the provisions of the act of February 8, 1887, supra. as to
the issuance of two patents he nuses the following language:

Prior to the issuing of the second patent the United States is to act as trustee of
the lands. This relation as to the lands is substitnted for the guardianship ereto-
fore exercised over the tribe. For twenty-live years, or longer, the obligation exists
to see that the intent of the law shall be faithfully carried out, and no. unlawful
waste committed either by the estei pu tst or any one else.

For the proper execution of the trust as thus considered it is njeces-
sary that the legal title should rest in the trustee, and it follows there-
fore that the allottee takes under the first patent an equitable title
only. It does not necessarily follow, however, that the Secretary of
the Interior has authority to cancel that first or trust patent. It
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would seem that a due regard for the rights of the Indians would
require that they be treated as if a third party had been named as
the trustee. If that had been done this Department could have Do
greater authority in the premises than it has weith respect to other
patents. This position is in entire accord with the spirit which should
govern all dealings between the government and its wards, and should
be assumed and adhered to, unless the law makes it the plain duty of
the Secretary to do otberwise. It should be borne in mind in the deci-
sion of this question, not only that the United. States in these trans-
actions stands as grantor, as trustee and as guardian for the Idians,
and that the Indiaii is grantee and ward, but also that the Secretary
of the Interior must act in two capacities, first, as the agent and officer
of the governmnenlt in charge of all business pertaiinig to the public
lds, and[ second as the one in charge of Indian affairs. In his first

capacity he approves the allotmnent selections and causes a atent to
issue as provided by law. When a tract of land is selected for n
allotment it is thereby reserved from other disposition pen(ling final
action upon that selection, but when that hial action is taken by the
issuance of the first or trust patent the land is thereby finally disposed
of and is no longer in any sense public land under the control of the
Secretary of the Interior in his capacity of the officer in charge of
business pertaining to the public lands. His work in that capacity is
completed, and lie is relieved of control of the land i that capacity
just as effectually as if all further duties in respect to said land had
been devolved upon an entirely different officer of the executive depart-
ment. From the time of selection or at least from the time of approval
thereof to the issuance of the first patent the duties of the Secretary
in respect to said land are mixed. He still has a certain degree of
control over it as public land and at the same time he is to care for it
as guardian of the Indian, but from the date of the trust patent he is
vested with the care and control of the land solely as agent of the
trustee and as guardian of the allottee. His duty then is to protect
the Indian not only in the present use and enjoyment of the property
but also as to his future use and enjoyment thereof. If the dual char-
acter of the Secretary of the Interior be borne in mind, it will be easy
to determine the point at which his jurisdiction over the land as public
land ceases and his control of it as the property of the Indian begins.
That point of time is the (late of the issuance of the first patent pro-
vided for by the law, by which the present equitable estate in the land
is granted to the allottee, and the ultimate fee simple is guaranteed
him.

In dealings between the government and its wards, the Indians, all
matters of doubt should be resolved in the interest of the Indian.
Thus, if the authority of the Secretary of the Interior to cancel the
patents in question weie doubtful, I should be constrained to advise
against its exercise. As a rule, the powers of an executive officer are
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not to be enlarged by implication in the direction of encroachment
upon the functions of the judiciary. While this rule obtains generally
it is especially applicable here where the enlarged powers if used at
all would be i derogation of the interests of the Indians.

Many mistakes have probably been made both in the way of making
allotments of land not subject to disposal in that manner and by award-
ing allotments to persons not entitled thereto. This work is to be done
by agents of the government, and such mistakes must be due, at least
to a considerable extentj to the carelessness of the agents charged
with that duty. I gather from the papers before me that this fct has
been recog nized both by the Conimnissioner ot the General Land Office
and by the Conmissionier of Indian Affairs, and that steps have been
taken to prevent such mistakes as far as possible in the future. In the
instructions issued by Secretary Smith on June 15, 1890 (22 L. D., 709),
the respective duties of those two officers are define(. that of determin-
ing as to the statns of the applicant being left t the Indian Office, and
that of determining the character of the allotment and the right of the
allottee being left to the General Land Office. If the machinery now
entirely under the control. of the government be properly handled the
great evils which it is claimed the Department should have te l)owver
to correct would be prevented. It would be a dangerous policy for the
executive department to assumie powers properly belonging to the
judiciary, in the absence of express legislative authority for the par-
pose of correcting evils, the existence of which ould have been pare-
vented under the authority clearly belonging to the execative.

That mistakes will occur is quite certain but such cases have been
inI part at least, provided for in the act of January 2, 1895, and if it
be absolutely necessary to the proper administration of the law that
the powers of the Secretary should be still further extended, Congress
should be asked to enact such laws as fray be necessary to that end.

The Commissioner of the General Land Office in his letter submitting
this case says:

Ihavenotreferred herei totbe act of January 26,1895 (28 Stat.,641), as authority
for this proposed action as I ln of the opinion that said act was passed merely to set-
tle aily possible doubts which might have existed in the minds of some persons as to
the authority of the Department to cancel such so called patents. Thepowerto do
what is authorized by said act existed before its passage, and would exist were the
act repealed.

In the matter of the allotment of Lizzie Bergen subsequently sub-
mitted, which he asks to be considered in connection herewith he argues
that a patent issued upon an allotment covering lands chiefly valuable
for the timber thereon was erroneously and wrongfully issued within
the purview of said act of 1895, and therefore should be canceled under
the authority vested in the Secretary by that act. I have therefore
examined that question in connection with the opinion submitted by my
predecessor. The provisions of said act, and the reasons set forth for
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the conclusion reached in said opinion are embodied in the following
quotation therefrom:

The act of January 26, 1895 (28 Stat., 641), reads as follows:
"That in all cases where it shall appear that a double allotment of land has here-

tofore heen, or shall hereafter be, wrongfully or erroneously made by the Secretary
of the Interior to any Indian by an assumed name or otherwise, or where a mistake
has been made or shall be made in the description of the land inserted in any patent,
said Secretary is hereby authorized and directed, during the time that the United
States may hold the title to the land in trust for any such Indian and for which a
conditional patent may have been issued, to rectify and correct such mistake and
cancel any patent which may have been erroneously or wrongfully issued, whenever
in his opinion the sa-me ought to be cancelled for error in the issue thereof, or for the
best interests of the Indian, and if possession of the original patent cannot be
obtained, such cancellation shall be effective if made 'upon the records of the General
Land Office; and no proclamation shall be necessary to open the lands so allotted
to settlement."

The patent here in question is a trust patent and therefore of the class contem.-
plated by said act. The mistake if any, in the issuance of said patent is not one
which is specifically mentioned in said act. The authority to cancel it, if it exists
at all, must be under the very general expression, " and cancel any patent which
may have been erroneously and wrongfully issued, wherever in his opinion the same
ought to be cancelled for error in the issue thereof." If these words be read by
themselves they might be held to authorize the cancellation of any patent whatever,
but the context plainly shows that it must be limited to trust patents issued to
Indian alottees, I am inclined to the opinion that it, must be further limited and
held to refer to those trust patents only which rest upon mistakes of the character
mentioned in the first part of the act. f it had been intended to authorize the can-
cellation of any trust patent erroneously issued, then it was entirely unnecessary to
specify any class of mistakes which might be corrected. It would have been suffi-
cient to say: The Secretary of the Interior is hereby authorized and directed to
cancel any trust patent issued to an Indian allottee whenever in his opinion such
patent has een erroneously and wrongfully issued."

To hold that this act is to be construed as if it read thus would be to say that the
first half of the law- as it reads in the books is without meaning. This would be
to violate that elementary rule of construction, which requires that all parts of a
statute must, if possible, be given effect. To follow that rule in this instance it is
necessary to say that the Secretary was authorized to correct certain mistakes in
allotments and to cancel any patent issued upon such erroneous allotment. Such
construction gives effect to all parts of the act and does no violence to the language
used.

This act enlarges the jurisdiction of the Secretary of the Interior and confers
upon him powers theretofore exercised by the courts only, and is therefore to be con-
strued strictly and held to authorized action in only those cases coming clearly
within the meaning of the law.

In the case under consideration the party was entitled to an allotment and the
land applied for was properly described in the patent. Upon the record, as then
made up, the patent was properly issued. It is now alleged, however, that the
proof upon which the allotment and the patent in question was issued was, as to
the character of the land, false and fraudulent. If the construction of said act, as
set forth above, be the correct one, this case does not present such a mistake as is
contemplated by this law.

The question as to the character of this land was necessarily considered before
the issuance of patent, and the conclusion was reached, and correctly so upon the
record, as then made up, that it was of the character contemplated by the laws
authorizing allotments. It is now asserted that this judgment was wrong and the
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Department is asked to reopen the matter, make a further investigation and reverse
its former judgmenut. I do not think the law in question demands such action.

The- propositions laid down here axe sound and the conclusion
reached logically follows from said propositions. It will not do to
assume that the Secretary of the Interior has authority to exercise the
functions properly belonging to the courts simply because fraud has
been committed in connection with some of these allotments.- No
doubt patents have been procured under other laws through fraud, but
it would not be argued that the Secretary therefore has jurisdiction to
investigate such cases and authority to cancel the patent if -he shall
determine it was wrongfully issued. The authority conferred by the
act of 1895 may not be extended by implication, but must be linited
to those cases clearly coming within the letter of the law. I find no
good objection to the conclusion reached in my predecessor's opinion.

After a full consideration of this matter I conclude and so advise
you that the Secretary has no authority to cancel the trhst patent
heretofore issued in this case.

Approved:
DAVID . FRANCIS,

Secretary.

CONTEST-PREFERENCE RIGHT OF ENTRY.

HODGES ET AL. V. COLCORD.

The preferred right of a successful contestant is not defeated or impaired by adverse
settlement claims acquired subsequent to the entry nuder attack.

The right of a successful contestant accorded by section 2, act of May 14, 1880, is
not dependent upon the truth of the charge as laid, if the cancellation of the
entry is the result of a contest prosecuted in good faith.

Secretary Francis to the Commissioner of the General Land Office, Eel-
(I. H. L.) ruary 27, 1897. (R. W. H.)

1 have considered the appeals of James L. Hodges and William C.
Runyon from your office decision of October 3, 1896 (on review), dis-
missing: their contests and allowing the. entry of Colcord to remain
intact.

This case involves lots 2, 3, 12, 13, 14, 15, and 18 of Sec. 30 T. 11 N.,
R. 3 W., Oklahoma district, T.

Most of the facts as they appear in the record have been heretofore
stated in departmental decisions of December 1, 1894 and April 12,
1895, in the case of Simpson and Coleord v. John Gaymon, and are fully
set forth in your decision of October 3, 1896, from which the present
appeals are taken, so that only such portions as are material to the
pending issues need be here repeated.

Upon a hearing as to the land in question between Colcord and Gay-
mon, upon the charge of disqualification by reason of Gaymon having
entered the Territory during the prohibited period,--in which the
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application of Hodges to intervene was denied-the local office decided
in favor of Gaymon, and Colcord appealed.

On March. 21, 1893, your office he]ld that while Gaymon was i the
Territory at the time of the opening-working for the A., T. & S. F.
B. R. Co. ol its right of way, he gained no advantage therefrom-and
affirmed te decision below denying- the application of Hodges and
dismissing the contest o Colcord.

This decision caine before the Department for consideration upon
the appeal of Colcord, the motion for review of Hodges (which was
not acted on by your office), and a third contest filed by Runyoi on
April 13, 1893, alleging prior settlement ad the disqualification of
Colcord. Hodges also filed a supplementary affidavit of contest mak-
ing the same charges.

While the case was pending before the Secretary, to wit, on April
12, 1893, Gaymou filed his relinquishment of the tract, and Colcord
made homestead entry No. 6850 of said land.

On December 1, 1894, the Department, having in view the rights of
all parties, held that 'upon the cancellation of Gaymon's entry by his
voluntary relinquishment, all contests pen(ling against it necessarily
abated. There remained nothing for the Department to do, and the
case was closed," thus denying Hodges' motion. for review "but with-
out prejudice to any rights which Hodges may lawfully assert and
maintain against the present entryman." The papers in the case of
Runyon were returned for appropriate action.

* Upon this decision, your office, oil January 5, 1895, directed a hear-
ing on the charges of Hodges and Iunyon againt Colcord.

Before said hearing was had, however, a motion for review of the
departmental decision of December 1,1894, was filed by Colcord, insist-
iing that the Department erred in not awarding him the preference
right of entry by reason of the statement made in .the relinquishment
of Gaymon.

Although said motion for review was denied, the Department, i its
decision thereon of April 12, 1895, said:

Gaymon's relinquishment, written on the back of his dnplicate receipt, is in these
words and figures following: "I hereby relinquish all my right to and interest in,
and to the government of the United States, and ask that ty entry be canceled of
record. This relinquishment is made for the reason that my entry is voidable, for
the reason that I was in the Oklahoma country at noon of April 22, 1889, and so held
by the decision of the supreme court of the United States in the case of Smith .
Towvnsend.

Jon GAYMON.

Subscribed and acknowledged before me this 12th day of April, 1893.
D. D. LAc11, Req ie.e

It is evident by this that the relinquishment of Gaymon was induced by the contest
of Coluord, and the right of a successful contestant is superior to the right of any one
who has not a right superior to that of the entryman whose entry was in contest.
But as a hearing has been ordered upon the application of Hodges to contest Col-
cord's entry, no judgment will be rendered in this case, in advance of such hearing.

The rights of the respective parties can then be determined.
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At the hearing had in the ease of Hodges and Runyoll against (Col-
cord, on September 20,1895, Colcord moved to dismiss said contests, for
the reason that neither of said plaintiffs alleged sufficient facts to show
a superior right to that of Gaymon, the former entryman.

The evidence introduced by Hodges and Runyon showed that Hodges
had, resided on said land since July 22, 1889; Rtunyon since May 13,
18'.30, and boleord since 1893, and that (Colcord had paid (Gaymon $50
for his reliiiquishinent, but no evidence was introduced to show the
disqualification of olcord.

Colcord introduced no evidence but elected to taud upon his said
motion to dismiss, and upon " the record affectingthis tract of land."

On October 25, 1895, the local office rendered a decisionL recomnueid-
ing the dismissal of said contests, basing its action upon the opinion
expressed by the Department, relative to said relinquishmnent, and the
right of a successful contestant, in its decision of April 12, 1.895 (upra).

Upon the appeals of Hodges and unyoni your office, on April 29,
reversed said local ffice decision and denied to Colcord the Reference
right to make entry of the land, holding that said departmental deei-
sion of April 12, was not res judicata upon this point, and that whether
Colcord acquired any right to said land by virtue of his contest depended
upon whether the charge of disqualification against Gaymon is true.
In.its decision upon Colcord's motion for review (October 3,1896) your
office used this language:

It is apparent that the decision of this office now sought to be reviewed, roisinter-
preted the decision of the Secretary, which clearly held that Gaymon's relinquish-
ment was the result of Colcord's contest, and that his right was superior to the
right of any one whose settlement was not made prior to the entry of Gaymon.
But independently of said decision such should have been the ruling of this office;
The record shows as well as the relinquishment of Gaymon, that he was in the
Territory at the hour of the opening and therefore under the decision of the supreme
court of the United States in the case of Smith v. Townsend he was clearly dis-
qua]ified. It was unnecessary to introduce evidence upon this point. As Hodges
and Rnyon failed to show any settlement upon the tract in controversy prior to
the entry of Gaymon, they could ot, by a settlement made thereafter, and while
the land was covered by said entry, and subject to Coleord's contest, gain any rights
by their settlement. Hence the decision of the local office dismissing the contests
of Runyon and llodges was correct and should have been affirmed.

Your office, therefore, granted the motion for review, dismissed the
contests, and allowed the entry of Colcord toremain intact.

The thirty-four specifications of error, in which the judgment here
complained of is assailed by the attorney for Hodges, may be general-
ized so as to bring the material issues in the case within the scope of
these two questions:

1. Did your office err in reviewing and setting aside its decision of
the 29th of April, 1.8961

2. Was there any circumstance connected with the relinquishment
of Gaymon, which adversely affected Colcord's right to enter the land;
either as the first applicant therefor after it became subject to entry,
or, as a successful contestant in the exercise of his preference right?
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It appears to me that the claims of Hodges and Runyon rest upon no
other basis than that. of settlements upon land, which, at the time, was
covered by the entry of Gaymon. It had been segregated from the.
public domain by proper official action. No one could acquire any
present right to it while in this condition. A settlement upon it; with
a view to the initiation of an adverse claim:-if not amounlting to a
trespass under the doctrine of Atherton v. Fowler (96 U. S., 513) is
certainly without any legal status (Maggie Laird, 13 L. D., 502).

There is a line of cases to which attention is called in the argument
of Hodges' attorney, in apparent conflict with this doctrine, which
holds that a settler on land covered by the entry of another acquires a
legal status as against the government the instant such entry is relin-
quished, and the right thus acquired is not defeated by the entry of a
third party immediately following such relinquishment. (McGowan v.
McCann, 5 L. D., 542; Fosgate v. Bell, 14 L. D., 459; Poole v.
Moloughney, 11 L. D., 197).

In all of these cases-the settler being upon the land at the moment
itbecame a part of the public domain and subject to entry-his right
of priority was recognized as superior to that of a third party whose
claim rested. upon in entry subsequent. to the, settlement. The relin-
quishment had no other effect than to relieve the land from ineumbrance
and open p the other questions upon which the decisions turned.
But in the case at bar the question is whether Gaymon's relinquish-
ment was the result of Colcord's contestl

If this be the fact Colcord had a preference right of entry which
nothing could defeat except his own disqualification, or a right superior
to that of Gaymon, the original entryman.

It is unnecessary to pass upon the conflicting interpretations of the
departmental decision of April 12, 1895, as given in your office decisions
of April 29, 1896, and October 3 1896, respectively, further than to
hold that the judgment of the Department in said decision was sus-
pended to await the issue of the hearing which had been ordered upon
the application of Hodges to contest Colcord's entry. Said decisions
however, did express a very decided opinion "that the relinquishment
of Gaymon was induced by the contest of Colcord," and, also, that:
"the right of a successful contestant is superior to the right of anyone
who has not a right.superior to that of the entryman whose entry was
in contest."

This language-in view of the expressed purpose to render no final
judgment in the case-must be regarded as dicta and having o.other
effect than a preliminary intimation to the contestants that, unless a
right superior to Gaymon's was established at the hearing, the prefer-
ence right of Colcord would not be affected.

As neither Hodges nor Runyon alleged actual settlement prior to
Gaymon's entry, and as their contests were subsequent in date of
filing to the contest of Colcord, there was no error in rejecting Hodges
application to intervene in the latter.
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The only issue was as to Gaymon's disqualification, by reason of
having entered the territory during the prohibited period.

Upon that issue-Simpson, who had filed the first contest, having
abandoned it, Colcord, as next in order, had the right of way as against
Hodges and Runyon. No rule is better settled than that contests are
entitled to precedence in the order of their filing at the local office.

The record shows that Colcord was diligent in the prosecution of his
contest, and that it was pending on appeal before the Hon. Secretary,
at the time Gaymon's relinquishment was filed.

The question of Gaymon's disqualification by reason of his presence
in the Territory during the prohibited period has not been passed upon
by the Department, and it is unnecessary to pass upon it now for the
reason that it ceased to be an issue when he relinquished his entry.

Section 2 of the act of May 14, 1880, declares that

in all cases where any person has contested, paid the land office fees and procured
the cancellation of any pre-emption, homestead or timber-eulture entry he.
shall be allowed thirty days ..... to enter said lands.

There is nothing in the language here used which makes the prefer-
ence right of the contestant dependent upon the truth of the charge of
disqualification of the entryman. If the cancellation of the entry-
whether by the relinquishment of the entryman, or the judgment of
the Land Department-was the result of the contest, the preference
right of entry inures to the contestant by operation of law.

The authorities agree that a relinquishment filed during the pend-
ency of a contest is presumptively the result of the contest, (Webb v.
Loughrey et al., 9 L. D., 440, and cases therein cited) and I find nothing
in the record to overcome this presumption in the case at bar.

It is contended that it was the $650 paid by Colcord which moved
Gaymon to make his relinquishment, and that Gaymon's statement
(indorsed on his duplicate receipt) that:
This relinquishment is made for the reason that my entry is voidable, for the reason
that I was in the Oklahoma ountry at noon of April 22, 1889, and so held by the
decision of the supreme court of the United States, in the case of Smith v. Townsend,

is untruthful. The facts and circumstances of the case lead me to a
different conclusion.

Gaymon had resisted olcord's contest at the hearing before the
local office, and again, when it came before your office on Colcord's
appeal, and still again, when it came on further appeal before the
Department. In fact, Gaymon did not relax his hold upon his entry
until the supreme court rendered its decision in the case of Smith v.
Townsend (149 U. S., 490)-a decision from the court of last resort,
upon a state of facts, similar in nearly every respect, to the facts in his
own case.

This decision was upon the 3d of April, 1893, and Gaymon's relin-
quishment was ten days thereafter, to wit, on April 13th, 1893. It
would be contrary to every sound principle of deduction to conclude

10671-VOL 24 15
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that Gaymon would have continued to rely upon the decisions of the
local. office holding him. to be qualified-although affirmed by your
office-in the face of a decision of the supreme court holding the
contrary view.

I have, therefore, no doubt whatever that Gaymon7s relinquishment
was induced by the belief that the charge of dis(ualification as made
in Colcord's contest would be sustained by the Department, on the
authority of Sith v. Townsend. That he should desire under such
circumstances to save the cost of his improvements and of the labor he
had expended upon his entry, by its relinquishment, was natural, and,
cannot with fairness, be assailed as fraudulent.

His offer to sell to Hodges-so far from being an indication of bad
faith-is, to my mind, a proof that there was no collusion between
Gaymon and Colcord.

The case of Cullins v. Leonard (17 L. D., 412), cannot be followed in
the case at bar, for the reason that Leonard's contest was in bad faith
and speculative-as he had held Pentz' relinquishment in his posses-
sion during the pendency of his contest against PentZ' entry, and
frequently offered the same for sale.

The conclusions reached in your office decision (on review) of October
3, 1896, are affirmed. The contests of Hodges and Runyon will be
dismissed and the entry of Colcord. allowed to remain intact.

RAILROAD GRANT-FORFEITUIRE-ACT OF JUNE 22, 1874.

ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. v. THoiqPSON.

The conditions on which the extension of time for the completion of the road was
given by the act of June 22, 1874, operate as a, revocation of the grant to the
extent of the rights of actual settlers at the date thereof; and the protection thus
given such settlers is effective, even though the lands were listed under the grant,
and such list approved prior to the passage of said act.

Secretary Francis to the Commissioner of the General Land Offce, eb-
(I. H. L.) rmary 27, 1897. (F. W. C.)

The record in the case of the St. Paul, Minneapolis and Manitoba
Railway Company v. Peter Thompson, involving the N. I of the SW.-'
and the N. t of the SE. 4 of Sec. 11, T. 148 K., B. 49 W., Crookston
land district, Minnesota, was forwarded with your office letter of
December 19, 1893, on appeal by the company from your office decision
of July 20, 1883.

It appears that the appeal was duly filed in time but the same was
mislaid and for that reason the record therein was not forwarded at an
earlier day.

The tract involved is within the primary limits of the grant for said
company upon the line known as the St. Vincent Extension of said
road, as shown by the map of definite location filed and accepted
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December 19, 1871. The grant made to aid in the construction of this
part of the road was by the act of March 3, 1871.

The road was required to be completed by March 3, 1873, but the
time was extended to December 3, 1873, by the act of March 3, 1873
(17 Stat., 631). The company failed to complete the road within the
time allowed, and by the act of June 22, 1874 (18 Stat., 203), the time
was again extended to March 3, 1876, pon the following conditions:

That all rights of actual settlers and their grantees who have heretofore in good
faith entered upon and actually resided on any of said lands prior to the passage of
this act, or who otherwise have legal rights in any of such lands, shall be saved
and secured to such settlers or such other persons in all respects the same as if said
lands had never been granted to aid in the construction of the said lines of railroad.

The company listed the land November 28, 1873, which list was
approved by this Department April 30, 1874. Under the instructions
contained i your office letter of September 3, 1874, which directed
that " settlers upon the lands of the St. Vincent Extension .
who were actual settlers at the date of the act of June 22, 1874, and
applied to file within the legal period, are protected by the statute and
their filings may be received, etc., Thompson was permitted to file
pre-emption declaratory statement for this land, in which settlement
was alleged May 28, 1874.

By letter of March 28, 1882, the local officers forwarded Thompson's
appeal from their action rejecting his tender of proof and payment
upon his filing covering this tract for the reason that the tract had
been duly listed by the said company, as before stated. It was upon
a tender of this proof and payment that the present controversy arose,
the matter being considered in your office decision of July 20 1883, in
which it was held that as Thompson's entry was made subsequent to
the expiration of the grant of December 3, 1873, the same comes
within the provisions of the third section of the act of April 21, 1876,
and is therefore confirmed. Your office decision therefore directed
that Thompson be permitted to make final entry of the land; from
which action the company appealed to this Department.

As thus presented, the case is in all, important particulars similar to
that of Tronnes v. St. Paul, Minneapolis and Manitoba Railway Com-
pany (18 L. D., 101), wherein it was held (syllabus):

The act of June 22, 1874, extending the time for the completion of the road, in
aid of which the previous grant had been made, and protecting the rights of actual
settlers at the date of said act, required the couipany to file its acceptance of the
terms imposed thereby, but the protective provisions therein, for the benefit of
settlers, are not dependent upon the company's acceptance of the act.

The conditions on which the extension of time was given by Congress in said act
operate as a revocation of the grant to the extent of the rights of actual settlers at
he date thereof. It is in effect an extension of the protection intended to be given
by the excepting clause in the original grant, and is applicable to all lands whether
patented or otherwise.

The certification of lands prior to the passage of said act in no wise affects the
Tight of an actual settler protected thereby, nor does it embarrass the Department
in extending to such settler the protection of said act.
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For the reasons given in said decision your office decision, recogniz-
ing the filing by Thompson as against the grant to said company, is
affirmed, and the papers are herewith returned for your further action
looking to the completion of said entry.

STATE SELECTION-CERTIFICATION-PATENT.

EDWIN F. FROST ET AL.@

The inadvertent certification of State selections at a time when the lands covered
thereby are included within an existing entry, and involved in proceedings then
pending before the Department, is inoperative, and constitutes no obstacle to the
issuance of patent in accordance with the final judgment in said proceedings.

Secretary Francis to the Commissioner of the General Land Office, Decem-
(I. H. L.) ber 26, 1896. (J. L.)

This case involves lots 3 and 4 of section 35, and lots 3 and 7 of sec-
tion 36, in T. 31 S., R. 39 E., Gainesville land district, Florida, contain-
ing 146.75 acres.

On June 28, 1895, list No. 14 of lands selected for the State of Florida
under the provisions of the act of Congress of March 3, 1845 (5 Stat.,
788), and sections 2275 and 2276 of the Revised Statutes, and embrac-
ing the four lots described, was approved by the Secretary. Where-
upon, the State of Florida, by deeds dated July 10, 1895, for valuable
considerations, conveyed lot 3 of section 35 and lot 3 of section 36, con-
taining together 88 acres, to E. M. Lowe; and lot 4 of section 35 and
lot 7 of section 36, containing together 58.75 acres, to G. M. Robbins,
and to B. F. Hampton and I. E. Taylor as trustees for the benefit of
James M. Graham, in equal shares; that is to say, one undivided half
of said 58.75 acres to said Robbins, and one undivided half thereof to
said trustees.

On July 31, 1895, your office informed the authorities of the State of
Florida, that the lands in question had been inadvertently and through
mistake certified to the State, and requested the governor to immedi-
ately execute and transmit to your office a proper deed reconveying
the said land to the United States, and offered to permit the State to
select an equal quantity of land elsewhere in lieu thereof. In reply
your office was advised that the State had already disposed of said
land, as above stated, and had thereby, divested itself of title, and
was without legal authority to reconvey the land to the United States.
Nevertheless, the governor, through the commissioner of agriculture,
under date of May 28, 1896, transmitted to your office a quit-claim
deed to the United States for the four lots of land aforesaid, bearing
date August 17, 1895, and executed by the board of education of the
State of Florida, under the provisions of sections 234 and 235 of the
revised statutes of the State.

Not reported in Vol. XXIII.
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Your office was of opinion that said quit-claim was " without effect
for the reason that, the State had previouslyI to wit: on July 10, 1895,
divested itself of title." And therefore your office by letter "GI' of
July 2, 1896, at the instance and request of Homer Kessler, submitted
to the Secretary the following recommendation:

In order therefore that the United States may be reinvested with title, I respect-
fully recommend that the Honorable Attorney General be requested to cause the
proper proceedings to be instituted to obtain a judicial decree declaring said list
null and void so far as the same embraces lots 3 and 4 of section 35, and lots 3 and 7
of section 36, T. 31 S., R. 39 E., and that E. M. Lowe, G. M. Robbins, and B. F.
Hampton and H. E. Taylor, trustees for James M. Graham, be joined as parties to
such suit.

With said letter your office transmitted all the papers in the case,
consisting of forty-four files. They are voluminous, and begin with
May 7, 1877.

It appears that on August 25, 1883, Edwin Frost was permitted to
make cash entry, No. 6090, of the four lots of land aforesaid, under
the second section of the act of June 15, 1880 (21 Stat., 237). Said
entry was contested and various proceedings were had in your office,
during the progress of which, E. M. Lowe as owner of lot 3 of section
35 (containing 48 acres) and lot 3 of section 36 (containing 40 acres),
and Homer Kessler as owner of lot 4 of. section 35 (containing 18.75
acres), and lot 7 of section 36 (containing 40 acres)-both claiming
under Frost's title-were made parties to the controversy.

On May 15, 1893, your office held Frost's entry for cancellation.
Lowe and Kessler both appealed; and on December 8, 1894, this Depart-
ment affirmed your office decision.

On April 13, 1895 (within the time prescribed by the Rules of Prac-
tice), Kessler filed a motion for a review of said departmental decision.
And while said motion was pending and undecided, your office inad-
vertently and by mistake recommended the approval of list No. 14 of
lands selected, by the State of Florida, and thereupon the Secretary
approved said list as aforesaid.

On July 6, 1895 (21. IL. D., 38), this Department on consideration of
Kessler's motion for review, revoked and annulled the departmental
decision of December 8, 1894, and held Frost's entry intact.

After a careful examination of all the papers this Department is of
opinion, that it is not necessary to begin judicial proceedings to set
aside, as to lots 3 and 4 of section 35, and lots 3 and 7 of section 36, the
approval and certification of list No. 14 described in yonr letter of
recommendation; that the General Land Office and this Department
were without authority to dispose of or to take any action in respect of
the lots of land aforesaid while Kessler's motion for a review of depart-
mental decision of December 8, 1894, was pending and undecided, as
stated in your letter, and while the land was segregated by Frost's
entry; and that therefore the approval and certification of said list N6.
14, is null and void as to the lots of land aforesaid, and interposes no
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obstacle to the issuing of patents for said lots in accordance with the
departmental decision of July 6, 1895. (See case of Weeks v. Bridgman,
159 U. S.7 541).

Your office is, therefore directed to issue to Homer Kessler a patent
for lot 4 of section 35, and lot 7 of section 36, T. 31 S., R. 1) B.; and to
E. i. Lowe (upon his making application therefor), a patent for lot 3
of section 35, and lot 3 of section 36, T. 31 S., R. 39 E.-

The State of Florida will be permitted to select elsewhere an equal
quantity of public land in lieu of the four lots aforesaid.

PRACTICE-APPEAL-CERTIORARI.

E ISTAD V. NORTHE RN PACIFIC li. Rt. CO.

A writ of certiorari will not issue where it is apparent that the appeal, if before the
Department, would be dismissed.

Secretary Bliss to the Commissioner of the General Land Office, March
J1. H. L.) 1t5, 1897. (J. L.-)

This case involves the SE. I of section 7, T. 144 N., R. 41 W., Crooks.
ton land district, Minnesota; a tract of land lying within the indem-
nity limits of the Northern Pacific Railroad Oompany, and selected by
said company on June 17, 1885.

On January 8, 1895, the local officers rejected Michael Eimstad's
application to make homestead entry of said tract; be alleging settle-
ment in the year 1883, and valuable improvements on the land. On
May 29, 1895, your office affirmed the action of the local officers and
rejected Eimstad's application, because his declaration of intention to
become a citizen of the United States was not made until March 7,
1887, and therefore he acquired no rights to the land applied for, prior
to Julle, 1885, the date of the company's application to make selection
thereof.

Service of notice of said decision was acknowledged by Eimstad's
attorney on June 13, 189G. O July 28, 1896, he filed his appeal to
this Department; but he failed to file any proof of service of notice oi
said appeal upon the Northern Pacific Railroad Company. He was
notified of said defect on August 22, 1896, in accordance witlh Rule of
Practice 82, and was requested to furnish proof of service of notice of
his appeal, etc., etc., on the opposite party in accordance with the 93rd
Rule of Practice. In reply he furished proof that such service was
not made until October 12, 1896-which was more than 120 days after
he had received notice of the decision appealed from.

In the cases of. Rudolph Wurlitzer, 6 L. D., 315, and Hannon v.
Northern Pacific Railroad Company, 11 L.. D., 48, this Department

By departmental order of February 6, 1897i the directions for the issuance of
patent are modified so as to accord with the decision of July 6, 1895.
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held that the sufficiency of an appeal, if filed i time, is one for the
appellate authority to pass upon. And that in all cases, whether
appeals are defective under Rule 82 or incomplete under Rutles 88
and 90, all the papers in the case, and especially the appeal itself,
should be transmitted, and the letter of transmittal should specifically
designate wherein the appeal is defective.

In this case, however, it is unnecessary to direct your office to certify
the proceedings to the Secretary. It is manifest that notice of the
appeal was not served upon the opposite party within the time pre-
scribed by the Rules of Practice. If the appeal were before the Depart-
ment it would be immediately dismissed.

Therefore the application for a certiorari is hereby denied.

SWAMP LANDS-INDEMNITY-ACTS OF 1849 AND 150.

STATE OF LoUISIANA.

The swampy character of land forming the basis of a claim for indemnity should be
shown in the same way, and by evidence of the same character, as required to
entitle the State to lands under its grant.

Action on an indemnity list, in which the claim as to some of the tracts is allowed,
amounts to a rejection of the claim as to the remainder.

By the act of March 2,1849, all the swamp lands in the State of Louisiana were
granted to said State, except lands bordering on streams, rivers, and bayous,
which were treated by Congress as theretofore reclaimed from their swampy char-
acter, and falling within the provisions of the act of Febrnary 20, 1811, which
gave to said State five per cent of the proceeds of their sale in order to provide
a fund for their reclamation.

At the date of the passage of the general swamp land act of September 28, 1850,
there were no lands in the State of Louisiana subject to the operation of said
act, as all of the swamp land had, prior thereto, been granted to said State by
the special act of 1849; and it therefore follows that the State is not included
within the indemnity provisions made by the act of March 2, 1855, for said pro-
visions were specifically limited to States included in the general act.

Secretary Bliss to the Commissioner of the General Land Offce, March
(I. H. L.) 15, 1897. (W. M. W.)

On the 7th day of January, 1897, your office rejected the application
of the State of Louisiana for indemnity under the acts of March 2,
1855 (10 Stat., 634), and March 3, 1857 (11 Stat., 251), for lands sold-by
the Inited States government after the date of the swamp land grants
of March 2, 1849 (9 Stat., 352), and September 28, 1850 (9 Stat., 519),
and prior to the said acts of March 2, 1855, and March 3, 1857. The
lands in controversy are embraced in twelve lists, numbered from 14 to
25, of alleged swamp lands as a basis for the cash indemnity claimed.

These lists were filed in your office, by the agents for the State of
Louisiana, on various dates from December 2, 1885, to January 16, 1891.

These lists were not submitted to the United States surveyor-general
for the State of Louisiana for his action, as required by the regulations
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issued under the granting act to said State. Said regulations required
a personal examination to be made of alleged swamp lands under the
direction of the surveyor-general by experienced and faithful deputies;
the work to be done to his satisfaction; and

lists of the land falling to the State under the law will be made out by the agent
for the State and certified to you by him, ad, if satisfied of the correctness of the
lists, you will so certify and transnit them to this office.

See instructions to the surveyor-general of Louisiana, dated April
18, 1850, Vol. 1, General Land Office Record, pp. 46 to 50, inclusive.

The lists under consideration were filed in your office, and the only
evidence submitted by the State, in support of the allegation that the
lands were of the character contemplated by the swamp land grant, is
the certificate of the State agent, stating that on examination of the
field notes of survey, the lands appear to have been swamp land. The
certificate does not state that the tracts were swamp or overflowed
lands at the date of the grant.

The number of tracts involved in your office decision appealed from
is about eight hundred and sixty; the great bulk of them were sur-
veyed long before the swamp grant to the State was made; some were
surveyed as early as 1807, and many of them during the years 1824,
1828, and 1830. Said lists, except No. 24 and No. 25, were examined in
your office, and between January 15, 1886, and May 9, 1888, the State
was allowed-on the bases of the tracts found to have been swamp
lands at the date of the grant-on lands embraced in said lists, cash
indemnity to the amount of $49,371.07, and land indemnity to the
amount of 29,214.25 acres. (See Land Office report for 1891, p. 209.)
No formal action appears to have been taken, at the time said indem-
nity was allowed, on the tracts found to have been non-swampy or
doubtful in character.

Selections in the several townships embraced in these lists had been
made and reported to your office by the surveyor-general some thirty
years before the State agents filed the claim embraced in these lists.

The lands for which indemnity is asked were sold and patented, and
at the dates patents issued there were no conflicting claims inder the
swamp-land grant of record.

Your office held that the issuance of patents, under the existing cir-
cumstances, raised a presumption against the swampy character of the
land at the date of the grant; and that you

do not feel justified in allowing indemnity for said lands under the acts of 1855 and
1857, except upon the clearest proof that said lands were swamp and overflowed at
the date of the grant.

The State appeals.
The appeal is based upon the claim that the showing made is suffi-

cient to entitle the State to the indemnity claimed under the acts of
March 2, 1855 (10 Stat., 634), and March 2, 1857 (11 Stat., 251). If it
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be conceded that said acts apply to the State of Louisiana, the conten-
tion she makes is not tenable, in the light of the facts hereinbefore
stated.

The swampy character of the lands forming the bases for indemnity
should be shown in the same way and by evidence of the same character
as was required to entitle the State to lands under its grant. The
second section of the act of 1855 requires
due proof, by the authorized agent of the State or States, before the Commissioner
of the General Land Office, that any of the lands, purchased were swamp lands,
within the tree intent and meaning of the act aforesaid, etc.

There is absolutely no proof offered by the agent of the State in sup-
port of these claims. There is no attempt made to conform to the pro-
visions of the act of 1849 or the regulations thereunder respecting the
character of the lands claimed as swamp lands. These claims, except
lists Nos.'24 and 25, have been acted on by the Department adversely
to the claim of the State; and the lands included in lists Nos. 24 and
25 have been found by your office not to be swampy in character, and
there is no sufficient evidence before the Department to warrant a
reversal of your office decision as to lists Nos. 24 and 25. As to lands
included in the other lists, they were passed upon' adversely to the
State when they were acted on and in part allowed. The failure to
formally reject such as were not allowed can avail the State nothing
now, for it necessarily followed that favorable action on a part of the.
lands in such list or lists included negative action on the remainder of
the tracts included therein. And now, after the lapse of from five to
ten years, the State can not in reason be permitted to say that said
tracts have never been acted on. As to all these lists, except Nos. 24
and 25, the action heretofore bad was final and the doctrine of res
judicata applies to them.

In view of the great importance to the government, as well as the
State, of the questions presented in this claim, it has been deemed
proper to examine with care the several acts of Congress on the subject
of granting swamp land indemnity.

This claim is based upon the act of March 2, 1855. Tile first ques-
tion, therefore, to determine is, whether said act has any application to
the State of Louisiana, i. e., whether said State is now, or ever was,
entitled to any indemnity in cash' or in land under said act.

In order to determine this question, it is necessary to refer to the
acts of Congress granting swamp lands to' the State of Louisiana? the
State of Arkansas, and the other States.

The act of March 2, 1849 (9 Stat., 352), was entitled: "An Act to aid
the State of Louisiana i draining- the swamp lanes therein," and.
provided:

That to aid the State of Louisiana in constructing the necessary levees and drains
to reclaim the swamp and overflowed lands therein, the whole of those swamp and
overflowed lands, which may be or are found unfit for cultivation, shall be, and the
same are hereby, granted to that State.
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SEc. 2. Ind be it frtler enacted, That as soon as the Secretary of the Treasury
shall be advised, by the governor of Louisiana, that that State has made the neces-
sary preparation to defray the expenses thereof he shall cause a personal examina-
tiou to be made, under the direction of the surveyor-general thereof, by experienced
and faithful deputies, of all the swamp lands therein which are subject to overflow
and unfit for cultivation; and a list of the same to be made out, and certified by the
deputies and surveyor-general, to the Secretary of the Treasury, who shall approve
the same, so faras they are not claimed or heldby individuals; and on that approval,
the fee simple to said lands shall vest in the said State of Louisiana, subject to the
disposal of the legislature thereof: Prorided, hetoeer, That the proceeds of said lands.
shall be applied exclusively, as far as necessary, to the construction of the levees and
drains aforesaid.

SEC. 3. And be tfnrther enacted, That in making out a list of these swamp lands,
subject to overflow and unfit for cultivation, all legal subdivisions, the greater part
of which is of that character, shall be included in said list; but when the greater
part of a subdivision is not of that character, the whole of it shall be excluded
therefrom: Procvided, orer, That the provisions of this act shall not apply to any
lands fronting on rivers, creeks, bayous, water courses, etc., which have been sur-
veyedinto lots or tractsunder the acts of third March, eighteenhundred and eleven,
and twenty-fourth May, eighteen hundred and twenty-four: And provided further,
That the United States shall in no manner be held liable for any expense incurred in
selecting these lands and making out the lists thereof, or for making ay surveys
that may be required to carry out the provisions of this act.

The act of September 28, 1850 (9 Stat., 519), was entitled: "An Act
to enable the State of Arkansas and other States to reclaim the ' swamp
lands' within their limits," and provided:

That to enable the State of Arkansas to construct the necessary levees and drains
to reclaim the swamp and overflowed lands therein, the whole of those swamp and
overflowed lands, made unfit thereby for cultivation, which shall remain unsold at
the passage of this act, shall be, and the same are hereby, granted to said State;

Syn. 2. And be it further enacted, That it shall be the duty of the Secretary of the
Interior, as soon as may be practicable after the passage of this act, to make out an
accurate list and plats of the lands described as aforesaid, and transmit the same to
the governor of the State of Arkansas, and, at the request of said governor, cause
a patent to be issued to the State therefor; and on that patent, the fee simple to said
lands shall vest in the said State of Arkansas, subject to the disposal of the legisla-
ture thereof:. Prorided, owever, That the proceeds of said lands, whether from sale
or by direct appropriation in kind, shall be applied, exclusively, as far as necessary,
to the purpose of reclaiming said lands by means of the levees and drains aforesaid.

Sec. 3. And be itfurther enacted, That in making out a list and plats of the land
aforesaid, all legal subdivisions, the greater part of which is "wet and unfit for cul-
tivation," shall be included in said list and plats; but when the greater part of a
subdivision is not of that character, the whole of it shall be excluded therefrom.

SEc. 4. Avd be itfurtlher enacted, That the provisions of this act be extended to, and
their benefits be conferred upon, each of the other States of the Union in which such
swamp and overflowed lands, known as (and) designated as aforesaid, may be
situated.

The act of March 2, 1855 (10 Stat., 634) was entitled: "An Act for
the relief of purchasers and locators of swamp and overflowed lands,
and provided:

That the President of the United States cause patents to be issued, as soon as prac-
ticable, to the purchaser or purchasers, locator or locators, who have made entries
of the public lands, claimed as swamp lands, either with cash, or with land war-
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rants, or with scrip, prior to the issue of patents to the State or States, as provided
for by the second section of the act approved September twenty-eigbt, eighteen
hundred and fifty, entitled, "An act to enable the State of Arkansas and other
States to reclaim the swamp lands within their limits," any decision of the Secretary
of the Interior, or other officer of the government of the United States, to the con-
trary notwithstanding: Provided, That in all cases where any State, through its con-
stituted authorities, may have sold or disposed of ay tract or tracts of said land to
any individual or individuals prior to the entry, sale, or location of the same, under
the pre-emption or other laws of te United States, no patent shall be issued by the
President for such tract or tracts of land, until such State, through its constituted
authorities, shall release its claim thereto, in such form as shall be prescribed by the
Secretary of the Interior: Andjroridedfrther, That if such State shall not, within
ninety days from the passage of this act, through its constituted authorities, return
to the General Land Office of the United States a list of all the lands sold as afore-
said, together with the dates of such sale, and the names of the purchasers, the
patents shall be issued immediately thereafter, as directed in the foregoing section,

Sac. 2. And be itflrrriber enaced, That upon due proof, by the authorized agent of
the State or States before the Commissioner of the General Land Office, that any of
the lands purchased were swamp lands, within the true intent and meaning of the
act aforesaid, the purchase money shall be paid over to the said State or States; and
where the lands have been located by wvarrant or scrip, the said State or States
sball be authorized to locate a quantity of like amount, upon any of the public
lauds subject to entry, at one dollar arid a quarter per acre, or less, and patents shall
issue therefor, upon the terms and conditions enumerated in the act aforesaid: Pro-
vided, 7rower, That the said decisions of the Commissioner of the General Land Office
shall be approved by the Secretary of the Interior.

The act of March 3, 1857 (11 Stat., 251), provided:
That the selection of swamp and overflowed lands granted to the several States

by the act of Congress, approved September twenty-eight, eighteen hundred and
fifty, entitled "An act to enable the State of Arkansas and other States to reclaim
the swamp lands within their limits," and the act of the second of March, eighteen
hundred and forty-nine, entitled "An act to aid the State of Louisiana in draining
the swamp lands therein," heretofore made and reported to the Commissioner of the
General Land Of ce, so far as the same shall remain vacant and unappropriated, and
not interfered with by an actual settlement 'under any existing law of the United
States, be and the same are hereby confirmed, and shall be approved and patented
to the said several States, in conformity with the provisions of the act aforesaid, as
soon as may be practicable after the passage of this lav: Provided, howvever, That
nothing in this act contained shall interfere with the provisions of the act of Con-
gress entitled "An act for the relief of purchasers and locators of swamp and over-
flowed lands," approved March the second, eighteen hundred and fifty-five, which
shall be and is hereby continued in force, and extended to all entries and locations
of lands claimed as swamp lands made since its passage.

To save space and repetition, these several acts will hereafter be
referred to, respectively, as the Louisiana act, the Arkansas act, the
indemnity act, and the confirmatory act.

In construing a statute a court may properly refer to the conditions
of persons and things to be affected by such act, as well as the state of
things as they appeared to the legislature at the time the enactment
was considered. See Aldridge v. Williams, 3 How., 9; United States
v. Union Pacific R. R. Co., 91 U. S., 72; District of Columbia v. Wash-
ington Market Company, 108 U. S., 243; Platt v. Union Pacific t. R.
Co., 99 U. S., 48.
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This has been applied by the Department. See Townsite of King.
fisher v. Wood, 11 L. D., 330; (G3randin Bros. et at, 18 L. D., 459.

Applying this rule to the Louisiana act, at the time it was passed the
southern portion of the State was largely, if not principally, low, fat,
swampy, marshy in character; in some instances, especially towards
the mouth of the Mississippi river, much the greater part of the land,
a little back from the rivers, lakes and bayous, was in fact lower than
the beds of such streams, or other bodies of water. From the northern
boundary of the State to its center there was a strip of land from fifty
to one hundred miles wide on the west side of the Mississippi river,
which lands were likewise low, swampy and marshy in character. it
was stated in the House of Representatives, by Mr. Bowlin, when the
Louisiana act was under consideration: "that the precise amount of
swamp lands in the State was 5,429,000 acres, as reported by the sur-
veyors." See Congressional Globe, 30th ongress, 2d Session, p. 591.
On the (lay the act passed the Rouse, Mr. Harmanson, a representative
from the State of Louisiana, stated during the debate, among other
things:

That the State of Louisiana, and the citizens of that State, had constructed about
fourteen hundred miles of evee, to keep out the waters of the river from the low
lands. This work had been done at a cost of eight millions of dollars, as estimated
by the committeeon public lands; but which, in fact, had cost at least twenty mil-
lions. What had been accomplished by that work? Three millions five hundred
thousand acres of land, which were before unfit for cultivation, had been reclaimed
for the benefit of the general government. This vast amount of rich land, so
reclaimed by Louisiana levees, had been sold, and the government had pocketed
their proceeds.

The report of the Commissioner of the General Land Office stated that there were
two millions two hundred thousand acres of swamp lands now in Louisiana, and he
(Mr. H.) believed that one million of acres of these lands could be reclaimed. It
would require five millions of dollars to accomplish this work, and the State of Loui-
siana was obliged to do this work, because it was required by the health of the
country .... . But the State of Louisiana was compelled by the force of cir-
cumstances to reclaim these lands; and the only question was, whether the general
government would give them to the State, by way of compensation for the cost of
reclaiming them . Would the gentleman refuse to be just to Louisiana, for
fear of receiving inj ustice at the hands of other S tates .

He urged again the consideration of the claim of his State upon the general gov-
ernment, because she had already reclaimed three and a half millions of acres of the
public lands; and he claimed the passage of the bill as a debt due from the general
government.

Mr. Brodhead said he had but a word to say in explanation of the bill. In 1829
the officers of the government reported 5,429,260 acres as the whole amount of the
great swamp lands in the State of Louisiana. On the 16th of April last, the Comn-
missioner of the General Land Office reported that these swamp lands, at that time,
had been reduced to 2,246,075 acres. It was apparent, therefore, that, since the year
1829, the State and people of Louisiana, by the levees which they had thrown up,
had reclaimed and enabled the general government to throw into the market very
large bodies of rich and valuable land.....

This large body of government land had been brought into market since the year
1829 at the expense of the people of Louisiana.

See Cong. Globe (No. 92), 30th Cong. 2d Sess. p. 592.
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By an act of the legislature of Louisiana, of February 7, 1829 (see
Session laws for that year, p. 76), it was provided by section 1:

That throughout all the portion of the State watered by the Mississippi and the
bayous running to and from the same which are settled, where levees are necessary
to confine the waters of that river, and to shelter the inhabitants against the inunda-
tions, the said levees shall be made by the riparian proprietors in the-proportions
and at the time hereinafter prescribed.

The second section prescribes the height and character of the levees.
Other sections of the act specifically deal with the subject of levees, and
define the duties of the owners of lands on the banks of the Mississippi
and bayous running to and from it, respecting the making of levees,
roads, etc. These provisions were carried forward and are to be found
in the Revised Statutes of said State. See Revised Statutes Louisiana,
1856, p. 481 et seq.

With these aids, and the plain language of the act itself, there is no
difficulty in arriving at the purpose and intention of Congress in pass-
ing it.

The act was clearly a grant in lnresenti, giving to the State "the
whole of those swamp and overflowed lands," which were at the date of
the act unfit fr cultivation. The words used, "shall be, and the same
are hereby, granted to that State," clearly import a present grant, and
had the effect of a conveyance at the date of the act; thereafter the
only thing that was required to. be done was the identification of the
land. The second section provided the manner that such identification
should be accomplished, and when accomplished "the fee simple to said
lands shall vest in said State of Louisiana;" no patent was required or
necessary to complete the State's title to the lands granted. The first
proviso in section 3 of the act carves out of the grant "any lands front-
ing on rivers, creeks, bayous, water courses," etc., for the very reason
that Congress must have understood that all such lands had been
reclaimed either by the riparian owners or the State under State laws;
and, therefore, such lands were not in fact swamp or overflowed at the
date of the act.

The Arkansas-act granted to that State "the whole of those swamp
and overflowed lands made unfit thereby for cultivation," which
remained unsold at the date said act was passed. It was clearly a
grant in presenti, taking effect as soon as the lands could be identified
by listing and platting as specified in the act. It differed from the
Louisiana actin that the Secretary of theInteriorwas required to cause
to be issued a patent to the State for said lands; " and on that patent,
the fee simple to said lands shall vest in the said State of Arkansas,
and in other respects. But in this opinion it is not material to discuss
the provisions of said act, except the 4th section, which extended the
provisions of said act to, and conferred its benefits upon, "each of the
other States of the Union in which such swamp and overflowed lands,
known as (and) designated as aforesaid, may be situated."; The right
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of Louisiana to any swamp land indemnity depends entirely upon
whether this section applies to said State, for the indemnity act of 1855,
under which Louisiana makes the claim herein, specifically refers to the
Arkansas act, and clearly and distinctly confines the indemnity it pro-
vides to such States only as were included in the Arkansas act. In
this particular the language of the indemnity act is so plain and uuie-
quivocal that it can not be misunderstood.

The confirmatory act of 1857 referred to tle Louisiana and Arkansas
acts, and simply confirmed to the several States the swamp and over-
flowed lands theretofore selected and reported to the Commissioner of
the General Land Office, so far as the lands remained vacant and
unappropriated, and when such selections did not interfere with actual
settlement claims under any existing law of the United States. The
proviso to said act continued in force and extended the indemnity act
to all entries and locations of lands claimed as swamp lands since its
passage. The effect of this proviso was to simply keep in force the
indemnity act of 185 as to the subject matter as applied to the States
included therein.

Adverting to the 4th section of the Arkansas act, for the purpose of
determining whether or not it embraced the State of Louisiana, it
seems proper to refer to the construction heretofore placed upon it by
the Department.

On December 23, 1851, Secretary Stuart held that the Louisiana and
Arkansas acts were not to be construed in pari nateria, and that:

The act of March, 1849, has reference to Louisiana alone, and requires that the
selections should be made under the direction of the surveyor-general, at the expense
of the State of Louisiana entirely, and after the governor of that State should have
informed the Secretary of the Treasury that the necessary preparations to, defray
those expenses had been made by the State. The provision in the act of September,
1850, is entirely different; for it makes it the duty of the Secretary of the Interior to
make out lists and plats of the lands thereby granted, and to transmit the same to
the governors of the States. See 1 Lester, 549, 550.

On January 14, 1856, Secretary McClelland held that:
The act of 1849 is not merged in the act of 1850, but each is to be executed accord-

ing to its special tenor and provisions, the latter being merely cumulative, and
embracing land which was excepted from the operation of the former. lb. 554.

On February 12, 1886, your office refused to allow the State of Lou-
isiana indemnity for swamp lands sold in said State between March 2,
1849, and September 28, 1850. On appeal to the Department doubts
arose as to the proper construction of the swamp land grants of 1849
and 1850, and also the indemnity act of 1855 and the confirmatory ant of
1857, and the matter was referred to the Attorney General for his opin-
ion. On January 11, 1887, Attorney General Garland submitted his
opinion, in which, after referring to the Louisiana and Arkansas acts,
he said:

This last act was substantially a reenactment of the act of the 2d of March, 1849,
so far as Louisiana was concerned, with an extension of the grant in that det so as
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to include the lands which had been ecluded by the exception in the former enact-
ment, as to which it was a new and substantive grant on the 28th of September, 1850.
Both of these acts were grants in pnCsentii by whieh, fromi their respective dates, the
title to the lands therein described became vested in the several States.....
These definitions of swamp lands in the acts of 1849 and 1850 are substantially the
same. Therefore, all swamp lands granted by the act of 1849 would be within the
intent and meaning of the words "swamp ands " in the act of 1850. The considera-
tion for the grants in the acts of 1849 and 1850 was the same. The errors committed
by the officers of the United States against both grantees were the same in effect.
The wrongs done to both classes of purchasers were the same.

Mr. Garland also refers to an opinion rendered by Attorney General
Speed (11 Opins., 472, and 3 L. D., p. 396) as supporting his views. See
Attorney General Garland's opinion, 5 L. D., 464, et seq.

By reference to Attorney General Speed's opinion (11 Opins., 467 to
473, inclusive), it will be observed that said opinion related exclusively
to the right of the State of Iowa to swamp land indemnity; and involved
the construction of the acts of March 2, 1855, and March 3, 1857.
There was no question but what Iowa was inclded in the Arkansas
act of 1850. The only bearing General Speed's opinion could possibly
have in determining this case is found in that portion wherein he dis-
cusses the proviso in the confirmatory act of 1857. In so far as he
construed said proviso he seems to have held that it only amounted to
a legislative declaration that the act of 1855 is " hereby re-enacted,"
having the same effect as if it had been in terms repeated and re-en-
acted on the third of March, 1857.

The State of Louisiana (3 L. D., 396), referred to by Attorney Gen.
eral Garland, was a formal affirmance by Secretary Teller of a judg-
ment of Commissioner McFarland, in which the Commissioner held
that the State of Louisiana was entitled to indemnity. The decision
of the Secretary does not discuss the question as to the rights of the
State. Hle simply stated that he saw no reason for excluding the State
of Louisiana from the benefits of the acts of 1855 and 1857. The Com-
missioner's decision is set out at length, in which it is said, inter- alia,
that:

It is true that the act of 1849 is not specially mentioned in the act of September
28, 1850, or of March 2, 1855, but it is to be presumed from the language of these
acts, in connection with that used in the act of March 3, 1857, which includes Lou-
isiana, that it was the intention of Congress to confer the benefits contained in the
acts of 1850 and 1855 to all the States over which the swamp land grant had been
extended, if not, why was Louisiana included in the confirmatory act of March 3,
1857, which act places her on an equal footing with the other States.

It is claimed by the State that the act of February 20, 1811 (2 Stat.,
641-643), has no bearing on the questions involved in the case. The
5th section of said act provided:

That five per centum of the net proceeds of the sales of lands of the United States,
after the first day of January, shall be applied to laying out and constructing pub-
lie roads and levees in the said State, as the legislature thereof may direct.

Section 1 of the act of September 4, 1841 (5 Stat., 453), provided that
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the States of Ohio, Indiana, Illinois, Alabama, Missouri, Mississippi,
Louisiana, Arkansas ad Michigan were to be paid ten per cent of the
net proceeds of the sales of public lands therein, without in any man.
ner diminishing the sum theretofore granted to any of said States.
Section 2 of said act provided that, after deducting said amount and
all expenses connected with the survey, sale, etc., of said lands, sold
after te 21st day of December, 1841, the net proceeds were to be
divided among the twenty-six States of the Union, the District of Co-
lumbia, and the Territories of Wisconsin, Iowa and Florida, according
to their respective population, as shown by the census of 1840. By the
8th section of said act each of the States named in the first section was
grantedi 500,000 acres of public lands, and the same amount for each
new State thereafter admitted into the Union. Section 9 required the
proceeds of the lands granted by section 8 to be faithfully applied to
objects of internal improvements within the respective States, namely:
"Roads, railways, bridges, canals, and improvement of water-courses,
and draining of swamps."

While it may be true that these acts do not directly bear on the
material questions involved, yet there can be no question but what
they may properly be considered as aids in arriving at the purpose of
Congress in passing the Louisiana act of 1849.

In the appeal great stress is laid upon the opinion of Assistant At-
torney General McCamnion, in State of Ohio (3 L. D., 571), and it is
claimed by the State that it was upon the authority of said opinion that
the first indemnity ever allowed the State of Louisiana was on Decem-
ber 28, 1885. Said opinion refers exclusively to the Arkansas act, the
acts of 1855 and 1857; it makes no reference to the Louisiana act, and
can not be accepted as an authority in determining the matter herein
involved.

The Louisiana act was a special act in that it only applied to the State
of Louisiana. It granted to said State all the swamp lands therein,
except lands bordering on streams, rivers, and bayous, which it is clear,
in view of the debates in Congress, and the Statutes of Louisiana, here-
inbefore referred to, were not understood to be or regarded as swamp
lands. The exception seems to have been made for the very purpose of
protecting the United States from claims thereafter made by the State
for the lands embraced in its terms. Said exception refers to lands
surveyed under the act of 1811, which gave to the State five per cent
of the proceeds of their sale for the very purpose of reclaiming them by
draining and levees. This construction accords with sound reason,
and under it every part of the act is harmonized. Said act was special
and local, in that it only applied to the State of Louisiana. The United
States having granted, in contemplation of law, all the swamp lands in
Louisiana, there was no swamup land in that State when the Arkansas
act was passed, and in the very nature of things the Arkansas act did
not apply to any lands in the State of Louisiana. The Arkansas act
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was a general act. In construing said acts, the maxim of generalia
specialibus non dero gant applies. Endlich on the Interpretation of
Statutes, section 223, states it as follows:

It is but a particular application of the general presumption against an intention
to alter the law beyond the immediate scope of the statute, to say that a general
act is to be construed as not repealing a particular one, that is; one directed toward
a special object or special class of objects. .... It is usually presumed to have oaly.
general cases in view, and not particular cases which have been already otherwise
provided for by the special act. .... Having already given its attention to the
particular subject, and provided for it, the legislature is reasonably presumed not
to intend to alter that special provision by a sbsequent general enactment, unless
that intention is manifested in explicit language or there be something which shows
that the attention of the Legislature had been trned to the special act, and that
the general one was intended to embrace the special cases within the previous one;
or something in the natere of the general one making it unlikely that an exception
was intended as regards the special act. The general statute is read as silently
excluding from its operation the cases which have been provided for by the special
one.

Applying this rule to the 4th section of the Arkansas act, it is per-
fectly clear that Congress did not intend that said section should apply
to the State of Louisiana. The whole subject of swamp lands in that
State had been disposed of in the prior special act, and therefore the
Arkansas act should be read as silently excluding from its operation
the State of Louisiana. This conclusion must necessarily result in
denying the right of Louisiana to any indemnity, for, as before sug-
gested, the indemnity act of 1S55 specifically limits its provisions to
such States as were included in the Arkansas act.

The confirmatory act of 1857 extended the act of 1855 and confirmed
selections of swamp lands made by all the States, and in clear lan-
guage included Louisiana in its confirmatory provisions, but it does
not follow that in the matter of indemnity it had any reference to said
State. Louisiana under the act of 1849, in common with Arkansas and
other States under the Arkansas act, had made selections under the
respective laws granting swamp land, and Congress by the act of 1857
confirmed said selections. Such confirmation had nothing to 10 with
indemnity; it dealt exclusively with State selections. The fact that
the State of Louisiana is referred to specifically in the matter of selec-
tions in the act of 1857, and not so referred to in the indemnity act, is
an additional reason for believing that Congress did not intend to
include Louisiana in the matter of indemnity.

Taking into consideration the conditions that existed in the State of
Louisiana, as shown by the debates in Congress and the statutes of that
State, at the time the Louisiana act was passed, and the nature dud
character of the act itself, there seems to be no escape from the conclu-
sion that Congress intended by said act to convey to said State all the
swamp lands in said State, and thereby finally and forever settle every
question in respect to swamp lands, so far as that particular State was

10671-VOL 24 16
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concerned; that the lands excepted in said act were clearly understood
not to be swamp land in character, but reclaimed, in so far as they had
been swampy.

It is equally clear, in the light of reason and the authorities, that said
State was not intended to be included in the Arkansas act, nor in the
indemnity act of 1855; that the act of 1857 only operated i said State
to confirm to her the selections theretofore made under her grant.

It follows that the State's application must be, and it is hereby,
rejected and dismissed.

OLAHOMA LANDS-SECTION 1, ACT OF MA h X, 1891.

BoNNETT v. JONES (ON. REVIEW).

The provision i section 16, act of March 3, 1891 (26 Stat., 989), that the lands
specified therein shall be opened to settlement "' under the provisions of the
homestead and townsite laws," should be construed to mean that said lands are
to be opened to settlement under the homestead and town site laws governing the
disposition of lands in Oklahoma, and not operating to repeal the provision con-
tained in section 20, act of May 2, 1890, disqualifying as homesteaders all per-
sons owning one hundred and sixty acres in any State or Territory, and applicable
to all lanls in Oklahoma.

Secretary Bliss to te Commiissioner of the General Land Office, March
(1. H. L.) 15, 1897. (E. M. R.)

This case involves the SE. 1 of Sec. 5, T. 16 N., R. 7 W., Kingfisher
land district, Oklahoma Territory, and is bfore the Department
upon motion for review, by James Jones, of departmental decision of
December 23, 1896 (23 L. D., 547), in which was awarded the land in
controversy to William J. Bonnett. That decision held that Jones was
the owner of 160 acres of land at the time of the -hearing in the case,
and that under the law such ownership deprived him of the right of
entry upon land situated in Oklahoma Territory.

By act of Congress of May 2, 1890 (26 Stat., 81., page 91 thereof, see-
tion 20), it is provided:

And no person who shall at the time be seized in fee simple of one hundred and
sixty acres of land in any State or Territory, shall hereafter be entitled to enter land
in said Territory of Oklahoma.

By act of Congress of March 3, 1891 (26 Stat., 989, page 1026 thereof,
section 16), it is provided:

That whenever any of the lands acquired by either of the three foregoing agree-
ments respecting lands in the Indian or Oklahoma Territory shall by operation of
law or proclamation of the President of the United States be open to settlement
they shall be disposed of to actual settlers only, under the provisions of the home-
stead and townsite laws (except section twenty-three hundred and one of the.
Revised Statutes of the United States which shall not apply).

By act of Congress of March 3,1891 (26 Stat., 1095, page 1098 thereof,
under the head of section 5), it is provided, in the amendment of see-
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tion 2289 of the Revised Statutes, after setting forth the qualifications
of entry-
but no person who is the proprietor of more than one hundred and sixty acres of
land in any State or Territory, shall acquire any right under the homestead law.

In the decision sought to be reviewed it was held that the act last
referred to could not under any construction of law known to the
courts, be held to affect the class of lands mentioned in the act of May
2, 1890 (supra), because the one is general and the other special.

Counsel for the petitioner contends that the act of March 3, 1891
(26 Stat.. 989), does serve to except these lands from the abridgment
of the right of entry contained i the act of May 2, 1890, because it
was under one of the three agreements mentioned in this act that the
Cheyenne and Arapahoe lands were thrown. open to settlement, and
under section 16 (stpra) said lands were thrown open to settlement
under the provisions of the general homestead law.

Section 20 of the act of May 2, 1890, as has already been shown,
contains an absolute and unqualified prohibition to any one who owned
160 acres of land in any State or Territory from thereafter acquiring
title under the homestead law to any land in the Territory of Oklahoma.
That was a general prohibition applicable to all lands witlin. the Terri-
tory of Oklahoma. And as the Cheyen'ne and Arapahoe reservation
is now a portion of that Territory, it is applicable to lands which were
formerly in such reservation, as much as to any other lands within its
territory.

Repeals by implication are not favored by the courts and a subse-
quent act will not be held to repeal the provisions of a former act unless
necessitated by the clear intent of Congress; in such instances as where
there is a clear conflict between the meaning and scope of the acts.
No .such necessity is here presented. Both acts can stand.

The act of March 3, 1891, setting forth that these lands are opened
to settlement "under the provisions of the homestead and townsite
laws," canl be and should be construed to mean that the land within
the Cheyenne and Arapahoe reservation is open to settlement under
the homestead and townsite laws pertaining to the Territory of Okla-
homa. In this manner both acts are given force and effect without
such construction being inharmonious with the true meaning of both.

The motion for review is therefore denied.
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PR.A CTICE-CERTIORARI-APPEAL.

SEE V. SEE.

An application for a writ of certiorari ivill e denied -wvhere the applicant has not
previously sought relief through appeal, as provided in the Rules of fliactice.

Secretary Bliss to the Commnissioner of the General Land Offie, ]Jfarcl
(I. L.) 15, 1897. (J. L. McC.)

Clay See has filed an application for an order directing your office
to transmit to the Department the record in the case of Frank V. See
against said Clay See, in the matter of the simultaneous applications
of the parties named to enter certain lands-the particular tract in
conflict being the NW. of the SW. of Sec. 34, T. 5 N., R. 20 W.,
Missoula laud district, Montana.

The applicant complains of the decision of your office, dated October
22, 1896, a copy of which is filed with his application.

The local officers had recommended that Clay See's homestead entry
be canceled in so far as it eibraced the forty acres in controversy, and
that Frank V. See be permitted to file thereon.

Clay See filed an appeal to your office, alleging that it was error on
the part of the local officers-

1. To recommend the homestead entry of Clay be canceled as to the NW. L of the
SW. T of Sec. 34, T. N., . 20 W., and that Frank V. See he allowed to file upon
the same;

2. Not to have recommended that said homestead entry remain itact, and that
said contest of Frank V. See be dismissed.

A motion was made to dismiss said appeal, on the ground that it failed
to set forth specific points of exception to the decision appealed from,
as required by the Rules of Practice.

This motion was granted; and your office, proceeding to consider the
case under Rule 48 of Practice, held the decision of the local officers
final as to facts, concurred with them. as to their conclusions of law,
and directed the cancellation of Clay See's entry as to the forty acres
in conflict-in case the plaintiff applied to perfect his application there-
for into an entry.

It does not appear from anything in the application or the accom-
panying papers that Clay See has ever filed an appeal from said adverse
decision of your office.

The right of proceeding by certiorari was instituted as a remedy for
any injustice done by your office where the right of appeal therefrom
does not exist (Florida Navigation Co. v. Miller, 3 L. D., 324-5; George
K. Bradford, 4 L. D., 269; and many cases since); or where appeal has
been filed but the right denied by your office (Cedar Hill Mining Co.,
1 L. D., 628, and many cases since). But the Department will not
countenance, upon the grounds appearing by this record, a resort to
the extraordinary remedy of certiorari where the applicant has not
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previously sought relief through the ordinary method provided by the
Rules of Practice,-to wit, by appeal (Smith v. Noble, 11 L D., 558;
Spratt v. Edwards, 15 L. D., 290; and many other cases).

The application is denied.

JUDGMENT-FINDING OF FACTS-CORRECTION OF ERROR.

FLORIDA RAILWAY AND NAVIGATION CO. . HAVLEY.

On the application of a party in interest the Department may reform its finding of
facts in a previous decision, so that it may be in accord with the record in the
case, where such action seems requisite for the protection of the applicant,
though the judgment as rendered may not be affected thereby.

Secretary Bliss to te Commissioner of the General Land Office, MAfarch
(. H. L.) 15, 1897. (F. W. C.)

A motion has been filed on behalf of Chauncey I. Hawley to correct
an alleged error in the finding of facts contained in departmental deci-
sion of March 21, 1894 (18 L. D., 236). In said decision it was held
(syllabus):

A tract of land withdrawn for indemnity purposes nuder a railroad grant, and
included in a descriptive list of lands announced for public sale under a subsequent
proclamation of the President, that excepts therefrom all lands "reserved for rail-
road purposes" can not be regarded as 'offered"; and a private cash entry of a
tract occupying such status is void, and not subject to equitable confirmation.

Said decision was upon a motion filed for a review of departmental
decision of May 20, 1889 (not reported), in which it was held that the
private cash entry of Chauncey I. Hawley; made April 27, 1882, for
certain tracts in the Gainesville land district, Florida, might be sub-
initted to the board of equitable adjudication for confirmation.

The tracts covered by said entry are witlin the indemnity limits of
the grant made to the State of Florida by the act of Congress approved
May 17, 1856 (11 Stat., 15), to aid in the construction of a railroad from
Amelia Island to.Tampa Bay and Cedar Keys. The lands were in a
state of reservation at the date .of the allowance of Hawley's entry,
and it was upon this ground that Hawley's entry was held to have
been void and not capable of confirmation. The holding to this effect
will be found in tat portion of the opinion reported on pages 240 and
241 of the said land decisions, wherein it was held:

There being no authority to offer the tract i controversy, it must be considered
as having never been offered, and, under the rulings of the court and of the Depart-
ment in the cases above cited, the private cash entry of Hawley was without author-
ity and void and can not be confirmed by the board of equitable adjudication.

This would seem to have effectually disposed of any rights under
Hawley's entry; the opinion proceeds, however--

It further appears that the company applied to select this tract prior to the revo-
eation of the withdrawal, and that the application was refused because of the entry
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of Hawley. The company appealed from the action of the local officers, rejecting
said list, but it was afterwards discovered that the local officers ad neglected to
place the selections of record, and your office was asked to correct that error, which
was refused.

The finding complained of is that "the company appealed from the
action of the local officers, rejecting said list."

While the decision was in no wise predicated upon this finding, and
would not be affected by its elimination or change, yet as it is urged
that said finding may prejudice any future rights desired to be asserted
by Hawley in the courts, I have deemied it proper to inquire as to the
correctness of the same, and find from the records of the laud office,
gathered from the report made by your office in response to a call from
this Department, that, as a matter of fact, the company did not appeal
from the action of the local officers i refusing to accept its list No. 2,
covering this land, which list was tendered at the local office June 1,
1887. The finding made in said departmental decision, that the com-
pany appealed from the action of the local officers, yejecting its list
covering the tract embraced in Hawley's purchase, is error and is set
aside.

In answer to the motion it is urged on behalf of the Florida Central
and Peninsular Railroad Company, the present claimant under said
grant, that the finding should not be made that the company did not
appeal, without a detailed statement of the several actions taken by
your office and the local officers in relation to selections on account of
this grant, which it is claimed will show that the selection in question
was simply held in abeyance.

As before stated, the decision of the Department was not predicated
upon, nor influenced by, the finding complained of; which, it is clearly
shown, was an erroneous finding; and the same having been set aside,
it seems to be unnecessary to further complicate the record i said
case by any finding of facts not necessary to the conclusion reached in
said opinion.
* The motion and accompanying papers are herewith returned for the

files of your office.

REPAYMENT-ASSIGNEE-MORTGAGEE.

CALIFORNIA MORTGAGE ILOAN AND TRUST CO.

No right of repayment is acquired by an assignee whose interest in the land is not
obtained until after the cancellation of the entry.

The right of assignees to repayment is limited to assignees of the land, and does not
extend to one holding an assignment of the claim for the money paid on the entry.

A mortgagee is not an assignee, within the intent and meaning of the act providing
for repayment, if the mortgage is merely a lien on the land.

On application for repayment by an entryman he must show that the land is free
from incumbrance.

Secretary Bliss to the Commissioner of the General Land Office, M1farch
(I. H. L.) 15, 1897. (J. L. Mca.)

The California Mortgage, Loan and Trust Company has appealed
from the decision of your office, dated November 19, 1895, denying its
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application for repayment of the purchase'money paid by William B.
Stewart for the laud embraced in his pre-emption cash entry, No. 3640,
for the NTE. 1 of See. 32, T. 4 S., R. I E., Los Angeles land district,
California.

Said entry was canceled on March 31, 1890, because the land had
been, by executive order of June 19, 1883, reserved from entry, for the
benefit of the M1ission Indians.

On November 27, 1893, the company above named, claiming as mort-
gagee, applied to have the etry reinstated. The application was
denied by your office, ol December 8,1893; and on appeal the Depart-
ment, on April 18, 1895, affirmed said decision. (See 307 L. and R.,
150.)

Thereupon the company applied for repayment of the purchase
money. With said application the company filed a certified copy of
the receiver's receipt; the affidavit of the vice-president and general
manager of the company, setting forth that said company, on July 28,
1889, loaned to said Stewart the sum of one thousand dollars, receiving
as security for such loan a mortgage on the land; a grant deed, dated
May 4, 1894, from Stewart to the company (duly recorded); a quit-
claim deed from the company to the United States; an assignment by
Stewart to the company of all right, title, and interest in the money
paid by him to the United States for the land in controversy; and
other documents.

Your office held that, inasmuch as the deed from Stewart to the
company wvas subsequent to the cancellation of the entry, it gave
the company no claim to repayment of the purchase money, paid by
Stewart.

It clearly appears that Stewart's entry was "erroneously allowed,"
within the meaning of Sec. 2 of the act of June 16, 1880 (21 Stat., 287);
the only question for consideration is, whether the repayment should
be made to the California Mortgage, Loan and Trust Company.

It is well settled that no right of repayment is acquired by an
assignee whose interest in the land is not obtained until after the can-
cellation of the entry. (Adolph Emert, 14 L. D.,101; Albert G. Craven,
id., 140; Alpha L. Sparks, 20 L. D., 75.) Also that the right of repay-.
ment is restricted to assignees of the land, and does not extend to
persons holding an assignment of the claim for the money paid on the
entry. (Instructions of November 2, 1895, 21 L.D., 366.)

The decision of your office correctly held that the showing made by
the company relative to the existence of said mortgage was unsatis-
factory. Such evidence may, however, be hereafter furnished by sup-
plementary proof.

The question then remains for consideration, whether, in case such
satisfactory evidence should be furnished, the company would be
entitled to repayment?

The Department has repeatedly held that where a mortgage is merely
a lien on the laud, the mortgagee is not an assignee of. the entryman
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wit'hin the meaning and intent of the act providing for repayment.
(AloDZo W. Graves, 11 L.D.,:283; Emma J. Campbell, 15 L.D., 392.)

By the Civil Code of California (Sec. 2920), it is declared that a mort-
gage "is a contract by which specific property is hypothecated for the
performance of an act, without the necessity of a change of possession.''
Sec. 2923:-"The lien of a mortgage is special, nnless otherwise
expressly agreed, and is independent of possession." Sec. 2926: -" A
mortgage is a lien upon everything that would pass by a grant of the
property." And Sec. 2927 declares that a mortgage does not entitle a
mortgagee to possession.

The California Mortgage, Loan and Trust Company not being, under
departmental rlings, an assignee within the meaning of the act of
June 16, 1880, repayment cannot be nade to it; and your action in
denying its application is therefore approved.

The title to the land was,.at the date of the cancellation of the entry,
in the entryman Stewart, subject only to the lien of the mortgage-if
such mortgage in fact existed, as alleged; and in view thereof, repay-
ment, if allowed at all, must be made to him. But before this can be
done he will have to secure a release of the mortgage, by payment,
relinquishment, or otherwise. Upoi a proper application by the entry-
man, showing such release, I see o good reason why repayment iay
not be allowved.

OKLAHOMA LANDS-QUIALIFICATIO-NS OF HOMESTEADER.

MASON V. CROMWELL.

The limitation in section 20, act of May 2, 1890, of the right to make homestead
entry in Oklahoma, to persons who are not "seized in fee simple of one hundred
and sixty acres of land," disqualifies one who owns a "quarter section," entered
as suI, though the area of the tract thus owned may fall short of one hundred
and sixty-acres by a small fraction, as shown by the field notes of survey.

A transfer of land owned by a intending homesteader will not operate to relieve
him front the disqualification imposed by said section, if it appears to have not
been made in good faith, but for the prpose of evading the statutory inhibition.

Secretary Bliss to the Oomanissioner f the General Laitd ffice, March
(1. H. Li) 15, 1897. (C. J. G.)

The land involved in this controversy is the SW. X of Sec. 20, T. 23
N., R. 6 W., Enid land district, Oklahoma.

Fullerton C. Cromwell made homestead entry of the above described
tract on October 27, 1893.

A few days thereafter Calvin F. Mason filed an application to make
homestead entry of said land, alleging settlement thereon October 13,
1893.

A hearing was duly had January 24, 1894, on the issue of prior
settlement.
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The register rendered decision in favor of Mason, finding that lie was
the prior settler and a-qualified entryman. He therefore recommended
that Cromwell's entry. be held for cancellation.

The receiver found in favor of Cromwell, on the ground that Mason
was disqualified to make entry by reason of his ownership of one hun-
dred and sixty acres of land in the State of Kansas. He accordingly
recommended that Cromwell's entry remain intact.

Both parties appealed, and your office, under date of AMay 22, 1895,
sustained the decision of the receiver and dismissed the contest.

Mason has appealed to this Department, and in his said appeal three
propositions are submitted: (1) That lie was not the owner of one
hundred and sixty acres of land at the time of his settlement or at the
time Cromwell made settlement. (2) That before making settlement
he had effectually transferred the quarter section of land that he owned
in Kansas. (3) That he was not disqualified and that his entry should
be allowed.
; A point is raised in the plaintiff's appeal to this Department which
was not discussed in the decisions below or in the briefs of the opposing
counsel, namely, that as the area of the land oned by Mason in the
State of Kansas (NE. of Sec. 28, T. 9 S., l>. 34 W.) contains 159.35
acres, according to the field notes of your office, or less thani one hun-
dred and sixty acres; he is not therefore barred from making etry
nder section 20 of the act of May 2, 1890 (26 Stat., 81).

It will be necessary for the purposes of this decision to consider this
proposition first, although it is the last one discussed by plaintiff in his
appeal, for the reason if the point is found to be well taken it will
render a consideration of the other features of the case unnecessary.

The language of the act of May 2, 1890, supra, having reference to
this case, is as follows:

and no person who shall at the time be seized in fee simple of a hnndrecl and sixty
acres of land in any State or Territory shall hereafter be entitled to enter land il
said Territory of Oklahoma.

As the plaintiff insists upon a strict and literal construction of the
above statute, it will be necessary to ascertain as far as possible, in
the light of previous legislation, just what meaning Congress intended
to convey by the language employed. While the language of the
statute is to the effect that no person who is the owner of a hundred
and sixty acres" of land shall be entitled to enter land in Oklahoma
Territory, yet I am inclined to thinkl that it would be a too strict inter-
pretation of that language to say that simply because the plaintiff in
this case happened to be the owner of a small fraction less than a hun-
dred aid sixty acres he is therefore not disqualified from making the
entry applied for. The history of legislation on this subject would
-seem to indicate that Congress has used the terms a hundred and
sixty acres" and "quarter-section" interchangeably, and if this be
true, the fact that the land owned by the plaintiff in the State of
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Kansas contained a fraction less than one hundred and sixty acres or
less than a quarter-section, makes no difference; he is barred equally
with the owner of a full hundred and sixty acres or a technical quarter-
section.

In the case of Benjamin C. Wilkins (2 L. D., 129), the Department
reviewed at length the several statutes pertaining to the subject under
consideration, and held that "a quarter-section' of public land is
under the homestead laws one hLndred and sixty acres." It was stated
in that case as follows:

It seems clear to me from this review that CoDgress and the President used the
-terms " quarter-section" and " one hundred and sixty acres" interchangeably and
as meaning the same quantity of land, and that this resulted from the fact that a
quarter-section under the government system of public surveys embraces or is
intended to embrace just one hundred and sixty acres, although from inaccuracies
in adjusting meridians, and other exceptional reasons, it sometimes diffcrs from that
amount; and that the purpose was to give settlers under the law one hundred and
sixty acres, and no more. When, therefore, by reason of the surveys, an entry for
this precise amount is impracticable, it must, as nearly as possible, approximate it.

.. . .It thus appears that, substantially, the same words are used in limitation
of land to be entered under both the pre-einption and homestead laws, and I cannot
doubt that the terms "quarter-section" and " one hundred and sixty acres" are used
synonymously in each to mean one hundred and sixty acres; and this is in harmony
with the general policy of the government under other laws.

In the interpretation of Sec. 2289, Revised Statutes, which provides
that every qualified person: " Shall be entitled to enter one quarter-
section or a less quantity of unappropriated public lands," the Depart-
ment,.in the case of William C. Elson (6 L. D., 797), said, inter qaia

It is true that generally the quarter-section, if the survey be correct, will contain
one hundred and sixty acres; but it was well known to Congress that many quarter
sections were fractional in the survey, and that many, which were not fractional,
did not contain exactly the one hundred and sixty acres of land. They, therefore,
gave a settler the quarter-section as it should be found surveyed.

.. . .An actual area-measurement of the government survey shows, as is well
known, that few subdivisions contain exactly the number of acres reported by the
surveyor, generally containing more or less. The grants of the United States are not
by quantity, but by description, and, it is a familiar rule, that a call of quantity
in a grant must yield to description, and the act of Congress is to be regarded as a
grant as to each tract, in a certain sense.

It will be observed that the question involved in the above cited
cases was as to the entry of a quarter-section containing more than one
hundred and sixty acres, and the entry was not rejected on account
of the excess, the same being regarded as a quarter or one hundred
and sixty acres "in conformity to the legal subdivisions of the public
lands."

The issue has probably not heretofore been raised, under the act of
May 2, 1890, as to an entry of a quarter-section containing less than
one hundred and sixty acres, but, as is well known, a great many quar-
ter sections have been entered as such when the area-measurement
would not equal the one hundred and sixty acres; but as those entries
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containing more have been allowed to stand, simply because the quar-
ter-section was in conformity with legal subdivisions, it would seem
that where the deficiency is shown to be small the rule should work
both ways. Especially is this true since there is a provision of law to
the effect that when a settler has entered less than one quarter section
of and he may enter other and additional land lying contiguous to the
original entry, which shall not, with the land first entered and occupied,
exceed in the aggregate one hundred and sixty acres. But an applica-
tion for additional land to make up the full one hundred and sixty acres
in such a case as the Kansas land herein referred to, would probably
not be considered, for the reason that such entry under the rules must
be regarded as a quarter-section or one hundred and sixty acres, and
the maxim of de mininis non curat lex would apply. It does not logi-
cally follow therefore, as contended by the plaintiff, that if he is barred
by the ownership of 159.3a acres, he would be equally barred by the.
ownership of ten acres or any quantity less than one hundred and sixty
acres, for the reason that when an entry is made for a much less quan-
tity than one hundred and sixty acres, the entryman has the privilege
of making an additional entry.

To all intents, therefore, the land owned by Mason in the State of
Kansas was a fll quarter-section according to the legal subdivisions
made on the basis of one hundred and sixty acres to the quarter.
Technically, the quarter section of land in Kansas did not contain one
hundred and sixty acres as shown by the field notes in your office.
But it was intended that it should. and the fact that the results reached
by the survey show a fraction less than one hundred and sixty acres
was due to the variations allowable in naking the said survey. To
hold otherwise 'would be to declare Mason a qualified entryman on a
technicality, based on an interpretation of the statute by itself alone
and according to the mere literal meaning of its words. The statute
must be construed in connection with the whole system governing the
disposition of the public lands and in the, light of previous statutes
upon the same subject. As heretofore shown, the terms quarter-section.
and one hundred and sixty acres, are used inteidhangeably, unless it is
to be presumed that Congress, in the act of May 2, 1890, intended to
reverse the former policy and introduce a fundamental change in the
well established custom of the Department.

Tile evident intent, in all legislation relating to the public lands, has
been to limit the entry of said lands to those who do not already own
one hundred and sixty acres of land or a quarter-section. And the fact
that the quarter-section may consist of a little more or a little less than
one hundred and sixty acres, is shown by the well established practice
of the IDepartment to cut no figure either in the admission or rejection
of applications to make entry. When an entry is made it is made by
description, and there are numerous decisions going to show that when
a quarter-section contains more than one hundred and sixty acres, the
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entry therefor' is not necessarily rejected on account of the excess.
There seems to be no good reason for enforcing a stricter rule in cases
where the actual number of ares falls in a small fractional degree
short of one hundred and sixty acres. The records of your office show,
with reference to the Kansas land in question, that one hundred and
sixty acres in round numbers were originally entered. Presuinab]y this
represents. the number of acres that passed by purchase into the l)os-
session of the plaintiff Mason.

The whole scheme for the disposition of the public domain hs been
to afford to landless people the opportunity of secaring homes. This
sentiment runs throughout the debates of Congress in passing various
acts relative to sch disposition of the lands. Ad one of the tests of
a person's qualifications to secure the benefits of the law in this regard
has been, whether at the time of entry he was the owner of a quarter-
section of land in aliy State or Territory, or approximaately one hundred
and sixty acres. This was the evident intent of Congress as gathered
-from the history of legislation on that subject, regardless of the language
employed in the acts. Tis view is certainly in harmony with sound
policy and is in strict accord with justice and good faith, which consti-
tute the essential features in a proper administration of the public land
laws.

As was said in the case of Ryan et a. v. Carter et al. (93 U. S., 78)-

No known rle of law requires us to interpret it (act of Congress) according to its
literal import, when its evident intent is different. It may be that the words, taken
in their usual sense, would exclude the ease of Dodier; but if it can.be gathered, from
a view of the. whole law, and others i pari ieeteria, that they were Dot used in that
sense, and if they admit of another meaning in perfect harmony With the general
scope of the statute, it will he adopted as the declaration of the will of Congress.
Especially is this so when this construction withdraws the least number of cases from
the operation of the statute.

I think it may fairly be assumed, in the light of past legislation, that
it was the evident intent of Congress in the act of May 2, 1890, to con-
vey the same meaning bythe language employed therein as is indicated
in its previous acts. There wold seem to be no good reason for-estab-
lishing a different rule from that already existing, especially as a differ--
ent interpretation would have the effect of withdrawing a great number
of cases from the operation of the prohibitory statute, and thereby
qualify a great number of persons to make entry who have heretofore
been deemed disqualified; and that too on mere technicality.

It thus being decided that the plaintiff was at one time owner of one
hundre(l and sixty acres of land in the State of Kansas, and thereby
disqualified to make entry, it becomes necessary to determine whether
he was the owner thereof at 5 P. M. on October 13, 1893, the day and
hour he alleges settlement on the tract in controversy. And in the con-
sideration of this question it will be proper to attach much importance
to Mason's good faith as gathered from the surrounding circumstances.
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The facts relative to Mason's alleged transfer, of his Cansas land are
substantially as follows: Mason alleges settlement October 13, 1893.
The evidence shovs, however, that he was in the Territory and had
examined te land several days prior to that date. te was liegotiating
with one Walter A. Carpenter, who had a settler's right to the land in
question, for the purchase of said right. When the said purchase was
consummated Mason alleges that at nine o'clock on the morning of
October 13, 1893, he executed a deed transferring his land in the State
of Kansas to his sister. Having aclnovledged the said deed, he mailed
it to his wife with instructions to send the same to the recorder's office.
It appears that Mason (lid not know his wife's address, so he sent the
deed to some one at Sabethat, Kansas, to be forwarded to his wife at
St. Joseph or Marysville,. Missouri. It seems also that the conveyance
of the Kansas land was not in the nature of a sale, but was made as a
gift, no money consideration passing: between the parties to the con-
tract. I explanation of the transaction Mason states, in affidavits
accompanying a petition for rehearing, that prior to October 6, 1893,
he received a letter from his sister-saying that she was in need of
financial aid, and that on that date he wrote her offering to give her
the Kansas land and to make her a deed for the same. No evidence
regarding these allegations was brought out at the hearing, and no fur-
ther comumunication between Mason and his sister is shown. Mason
claims that he has not seen the deed since he mailed it, and that he
does not know whether his wife forwarded the same to the recorder's.
office. The affidavits referred to, however, state that the deed was
finally recorded, but it was after considerable delay.

It will be unnecessary for this Department to consider at length the
question as t whether or not the manner in which the said deed was
delivered constituted a poper delivery in contemplation of law. In
the light of the numerous authorities cited by counsel on both sides,
and which it is not necessary to repeat here, I am of the opinion that
Mason's act, under all the circumstances of the case, did not amount
to proper delivery. There was apparently no previous agreement
between the grantor and grantee as to how the delivery should be
made, or tat Mrs. Mason should act as the agent of both. The deed
was not even sent to the grantee, nor were there any instructions that
it should be delivered into the grantee's possession.

-The authorities are perhaps uniform in holding that when the
grantor parts with all control over the deed, that act is effectual and
operates from the instant of delivery. The matter of control over the
deed constitutes the essence of the case at bar. The question arises,
whether from the fact that Mason mailed the deed to his wife, without
any previous agreement to that effect between the parties to the deed,
he thereby parted with all control over the instrument. The deed was
never placed in the possession of the grantee. There were no instruc-.
tions to Mason's wife that the deed should be delivered to the gra-ntee;
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in fact, the latter was at the time in Leavenworth, Kansas a distance
of three hundred miles away. So that if Mason (lid not really intend
to transfer the Kansas land to his sister, he still had an opportunity to
recall the deed, and in this view its delivery could hardly be regarded
as valid.

When Mason mailed the deed he thereby constitted the government
his agent to deliver the same to his wife, and then by instructions he
made his wife his agent to see that it was recorded, but neither was
the agent of the grantee according to any former agreement; in fact,
the grantee, as subsequent events showed, knew nothing of Mason's
intentions in this regard.

The principal question, however, as heretofore implied, is as to
whether or not Mason has acted in entire good faith in his transac-
tiois connected with the land in controversy. One suspicious circum-
stanee involved in the transaction is that Mason's sister, the grantee
of the deed, apparently knew nothing of it. On the face of the record
it looks as if she were employed as an unconscious beneficiary for the
express purpose of qualifying Mason to make entry. No copy of the
deed is put in evidence, nor of the letter containing the instructions to
Mason's wife. The evidence concerning these things is made to depend
solely upon the assertions of Mason, and he is the interested party.
His testimony regarding what became of the deed after he had mailed
it is entirely too vague and uncertain for a matter of so much impor-
tance. e does not know whether the said deed was acknowledged by
his wife; does not recollect the description of the land he deeded away,
nor is he quite sure that the said deed was ever forwarded to the
recorder's office, as he has never seen it since.

Counsel for plaintiff in this case rely largely upon presumption to
supply the deficiency caused by the absence of positive testimony.
Given the frame-work, consisting of the bare statement of plaintiff
that he properly executed and acknowledged the deed in-question and
placed the same in the mails, they depend upon presumption to com-
plete the structure. They presume from Mason's statements that his
intentions were honest and that the deed was properly delivered and
regularly recorded. But beyond the ac knowledgments of Mason him-
self the evidence is silent.

The Department is unable to conclude from Mason's uncorroborated
statement, in view of the suspicious circumstances developed by the
testimony, that being the owner of one hundred and sixty acres of land
at nine o'clock in the morning of October 13, 1893, he could completely
divest himself of all title thereto, without any positive agreement or
negotiation with the grantee, and by the simple act of placing the deed
in the mails transform himself into a properly qualified entryman by
five o'clock in the afternoon of the same day. His purpose seems mani-
fest. The history of legislation will show that the government has
jealously limited the disposal of the public domain for the benefit of the



DECISIONS RELATING TO THE PUBLIC LANDS. 255

landless; so much so that where an applicant to make entry is shown
to have been the owner at one time of oe hndred and sixty acres of
land, stronger evidence that he has become divested of title thereto
will be required than is present in this case.

It is unnecessary to consider the evidence touching Mason's alleged
settlement on and improvement of the land in question prior to Croin-
well's entry, in view of the fact that he is found to be disqualified, by
reason of his ownership of one hundred and sixty acres of land in the
State of Kansas at the date of said settlement.

Your office decision is hereby affirmed.

REPAYMENT-FEES AND COMMISSIONS.

LESLIE 0. HUSTED.

Repaymeut of the fees and commissions paid on an entry will not he allowed where
the entry is relinquished on account of the undesirable character of the land,
and a second entry made.

Secretary Bliss. to te Commissioner of the General and Office, March
(L H. L.) 15, 1897. (J..Al C.)

Leslie 0. Rusted, on March 26, 1889, made homestead entry for the
SE. of Sec. 15, T. 7 N., R. 49 W., Denver land district, Colorado.

Finding it was impossible to obtain water fit for use, he was, upon
his own, request, permitted to relinquish the land and make a second
entry. Afterward he applied for repayment of the fees and commis-
sions paid upon his former entry. This application your office refused,
by letter of March 4, 1896. He now appeals to the Department. He
quotes from the General Circular of October 30, 1895, which states that,
where an entry is canceled.as invalid for some reason other than abandonment, and
not the wilful act of the party, he .. . may have the fee and commissions paid
on the canceled entry refunded on proper application, under the act of June 16,1880.

The paragraph quoted from the General Circular expressly refers to
an entry "canceled as invalid;" the entry in the case at bar was not
canceled because invalid. The act of June 16, 1880, provides for repay-
ment where entries have "been erroneously allowed and can not be
confirmed; " the entry here in question could have been confirmed, but
the entryman did not wish that it should be; he preferred to relinquish
it and select other land.

The decision of your office was correct, and is hereby affirmed.
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REPAYME7T-PATEXNTEE-SIU.RRENDER OF PATENT.

HENRY H. HARRISON.

On application for the return of purcbase money by a patentee who wuas required to
purchase under section 5, act of March 3, 1887, when in fact the land passed
by the railroad grant nder which he held, the applicant should surrender the
patent, bt should not be required to execente a deed of relinquishment.

Secretary Bliss to the omfissioner of the General Land Office, ]lfareh
(I H. L.) 15, 1897. (J. L.)

Tlis case involves the repayment of the sm of two hundred dollars,
the purchase money paid to the United States by Henry H. Harrison
for the E. t of the NE. of section 9, T. 47 N., R. 4 W., Ashland land
district, Wisconsin, containing eighty acres of land.

Said tract was granted by the acts of June 3,. 1856 (11 Statutes 20),
and May 5, 1864 (13 Statutes 66), to the State of Wisconsin to aid in
the construction of railroads. Decisions of the supreme court rendered
on June 3, 1895, and reported in 159 U. S. reports-Wisconsin Central
Railroad Co. v. Forsythe, p. 46, and Spencer v. McDougal, p. 62-finally
adjudged that the Wisconsin Central Railroad Company acquired from
the State of Wisconsin a good title to said tract of land under said
grants. And it appears that Harrison by sundry intermediate convey-
ances had acquired and was owner of the title of the company.

Previous to the publication of said decisions, your office and this
Department had held that the tract in contest (and other lands in con-
simniti case), did not pass under the grants aforesaid, and was subject
to entry under the general land laws. Your office thereupon advised-
Mr. Harrison, that it would be necessary for hini to purchase said tract
fron the government under the fifth section of the act of March 3, 1887
(24 Statutes, 556). Consequently Harrison, on June 8, 1893, paid the
government two hundred dollars for the tract, as appears by certificate
No. 5728 of that date issued at Ashland, Wiscobsin. And on August
31, 1894, a patent for the lanmd was isued to him.

After the promulgation of said decisions, to wit: on July 3, 1895,
Harrison filed his applioation for repayment of the two hundred
dollars aforesaid in accordance with section 2362 of the Revised Stat-
utes of the United States. On December 6, 1895, (by letter "F"),
your office required Harrison (1) to surrender the patent issued to him,*
(2) to furnish a duly executed deed relinquishing to the United States
all right and claim to the land under said patent, (3) to have said deed
duly recorded, and (4) to furnish a supplemental abstract of title con-
tinued from June 27, 1895-the (late of the abstract now on file-down
to and including the date of recording said deed.

On January 15, 1896, Harrison filed a motion for a review of said
decision. On July 2, 1896 (letter "F"v), your office denied said motion,
and declined to modify the forner decision.
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Whereupon Harrison appealed to this Department.
By section 2362 of the Revised Statutes it is enacted that:
The Secretary of the Interior is authorized, upon proof being made to his satis-

faction that any tract of land has been erroneously sold by the United States so
that from any cause the sale can not be confirmed, to repay to the purchaser or to
his legal representatives or assigns, the sum of money which was paid therefor, out
of any money in the Treasury not otherwise appropriated.

It is conceded, that before he applied to purchase under the act of
March 3, 1887, Harrison had acquired the valid title already conveyed
by the United States to the State of Wisconsin; that the patent issued
to-him conveyed no title, because the land therein described did not
belong to the Uuited States; and that his right to be repaid the pur-
chase money is unquestionable. The only question involved is merely
a matter of administration to be determined by reference to the
regulations.

The General Land Office circular of February 6, 1892, on page 86,
and the circular of October 30, 1895, on page 98, both prescribe as
follows:

If however, the applicant has acquired the valid title already conveyed by the
United States, it will not be necessary for him to reconvey the land, but he may
make a full statement, with corroborative evidence of the facts, waiving all claim
under the invalid entry, and thereupon receive repayment of the amount erroneously
paid;

Harrison filed a full statement, which is corroborated by the records
of your office. He is willing and offers to surrender his patent, and
waive all claims under it, and the invalid entry on which it was issued.
Your office erred in requiring him to execute a deed of relinquishment,
and have the same recorded, and to furnish a supplemental abstract of
title continued from the date of the abstract on file down to the date of
such recordation.

The patent is null and void to all intents and purposes. It conveyed
no right, title, interest or estate which Harrison can consistently under-
take to relinquish. He should be repaid the money upon the return
and surrender of the patent with his receipt for the money duly attested
endorsed thereon, in full payment and satisfaction of all his claims
thereunder, in such form as your office may prescribe.

Your office decision is hereby modified as above indicated.
10671-VOL 24 17
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ADJOIN ING FARM EXTRY-TOWNSITE-MINERAL LAND.

CALDWELL . GOLD BAR MINING COMPANY.

Au adjoining frm entry is invalid, and Nvill not be allowed to stand, if the entryman
was not i fact the owner of the alleged original farm at the time of entry

An application to make townsite entry under section 2389 R. S., will not be allowed,
where the number of bona lide occupants is not given, and it is not manifest that
the occupants i fact desire in good faith to make such entry, an(l also where
the application covers land apparently mineral in character, and in close prox-
imnity to another town.

In case of an attack on a mineral location of land that has once been adjudged min-
eral in character, the abandonment or forfeiture of the claim must be shown by
clear and unmistakable evidence.

Secretary Bliss to the Commissioner of the General Land. Office, March
(1. H. L.) 15, 1897. (P. J. C.)

The record shows that the Gold Bar Quartz Mining Company made
application for patent for the Gold Bar mining claim, lot No. 206, Sac-
ramento, California, land district, on November 24, 1893. Notice by
publication was duly given of this application, which ran from Novem-
ber 26, 1893, to February 3, 1894.

John Caldwell, a superior judge of Nevada county, California, filed
in the local office an application to enter, for townsite purposes, "in
accordance with the provisions of sections 2388-9 inclusive (R. S.),"
lot 3 in Sec. 33, lot ( i Sec. 28, lot 12 in Sec. 27, and fractional NW. :
of NW. 1 (also described as lot 20) in Sec. 34, T. 16 N., R. 8 E., M. D.
M., in trust for the uses and purposes of the occupants and dwellers
thereon. He represented that the land was then used and occupied for
townsite purposes and had been since 1860. This. application is not
dated, but the local officers say it was presented January 23, 1894. It
appears that they declined to accept the application because of conflict
with the mineral application " and with the homestead entry of Richard
Ryan." It is also stated by the local officers that on the same day
Judge Caldwell filed a protest against the mineral entry. It seems
that this protest was against the "mineral applicants the Gold Bar
Quartz Mining Company, Richard Ryan, homestead claimant, and Cen-
tral Pacific Railroad Company." It is dated January 15, 1894, and
alleges that he desires to make entry of the land for the use and benefit
of the inhabitants thereof; that the land is entirely enclosed and occu-
pied by persons residing thereon; that there are more than fifteen
dwellings and families thereon, the total number of inhabitants being
one hundred and fifty; that the land has been used for townsite pur-
poses for more than thirty years; "that the majority of the occupants
of said premises have requested me to make application in trust for
them. under the United States Revised Statutes;" that he files "' this
adverse claim and protest against the said application by said Gold
Bar Quartz Mining Company for said Gold Bar Quartz Mine," because
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"the land embraced therein is agricultural land, and that no part of it
is mineral and that no mineral or quartz of any kind has ever been
discovered thereon;" that the land is settled upon and occupied as a,
townsite; and that that portion in section 27 is excepted from the
railroad grant by reason of the pre-emption claim of J. J. Collins."

This protest is not sworn to by the judge, but he states "that the
facts upon which said adverse claim aid protest are based being (are)
fully set forth in the affidavits hereto annexed."

The affidavits referred to were made by Richard Ryan, one of the
defendants in the protest, and John Thomas, in which they swear that
there are nine dwellings etc. on the land; that there is no lode existing
within the limits of the Gold Bar claim; that no gold nor quartz has
been extracted from the premises; that the ground embraced is non-
mineral in character, and that there are no indications of mineral upon
the same; and that Collins settled upon lot 12 in Sec. 27 prior to 1862
and filed his declaratory statement therefor in 1868. This affidavit was
sworn to on January 12, 1894.

On January 24, following, the local officers issued notice calling for a
hearing on this protest.

On February 3, 1894, the mining company made application to pur-
-chase the land applied for, which was denied because of the pending
contest. Subsequently, in the same month, the mining company.
applied for a re-hearing on its application to purchase and to recon-
sider the respective orders issued, and that the notice might be dis-
missed and quashed. The local officers thereupon modified their former
decision to the extent of quashing the notice which had been issued;
and thereupon transmitted the record to your office with the recom-
mendation that a hearing be ordered. The mineral claimants appealed
from their action.

Your office, by letter of January 20, 1894, considered this appeal,,
and i doing so recited the prior history of lot 3, included in the tract,
as follows:

In deciding this question it becomes necessary to consider briefly the facts of
record relative to said lot 3, of section 33.

This office by decision dated November 27, 1885, (letter F), in the case of S. J.
Alderman v. C. P. R. R. Co., involving said lot 3, decided: " The residence of Irish
antedating the railroad grant, and extending beyond the date of definite location,
excepted the land from the operation of the grant, the same is therefore subject to
disposal under the general laws of the United States."

Said office decision was affirmed by the departmental decision of September 28, 1887.
It appears from the record in quasi contest No. 601, W. H. Weldon claiming the

Gold Bar Quartz mine v. C. P. R. R. Co. that Weldon on October 8, 1890, filed a peti-
tion alleging that the land in said lot 3, is mineral in character.

Upon said petition a hearing, which was ordered by this office, was held March
27, 1891.

Said hearing resulted in a final decision by this office, dated February 26, 1892,
from which I quote: "You decided that the land was mineral in character and
recommended that it be-excluded from the grant to the said respondent.
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"The parties in interest were duly notified of your decision and no appeal has been
taken therefrom.

" Your decision is accordingly affirmed and the Central Pacific R. R. Co.'s. selection
as per list No. 12, is hereby canceled as to the extent of said lot No. 3 of Sec. 33,
T. 16 N., R. E., M.D. M.

"It further appears that while the ease was pending in this office you allowed in
violation of Rule 53 of Practice, homestead entry No. 5945 to be made by Richard
Ryan

"This entry covers the tract involved in the above contest andwas wholly irregu-
lar but will be allowed to stand subject to any prior attached rights."

In view of the foregoing, the proper townsite authorities and Richard Ryan will
be allowed thirty days in which to apply for notice of a hearing, to be by them served
in accordance with the rles of practice; at which evidence must be submitted to
show whether the land embraced in said Imining claim is valuable mineral land,-and
whether that part thereof embraced in said lot 3 is more valuable for mineral than
agricultural purposes.

Lot 12, of section 27, T. 16 N., R. 8 E., embraced in said declaratory statement is
also within the grant to the Central Pacifie Railroad Compalny. Beforethetownsite
declaratory statement can be received and filed, it will be necessary to have said lot
12, regularly excepted from the grant.

In orderto show that lot 12, ought to be excepted from the grant, said railroad
company should be made a party defendant in this case by due service.

A motion for review of this decision was denied by your office letter
of October 4, 1894.

A hearing was had before the local officers in pursuance of this
order, at which the towusite claimants and Richard Ryan wefe repre-
sented by an attorney, and there was also present an attorney for the
mining company. The railroad company appeared and filed a protest
in reference to lot 12 in section 27. It may be said in this connection
that this lot is not inclu(ied in nor does it conflict with the Gold Bar
Quartz mine in any way.

As a result of the hearing before the local officers they decided that
the land involved is non-mineral in character and that lot 12 of section
27 was covered by a valid pre-emption claim at the date of the grant to
the Central Pacific Railroad Company, and decided that the mineral
application of the Gold Bar Mining Company should be canceled; that
lot 12 was excepted from the terms of tlie grant; that Richard Ryan's
homestead entry of an additional farm homestead should be allowed to
stand intact; and that Judge Caldwell or his successor in office be
allowed to enter the land applied for by him and not embraced in
Richard Ryan's claim.

On appeal your office affirmed the decision below, except as to Ryan's
additional farm homestead, which was held for cancellation. A motion
for review of said decision was denied, and the case now comes before
the Department on the separate appeals of the mineral claimants and
Ryan. The specifications of error filed by the mining company are
quite voluminous and will not be set forth, but such errors as are sg-
gested that are pertinent to the issues involved will be considered.
The error alleged by .Ryan is in holding his additional farm homestead
entry for cancellation.



DECISIONS RELATING TO THE PUBLIC LANDS. 261

As to the appeal of Ryan: The judgment of your office that his
additional farm homestead entry should be canceled is concurred in.
In the first place, it was erroneously allowed by the local officers, inas.:
much as the land was then under contest and of course not subject to
entry until that contest was disposed of. Again, this entry should
not be allowed to stand under the circumstances. In his affidavit he:
stated
that I now own and reside upon an original farm containing about three acres and
no more; that the same comprises a portion of mineral lot No. 198, in the NE. I of
See. 33, T. 16 N., R. 8 E., and is contiguous to the tract this day applied for.

The testimony in the case shows that Ryan was only a settler or
"squatter" on the mineral land at the time he made his additional farm
entry and that he had no title to the land until about two months prior
to the bearing which was held December 17, 1894. If it be conceded,-
for the sake of argument, that he had the right to make additional farm
entry simply by reason of purchase of this tract, yet it is clear that he
had no such title to the three acres as would warrant the allowance of-
the entry at the time it was made (Boord v. Girtman, 14 L. D., 516;
Rush v. Bailey, 16 L. D., 565).

Apparently a little more than one half of -the ground included in the
Gold Bar is in lot 3 of Sec. 33. It is triangularly shaped, the base of
the triangle extending almost the entire length of the southerly side
line of the mining claim and the apex being just outside the northerly
side line.

This particular piece of land has been the subject of litigation in the
Department and the local courts since- 1885. This is probably owing
to the fact that the land has been inhabited to some extent ever since
1860, by a few persons; its close proximity to the city of Grass Valley,
and that it is surrounded by mines and mining claims, many of which
have been patented by the government, and which are now, or have
been in the past, extensively worked.

So far as disclosed there has never-before been any attempt made to
secure title to the land for townsite purposes, neither was the tract
under municipal control or laid off in lots and blocks. It is shown by
the testimony of one witness, however, that since this proceeding was
commenced it has been included within the corporate limits of Grass
Valley.

It will be observed that the application for townsite entry is not made
under the act of March 3, 1877 (19 Stat., 392), as an additional entry for
townsite purposes, but is for an original townsite entry under " sections
2388-9 inclusive."

It is gathered from the record that the application of the superior
judge was brought about by a petition from the residents. There is in
the record a petition signed by ten persons representing themselves to
be "of the number represented by your honor, officially, in a certain
petition and application for townsite patent1" etc., requesting him to,
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withdraw the application made for entry. In compliance therewith, as
stated by him, the superior judge filed a formal withdrawal of his said
application, which was dated December 10, 1894.. Subsequently, how-
ever, on the day the hearing began, the judge withdrew this abandon.
ment. In his letter of withdrawal he states that he had supposed the
request to abandon the application presented to him had been made by
"all the townsite residents within the limits of said Gold Bar quartz
claim," but he is " now informed that five of the townsite residents " did
not join in the petition. So it appears that the superior judge is now
representing the wishes of but five persons in prosecuting his applica-
tion for patent. At the hearing the attorney who appeared for the
townsite applicants also acted for Ryan, to the extent of offering the
testimony taken in behalf of the townsite applicants as evidence for
Ryan. It will be remembered that the protest of the superior judge
was made both against Ryan and the mineral claimant, and his appli-
cation to enter included the land Ryan had entered as an additional
farm homestead. It is therefore clearly apparent, if these parties-the
superior judge and Ryan-are acting in good faith, that their interests
are necessarily antagonistic.

It is shown by the testimony on the part of the defendant, that at
the time of the hearing there was residing on the mining claim the
individuals-who petitioned the superior judge to abandon the applica-
tion for townsite. This petition was shown to one of the witnesses for
the defense and he was asked if it included all the settlers within the
Gold Bar mining claim. His reply was, that it did not; that those not
signing were Richard Ryan, John Thomas, Jolhn Thompson, Mrs. Wal-
lace and Peter Keelly. It is shown, however, that Ryan did not live
on the land, but had a part of it included in his enclosure. It is also
shown that Peter Keelly did not then reside ol the tract, his house
having been burned previously. The towusite claimants' testimony
shows L" ten or eleven dwellings" and gives the names of eleven persons
living there with their families, incldillg Weldon, who it appears is
largely interested in the Gold Bar Company. It also shows that there
have been people living on the land since 1860.

It also appears that all the settlers, except ive, have entered into an
agreement with the mining company by which they are to get title to
the surface of the ground they occupy.

It further appears that there have been mines worked i this immediate
vicinity since its first settlement; that in all directions immediatelysur-
rounding the Gold Bar are mining claims and on the two sides and one
end have been patented as mineral land. It is shown that in 1888 Ryan
and Keelly and two others located lot 3 as a placer claim. The ground
included in the Gold Bar claim was originally located in 1877, under the
name of the Silver Star, and relocated under its present name in 1883.

It seems to me, in view of all these circumstances, that there is not
presented such a case here as will warrant the Department in permit-
ting an entry of this land under the townsite law, at. least under the
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application that is now pending. The actual number of bona fide occu-
pants of the tract is not given, neither is it shown that any emergency
exists that would demand the granting of another and independent
townsite entry such as this application contemplates, in such close
proximity to another town. In the protest filed by the superior judge
it is alleged that there are "more than 9 dwellings occupied by 8
families," but the testimony does not show "more than 9 dwellings."

It is contended that the former decision of your office in the case of
Weldon v. Central Pacific I. It. Co., affirming that of the local officers
adjudging the land included in the Gold Bar to be mineral in character,
is res judicata of that question. It appears to me that there is much
force in this proposition. If its mineral character was such as to except
it from the operation of the grant to the railroad company, it would
seem to be ample for the purpose of at least throwing the burden of
proof upon those attacking it on the ground that it is agricultural,
which is one of the charges made in the affidavit of contest. This
question as to the burden of proof in cases where there has been a
former adjudication on this subject, is fully discussed in all its features
in Stinchfield v. Pierce, 19 IL. ID., 12; Dargin et al. v. Koch, 20 L. D.,
384, and McCharles v. Roberts, Id., 564, and it is not deemed necessary
to go over the ground again. It is enough to say that in the l ast-named
case it was decided that where parties attack a mineral location on land
that has once been adjudged to be mineral in character it is necessary
to allege and prove abandonment or forfeiture of the mining claim and
that the testimony should be clear and unmistakable;
that after final judgment declaring land to be mineral in character the simple allega-
tion that the land is. as a present fact more valuable for agriculture is not sufficient
upon which to order a hearing, and again compel the mineral claimant to adjudicate
the question.

The clear preponderance of the testimony in the case at bar is with
the mineral claimants. It is shown that there is some mineral in
sight on the claim. It is true, as said in your office decision, that no
ore has been produced by the claimants, but this may be accounted for
by the fact that there has been continuous litigation over the land.
But be this as it may, the fact is that there is not sufficient evidence in
the case to warrant a reversal of the former judgment as to the char-
acter of the land.

Your office judgment that the land is not mineral in character is
therefore reversed, and the application by the superior judge denied.
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INDIAN EXANDS-AELOTTMENT-CONTEST.

OPINION.

The Secretary of the Interior has authority to investigate the validity of an Indian
allotment at any time prior to the issue of the first patent provided for under the,
allotment law, and on sufficient cause shown, to rescind the approval of an allot-
ment and reject it.

Assistant Attorney-General Lionberger to the Secretary of the Interior,
February 15, 1897. (W. C. P.)

A letter from the Commissioner of the General Land Office in regard
to hearings on charges against the legality of certain Indian allotments
was referred to me by First Assistant Secretary Sims, with request for
an opinion upon the questions involved.

Other papers relating to similar matters were transmitted by the
Commissioner before and after said letter was received, and were re-
ferred to me for an opinion. Subsequently the Commissioner addressed
a letter to you requesting that all these matters be considered together

It seems in this particular instance allegations were made that the
lands covered by certain Indian allotments were covered by a heavy
growth of timber, which constituted their chief value, and that the
allotments were made for the benefit of timber speculators, whereupon
the Commissioner of the General Land Office ordered a hearing to
determine the facts. This action was talen under departmental letter
of December 6, 1895, to the Commissioner of the General Land Office,
wherein it was said:

In acordance with your recommendations you are hereby authorized to suspend
action on all Idian allotments in said States under section 4 of said act pending
investigation of the charges preferred against the same.

In the letter which called forth these instructions the Commissioner
of the General Land Office made the following statement and sugges-
tion:

I have temporarily suspended action on a number of allotment applications in said
States now in this office, and on a number of allotments which have been before the
Department and approved for patent, pending instructions from the Department in
the matter.

I respectfully suggest that this office be authorized and directed to suspend all
action on Indian allotments nder section 4 of the general allotment act of February
8,1887, in the States of Minnesota and Wisconsin, pending investigation thereof by
a special agent of this office as to the charges preferred against the same in the let-
ters transmitted herewith.

The instructions given by the Department when read in connection
with this letter from the Commissioner of the General Land Office
which called them forth are broad enough to justify his conclusion that
the order of sspension covered approved allotments as well as those
where applications were under consideration.
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I take it, however, that my opinion was desired upon the general
question as to the authority of the Secretary to investigate the legality
of an allotment after approval, rather than upon the question as to
whether the action of the Comnissioner of the General Land Offlce in
ordering hearings on charges against approved allotments was within
the scope of his instructions.

The Commissioner of Indian Affairs requested the Commissioner of
the Genera] Land Office to rescind his order for these hearings, con-
tending that the approval of any Indian allotment is a final determina-
tion of the right of the Indian thereto, and that thereafter there is no
authority to investigate the legality of the allotment. In support
of this contention he cites the decision in the case of Falconer v. Price
(19 L. D., 167), and a decision of December 3, 1888, in respect to selling
timber by the allottee after approval. He also argues that the ruling
of the supreme court that where a right to a patent has once been
vested in a purchaser of public lands, it is equivalent to a patent issuedl
is by analogy applicable to an Indian allotment.

The decisions of the supreme court (Stark v. Starrs, 6 Wall., 402, and.
Simmons v. Wagner, 11 Otto, 260), cited by the Commissioner of Indian
Affairs,- do not touch upon the question of the authority of this Depart-
ment to investigate the legality of an entry of public lands at ally time
prior to the issuance of patent, but announce the rule that a right once
vested, that is, by legal entry or purchase, is equivalent to a patent
against subsequent claimants of the land. These cases are not in point
here. The authority of this Department to investigate entries of the
public lands, and to cancel any entry shown to be illegal at aliy time
prior to the issuance of patent, is too well established to require the
citation of authorities in support of the proposition. By analogy this
same rule may be well applied to Indian allotments.

The departmental letter of December 3, 18S8, does not announce any
rule that should be recognized as controlling the question now under
consideration. Tat letter sim-plyinistructed the Commissioner of Indian
Affilirs that certain Chippewa Indians who had been given allotments
under a treaty with that tribe might be allowed to sell the timber upon
their allotments after approval by the President and prior to the issue
of patent thereon. This action does not by any means go to the extent
of saying that this Department would have no authority to investigate
as to the legality of any allotment at any time prior to the issue of
patent. It is true that the right under an approved allotment upon
which patent subsequently issues relates back to the date of approval,
but that has no influence upon the question now under consideration.

The decision in the case of Falconer v. Price (19 L. D., 67,) seems to
sustain the contention of the Commissioner of Indian Affairs. It seems
that Falconer applied to contest Price's allotment, and in the decision
thereof, after reciting that the allotment was approved by the Conmis-
sioner of Indian Affairs, and by the Department, and was sent to the



266 DECISIONS RELATING TO THE PUBLIC LANDS.

General Land Office, with directions to issue patent thereon, but that
no patent had been issued, it is said:

Your office held that the allotment having been approved by the Department, the
question as to the right of Price was settled, and your office declined to order a hear-
ing in the case. Your action is approved. The decision of your office is affirmed.

There is no discussion of the question, no citation of authority, nor
anything to indicate the line of reasoning by vhich the conclusion was
reached. I can not agree with that conclusion. The duty of making
these allotments devolves upon the Secretary of the Interior, and while
the interests of the Indians should be carefully guarded, there is also
an obligation-upon him to watch the interests of the government and
to prevent the making of illegal allotments. A mistake may be cor-
rected or a fraud prevented at any time before the Secretary of the,
Interior, as the officer having charge of the public lands and their dis-
posal, completes his duties so far as to issue the patent provided for in
said law. Having been given charge of this work he is necessarily
thereby vested with authority to do whatever may be necessary to its
proper performance.

As said before, this question may be determined by applying the rules
which obtain as to the sale or other disposition of the public lands
nnder other laws. A homestead or other entry is subject to cancella-
tion at any time prior to the issuance of patent, for fraud or illegality.
That the same rule should be applied in Indian allotments as in the
case of final entries will not be seriously disputed.

After a careful consideration of this matter, I am of the opinion, and
so advise you, that the Secretary of the Interior has authority to inves-
tigate the validity of an Indian allotment at any time prior to the issue
of the first-patent provided for in the allotment act, and upon sufficient
cause shown, to rescind the approval of the allotment and reject it.

Approved:
DAVID R. FRANCIS,

Secretary.

MINING CLAIM-NOTICE-POSTING.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 11, 1897.
REGISTERS AND RECEIVERS,

United States Land Off ces.
GENTLEMEN: Your attention is directed to the fact that by decision

rendered by the Department on February 27, 1897, in the case of
W. H. Gowdy et al., v. The Kismet Gold Mining Company, the decision
rendered in said case on May 23, 1896, and reported in 22 L. D., 624,
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was modified, and paragraph 29 of the Mining Regulations amended so
as to read as follows:

29. The claimant is then required to post a copy of the plat of such survey in a
conspicuous place upon the claim, together with notice of his intention to apply
for a patent therefor, which notice will give the date of posting, the name of the
claimant, the name of the claim; the mining district and county; whether or not
the location is of record, and, if so, where the record may be found, giving the book
and page thereof; the number of feet claimed along the vein and the presumed
direction thereof; the number of feet claimed on the lode in each direction from the
point of discovery, or other well defined place on the claim; the names of all adjoin-
ing and conflicting claims, or, if none exist, the notice should so state.

According to the last decision of the Department, the amendment of
said paragraph will take effect on the first clay of June, 1897, and all
publications thereafter made must contain the information therein pre-
scribed. All publications made or started prior to that date are to be
treated in accordance with the practice of the Department existing
prior to the original decision in the case of W. 1H. Gowdy, et al., v. The
Kismet Gold Mining Company.

Said decision of ebruary 27, 1897, will be found published i Vol.
24 of Land Decisions, page 191.

Very respectfully, E. . BEST,
Acting Commissioner.

Approved:
Wm. H. SIMS,

Acting Secretary.

TvISSISSIli'PI LANDS-ACT OF FEBRIUARY 17, 1897.

INSTRITCTIONS.

DEPARTMENT OF TE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 22, 1897.
The REGISTER and the RECEIVER,

United States Land 0ffice, Jackcson, liississippi.
SIRS: The act of Congress, approved February 17, 1897, provides as

follows:
-A ACT to enable certain persons in the State of Mississippi to procure title to public lands.

Be it enacted by te Senate and House of Represeetatives of the Uvited States of America
in Congress assembled, That all persons who, prior to January nineteenth, eighteen
hundredandsnin ety-five, purchased in good faith from the State of Mississippi any
lands within the six miles or granted limits of the Mobile and Ohio Railroad, and
which lands were included in approved swamp-land list numbered seven, Augusta
series, their heirs or assigns, shall have the preference right for one year from the
passage of this act to enter under the homestead laws of the United States not
exceeding one hundred and sixty acres of the lands so purchased by them fom the
State of Mississippi and to purchase not exceeding one hundred and sixty acres
additional of such lands at one dollar and twenty-five cents per acre, or, if they
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elect not to avail themselves of the homestead law, to purchase three hundred and
twenty acres of such land: Provided, owvever, That this act shall not affect the
rights of homestead claimants who, between the sixteenth day of February, eighteen.
hundred and ninety-five, and the twenty-seventh day of May, eighteen hundred and
ninety-six, made settlements and entries or filed with the local land officers applica-
tions to enter in good faith, under the homestead laws, any of the lands included in
the provisions of this act not occupied or actually and substantially improved by
such purchasers from the State.

SEc. 2. That all persons who have legally purchased any of the lands aforesaid at
tax sales shall be considered assigns within the meaning of this act.

Approved, February 17, 1897.

The act provides that persons who, prior to January 19, 1895, pur-
chased in good faith from the State of Mississippi any of the lands in
question, their heirs or assigns, shall have one year from the passage of
the act within which to enter, under the homestead laws, not to exceed
one hundred and sixty acres of land so purchased by them, and to pur-
chase from the United States, one hundred and sixty acres additional
at $1.25 per acre; or, if they do not desire to make entry under the
homestead laws, to purchase three hundred and twenty acres of said
land. It also provides that such act shall not affeet the rights of home-
stead claimants who, between February 16, 1895, and May 27, 1896,
made settlements and entries or filed applications to enter in good
faith, under the honestead laws, any of the lands included in the pro-
visions of the act not occupied or actually and substantially improved
by such purchasers from the State.

Section two provides that persons who have legally purchased any
of said lauds at tax sales shall be considered assigns within the mean-
ing of this act.

All persons applying to enter either under the homestead law or to
purchase any of such lands by virtue of their rights as purchasers from
the State, must present to you satisfactory evidence that they were
purchasers from the State prior to January 19, 1895, or are heirs or
assigns of such purchasers.

All persons who have made homestead entries of any of said lands
between the dates mentioned in the proviso to the first section of the
act, or had filed applications in the local office to make such entries,
are entitled to perfect their entries even as against the purchasers
from the State unless the-land entered or embraced in their application
was occupied or actually and substantially improved by such purchas-
ers from the State, but they must submit satisfactory evidence that no
portion of the land embraced in their entry or application to enter was.
so occupied or actually and substantially improved by any purchaser
from the State at the date of their entry or application.

If the purchaser from the State of any of the lands embraced within
the provisions of this act do not apply to make entry under the home-
stead law, or to purchase said lands within one year from the passage
of this act, such lands will be subject to settlement and entry under
the homestead law as other portions of the public domain, and nothing
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in this act will be so construed as to impair or affect the rights of any
homestead settler upon said lands, but such subsequent right will be
subject to the preference right of purchasers from the State for the
period of one year.

Respectfully, E. F. BEST,

Acting Commissioner.
Approved:

C. N. BLISS,

Secretary.

ABANDONED MILITARY RESERVATION-FORT CAMERON.

INSTRUCTIONS.

DEPARTME NT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 22, 1897.
REGISTER AND RECEIVER,

Salt Lakce City, Utah.
GENTLEMEN: The appraisers have appraised the lands in the Fort

Cameron, post and wood and timber, abandoned military reservation
at from ten cents to two dollars and fifty cents per acre.

The Secretary of the Interior has approved the appraisal of the lands
appraised at or above $1.25 per acre, and for lands appraised at less
than $1.25 per acre he has, under the law, fixed the minimum price of
such lands at $1.25 per acre. Therefore, no tract of land in this reser-
vation can be disposed of at less than $1.25 per acre, although you will
be governed by the appraisal in disposing of those lands appraised at
more than $1.25 per acre.

All of said lands, except the SE. 4 SE. Sec. 14, the NE. -Sec. 23 and
NW. &NW.i Sec. 24, T. 29 S., R 7 W., which contain buildings purchased
by Mr. John R. M4urdock from the government, and all school sections,
reserved by law from settlenent and entry, are subject to settlement
under the provisions of the act of August 23, 1894 (28 Stat., 491),
which, among other things, provides:

That persons who enter under the homestead law shall pay for such lands at not
less than the value heretofore or hereafter determined by appraisement, nor less than
the price of the land at the time of the entry, and such payment may, at the option of
the purchaser, be made in five equal installments, at times and at rates of interest
to be fixed by the Secretary of the Interior.

On April 9, 1895 (20 L. D., 303), the Secretary of the Interior directed
this office to issue instructions under said act of August 23, 1894, as
follows:

That the homesteader be given the option in making payment upon his entry of
these lands, of making his payments in five equal payments to date from the time of
the acceptance of his proof tendered on his entry, and that the rate of the interest
upon deferred payments be charged at the rate of 4 per cent per annum.
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In allowing entries for lands in this reservation, under said law, you
will in each case endorse on the application Fort Cameron Reserva-
tion, act August 23, 1894," and make the same notation on your abstract
of homestead entries.

Under the provisions of the homestead law, an entryman has the
right either to commute his entry after fourteen months from date of
settlement, or offer final proof under Sec. 2291 R. S. I entries under
said act of August 23, 1894, he may, at his option, commute after
fourteen months with fall payment in cash, or, after submitting ordi-
nary five year final proof and after its acceptance, he may pay for the
land the fll amount of the appraised value thereof or at not less than
$1.25 per acre, without interest, or he may make payment in five equal
installments, the first payment to be made one year after the accept-
ance of his final proof, and the subsequent payments to be made
annually thereafter, interest to be charged at the rate of four per cent
per annum from the date of the acceptance of final proof until all pay-
ments are made.

In case the full amount is paid after fourteen months from date of
settlement you will, if the proof is satisfactory, issue cash certificate
and receipt; and in the event that regular final proof is made, and the
full. amount then paid, you will issue final certificate and receipt; but
when partial payments are made the receiver will issue a receipt only
for the amount of the principal and interest paid, reporting the same
in a special column of the abstract of homestead receipts, and at the
time last payment is made, you will issue the final papers as in ordinary
homestead entries.

In issuing final papers you will make the proper annotations thereon,
as well as on the applications and abstracts, as before directed, to show
that the entry covers lands in Fort Cameron reservation.

You are further advised that the same rule, as to the allowance of
credit for residence prior to entry and for military service, applies to
entries under said act of August 23, 1894, as to other homestead entries.

Where, upon submitting final proofs the etrymen elect to make
payment for the lands entered in five annual installments, you are
authorized to make the usual charges for reducing the testimony to
writing, but as the final certificate and receipt cannot be issued until
the last payment is made you cannot charge the final commissions
until said final certificate and receipt are issued.

Where the entrymen submit final proofs and elect to pay for the
lands in installments, you will not give said proofs current numbers
and dates but will, if they are acceptable to you, make proper notes on
your records showing that satisfactory proof has been made and the
dates upon which the partial payments must be made, and then trans-
mit said proofs to this office, in special letters, and not in your monthly
returns, for filing with the original entries.

There are no guarantees to be taken in order to secure payment of
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the installments, but if, when each installment is due, any entryman
fails to pay the same you will report the matter to this office when
proper action will be taken in the case.

The said act of August 23, 1894, did not repeal the act of July 5,
1884 (23 Stat., 103), hence, parties qualified to make entry under the
second section of the latter act may do so without making other pay-
ment than the legal fee and commissions.

Sections 2, 16, 32 and 36 of this reservation are reserved for school
purposes.

On May 4, and August 5, 1895, you transmitted the applications of
John R. Murdock to be permitted to purchase, under the third section
of the said act of July 5,1884, the SW. I SW. I Sec. 13, NW.4 NW.4 Sec.
24, S. - SE. Sec. 4 and the NE.1 Sec. 23, T. 29 S., R. 7. W., sub-
divisions containing buildings purchased by him from the government.

Subsequently Mr. Murdock relinquished all claims to the SW. i
SW. i. Sec. 13, and the SW. SE. .Sec. 14, T. 29 S., R. 7 W. It there-
fore appears that the subdivisions containing buildings and which Mr.
Murdock is entitled to purchase are the following, viz: SE. i SE. 4 See.
14, the NE I Sec. 23, and NW. NW. Sec. 24, T. 29 S., R. 7 W.

You will advise Mr. Murdock that be will be allowed sixty days from
notice hereof, within which to make application to purchase the last
mentioned subdivisions, upon which the buildings are situated, and to
pay therefor the appraised value where that is fixed at or nore than
$1.25 per acre, and at the rate of $1.25 per acre for the subdivisions
appraised at less than $1.25 per acre, and inform him that if he fails
to make said purchase within the time specified the lands will become
subject to homestead entry by the first legal applicant.

In case the application is made and the purchase money tendered
you will issue cash certificate and receipt, modified to suit the case,
making the following notation on the margins thereof: "Purchased
under Sec. 3, act of July 5, 1884."

Issue notice to Mr. Murdock and in due time make report in accord-
ance with circular of October 28, 1886 (5 L. D., 204).

You will acknowledge receipt of this letter.
Very respectfully, E. F. BEST,

Acting Commissioner.
Approved March 22, 1897:

C. N. BLISS,
Secretary.
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SETTLEMENT RIGHT-STATE SELECTION.

BENSON V. STATE OF IDAHO.

No rights are secured by a settlement made for te purpose of securing the timber
on the land and not for the establishment of a home.

A State selection made prior to the official filing of the township plat is premature
and invalid.

Secretary lFrancis to the Commissioner of the General Land Office, January
(I. H. L.) 8 1897. (R. W. H.)

On July 16, 1894, Elmer E. Benson made application to enter, under
the homestead law, the W. A of the SE.j, the SE. 1 of the SE. See.
8, and the SW. i of the SW. 1 Sec. 9, Tp. 39 N., IR. 2 E., Lewiston land
district, Idaho. His application was rejected, on the ground that the
State of Idaho had selected the land under its grant for the support
and maintenance of an insane asylum, as provided by section 11 of
the act of July 3, 1890, for the admission of the State of Idaho into the
Union. (26 Stat., 215.)

On appeal to your office a hearing was ordered, which resulted in a
recommendation by the local office that Benson's homestead applica-
tion be allowed and the State selection canceled.
: Upon the State's appeal from this decision of the local office, your
office declined to allow said homestead application, for the reason that
you were not satisfied from the testimony that-

Benson went upon the land honestly and in good faith for the purpose of actual
settlement, and of honestly endeavoring to comply with all the requirements as to
settlement, residence and cultivation necessary to acquire title under the homestead
law, [being] of the opinion rather that his purpose from the first was speculative
only, in that he intended to obtain the valuable timber upon the land by means of
a homestead entry, without complying with the conditions of the homestead law.

This conclusion is supported by the facts as they appear in the
record. Benson was an unmarried man. He first went upon the lands
which was covered with valuable timber, about April 24,1894, cleared
about a quarter of an acre and laid eight small unhewn. logs in square
form as a foundation of a cabin. In the latter part of May, or early
part of June following, he finished the cabin with logs of the same sort,
and after that did nothing more upon the land up to the time of the
hearing.

There is no disinterested testimony as to Benson's good faith, his
only witnesses being his brother Orin L. Benson, and Mace E. Kent,
both of whom had contests pending against the State's selection of
neighboring tracts, and who depended, each upon the other, for evi-
dence to support their claims.

Against this testimony the State produces two witnesses, Florence
and Jordan, the former a public officer and the latter his assistant,
who were employed by the State to maie the selections under its grant
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from (Congress; and, inasmuch as the law (act of March 3, 1893,) pro-
vided that the preference right of selection for the period of sixty days,
given therein to the States, " shall not accrue against bona fide home-
stead and pre-emption settlers on any of said lands at. the date of filing
of the plat of survey of any township in any local office of said States,"
it must be presumed, in the absence of evidence to the contrary, that
the State's selecting agents used due diligence to discover evidences
of settlement, and were careful to avoid the selection of occupied
tracts.

Both Florence and Jordan, on behalf of the State, swear that they
went over this land in May, 1894, and sawano indications of settlement
or improvements alleged to have been made on the ground in April.

Upon weighing the testimony, I find that whatever settlement there
was on the land was only a colorable one, and made to anticipate the
filing of the map and the selection of the State, with a view to secur-
ing the valuable timber thereon, and not for a home.

In Dobie v. Jameson (19 L. D., 91), Little v. Duramt (3 L. D., 74),
MeWeeney v. Greene (9 L. D., 38), and many other cases, it is held that
" the acts of settlement upo usurveyecd land must be of such a char-
acter, and so Ol)en and notorious, that the public generally may have
notice of the settlers' claims." The rule as laid down in Wright v.
Laison (7 IL. D., 555), applies as well to this case as to entries under
the act of June 3, 1878. It is that " a settlement for the purpose of
securing the timber O the land, or for any other purpose than estab-
lishing a home, is not a bona fide settlement within the meaning of said
act."

Your decision declining to allow Benson's homestead application is
therefore affirned.

Among the specifications of error in the claimant's appeal is the
following:

The Hon. Commissioner erred in- not holding and deciding that the selection by
the State of Idaho, embracing the land in controversy, was prenaturely made, and,
as such, was and is absolutely void.

It appears from 'the record that the plat of township 39, range 2 E.,
B. M., was received at the local office at Lewiston, on May 4, 1894, and
that George B. Florence, State selecting agent for Idaho, selected the
land in controversy on June 30, 1894, for the insane asylum (List No. 3),
under the grant contained in section 11 of the act of July 3,-1890 (2'6
U. S. Stat., 215), providing for the admission of Idaho as a State into the
Union. -The plat, however, was not officially filed in the local office
until July 2, 1894. Prior to this date, under rules established by the
Department, the land embraced in said approved plat was not subject
to entry or selection (4 L. D., 202).

In Campbell v. Jackson (17 L. D., 417), it is held-
That an application to enter land, which is not subject to entry at the time the

application is made, confers no rights upon the applicant. This was held in Goodale
10671-VOL 24-18
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v. Olney (13 L. D., 498), and i Maggie Laird, on page 502 of the same volume...
The same rule would prevail in the ase of a selection by a State, and it must be made to
appear, that at the time the State applied to select the land, it was subject to such
selection. Otherwise, no rights would be secured by the application.

In Lansdale v. Daniels (100 U. S., 113), Mr. Justice Clifford said:

Beyocnd doubt the declaratory statement was a nullity, as it was filed at a time
when the act of Congress gave it no effect. The fact that it remained in the local
office will not remove the difficulty, as it was nade and filed without authority
of law.

The Department makes no distinction between entries by individuals
and selections by States or corporations uider Congressional grants,
as to the time when their rights, respectively, attach, unless the lan-
guage of the grant itself makes au exception to the general rule, as
stated above, which is not claimed in the present case.

The State selection of the land in question, inadle June 30, 1P94, prior
to the official filing of the township plat on July 2, 1894, was therefore
premature and invalid. (William Herth, 22 L. D., 385.)
- No right, however, accrues to Benson, because his settlement was
not bona fide and his application was speculative.

The land in question is still a part of "the surveyed, unreserved
and unappropriated public lands of the United States within the limits
of the State," and subject to selection by the State under the direction
of the Secretary of the Interior, as provided in section 14 of the act of
July 3, 1890, provided that, at the time of exercising its right, the land
is not occupied by a bona fide homestead settler or reserved under any
other law for the disposal of the public lands.

PRACTICE-ORDER FOR HEARING-RAILROAD GflANT.

ST. Louis, IRON MOUNTAIN AND SOUTHERN Ry. Co. v. MCCLAINE.,

Au order for a hearing issued by the General Land Office, on the appeal of an appli-
cant from the rejection of his application to enter, operates as a disposition of
said appeal, and its want of regularity is thereafter not material.

Land not protected by withdrawal and embraced within a bona fide settlement claim
is not subject to indemnity selection.

Secretary Bliss to te Commissionier of the General Land Office, March
(1 H. IL.) 15, 1897. (W. M. W.)

The case of the St. Louis, Iron Mountain and Southern Railway
Company . John HE. McClaine has been considered, on the appeal of
the former from your office-decision of. November 9, 1895, holding for
cancellation its list of selection as to the E. J of the NW. of Sec. 17,
T. 22 N., R. 3 E., Ironto n, Missouri, land district. a

* The land in question is within the indenity limits of the grant to
the Cairo and Fulton Railroad Company, now the St. Louis, Iron Moun-
tain and Southern Railway Company by the act of July 22, 1866 (14
Stat., 338), and was selected by the company July 12, 1894, per list No. 1.
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The withdrawal made in favor of said road was revoked August 15,
1887. See circular, 6 L. D., 131, 133.

The records of your office show that, oln June 6, 1869, one Gish made
homestead entry for the NW. i of See. 17, T. 22 N., R. 3 E., which was-
canceled October 7,1876; that on October 14, 1878, Austin Fuller made
homestead entry for the S. of the NW. I of said section, which was
canceled on May 5, 1886; that on December 26, 1885, Andrew Inman
made homestead entry for the NE. i of the NW. i of said section, which
was canceled May 26, 1893.

On August 3, 1894, John H. McClaine filed in the local office his appli-
cation to make homestead entry of the tract in controversy, which
application was rejected for conflict with the selection made by the
railroad company.

McClaine appealed to your office.
On June 20,1895, your office considered McCiaine's appeal, and found

that he based it on the ground that he made bona fide settlement upon
this land May 28, 1894, with the intention of entering it under the
homestead laws; that on the same date
'he applied at the local office of the clerk of the court of Ripley county, for the
purpose of making application to homestead this tract, bt oing to his not being
familiar with the description of the land, he made out his application papers in
blank, and left then with the clerk until the proper description could be furnished,
and feeling secure in his position as possessor in fact, he deferred perfecting his-
application until August 1, 1894; that his improvements consisted of a dwelling
house, 19 by 25 feet, and about twenty acres cleared and in cultivation,

and that his improvements were made before the company's. selection
and were worth about $1,050.

On tis showing your office directed a hearing, after due notice to
the parties in interest, to establish the exact condition-of the land at
the date of its selection by the railroad company.

On September 6, 1895, the hearing was had, after due notice to
each of the parties. Both parties appeared by attorneys at the hear-
ing.

-The evidence- submitted at the hearing on the part of McClaine.
shows, without conflict, that about October 1, 1893, Mc~laine and his
wife moved on this land; that at that time there were improvements ol
the land, consisting of a log house and two stables; afterwards,
Mc~laine built a one-room log house, a fraine smoke house, dug two cis-
terns and made rails to fence a portion of the land; that on July 1,
1894, McClaine had some of the land in cultivation; that MClaine's
residence on the tract has been continuous since October, 1893. The
county lerk of Ripley county, Missouri, testified that on May 28,
1894, McClaine went to his office to make out his homestead application
papers, for land embraced in Sec. 17, T. 22 N., R. 3 E., but was in
doubt as to the correct description of the land ol which he settled, so
he (the clerk) filled out the blanks, except the description of the tract,
and MeClaitne signed the papers and left them and the necessary fees-
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with the clerk; after that, and before August 1,1894, Mclaine ascer-
tained the correct description of the tract he intended to enter, and
went to the clerk's office to get his application pal)ers, and thereupon,
at the suggestion of the clerk, executed a new application to enter,
dated August 1, and filed August 3, 1894.

The railroad company did not introduce any evidence.
The register and receiver made no decision, but transmitted the evi-

dence and record to your office, and,in view of the somewhat irregular
proceedings in the case, you exercised your supervisory authority and
passed upon the whole record as it was presented.

On September 24, 1895, resident counsel for the railroad company
fled a motion in your office to dismiss the appeal of McClaine from the
action of the local officers of August 3, 1894, rejecting his application.
Said motion was-based upon the ground that the appeal was not served
upon nor any notice thereof griven to the railroad company.

Upon consideration of the case on.the merits, your office set aside
the action of the local officers in rejecting McOlaine's application,

as being eontrary to the facts and merits of the case, and, under this showilg, I will
hold that it is immaterial whether a notice of said appeal was served upon the
railroad, or whether he had filed any appeal.

Your office further found that

McClaine had a bones Jide settlement and residence opon the land prior to its selection
by said railroad company, and also that he endeavored to make homestead entry for
the tract May 28, 1894.

In its appeal, the company alleges error i your office. de(isio on
five grounds, all of which may practically be considered under two
general heads: 1. Did your office err in its action on the company's
motion to dismiss McOlaine's appeal? 2. Wasthe finding of your office
erroneous in holding that McClaine's settlement and iurovement on
the land were sufficient to defeat the railroad company's selection?
Each of these must be answered in the negative.

Your office evidently treated Mclaine's appeal as an application for
a hearing, and as such found it was sufficient to justify an investiga-
tin. The matter of ordering a hearing was discretionary with you.
Reeves v. Emblen, 8 L. D., 444; Ulitalo v. Kline et al., 9 L. D., 377.

The action of your office in ordering the hearing has not been ques-
tioned by the company. It is clear that your office had authority to
make the order for an investigation without notice to the railroad
company. When that action was taken it disposed of the appeal' the
case was not pending on said appeal at the time the motion to dismiss
it was filed, nor when it was decided on the merits. When the hearing
was ordered, in a legal sense, the whole case was sent back to the local
officers for disposition de novo by them in the light of such evidence as
might be adduced by the parties.

At the time your office decided the case on its merits, the case was
pending on the report of the register and receiver and the evidence
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taken at the trial. The irregular manner in which the case on its
merits reached your office can not be held to revive the original appeal,
in fact it had nothing to do with it.

The motion to dismiss clearly related to an immaterial matter.
From a careful examination of the evidence, the conclusions reached

by your office are concurred in.

PRACTICE-NOTICE OF APPEAL-BURDEN OF PROOF.

MAJORS V. RINDA.

Rule 105 of Practice, providing for the service of notices pon attorneys, is one of
convenience, and not of exclusive right; hence an appeal is not defective in the
matter of notice, if the service is made upon the appellee, and not upon. his
attorney.

The local officers, after due notice given, may inspect the premises in dispute, and
use the iformation thus obtained as an aid to the proper understanding and
valuation of the evidence adduced at the heariug.

The burden of proof is properly upon one alleging the mineral character of a tract
that has, prior thereto, been adjudged agricultural.

Secretary Bliss to the Commissioner of the General Land Office, March,
(I. H. Ln) 24, 1897. (E. B., Jr.)

This is an appeal from the decision of your office dated September
25, 1896, in a proceeding wherein Alexander Majors appears as con-
testant against the homestead entry of Venzel 0; Rinda, made January
21, 1895, for the SE. j of the SE. 1 of section 13, T. 10 N., R. 4 W.,
Helena, Montana, land district, the grounds of Majors' contest, as set
out in his corroborated affidavit thereof, filed February 27, 1895, being
that the land is more valuable for the gold it contains than for agricul-
ture, and that he claims the same under placer locations made December
3, 1894. The decision of your office was in affirmance of the decision
of the local office dated May 26, 1896, after hearing duly had June 17
to 29, 1895, and held the land to be agricultural and not mineral in
character and dismissed the contest.

Mr. George B. Foote, attorney for Rinda, has filed a motion to dis-
miss the appeal on the ground that the same was not served upon him
(Foote) as required by the Rules of Practice, citing Rules 86, 104, and
105.

The rules are cited as follows:
RULE? 86. Notice of a appeal from the Commissioner's decision must e filed in

the General Laud Office and served on the appellee or his counsel within sixty days
from the date of the service of notice of such decision.

RULE 104. In all eases, contested or ex parte, where the parties in interest are
represented by attorneys, such attorneys will be recognized as fully controlling the
cases of their respective clients.

RuLE 105. All notices will be served upon the attorneys of record.
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It appears from the record that notice of your office decision was
mailed to Majors' attorney on October 2, 1896, and that on December
10, 1896, within the seventy days allowed in such case (Rule 87y,
Majors, by his attorney, filed an appeal, a copy of which was received
by Rinda, himself, the same day, having been mailed to him the day
preceding. It does not appear that any direct notice of appeal was
given Riida's attorney. None was necessary in view of the notice to
Rinda (New Orleans Canal and Banking Co. v. State of Louisiana,
5 L. D., 479; and Northern Pacific R. R. Co. v. Bass, 14 L. D., 443).
Rule 86 is specific and controlling as to the person to whom the notice
may be given. Rules 104 and 105, under the subhead Attorneys,"
were intended to give due recognition to attorneys practicing before
the land department, in their representative capacity, but not to oper-
ate in any way to accord to them standing or authority there superior
to that of their clients, nor divest the latter of the right to recognition
and supreme control in litigation. Rule 105 is one of convenience and
not of exclusive right. The motion is accordingly denied.

Of the numerous errors assigned in the appeal, only three require
any consideration:

1. Error to hold that the burden of proof is upon the plaintiff.
2. Error not to find that the local officers ignored the weight of the evidence and

rested their conclusion as to the character of the land upon alleged tests made in
their presence upon the laud and by partisans of the defendant procured by him for
the purpose and upon uusworu testimony there received by the local office and error
not to reverse their decision because thereof.

3. Error not to find that the land is shown to be mineral in character as a present
fact and more valuable for nining purposes than for agricultural purposes.

The land above described has been the subject of litigation before
the land department fr several years. It is within the granted limits
of the Northern Pacific Railroad Company, and adjoins the city of
Helena, Montana, o the north. Application having been made on
July 2, 1881, by Karl Xleinschmidt and others to make mineral entry
for the land, the said company and Rinda filed protests against the
same, alleging the land to be agricultural. Uponi the testimony sub-
mitted at a hearing in June, 1888, at which the mineral applicants
made default, the local office decided the land to be non-mineral.
Your office affirmed the decision of the local office, and on May 24,
1889, canceled said mineral application. A second hearing involving
the land was had in July, 1889, at which Rinda, said company and
Majors were parties, the company claiming under its grant and Rinda
and Majors as applicants to make homestead entry therefore. The his-
tory of this second case is given in Rinda v. Northern Pacific R. R.-Co.
et al. (19 L. D., 184). The right of entry was awarded by the Depart-
ment to Rinda, as against Majors, by virtue of his successfnl contest
against the mineral application of Kleinschmidtet al. and of his prior
homestead application, it being held that, despite his prior settlement,
Majors, who had previously made and relinquished a homestead entry
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for another tract, could not make a second entry under the act of
March 2, 1889 (25 Stat., 854), in the presence of Rinda's adverse claim.
IRinda's entry above mentioned, now under attack by Majors, was made
pursuant to this decision.

The decisions of the local office and your office in the first contest
involving this land and the entry of Rinda pursuant to the decision of
the Department, were beyond question abundantly effective to bestow
upon this land a strongly agricultural status, and to place upon any-
one thereafter asserting its character to be mineral, the burden of
proof. The onus was therefore rightly placed upon Majors.

I am unable to discover from a very careful examination of the record
before me any evidence of irregularity, or of undue or improper influ-
ence by or in behalf of the defendant, in or in connection with the
visit of the local officers, July 17, 1895, to the land, and their personal
examination thereof. Their visit and examination were in pursuance
of motion and notice duly made and given, and it does not appear that
the information thus gathered by them was used by them otherwise
than as an aid to the proper understanding and valuation of the
evidence adduced at the hearing, nor that they substituted in any
extent their personal knowledge of the character of the land for
such evidence. The second assignment of error is not therefore well
founded.

The testimony taken at the hearing is very voluminous, and, as to
the character of the land, very conflicting. At both previous hearings
hereinbefore mentioned Majors testified very positively that the land
was non-mineral in character. He had resided upon the land since about
April, 1882, he stated, and had had experience as a miner and had pros-
pected it and was satisfied that it was not worth anything for mining
purposes. He testified at the hearing in the case at bar that when he
learned that the Department had awarded the land to Rinda he went
ahead and prospected it, and in the latter part of November, 1894, dis-
covered gold, and on December 3, following, located one-half of the
land as a placer claim for himself and the other half for his wife. Cer-
tified copies of these locations covering the entire forty acres are on
file-the location for the north twenty acres made in the name of said
Majors and for the south twenty in the name of his wife.

It is not necessary to discuss the testimony as to the character of
this land at any length. It has been very carefully read and consid-
ered. The land has been quite thoroughly prospected. According to
the testimony for Majors, gold, ranging from minute particles to nug-
gets as large as a pea, is quite evenly distributed throughout the
entire soil (which is gravelly, with some boulders), from the grass roots
down to an unknown depth; and will pay from about two to six dollars
per day per man, with the use of water which can be readily obtained
at reasonable cost; and the land is of but very little value for agri-
culture. Rinda's witnesses testify that from extensive and careful
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examinations of ground taken from the same shafts, holes, and points
on the surface, from which Majors and his witnesses obtained the
ground they tested, they (the former) could only get, at the best, a few
scant colors of gold and very often nothing at all; that the mineral
product of the land would not, at the utmost, amount to more than a
few cents per day per man with plenty of water and improved processes;
and that by the reasonable use of water and fertilizers the land is far
more valuable for agriculture than for mining. Nearly all of the wit-
nesses for the respective parties testified that they were experienced
miners. The local officers who saw and heard the witnesses evidently
gave more credence to those of the entryman, Riinda, and, I an con-
strained to believe, properly so, from my reading of the testimony.

The burden of proof has not been successfully carried by Majors, and
his contest must therefore fail. I find no warrant to disturb the decision
of your office, and the same is accordingly affirmed.

PRACTICE-RECONSIDERATION OF CASE-TIMBER CULTURE
APPLICATION.

NORTHERN PACIFIC E. 1R. CO. V. COFFMAN ET AL.

Prior to the issuance of patent, the land departlent uay re-opel a case, to correct
an error in the decision thereof, and readjudicate the same, after due notice to
the parties.

The right secured by a timber culture application, erroneously rejected and pending
on appeal, may be exercised by the heir of the applicant.

Secretary Bliss to the Commissioner of the General Land Office, il1arck
(T. H. L.) 25, 1897. (A. B. P.)

This case involves the SE. i of See. 19, T. 15 N., R.. 42 B., Walla
Walla, Washington.

The land was within the limits of the executive withdrawal on
amended map of general route filed by the Northern Pacific Railroad
Company February 2,1872, and fell within the indeiaaity limits of said
company's grant on map of definite location of its road filed November
17, 1880.
. It appears that Thomas H. Coffman made timber cultmire application
for the tract in June, 1883, but the same was rejected by the local
officers because of conflict with the said withdrawal of 1872. Coffmnan
appealed.

On March 20, 1884, the company selected the land for indemnity pur-
poses under its grant.

The appeal of Coffman was considered by your office on October 2,
1888, and the decision below was reversed. Upon the company19
appeal to this Department, your office decision was, on August 8, 1894,
affirmed. Coffman was thereupon allowed thirty days after notice
within which to make timber culture entry for the land, in Which event
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it was directed that the company's selection should be canceled, but
otherwise, his application would be finally rejected and the company's
selection allowed to stand.

On June 10, 1895, the local officers reported that notice had been
given as directed, by letter addressed to Coffman at Colfax, Washing-
ton, but the letter had been returned uncalled for. pon this report
your office, on June 26, 1895, finally rejected Coffman's application and
closed the case.

It further appears that on July 8, 1895, Maul A. Coffman filed in the
local office her affidavit, dated May 13, 1895, at Bexar county, Texas,
setting forth that she is the only child of Thomas Coffman, deceased;
that said Thomas Coffman never exercised is right to miele timber
culture entry; and that at the date of his timber culture application
for the land in question, he was qualified to make such an entiy. She
at the same time tendered the necessary fees, and formally applied to
be allowed to complete the timber culture filing of her father.

The affidavit and application were at once forwarded by the local
officers, and it1)oit examination thereof your office, on August 3, 1895,
re-opened the case for further consideration, and returned the applica-
tion papers to the local officers for appropriate action, with directions
that Miss Coffimnan be advised thereof, and allowed thirty days within
which to male entry for the land in accorc:ane with the provisions of
the timber culture awv (20 Stat., 113), if found qualified and entitled to
do so, in -which event it was further directed that the company's selec-
tion of the land be canceled.

From this action by your office the railroad company has appealed.
By the errors assigned in this appeal it is, in effect, asserted:
1. That having finally rejected the application of Thomas H. Coff-

man, oil Julne 20, 1895, your office was without authority thereafter to.
reopen the case in the absence of any motion for rehearing by either
party;

2. That Thomas II. (Joffmau having failed to -rmake entry during his
life, it was error to allow his daughter to complete his timber culture
application by entry after his death, under the timber culture act; and

3. That in the absence of notice to the colapaily, your office was
without authority to consider, in any manner, the application of
Maud A. Coffinan.

The point raised by the first assignment is, in my judgment, wholly
untenable. While it is true that the case was formally closed, as
stated, and the company so notified by your office, it does not follow
that the Land Department thereby lost jurisdiction of the land
involved, prior to patent to the company, so as to absolutely preclude
a reopening of the case of its own motion, or upon application of any
party interested, in the event it should subsequently appear that the
action in closing the case was probably premature, or otherwise errone-
ous in any respect. Of course it would be improper to re-open, and
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proceed with the re-adjudication of a case without notice, but such does
not seem to have been done or attempted in this case. The records of
your office show that the attorneys of the appellant company were
advised by letter the very day the action complained of was taken,
not that the application of Miss Coffman had been allowed, but that
the case had been that day "re-opened, with a view to the allowance
of said application, the letter closing with the statement: "You will
take due notice hereof." This notice gave the company abundant
opportunity to reappear and do whatever was necessary to protect its
interests in the premises.

Nor is there, in my judgment, any merit in the third assignment of
error. The simple act of re-opening the case was in no sense a read-
judication of any question involved in it, and from the very nature of
the proceeding, could not be.. Notice of that act, was duly given, and
the company was thereby afforded every opportunity of defending the
newly presented application that it could have had, if it had been noti-
fied before the case was reopened. There has been, as yet, no final
action in the case in favor of Miss Coffmnan. She appears to have been
allowed by the local officers to make tinber culture entry for the land,
on September 11, 1895, and the entry papers were forwarded to your
office, and are filed in this record (though not properly a part thereof),
but there has beeii no action thereon by your office. The company has
still the right, and will be allowed to appear and protect its interests
in the premises, by interposing such defense as it may wish. While,
therefore, it would have been. the better practice, upon the receipt of
the application of Miss Coffman, to have notified the company to show
cause, if any it could, why the case should not be re-opened for the
consideration of that application, yet I (o not think the failure to do
so, was, under the circumstances of this case, reversible error. As the
company still has opportunity to make any defense not now properly
presented by its said appeal, I do not see that any good could be
accomplished by sustaining its appeal i this particular even were it
otherwise proper to do so.

The second assignment of error goes to the merits of the controversy
as far as they can be determined at this stage of the proceeding. It
involves a denial of the right of Malud A. Coffman, as the legal heir of
Thomas H. ioffman (if indeed she is such) to complete the latter's
application or filing by entry under the timber culture law. The facts
on this point are that Thomas II. Coffinan while in life, did everything
he could do toward perfecting his entry. He filed his application to
enter as early as June, 1883, and tendered the necessary fees, as shown,
but the same was rejected for the reasons stated, which action was
afterwards held to be erroneous by this Department. But for this
erroneous action his entry would have been allowed and in all proba-
bility, before this time, passed to patent. Thus by the erroneous
action of the local office he was prevented from making any further
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compliance with the timber culture law, and was compelled to await
the final adjudication of his rights upon his appeal, which he did, and
although his appeal was filed in 1883, it was not acted upon until 1888,
a seemingly.unreasonable delay, due to no fault of his. By his affida-
vit filed in this case Qctober 27, 1887, it appears that at. that date he
had erected two miles of fence on the land (presumably enclosing it) at
a cost of $320. He also, at the same time, filed a renewal of his appli-
cation to enter the land, but no action appears to have been taken
thereon.

Can his heir now complete his entry, and by further compliance with
the law thereunder save the land and the improvements thereon?

In the case of Southern Pacific Railroad Company v. Sturm (2 L. D.,
546), which arose under the timber culture law, an d was in some respects
similar to this case, Secretary Teller held:

Although Sturm did not actually make an entry of the tract, he nevertheless
applied in good faith so to do and tendered the requisite fees ... . And just as
there is no difference in principle between a case where-the filing was recorded and
one where the filing was offered and rejected, neither is there any difference in such
a case as this, sof ar as the applicant's rights are concerned, for they inure to the
benefit of the heirs. That the tract was subject to his entry cannot, in the light of
the aforesaid state of facts, be questioned. His right to enter the tract was -lot
prejudiced by the register and receivers denial of his application. See Dnfrv a.
Northern Pacific Railroad Company (2 Copp, 51), and Shepley et ai. a. Co-wan et al.
(91 U. S., 330).

But inasmuch as he vas prevented by death from perfecting his application, entry
will be allowed in proper form in the name of his heirs, provided the same is made
within ninety days from receipt of notice hereof.

The principle announced in that case has been followed by the Depart-
ineut in a number of cases. In Tobias Beckuer (6 L. D., 134-7) it was
said:

The broad underlying principle that controls the question is-that when a person
initiates any right in compliance with, and by authority of the public land laws, and
dies before completing or perfecting that right, it will not escheat and evert to the
government, but inure to those on whom the law and atural justice cast a man's
property, and the fruits of his labor after his death.

See also the case of Rosenburg . Hale's Heirs (9 L. D., 161); O00on-
ner v. Hall et al. (13 L. D., 34); Thompson v. Ogden (14 L. D., 65);
Bellamy v. Cox (24 L. D., 181).

In the present case the right of entry was lawfully initiated by
Thomas H. Coffinan by the filing of his application and the tender
by him of the requisite fees; and he appears to have done all he could
to perfect his entry while in life. The land was undoubtedly subjeet to
entry when his application was presented; and, therefore, the right
initiated by hint could not be prejudiced by the action of the local offi-
cers in rejecting his claim.

- nder the authorities cited, I am of the opinion that upon his death
the right thus initiated, though uncompleted, inured to his heirs, and
that they should be allowed to perfect the right by entry under the
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timber culture law. The application of Maud A. Coffrnan, as such heir,
however, is not before me for action on this appeal, and no question
relative to that application as allowed by the local officers is intended
to be decided. All that is now decided is that the lawful heir or heirs,
if any, of ThomasH. Coffinan should be allowed to perfect the entry
initiated by him. Whether Maud A. Coffrnan has properly shown her-
self to be such heir is not a question now before me. Upon that quest
tion the company will be allowed ample opportunity of proper defense.

In view of the foregoing, I find no error in the decision appealed
from, and the same is therefore affirmed.

LAND RESERvED ROM ENTR-APPLICATION.

LOWELL D. TE TEr.

Lands embraced within a departmental order directing their reservation ntil fr-
ther instructions are not subject to entry during the pendency of said order.

Secretary Bliss to the Commissioner of the General Land Office, March
(. H L.) 25, 1897. (C. J. G.)

I have considered the appeal of Lowell D. Teter from your office
decision of March 29, 1895, wherein is affirmed the action of the local
office in rejecting his homestead application for the W. 0 of SW. -, Sec.
13, T. 17 i.R R. 2 E., Guthrie land district, Oklahoma.

The said application was rejected
for the reason that the schedule of lands opened to settlement by the President's
proclamation dated September 18, 1891, on September 22,1891, does not show tract
described to be open to entry.

The record shows that the laid in question was embraced in allot-
nent No. 104, made .to Sydney, an Iowa Indian. The said allotment

was approved by the Department and patent regularly issued therefor.
Subsequently, under the provisions of the act of October 19, 1888 (25
Stat., 612), the said Indian relinquished said laud to the United States,
and the patent therefor was canceled. At the same time your office
was "directed to reserve the lands thus relinquished until further
instructions concerning the disposition of them."

If there were any question as to the proper disposition of the land
embraced in this allotment after its relinquishment by-the allottee and
the cancellation of the patent, or from whatever cause, the Secretary of
the Interior undoubtedly possessed the )ower and authority to hold
said land in reservation subject to future instructions. In the case of
Wolsey vj. Chapman (101 U. S., 755) .the supreme court held that the
act or order of the head of a Department, within the scope of his power
or authority, is in contemplation of law, the act or order of the President.

So long, therefore, as the instructions referred to remain unrevoked,
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the land in question is not subject to entry. Accordingly the action of
your office in rejecting the appellant's application to enter said land
was entirely proper.

Your said office decision is hereby affirmed.

INDIAN LATNDS-PATENT-ACT 0F JANUARY 20, 1 S95.

:IA RDY V. aMCCLELLA1N ET AL.

The patents issued on Indian allotments in the Cherokee Outlet were not conditional,
but conveyed a fee simple title, anid the Department is consequently without
jurisdiction over the lands eovereel by said patents.

The act of January 26, 1895, authorizing the Secretary of the Interior to cancel
patents issued on Indian allotments, for the correction of mistakes therein, is
limited in its operation to a specified class of trust patents, and is not applicable
to a patent that conveys a title in fee simple.

Secretary Bliss to the Commissioner of the General Land Office, March
(I. H. L.) -25, 1897. (E. M. R.)

This case involves the SE. . of See. 23, T. 27 N., R. 1 W., Perry,
Oklahoma.
* The record shows that this tract of land is covered by Cherokee
Indian allotments Nos. 56 and 57, made on behalf of John F. McClellan
and Mary E. McClellan, and were approved by the Department on
September 8,1893, and patents issued thereunder oni November 18,1893.

Jule 17 1895, Noah [Tardy made homestead application for the above
described land, which was rejected by te local officers on account of
the allotments made to the McClellans.

An appeal having been taken, your office decision of August 27, 1895,
was rendered, affrming the action of the local office,from which decision
Hardy appeals to the Departmeut, alleging-
that the said appellees obtained this land fraudulently by allotment wherein the
agreement between the United States and the Cherokee Indians providing for allot-
ments were not complied with by these appellees. That this land so allotted is not
now nor never was used for farm purposes and that they have not now and never
had any valuable farm improvements, that these appellees had not lived in that part
of the territory and at the time provided by the proclamation and the law governing
these allotments. That they did not conform to the wishes and requirements of the
association of settlers on the Cherokee strip and that these appellees were not enti-
tled under the law to these allotments. That patents were erroneously issued by
the United States to these appellees for this land-

wherefore the appellant asks that the patents be canceled.
There is contained in the record the affidavits of James W. Hamilton

and A. J. Blackwell-that of the former being as follows:
Personally appeared before a notary public came James W. Hamilton who upon

his oath says that he is acquainted with, and has been since about 1872, the tract
now known as John F. McClellan and Mary E. McClellan allotments, viz. The south-
east quarter, section 23, town. 27 range one west of the I. M. and knows that there
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never was any sign of any permanent and valuable farm improvements of any kind
or description ever made upon said land by any Indian or any other person prior to
1891, and that there was never any improvements of farm nature, made upon any
lands adjoining or in the vicinity of said land by Charles M. McClellan or the allot-
tees of said land. That he has for several years known that the home of the allottees
and Charles M. McClellan and family was in the Idian Territory east of the 960
but that said Charles hI. McClellan had at one time a cattle ranch upon the eastern
portion of the strip or triangle part of the Cherokee outlet.

In the affidavit of Blackwell the only material portion sets forth that
the McClellan allotmnents- had originally been located about six miles
east of where they are now located, but that one Owens, whom he
alleges had a contract with Charles McClellan, succeeded in having
them located adjacent to the townsite of Blackwell.

By the act of Congress of March 3, 1893, 27 Stat., 612, page 641, in
speaking of the Cherokee outlet, after reciting that a commission had
been appointed to enter into an agreement with these I ndians, it is
stated that-
said agreement is iully set forth in the message of the President of the United States,
communicating the same to congress, known as executive document numbered fifty-
six, of the first session of the Fifty-second Congress, the lands referred to being com-
monly known and called the " Cherokee Outlet;" and said agreement is hereby rati-
fied by the Congress of the United States.

Article five of that agreement, as found on page 18 of said document,
is as follows:

Fifth. That any citizen of the Cherokee nation who, prior to the first day of
November, 1891, was a bona fide resident upon and further had, as a farmer and for
farming purposes, made permanent and valuable improvements upon any part of the
land herein ceded and who has not disposed of the same, but desires to occupy the
particular lands so improved as a homestead and for farming purposes, shall have
the right to select one-eighth of a section of land, to conform, however, to the United
States surveys; such selection to embrace, as far as the above limitation will admit,
such improvements. The wife and children of any such citizen shall have the same
right to selection that is above given to the citizen, and they shall have the prefer-
ence in making selections to take any lands improved by the husband and father
that lie can not take until all of his improved land shall be taken

Tlat any citizen of the Cherokee nation not a resident within the land herein
ceded, who, prior to the first day of November, 1891, had for farming purposes made
valuable and permanent improvements upon any of the land herein ceded, shall have'
the right to select one-eighth of a section of land to conform to the United States
surveys; such selection to embrace, as far as the above limitation will admit, such
improvements.

In the agreement made for the cession of the Cherokee outlet it is
provided that-

It is further agreed and understood that the number of such allotints shall not
exceed seventy (701 in number and the land allotted shall not exceed five thousand
and six hundred (5,600) acres; that such allotments shall be made and confirmed
nuder such rules and regulations as shall be prescribed by the Secretary of the Inte-
rior, and when so made and confirmed shall be convseyed to the allottees, respectively,
lby the United States in fee simple.

In other words, that the patent given should convey absolutely the
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title of the government. And in fact the patents issued under this
agreement were unconditional and conveyed a fee simple title.

The act of January 26,1895 (28 Stat., 641), is as follows:
That i all cases where it shall appear that a double allotment of land has hereto-

fore been, or shall hereafter be, wrongfully or erroneously made by the Secretary
of the Interior to any Indian by an assumed name or otherwise, or where a mistake
has been or shall be made in the description of the land inserted in auypatert, said
Secretary is hereby authorized and directed, during the time that the Inited States
may hold the title to the land in trust for any such Indian and for which a condi-
tional patent may have been issued, to rectify and correct such mistake and cancel
any patent which may have been erroneously and wrongfully issuel, whenever in
his opinion the same ought to be canceled for error in the issue thereof, or for the
best interests of the Indian, and, if possession of the original patent can not be
obtained, such cancellation shall be effective if made upon therecords of the General
Land Office; and no proclamation shall be necessary to open the lands so allotted to
settlement.

The question presented for deterininatioi is: Do the facts set forth
present such a case as comes within the purview of that act?

In the first portion of the act it is said: "That in all cases where it
shall appear that a double allotment of land has heretofore been, or
shall hereafter be, wrongfully or erroneously made," that the Secretary
of the Interior would have the authority to cancel such patent.

But there has been no double allotment in this case; and whilst the
rest of the language in the statute is broader, it will be construed as a
whole, and the same general language following thereafter will, if pos-
sible, be construed as carrying out the object first set forth.

It is further noted that the act apparently contemplates the cancel-
ling of patents only where the patent itself is a "conditional patent."
For, after speaking of errors that might be corrected by the Secretary,
it is said-

Said Secretary is hereby authorized and directed, during the time that the United
States may hold the title to the land in trust for any such Indian and for which a
conditional patent may have been- issued, to rectify and correct such mistake and
cancel any patent.

I am therefore of opinion that the case presented is one which does
not fall within the purview of the act; and the patent issued to the
tracts in controversy not being a conditional one, the Department is
ousted of jurisdiction.

The decision appealed from is therefore affirmed.
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TIMBER CULTURE ENTRY-EQUITABLE ACTION.,

CARTER v. DAVIDSON.

Where the notice of the expiration of the statutory life of a timber culture entry is
not given in accordance with the address furnished in the entry papers, aud the
entry is thereafter canceled for failure to submit final proof within the statutory
period, such entry should be reinstated; and equitable action thereon will not be
defeated by the intervening entry of another, if good faith is manifest, and the
final proof sho ws due compliance with the law in all respects except in the mat-
ter of submitting proof within the statutory period.

Secretary Bliss to te Comnmssiner of the General Land Office, Jlfarel
(I. H. L.) 25, 197. (R. W. H.)

It appears from the record in this case that Arthur M. Davidson
made timber culture entry No. 2736 for the SW. .t, Sec. 9, T. 6 N., R. 42 W.,
MeCook land district, Nebraska June 27, 1879; that October 10, 1894,
the local office reported the entry for cancellation on account of the
expiration of the statutory period without proof; and said entry was
canceled by your office October 25, 1894, for this cause; that, March 31,
1895, John D. Carter made homestead entry No. 10961 for the tract;
that, May 1, 1895, Davidson made final proof showing the cultivation
and planting of ten acres, there being at that date five hundred trees
to the acre, and one hundred acres in cultivation.

Supplemental testimony was submitted by Davidson and his wit-
nesses to the effect that bis entry was made in good faith; that it had
always been his impression that he was entitled to sixteen years within
which to make proof, having learned the contrary only to weeks since;
that he never received notice of the expiration of the statutory period,
which he would have done had the samie been addressed to the post
office nearest the laud, viz: Earl, six miles distant, whereas they were
sent to Elwood, sixteen miles away, in a different county, and to Homer-
ville, which was discontinued as a post office long before the notice was
sent.

Davidson further alleges that he had made arrangements for making
proof August 1, 1894, but on July 15, 1894, having been thrown from a
wagon, received such serious injuries that he was confined to the house
until November, 1894, and thus prevented during the winter from going
to the land office, and will be a cripple for life. He states that about
March 30, 1895, he was approached by a mai, since learned to be John
D. Carter, who made inquiries regarding his timber culture claim, and
has since made entry therefor. Further that lie has been obliged by
reason of crop failures and other misfortunes to mortgage his home-
stead claim, and if his timber culture proof is rejected, he will be
deprived of long years of toil. He therefore prayed for the reinstate-
ment of his entry; acceptance of his proof, and cancellation of the
entry of Carter.
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A physician's, certificate dated May 5, 1895, sets forth the fact of
Davidson's accident and its consequences, from which, it states, he will
never entirely recover.

In transmitting these papers the local officers report- that, not being
informed of the address of Davidson, the offices to which notices were
addressed were taken from an old map on which the county lines were
not well defined; and the fact that the land was in Frontier county
was not observed until their attention was called thereto at the time of
proof. The local office found the proof satisfactory, and also that the
failure to submit the same within te statutory period, was de, to his
ignorance of the law and that he is equitably entitled to the land.

The time within which Davidson should have made proof expired
June 27, 1892. Your office held that the notices addressed to David-
son at Elwood (which were returned unclaimed) not having been sent
to "Frontier county," the place of his residence as stated in the entry
papmers, nor any known address of the claimant, cannot be considered
the notice required by law.

In view whereof the cancellation of Davidson's entry was found
irregular and void. It was ordered that Carter, the adverse claimant,
be notified, and that thirty days be granted him to show cause.why his
homestead entry No. 1096[ should not be canceled, and the timber cul-
ture entry of Davidson be reinstated.

July 19, 1895. the affidavit of Carter, uncorroborated, made July 1,
1895, was forwarded to your office, in.which he stated his grounds of
complaint and asked for a hearing to sustain them, unless deemed suffi-
cient as presented. Your office held that Carter's application did not
present sufficient grounds for a hearing, and it was denied.

He then moved for a review of your decision, which resulted in its
modification in several non-essential respects, but you adhered to your
"former ruling that Davidson, having given 'Frontier county7 as his
residence, without further specifying his address, he was entitled to
notice mailed to 'Frontier county,' or to the post office in Frontier county
nearest the claim."

In connection with your decision on this point you state that,
It seems from the statements made by the register and receiver that notice would

have been sent to some post office in Frontier connty, bat for the mistaken idea that
Davidson's claim was in Gosper county, into which county the notices were sent.

Carter's motion for review was accordingly denied, and he appeals
from both of your said decisions, alleging that it was:

(1) Error to accept the eX parte statements of Davidson as a basis
for the restoration of a canceled entry, an adverse right having attached,
without first calling a hearing in which all parties could be heard.

(2) It was error on the part of the Commissioner to refuse him a
hearing when applied for under oath, and under the showing made.

(3) It was the fault of the entrymian that he did not furnish the local
office with his address at the time of making entry.

10671-voL 24 19
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(4) No valid or even plausible excuse is given by Davidson as to his
failure to make proof within the statutory time.

(5) It is error on the part of the Commissioner to hold that notice
should have been sent to " Frontier county," when no address is given
as it would never leave the MeCook post office, but would be returned
to the writer from the office where mailed or sent to the Dead Letter
Office &c.

Without observing the exact order in which these specifications are
presented I find the reinstatement of Davidson's entry on the ground
that it had been canceled without notice to the entryman as required
by law, was propel; and it appearing that the fact that such notice
had not been served was officially known to and certified by the local
officers, it was not necessary to order a hearing, notwithstanding
another entry of the tract had been inadvertently allowed.

The only question in the case is whether there was such notice to
Davidson as the law requires. It is admitted that he did not receive
actual notice. He had given no other address at the local office than
"Frontier county"-a circumstance which may be explained, perhaps,
by the necessity of frequent changes in post office addresses to meet
the needs of new settlements.

It is also in evidence that the local officers, in sending out the notices
to Davidson, were misled by an old map in which the county lines were.
not well defined, and instead of sending them to some office in "Fron-
tier county" sent them to offices in Gosper county. They state, that
but for this mistakethe. notices would have been sent to an office in
Frontier county. avidson was an old settler, well-known at the
county-seat and throughout the eastern part of the county where his
entry was. made, and it is reasonable to conclude that if a notice had
been sent to the county-seat or to any office near the land in " Frontier
county" it would have reached him.

I agree in the conclusion of your office that Davidson
was entitled to notice in accordance with the address as mentioned in his entry
papers, viz: Frontier county, or the office i that county nearest the land.

The only difficulty in the case arises from the fact that Davidson
failed to make his final proof within the period prescribed by law. His
entry was on June 27, 1879; its life expired June 27, 1892; and his final
proof was not made until May 1, 1895.

The excuses he offers for his default-that he was ignorant as to the
time when his proof ought to have been made, and, also, that he was
disabled by an accident, which occurred after the statutory period of
his entry, are of no avail against the plain requirement of the law.
* The fact, however, that Davidson's good faith is not questioned, and
that he has fully complied with the timber culture law in every respect,
except as to the time of making proof-it appearing that for the period
of ten years last preceding that teir acres of timber had been planted,
cultivated and protected and were kept in a healthy growing condition,
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that the trees were of an average diameter of three inches and an
average-height of from eight to fourteen feet, consisting of ash, box
elder, elm ,mulber y, with a few cottonwood trees,-5,168 byactual count,
being more than five hundred to the acre-entitle his claim to equitable
consideration.

The cancellation of Davidson's entry without notice being void for
want ofj urisdiction-said entry must be regarded as legally subsisting
at the date of Carter's homestead. The latter is not, therefore, such
an adverse claim as will defeat equitable confirmation of Davidson's
entry. Carter's homestead entry will therefore be canceled and David-
son's timber-culture entry after reinstatement upon the record will be
submitted to the board of equitable adjudication for its consideration
and action.

SOLDIER'S ADDITIONAL HOMESTEAD-ACT OF AJGUST 18, 1894.

RoBORDS v. LAI(EY ET AL.

Under the act of Augnst 18, 1894, al entry made on a certificate of a soldier's aldi-
tional homestead right is valid, and must be approved, where the land is held by
a bona fide purchaser, though the issuance of the certificate may have been
secured through fraud; ad the patent in such case should issue in the name of
the assignee.

Secretary Bliss to the CoM1s8sioner of the General Land Office, March
(I. H. L.) 25, 1897. (E. B., Jr.)

This is a contest for title to the N. of the SE. 1 of Sec. 31, T. 21 N.,
R. 3 E., Helena, Montana, land district. On Nove]nber 1, 1882, Simon
Lakey, who had previously made original homestead entry at Spring-
field, Missouri, for eighty acres of land (final certificate No. 4315,
issued December 19, 1881, patented August 5, 1882), executed an appli-
cation for a certificate of right to enter, under section 2306 of. the
Revised Statutes, an additional eighty acres of land. This application
and evidence in support thereof tending to show service by Lakey in
Co. "sI1", 46th Mo. Vol. Inf., were filed in your office in December, fol-
lowing, by W. C. Hill, then a resident attorney.

On March 19, 1893, your office rejected said application upon the
ground that the evidence showed that said Lakey was not the person
who performed the military service above indicated. Subsequently?
under a power of attorney from Lakey to L. D. Stone, dated February
7,: 1889, to make application for, select, locate, receive duplicate receipt
of entry for, and demand, receive, and receipt for patent, for any land
to which he might be entitled under said section 2306, Lakey's applica-
tion was by some means, which do not appear, revived and allowed,
and such certificate was issued by your office February 26, 1889. Act-
ing under an appointmenit as attorney in fact of Lakey, made by Stone
under a power of substitution in said power of attorney, one Ashburn
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IK. Barbour, on May 4,1889, entered in the name of Lakey at Helena,
Montana (filial certificate No. 1381), the land above described, as an
additional homestead. This entry has been the subject of repeated
attacks, on the ground of fraud, by different parties, commencing with
that made by one Amy Gregg November 19, S90. The history and
disposition of certain of these attacks is set out i decisions of the
Department in case of Gregg v. Lakey, dated May 11, 1892 (unreported),
and January 10, 1893 (16 L. D.,.39), and in Gregg et al. v. Lakey, dated
July 7, 1893 (17 L. D., 60), and need not be recited here.

The present contest by Ezra M. Robords, referred to in said decisions,
was initiated October 20, 1891, and charged that said additional entry
-was fraudulent in this, that Simon Lakey, who made said original
homestead entry, final certificate No. 4315, at Springfield; Missouri, had
not rendered service as alleged, nor rendered at any time the service
necessary to entitle him to make said additional entry; that said origi-
nal entry was not made under section 2304 bt under section 2289 of
the Revised tatutes; and that said Lakey had knowingly, wilfully
and fraudulently, in the matter of said additional entry, personated
his uncle Simon Lakey, then of Douglas county, Missouri, who had
served from October, 1864, to Aay, 1865, in the company and regiment
hereinbefore mentioned. On June 2, 1892, your office ordered a hearing
upon these charges of Robords.

In its decision of July 7, 1893 (sjpra), the Department said, among
other things:

In promulgating the departmental decision of May 11, 1892, you directed a hear-
ing on the contest of Robords. Such hearing was suspended by the iling of motion
for review. After that motion was denied, you ordered said hearing to proceed, but
it is now again suspended by the motion for rereview.

On the 29th of March, 1893, Lucius B. Kendall, who described himself as a party
in interest, filed a motion, asking that the pending motion for re-review, filed by
Amy Gregg, be dismissed, and that departmental decisions of May 11, 1892, and
January 10, 1893, be sustained, in so far as they dismiss the claims of said Gregg,
and reversed and set aside, in so far as they recognize the rights of Ezra %L Robords
to contest said soldier's additional homestead entry; thatthe homestead application
of Burlingame for the land be rejected, and his pending appeal be dismissed; and
that the entry of Lakey be confirmed, and he (Kendall) be allowed to purchase
under the act of March 3, 1893.

His motion is supported by his affidavit, in which he makes oath that said entry
was made upon a certificate of the Commissioner of the General Land Office, of the
right to make the same; that said land was conveyed to him by warranty deed on
the 4th of May, 1889, for a valuable consideration, to wit, $3,000; that he purchased
the land in good faith, without any knowledge of the fact that the certificate to
said Lakey had been fraudulently procured; that there are no adverse claimants to
the land, which fact the official record will prove, and that he is still the owner
thereof. He further states that the invalidity of the certification to the said Lakey
has been clearly established by affidavits now in the record; that by the confirma-
tion of this certificate he will not acquire more than one hundred and sixty acres
of public land, and he asks that he be permitted to perfect his title by paying the
government price for said land, as provided in the act of March 3,1893 (27 Stat., 593).

To his affidavit is attached an abstract of title to the land, certified to by the
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clerk and recorder of the county, which shows thetitle to be in Kendall, his deed
therefor having been recorded on the 6th of Alay, 1889.

Among numerous other things, the act of March 3, 1893, provides:
"That where soldier's additional homestead entries have been made or initiated

upon certificates of the Commissioner of the General Land Office, of the right to
make such entry, and there is no adverse claiiant, and such certificate is found to
be erroneous, or invalid for any cause, the purchaser thereunder, on making proof
of such purchase, may perfect his title by payment of the government price for the
land; but no person shall be permitted to acquire more than one hundred and sixty
acres of public land through the location of any such certificate."

If all the matters stated in the affidavit of Kendall, filed in support of his motion,
are true, he is brought within the provision of law quoted above. I can not accept,
however, without further proof, his statement that the entry was made upon a cer-
tificate issued by you on the 26th of February, 1889. Neither does he make it satis-.
factorilyappear that such certificate is founidto be erroneous orinvalid. These facts
must be clearly established, i order to entitle him to the benefits of the act of March
3, 1893.

You will direct the local officers to proceed with the hearing ordered by you on
the 2d of June, 1892, on the charges of Robords, against the entry of Lakey, that the
truth as to the charge made that Simon Lahey was not a soldier may be ascertained,
and whether this fact was known to Kendall before his purchase.

Upon the showing made by Kendall, on his motion now before me, he will be
allowed to intervene at such hearing, and submit any proof which he may desire, to
establish his interest in, and title to the land in question.

The decision of Jnly 7, 1893, eliminated Amy Gregg as a party from
the case and denied the application of one J. M. Burliugame Jr. to be
allowed to intervene therein. By departmental decision of October 13,
1893, George W. Bird, claiming to be a transferee of the entryman
Simon Lakey, was allowed to intervene in the case. A hearing was
had December 13, 1893. The day following, the local office rendered a
decision dismissing Robords' contest. Bobords appealed, and on July
14, 1894, your office remanded the case for bearing de noVO. By reason
of various causes of delay, recited in the decision of the local office
dated March 5, 1895, but not necessary to be narrated here, the date of
the hearing was not fixed until March 11, 1895, when, as reported by the
local office, "all parties of interest were cited to appear -at this (local)
office May 13, 1895, for the trial of the cause." The hearing was not
finally concluded until December 16, 1895. All parties were repre-
sented at: the hearing except Lakey, who, the local office reports, made
default. Robords offered no testimony at the hearing, but was repre-
sented there by counsel.

The local office held that the fraudulency and invalidity of the certifi-
cate issued to Simon Lakey- upon which entry was allowed, was " fully
established by the testimony adduced by Kendall," but that said " cer-
tificate and its assignment before entry are in all respects confirmed
and validated by act of August 18,1894 (John M. Rankin, on re review,
21 L. D., 404)," and that patent should issue to Simon Lakey, and
recommended the dismissal of Robords' contest, and the rejection of
the applications of Kendall and Bird to purchase under the act of
March 3, 1893 (supra). Upon appeal by Robords your office affirmed
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the decision of the local office as to Robords and Bird, holding that
Robords "was a party to the fraud in procuring the issuance of said
certificate," and that Bird's alleged interest was acquired subsequently
to and with full knowledge of the sale and conveyance to Kendall, but
held that the act of August 18, 1894 (28 Stat., 397), gave Kendall no
right not already given him by the act of March 3, 1893, and that his
application to purchase under the latter actwoutd be allowed. Appeals
by Bird and Robords now bring the case before the Department.

It clearly appears from the evidence that said certificate was procured
by fraud and that Robords was the chief instrument in perpetrating
the fraud.. He induced Simon Lakey, the nephew, to make application
for the certificate, leading him to believe that a short service, which
said Lakey informed him he (Lakey) had had in the Missouri militia in
1865, entitled him (Lakey) to such certificate and additional homestead,
and himself (Robords) making or procuring to be made the false repre-
sentations of service by Simon Lakey as hereinbefore charged by him
(Robords). Due to the agency or instrumentality of Robords, appar-
ently, the second and successful effort for the issuance of said certifi-
cate was prosecuted, the said power of attorney to Stone was procured,
and a sale' by akey of his supposed right to make additional entry
was effected, Stone paying Lake $200 therefor. The allegations of
Kendall as to the purchase by him in good faith and conveyance to
him of said land by Simon Lakey, the entryman, are shown to be true.
A walranty deed from said Lakey and wife, duly executed May 4, 1889,
by Ashburn K. Barbour, as their attorney in fact, under a power of
attorney previously given, conveyed said land to said Lucius B. Ken-
dall. In addition, said Lakey and wife executed a confirmatory deed
to the land, to said Kendall, April 15, 1893, ratifying and confirmning
their previous deed by Barbour, attorney in fact, and reciting that
their certain dced dated May 2, 1890, to George W. Bird, was procured
by misrepresentation and deceit, the same having been executed by
them (Lakey and wife) in blank, with the understanding that the name
of said Kendall eras to be inserted therein, and that the same was
intended to colfirin title to said land to said Kendall.

The provision i the act of August 18, 1894 (upra), relative to sol-
dier's additional homestead certificates, is as follows:

That all soldiers' additional homestead certificatesheretofore issued under the rules
and regulations of the General Land Office under section twenty-three hundred and
six of the Revised Statutes of the United States, or in pursuance of the decisions or
instructions of the Secretary of the Interior, of date March tenth, eighteen hundred
and seventy-seven, or any subsequent decisions or instructions of the Secretary of
the Iuterior or the Commissioner of the General Land Office, shall be, and are hereby,
declared to be valid, notwithstanding any attempted sale or transfer thereof; and
where such certificates have been or may hreafter be sold or transferred, such sale
or transfer shall not be regarded as invalidating the right, but the same shall be good
and valid in the hands of boua fide purchasers for value; and all entries heretofore
or hereafter made with such certificates by such purchasers shall be approved, and
patent shall issue in the name of the assignees..



DECISIONS RELATING TO THE PUBLIC LANDS. 295

As construed i the case of John M. iRankin (supra), this legislation
was intended to afford larger relief than the said act of March 3, 1893,
and "should not be limited to validating the transfer of certificates,"
but was intended "to validate all certificates heretofore (theretofore)
issued, in the hands-of boaxafide holders," notwitfistanding any invalidity
attending the issuance thereof.

-It would seem unnecessary, therefore, to discuss at length the Con-
tention of Robords that his contest gives him any right or valid claim
under the act of May 14, 1880 (21 Stat., 140), as against the claim of
Kendall. It would be sufficient answer to any claim of Robords, even
had the fraud charged by him been proven by the testimony adduced
by him-which was not the case-that he was shown to be the prime
mover in the fraud. He would not be permitted, as such, to have jndge
meat in his favor, and thus reap advantage through his own wrong..
Bet were he blameless in the entire transaction proof that said certifi,
Cate was fraudulently obtained would avail him nothing against the
right of Kendall under the acts of March 3, 1893, and August 18, 1894.
The proposition can not be entertained that in the former act Congress

'intended in one breath to enable the purchaser under a fraudulent cer-
tificate to perfect his title, and in the next, to enact that a contestant
might defeat that provision by proving the fraud alone. These acts,
being in part materia are to be construed together and so construed
they were clearly intended to protect any purchaser mentioned in either
against the consequences of invalidity, whether by reasoi of fraud, or
otherwise, of the certificate to which he traced his title.

The only color of title in Bird to the land in question is under said
quit claim deed. But as Kendall's deed was daly recorded, thus giving
Bird constructive notice thereof, and as Lakey had no title when the
deed to Bird was made, the latter could certainly take nothing, by his
deed, and his application was properly denied. This disposes of the
entire case so far as the issues between these parties are concerned.

It will be noticed that the act of 1891 directs that
all entries heretofore or hereafter made with such certificates by such purchasers
shall be approved, and patent shell issue in the name of the assignees.

Under this provision, following the construction of the act in case of
Rankin (supra), said entry will stand, and patent will issue to said
Kendall. The only difference in point between the positions of Rankin
and Kendall is that the former purchased prior to entry, and Kendall
after entry. In both cases the entry was made in the name of the party
iamed in the certificate. The difference is immaterial.

Your office decision as herein modified is affirmned.
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ISOLATED TRACT-ACT OF FEBRTJARY 26, 1895.

JOHN P. SHANK.

Section 2455 R. S., as amended by the act of February 26, 1895, contemplates that no
tract shall be regarded as isolated, within the mieaning of the law, unless at the
time of the application to have it sold under said section the land surrounding
said tract is included within entries, filings or sales, made at least three years
prior thereto.

Secretary Bliss to the Connissioner of the General Land Office, March.
(I- H. ) 2a~ 1897. (E. M. .)

This case involves the SW. of the SW. of See. 25, T. 15 N., R. 18
E., Lewistown land district, Montana, and is before the Department
upon appeal, by John P. Shank, from your office decision of February
8, 1896.

The record shows that on January 16, 1896, the appellant made appli-
cationI as a prospective purchaser, to have the above described tract sold
under section 2455 of the Revised Statutes of the United States, as
amended by the act of February 26, 1895 (28 Stat., 687).

Your office decision states that the records show that the and
involved is vacant, but does not tome within the statute for the reason
that the SE. of the SW. -a of Sec. 25, same township and range, is
embraced in coal entry No. 1, made by-Frank Blanl on October 2,
1894, and the SE. w of the SE. I of Sec. 26, same township and range,
is embraced in coal entry No. 2, made March. 4, 1895, by Millie L.
Conway.

Section 2455 as amended by the act of February 26,1895, is as follows:

Sec. 2455. It shall be lawful for the Commissioner of the General Land Office to
order into market and sell for not less than one dollar and twenty-five cents per acre
any isolated or disconnected tract or parcel of the peblic domain less than one quarter
section which i his judgment it would be proper to expose to sale after at least
thirty days' notice by the land officers of the district in which such lands may be
situated: Provided, That lands shall not become so isolated or disconnected until
the same have been subject to homest ad entry for a period of three years after the
surrounding land has been entered, filednpon, or sold by the government: Provided,
That not more than one hundred and sixty acres shall be sold to any one person.

The appellant contends that whilst the entries mentioned in your
office decision (those of Bland and Conway) have not been made long
enough to bring the land within the time required by the act, to wit,
three years, that in fact the land surrounding the tract in controversy
has been filed upon for a much longer period than the time required by
the act, and he therefore asks for the revcrsal of your decision.

It will be noted that the section is not mandatory in its requirements.
It says, "It shall be lawful for the Commissioner of the General Land
Office" and again, " which in his judgment it would be proper to expose
to sale;" and I am of opinion that the interpretation placed upon this
act by your office is the correct one, conceding the assertion of the
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appellant to be correct, that other entries had been allowed and filings
made from time to time covering a period greater than that required by
the statute, that nevertheless the true meaning of the section contem-
plated that no tract became isolated within the meaning of the: law
unless at the time of the application to have it sold, such tract was sur-
rounded by-entries or filings, or land already sold, which entries or
filings or sale had been made at least three years prior thereto.

The decision appealed from is therefore affirmed.

SETTLEMENT RIGHT-ADVERSE CLAIM-ESTOPPEL.

PHILLIPS V. MATTHEWS.

The right of a settler to-make homestead entry will not be defeated by the prior
application of an adverse claimant, if, by the conduct of said claimant, he is
estopped from asserting his claim as against such settler, and it appears that
said claim is wanting in good faith.

Secretary Bliss to the Commgnissioner of the General Land Ofice, March
(1. H. L.) 25, 1897. (E. M. R.)

This case involves that tract of land in the Gainesville land district
in the State of Florida known as the N. of the SE. 1 of See. 5, T. 15 S.,
R. 22 E.

The record shows that on December 15, 1890, Duncan 1). Matthews
made homestead application for the tract in controversy, together with.
an affidavit of contest against the claim of the Florida Transit and Pen-
insular Railroad Company, and subsequently, ol November 28?,1892, he
was allowed to make homestead entry.

On the second day of December, 1892, Clifton J. Phillips made appli-
cation to enter under the homestead law the same land, which was
rejected, and on January 3, 1893, he filed his affidavit of contest against
the entry of Matthews on the ground of prior settlement and superior
equities and that the entry of the defendant-respondent vas not made
in good faith.

Oil the day following, the local officers issued notices of hearing to
be had on February 15, 1893, before the clerk of the circuit court at
Ocala; at which time and place the parties appeared and submitted
testimony.

November 23, 1893, the local officers -issued a new notice setting Jan-
uary 9, 1894, as the date of the new hearing and the local office as the
place. May 7, 1894, the local officers rendered their decision in favor
of the plaintiff and recommended the cancellation of the entry of the
defendant. Upon appeal, your office decision of December 6, 1894, was
rendered, wherein was reversed the action of the local officers and the
homestead entry of Matthews held intact. Further appeal brings the
cause before theDepartment for final adjudication.
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From an examination of the evidence it appears that in November,
1887, Phillips, the contestant, secured the- quitelaim of E. W. Agnew,
his brother-in-law, or more accurately, one C. E. L. Schmidt, who had
entered into a contract for the purchase of this land from the Florida
Transit and Peninsular Railwa' Company, and who, in consideration
of an indebtedness due Agnew, left with said Agnew this contract-as
collateral security, it being in the nature of an equitable mortgage,
and having thereafter left the- country, the said Agnew, at the time
above mentioned, told te plaintiff that he might go into possession of
this land.

In November, 1887, the plaintiff commenced his improvements upon
the land by building a fence around forty acres; a well was also dug
and a house twelve by fourteen feet was built. He cleared ten acres
and planted in orange trees, and set out about 15,000 nursery stock
trees. In November, 1892, he added three rooms to his house. His
intention from the start was to acquire title from the railroad company.
In June, 1892, he discovered that the company could not give title, and
soon thereafter made settlement under the homestead law. His im-
provements are worth $2,500.

On June 4, 1892, your office,, in reply to a letter from the plaintiff,
stated that the tract in controversy was within the limits of the grant
to the Florida Railway and Navigation Company and had been selected
by said company on September 3, 1887; that on June IS, 1883, your
office had passed upon the case of said company v. Schmidt, and
rejected the claim of the company, from which action the company had
appealed, and oii April 22, 1884, the Department had affirmed your
action; that thereafter the entry of Schmidt had been canceled; that
the tract was at the time of the communication involved in the case of
the said company v. Mlatthews; and that on June 9, 1891, your office
had considered the above entitled cause and had decided against the
company, anil appeal hadl been taken'to the Departnent.

Subsequently, and to wit, on June 14th, your office, in reply to
another communication, informed the plaintiff that the claim of
Matthews was based upon an applicatioin to enter under the homestead
law. The plaintiff, after the receipt of the first letter, saw the defendant
and asked him if he laid any claim to the land, and e denied that he
laid any clainto any land. in that neighborhood. He denied that he
had ever had any contest with the railroad company over any land.

After the receipt of the second letter from the then acting Com1-
missioner, the plaintiff went on a visit to his former homein Kentucky;
and upon his return ascertained that the defendant was absent, but
succeeded in locating him in North Carolina, and wrote to him with .a
view to securing his relinquishment of all claim in and to the.land. He
received a letter from the defendant offering to sign any papers that the
plaintiff might desire, if he were paid $15.00; whereupon this appellant
forwarded to him a check for that amount, whichl cheek was used by
the defendant-respondent.
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It further appears that in July, 1892, the defendant was employed by
the plaintiff to work on the land in controversy, upon his orange trees
and was duly paid for such services. Early in December, 1892, Phillips
took his wife on the land to live. Prior to this time, and extending
back for some time, the plaintiff had kept up a desultory residence
upon the land, going out from Ocala, where he was employed in the
warehouse of Agnew, to spend a day or night, at which times he occa-
sionally prepared his own meals. About the first of December, 1892,
Matthews put up notices on the land, which the plaintiff tore down.
Matthews, in answer to the fact that he worked forPhillips upon the
land, states that he did not know it flas the land in controversy. This
land is just on the outskirts of Ocala. le admits that in Ireply to a
letter from the plaintiff lie promised to sell his interest for fifteen dollars.
He says that at that time he exlected to remain in North Carolina at
least one year; that he had used the cheek sent by the plaintiff through
mistake; that he had several other checks in his possession and had
inadvertently cashed the check. On the day he presented the check
he returned to Ocala and shortly thereafter deposited in his name, at
the First National Bank of that place, an amount equal to the check.
He had the land strveyed on the 3rd of December, 1892, and built a
house on the land in January, 1893, and has to or three acres under
enclosure and raised some few things.

The decision of your office was based upon the fact that the applica-
tion to enter by Matthews, whilst subsequent to some of the iprove-
ments of Phillips, was prior to his settlement, and as Matthews' entry
was followed within a reasonable time by residence,'the settlement and
extensive improvements of Phillips could not inure to his advantage
because of the pending application of the defendant. When viewed
by itself this position is impregnable, but an examination of the entire
record shows that the plaintiff is entitled to judgment.

An estoppel is the preclusion of a person from asserting a fact by previous conduct,
inconsistent therewith on his own part, or the part of those under whom he claims,
or by an adjudication upon his rights which he can not be allowed to call in question
(7 American and English Encyclopedia of Law, page 1).

The' defendant told the plaintiff that lie did not claim any land in
that neighborhood and had never had a contest with the railroad com-
pany over any land. This it seems, under the authorities, amounted
to an estoppel inpais. There was a false representation of a material
fact (Pittsburg v. Danforth, 56 N. H., 272), which was knowingly made,
and the plaintiff was ignorant of the fact; at least the denial came
from the very highest authority-the applicant himself. Ad in this
connection, as intent is a material part of all roceedings before this
Department having as an ultimate end the acquisition of title to the
public domain, the fact that the applicant disavowed any claim to any
land in that neighborhood, would render the claim of record ineffectual
as against Phillips. The false representations were apparently made
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to mislead this plaintiff in order that he might act thereon, which
he did.

It further appears that the defendant contracted to sell his relin-
quishment to this plaintiff. It is clearly shown by the record that the
defendant, in answer to a communication received from the plaintiff,
wrote him a letter in which it was stated that for the consideration of
$15.00 he would sign any paper the plaintiff considered necessary to
clear the record; that the said sum was accordingly sent, and there-
after used by this defendant. It is true that the defendant claims that
the presenting of the check was an inadvertence, but a examination
of the record shows that this is not true. Equitable considerations are
sufficient to demand that this defendant be prevented from denying
the sale.

It is shown that at the time of the application of the defendant to
enter, the plaintiff had valuable improvements pon the laud, which
facts suggest that the application of the defendant was not made in
good faith, but with the intent to appropriate the valuable improvements
of another. This Department has in various decisions indicated that
one would not be allowed to appropriate the improvements of another
in the maDer here attempted. Thus i the case of Caldwell v. Carden
(4 L. D., 306) it was held that the improvements and settlement of one,
made with due notice of the bona fide claim of another, was not suffi-
cient to defeat such prior claim. See also Turner v. Buingardner (5
L. D., 377) and the recent case of Tustin v. Adams (22 L. D., 266),
wherein it was held, inter alia (syllabus):

The right of entry will not be accorded to a homestead applicant who, with full
notice of the prior equities of an adverse claimant; fraudulently seeks to secure
title through legal technicalities.

And again in Roberts v. Gordon (14 L. ID., 475) it was held, inter alia
(syllabus):

One who fails to assert any claim to a tract of public land which is in the adverse
possession of another, and remains silent, though knowing that the adverse occu-
pant continues to claim, occupy and improve the land, is estopped thereby from
subsequently denying the good faith of said occupant and asserting a right of pri-
ority in himself.

I am therefore of opinion that a rightful regard to the equities of this
cause demands a reversal of your office decision. Te entry of Mat-
thews will accordingly be canceled.
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PRACTICE-IREVIEW-OIKLAHOMA LANDS-SETTLEMENT.

BRADEN v; SHAW.

The sufficiency of the charge, on which a hearing has been held, can not be called
in question on review, if no objection thereto was made at the hearing.

The prohibitory provisions of section 14, act of March 2,1889, with respect to settle-
ieut in Oklahoma, are general in character as to lands opened to settlement in

said territory, and extend to Sac and Fox lands, becoming effective from the
date of the act announcing the acquisition of the Indiain title to said lands.

Secretary Bliss to the Commissioner of the General Land Office, JM1arch
(I. If. L.) , 897. (P. J. C.)

Counsel for Knowles S1aw have filed two petitions for re-review of
departmental decision of May 20, 1896 (333 L. and It., 129), oil the
merits of the contest initiated by George W. Braden; also of the deci-
sion on the motion for review of October 3, 1896 (342 1. and R., 45),
and on a motion for rehearing on- November 12, 1896 (31-4 L. and R.,
366).

The petitions were entertained. Service of the same, together with
the affidavits, was made on Braden, and the matter now comes up
regularly for consideration.

Itappears that Shaw, through his agent, filed soldier's declaratory
statement for the NE. J, See. 107 Tp. 16 N., 1R. 4 E., Guthrie, Oklahoma,
September 23, 1891; on September 30, following, Braden made home-
stead entry of the tract. On March 18, 1892, Shaw presented to the
local officers his application to make entry, under his said soldier's
declaratory statement. This application was suspended awaiting the
determination of rights of" Braden for the said tract 4 who will be
cited to appear at this office to show cause why his entry should not be
canceled."

The record does not show whether Braden was actually cited, but on
April 16, 1892, he filed an affidavit alleging:

That the said Knowles Shaw did not make settlement on said land prior to this
afflant, that on Sept. .22, 1891, in the afternoon of said day, this affiant was in actual
possession of said land; that at that time defendant was not on said land; that on
said afternoon this afflant made settlement thereon as follows: set stakes on said
land, and on Sept. 23, 1891, in the forenoon he laid foundation for dwelling and built
a shed thereon; slept on land on night of 22 Sept. '91; have built a dwelling thereon,
planted fruit trees, broken one acre; that his settlement was prior to said Shaw, and
his claim superior to his, and he asks that his l-. E. may remain intact on said land,
and that he may be allowed opportunity to prove said allegation of prior settlement.

A hearing was ordered for August 26, 1892, before the local officers,
when the parties appeared with their counsel. On September 30, the
date to which the hearing was adjourned, counsel for Shaw filed a
motion asking the local officers to set aside the suspension of his
application to make homestead entry. This motion was granted.
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As a result of the hearing the local officers found
from the evidence in this ase that George W. Braden, the phuiltiff made settlement
upon the claim i dispute as a homesteader, i the afternoon of September 22, 1891.,
and that he has in good faith complied ith the requirements of the homestead law
since said date.

Theyrecommende the cancellation of Shawls entry, and that Braden's
remain intact. In discussing the facts as disclosed by the testimony
the local officers say:

We are of the opinion that the question of soonerism and disqualification of the
plaintiff as a homesteader can not be questioned in this proceeding, because there is
no evidence showing that plaintiff entered poII said lands embraced in the act of
February 13, 1891, subsequent to said date and prior to noon September 22, 1891.

On appeal, your office affirmed the action of the local officers upon
the facts in relation to settlement on the land, but the question as to
Braden's disqualification was not discussed, though raised by the
specifications of error. The Department, May .20, 16, formally
affirmed the concurring conclusions below.

Motion for review of the latter ecision was filed in the local office
August 12, 1896. On October 3, following, this motion was denied.
The errors assigned by this motion were, () that the decision was not
responsive to the evidence, but repugnant to it; (2) that the affidavit
of contest failed to allege sufficient grounds of contest, and that the
decisions of your office and the Secretary did not coiisider or pass
upon this question of practice; and (3) that Braden's alleged disquali-
fications to take land in Oklahoma was not passed upon. The Depart-
ment decided these questions: () that this assignment was in substance
an allegation that the judgment is against the testimony, and was
insufficient to warrant consideration; (2) "Upon the question of prior-
ity, which was fairly raised by the affidavit of contest, your office ren-
dered the judgment which was formally affirmed by the Department,"
and (3) that Braden was not disqualified by reason of entering the
Territory after the passage of the act opening the same to settlement,
and before the President's proclamation was issued. It was said:

If it be conceded that he did so enter, he would not be disqualified, for the reason
that Congress did not fix anysnielpenalty. Thetestimonythathe did so enter, how-
ever, is not at all clear or conviticing. Braden expressly denies that he was there or
that he did any of the acts he is charged with.

On August 21, 1896, nine days after the motion for review was filed,
Shaw filed a motion for rehearing. Through some oversight in. the
local office this motion was not forwarded to your office till October 10,
following. The sole ground of this motion was Braden's alleged dis-
qualification, and inasmuch as it had been decided that he was not
disqualified, the Department, on November 12, 1896, denied the motion.

Two petitions for re-review of the former departmental action are now
presented, one by counsel in Oklahoma, and the other by local attor-
neys. In the first, it is alleged () that the decision on review is not
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responsive to the motion, and (2) that it " violates all the precedents of
the Department heretofore rendered on the question of soonerismn, and
is in violation of the laws of Congress upon said question." In the
second it is charged (1) "that the decision of May 20, 1896, absolutely
ignores the facts shown by the record," and presented by counsel in
argument in respect of Brademi's "unlawful entry" on the land; (2) that
it was error to find that Braden was not disoualified in the motion for
review and in the decision on the motion for rehearing; and (3) that in
view of the testimony of the contestant and the affidavits filed, it was
error not to order a hearing to determine contestant's qualifications.

On the " question of practice," that is, as to whether the affidavit of
contest raises the issue of prior settlement, there is but little to be said.
The position of counsel is, that inasmuch as Saw (lid not claim by
reason of prior settlement, but because of filing his soldier's declara-
tory statement, the charges in the affidavit of contest are not suffi-
ciently full or explicit to raise this issue. This contention is without
potency in this case. It was said in the decision on the motion for
review, that the question of priority was fairly raised. T he reasois for
this naked announcement were not given, because it seemed so appar-
ent that this was the only isssue upon which Braden could recover;
that is, his settlement must antedate Shaw's filing, assuming the ltter
to be sufficient. This is the question that was tried and upon it the
several concurring decisions have been rendered. Besides, the allega-
tion, though not expressed in apt language perhaps, is sufficient in my
judgment to raise this issue. It is certainly so when the circumstances
are considered: the filing of the soldier's declaratory statement; the
subsequent homestead entry of Braden, and the order citing him to
appear and show cause why it should not be conceled for conflict with
Shaw's.

But aside from this, the question as to the sufficiency of the charge
can not now be raised. There was no objection made to it at the hear-
ing, and both parties proceeded upon this theory of the case. Counsel
will not, therefore, be permitted now to raise the objection. (Paxton v.
Owen, 18 L. D., 540.)

It is urged by all the counsel who now appear that Braden was dis-
qualified from making entry because, as charged by them, he entered
the territory after the passage of the act-February 13. 1891,-and
before the issuance of the President's proclamation declaring said land
open to settlement, and it is insisted that Braden's own testimony is
sufficient in itself to establish this fact.

The record does not sustain this charge. In the first place, the local
officers distinctly ruled on the question as to whether the testimony
was sufficient to warrant this finding, and held that it was not. This
judgment has been affirumed, and it was expressly held by the Depart-
ment, in the decision on the motion for review, that the evidence was
not sfficient to justify this allegation. This finding of fact will not
therefore be reviewed.
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The ruling of the Department, however, in all its decisions in the case
that Braden was not disqualified, even though he may have been in
the territory after the passage of the act and before the issuance
of the President's proclamation was erroneous. This question has been
previously decided in Rittwage . MeClintock (21 L. D., 267), and the
conclusion was (syllabus):

The prohibitory provisions of section 14, act of March 2, 1889, with respect to
settlement rights in the Territory of Oklahoma, were intended to be general it
character as to lands opened to settlement in said Territory, and it therefore follow s
that said prohibition extends to lands formerly embraced in the Cheyenne and
Arapahoe reservation, and became effective from March 3, 1891, the date of the act
announcing the acquisition of the Indian title to said lands.

Tis rling was followed i Griffard et al. v. Gardner, Id., 274.
These decisions refer to the Cheyenne and Arapahoe reservations,

which were opened to settlement by the President's proclamation of
April 12, 1892 (27 Stat., 1018-1021), but the exact language used therein
is found in the proclamation of September 18, 1891 (27 Stat., 989-992),
opening the lands in the Sac and Fox, etc., reservations, wherein the
tract in controversyis situated. The ruling in those cases wotld there-
fore, apply to the one at bar. In the unpublished case of Johnson .
Henderson, decided October 3,1896, the Department applied the ruling
in those cases to land within the Sac and Fox reservation.

It is clear that the ruling in this case on the point as to whether
Braden would not be disqualified if within the territory during the
prohibited period, as construed by the prior decisions of the Depart-
ment, was erroneous, and that part of it, so holding, must be revoked.

In view of this determination, it remains to consider the motion for
a rehearing, the decision on this having been based on an erroneous
construction of the law.

The motion for rehearing is based on the allegation of newly discov-
ered evidence, and relates entirely to Braden's presence in the territory
after the passage of the act, February 13, 1891, and the issuance of the
President's proclamation. At the trial of this case this matter was
gone into to some extent in the cross-examination of Braden, and, as
before said, the testimony was not sufficient to warrant a judgment
that he was in the territory during the prohibited period. He swore
positively that he was not, and there was no testimony offered by the
other side to contradict this. It is alleged by Shaw that the first he
knew that Braden was disqualified was by reason of this testimony.

This motion is supported by several affidavits. andruff swears
that Braden admitted to him in 1893 that he had been in the territory
in "March, before said country was opened to settlement." The other
affidavits are made by Burger, Todd and Stockton, and are all to the
effect that they and some other persons named, together with Braden,
made a trip into the country early in 1891. The date of this trip is not
fixed with any degree of accuracy. The first witness says that it was
in the latter part of the winter of 1891, and states that "probably the
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last snow of the winter fell while they were out."7 Another says it was
"after the cold weather was over, in the spring of 1891, but does not
remember the month." The last witness fixes the time "on or about
the last of February or the first of March in the year 1891." 

In his own affidavit Shaw recites what other witnesses named will
testify to. It is not deemed necessary to set forth the matters he thus
states, for the reason that under the rulings their own affidavits must
be presented, and for the frther reason two persons named by him
have made affidavits denying the statements attributed to them.

Braden, in his affidavit, admits having been in the territory in Janu-
ary, 1891, and unqualifiedly denies being there after that date until
September 22, 1891. He also denies having made the declaration
sworn to by Vandruff.

The showing made here by Shaw is not sufficient, in my judgment
to warrant a rehearing. The statements made by his witnesses are too,
indefinite to overcome the positive and direct denials made by Braden.

The petition for re-review is therefore denied.

HOMESTEAD ENTRY-NON-CONTIG UITY-MORTGAGEE.

JOHN R. CORnY ET AL.

When an entry is found to embrace ion-contignous tracts the entryman should be
called upon to elect which tract or tracts he will relinquish in order to bring the
entry within the rule as to contiguity; and if the entryman fails to take such
action, the entry may then be canceled as to such tracts as may be deemed
proper, having due regard.to interests shown by incumbrancers.

Secretary Bliss to the Commissioner of the Geiteral Land Office, M31arch
(W. V. D.) 30, 1897. (J. L. MeC.)

John R. Corry, on August 19, 1894, made homestead entry for lots
10 and 11 of Sec. 4, lots 13 and 14 of Sec. 5, lot 1 of See. 8, and lot 4 of
See. 9, T. 11 N., B. 4 W., Oklahoma land district, 0. T.

The several lots named contain in the aggregate an area of 49.95
acres.

On March 18, 1895, Corry commuted said entry to cash, under Sec.
21 of the act of May 2, 1890 (26 Stat., 81); and cash certificate issued
thereon.

When the entry papers were forwarded to your office, it was found
that lots 10 and 11 of Sec. 4, and lot 13 of Sec. 5, were not contiguous
to one another, nor to the other subdivisions embraced in the entry.
Thereupon your office, by letter of June 2, 1895, allowed Corry thirty
days within which to show cause why his entry should not be canceled.

A motion for review of the above decision was filed by J. H. Everest,
'attorney for J. R. Corry, J. M. Coxi William Maxwell and R. C. Hager.

On September 4, 1895, said motion for review was denied, and the
homestead entry held for cancellation.

10671-ToL 24-20
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Thereupon, J. M. Cox, claiming to be transferee of said Corry, filed
application to relinquish all the land embraced in said entry, except lot
10 of Sec. 4, and to havethe entry as to that lot remain intact-transmit-
ting his relinquishment for the other lots mentioned. Thereupon your
office, by letter of December 17, 1895, directed the local officers to
advise the parties that inasmuch as there was no evidence of the land
having been transferred-only that it had been inortgaged-they
should advise the parties in interest that it will be necessary for them
to furnish evidence of the transfer of said claim."

From this action Cox has appealed, contending that your office erred
in not holding that, by reason of his mortgage, he was the real party
in interest as transferee of said John R. Corry.

In the view taken of this case, it is not deemed necessary to consider
and decide-the matters involved in that contention.

I am of the opinion that instead of calling upon the entryman to show
cause why his entry should not be canceled, the better course would
have been to have called upon him to elect which portions of his entry
he would relinquish in order to make it contiguous.

The case is therefore returned to your office that you may-pursue this
course; and, in the event that the entryman does not elect and relin-
quish within the time named in the rule so issued, you will proceed to
make such. cancellation as in your opinion may seem proper, having
due regard to the wishes of the mortgagee or incumbrancer.

The decision of your office is modified as above indicated.

DESERT LAND ENTRY-ANNUAL PROOF-COMPACTNESS.

ABRAM M. REID.

Orders of the General Laud Office made on the submission of annual desert land
proof are interlocutory in character, and no appeal will ]ie therefrom.

In determining whether a desert land entry is within the rule as to compactness no
intlexible rule can be laid down, but each case must be considered in the light of
the facts presented.

Secretary Bliss to the Commissioner of the General Land Office, March
(W. V. D.) 30, 1897. (W. C. P.)

Abram M. Reid has appealed from your decision of September 14,
1896 requiring him to relinquish a portion of the desert land entry, held
by him as assignee of D. M. Limbaugh, for the SE. of the SW. 4, and
the S. of the SE. of Sec. 20, and the S. of the SW. of Sec. 21,
T. 4 N., R. 2 E., Tucson, Arizona land district to make it comply with
the requirements as to compactness.

This entry was made by Limbaugh on April 11, 1893, the land being
then unsurveyed and assigned to Abram M. Reid by an instrument
executed May 19, 1893. The deed of assignment, together with the first
year's proof, was filed in the local office April 18, 1894. On March 1,
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1895, Reid as assignee, filed in the local office proof for the second
year. The local officers recommended that his proof be not accepted
because the claimant's affidavit was executed "without the Territory
contrary to the requirements of the act of May 26, 1890 (26 Stat., 121),
and the claimant filed exceptions to their action. When the matter was
considered i your office it was said as to this proof:

The testimony of the assignee aving been made before a United States Circuit
Court Commissioner in Minnesota, the proof is not acceptable to this office. It,
however, is disposed of under the Clayberg case. See 20 L. D., 111.

In the same decision, however, it was held that the entry is not con-
pact, and the claimant was required within sixty days from notice "to
adjust his entry so as to make it a consolidated body, by the relinquish-
ment of a portion thereof." The claimant asked a review of that deci-
sion, setting forth that by reason of a range of mountains to the north
and east of said land substantially all the irrigable lands in said see-
tiois 20 and 21 were included in said entry, and that of Julia A. Reid;
that at the time these entries were made the plats upon which the
entryman relied as correct showed that section 29 bad been entered,
although it was afterwards discovered that it was section 28 instead
of 29 that was thus appropriated, and praying that in view of these
facts, and the further fact that the entry was accepted by the local
office without criticism or objection and had been allowed to stand for
more than two years, it be aliowed to remain as made. By decision of
September 14, 1896, your office adhered to the former ruling and the
claimant appealed.

A large part of the argument in support of said appeal is directed
to the proposition that the proof for the second year of said entry was
properly mfade. No order was made by your office as to that proof
and under the decision in the case of Andrew Clayberg (20 L. D., 111)
any order that might have been made would have been interlocutory in
character, from which no appeal would lie. It follows, therefore, that
no question touching thi yearly proof is now before this Department.

This entry embraces five tracts of forty acres lying alongside of each
other, msaking a tract one and one-quarter miles in length, and of the
uniform width of one-quarter of a mile. It is asserted by the claim-
ant that the lands to the north of this entry are not irrigable, and this
assertion is borne out by the statement in the decision appealed from,
that it is shown by the field notes " that a chain of mountains run
north-west and south-east near and east and north-east of this entry."
There is no stream in the immediate vicinity of this land, and nothing
to indicate that the entryman selected the land for the purpose of
securing any advantage by reason of the form in which it was taken.
Indeed, it would seem from the statements in the decision complained
of as to the character of the land in section 29, that the entry would
have been more desirable both as to form and quality of land, if it had
been made to embrace lands in that section instead of the two tracts in
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section 21. This tends to support the claim that the entry was made
in its present form, because it was then understood that the land in
section 29 had been appropriated. As has been frequently said by
this Department, no inflexible rule can be laid down as to what does
constitute compactness, but each case must be considered in the light
of the facts presented. In this case, as said above, the entrymau has
apparently secured no benefit by taking the land in its present form,
and the government has suffered no disadvantage thereby. In fact, it
would seem that adjoining irrigable tracts left unappropriated are in a
much more desirable shape for future purchasers than they would have
been had this entry extended into section 29 instead of section 21. In
that case the two tracts of irrigable land in the latter section would
have remained unconnected with any other tracts of unappropriated
irrigable land, and therefore undesirable for any purpose.

In view of all the circumstances surrounding this entry, and the fact
that it was allowed to stand, as made, for more than two years, whereby
the claimant was induced to expend his money thereon, I am not
inclined at this time to require a relinquishment of any portion of the
land embraced in said entry, even though that might be done under a
strict application of the requirements as to compactness.

The decision appealed from is reversed, and the entry will be allowed
to stand as made.

DESERT' LAND ENTRY-REPAYMENT.

WILLIAM F. SLOOUM.

A desert land initial entry made under the act of March 3,1877, by one not a citizen
of the State in which the land is situated, hut a qnalified citizen of the United
States, may be perfected under the amendatory act of March 3, 1891.

Repayment of the purchase price of the land can not lhe allowed a desert entryman
who fails to furnish supplemental proof of reclaniation properly called for by
the local office, aDd abandons his claim to the land.

Secretary Bliss to the Commissioner of the General Land O ce, -March
(W. V. D.) 30, 1897. (W. M. B.)

William F. Slocum appeals from your office decision of July 2, 1894,
wherein was denied- his application for repayment of the purchase
money paid on his desert land claim initiated by the filing, on October
28, 1889, of his declaration No. 697, and the payment of the first
instalment of purchase money, for the W. W of the NE.1; the NW.;
the SW.l, and the AV. of the SE. of Sec. 18, T. 24 S., R. 29 E., Las
Cruces land district, Territory of New Mexico.

The material facts in the case, as they appear of record, are:-that
final proof was made, November 3, 1892, before A. A. Mermod, U. S.
Commissioner of the fifth judicial district of New Mexico, and that
said proof, and certificate of deposit for $440.00, payable to Frank
Lesnet, receiver, as purchase money for the land, were forwarded to the
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local office at the same time; that said certificate of deposit was con-
verted into cash, and the proceeds placed in bank to the credit of said
receiver; that the final proof which was submitted on' November 6,
1892, was found defective, but was retained in the local office, with the
endorsement "Held for supplemental proof of reclamation"; Slocum
being -notified to furnish such proof.

It further appears that the required supplemental proof was never
submitted, and that Lesnet never accounted to the government for the
purchase money received by him.

There is embodied in the appeal, and made a part thereof, the copy
of an affidavit made by Slocum himself-said affidavit being forwarded
and submitted with the final proof-which clearly shows that there
was no flow of water upon the land involved at the time final proof
was made and submitted, which fact of itself was sufficient to warrant
a rejection of the said final proof.

Appellant's proof being held to be incomplete by the local office, he
abandoned his claim, as appears, and instead of making further effort
to reclaim the land, elected to make application for repayment-under
section 2 of the act of Juiie 16, 1880 (21 Stat., 287)-of the purchase
money on the ground that being a resident of the State of Colorado-
and not the Territory of New Mexico. in which the land in question is
situated-he was estopped by provision of section of the amendatory
act of March 3, 1891 (26 Stat., 1095), from making entry of the said
land. There is no merit in such contention. The word "entry" as
employed in said section of said act has reference not to the final entry
but to the original or initial entry. Vide case of e parte Fred W.
Kimble (20 L. D., 67).

Slocum, though a citizen of.the State of Colorado, having initiated
his claim under the act of 1877, which allowed any qualified citizen of
the United States to make desert land entries, could have completed
his proof and made final entry under provisions of sections 6 and 7
of the amendatory act of March 3,1891, which, among other things,
protected all valid rights which had accrued under the former or orig-
inal act.

There is no relief for appellant nder provision of section 2 of the
act of June 16, 1880, for said section only authorizes repayment where
an entry of public land is "canceled for conflict, or where, from any
cause, the entry has been. erroneonsly allowed and can not be con-

.firnel.' As shown, Slocum never made final entry of the land involved,
and his initial entry was not, and could not be, canceled for conflict for
the reason that there was no adverse claim to the land in question, nor
can it be said that the same was erroneously allowed, for it was properly
permitted to be made, and could have been prosecuted to final entry
and confirmation by compliance on the part of Slocum with the require-
ments of law and existing regulations.

For the foregoing reasons your referred to office decision rejecting
appellant's application for repayment is hereby affirmed.
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HOMESTEAD ENTRY-TIMBER LAND-CONTEST.

LUCAS v. DUDLEY.

A contest against a homestead entry on the ground alone that the land embraced
therein is unfit for cultivation, and of no value except for the timber thereon,
will not be entertained.

Secretary Bliss to the ommissioner of the General Land Office, March
(W. V. D.) 30, 1897. (J. L. MOC.)

Robert Dudley made homestead entry, on January 24, 1895, of the
SW. of the SE. i, the SE. I of the SW. 1, and lot 4, of Sec. 30, and
lot 1, of Sec. 31, T. 149, R. 31, St. Cloud land district, Minnesota.

Later in the same day John W. Lucas offered for filing his sworn
statement to enter the same land under the provisions of the timber
and stone act of June 3, 1878 (20 Stat., 89); but his application was
rejected because of Dudley's prior homestead entry.

On the next day Lucas filed contest affidavit against Dudley's entry,
alleging:

That said land is unfit for cultivation, and has no value except for the timber
thereon; that the same is valuable for the timber thereon; that the same is unfit for
agricultural r farming purposes, and crops cannot be raised thereon; that about
January 12,1894, afflant selected said land under the timber and stone act as soon as
the same shond be subject to entry, and at said time he erected thereon a comfort-
able house for use in utilizing the timber thereon, and much other improvements.

Due notice issued for a hearing on the day fixed (March 20, 1895);
the defendant moved to dismiss the contest, contending, in substance,
that it set forth no sufficient cause of action; that it did not charge the
homestead entrynan with want of good faith; and that an allegation
that land entered as a homestead is unfit for cultivation is not sufficient
basis for a contest.

The local officers granted the motion and dismissed the contest.
The contestant appealed to your office, which, on December 21,1895,

sustained the action of the local officers. The contestant has appealed
to the Department.

The law which provides that land unfit for cultivation, and chiefly
valuable for its timber, shall be (in certain states named), subject to
entry as timber land, does not prohibit the entry of such land under
the settlement laws. It is true that settlements onland cliefly valuable
for timber should be closely scrutinized, and that the character of the
land may, in connection with other facts in the case, affect the question
of the settler's good fith (Porter v. Throop, 6 L. D.,. 691). Bit in the
case at bar te applicant to contest relies solely upon the character of
the land, not connecting it with any "other facts" tending to slow bad
faith on the part of the homestead entryman. The burden of proof
showing bad faith is on the contestant; and the character of the land
is not, alone, sufficient proof of such bad faith. (Hoxie v. Peckinpah,,
16 L. D., 108.)

The decision of your office is affirmed.
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INDIAN LANDS--ALLOTMENT-CITIZENSHIP.

ULIN V. COLBY ET AL.

Children born of a white man, a citizen of the United States, and an Indian woman,
his wife, follow the status of the father in the matter of citizenship, and are
therefore not entitled to allotments under section 4, at of February 8, 1887, as
amended by the act of February 28, 1891.

Secretary Bliss to the Commissioner of the General Land Office, March
(W. V. D.) 30, 1897. (C. W. P.)

William W. Ulin has appealed from your office decision of July 15,
1896, in the case of the said Ulin against Elizabeth and Harry Colby.

The land in controversy is the NE. of the NW. 1 and the NW.
of the NE. 1 of Sec. 15, T. 32 N., R. 13 W., Seattle land district,
Washington.

The record shows that on April 14, 1893, Eliza Obalthsa (Mrs.
Colby) made allotment application No. 5, under the general allotment
act of February 8, 1887 (24 Stat., 388), as amended by the act of Feb-
ruary 28, 1891 (26 Stat., 794), for unsurveyed land, spposed to be the
NE. I of the SW. and lot 3 of township 32 N., range 13 W. Lot 3
is the fractional S. of the NW. The section is not given, but it
elsewhere appears to be section 10.

At the same time she made application No. 3 for her minor child,
Elizabeth Colby, for the SW. 1 of the SE. 1 of See. 10, the NW. of
the NE. of Sec. 15, Tp. 32 N., R. 13 W., also application No. 4, for
her minor child Harry Colby, for the SE. I of the SW. of See. 10,
the NE. i of the NW. of Sec. 15, Tp. 32 N., IR. 13 W. The official
plat of survey was filed August 2, 1893.

On October 30, 1893, the local officers allowed William W. Ulin to
make homestead entry (No. 15,696) of the N. t of the NW. 1, the N.
of the NE. I of Sec. 15, Tp. 32 N., R. 13 W. On December 23, 1893,
your office held Ulin's entry for cancellation. On April 18, 1895, the
Department reversed this action and ordered a hearing.

The local officers found in favor of the allottees, on the ground that
the testimony showed that Ulin was aware when he first went to the
land in 1892 that it was claimed by said Indians, and that, further-
more, he failed to make settlement on the land and to establish resi-
deuce before the year 1895.

Ulin appealed. Your office affirmed the judgment of the local officers
and held for cancellation Ulin's homestead entry as to the NE.4 of the
NW. "I and the NW. of the NE. -1 of Sec. 15, T. 32 N., R. 13 W.

The testimony shows that the father of Mrs. Colby, the mother of
these children, belonged to the oko tribe of Indians and her mother
to the Maklah tribe; and it is admitted that she was married to a white
man, a citizen of the United States, who is the father of Elizabeth and
Harry. Colby. It also appears that Mrs. Colby was not residing on any
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Indian reservation at the time she made selection of the lands for her-
self and her children.

These bring admitted facts, the question arises, are these children
entitled to allotments under the fourth section of the act of February
8, 1887, as amended by the act of February 28, 1891.

The circular of September 17, 1887, relating to allotments under the
act of 1887, directs that Indian women married to white men, or to
other persons not entitled to the benefits of this act, will be regarded
as heads of families. The husbands of such Indian women are not
entitled to allotments, bt their children are. But in the case of Black
Tomahawk v. Waldron, reported in 13 L. D., 683, it was held by the
Department, adopting the opinion of the Assistant Attorney-General,
that:

The common law rule that offspring of free persons follows the condition of the
father prevails in determining the status of children born of a white man, a citi-
zen of the United States, and an Indian woman his wife. Children of such parents
are, therefore, by birth not Indians, but citizens of the United States, and conse-
quently not entitled to allotments under the act of March 2, 1889.

In the same case, reported in 19 L. D., 311, it is said:

Upon further considering the matters involved in this controversy, I see no good
reason for changing the conclusions heretofore reached by the Assistant Attorney-
General, on the record then before him, and which conclusions were approved by me.

There can be no doubt of the correctness of the general rule as laid down, that,
among free people, the child of married parents follows the condition of the father.
But it has been suggested that the laws and usages of the Sionx Indians may have
made Mrs. Waldron a member of the tribe on March 2, 1889, the (late of the agree-
ment between the tribe anid the United States, either by furnishing a different rule
as to the effect of her birth, or by causing her adoption as a consequence of the facts
connected with her life. While the general rule is as has been before held, yet it
must yield to the laws and usage of the tribe when laws and usage upon the subject
are satisfactorily proven.

Upon the authority of these cases, it must be held that Elizabeth
and Harry Colby are not entitled to allotments under the acts of Feb-
ruary 8, 1887, and February 28, 1891.

Consequently your office decision is reversed.

ALASKAN LANDS-SURVEY-INDIAN OCCUPANCY.

BENJAMIN ARNOLD.

A servey of Alaskan lands under sections 12 and 13, act of March 3, 1891, should not
be allowed to include a ditch or water way, used by native Alaskan villagers for
the purpose of securing the necessary fresh water supply for domestic use and
consumption.

Secretary Bliss to the Commissioner of the General Land Office, lfarch
(W. Vi D.) 30, 1897. (W. M. B.)

This is an appeal by Benjamin Arnold from your office decision of
May 8, 1895, wherein was suspended, in its present form, survey No. 22,
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executed by Albert Lascy, U. S. deputy surveyor, under provisions of
sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), of a
tract of land claimed by appellant, containiing 7.19 acres situated on
Kayanak Bay, Kadiak Island. district of Alaska, and used as a trading
post.

The field notes and plat of this survey show that the tract of land
claimed, as laid off, is about four times as long as its average width,
that the same is very irregular in form, and it appears that your office
suspended the said survey in its existing form for the reason that it
does not embrace a tract of land in square form as near as practicable,
and for the further reason that the whole of the tract does not appear
to be used by the claimant for carrying on the business engaged in.

The right of the claimant to the tract in its existing form appears to
be affected by a feature or condition other than those already men-
tioned, with respect to which your said office decision contains the
following statement:

Upon the tract of land embraced within this survey and running across from one
side to the other is shown a ditch almost a half mile long which the deputy says
"leads the water from the lake on the west boundary line to another below the
native village of 1'0 inhabitants on the southehst, anti supplies the same with water".
It is not stated whether this ditch is a natural water course, or built by and for the
natives for supplying the necessary fresh water for their consumption. Upon this
fact hinges the right of the claimant to lands including any portion of the ditch.

An emendation of the survey is suggested in your office decision in
manner therein particularly described, but it appears from a careful
examination of the plat of the survey that if said survey was so
amended the entire portion of the referred to ditch which is included
in the survey in its original or present form would still be embraced
within the lines of a survey amended and made in the form indicated
in your said office decision, and it matters not whether said ditch be
an artificial or natural water course the right of the native villagers
to the free and uninterrupted use and enjoyment of the said stream of
water would appear to be protected by that particular portion of see-
tion 14 of the said act of March 3, 1891, in words following:

That none of the provisions of the last two preceding sections of this act shall be
so construed as to warrant the sale of any lands . . . . to which- the natives of
Alaska have prior rights by virtue of actual occupation.

If it be ascertained that said ditch is an artificial water course con-
structed by or for the natives for the purpose stated, no portion of the
land upon which it is located should be included in a purchase and
entry made b claimant, and if on the other hand it is found to be a
natural water way the actual and prior appropriation of the same by
the native Alaskan villagers for the purpose of securing the necessary
fresh water supply for domestic use and consumption entitle the said
villagers to the exclusive use, control, and possession of said water
way, and the particular portion of the land which is ocupied by said
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water way, and sought to be purchased and entered by claimant, may
be considered, as land in or under the "actual occupation" of the said
villagers, by virtue of which they have a prior right thereto, within
the meaning of said section 14 of the act herein cited.

For the foregoing reasons if there be an emendation of the survey,
the same should not be amended as suggested in your office decision,
but on the other. hand the lines of survey should be run in such manner
as not to include any portion of the above described ditch.

The decision of your office, with the modification herein indicated,
is hereby affirmed.

ALASKAN LANDS-ACTUAL USE AND OCCUPANCY.

SOUTH OLGA FISHING STATION.*

On application to purchase Alaskan land under the act of March 3,1891, the extent
of the actual use and occupancy of the -land should not be determined on the
report of the deputy-surveyor alone, and prior to the submission of final proof.

Secretary Francis to the Commniss sioner of the General Land Office, Decem-
ber 23, 1896. (W. C. P.)

The South Olga Fishiug Station (a corporation) has appealed from
your office decision of June 27, 1895, in the matter of survey No. 47, of
a tract of land claimed by said company, situate on the south shore of
Olga Bay, Kadiak Island, Alaska, containing 39.30 acres, and used as
a fishing station.

It seems that said survey was approved on May 29, 1893, but after-
wards by the decision appealed from herein, that action was revoked,
and the survey " suspended pending emendation, for the reason that
more land is claimed than is actually occupied by the claimants for
their business." t is stated in the appeal from this decision that final
proof has been submitted in support of the application to purchase, bat
this proof presumably had not reached your office when said decision
was rendered. There seems to be no objection to the manner in which
the survey was made nor to the form of the tract.

Claimants are entitled to purchase only so muebhsanid as is occupied,
that is, actually used for trade and manufacture, in no case to exceed
one hundred and sixty acres. Instructions (20 L. D., 431); MeCollom
Fishing and Trading Co., (23 T.. D., 7).

The character of the use made of the land and the extent of the
occupancy thereof can not as a rule be satisfactorily determined until
final proof shall have been submitted, as required by the regulations
provided under said act. Among other things required to be shown
by the final proof are the actual use and occupancy of the laud as a
trading post or- for manufacturing purposes, the date when the land

'Not reported in Vol. 23.
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was so occupied, the character and value of the improvements, and the
annual value of the trade and business conducted upon the land. (12
L. D., 583, 590).

The conclusion reached by your office that the tract as surveyed con-
tains more land than is actually occupied is based upon the report of
the deputy surveyor alone.- While the surveyor is instructed to report
the facts as to occupancy as shown upon the ground, yet it was not
contemplated or intended that such rport should be accepted as con-
clusively determining the extent of such occupancy. If such had been
the intention no further proof would have been required. It would be
unwise and unfair to all interested parties to rest the determination of
so important a question upon the statements of the surveyor.

It cannot be satisfactorily determined from the information furnished
by the record now here whether the occupancy of this tract is of the
character contemplated by the act of March 3, 1891, nor can the quan-
tity of land thus occupied be determined.

The decision complained of having been rendered before the ques-
tions involved had been properly presented, and therefore upon an
incomplete record, is for that reason set aside, and the case. will be
now returned to your office for cotsideration i connection with the
final proof therein, and such action as may be proper.

SETTLEMENT IUGTS-ADVERSE CLAIMS.

HENLEY ET AL. V. SHARPNACR.

An alleged act of settlement, set up to establish priority of right as against an
adverse settlement claim, can not be accepted as sufficient, if said act is not of
a character to give notice of a settlement claim.

Secretary Bliss to the Commissioner of the General Land Office, March
(I. I. L.) 25, 1897. (E. B., Jr.)

The land involved i this ease is the NE. - of section 20, T. 21 N.,
E. 7 E., Perry, Oklahoma, land district, for which George Sharpuack
made homestead entry No. 203 September 19,1893. It lies within what
was formerly known as the Cherokee Outlet and was opened to home-
stead settlement at twelve o'clock,. noon, of September 16, 1893.

On October 12, 1893, John Newell, and ol December 14, 1893,
Edward S. Henley, respectively, initiated contests against said entry, -

each alleging settlement on the land prior to any other person, and prior
to the date of the entry. The contests were consolidated and hearing
were duly had, ending March 12, 1895. The-local office found in favor
of Henley, recoinuieadinig the dismissal of Newell's contest and the
cancellation of Sharpnack's entry, on the ground that although Newell
was first upon the land his only prior act of settlement, which consisted
in nailing a small board, on which his name was written, in a "black
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jack thicket," was insufficient notice to Henley; that Henley made due
settlement prior to said entry, upon which alone Sharpnack relied; and
that Henley had duly complied since with the homestead law. The
local office also found fom the testimony that charges of soonerisn ,
made at the hearing by Newell and Henley against each other, were
not sustained by the evidence. Your office decision of September 23,
1895, on appeal by Sharpnack and Newell, affirmed the decision of the
local office, held said entry subject to the prior settlement right of
Henley, and dismissed Newell's contest. Motions for review and
rehearing by Newell were denied March 2, 1896. Appeals by Sharp-
nack and Newell, presenting questions relative to priority of settle-
ment and soonerism" in the case, now bring the same before the
Department.

Sharpuack offered no testimony at the hearing, resting his claim of
priority of right to the land upon his entry alone. The testimony in
the case is voluminous and very conflicting. It is familiar doctrine
that the Department accords great respect to the decisions of the local
officers upon questions of fact, where, as in this case, they heard the
witnesses and had opportunity to observe their demeanor in giving
testimony; and it is well settled that the concurring decisions of your
office and the local office upon such questions, where the evidence is
conflicting, will generally be accepted here as conclusive (Tyler v.
Emde, and cases cited therein, 12 L. D., 94).

The evidence in this case has been carefully read and considered,
and therefrom no warrant is found for disturbing the conclusions of
your office upon the questions of fact. I find, substantially as found by
your office, that while Newell reached the land early in the afternoon
of September 16, 1893, the day of the opening, he did no act of settlement
thereon that day, save only to nail a small piece of board, about ten inches
long and less than two inches wide, to a tree i the midst of a piece of
black jack timber near the west side of the land, where it was not con-
spicuous; that he remained on the land that day only a few minutes;
that he did not return thereto until September 25, following; that he left
again the next day and did not return and actually take up his resi-
dence upon the land until October 5, following; that Henley went upon
the land early in the forenoon of September 17, 1893; that he laid, that
day, two foundations of poles thereon, blazed trees and put up a stake
eight o ten feet high with flag attached; that he remained there
claiming the land and warning persons off and doing other acts of settle-
ment for one week, when he spent about two days going to Pawnee,
about fifteen miles from his claim, to make application to enter the
land; that from his return, September 26, 1893, until early in Novem-
ber, following, save a few days absence on a trip to Perry, early in
October, for the purpose of filing a homestead application, he was on
and about the laud, chiefly egaged in building a house, which was
completed October 28, and also in plowing, and doing what he could
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with his scanty means to improve his claim; and that, with the excep-
tion of about one month ending in December, 1893, during which he
was absent at Okmulgee, Indian Territory, earning money to maintain
and improve his claim, he has continued to reside upon the land and
make permanent improvements thereon. He denies any knowledge
whatever, and it is not shown that he had any, direct or indirect, of
the claim of Newell to the land until after the latter's return thereto
in October, 1893.

I concur in the conclusion of your office and the local office that the
evidence fails to show that Henley was in any part of the Cherokee
Outlet at any time between August 19, and noon of September 16, 1893,
the period of inhibition against entrance thereinto as fixed by the
President's proclamation opening the same for settlement (28 Stat.,
1222). And see, as to the period of inhibition, Bowles v. Frazier (22
L. D., 310).

Under the facts in this case, and the law applicable thereto, Henley's
settlement right to the land is clearly superior to the right of Sharp-
nack to the same under his entry. I think it is likewise superior to the
claim of Newell thereto. This conclusion does not in any way contra-
vene, but, on the other hand, I think, harmonizes with, the views of
the Department in Hurt v. Gifin (17 . D., 162); Bowles v. Frazier
(supra); and Penwell v. Christian (23 L. D., 10), which are leading
cases upon the question:-What are valid acts of settlement upon
Oklahoma lands as between adverse claimants who made the race for a
homestead therein.

In the first of these it was held (syllabus):
As betweentwo claimantsfor Oklahoma lands, each of whom alleges settlement in

the afternoon of the day on which the lands were opened to settlement, priority of
right may be properly accorded to the one who first reaches the tract and puts up a
" stake" with the announcement of his claim thereon, where such initial act of set-
tlement is duly followed by the establishment of residence in good faith.

In the second it was said that-
The initial acts of settlement are addressed to the purpose of giving notice that

the land is taken and claimed;

And it was held that (syllabus):
Initial acts of settlement are sufficient if of such character as to give notice that

the land is claimed under the settlement laws.

In the third it was held that (syllabus):
The conditions attendant upon the opening of Oklahoma to settlement require the

recognition of extremely slight initial acts of settlement in determining priorities
between adverse claimants, if such primary acts arc followed by residence within
such time as clearly shows good faith;

and it was further said that- -

In cases of this nature, where the good faith of both parties is established and
neither party is guilty of laches, I am of the opinion that the only sound rele that
can be adopted is to award the land to the person who was first upon the land and
performed any act that evinces an intention to assert title.
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In each of these cases the successfull contestant was not only actually
first upon the land but gave immediate notice of his claim to all comers
by setting up his stake thereon , apparently where it could be readily
seen, and by his personal presence thereon during much of the clay
of the race and on the day following. Each of those parties gave,
therefore, much better notice of his settlement, than did Newell, of his
alleged settlement; and neither of the cases cited affords any sound
basis for an argument in his (Newell's) favor. 'The several acts of
settlements therein, on the day of the race, were sufficient notice for
that day, and were, perhaps, all that could well have been given under
the conditions of fatigue, anxiety, hurry and confusion ot that day.
But Newell's single proven act, done and hidden away in a piece of
woods-a small piece of board containing his name in pencil, nailed to
a small tree surrounded by many others in full foliage; inconspicuous,
and practically invisible at any considerable distance, as he sbstan-
tially admitted at the hearing,-was not sufficient notice to protect his
claim against adverse settlement even on the day of the race, and much
less was it notice for more ta i a week thereafter, against one who,
during that period, made a sufficient settlement thereon in ignorance
of such act or claim, and duly complied with the homestead law there-
after.

This disposes of the case upon the merits. It is unnecessary to dis-
cuss appellant Newell's assignments of error relative to the denials of
the motions for review and rehearing. The affidavits of Hook and
others, relative to Newell's alleged settlement, are merely cumulative
upon that point and afford no ground for a rehearing.

The decision of your office is affirmed in accordance with the fore-
going.

RAILROAD GRANT-SECTION 2, ACT OF APRIL 21, 1SO.

INMAN V. NORTHERN PACLPIC R. R. CO.

All entry allowed, under the rulings-and decisions of the Land Department, of land
to which a homestead claim had attached prior to notice of withdrawal on gen-
eral route, that remained of record till aifter definite location, and was then
abandoned, is within the confirmatory provisions of section 2, act of April 21,
1876, though made after the passage of said act.

Secretary Francis to the Commissioner of the General Land 9 ce, Feb-
(I. H. L.) rary 23, 1897. (F. W. C.)

James Inman has appealed from the decision of your office, dated
October 26, 1895, holding for cancellation his homestead entry cover-
ing the W. i of the SE. of Sec. 35, T. 13 N,, R. 2 W., Vancouver
land district, Washington, for conflict with the grant to the Northern
Pacific Railroad Company.

Said tract is within the primary limits of the grant to said company
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upon the portion of its road between Portland, Oregon, and Tacoma,
Washington, to aid in the construction of which a grant was made by
the joint resolution of May 31, 1870 (16 Stat., 378). It is within the
limits of the withdrawal upon the map of general route filed August
13, 1870, and within the primary limits adjusted to the map of definite
location filed September 13, 1873.

The withdrawal upon the map of general route was not received at
the local office until October 19, 1870. Prior to this tiie, to wit on
August 23, 1870, Anna M. Lane was permitted to make homestead
entry No. 1131 for the SE. of said Sec. 35, which entry remained of
record until November 26, 18 7.

In the case of Northern Pacific Railroad Company v. Burns (6 L. D.,
21), it was held that a homestead claim, existing prior to the receipt of
notice of withdrawal on general route of the Northern Pacific, excepts
the land covered thereby from the operation of the grant, it being held
that said entry was confirmed by the first section of the act of April 21,
1876 (19 Stat., 35), without regard to the question as to whether said
entry was ever completed.

This decision was overruled by departmental decision of March 12,
1895 (20 L. D., 192), in which it was held that the confirmation of entries
under section 1 of the act of April 21, 1876, is solely for the benefit of
the individual claimant, conditioned upon his compliance with law, and
was not intended to confirm the entry absolutely, as against the right
of the company, so as to except the land from the grant in favor of any
other settler.

Following the decision in the Burns case, before the same was over-
ruled, James Inman, the present claimant, was, on November 27, 1888,
permitted by the local officers to file pre-emption declaratory statement
for the land here in controversy, which filing he afterwards, on October
31, 1889, transmuted to a homestead entry.

By the second section of the act of April 21, 1876, it is provided:
That when at the time of such withdrawal as aforesaid valid re-brnption or home-

stead claims existed upon any lands within the limits of any such grants which
afterward were abandoned, and, under the decisions and rulings of the Land Depart-
ment, were re-entered by pre-emption or homestead claimants who have complied
with the laws governing pre-emption or homestead entries, and shall make the
proper proofs required under such laws, such entries shall be deemed valid, and
patents shall issue therefor to the person entitled thereto.

The facts heretorore recited bring the entry by Inman clearly within
the provisions of the second section of said act. (See decision in case
of Northern Pacific Railroad Company v. Symons, 22 L. D., 686.)

Your office decision holding Inman's entry for cancellation is there-
fore reversed, and upon showing compliance with law his entry will be
deemed valid and patent issue thereon nder the second section of the
act of April 21, 1876.
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RAILROAD GRANT-CONFLICTING GRANTS-ADJUSTMKENT.

NORTHERN PACIFIC R. R. Co.*

In the adjustment of the Northern Paeific grant between Thomson and Duluth said
grant should be charged with all lands received by the Lake Superior and Mis-
sissippi ompany between said points under the prior grant thereto, whether
within the primary or indemnity limits of said grant.

Secretary Francis to the Commissioner of the General Land Office, Novem-
(I. H. L.) 'ber 17, 1896. (F. W. C.)

With your office letter of October 7, 1896, was forwarded, with favor-
able recommendation, clear list of selections, made on behalf, of the
Northern Pacific Railroad Company, covering 1,250.20 acres, within
the St. Cloud land district, Minnesota. These lands are within the
second indemnity belt, and were selected on account of losses set forth
in the list submitted, which upon inquiry at your office I learn are
lands lost to the grant by reason of patents issued t o the Lake Superior
and Mississippi River Railroad Company under the grant of May 5,
1864 (13 Stat., i4). These lands are opposite the portioli of the last
mentioned road between Thomson and Duluth, which road was used
by the Northern Pacific Railroad under an agreement entered into with
the Lake Superior and Mississippi River Railroad Company, which
agreement has been held by this office to have been in effect a confed-
eration, consolidation or association of the latter company as contem-
plated by the provisions of See. 3 of the act of July 2, 1864 (13 Stat.,
365), by which the grant to the Northern Pacific Railroad was made.

In considering the question as. to the proper establishment of the
terminal of the Northern Pacific grant at Duluth, it was held in depart-
mental decision of Oftober 29, 1896 (23 L. D., 428), that the Northern
Pacific Railroad Company will not be entitled to indemnity for any
lands received by the Lake Superior and Mississippi River Railroad
Company opposite the portion of the road between Thomson and
Duluth. In referring to that part of the act of July 2, 1864, supra,
wherein it is provided
that if said route shall be found upon the line of any other railroad route to aid in
the construction of which lands have heretofore been granted by the United States,
as fr as the routes are upon the same general line, the amount of land heretofore
granted shall be deducted from the amount granted by this act,

it was held that the intention of Congress evidently was to provide
against making a double grant where two land grant railroads were
found to-be upon the same general line, and this can only be arrived
at by charging to the Northern Pacific all lands received by the com-
pany to which the first grant was made, opposite the portion of the
lines which are similar, whether within the primary or indemnity limits
of that grant.

\Tot reported in Vol. 23.
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It is clear therefore that the basis as assigned in the list submitted
for the approval of this Department is not a satisfactory basis, and
the list is herewith returned without my approval.

RAILROAD SELECTIONS MINERAL LANDS.

INSTRUCTIONS.

Secretary Bliss to the Commissioner of the General Land Office, April
9, 1897.

I am in receipt of your letter "IN" of the 2nd instant, requesting an
amendment of the last paragraph of the circular of July 9, 1894 (19
L. D., 21), providing for the examination of selections by railroad com-
pauies of lands in mineral belts so as to read as follows:

That all lists that have been heretofore prepared in accordance with any rules,
regulations or instructions of the Secretary of the Interior, where such rules have
been complied with (such as furnishing affidavits showing the non-mineral character
of the lands in accordance with the instructions of the Interior Department) and
such mineral affidavits furnished for each and every legal subdivision shall be excepted
from the terms of the foregoing regulations.

Said paragraph, as now in force, reads in lieu of the underscored
words in the proposed amended paragraph above indicated, "for each
subdivision of 40 acres."

After reciting the history of the occasion that gave rise to the circu-
lar of July 9, 1894, you stated as follows:

To require the non-mineral affidavits to specify "each subdivision of forty acres"
would disturb the established practice of this office, require new affidavits in State
and railroad selections, and compel a new form of affidavit to be made in these cases.

After an examination of the question it appears to me that the pro-
posed amendment of said paragraph will operate as effectually to
protect the government against the selection of mineral lands by rail-
roads and states under their grants as it now does in the present form.

Said paragraph is therefore hereby amended so as to read as follows:
That all lists which have been heretofore prepared in accordance with the rules,

regnlations or instructions of the Secretary of the Interior, where such rules have
been complied with (such as furnishing affidavits showing the non-mineral char-
acter of the lands in accordance with the istructions of the Interior Department)
and such mineral affidavits furnished for each and every legal subdivision shall be
excepted from the ternis of the foregoing regulations.

It is also hereby ordered that the form of the non-mineral affidavit
now in use in your office be amended as follows: After the following
clause in the body of the affidavit "but with the object of securing
said land for agricultural purposes", you will insert the following:
"and the above and foregoing statements as to the character of said
land apply to each and every legal subdivision thereof."
* 10671-VOL 24-21
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PRACTICE-NOTICE OF APPEAL-JURISDICTION.

VAN DYKE v. LEuBASS.

An appeal will not be entertained, if notice thereof is not served on the opposite
party within the time allowed for filing the same.

Secretary Bliss to the Conmissioner of the General Land Office, April
(W. V. D.) 19, 1897. (E. B., Jr.)

In the case of Frank H. Van Dyke v. Albert Lehrbass, involving the
homestead entry No. 6484 of the latter, made November 6, 1891, for
the SW. of section 8, T. 17 N., R. 3 E., Wansau, Wisconsin, land
district, said Van Dyke has filed a motion to dismiss the appeal of
Lehrbass, on the ground that no copy of the appeal was served upon
appellee within the time allowed for filing the same.

It appears that on November 19,1896, your office, on appeal by Lehr-
bass, affirmed the decision of the local office, holding that Lehrbass had
failed to reside upon his homestead as required by law, and that his
entry should therefore be canceled. On November 21, 1896, the local
office notified Lehrbass by mail of your office decision and of his right
of appeal therefrom, enclosing a copy of the decision. This notice, it
is alleged under oath by Van Dyke, and not denied by Lehrbass, the
latter received on November 24th following. On February 8,1897, the
following notice was served on Van Dyke by Lehrbass:

In the matter of the homestead entry of A. Lehrbass No. 6484, to the SW. of Sec.
8, township 17 N., R. 3 E.-

To FRANK H. VAN DYKE,
Contestant,-

Take Notice, That on affidavits of which the following are copies, I have and do
hereby appeal from the decision of the Register & Receiver of the Land Office at
Wausac; Wisconsin, denying said H. E., to the Secretary of the Interior at Wash-
ington, D. C., for a reversal of said decision, and the allowance of my said H. E.
February 4th, 1897.

(Signed). ALBERT LEHRBASS,
Ap ellant.

With this notice were what purport to be copies of affidavits of eight
persons, including Lehrbass and his daughter, relative to Lehrbass-
residence and improvements on the land. A duplicate of the above
notice, to which were attached what appear to be the originals of the
above copies of affidavits, sworn to before "Richard Smith, ( t. Com.
Juneau Co. Wis.," was filed in your office on February 11, 1897. Said
Smith is the attorney of record for Lehrbass.

Under the rule in Murphy v. Logan (19 L. D., 478), allowing seventy
days within which to file appeal from a decision of your office when
notice of the same is given through the mails by the local office, the
time within which appeal from your office decision in this case might
have been filed expired on January 30, 1897. Notice of appeal was not,
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therefore, given the appellee within the time required by the rules of
practice (Rules 87 and 93), which make it necessary that a copy of the
notice of appeal and specification of errors shall be served on the oppo-
site party within the time allowed for filing the same.

It is unnecessary, in view of the foregoing, to discuss the inherent
and obvious defects in the appeal itself. Notice of the appeal having
been given too late, the Department is without jurisdiction, under its
rule, to entertain the same (Gregg v. Lakey, 16 L. D., 39).

The motion is allowed, and the appeal dismissed.

INDIAN LANDS-ALLOTMENT RIGHTS-ADVERSE CLAIMS.

PHILOlWME SMITH ET AL.

The burden of proof rests upon one who attacks an approved allotment, alleging a
superior right to the land covered thereby.

An allotment duly made and approved must be regarded as a judicial determination
that the allottee is entitled to an allotment i the reservation involved, and such
question, so determined, must thereafter be held resjudicata.

A'departmental determination that an applicant for the right of allotment is entitled
to recognition, so far as tribal relationship is concerned, removes such question
from further consideration in subsequent proceedings involving the assertion of
said right.

An allotment made and approved on the selection of the allotting agent, and with-
out a formal selection on the part of the allottee, is not for such reason invalid.

An adverse claim set up against an approved allotment by another applicant for the
right of allotment and based on alleged prior selection and mprovement of the
tract in question, can not be recognized, in the absence of an affirmative show-
ing of injustice done, amounting to a fraud' upon his equitable rights in the
premises.

The relinquishment of an allotment is inoperative if not approved by the Depart-
ment.

Assistant Attorney-General Van Devanter to the Secretary of the Interior,
April 19, 1897. (E. M. R.)

I am in receipt, by reference from you, of the report of the Com-
missioner of Indian Affairs, of date March 16, 1897, together with a
request for an opinion " as to the rights of Philomme Smith et al. and
Mrs. Louisa Morrisette et a., to the allotments of lands claimed by
them respectively on the Umatilia reservation."

The record shows that on July 1, 1893, Assistant Attorney-General
Hall rendered an opinion in which he held that these parties were not
entitled to allotments in the Umatilla reservation; but, subsequently,
the matter being before him on review, he reversed his holding and
decided that they were so entitled.

The matter having been referred to his successor, Assistant Attorney-
General Little, an opinion was rendered by him on August 6, 1896, in
which the conclusion reached by Assistant Attorney-General flall in
his last-mentioned opinion, was affirmed and the suggestion made that
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inasmuch as it appeared that the showing then before the Department
was eg pate in character, a hearing be had to determine the question
as to whether these applicants were entitled to, have allotted to them
the various tracts selected by them. Accordingly, a hearing was duly
had and the allottees hereinafter referred to were called upon to show
cause why the allotments made to them should not be canceled and
these petitioners awarded the land.

In this connection, it appears that Philomme Smith claims the SE. I
of See. 20, T. 3 N., R. 34 E., Oregon. This tract has been allotted to
Heyutsemilkin, an Indian, and the allotment was approved by the
Department April 12, 1893, and, by the approval of the Department,
leased for two years from March 1, 1894.

Charles Smith, a minor child of Philomme Smith, claims the NE. i
of the NE4. Iof Sec. 29, of said township and range. The NW. -of the
NE. 1, same section, is claimed for Maggie Smith, minor child of Mrs.
Smith. The SE. 1 of the NE. 4 of the said section is claimed for Jen-
nie Smith, minor child of Mrs. Smith. The SW. of the NE. I of said
section, is claimed for Lura Smith, minor child of Mrs. Smith, all of
which four forties were allotted to Martha Hlebeart, a Walla Walla
Indian, and approved by the Department April 12, 1893.
- The NE. of the NW. 1 of See. 29, of the same township and range,
is-claimed for George Smith, minor child of Mrs. Smith. The SE. of
the NW. of said section, is claimed for Soffa or Sophia Smith, a minor
child of Mrs. Smith. The WT. - of the NW. i of said section is claimed
for James Smith, minor child of Mrs. Smith, which eighty,'with the
two above mentioned forties, -were allotted to Margaret Bourner, a
Walla Walla Indian, approved by the Department April 12, 1893, and,
by its approval, were leased for two years commencing on November
,1894.
The W. j of the SE. - of Sec. 29, is claimed for William Smith, minor

child of Mrs. Smith. The NW. R of the SE. was allotted to Mary B.
Guyott, a minor child of Mary Guyott, and the SW. 1 of the SE. a to
Carrie Chalifoe, a minor child of Julia Ann Chalifoe. The portion
allotted to Mary B. Guyott was leased, with the approval of the Depart-
ment, for three years from March 1, 1894.

Mrs. Louisa Morrisette, or Marcette, claimed the NE. 1 of section 14,
T. 3 N., R. 3 E., which tract was allotted to Charles McWhirk and the
allotment was approved by the Department April 12, 1893.

Mrs. Mary Pecar, daughter of Louisa Morrisette, and over eighteen
years of age, claims the E. A of the SE. I of Sec. 29, and the E. of the
NE. 4 of Sec. 32. These tracts were allotted to Mary Guyott and
approved by the Department April.12, 1893, and by its approval have
been leased for three years from March 1, 1894.

August Meshee, or Misplay, a minor child of Mrs. Mary Pecar and
grandson of Louisa Morrisette, claims the SW. 4 of the, NE. 1 of Sec. 32,
and John Meshee or John Albert Misplay claims the NW. 4 of the NE.4
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of said section, both of Which tracts were allotted to Louis Chalifoe,
and approved by the Department on April 12, 1893.

It thus appears that there are eight contests in, this proceeding
between as many, or more, parties, and involving different tracts of land.

The hearing ordered by the Department in carrying out the sugges-
tion of Assistant Attorney-General Little was had before the Indian
agent at the Umatilla agency in Oregon, to which place and before
whom thevarious partieswerecited to appear. On February 17, 1897,
in rendering his opinion, the Indian agent said:

If settling on land before allotment in good faith, and by direction of the chief of
the tribe, whose word seems to have been law at that time, and making valuable
improvements on the same gives an Indian a right to that particular laud, then the
allotments to the different parties of the land so claimed, by reason of priority of
occupancy and improvement by Mrs. hilomme Smith ought to be canceled and
Mrs. Smith and children allotted thereon, and I so recommend.

As to Mrs. Morrisette's claim, I am not so positive, and cannot, from the evidence,
make a conclusion in the matter, and respectfully submit the same without recom-
mendation.

In the letter of the Commissioner of Indian Affairs of date March
16, 1897, it is stated as a reason for making no finding of facts upon
the various issues joined, that-

As the claims of Mrs. Smith and Mrs. Morrisette et at. to the land involved, were
passei upon by the Assistant Attorney-General for this Department in his said
opinion dated August 6, 1896, concurred in by the Department, and in view of the
instructions contained in departmental. letter of September 24 last, it is thought
proper to submit the new evidence in these cases to the Department without com-
ment or recommendation, to the end that the Department may reach such conclusions
in the matter as may be justified by the evidence submitted by the allottees when
considered in connection with the opinion of the Assistant Attorney-General and
the evidence submitted before the same was rendered, by the petitioners.

It is to be regretted that the Commissioner of Indian Affairs made
no findings of facts to assist in determining the vexed questions of fact
presented by this voluminous record and its complicated issues.

It appears that the standing of the parties has been misunderstood.
It is set out in the record that Smith and Morrisette et al. are the
claimants and the allottees are the contestants. This is an error and
one of moment. The contestants are Smith and Morrisette et al. and
the allottees are the defendants. Upon the attacking party rests the
burden of proof. The fact that these allottees were called upon to show
cause why their allotments should not be canceled in nio wise affected
their status. It is the duty of these contestants to affirmatively show
such a state of facts as will necessitate the cancelling of the allotments
already made. It was not even incumbent upon the defendants to
enter air appearance; had they not done so it would have been no less
the duty of these contestants to present the requisite showing of
superior rights.

Much testimony was introduced at the hearing for the purpose of
showing that certain of the allottees were not entitled to allotments on
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this reservation. The allotments have been duly made and approved
by the Department. The determination that those allotted were so
entitled was a judicial one, and the question thus raised became res
judicata and will not now be entered into in these proceedings.

On the other hand, an attempt is made to show that Philomme Smith
and Louisa Morrisette are not Indians entitled by reason of tribal rela-
tiouship to allotments. In so far as they are concerned, this Depart-
ment by approval of the opinion of Assistant Attorney-General Little,
supra, has determined that question in the affirmative and that issue is
therefore concluded.

Aside from this it is doubtful if the allotments heretofore made could
be attacked in the manner set out in these proceedings.

The question for determination presented by this record is: Are the
petitioners entitled to have the allotments made and approved, canceled
by reason of superior equities existing in them?

The act authorizing these allotments is that of March 3, 1885 (23
Stat., 340), and provides:

That the President of the United States cause lands to be allotted to the confeder-
ated bands of Cayuse, Walla Walla., and Umatilla Idians, residing upon the Ulna-
tila reservation in the State of Oregon as follows, of agricultural lands:

To each head of a family, one hundred and sixty acres; to each single person over
the age of eighteen years, eighty acres; and to each orphan child being under eight-
een years of age eighty acres; and to each child under eighteen years of age, not
otherwise provided for, forty acres.

Allotments to heads of families and to children under eighteen years of age belong-
insg to families shall be made upon the selections made by the head of the family;
allotments to persons over eighteen years of age not classed as heads of families
shall be made upon the selections of such persons; and allotments to orphans shall
be made upon selections made by the agent in charge, or other person duly authorized
by the Department.. ..

Before any allotments are made, a commission of three disinterested persons to be
appointed by the President shall go upon said reservation and ascertain as near as
may b the number of Indians who will remain on said reservation and who shall be
entitled to take lands in severalty thereon ... . Said commission shall report to
the Secretary of the Interior the number and classes of persons entitled to allot-
ments, as near as they may be able to.

April 24, 1891, this Department approved the instruction issued to
Messrs Bushee and Eddy, allotting agents upon this reservation, found
in letter books 215-216, contained in Vol. 108, page 307, of the Land
Division of the office of Indian Affairs.

Some stress has been laid by the contestants upon the fact that no
formal selections of their allotments were made by some of these allot-
tees prior to the making thereof. I am of opinion that there is no invali-
dlating consequence by reason of allowing the allotting agents to select,
and the approval of such selections when made.

In the case of Louisa Morrisette v. McWhirk, involving NE. 4- Sec.
14, T. 3 N., R. 34, the evidence shows that in 1889 Charles McWhirk,
the defendant, selected this land and that subsequently it was allotted
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to him. The land was first elaimed by one Maria Bushinman, who after-
wards married Morrisette. She improved.tbe land by building a fence 
and cultivation. Before her death she expressed the desire that this
allottee should have the land; thereupon, he came from Montana, where
he resided, to this reservation and asserted claim to the land, which,
as already set out, culinated in the allotment being duly made. It
appears from the record that this plaintiff, Mrs. Louisa Morrisette, for-
merly Mrs.Ceror, married Morrisette after the death of Maria Morrisette,
and asserted claim to this land subsequently in point of time to such
assertion by the defendant. She' did not in any way during her life-
time, as far as this record shows, make any improvements upon this
land, and she never lived thereon.

In the case of Philoime Smith Vo. leyntsemilkin, involving the SE.
i of Sec. 20, the same township and range, it appears from the record
that at the time of the allotment to the defendant the land had been
selected by Mrs. Smith, and that a barn had been built thereon, some
fencing done, and a well dug, with probably some ploughing. There
is absolutely no evidence offered by this contestant as to the value of
these improvements and there is nothing in the record from which it
can be judged.

This Department has determined that these plaintiffs (Mrs. Morrisette
and Mrs. Smith) are entitled to allotments. That action was in nowise
a determination that they were entitled to allotments to these tracts;
that question depends solely upon the special equities present in them
arising from their actions upon, and in reference to, these several tracts.

It is a familiar rule of the Department that needs no citation of
authority, that the establishment of a reservation preVents the acquire-
ment of individual rights inharmonious with the purposes of its forma-
tion.

The object to be attained by making this reservation was to have a
general home for these Indians until the allotment in severalty. Under
these circumstances, was it possible for one to acquire a personal prop-
erty right prior to the time of allotment by mere selection and slight
improvementst It was the duty of the allotting agents in the first
instance, to set apart the allotments. Until this was done, it may be
said in general, that no rights could be acquired by an individual. By
this it is not meant that the acts of these officials in making allotments
could not be reviewed by the Commissioner of Indian Affairs, or by
this Department, but that in the absence of an affirmative showing of
injustice done, amounting to a fraud upon their equitable rights by rea-
son of the amount and extent of improvements placed thereon by some
one other than the allottee, the acts of allotment should stand.

To hold that rights could be acquired by selection and improvement
in the face of adverse action by the allotting agents, would be, in effect,
to say that the establishment of the reservation was without force and
effect in setting aside the land so withdrawn for the purposes in view,
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and would be to apply the ordinary doctrine of settlements as appli-
cable to the pre-emption and homestead law, which was clearly never
bontemplated.

Applying these views to the causes at bar it is easy to see that Louisa
Morrisette was not entitled to the allotments asked for. There are Do
equitable rights in her, so far as this record discloses, such as demand
the cancellation of the allotment heretofore made. 1er selection' of
this land-even if that gave her any rights-was subsequent to that
of McWhirk. I am, therefore of opinion that the allotment should
stand.

A somewhat different case confronts us in the case of Smith v. Heynt-
semilkin. As has been seen, that allotment was made after its selec-
tion by Mrs. Smith and after some improvements had been placed upon
the land by her, yet the record fails absolutely to disclose the value of
these improvements. It has been already said that mere selection and
slight improvements would not suffice to defeat an allotment made in
due form and which has received the approval of the Department.
* The burden of proof rested with the contestant. Upon her the duty
lay of affirmatively presenting a case that would denand the cancella-
tion of the allotment. She has had her day in court, carrying with it
the opportunity and obligation of presenting her case fully, and in the
entire absence of any showing as to the value of these improvements
the allotment made must stand.

In the case of Charles Smith, Maggie Smith, Jennie Smith and Lura
Smith v. Martha Hlebeart, now Martha Bonifer, involving the NE. t of
See. 29, it appears that prior to the allotment made the defendant,
these plaintiffs-minor children of Philomme Smith-had this land
selected for them by Mrs. Smith, who, prior to the time of allotment,
had the house in which they lived, built thereon. As in the case, sUpra,
no evidence whatever is introduced as to the value of this house, or the
other improvements in the way of fencing and cultivation. For the
reasons above given, the allotment will stand.

It appears in the case of George Smith, Soffa Smith and James
Smith v. Margaret Bourner, involving the NW. of Sec. 29, that the
land was selected for them the plaintiffs, by Mrs. Smith whose minor
children they al-e, prior to the allotment to the defendant. Aside from
some fencing and cultivation no improvements have been placed on
this land by the plaintiffs. A house was built by the defendant. In
consideration of these facts it is apparent that the allotment should
stand.

In the contest of William Smith v. Mary B. Gnyott and Carrie Chal-
ifoe, involving the W. t of the SE. 1 of See. 29, the plaintiff does not
live upon this land. There is no evidence of the value of improve-
ments upon the land, if any, and the allotment should stand.

In the case of Mary Pecar v. Mary Guyott, now Mary McIntyre,
involving the E. - of the SE. of Sec. 29 and the E. of the NE. I of
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See. 32, the plaintiff is the daughter of Louisa Morrisette. One Pross
Pecar was -living on the defendant's land at the time of the allotment.
The Pecars did not claim the land. They wanted to be paid for the
house and fence. A law suit resulted and the Pecars got the crop for
one year in settlement for the improvements. Mrs. McIntyre went
into possession It would seem from this that no good reason appears
for disturbing the rights of the allottee.

August Meshee or Misplay, and John Albert Meshee or Misplay v.
Louis Chalifoe involves the W. of the NE. 1 of Sec. 32. The evidence
shows that these contestants were aware, or their natural guardian
was aware, that this land was claimed by the defendant at the time
they first asserted right thereto. They can not, in consequence, set
up an equitable claim to the land in view of the fact that it was subse-
quently allotted to the defendant.

It appears from the evidence submitted at the hearing that William,
George and Soffa or Sophia Smith, and Louisa Morrisette are dead.
The question arises, therefore, whether their heirs are entitled to have
land allotted to them. In the instructions issued to Messrs. Bushee
and Eddy, allotting agents hereinbefore referred to, it was said (page
314) " all persons nlow living whose names appear on the census rolls of
1887, are entitled to and will be given allotments;" and further on
therein it is more fully and specifically stated (page 320):

Since the foregoing was prepared my attention has been called to a recent ispec-
tion report at the Umatilla agency, by Inspector Gardner, in which he observes that
a qftestion which greatly concerns the Indians is "whether or not a person living at
the time of making the agreement, and who has since died, is entitled through his or
her heirs to receive an allotment of land," The inspector states that he informed the
Indians that in his opinion deceased parties had no right and that allotments would
only be given to those living at the time of making the allotments. Upon this sub-
ject I have to say that allotments will be made only to those who are living when
the allotments come to he made. The heirs of an Indian who was living at the date
of the acceptance of the act of 1885 by the Indians and who has since died cannot
have the allotments to which the deceased party would have been entitled had he
lived.

These instructions have been approved by the Department and it may
be that the heirs of those mentioned would not be entitled to have
allotments made. On the other hand, the true test in such cases may
tot depend upon the person in whose behalf the allotment is asked
being alive when the specific allotment asked for is made. It may be
sufficient if such person was alive when the allotment should have
been made. It will be time enough to consider this question when it is
presented by, the applications of the heirs of these parties.

There is contained in the record! the relinquishment of Charles Mc-
Whirk and Martha Bonifer. The former sets out that since the time of
his " allotment of and to said lands (it) has been contested by Louise
Morrisette (Marcette) who claims a right to the same premises," and in
consequence recites "that it is my desire that the allotment made to me
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of the north-east quarter of section fourteen (14) in township three (3)
north of range thirty-four (34) east of the Willamette meridian, be can-
celed andvacated ,"on the express condition that he be allotted a certain
tract of land thereafter described.

The relinquishment of Martha Bonifer, formerly, Hebeart, was also
upon the express condition that she receive a particular tract of land.
On December 15, 1896, subsequently to the relinquishment which bears
date December 9, 1896, she made an affidavit to the effect that said
relinquishment was the result of annoyances to which she bad been
subjected on account of adverse claims to the land allotted to her, and
representations that she could get other land equally good, and she
requested that said relinquishment be disregarded.

No right of relinquishment exists in an Indian. It may be that such
action, with the approval of the Department, might be taken, but in
the absence of such approval the act of the Indian is valueless to clear
the record of the allotment, or in anywise affect its validity. x parte
George Price (12 L. D., 162). No good reason appearing why the allot-
ments made to these Indians should be canceled, no reason is seen for
approving the relinquishments made. Aside from the general views
here expressed, it does not affirmatively appear from this record that
the relinquishments-even if the Indians Bad the authority to make
and execute them-have ever become effective or operative, because of
the fact that they wvere conditioned upon obtaining certain lands. It
is not shown that this Department is in position to award them the
land for which they applied.

Approved, April 19, 1897.
0. N. BLISS,

Secretary.

INDIAN LANDS-ALLOTImENT-ACT Or MARCH 2, 1889.

J. H. ScIssoN.
Under section 8, act of March 2, 1889, all "Indians receiving rations" at a reserva-

tion, on the date of the President's order directing allotments thereof, are entitled
to recognition under said order.

Assistant Attorney- General Van Devanter to the Secretary of the Interior,
April 19, 1897. (W. C. P.)

I am in receipt of the papers in the matter of the application of J. H.
Scisson. a mixed blood Sioux Indian, for allotments to his two minor
children upon the Rosebud reservation, with a request from First
Assistant Secretary Sims "for an opinion as to whether the children
alluded to. in the within letter are entitled to allotments on the Rose-
bud reservation."

By the act of March 2, 1889 (25 Stat., 888), certain portions of the
great reservation of the Sioux Indians in Dakota were set apart as
reservations of the Indians receiving rations at the several agencies
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within said " great reservation," and provision was made for the cession
of the remainder of said reservation to the United States. It was pro-
vided in said act (Section 8), that the President should, whenever in
his opinion any of said reservations was advantageous for agricultural
or grazing purposes, and the Indians were sufficiently advanced in
civilization, cause the lands of such reservation to be allotted to the
Indians located thereon. It was further provided (Section 13) that any
Indian receiving and entitled to rations and annuities at either of the
agencies named in said act, at the time the same should take effect,
but residing upon any portion of said " great reservation" not included
in either of the separate reservations therein established, might at his
option have his allotment upon the land where he was thus residing.

J. H. Scisson, a mixed blood Sioux Indian drawing rations at the
Rosebud agency, elected to take his allotment upon the ceded lands,
and the same was awarded to him. Afterwards he was married, and
before the President's order, dated June 22, 1893, directing the allot-
ment of lands upon the Rosebud reservation, two children were born
to him.

Section 8 of said act, so far as it is necessary to consider it in this
case reads as follows:

That the President is hereby authorized and equired, whenever in his opinion
any reservation of such Indians, or any part thereof, is advantageous for agricul-
tural or grazing purposes, and the progress in civilization of the Indians receiving
rations on either of said reservations shall be such as to encourage the belief that
an allotment in severalty to such Indians, or any of them, would be for the best
interest of said Indians, to canse said reservation, or so much thereof as is neces-
sary, to be surveyed, or resurveyed, and to allot the lands in said reservation in
severalty to the Indians located thereon as aforesaid.

The phrase--" Indians located thereon as aforesaid "-does not of
itself furnish a description of the persons entitled to allotments, but
refers to a class previously described. Nowhere in said act, however,
before this,'is the word "located" used in describing the connection of
the Indians with any reservation. The various reservations are set
apart for the Indians " receiving rations and annuities " at certain
agencies, and in said section eight it is provided that allotments shall
be made when the "Indians receiving rations" upon any specified
reservation shall be deemed prepared therefor. Naturally the condi-
tion of the persons entitled to take allotments would be taken as the
best criterion for determining the time at which such allotments should
be made, and therefore when the law provides that the condition of
"-Indians receiving rations upon any of said reservations " shall be the
criterion for deciding as to when allotments shall be made on that
reservation, it must be presumed that the persons thus described are
the ones entitled to allotments. The only logical conclusion to be
drawn fron the language used is that the phrase Indians located
thereon as aforesaid" refers to the preceding descriptive phrase
"Indians receiving rations and is defined thereby.
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These children were, at the date of the President's order directing
allotments to be made on the Rosebud reservation, receiving rations
there and, so far as the facts before me show, were entitled to allot-
ments, unless it be that the fact that they were ot actually residing
within the boundaries of that reservation debars them from partici-
pating in the division of the lands therein. If the conclusion reached
herein as to the proper construction of the law be the correct one they
are not thus barred.

In my opinion, and I so advise you, these children are, so far as the
record before me shows, entitled to allotments pon the Rosebud
reservation.

Approved, April 19, 1897.
C. N. BLISS,

Secretary,

RAILROAD AND WAGON ROAD GRANTS-CONFLICTING LIMITS.

EASTERN OREGON LAND COMPANY.

Action will be suspended on all entries allowed for lands within the conflicting lim-
its of the grants for The Dalles Military Wagon Road Co., and the Northern Pacific
R. R. Co., pending a judicial determination of the status of said lands.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 21, 1897. (F. W. C.)

With your office letter of March 19, 1897, was transmitted a petition,
filed on behalf of the Eastern Oregon Land Company, successor to The
Dalles Military Wagon Road Company, requesting that action be sus-
pended upon all entries allowed for lands within the conflicting limits
of the grants for The Dalles Military Wagon Road Company and the
Northern Pacific Railroad Company. Upon this said petition your
office makes no recommendation

The material facts governing the rights of The Dalles company in the
premises are similar to those in the case of the conflict between the
grants for the Northern Pacific Railroad Company and the Oregon and
California Railroad Company, which were considered' in departmental
decision of February 17, 1892 (14 L. D., 187), in which it was held
(syllabus)

The grant of the odd numbered sections within the overlapping primary limits
of the Northern Pacific, and Oregon and California roads, east of Portland, Ore-
gon, was for the benefit of the former company under the act of July 2, 1864, and
the forfeiture thereof by the act of September 29, 1890, is to the extent of the
withdrawal made-under the sixth section of the at of 1864; and under said act of
forfeiture no rights of the Oregon and California road are recognized within said
conflicting limits.

Within the conflict last referred to, a large quantity of land had been
patented on account of the Oregon and California Railroad grant, and
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suit was instituted to restore the title of said tracts to the United
States.

It appears that upon an application filed on behalf of the Oregon
and California Railroad Company, for the suspension of action under
the decision of February 17, 1892 (supra), the local officers were directed
by your office to withhold the lands within the primary limits from
entry, and such ands as bad been selected within the indemnity limits;
which action was approved by this Department.

The Eastern Oregon Land Company, successor to The Dalles Military
Wagon Road Company through purchase, it appears from the petition,
instituted two suits against E. I. Messinger and John D. Wilcox, in the
circuit court of the United States for the district of Oregon, to set aside
patents which had been issued under the land laws to said parties for
lands within the overlapping limits of the grants for the said The
Dalles Wagon Road Company and the Northern Pacific Railroad Com-
pany; that said court rendered a )roforna decree dismissing the bills,
but upon appeal to the circuit court of appeals for the ninth circuit, the
decrees were reversed; said circuit court of appeals holding that the
lands in question belonged to the Eastern Oregon Land Company and
that they ad been wrongfully opened to settlement and wrongfully
sold and patented by the United States.

It is stated in the petition that it is the intention of the defendants
to appeal the said suits at once to the supreme court of the United
States.

In view of the action taken upon the petition of the Oregon and
California Railroad Company, and of the decision of te court as to
the rights of the. petitioners, I have determined to grant their request,
and have to direct that you give proper directions to the local officers
to carry into effect the suspension, and that all action upon entries
heretofore allowed be suspended to await the result of the decision of
the supreme court in the case referred to.

ACCOUNTS-ADJUSTMENT OF DEPUTY SURVEYOR'S CLAIM.

JAMES H. MARTINEAU.

The adjustment of deputy surveyors' accounts is made upon the intrinsic evidence
furnished by the field notes of survey, sworn to and returned by the deputy,
and not upon independent supplemental statements.

Secretary Bliss to the Comptroller of the Treasury, A-pril 21, 1897.
(W. V. D.) (W. M.B.)

This Department is in receipt of your office letter of February 20,
1897, wherein you state that there is pending in your office an " appeal
from the settlement by the Auditor for the Interior Department of the
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supplemental account of James HI. Martineau, U. S. deputy surveyor
for Arizona under contract No. 30, dated June 21, 189.3."

The question involved, as appears from your said office letter, is
whether or not should be paid to Martineau the sum of $71.72 claimed
by him as compensation for the resurvey of the exterior township line
in T. 4 N., R. 1 E., and for thpartial survey and resurvey of the
exterior township line in T. 3 N.,. B. 3 E., Territory of Arizona.

In your above referred to letter you say:
As the lines originally rejected were not shown i the deputy's field notes, their

subsequent acceptance must have been based on independent supplemental evidence.
The action of the Commissioner seems therefore to have been in conflict with the
decision of your office in the account of Pearson (22 L. D., 471). I am aware that
this decision was subsequently reviewed and somewhat modified, but do not under-
stand that the point now under consideration was overruled; nor have I been
pointed to any subsequent decision of your office overruling that in the Pearson
case .... , before acting upon Mr. Martineau's appeal I have deemed it proper to
bring the case to your attentions thinking that the action of the General Land Office
in allowing Mr. Martineau's supplemental account may have been inadvertently
taken, and, if not, to request that the information upon the lines originally rejected
were subsequently allowed be given me, and also to be informed whether the policy
of your Department in the matter now under consideration has been changed since
the Pearson case was decided.

The items for which the stated compensation is claimed, are. as fol-
lows: resurvey of 6 mls. .02 hs. 16 Iks. of township exterior line in
T. 4 N., B. 1 E., and survey and resurvey of 3 mls. 41 hs. 52 ks. of
township exterior line in T. 3 N., I. 3 E.

It appears from reports contained in letters of the chief of division
of public surveys and the Acting Commissioner of the General Land
Office, dated May 9, 1896, and March 9, 1897, respectively, herewith
transmitted, that the acceptance by the General Land Office of the
above described lines, and allowance of compensation claimed there-
for, as stated in referred to supplemental account for surveys made in
pursuance of supplemental special instructions issued under contract
No. 30, were not based upon independent and supplemental evidence,
but were, as a matter of fact, based upon the intrinsic evidence fur-
nished by the field notes now on file in the General Land Office. How
it happened that the designated lines were not originally accepted by
the General Land Office, and payment allowed therefor, is fully
explained in letters and reports above referred to, it appearing that
the failure to take such action was caused by a misunderstanding
between the division of public surveys and the division of accounts of
the General Land Office. Upon te showing made it appears that
deputy Martineau is entitled, under the rule laid down in depart-
mental decision of April 24, 1896, in the case of ex parte George W.
Pearson (22 L. D., 471), to the compensation claimed.

Referring to said departmental decision of April 24, 1896, and reply-
ing to your inquiry as to whether this Department has changed its
policy and ruling, as enunciated in said decision, with regard to the
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adjustment of deputy surveyors' accounts upon the intrinsic evidence
furnished by the field notes sworn to and returned by such deputies,
and not upon independent supplemental statements-forming no part
of the field notes-where the original field notes are defective and fail
to conform to special instructions, which said istructions, by the act of
October 1, 1890 (26 Stat., 650), are made and accepted as a part of every
surveying contract, I will state that the ruling in said departmental
decision of April 24, 1896, in the cited case has not been revoked, but
is still adhered to.

The particular point' or question to which you invite attention and
which was considered somewhat at length and passed upon in said
departmental decision of April 24, 1896, was not discussed or specifi-
cally ruled upon in the reviewing decision of October 3, 1896, hence
the decision of the former date upon said question or point can not be
considered as having been overruled by that of the latter date.

PENWELL V. CHRISTIAN.

Motion for review of departmental decision of July 1, 1896, 23 L. D.,
10, and for rehearing, denied by Secretary Bliss, April 21, 1897.

ABANDONED MILITARY RESERVATION-ENTRY. APPRAISAL-FINAL
PROOF.

GEORGE H. DoE.

Final proof can not be submitted on a homestead entrymade under the act of August
23, 1894, of lands within an abandoned military reservation, prior to the appraisal
of the reservation.

Secretary Bliss to the Commissioner of the General Land O ce, April
(W. V. D.) 21, 1897. (E. B., JR.)

This is. an appeal by George H. Doe from. your office decision of
November 23, 1895, affirming the rejection by the local officers of his
application, filed June 6, 1895, to be allowed to offer final proof in the
matter of his homestead entry No. 2404, made June 6, 1895, under the
act of August 23, 1894 (28 Stat., 491), alleging settlement March 1, 1876,
for the N. t- of the NW. i and the N. I of the NE. -1 of Sec. 31, T. 13 S.,
B. 15 B., in the abandoned Fort, Lowell military reservation, Tucson,
Arizona, land district. The ground of rejection of said application by
the local office was that the lands in said reservation had not been
appraised.

It is admitted by appellant that the lands in said reservation had
not been appraised when he asked to be allowed to offer final proof,
and the only question is, whether he should be allowed to offer such
proof prior to an appraisement.
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Under the said act, persons making homestead entry of such lands
as are covered thereby are required to pay-
not less than the value heretofore or hereafter determined by appraisement, nor less
than the price of the land at the time of the entry, and such payment may, at the
option of the purchaser, be made in five equal installments, at times and at rates of
interest to be fixed by the Secretary of the Interior. (Act of August 23, 1894, sepra.)

In pursuance of this provision of the act, Mr. Secretary Sith
directed, February 18, 1895, that, i disposing of the lands in the
abandoned Fort Bridger military reservation-
the homesteader be given the option in making payment upon his entry of these
lands, of making his payments in five equal annual payments to date from the time
of the acceptance of his final proof tendered on his entry, and that the rate of inter-
est pon deferred payments be charged at the rate of 4 per cent per annum (20
L. D., 118).

Under these instructions the first payment becomes due one year
after acceptance of final proof. As both said reservations are subject
to disposal under said act, your office very properly, in the absence of
any other specific regulation for the disposal of the former reservation
lands, applied to them the rule of February 18, 1895 (supra). s they
had not been appraised -when Doe applied to be allowed to submit
final proof, his application was properly denied. The action of your
office in the premises is accordingly affirmed.

On July 29, 1896, your office submitted the report of the appraise-
ment under the act of July 5, 1881 (23 Stat., 103), of the lands in the
Fort Lowell reservation, and also of the government buildings on the
reservation. The appraisement of these lands, embracing an estimated
area of 51,631.36 acres, ranging in value from ten cents to fifteen dollars
per acre, was, on Angust 18, 1896, approved by the Department in the
following language:

The appraisal of the lands to be disposed of, so far as it relates to the tracts
valued at and above the minimum price, is accepted, and the price of the tracts
valued below the niinimum price is fixed at $1.25 per acre.

At the same time, instructions to the local officers at Tucson for the
disposal of these lands, sbmitted by your office, following the instruc-
tions of the Department dated April 9, 1895 20 L. D., 303), for the
disposal of the lands in the Fort Rice and Fort Bridger abandoned
military reservations, were approved.

It thus appears that the objection to the submission of final proof by
Mr. Doe, upon his homestead entry, which was the occasion of his
appeal, no longer exists. He may therefore proceed to offer final proof,
subject, of course, to any valid objections thereto that may exist.
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IOMVESTEAD ENTR~fY-ALIENATION.

SWAZE V. SUPRENANT.

The execution of a deed to a half in terest in the land covered by a homestead entry,
prior to the submission of final proof, defeats the right to patent, though it may
appear that the entryman had lived on the land for five years prior to alienation,
and that the grantee under the deed is asserting no claim thereunder.

Secretary Bliss to the ommissioner of the General Land Ofce, April
(W. V. D.) 21, 1897. (Q. J. W.)

April 27, 1887, Alexander Suprenant made homestead entry, No.
3428, for E. of NE. t of Sec. 21 and W. A of NW. J of Sec. 22, T. 2 N.,
R. 7 W., Helena, Montana, alleging settlement in 1884.

The entry was canceled as to the E. i of NE. 1 of See. 21, T. 2 N.,
R. 7 W., by your office letter " G" of January 15, 1890, for conflict with
pre emption cash entry, No. 3391, by Frederick L. St. Onge. By your
office letter "C", of late July 20, 1894, Suprenalit's entry, then com-
prising the W. 0- of NW. A of Sec. 22, T. 2 N., R. 7 W., was canceled
because of failure to submit final proof within the statutory period, but
said entry was reinstated by office letter 4C"I of September 21, 1894,
and the entrymaii given sixty days within which to submit his final
proof.

On October 26, 1894, he gave proper notice of his intention to make
final proof on the 8th of December following, before the clerk of the
district court of Silver Bow county, Montana, in which said land is
situated.

On the day indicated he appeared with his counsel and witnesses
and submitted his final proof.

It does not appear that any affidavit of contest was filed, but Joseph
Swaze appeared before the officer, with his attorney and witnesses, and
after the final proof blanks were filled, both parties submitted addi-
tional evidence. From this evidence it appeared, inter alia, that, the
entrynan had joined with Swaze, the protestant, and others, on Octo-
ber 8, 1890, in a location of the Jersey Blue placer claim, which includes
the land covered by the homestead entry. It further shows that on
May 15, 1889, Suprenwait executed a mortgage to John E. Loyd upon
the NW. of Sec. 22, T. 2 N., R. 7 W., to secure the payment of a
promissory note, and further that on March 11, 1889, he executed a
deed in the nature of a quitclaim to one Jean Baptiste Guay for a half
interest in and to a ranch containing one hundred and sixty acres,
known as the sheep ranch situated at the fork of Blacktail creek with
Little Blacktail creek, including the land covered by the entry.

On March 17, 1895, the local officers rendered a joint decision recom-
mending the acceptance of the final proof, and that the protest be
dismissed.

From this decision Swaze appealed to your office.
10671-VOL 24-22
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On February 7, 1896, your office considered the case and held the
homestead entry for cancellation on the ground that the entryman had,
before making final proof, parted with a half interest in the land cov-
ered by it, by deed of alienation.

From this decision Suprenant has appealed to the Department.
Tt is somewhat difficult to determine from the record how Swaze

obtained standing as a party to the case, but it appears from a stipu-
lation signed by the attorneys, representing the parties, that Saze
was claiming the land as a mineral locator and was thereby entitled to
be heard. As his right to offer testimony was ot questioned, bat is
conceded by the stipulation, he will be treated as having the standing
of a protestant against the final proof. The hearing involved three
questions:

First, the character of the land, whether agricultural or mineral.
Second, the prima facie sufficiency of the final proof offered by the
entryinan. Third, the good fith of the entryman.

It was properly found both by the local officers and your office, that
the land was agricultural and not ineral. It is not seriously disputed
that the formal final proof offered shows pritmafacie a compliance with
the requirements of the law pon the part of the entrynau. If the
final proof is to be rejected it must be on the ground of the bad faith
of the entryinan. This, it is alleged, must be imputed to hi on
account of two transactions which it is charged are incompatible with
good faith. These transactions are the execution of a mortgage on the
land covered by his homestead and the execution of a deed to a half-
interest in it, before offering his final proof. The transaction in refer-
ence to the mortgage seems to have been regarded by your office as
insufficient to show bad faith, in the light of the explanations given by
him in his testimony and by the mortgagee in his testimony. It is not
deemed necessary to consider the grounds of the conclusion reached in
reference to this matter, or to consider it separately from the other
acts of the entryman impeaching his good faith. The record affords
abundant evidence that the entrymnan is uneducated and easily misled,
and that he understands but imperfectly the transactions about which
he testifies.

In passing upon any question as to his good faith, his ignorance of
the law; his surroulndings ancd liability to be imlosed upon, may be con-
sidered, but he lust be credited with capacity to understand the plain
duties required by law of all homestead entrymeii, or he would be
deemed incapable of making a valid entry. He must be presumed to
have known that it was nlawful to sell al convey an interest in the
land covered by his homestead entry before he had earned the title by
compliance with the homestead laws. It is true that lie disputes the
correctness of the deed and insists that it was to be for all interest only
in the improvements. The terms of the deed (a copy of which is
appended to the record) are so plain and explicit that the theory of the
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defendant can get no support from the construction of the instrument.
It purports to be an absolute deed to a half interest in the land it
describes as well as in the improvements and appnrtenances. No wit-
ness is called to impeach its correctness, except the defendant himself,
and his statements are too vague and uncertain to authorize the deed
to be disregarded. It is insisted in the argument filed that the entry-
man had in fact earned his title before the deed to Guay was executed,
by five years of residence upon the land prior thereto. If this was con-
ceded he would still not be authorized to sell and convey his homestead
before offering final proof. t is insisted that Guay has abandoned any
claim he may have had by virtue of the deed, and has left the entrynman
in sole possession, but this does not mend the broken law.

I see no escape from the conclusion that the entry has been forfeited,
and your office decision is accordingly affirmed.

PRACTICE-NOTICE OF APPEAL-RAILROAD GRANT-ADJUSTMENT.

STAPLES ItT AL. . ST. PAUL AND NRTHE RN PACIFIC . R. (Jo.

Notice of an appeal served upon the land commissioner and agent of a railroad com-
pany isa proper and legal service on such company.

The grants to the St. Panl and Northern Pacific R. R. Co., and the Northern Pacific
R. R. Co., were made by different acts of Congress, and are entirely separate
and distinct, and the lease of its road and franchises by the former company to
the latter, ill not justify the Department in holding that rights granted to
the company first named can only be exercised by its lessee.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 22, 1897. (E. M. R.)

This case involves certain lands lying in sections 19 and 21, T. 132 N.,
R. 31 W., St. Cloud land district, Minnesota.

The record shows that by letters dated March 21, and 22, 1894, the
local officers transmitted to your office the appeals of Staples et al.,
from their action of January 9, ad 25, 1894, rejecting the application
of Willis L. Staples to enter, under the homiestead law, the N. t- of the
NHE. 4 and lots I and 2, See. 19, T. 132 N., R. 31 W.; the NE. 1 of Sec.
21, T. 132 N., R. 31 W., by Elizabeth Bowinan; ad the S. W of the
NE. 4 ad the NE. of the SE. and lot , Sec. 19, T. 132 N.g R. 31 W.,
by (ust Johnson.

On October 5, 1894, your office decision was rendered in favor of
these applicants, together with J]ia A. Warriner and Gust Bydberg.

These lands are within the twenty mile primary limits of the grant to
aid in the construction of the Northern Pacific Railroad under the act
of July 2, 186-1 (13 Stat., 365), as shown I)y its map of definite location
filed November 21, 1871, but were not iicluded within the limits of the
grant as shown by the maps of general route, which took effect on
August 13, and October 12, 1870. They are likewise within the fifteen
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miles indemnity limits of the grant to aid in the construction of the
Brainerd Branch of the St. Paul and Pacific, now te St. Paul and
Northern Pacific Railroad Company, under the act of March 3, 1857
(11 Stat., 195), as shown by the map of definite location filed March 28,
:1858.

The latter company selected this land as indemnity on December 31,
1877, by its list No. 2.

Your office decision of October 5, 1894 (sup2rc), held that these lands
were excepted from the grant to the Northern Pacific Railroad Coin-
pany at the date of the definite location on November 21, 1871, by
reason of the withdrawal then existing in behalf of the St. Paul and
Pacific Railroad Company, and held that the selection by that company
of December 31, 1877, was superseded by the selection of December 4,
1889.

The selection of 1877 did not contain a specification of losses as a
basis for the selection, because there was norequireinent for the specifica-
tion of losses until the circular of November 7, 1879. (Clancy et al. v.
Hastings and Dakota Railway Company, 17 L. D., 592.)

The supplemental list of December 4, 1889, contained a specification
of losses, but as it contained less lands than the list of 1877 (due to
the fact that certain of the selections of 1877 had in the meantime
been canceled), your said office decision held that this variance amounted
to an abandonment of the selection of 1877 further, that the selection
or 1889 was not eective to reserve the lands, in view of the revocation
of the withdrawal of May 22, 1891, because it did not comply with
existing regulation in stating the losses tract for tract with the selected
land, and accordingly reversed the action ot the local officers and
directed that the application of the parties be allowed.

On January 31, 1895, a motion for review having been filed by the
St. Paul and Northern Pacific Railroad Company, your office decision
was rendered, in which was reversed, in part, the decision of October
5, 1894; it being found that your office had inadvertently overlooked
the fact that the company had, on February 12, 1892, perfected its
selection by the filing of a re-arranged list containing a proper desig-
nation of losses arranged tract for tract as required by the regulations
of this Department, and accordingly overruled so much of said former
decision as rejected said list, and in consequence thereof rejected the
homestead applications of these appellants, but declared final so much
of said former decision as held that these lands were excepted from the
grant to the Northern Pacific Railroad Company, no motion for review
or appeal as to said portion of said decision having been made, and
held that said holding had become final.

Subsequently, to wit, on November 4, 1895, a motion for review of
said last above named decision having been made, by attorney for the
homestead applicants, your office decision adhered to its decision upon
review.
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The contention in said last motion for reconsideration of your action,
was upon the ground that the St. Paul and Northern Pacific Railroad
Company had been to all intents and purposes merged into and become
a part of the Northern Pacific Railroad Company. uLnder a lease exe-
cuted by the first named company to the Northern Pacific on or about
June 1, 1883, of its line and franchises, for a term of 999 years; that
said lease was to all intents and purposes a complete sale of the said
St. Paul and Northern Pacific Company to the said Northern Pacific
Company; that the St. Paul and Northern Pacific Company had aban-
doned any attempt or pretence at separate organization of its land
grant, and the same was now attended, to, and a part of, the grant to
the Northern Pacific Railroad Company; and that the Northern Pacific
Company claims to control the grant to the St. Paul and Northern
Pacific Company, but as in this case the rights of the Northern Pacific
Company having been passed upon adverse to said company, and it
not setting up any claim to this land under the grant to the Northern
Pacific Railroad Company, the lands now involved are free from any
claim by either company.

There is contained in the record a motion to dismiss the appeal of te
appellants herein, on the ground that it was not served upon F. M.
Dudley, the attorney of record in this case for the St. Paul and Pacific
Railroad Company, but was served upon one W. l. Phipps of St. Paul,
Minnesota.

It appears that the party served is the Land Comriissioner and Land
Agent of the Northern Pacific Railroad Company and the St. Paul and
Northern Pacific Railroad Company.

In the case of Northern Pacific Railroad Company v. Walters et al.
(23 L. D., 331), it was held, inter alia (syllabus): "Notice of an appeal
served upon a duly recognized agent of a railroad company is a proper
and sufficient service." See also the case of Bovle v. Northern Pacific
Railroad Con]pany (22 L. D., 184), wherein it was held (syllabus):
"Noticeof an appeal duly served on a general land agentof a railroad
company is sufficient service on said company."

The position of counsel is therefore not well taken, and the appeal is
properly before the Department.

The ground of review of your decision of January 31, 1895, urged by
counsel for the homestead claimants, appears to be unsound. The
grants to the two roads were made as separate grants, under different
acts of Congress, having individual and distinct limits, and the fact
that one of these companies leased its road and franchises to the other
does not appear to be sufficient to hold that rights granted by the act
to aid in the construction of the St. Paul and Northern Pacific Railroad
can only be exercised by the Northern Pacific Railroad Company.

After an examination of the case, I concur with your office that this
land is not subject to homestead entry, and the decision appealed from
is accordingly affirmed.
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HOMESTEAD ENTRY-SETTLEMENT RIGHT-CANCELLATION.

GORTRLEY V. COUNTRYMAN (ON REViEW).

The cancellation of a homestead entry as to part of the land covered thereby, on
account of an adverse claim, will not prevent the etryrnan from subsequently
asserting his right as a settler to the entire tract covered by his original entry,
as against a third party.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 2, 1897. (C. W. P.)

Oi March 3, 1897, your office, transmitted, ol the part of George W.
Countryman, a motion for review of the decision of the Department,
rendered on January 18, 1897, in the case of William Gourley against
the said Countryman (24 L. D., 49).

The land involved is the N. of the NE. i of See. 28, T. 11 N., R. 3
W., Oklahoma land districtj Oklahoma Territory.

With te exception of the second and fifth grounds, the errors
assigned relate entirely to matters of law and fact which were fully
'considered by the Department when. the case was decided. No new
question of law or fact is presented for consideration by them. And
no reason is shown for a departure from the rule that in such cases
motions for reviev must be denied. (Shields v; McDonald, 18 IsL. D., 478.)

The second and fifth grounds are: 2. In not holding that Gourley had
exhausted his homestead rights y his entry for the S. i of the N E. - of
Sec. 28, etc.; 5. In not holding that Gourley being a resident on the S. t
of the NE. -, and his homestead entry being embraced i that tract only,
his settlement was only co-extensive with the boundaries of the land
embraced in his entry, and gave him no right to the land.

It is the general rule in the administration of the homestead laws,
that if a party of his own volition enters a less quantity of land than
he is entitled to, his election to take such less quantity is to be consid-
ered as a waiver of his claim for a larger quantity (General Circular,
October 30, 1896, p. 33). And the question in this case is, whether or
not Gourley has elected to take only eighty acres and thus waived his
claim to a larger quantity, within the meaning of the above rule. I
thinkl he has not. When he made his original entry he intended to talie
the maximum to which he was entitled. The cancellation of that entry
as to the eighty acres cannot under the circumstances of this case be
considered as a waiver on his part of his right, under the homestead
laws, to the full quantity of one hundred and sixty acres, or as an
exhaustion of his homestead right.

The fifth ground is not tenable for the reason that Gourley's original
homestead entry covered the entire one hundred and sixty acres-a
technical quarter section.

The motion, not showing proper grounds for review, is denied.
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IHOMESTEAD-RESIDENCE-SECTION 5, ACT OF MA1ARCH 3, I S91.

CLARK V. MANSFIELD.

An applicant for the right of homestead entry who has continuously resided on the
land embraced within his application for a period of five years, and applied.to
enter during said period, is not thereafter required to maintain residence as a
prerequisite to patent.

The prohibitory provision in section 2289 R. S., as ame nded by section 5, act of
March 3, 1891, that "no person who is the proprietor of more than one hunired
and sixty acres of and in any State or Territory shall acquire any right under
the homestead law," is no bar to the allowance of an entry based upon an appli-
cation made prior to the passage of said aendatory act. and strictly in coi-
pliance with the lawys and regulations then in force.

No settlement right is acquired by trespass upon the lawful possession of another.

Secretary Bliss to the Commissioner qf the General Lnand Oce, Ap~ril
(W. V. D.) -22, 1897. (J. L.)

This case involves the SE. of section 21, T. 16 N., R. 44 E., Walla
Walla and district, Washington, containing one hundred and sixty
acres of land. This tract lies outside of the withdrawal on the original
snap of general route of the Northern Pacific Railroad Company, filed
August 13, 1870; within the limits of the unauthorized withdrawal on 
the amended map of general route filed February 21, 1872; and within
the indemnity limits on the map of definite location filed October 4,
1880. It was selected by the company on March 20, 1884.

On February 24, 1883, William S. Hurlbert presented his application
to make homestead entry of said tract, alleging settlement prior to
October 1, 1880, and continuous residence. The local officers rejected
it, on the ground that the tract was within the withdrawal which took
effect on February. 21, 1872, for the benefit of the Northern Pacific
Railroad Company. Hurlbert appealed. Your office reversed the
action of the local officers, and held the company's selection of said
tract for cancellation with a view to allowing Hurlbert's application to
make entry. The railroad company appealed to the Department. On
February 21, 1894, first, and afterwards on October 14, 1895, this
Department affirmed the decisions of your office; and on February 8,
1896, the company's selection of said tract (made March 20, 18S4) was
canceled, and Hurlbert was awarded the right to make homestead
entry of said land, and the case was closed.

Pending said proceedings to wit: on Angust 15, 1887, Secretary
Lamar directed
that all lands withdrawn and held for indemnity purposes under the grant to the
Northern Pacific Railroad Company be restored to the public domain and opened to
settlement under the general land laws, except such lands as may be covered by
approved selections.

He further directed that:
As to all lands covered by iuapproved selections applications to make filings and

entries thereon may be received, noted and held subject to the claim of the eom-
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pany, of which the claimant mUst be distinctly informed and memoranda thereof
entered upon his papers. Whenever such application to file or enter is presented
alleging upon primeafacie showing that the land is, from any canse, not subject to
the company's right of selection, notice thereof will be given to the proper repre-
sentative of the company, which will be allowed thirty days after service, within
which to present objections to the allowance of such filing or entry.

Then followed further directions by the Secretary as to the mode of
procedure in the Case (see 6 L. D., 91-92-93).

After the promulgation of said. order, to wit on October 27, 1887,
Girard Clark filed his application to make homestead entry of said
tract, alleging settlement on March 1, lSS4, and continuous residence
and cultivation thereafter; and that the tract was not subject to selec-
tion by the Northern Pacific Railroad Company because one William
Hurlbert a duly qualified homestead entryman, in the year 1878, (long
before the company made its selection), settled upon said tract and
continuously resided upon and cultivated the laud until the day of
Clark's settlement thereon. Said application was filed, noted and held
in the local office subject to the claim of the railroad company. Notice
thereof was served upon the company. And on December 6, 18S7, the
company filed its protest against said application, on one of its printed
forms, alleging that its map of definite location was filed on October 4,
1880, and that it had selected said tract as indemnity on March 20,
1884. The local officers did not then order a hearings doubtless beeanse
of the case of Hurlbert v. the company then pending on appeal as
above stated.

In the meantime, on March 8, 1894, George T. Mansfield filed his
application to make homestead entry of said tract, alleging settlement
on March 4, 1894, and subsequent residence. The railroad company
was notified of this application also, and on April 15, 1894, filed its
usual protest against the same.

On April 23, 1894, after the first decision of the Department in the
Hnrlbert case had been promulgated, the local officers ordered a hear-
ing of the case of Girard Clark v. The Northern Pacific Railroad Com-
pany, upon the protest filed on December 6, 1887; and directed that
the testimony be taken before William A. Irnan, a notary public
residing at Colfax, Waslinigton. O May 11, 1894, George T. Mansfield
filed his application to be allowed to intervene in said hearing, and to
set up a superior right i himself to enter said tract of land. His
application was allowed by the local officers.

On May 28, 1894, all three of the parties appeared before the notary
at Colfax, Clark and Mansfield in person with their attorneys, and the
railroad company by its attorney. The taking of testimony was com-
menced on May 28, and concluded on May 31, 1894. All parties were
fully heard.

On July 27, 1894, the local officers found the facts as follows:

1st. That the first settlement was made on this land in Decenber 1877 by one
Debolt who shortly thereafter abandoned it.
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2nd. That in the spring of 1878, Williai Hurlbert made settlement on the land,
which he followed with actual residence and cultivation and improvement of the
same until February 1884, at which time lie sold his improvements on the land to
Girard Clark, one of the parties hereto.

3rd. That said Hurlbert claimed the land under the homestead law and was quali-
fied to make entry of the land thereunder.

4th. That in the month of February 1884, Girard established actual residence on
the land, which he maintained until about the 25th day of March 1889, during which
time he fenced and broke the entire tract with the exception of about twenty acres
fenced and broke by Hurlbert, his grantor. Clark also made other valuable improve-
ments on the land during this time in the way of buildings.

5th. That about March 25, 1889, Clark moved from this land and established his
residence on another farm sonie miles distant from the land in contest, where he
continued to reside up to March 6, 1894.

6th. That Clari has never abandoned said land or relinquished his right thereto;
but has at all imes held possession thereof; and has farmed, cultivated and cropped
the sane continuously up to the date of this hearing.

7th. That on March 4, 1894, the land was in the quiet and peaceable possession of
Clark. That it was enclosed andhad a growing crop of wheat to the amount of one
hundred and forty acres sown by Clark the fall before.

8th. That at the time Mansfield entered upon the laud he had actual notice of
Clark's right thereto.

And thereupon the local officers recommended, that the selection of
this tract by the railroad companiy be canceled; that the application
of M ansfield be rejected; and that Claik be allowed to make his homle-
stead entry.

The railroad company and Mansfield both appealed to your office.
On July 15, 1896, your office reversed the decision of the local officers

solely upon the ground that Clark is now the proprietor of more than
one hundred and sixty acres of land in the State of Washington, and is
therefore disqualified from making a homestead entry. After making
a recapitulation of the facts proved, substantially agreeing with the
findings of the local officers, your office in its decision proceeded as
follows:

It is clearly shown by the testimony subinitted at the hearing in this case, that
Girard Clark is the proprietor of more than one hundred and sixtyacres of land in
the State of Washingtou, which, under section 2289 of the U. S. Revised Statutes, as
amended by the fifth section of the act of March 3,1891 (26 Statutes 1095), disquali-
fies him from making a homestead entry.

Therefore, your decision is reversed, and the homestead application of Girard
Clark is hereby held for rejection.

Your office farther decided that it was not-
Necessary to take any further action upon said selection (by the Northern Pacific

Railroad Conpany) to the extent of the tract involved in this case, as such selection
as regards the land in question, was canceled by letter "F" of February 8, 1896, as
the result of the case of said company against William S. Hurlbert, and' which
result is flly set forth in this decision; the railroad claim to this land has been
eliminated.

You will advise Girard Clark of this decision, and allow him the usual tie,
sixty days after notice, within uhich to appeal to the Honorable Secretary of the
Interior.
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Should this decision become final George T. Mansfield will be permitted to make
homestead entry for this laud. You will advise him of this action.

From said decision Clark has appealed to this Department. The
railroad company has not appealed. The case is now a controversy
between Girard Clark and George T. Mansfield, alone.

The evidence shows the following facts:
Clark bought Hurlbert's improvements on February 4, 1884, for $300

in cash, and settled on the tract the same day. Before the 10th day of
February he had completed the remove1 of his wife and children and
household goods and established his residence on the tract. ie resided
there continuously and exclusively until the 25th day of March 1889,
a period of five years and forty-three days; during which time he got
the whole quarter section under cultivation and securely fenced; and
built new structures, made his improvements worth $1,000, and raised
craps worth from $2,000 to $3,000 per annum: About the middle of
February 1889, he bought from a Mr. Ladd a farm containing 268 acres,
five miles distant from his home by the road. After that date lie culti-
vated and improved both farms, spending part of his time with his
family on each tract. I the spring during the plowing and seeding, in
the summer during the harvesting, and in the fall of the year during
the plowing and seeding again, he remained with his family at his home
place and boarded his hired mien. After work was donehe went with his
family to the Ladd farm, and worked there; and generally remained
there during the winter. lHe continued to live in this manner-alter-
nating between the two places-until March 6, 1894, when e went
with his family to his homestead, and remained there continuously and
excIlsively until the time of the hearing. During the five years between
1889 and 894 he continued to cultivate and improve the home place,
kept up his fences, and made crops worth from $2,000 to $3,000, every
year, except one, when he fallowed the whole tract to let the land rest.

Mansfield claims, (1) that Clark's manner of life during the five years
aforesaid was equivalent to a change of residefice, to an abandonment
of his homestead claim, and to a restoration of the tract to the public
domain as unoccupied land subject to entry by any qualified person;
and (2) that by his (Mansfield's) settlement on March 4,1894, and his
residence thereon for four days, luntil the date of filing his application,
he acquired a better right than Clark's.

While it is true that residence under the homestead law must be continuous and
personal, it is also true that residence once established can be changed only when
the act and intvntion of the settler unite to effect such a change. (Secretary Lamar
in Anderson v. Anderson, 5 L. D., 6, and in Penrose's case, 5 L. I)., 179. See also
Patrick Manning's case, 7 L. D., 144-5, and Alfred M. Smith's case, 9 L. D., 146-148.)

The whole evidence by a clear preponderance proves that Clark did
not intend to change his residence; that he did not intend to abandon
his homestead on which he had resided for more than five years, and
which he had rendered very valuable by improvements and cultivation.



DECISIONS RELATING TO THE PUBLIC LANDS. 347

Moreover, after Clark had resided upon his homestead for more than
five years, he was not required to reside tlereany longer. In the case
of Lawrence v. Phillips, 6 L. D., 140-143, this Department after quot-
ing section 2297 of the Revised Statutes said:

It seems clear from this section that residence upon the homestead is not required
after the expiration of the five years, as a prerequisite of obtaining patent to the
land; nor does a change of residence after that period forfeit a right already acquired.

The railroad company's selection being canceled, it is evident, in
view of the law above quoted and the third section of the act of May
14, 1880 (21 Statutes 140), and the facts shown by the evidence, that
Girard Clark is now entitled to make homestead entry of the tract of
land in contest, and to offer final proof immediately, unless he be dis-
qualified as indicated in your office decision.

By the 5th section of the act of Marelb 3, 1891 (26 Statutes 1095),
Congiess after re-enacting the first five lines of section 2289 of the
Revised Statutes enacted a new law i the following words:

But no person who is the proprietor of more than one hundred and sixty acres of
land i any State or Territory shall acquire any right under the homestead law,

When Clark on October 27, 1887, filed his application to make home-
stead entry, in strict compliance with the laws and regulations then in
force, he acquired homestead rights in the tract of land described,
vhiich were good against all the world, and were unquestioned except

by the Nortlierni Pacific Railroad Company which then had pending an
application to make indemnity selection of said tract. Said selection
was unlawful and invalid for three reasons. (1) Because of William S.
Hurlbert's settlement oil the tract in the year 1878, prior to the filing
of the map of definite location, and his continuous residence thereon:
(2) Because said selection was made by the company while Hurlbert's
appeal involving the company's right to that very tract of land was
pending befbre the Department: And (3) Because on Marcl 20, 1884,
when said selection was made, Clark was and for forty-four days had
been a bon fide settler and resident ol the tract. According to law
and the facts of the case, Clark was then and there, to wit: on October
27, 1887, entitled to have his application allowed and to make his
homestead entry. But action upon his application was suspended by
Secretary Lamar's order above quoted, until the company's claim
should be disposed of by this Department. Tis was not done until
February 21, 1894, more than six years after the date of Clark's appli-
cation to make entry. Then Clark promptly secured a hearing, and a
judgment of the local officers in his favor. Clark is not responsible for
the delay. He has been guilty of no laches. He has diligently prose-
cuted and insisted upon his rights, which must be determined and
measured by the laws as they were on October 27, 1887, when he did
all that he could do, or be required to do, to perfect the homestead
entry, which he had initiated on February 4, 1884 by settlement and
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continuous subsequent residence. The act of March 3, 1891, above
quoted is not applicable in this case, Clark is now entitled to a
decision recognizing and establishing his rights as they were at the
time of the filing of his application to make entry. (Ard v. Brandon
156 U. S. 537-543, Pfaff v. Williams, 4 L. D. 455-457, Williams v. Clark,
12 L. D. 173-175, Patrick Kelly 11 L. D. 326-328, Goodale v. Olney 12
L. 1). 324-325, Rice v. Lenzshek 13 L. D. 154, E. S. Newman 8 LJ. D.
448-450 and McDonald v. Jaranilla 10 L. D. 276-278.)

For the foregoing reasons this Department decides, that your office
erred in holding that Clark was disqualified from perfecting and mak-
ing his homestead entry in this case, by reason of the fact that at the
time of the hearing he was, and is now, the proprietor of more than
one hundred and sixty acres of land in the State of Washington.

The intervenor, George T. Mansfield, has failed to show by the evi-
dence a superior right or any right at all to make entry of said tract.
According to his own personal testimony his pretended settlement was
made under the following circumstances:

He first saw the land on March 2, 1894 (testimony p. 105), although
he had been living at Colfax within six miles of the tract for about
three years, carrying on business as bar-keeper and horse-trader
(p. 115). On Sunday March 4, 1894, between nine and ten o'clock
A. Ml., he made his alleged settlement (pp. 105 and 110). It was a
stormy day (p. 114). Snow covered the ground and hid the growing
crop (pp. 107 and 110). With a team and wagon. containing himself
and one Charley Shroll, a a stove, a bedstead, bedding and some
food, and a large tent, Mansfield drove across an adjoining field belong-
ing to a Mr. French (p. 112), and drove either over or through Clark's
fence, to reach Clark's land. On page 110 of the testimony, Mansfield
relates it thus: Iwent through the fence. Tere was no fence visible.
For 25 or 30 yards there was a large snow drift at the place."1 On the
evening of March 4, after he had got his foundation laid and his tent
up, he went with his team to Riverside to fetch his wife and children.
Returning with them he was refused permission to pass through the
gate, and was obliged to go around through Mr. Parvin's place, and
crawl through the wires of Clark's fence, to-reach his tent. (pp. 114
and 115.)

Mansfield acquired no rights by reason of his unlawful trespass upon
Clark's homestead as shown by the testimony (Atherton v. Fowler,
90 . S., 513).

Your office decision of July 13, 1896, is hereby reversed.: M ansfield's
application to make homestead entry of said tract is hereby rejected,
and Clark's application to make homestead entry of said tract, filed
October 27, 1887, will be allowed, if he be otherwise qualified.
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PRACTICE-MlINING CLAIM-PROTEST-APPEAL.

GLADYS A. MINING Co. v. GRoss.

On appeal from the refusal of the local office to entertain a protest against a mineral
application, the appellant is not required to serve the applicant with notice
thereof.

Secretary Bliss to the Commissionber of the General Land Offiee, April 29
(W. V. D.) -1897. (P. J. C.)

It appears that S. E. Gross filed mineral application No. 1696 for the
Milwaukee and other mining claims, in Pueblo, Colorado, land district,
and, after the period of publication, there was a protest filed by the
Gladys A. Miling Company, which was dismissed by the local officers.
The company filed its appeal, and your office dismissed the same, for
the reason that notice thereof was not served on the applicant; and
also held that the charges were insufficient to warrant the ordering of
a hearing.

The protestant appealed, and a motion has been filed to dismiss
the appeal, for the reason that notice thereof, was not served on the
applicant.

In view of the fact that the protestant has, since talking its appeal,
filed a formal withdrawal of its protest against this entry, it would
hardly seem necessary to discuss any other feature of this case, but it
may not be amiss to call your attention to the fact that it has been
decided, in the case of Henry C. Evans (23 L. D., 412), that

On appeal from the denial of an application to contest an entry, the appellant is
not required to serve the entryman with notice thereof,

Hence, the action of your office in dismissing the appeal because
service thereof was not made on the appellee was erroneous.

The decision of your office, however, that the charges in the protest
do not state a cause of action, is-affirmed.

Notwithstanding there has been filed a withdrawal of the protest, it
is deemed advisable to pass upon the sfficieitcy of the protest, for the
reason that the Gladys Company, in its withdrawal, seems to rely on
the decision of Gowdy et al. . Kismet, etc. (22 L. D., 624), concerning
the requirements of publication notice. But since the withdrawal was
filed that decision has been modified (24 L. D., 191). That the protest-
ant may not, therefore, have its case disposed of under a mistaken view
of the requirements in regard to the contents of publication notices,
the matter in controversy is disposed of on its merits.
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PRACTICE-NOTICE BeY PUBLICATION-MOTION TO DISMISS.

PoPp vi. DOTY.

Service of notice by publication is defective, if a copy of the notice is not mailed by
registercd letter to the defendant at his post-office of record.

On obSjection to the service of notice the contest should be dismissed, if the ground
of objection is well taken, and the contestant does not, at such time, apply for
an alias notice.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 18.97. (0. W. P.)

This case involves the SE. 4 of the SW. 1 of See. 21, and the N. of
of the SW. of Sec. 28, T. 13, R. E., Oklahoma land district, Okla-
homa, Territory.

On October 27, 1891, Samuel A. Doty madehliotnestead entry No.
2011 of said land.

On October 2, 1893, Fred Popp filed affidavit of contest, charging
abandonment. Notice was issue( for a hearing on September 26,1894,
and on affidavit of Popp, that he was unable to find the defendant,.
service of notice was directed to be given by publication. At the hear-
ing the defendant appeared by his attorney specially, and moved that
the contest be dismissed on the ground that no proper notice of contest
had ever been served upon him. Said motion was overruled, and the
contestant called as a witness in his own behalf. The attorney for the
defendant objected to the taking of any testimony and refused to con-
tinue in attendance.

On February 2,1895, the local officers decided in favor of contestant,
and, upon appeal, your office, on October 2, 1895, remanded the case
to the local office for further hearing, on the ground that the notice of
contest was defective. Popp appeals to the Department.

The record shows that the name of Doty's post office of 'record was
changed from "Four Mile" to "Miami," Idian Territory; and that due
publication of the notice was made.

Popp's attorney made affidavit that he presented a letter addressed
to Doty at "Four Mile", Indian Territory, to the postmaster at Okla-
homia City, and requested him to register same, but that the postmaster
returned said letter, for the reason that there was no such post office.
On the other hand, R. A. Davis, registering clerk at Oklahoma City
post office, made affidavit that he never refused said letter, and if such
a letter had been presented he would have accepted and registered the
same, or given information as to the proper place to send it.

Popp, in his appeal, excepts to the consideration of the latter affida-
vit, on the ground that he was not served with a copy. But it appears
to have been filed in the local office long before the decision was ren-
dered by the register and receiver, and the objection applies equally to
the affidavit of Popp's attorney, which does not appear to have been
served on Doty or his attorney.
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Independently of these affidavits, it appearing that a copy of the
notice was not mailed to Popp by registered letter at his post office of
record, as required by Rule 14 of Practice, the motion of the defendant
should have been granted and the contest dismissed. In order to gain
jurisdietion of the parties where notice is served by publication, it is
necessary to follow strictly the requirement of the rle.

Upon the presentation of the motion to dismiss, if Popp had applied
for an alias notice, the same would have been granted; but he elected
to stand upon the sufficiency of the notice, and it being fatally defect-
ive, no jurisdiction thereunder was acquired by the local officers.
Under the circumstances, the contest must fall.

Your officedecision is accordingly modified, and the contest dismissed.

HOI;IESTEAD COMM317TATION-ACT OF JUNE , 1896.

ANDERS G. IASSELQUIST.

An order directing the cancellation of a prematurely commuted homestead entryt
will not defeat action under the confirmatory provisions of the act of Jne 3,
1896, if such order has not become final.

Secretary Bliss to te Commissioner of the General Land Office, A-pril 29,
(W. V.D.) 1897. (W.C.P.)

Anders G. ilasseiquist has filed an appeal from your office decision
of December 17, 1895, holding for cancellation his commutation cash
entry for the SE. of Sec. 26, T. 37 N., R. 8 E., Wausaa, Wisconsin land
district.

Hasselquist ade homestead entry for this land on June 20, 1891,
alleging settlement Decemnber 20, 1890, and was allowed to cormute
said entry to cash entry on August 28, 1891, the final proof showing
residence on the land from December 29, 1890. Your office by decision
of February 21, 1893, held that iasmuch as the original entry was
made after the passage of the act of March 3, 1891 (26 Stat., 1095), the
claimant must show residence and cultivation for a period of fourteen
months to entitle him to cominute the same. Upon appeal to this
Department that decision was affirmed August 20, 1895. No motion
for review of that decision having been filed, your office, by letter of
December 17, 1S95, held said entry for cancellation, and directed the
local officers to notify the entryinau that unless lie shoold furnish sup-
plemental proof as required or appeal from said ecision holding his
entry for cancellation within sixty days, it would be canceled without
further notice.

The appeal forwarded is in the following words:
The above named Anders G. Hasselqnist hereby respectfnlly appeals to the Hon.

Secretary of the Interior from your decision in the above entitled matter, dated
December 17, 1895, holding said entry for cancellation, and assigns as grounds for
appeal that he believes his title to be valid under his commuotation entry. Under



352 DECISIONS RELATING TO TE PUBLIC LANDS.

that belief, and after the commutation receipt had been issued, he sold said land in
good faith, ad the purchaser thereof has not had his day in court.

The fact that the land was transferred after issuance of final certifi-
cate affords no grounds for reversal of the decision holding the entry
for cancellation. A purchaser of land prior to issuance of patent takes
only the interest of his grantor and is charged with notice of the law
and the supervisory control of the Commissioner of the General Land
Office over the action of the local officers. (Bender v. Shimer, 19
L. D., 363.)

While the above in the general rule, and while under that rule the
appeal here presents no sufficient ground for the reversal of the action
of your office, yet the facts presented by the record in this case seem to
bring it within the confirmatory provisions of the. act of June 3, 1896
(29 Stat., 197), the first section of which reads as follows:

That whenever it shall appear to the Commissioner of the General Land Office that
an error has heretofore been made by the officers of any local land office in receiv-
ing premature commutation proofs under the homestead laws, and that there was no
fraud practiced by the entryman in making sch proofs, and final payment has been
made and a final certificate of entry has been issued to the entryman, and that there
are no adverse claimants to the land described in the certificates of entry whose
rights originated prior to making such final proofs, and that no other reason why
the title should not vest in the entryman exists except that the commutation was
made less than fourteen months from the (late of the homestead settlement, and that
there was at least six months' actual residence in good faith by the homestead entry-
man on the land prior to such commutation, such certificates of entry shall be in all
things confirmed to the entryman, his heirs, and legal representatives, as of the date
of such final certificate of entry and a patent issue thereon; and the title so patented
shall inure to the benefit of any grantee or transferee in good faith of such entry-
man subsequent to the date of such final certificate: Provided, That this act shall
not apply to commutation and homestead entries on which final certificates have
been issued, and which have heretofore been canceled when the lands made vacant
by such cancellation have been re-entered nnder the homestead act.

If this entry comes within the purview of said law it was confirmed
notwithstanding the decision of this Department directing its cancella-
tion. The decision of your office, holding said entry for cancellation,
is set aside and the case is returned to your office for farther considera-
tion and appropriate action under said confirmatory act.

TIMBER LAND-SETTLEMENT CLAIMS.

BUCKLEY V. MURPHY.

The right to take lands chiefly valuable for the timber thereon under the settlement
laws is limited to claims asserted in good faith for the purpose of securing a
home.

Seeretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (J. -L. MC.)

The case above entitled is one of a considerable number of cases in
which pre-emption filings were made, or attempted to be made, on the
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morning of the day when lands were opened to entry or filing, in town-,
ship 66 N., R. 19 W.; Ts. 67 N., Rs. 18, 19, and 20 W.; Ts. 68 N.; Rs..
18, 1, and 20 W.; T. 67 N., . 21 W., all in the Duluth land district,
Mil nesota.

Lands in the eight townships above described were opened to filing;
or entry on eight successive lays in June, 1893.

On the day when each township was opened to filing or eptry, a con-
siderable number of pre-emption declaratory statements were received
at the Duluth land office, by mail, which delivered the same at about
eight o'clock a. m. The aggregate number of filings thus received
were one hundred and twenty-four. They were at once noted on the
respective plats and tract-books of the township named.

The declaratory statements above referred to were accompanied by.
notices of the pre-emption claimant's intention to mate final proof.

When the door of the local office opened, at 9 o'clock a. n. of the,
days respectively when the townships above named were opened to
entry, a line of applicants was found who presented applications to
enter under the timber and stone act certain described lanls embrac-
ing a part of those already applied for (supra) by applicants under the
pre-einption law. The timber land applications were rejected, by the,
local officers, because they held that the applications of the pre-emption.
clainants to mnake final proof so ar reserved the land covered thereby
as to prevent its being properly entered by others, pending the consid-.
eration of said applications. (See case of L. 4. Capps, 8 L. D., 406.)

Counsel for certain of the timber land applicants reported the above-
facts, in substance to your office, and asked for information. Corre-
spondence between your office and the local officers ensued, as the.
result of which your office sent instructions to the local officers, the
gist of which is contained in the following extract from your office let-
ter of July 19, 1893:

In my opinion the instructions. on page 64, circular of Febrnary 6,1892, clearly
intended that no steps toward making final proof on filings should be taken until
after the expiration of three nonths from the filing of the township plats of sur-
vey in your office. This rule was doubtless intended to allow adv erse claimants an
opportunity to place their claims of record; and this object would be defeated by
permitting publication of notice of intention to submit final proof, which would:
constitute a segregation of the land, and thus debar the entry or filing of another;
within the three months. . . . . You will therefore vacate any notice of inten-
tion to make final proof which is now being published in opposition to this opinion;
and if no objection exists at the expiration of three months from date of filing plat
of survey in your office, notice of intention to submait final proof can then be given.

The above instructions were carried into effect, and the timber-land'
applicants for land covered by pre-emption. filings were allowed to com-
plete their filings by paying their fees.

On September 23, 1893 (a few days before the expiration of the three
months above mentioned), the register of the Duluth land office wrote
to your office, recommending that a special agent be detailed to super-

10671-Vot 24 23
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vise an investigation of these claims, intimating that there was an
attempt to defraud the government, the extent and particulars of which
it would be difficult to determine in the absence of reliable iestiiouy,
as in nearly all cases tried before the office the testimony was directly
contradictory; that the government would be better able to arrive at
the facts of the ease
by an examination of the land before the claimants got away, for it is a well known
fact that ninety per cent of the entryinen in this district under the homestead or
pre-emption law abandon their claims as soon as final proof is made and are there-
after hard to find; and if found they all stick together and help each other out, and
the government is beaten.

The above recommendation was denied by your office letter of
November 3, 1893, in which the local officers were directed as follows:

Tou are advised that any filings placed of record prior to the opening of your
office on the day when said lands became subject to filing and entry are illegal, and
final proof can not be based thereon. In such cases you will allow the claimant of
record whose filing or entry is legal to publish notice of intention to submit final
proof, duly citing all adverse claimants of record in accordance with the ruling in
Reno v. Cole (15 L. D., 171), and advise the claimant whose filing was erroneously
placed of record that his right, so far as requiring hi to place his claim of record
within three months after filing of the plat of survey is concerned, will not be
affected by the erroneous action of your predecessor. Should there be cases in which
each of two or more claimants have a legal filing or entry covering the same land,
any or all of themn who desire to do so should be allowed to publish notice of his
intention to submit final proof, dily citing the adverse claimants; and if a protest
is filed in either case, the. hearing should. be.hadi-on or subsequnt to the date the
last claimant offers his proof.

Other correspondence esued, which it is not necessary to set forth
in detail. It is sufficient to say that each of the pre-emption claimants,
as suggested above, filed an amended pre-emption declaratory state-
ment; that a considerable number of these pre-emption claims were
contested by claimants under the timber and stone act; that hearing
followed to determine their respective rights; and that, whatever the
decision of the local officers might be, an appeal was (generally) taken
to your office, and fom your office to the Department.

The land in the several townships hereinbefore described is situated
in the northeastern part of Minnesota. In numerous cases coming
before the Department on appeal, it is shown by competent witnesses
that there are from fifteen huadred of two thousand to three thousand
dollars' worth of timber on each quarter section. The pre-emptors or
their witnesses testify that it will cost fifty or sixty dollars per acre to
clear the land of its timber; and that, after it has been so cleared, it
will be worth for agricultural purposes five or six dollars per acre.

These statements are substantially corroborated by the investigation
of the government and the records of this Department. According to
the forestry map prepared to accompany the United States census
reports, this region is among the most heavily timbered of any except
a narrow strip close upon the Pacific coast. Its growth of pine timber



DECISIONS RELATING TO THE PUBLIC LANDS. 355

is unsurpassed anywhere. This land is comparatively worthless, how-
ever, for anything except timber. Surveyors recognize four grades of
fertility in soil. The field notes of survey for the townships now under
consideration report the soil as being, almost universally, fourth grade
(the.poorest quality). Thus, of township 68 N., 20 W., the surveyor
says: " The soil is of a very poor quality, also being stony; the entire
township is covered with a heavy growth of timber." The line as sur-
veyed between sections and 20 he says, "leaves swamp and begins
to ascend a rocky ridge, through heavy timber." Between sections 10
and 11 of the same township, he reports the line runs- along "the top
of a granite ledge; . . . . soil fourth rate, stony." Of township
66, range 19, the surveyor reports: "This township is mainly rolling,
and is heavily tiuibered, with a mixed growth; there is considerable
pine on the ledges and rolling ground. Pelican river, flowing across
the SE corner, affords the means for lumbering."' Of township 68,
range 18, the surveyor reports: "This townsbip is heavily timbered;
it is mostly rolling and broken, except the swamps, of which there are
quite a number. The soil is sterile." Such expressions are repeated
bythe score throughout the several townships here under considera-
tion. This reference to the character of these lands is pertinent in
view of the ruling of the Department that,
While lands chiefly valuable for timber and stone, and unfit for ordinary agricul-
tural purposes, are not excluded from settlement by the act of June 3, 1878, yet set-
tlements on such lands should be carefully scrutinized, as the exception in said act
is in favor of the bona fide settler; [and] a settlement for the purpose of securing
the timber on the land, or for any other purpose than establishing a home, is not a
boan fide settlement within the meaning of the act. (Syllabus to Wright v. Larson,
7 L. D., 555.)

The lands here in controversy are distant, in an air line, from forty
to fifty miles, and by the nearest practicable roate from fifty to seventy
miles, from the nearest village, post office, or market-to wit, Tower,
Minnesota. Every article needed by the pre-emptor in supporting his
own existence or improving his claim must be brought this distance,
partly by steamer across Vermillion lake; partly by canoe down Ver-
million river; thence by wagon for another part of the way; and finally
"packed" by the pre-emptor upon his own back for a distance of from
five to fifteen miles, dependent upon the location of his claim.

The most of these pre-emption claimants allege as an excuse for their
almost continual absence from their claims, and for not having built
better houses or made more extensive improvements, the fact that they
were very poor. But it is shown, in most of the cases of this class
now before me, that each of these pre-emption claimants paid certain
socalled "locators" from fifty to one hundred and sixty dollars, for
showing them what tracts were vacant. (This aside from the services
of a surveyor, subsequently, to find the quarter-section corners and
"stake out" the claim.) If these pre-emption claimants were so poor,
and were in good faith seeking homes for themselves and their-families,
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it seemas unaccouhtable that they should pay SuCh a price for being led
into the almost inaccessible depths of a vast wilderness, to one of the
most infertile portions of the continent, and pay for such lands' by
taking it under the pre-emnption law, when in order to reach them they
were compelled to cross hundreds of thousands of acres of more pro2
dnitive land, less difficult to prepare for cultivation, and open to home-t
stead settlement and entry "without money and without price" (except
the fees and commissions of te local officers).

It is worthy of notice that in none of the contests herein referred to
does it appear that the pre-emption claimant, if married, had brought
his wife, or ay other member of his family to the land. In such cases
there is generally some excuse presented, more or less plausible on its
face, for the wife's absence. A physician's certificate showing that the.
wife has been continuously ill and unable to remove to her husband's
"home' during the years of his alleged residence upon his pre-einption'
claim, appears to be as uniform and idispensable an adjunct as an
affidavit of citizenship.

Twenty or more of the one hundred and twenty-four pre-emptioni
claims hereinbefore referred to have been contested by timber-land
applicants. The testimony given by the opposing parties in these cases
is usually conflicting, and irreconcilable upon ay theory consistent
with the veracity of the respective witnesses. The pre-emption claim-
ants and their witnesses testify to amply sufficient residence, cultivation,
and improvement to warrant the issue of final certificate and patent.
The contesting timber-land claimants testify that the 'house" built by
the pre-emption claimant is a small and uninhabitable "shanty"; that
there has been no "improvement" beyond the cutting down of trees
about the shanty sufficient to furnish the logs to build it; and that the
alleged "residence" on the part of the pre-emptor has consisted of
occasional and rare visits to the land in controversy.

The leading witnesses for each pre-emption claimant whose filing is
alleged to be fraudulent are almost uniformly other pre-emption claim-
ants who are also charged with fraud. Thus in the case of Halstein
Svergen, now before me, his witnesses are Simon Maley and Peter Eck.
whose cases are also now before me, their pre-emption final proofs hav-
ing been protested on charge of fraud, and John Quaderer, whose filing
was ordered canceled Upon that ground by departmental decision of
October 3, 1896 (342 L. & R., 149). And so on, throughout the entire
list.

While the preceding history of transactions connected with the open-
ing to filing and entry of the townships hereinbefore named, can not
properly be considered as evidence controlling individual cases, yet it
shows a condition of affairs of which the Department, in its general
supervision of the disposal of the public lands, must take notice, in
connection with the facts disclosed upon the examination and consid-
eration of -the record in each case.
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In the particular case-which the Department is now called upon to
consider, Barbara Murphy, on June 16, 1893, filed pre-emption declara-
tory statement for the NE. t of the NE. of Sec. 34, the W. o Of the
NW. and the SE. i of the NW. 1 of Sec. 35, T. 67 N., . 19 W. This
filing being held illegal because of having been received and allowed
by the local officers before nine o'clock of the day when the land became
subject to filing and entry, she made a second filing on December 28,
1893. She based her right to file such pre-einption declaratory state,
ment upon the alleged settlement by her husband, John H. Murphy, in
December, 1890,

On August 2. 1893, William. Buckley filed timber-land statement for
the same land.

This conflict of claims resulted in a hearing, at which testimony was
taken that elicited the following facts:

The land in controversy is rolling, rongh, and rocky; it has no value
whatever except for the pine timber growing upon it. At the date of
the pre-emptor's final proof and of the hearing there was no sign of
cultivation of any part of the land; the only improvement was that
the underbrush had been cut from about half an acre of the land; the
only indication that any one had ever settled or resided upon the land
was a log shanty, estimated .to have cost $18 or $20. This shanty had
a new floor in it-but this floor had been put in after the date of the
timber-land entry. This had not been done by the pre-emption claim-
ant's husband, for he had died a year and a half before it was placed
there; and not by the pre-emption claimant herself, for she had never
heard of its existence.

Mrs. Murphy, the pre-emuption claimant, testifies that she and her
husband were married in Michigan in 1882; that they moved to Duluth
in 1883; that at the date of her husband's alleged settlement on the
land in controversy (December 26; 1890), he and she were living
together right along " in West Duluth (between 125 and 150 miles from
the land), where he was engaged in his business as carpenter, and con-
tinued to live together "right along" until his death (September 17,
1892); she knows that he left home with the avowed intention of going
to the land in controversy once; she never went to the land, and does
not know where it is.

The local officers, as the result of the hearing, rendered joint decision,
recomnmending that Mrs. Murphy's pre-emption filing be canceled. She
applied to your office, which, on February 25, 1896, affirmed the judg-
ment of the local officers. Thereupon she appeals to the )epartmtent.

Her counsel, in said appeal, copies, verbatim or in substance, each
sentence of the finding of your office decision, and alleges that it was
an error; but he makes no reference to any testimony showing it to
have been erroneous. e complains that your office erred "in refusing
credit at final proof for residence prior to filing"-but ignores the fact
that the testimony does not show an hour's residence prior to filing. At
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the hearing, he drew from the pre-emption claimant a statement of the
fact that she was a widow, in poor circumstances, with three little chil-
dren; but this does not warrant your office or this Department in award-
ing to her a quarter-section of the public land without compliance with
the law in any respect or degree upon her part or that of her deceased
husband.

The decision of your office was clearly correct, and is hereby affirmed.

SETTEIVMENT RIGHT-OKLAHOMA LANDS.

FRAZIER ET AL. .v. TAYLOR.

Under the conditions attendant upon the opening of lands to settlement in Oklahoma
the sticking of a stake may be recognized as initiating a settlement right, as
against competing settlers on the day of opening, but such act will not be avail-
able as against subsequent settlers if not followed, within a reasonable time,
by additional acts evidencing an intention to make a bona fide settlement.

Secretary Bliss to the Commissioner of the General Land Office, April
(W. V. D.) 29, 1897. (G-. C. R.)

James M. Frazier has appealed from your office decision dated Octo-
ber 8, 1895, which dismisses his contest against the homestead entry
made October 16, 1893, by Willie G. Taylor, for the SW. of Sec. 28, T.
28 N., R. 1 W., Perry, Oklahoma.

Your said office decision reversed the finding, of the register and
receiver, which sstained the conltest, and-recommended the cancella-
tion of the entry.

It appears that Alexander H. Sims also filed a contest, but upon the
day of hearing (October 31, 1894,) he made default, and his contest was
dismissed.

The land is a part of the Cherokee Outlet, and was opened to settle-
ment September 16, 1893,-one month before Taylor made entry.

There is little or no controversy over the facts, which appear to be
as follows:

Frazier had learned that the land was vacant. unimproved and
uninhabited, and on October 1, 1893, he, in company with his father,
mother, two brothers and a sister, settled upon it. He was twenty-
six years old, and unmarried. He took with him to the land eight
head of horses, a plow, wagon and harness, household goods, etc. He
erected a tent, into which he and his father's family moved. With
the assistance of his father and brother, he at once erected a house,
fourteen by sixteen feet, which was completed for occupancy in about
one week from date of settlement. At date of hearing, lie had fenced
about ninety acres of the land, had broken fifty acres and had sowed
twenty acres to wheat. He, with his father's family, thereafter con-
tinuously resided on the land, and had purchased additional farming
implements. The next day after he settled, he went to Perry to make
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entry of the land; he remained there three or four days and returned
to the land, being unable, for some reason, to obtain his entry; he
assisted in the improvements, until October 16, 1893, when it appears
that he presented his homestead application for the land; finding that
Taylor on that day had made entry thereof, he at once filed his contest
affidavit, alleging, in substance, his prior settlement upon the land, and
that he had made the iprovements above described. The testimony
shows that he in fact was the prior settler, and that Taylor, the entry-
man, never made any settlement, or performed any act showing his
intention to settle, until October 24, 1893.

It appears that Taylor made the race, with other intending settlers
on September 16, 1893; that he stuck a stake on another tract, where
it remained until September 27, 1893; he then learned that another
person had preceded him to that tract, and on the next day (September
28) he took the same stake and stack it on the ajoining tract-sup-
posing he had placed it on the land in controversy.

He testified that the stake was two and a half feet long, three
inches wide, and had attached thereto a white muslin flag; inscribed on
the flag and on the stake were the words: "This claim taken by W.
G. Taylor." When, on October 1, 1893, Frazier erected his tent on the
land, he discovered this flag, and saw Taylor's name, with the inscrip-
tion as given above. Frazier began to investigate the situation of the
lines: and corners, and admits that lie then thought that Taylor's flag
was on the land; lie thereupon plowed a urrow on what he supposed
was the west line of the claim, and this furrow was west of the place
where Taylor had stuck the stake. Subsequently, he had a surveyor
run out the lines of the land, when he discovered that Taylor's flag
had been placed about six rods west of the west line of the land.
Neither Taylor nor his witnesses denied that the flag was in fact placed
on the tract adjacent to and west of the one i controversy, although
Taylor doubtless thought he had placed it on the land he afterwards
settled on, being the land in question. From September 28, the day
Taylor thought he placed his flag on the land, until October 5, follow-
ing, he was not on the laud; but upon the latter date he went to the
land, and informed Frazier's brother, then on the land, and living in
the tent erected by contestant, that he (Taylor) claimed the tract, an
called attention to the flag.

It will not do to say that the mere placing of a ag on the public land
is such an evidence of settlement as will in all cases defeat the rights
of one who in good faith settles upon the land subsequently. II the
general rush for lands on the day of opening, when thousands are com-
peting, he who reaches the land first and gives notice of his intention
to settle by the mere sticking of a stake will by such slight act defeat
a slower man in the race. But such an act should in a reasonable time
be followed by the performance of additional acts, evidencing the set-
tler's intention to make a bona fide settlement.
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Even if Taylor had, in fact, put his stake on the and, le at once left
the tract to go to see his "cousin"; he did not return to the land until
six lays had elapsed; lie gives no reason for not performing some sub-
'stantial act of improvement, and he still postponed his settlement or
doing anything more in relation to the land until after Frazier had been
there more than three weeks.

Under this state of facts, Frazier has the superior right to the land.
- Your said office decision is accordingly reversed. Taylor's entry will

be canceled, and Frazier's application will be allowed.

TIMBER LAND PURCHASE-Al'PLICATION.

COFFIN V. NWCOM71B.

An applicant for the right of timber land purchase must show that the land applied
for is free from adverse occupancy, and tat he has made no other application to
purchase under the timber land act.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (J. L.)

This case involves the NE. i of section 26, T. 12 N., 11 1 E., Humboldt
meridian, Humboldt land district, California.

On Julie 16, 1885, William H. Newcomb made homestead entry No.
2440 of said tract.

On June 17, 1885, William H. Coffin filed his pre-emption declaratory
statement No. 5672 for said tract, alleging settlement on March 20, 1885.

The official map of said township was suspended on February 15,
1886, and the suspension was removed on June 11, 1892. In the inter-
val one Silas ei. Epps contested Newcomb's entry. Said contest was
dismissed, by departmental decision of April 14, 1891 (217 L. and R.,
170), holding in substance that during the period of suspension settlers
were not obliged to reside upon, or improve and cnltivate their claims.

On August 4, 1892, Newcomb filed his relinquishment to the United
States, and his entry was then canceled. On August , 1892, in
accordance with the act of June 3, 1878 (20 Stat., 89), entitled "An act
for the sale of timber lands in the States of California," etc. etc., New
comib filed his application to purchase said tract for $2.50 per acre, and
also his sworn statement as required by the second section of that act;
and on the same day, August 5, 1892, the register issued the notice
for publication required by the third section of the act, and fixed Octo-
ber 21,1892, as the day for Newcomb to make his fin al proof, and
requested all persons claiming adversely to file their claims.

Coffin appeared and filed his claim under his preemption declaratory
statement aforesaid, and filed his protest alleging in substance (not
literally) the following grounds of objection to Newcomb's proposed
timber entry:

(1) That he (Coffin) settled upon the land in March, 1885.
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(2) T'hat thesurvey of te township was suspeiided in lSS(.
(3) That te slspension was removed in: Jne 1892.
(4) That onl the second day of August 1892, he (Coffin) again took up

his residence upon said land and is now living upon said land with his
family consisting of a wife and tree children.

(5) That said Nevcomb made his timber filing, upon said land on the
5th day of August, 1892; and that he (Coffin) was an actual settler
upon said land, ad that there were iprovements upon saidl land , at
the time when said tiuiber filing was made.

(6) That said land is agricultural land and not timber land.
Wherefore Coffin prayed that the timber filing of Newcomb be can-

celed, and that he (Cofftin) be allowed to complete his pre-emption laim
and enter te land.

Oil October 22, 1892, Newconb offered his proof as advertised; a
hearinjg was had, and witnesses were examined and crosswexamined in
the )resellce of both parties and their attorneys.
* On January 12, 1894, the local officers recommended that Newcomb
be allowed to complete his timber purchase, and that the contest of
Coffin be dismissed.

Coffin appealed; nd while his appeal was pending in your office, to
wit: on April 16, 1894, Coffin filed a notion for a rehearing or new trial

.of the case, upon the ground of nevly discovered evidence, supported
,by affidavits and copies of official records.

On June 21, 1895, your office denied the motion for a rehearing,
.affirmed the decision of the local officers, approved Newcomb's final
proof, and held Coffin's declaratory statement for cancellation.

Coffin has appealed to this Department.
Newcomb filed a carefully prepared answer to Coffin's motion for a

rehear;ing. A comparison of the InotioI.and the answer shovs the fol-
lowing undispute(l facts:

(1) Ol October 2,1884, Newcomb filed aim application to purchase t he
NW. I of section 1, T1. 11 N., . E., Humboldt meridian, under the
timber land at of J ne 3, 1878, and also his duplicate " sworl state-
mnent" as required by sail act. (2) Notice of the al)lication vas duiry
published for sixty dlays. (3) In the meantime, on Decem nber 11, 1884,
the survey of that township was suspended. (4) On January 3, 1885,
-the sixty days for publication of notice having expired, Newcomb tel-
dered proof and paynent. () A niew map of te township was filed
'on November 22, 1889. And (6) 'said statement was never withdrawn
from the land office and is now ol -file therein aong the )al)ers of said
-office."

* In explanation of said admitted facts.Newcomb in. his answer said:
November 22,1889, a new survey and plat was filed, changing, the lay of the rivers

and streams in said township, and also changing the location of said NW. I of said
section 10 over a mile fi-om where it lay on the old plat. Afflant further says that
imunediately after the new survey wvas iled in the local landofflce, he went upon the
NW. 1 of said section 10 as shown by the new plat and found the same to be entirely
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different land from that he had sought to purchase from the government; that the
said claim as located on the new plat has no timber upon it and was entirely worth-
less to this affiaut or to any one else; that when applications were received upon the
new survey, there was a great rush and a great crowd of people seeking to file upon
the lands in said township, and affiant was prevented from filing upon the land cov-
ered by the NW.+ of said section ten as it appeared on the old plat: that affiant
accordingly made application to get his right to file a timber claim back, and he was
informed by S. C. Boom, the then register, and R. W. Hutchins the then receiver of
the land office, and by B. F. Bergen the then special agent of the Land Department,
that no action upon the part of the affiant was necessary, that if the new survey
changed the location of his claim, he was at liberty to abandon his filing without
prejudice to his filing another timber application.

An examination of the old and new maps of said towinsiip together,
does not corroborate but contradicts Newcomb's statement that the
new map changed the location of the NW. 1 of section 10 over a mile
from where it lay on the old map. In fact the change, if aiy vas slight
and inconsiderable. And an examination of the tract book in your
office shows, that said quarter section is yet vacant, and unclaimed by
any other person; so that it remains reserved by Mr. Newcomb's appli-
cation to purchase and publication of notice.

The facts stated and verified prima facie, in support of the motion for
a rehearing, were newly discovered evidence in respect to which Coffin
had not been guilty of laches. They are material and important in
this case. Your office erred in denying the motion for a rehearing;
and in assuming without inquiry that Newcomb's explanation was true,
and in holding that his failure to purchase the tract formerly applied
for under the said act was due to no fault of his own, and in concluding
that his rights in the premises were not prejudiced thereby.

The " act for the sale of timber lands" aforesaid, in section 2, requires,
that the applicant shall file under oath a written statement in duplicate,
setting forth, among other things, (1) that the tract is uninhabited, (2)
that it contains no improvements except for ditch or canal purposes,
"save such as were made by or belonged to the applicant?" and (3) that
"deponent has made no other application under this act." Each one
of these specifications is an essential condition precedent to the acqui-
sition of a right to make a timber purchase. Section 3 of the act
requires the applicant to prove that the tract was "'unoccupiedanid
without improvements other than those excepted." The record and
the testimony in the case show beyond doubt, (1) that on August 5,
1892, when Newconrb filed his timber purchase application and sworn
statement, the tract was, and since August 2, 1892, had been, occupied
and inhabited by Coffin, (2) that there were on the tract improvements,
which had not been made by and did not belong to Newcomb, and (3)
that Newcomb had made another application to purchase timber land
under the act of June 3, 1878. In consequence of the failure of each
one of these three conditions precedent it follows, that Newcomb's appli-
cation to purchase the tract in controversy must be denied. Moreover
his allegation that "the tract is unfit for cultivation" is not sustained
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by a preponderance of the evidence, and it is discredited by the fact
that he made homestead entry of the tract in 1885, and resided upon it
until some time after the suspension of the township map in February,
1886.

It is proved that Coffin made his first notorious settlement on March
20, 1885, by cutting down trees and making four logs, which he laid in
the form of a square foundation for a house, in a conspicuous place on
the tract. Within three months thereafter, on June 17, 1885, he filed
his declaratory statement at the land office. In the month of August
1885 he returned to the land and began to cut brush for a clearing, but
was taken sick in the woods and was obliged to stop work. The map
was suspended in February 1886. After he was informed of the removal
of the suspension, on August 2, 1892, he returned to the tract and
resumed his residence thereon, occupying and living in a house or cabin
built by one Hildreth. He immediately began to build for himself a
house twenty-four feet long by sixteen feet wide; and to clear a patch
for a garden. In September he moved his family consisting of his wife
and three children upon the place, and lie and they continued to reside
there until the day of the hearing, with intent to maintain his home
there to the exclusion of a home anywhere else. Coffin's claim appears
to have been made and prosecuted in good faith. It is based upon his
settlement made and his pre-emption declaratory statement filed in
1885; and also upon his rights as a bona fide settler, occupant and resi-
dent on and after August 2, 1892.

The act of Congress under which Newcomb claims, in section 1 pro-
vides: " That nothing herein contained shall defeat or impair any bona
fide claim under any law of the U~nited States." Newcomb's applica-
tion to purchase being eliminated from this controversy, Coffin remains
in possession free to prosecute his claim either as a pre emption or as a
homestead, as he may be advised.

See cases of Hughes v. Tipton, 2 L. D., 334, and Block v. Contreras,
4 L. D., 380: Also Crooks v. Hadsell, 3 L. D., 258, Houghton v. Juiiett,
4 L. D., 238 and F. E. abersham, 4 L. )., 282, and many other cases
since in accordance with the views herein expressed.

It does not seem necessary to prolong this controversy by directing
a rehearing as asked by Coffin.

Your office decision is. hereby reversed. Newcomb's final proof is
rejected, and his application to purchase the NE. i of section 26, T.
12 N., R. E., Humboldt meridian, California, is hereby denied. Cof-
fin is left at liberty to prosecute his claim to said tract under the pre-
emption or homestead laws as he may be advised.
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RAILROAD GRANT-CERTIFICATION-SCHOOL INDEMNITY SELECTION.

ST. PAUL AND SIOUX CITY R. R. (Jo. V. STATE OF MINNESOTA.

A certification under the act of Angust 3,1854, of lands on account of a railroad
grant that were, at the date of the grant, embraced within a pendinpg Piiaa fcie
valid school indemnity selection, is no bar to the subsequent approval of such
selection.

-,Secretary Bliss to the Oommissioner of the General LEand Qfice, April 29,
-(W. V. D.) 1897. (F. W. C.)

The St. Paul and Sioux City Railroad Company has appealed from
your office decision of January 3 1896, holding for cancellation its list-
ing of the SW. of the NW. 4 of Sec. 15, T. 104 N., R. 36 W., Marsha
land district, ITlinnesota.

This listing was first held for cancellation by your office decision of
November 5,1892, for conflict with the indemnity school selection made
December 9 1863. The company appealed, and in its appeal urged
that no such selection had been made by the State as described in
your office decision, whereupon, by departmental letter of March 8,
1895, you were directed to make further examination of the records,
relative to the posting of said school selection, i order to test the cor-
rectness thereof, and to make due report to this Department. By your
office letter of March 26, 1895, report was made that a careful exaIina-
tion disclosed no such selection by the State, and that the posting,
therefore, wats deemed to be an error; further, that from a report of
the State Auditor it appeared that there was no record by the State of
any such selection.

Acting upon this report, by departmental decision of April 13, 1895
(not reported), your office decision of November 5, 1892, was reversed
and you were directed to examine the listing by the company with
a view to its submission for the approval of this Department. In
November, following, the State school list of December 9, 863, was
found in your office, and on November 19th this Department was
advised thereof; whereupon, by departmental decision of December
18, 1895, the decision of April 13, 1895, was revoked ad you were
directed to readjudicate the matter in the light of all the facts pre-
sented. It was under this order that you have again considered the
matter and again held for cancellation the company's listing holding
the land to have been excepted from its grant; from which action it
has appealed to this Department.

The land is within the ten mile or primary limits of the grant for
said company under the act of May 12, 1864 (13 Stat., 74), and is oppo-
site the portion of the road shown upon the map of definite location
filed June 28,1865, upon which withdrawal was ordered August 10, 1865.

The tract under consideration was selected by the State of Minnesota
December 9, 1863, in lieu of a deficit in township .1.04 N., range 34 W.e
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prior to the passage of the act making the grant and the definite loca-
tion filed thereunder. The State Land Commissioner, in his letter of
November 4, 1895, claims that this selection was really made in lieu of
the deficiency i township 101 N., range *'36" W., and that the substi-
tution of range "34" W., as it appears i the list, was due solely to a
clerical error, which, your office decision states,

appears to be true, froim the fact that the township plat shows no deficit in township
101 N., range 34 W., as above stated, while the plat of township 10-1 N., range 36 W.
shows a deficit of 62.48 acres-the quantity reported in said list.

Relative to the railroad claim, it appears that on August 23, 1867,
the State listed the entire section 15, township 104 N., range 36 W.,
which list was approved by the Department December 6, 1867. In this
list approved in 1867 there appears to have been errors, and a new list
correcting the errors was submitted for approval, which was approved
June 10, 1866. This' latter list included all of said sectioh 15 except
the SW. j of the NW. 1-the tract now under consideration.

In the company's appeal it is urged that, as this tract was originally
certified on account of the grant, it has passed beyond the jurisdiction
of this Department; further, that the State's indemnity selection was
invalid because the basis originally assigned did not exist, and that a
substitution could not be made in the presence of'the adverse 6laim
made by the company.

The certification referred to was under the provisions of the act of
August 3, 1854 (10 Stat., 346), which statute was considered by the
supreme court in the case of Weeks v. Bridgeman (159 U. S., 541), in
which it was held that certifications under that act are of no operative
effect if the land in fact was excepted from the operation of the grant.
The sole question for consideration, therefore, is, Did the.State selection
serve to except the tract from the grant for said comipany¶ If it did,
the subsequent approval of the land on account of the railroad grant
could not prevent the approval of the land to the State on account of
its selection; ad the question of the amendment of said selection by:
the State is solely one between the United States and the State.

As thus presented the case is in all important particulars similar to
that of the Southern Pacific Railroad Company v. State of California
(4 L. D., 437), in which it was held-

In the case at bar the selection was allowed and was prima facie valid, and the
fact that long after the date of said grant and the tini'e when the company's right
attached, it was discovered that aid selection was invalid, can not affect the com-
pany's claim. Its right had already been tixed, andthe selection of said tract being
intact upon the record,-was such an appropriation of the land as excepted it froml
the grant. Such was the doctrine annonced by this Dpartment in the case
between the same parties, reported iii 3 L. ), 88.

Your office decision holding the tract under consideration to have
been excepted from the comnpaiy's grant, and holding for cancellation
its listing thereof, is accordingly affirmed.
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OKLAHOMA TOWNSITE-ADDITIONAL ASSESSMENT.

CITY OF GUTHRIE.

In the disposition of town lots under the act of May 14, 1890, an additional assess-
ment, for the legitimate purposes of the act, is authorized where such action
operates uniformly upon all lots alike; but there is no authority for such an
assessment where the burden falls upon the unclaimed lots alone.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (P. J. C.)

On August 13, 1894, the city attorney of Guthrie, Oklahoma,
addressed a communication to your office, in the nature of a protest
against the action of townsite board No. 6, in the matter of its settle-.
ment with the city on account of the sale of unclaimed lots, alleging
that the board had made erroneous assessments against the fund
realized from the sale, thereby diminishing the amount to the extent
of several hundred dollars that should have been turned into the city's
treasury. Your office, on September 7, 1894, denied the claim, and,
in a rather informal way, the matter was brought to the attention of
the Secretary of the Interior. The subsequent action of the Depart-
ment will be recited later on in its chronological order.

By section 4 of the act of May 14, 1890 (26 Stat., 109), it was provided:

That all lots, not disposed of as hereinbefore provided for, shall be sold under the
direction of the Secretary of the Interior for the benefit of the municipal govern-
ment of any such town.

The instructions of your office of March 31, 1893 (16 L. D., 341), in
relation to this particular section, were that:

All moneys for which lots may be sold shall be paid to the disbursing officer of the
respective boards, who will issue his receipt therefor, and from the proceeds of such
sales, all expenses attending the sale and conveyance of the lots sold shall be paid,
and all assessments upon the lots sold shall be deducted from such proceeds.

Upon the conclusion of each sale the board will report to this office the result
thereof, the amount of money received from the sale of the lots, the expenses attend-
ing the sale and conveyancing, the amount of assessments upon the lots sold, and all
claims by members of the boards for compensation for work in connection with such
sales.

In pursuance of this act, and the instructions, the board on August
26, 1893, sold some unclaimed lots in East Guthrie, and on October 14,
1893, sold others in Capitol Hill and West Guthrie, and the recapitula-
tion of its report to your office on these sales is as follows:

CAPITOL ILL.

Valuation of he lots sold $14,900.
Total amount realized.0 ................................................... $1 & 50

Cost of publication notice .................................. -$37.34
Notary fees .......-........................... 7. 75
Clerk hire ......-....... 5...... ........... 544
Original assessments ................ . ............. 149.00
7+ pr. ct. additional assm't on $14,900 on original valuation. 1, 117.50

1, 317.03

61.47
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EAST GUTHBIE.

Valuation $2,950.00.

Amt. of additional assess't (22$ X on valuation) ......................... -$663.75
Pub. notice of sale ..... ..................... $36.75
Pd. W. B. Cherry, notary & clerk.......................... 7.75
Original assessments - 29.50 

- 74.00

Total.... ...................................................... 737.75

Total ain't of sales -------------------------------------------------- 81 00
Total bro't down-.................................................... 737.75

balance due city govt .....-................................... 73.25

WEST GUTHER.

Valuation $1,300.

Total amiount realized .................................................. $188.25
Publication notice ......................................... $3. 91
Notary fees (5 deeds) ....................................... 1.25
Clerk hire ...... ... ...................... .56
Original assessments ..................................... 509.0
12$pr. cent additional assessment on$1,300, originalvaluation. 162. 50

-- ..- 187.72

Balance dne townsite ...............-......-.... ......... 0.53

It will be seen that the total amount realized from the sale was
$2,377.75, and of this sum but $135.25 was tendered the city, which it
declined to receive.

The contention is, that there is no authority for levying the "addi-
tional assessments," as shown above. The other items of expense as
reported are not objected to.

It appears by a letter from the chairman of the board, dated October
10, 1893, transmitting his report of the sale in East Guthrie, that the
additional assessment was made to meet "current expenses." It is
charged by the city that the additional assessment in each case was
made for the purpose of covering expenses of the board in other matters,
aside from those connected with these identical sales, and the money
thus obtained was used in this way to the detriment of the city.

On January 30,1895, Mr. Secretary Smith considered the matter, and
held that under the regulations of November 30, 1894 (19 L. D., 334),
the board had the authority "to make the additional assessments,
which seem to have been rendered necessary by its financial embarrass-
ment." Inasmuch as there was no detailed statement of the actual
expenses incurred by the board in making these sales, the whole matter
was returned to your office that such an account be stated and then
transmitted to the Department for further action.

On January 26, 1897, your office transmitted the reports of the board,.
the recapitulations of which are quoted above, and, in addition, a report
from the board of the time consumed by each member in connection
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with the sales. By this latter statement it is shown that the board
charges for forty-two days' service, at $17 per day, which aounts to
$714. It will be observed that in its original report the board does not
make any charge- "for compensation for work in connection with sch
sales," as required by theiNist-uctiotf. .

'The Department took up the matter for consideration, and, on Feb-
ruary 6, 1897, Mr. Secretary Francis again sent the matter back to your
office for additional information as to the time actually spent by the
board in connection with the sales; also to submit a statement of these
accounts in cif6irhiitk with 'tli 6ircu'la'rf'March 31, 1893.

The whole matter is now before the Department for consideration,
and, under the stateinent-of -the accounts as sbmitted by your office,
as requested by departmental letter of February 6, 1897, there would
be nothing due the city, the amount realized falling short of expenses
and assessmints about $89.00. The difference between the two state-
ments is ecounteildfor by th fet that -your office adds the per diem
compensation of the board, which the latter omitted.

Aside from the fact that the reports of the board were not in con-
formity with the- regulations,- in that they did ot include the time
occupied by its members in connection with the sales, the real point in
issue is, whether the board was justified in levying the additional
assessments that have- beeur so potent a factor in exhausting the funds
that otherwise would have been turned over to the city.

It will be observed that the additional assessments made are not
uniform; tat against Capitol Hill being seven and a half per cent;
East Guthrie twenty-two and a half per cent, and West Guthrie twelve
and a half per cent. We are not advised fully the exact purpose for
which they were made, but it appears that there was financial embar-
rassuient with the present board by reason of the nismanagenent of
its predecessor, and that these assessments were levied for the purpose
of meeting the current expenses of the board.

By informal inquiry in your office, it is learned that there were no
other lots in its control upon which any such assessments were made
by the board.

The decision of the Department of January 30, 1895, in this matter,
holding that more than one assessment might be made, is based on
paragraph 11 of the regulations of November 30, 1894. While it is
true that this circular was not in force at the time of the transaction
now under consideration, yet the ruling made there might be construed
to apply to the circular of March 31, 1893. In this latter circular it is
said: "And all assessments upon the lots sold shall be deducted from
such proceeds," thus, in effect, authorizing more than one assessment.

But it is apparent -that in that decision it was only contemplated
that such assessments should be levied as were authorized by law,
because your office was called upon to give a. detailed statement of the
transactions, for the very purpose, it will be assumed, of ascertaining
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whether there was. any violation of the law or regulations. In view
of the showing now- made to the Department for the first time, the:
question arises whether these assessments were authorized. - -

In my judgment, there was no warrant for this action in the case at
bar, either under the law or the instructions. The net proceeds of
these sales were in contemplation of the statute a donation to the
municipalities, and any diversion of the funds, after paying the legiti-
mate expenses attending the sales and the original assessment required
to meet the items contemplated by statute, enumerated in the eleventh
paragraph of the circular, November 30, 1894, was illegal. Ample-
provision is ade for the ompensation of townsite boards and for
their current expenses in each individual ease in which they are called
upon to act officially, and there would seem to be no excuse for appro-
priating from the fund arising from such sales money to pay " current
expenses" or for any other purpose not immediately connected with the
sales.

There can be no objection to making -more -than one assessment for
the legitimate purposes of the act, where it is made uniform, so that
the burden will fall on all lots alike, but to make the unclaimed lots
alone, as in this case, bear all the burden of the shortage,is,.in my
judgment, wholly unwarranted.

I can not agree to a construction of the law that will place it in the
power of a townsite board to arbitrarily make assessments as their
caprice or interkst might suggest.

The result of the action of the board in this case was to make the
municipality bear the burden of the former delinquencies, and thus
deprive it of the fund Congress contemplated should go into its
treasury.

The board did not in making its report include its per diem compen-
sation, as required, but evidently paid its members out of the addi-
tional assessment. An examination of its weekly reports of service,
submitted at the time, shows that individual members put in a total
of thirty nine days, amounting in the aggregate to $228.00, and the
settlement should be made on this basis.

Eliminating the additional assessments from the accounts, the settle-
ment should, in my judgment, be upon the following basis:

CAPITOL HILL.
To. amount from sale of lots ....... ....................................... $1, 378.50
By am't paid for publishing notice of sale ......................... $37.34

' ". notary fees - -7 ................. 5....... 775
i" " clerk hire -. 44 :

CC .J. B. 0. Landrum, trustee, 9 days at $7 per day ...... 63. 00
" Jolil T. -Taylor, trustee, 17 days at $5 per day .s..:. 85: 00:

" {as' amount of original usst'bfn-lots sold ...... 149.00

Balance due the city .............................................. 1, 030. 97J
10671-VOL 24-24
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WEST GUTISHRIE.

To amount rec'd from sale of lots ..............-................ $188.25
By am't paid notary fees - z .-.-.-.---------------------- $1.25

" " clerk bire ... 56
J. B. 0. Landrum, trustee, 3 days at $7 per day . 21. 00

amount of original ass't on lots sold ..-. ....... 19.50
_ _ 42,31

Balance due the city .-- . 145. 94

EAST GUTHRIE.

To amount read from sale .------.--..------- $811.00
By ain't paid publishing notice of sale ...................... ...... $36.75

notary public and clerk .. - 7 75
- " " Hugh McCurdie, trustee, 1 day at $5 per day . . 00
- " " John T. Taylor, trustee, 8 days, at $5 per day . 40. 00

-- " "4 J. B. 0. Landrum, trustee, 2 days .at $7 per day - 14. 00
amotnt of original ass't on-lots sold ................. 29.50

133.00

Amount due the city ............. 6....................... 678.00

This makes a total due the city of $1,854.91.
The action of your office approving the accounts of board No. 6, in-

the sale here under consideration, is reversed, and the settlement will
be made in accord with this decision.

RAILROAD GRANT-INDEMWNITY SELESCTION-SPECIFICATION OF LOSS.

BROWN v. NORTHERN PACIFIC R. R. CO.

Railroad indemnity selections, made under the departmental order waiving specifica-
thon of loss, are valid, and while of record a bar to the allowance of adverse
claims. A subsequent designation of losses in bulk in support of such selections,
and rearrangement of the losses so designated, tract for tract, to correspond with
the selections, can not be regarded as an abandonment of the company's right
under the selections as originally made.

Indemnity selections, regular and legal under the existing construction of the grant
at the time when made, should be protected under a changed construction of the
grant.

Secretaryt Bliss to the Commissioner of the General Land Offce, April 29,~
(W. V. D.) 1897. (J. L. McO.)

Philander N.- Brown -has appealed -from, the -decision of your office,
dated December 28, 1895,-holding for cancellation his homestead entry
for the SW. ± f Sec. 31 T 1T32, -R. 55, 'ai~k land district, North
Dakota.

The tract lies within the indemnity limits of the Northern Pacific
Railroad. It was- selected- by-the company per His No. 7, on April 9,
1883; re-arranged October 12, 1887; February.23,1892; and November

29.-
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- On October 14, 1895, Brown made homestead entry for the tract in -

controversy. .
The list tiled on April 9, 1883, was not accompanied by a list of the

losses within the primary limits which served as bases for- the selec-
tions. Such a list, was in accordance with and (if in other respects-
proper) recognized as valid by the departmental instructions of May
28-, 1883 (12 L. D., 196).

The list filed on October 12, 1887, contained a designation of losses,
as required by departmental circular of August 4, 1885 (4 L. D., 90).
Such losses were, however, set down "in bulk"-not arranged tract for
tract with the corresponding selections.

The list filed Febrtuary 23j 1892, contained a designation of losses'
arranged tract for tract, as required by the Department in the case of
the Northern Pacific Railroad Company v. John 0. Miller (11 L. ).,
42$), and of the Florida Central and Peninsular Railroad Company
(15 L. D., 529).-

The re-arranged list of November 26, 1895, was rendered necessary
by the departmental decision of November 13,1895 (21 L. D., 412), hold-
ing that the grant for the Northern Pacific Railroad Company did not
extend east of Superior, Wisconsin. -

The appeal contends that Brown's homestead entry (of October 14,
1895, smpra,) was allowed "prior to any valid selection by the com-
pany," and that "it was error to hold that a subsequent selection can
in any way affect" said entry.

The above is tantamount to an allegation that the several selection
lists filed by the company prior to October 14, 1895, were invalid.
This contention, however, can not be sustained. The Department has
decided, in the case of O'Brien v. Northern Pacific Railroad (Company
(22 L. D., 135), as correctly summed up in the syllabus:

Indemnity selections made under the departmental order waiving specification of
loss are valid, and while of record a bar to the allowance of adverse claims. 'A list
in bulk of lost lands filed thereafter in support of such selections does not invalidate
the same; nor can a subsequent rearrangement of said list, tract for tfact, to corre- -
spond with the selections, be regarded as an abandonment of the company's right
under its original action.

It is not alleged, and it does not appear from the record, that the
company has ever done anything that can be construed as an aban-
donment of its selection of the tract in controversy in 1883; and said
selection has since that date remained of record, a notice and a bar to.
the allowance of any adverse claim.

The appellant contends that the selection: of 1883,
having been voided by the decision of the Honorable Secretary, dated November 13,
1895, it was error to hold that such alleged selections are a bar to appellant's entry.

This language undoubtedly refers to the decision in the case of the
Northern Pacific Railroad Company (21 L. D., 412, supra), holding th at
said company had no grant east of Superior City, 'and that losses



372 DECISIONS -RELATING TO THE- PUBLIC LANDS.

alleged to have occurred east of Superior City could not be made the
basis for indemnity selections i North Dakota.

The allegation that the selection of 1883 was voided by said decision
is incorrect. It expressly (lirected "that the company be allowed sixty
days for notice of " said "(decision within which to specify a new basis
for any of its indemnity selections voided" thereby. In the case of list
No. 7, here under consideration, notice was given to the company, as
above directed; and within much less than the sixty days prescribed
by the Department, the company specified new bases for its selections.
Said selections, having been regular and legal under the existing con-
struction of the grant at the time when made, should be protected
under the changed construction. (Se.e Gamble v. Northern Pacific
Railroad Company, 23 L.D., 351.)

The company's selection of the tract i controversy therefore appears
to be in all respects valid; Brown's entry for the land covered thereby
was improperly allowed; and the decision of your office holding said
entry for cancellation is hereby affirmed.

STATE B]OUNDARY-RIVEB-CHANGE OF CI-ANNEL.

OPINION.

The boundary between the Indian Territory and the State of Texas is the line of the
middle of the main channel of Red-river as it existed' whel' Texas was annexed
to the Uited States, and sbsequent :sudden. changes in the current or main
channel of said river will not in any way affect the location or position of said
boundary line as it lay upon the earth's surface when established.

Assistant Attorney- General Van Devanter to, the Secretary of the Interior.
(J. L.)

I have received by reference from your office, certain letters referred
to you by the Director of the United States Geological Survey, as fol-
lows, to wit:

Four letters from C. H. Fitch, topographer in harge, dated respec-
tively, February 24, March 27, April 3, and April 5, 1897:

A letter from the Commissioner of Indian Affairs dated March 16,
1897:

Two letters from Oscar Jones, United States surveyor, dated respec-
tively March 7, and March 29, 1897:

A letter from W. S. Post, topographer, dated April1, 1897:
Also two diagrams, showing "eutoffs" inthe course of the Red river,

which is the boundary between the Indian Territory and the State of
Texas:

And I am requested. to answer the following question: "Where the
Red river,.which constitutes a boundary of the State of Texas, has
changed its course, will the old bed of the stream remain the boundary,
or must the present channel be regarded as such Vi"
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The diagrams show the locations of four cut-offs -within a distance of
less than forty miles west of the boundary of the State of Arkansas.
The most easterly (marked C) is in T. 11 S., R. 27 E.; and it transferred
in the year 1895, from the Territorial to the Texan side of the river, a
-very considerable body of Indian land, in the shape of a pear with a
-narrow neck or stein. The most westerly (called the "Watson eutoff"),
is in T.- 7 S., R. 21 E.; and it transferred, probably in the year 1890, from
the Texan to the Territorial -side of the river a body of Texan land of
similar shape. The other two cut-offs (marked A. and B. respectively),
are situated in T. 8 S., R. 22 1., and T. 10 S., R. 25 E.; and both trans-
ferred in the year 1866, Texai land to the Territorial side of the river.
The letters before me show, that all of the cut-offs were caused sud-
denly by floods and overflows of the waters of Red River; aided prob-
ably i one instance by a ditch which the occupants of the land had
cut across the narrow neck of the peninsula.

Texas was admitted into the Union by joint resolution of Congress
approved December 29, 1845 (9 Statutes 108), in aceordance with a joint
resolution approved March , 1845, (5 Statutes 797). At that time the
boundary between Texas and the United States was defined as follows:

The boundary line between the two coentries, west of the Mississippi, shall begin
on the gulf of Mexico, at the mouth of the river Sabine, in the sea, continuing north
along the western bank of that river, to the 32nd degree of latitude; thence, by a line
due north, to the degree of latitude where it strikes the Rio Roxo of Natchitoches or
Red river; then follonling the course of the Rio Roxo westward to the degree of lou-
-gitnde 100 west from London and 23 from Wasbington; then crossing the said Red
river, and runningthence by a line due north to the river Arkansas; thence follow-
ing the course of the southern bank of the Arkansas, to its source in latitude 42 north;
and thence by that parallel of latitude to the South Sea.- .

All the islands in the Sabine, and the said Red nal Arkansas rivers, throughout
the course thus described to belong to the United States. See treaty with Spain of
February 22, 1819 (8 Statutes 254-256), treaty with Alexico of April 5, 1832 (8 Stat-
utes 374), the convention with Mexico of April 21, 1836 ( Statutes 464), and the con-
vention with Texas of October 13,1838 (8 Statutes 511).

By the act of July 5, 1848, (9 Statutes 245), Congress voluntarily
ceded to Texas one half of Sabine Pass, one half of Sabine lake, and
one ha, - of Sabine river from its mouth as far north as the thirty sec-
ond degree of north latitude. And in the year 1850, by agreement
between the United States and the State of Texas (9 Statutes 446, and
1005), the boundaries west of the 100th meridian were changed. But
-no change has been made in the boundary extending from the 94th to
the 100th meridian following the- course of Red. river. I therefore
assume that the boundary between the Indian Territory aid, the State
-of Texas, is the line of the middle of the main channel of Red river
as it meandered in 1845, when Texas was annexed.

I am respectfully of opinion that a change in the current or main
channel of the river does not change or in any way affect the location
or position of the boundary line, as it lay upon the earth's surface
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when established by the treaties. The river was only a land mark.
The removal of a land mark will not change the line.

On November 11, 1856, Attorney General Caleb Cushiug furnished
the Secretary of the Interior with his official opinion and advice
respecting the question now under consideration (8 Opinions of Attor-
ney General 175). After discussing the legal effect of changes happen-
Jug by accretion-by gradual and insensible accession and abstraction
Jof mere particles-Mr. Cushing on page 177, said:

But, o the other hand, if, deserting its original bed, the river forces for itself a
-new channel in another direction, then the nation, through whose territory the river
thus breaks a way, suffers injury by the loss of territory, greater than the benefit of
retaining the natural river boundary, and that boundary remains i te middle of the
deserted river bed.

In the case of Missouri v. Kentucky, (i1 Wallace 395-401), decided
in December 1870, the supreme court of the United States, after recit-
:ing that thexriddle of the bed of the main channel of the Mississippi
river was the ancient boundary between Kentucky and Missouri as
established by treaties, said:
- If the river has subsequently turned its course, and nom runs east of the island,
the status of the parties to this controversy is not altered by it, for the channel
which the river abandoned remains, as before, the boundary between the States, and
the island does not, in consequence of this action of the water, change its owner.

The forty first Congress recognized this rule of law, and legislated
accordingly. The boundaries of the States of Iowa and Nebraska and
the Territory of Dakota cornered, at the junction of the Big Sioux
river with the Missouri river. The middle of the Missouri was the
boundary line between Nebraska and Dakota. The river made a bend
or loop southward enclosing a peninsula, which was about 2j miles
long and 23 chains and 60 links wide across it neck, and contained
890.12 acres. Tis peninsula belonged to Dakota. Sonetime between
1867 and 1869, the river cut for itself across the neck, a new and mnain
channel, and thus added (so to speak) to the Nebraska side, not only
the acres contained i the peninsula, but many nore acres contained
in the abandoned bed, which soon became dry and arable. In order to

-end controversies and prevent litigation, Congress by the act of April
28; 1870, (16 Statutes 93) ceded to the State of Nebraska jurisdiction
over all the land which the river had cut off from the territory, and
established the middle of the new channel as the boundary between
the State and the Territory. (See Phillips v. Sioux City and Pacific
Railroad Company, 22 L. D. 341.

There is Iio:occasion for the Secretary of the Interior to pronounce
atbthis time a formal decision of the questioi propounded to me. Out
of the condition stated, many classes of questions will arise as the
-settlement of the country progresses; questions concerning the political
jurisdiction of the authorities of the State and of the Territory respec-
'tively; questions affecting the rights of inhabitants of the Territory
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who owned land which abutted upon the river as it formery hrai4;
questions affecting the rights of citizens of Texas similarly situated;
and questions affecting the rights of those citizens of Texas or inhab-
itants of the Territory, whose lands have been washed away, and either
totally or partially destroyed, by the new channel. All these questions
can be best determined as they arise, and after hearing the persons
interested in them.

I respectfully advise that the surveyors in the field should be
instructed to trace, survey, meander and mark with appropriate monu-
ments, () the line of the middle of the main channel of the river as it
formerly ran; (2) the left bank of the old channel; and (3).the left bank
of the new channel; so that township maps may be made showing the
fractional subdivisions which will be made necessary by-the closing of
the surveys on each one of said meandered lines, respectively: They
should also be instructed to find out, as far as practicable, the names
of all persons claiming lands abutting upon either channel, and the
size, location and shape of their respective claims; and to procure, by
the affidavits of intelligent and reliable persons or otherwise, other
information as to facts and dates likely to be useful in determining any
of the questions that may hereafter arise for consideration by the
Secretary.

The Director of the Geological Survey, will give all necessary and
proper instructions to his subordinates.

Approved April 29, 1897.
- C. N. BLISS, Secretary.

RAILROAD GRANT-INDEMNITY SELECTION - SPECIFICATION OF LOSS.

NORTHERN PACIFIC R. R. Co. v. FIBBIGER.

On the rearrangement, tract for tract, of indemnity selection lists, where the losses
were originally designated in bulk, the assignment of a loss not included in the
original designation works an abandonment of the original selection, to the
extent of the tracts selected on account of the new basis.

Secretary Bliss to te Commissioner the General Land Office, April 29,
(W. V. D.) 1897. (F. W. C.)

The Northern Pacific Railroad Company has appealed from your
office decision of January 4, 1895, holding for cancellation its indemnity
selections covering lots 1 and 4 and the E. of the INE. 4 of Sec. 29, T.
54 N., R. 19 W., Duluth land district, Minnesota, and permitting -the
homestead entry of Edward Fiebiger, covering said land, made Novem-
ber 4, 1887, to stand.

This tract is within the forty mile or second indemnity belt of the
grant for said company. Lots I and 4 and the NE. i of the NE. of
said Sec. 29, were included in the company's list of selections made
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iApril 23, 1883; and the SE. -1 of the NE. 1 of said Sec. 29 was included
-in the list of selections made October17, 1883.
- Both the company's lists were accompanied by a designation of losses,
in bulk, equalling the selections, but were not arranged tract for tract
with the selected lands.

On June 19, 1891, the company filed a re-arrangement of its list 8, in
which the same losses were used as those contained in the original list
of April 23, 1883, and arranged tract for tract with the selected lands.
: On April 11, 1893, the company filed a re-arrangement of its list of
October 17, 1883; and in this re-arranged list the SW. 4 of the SE.
-of Sec. 19, T.. 52 N., R. 13 W., is made the basis for the selection of the
SE. of the NE. of said Sec. 29. This loss was not contained in the
original list of October 17, 1883, and must therefore be treated as a
new selection as of the date of its presentation (April 11, 1893).

So far as the same losses were used in the re-arranged lists as were
contained in the original- lists, the original selection is not invalidated,
and the company's rights date as of the filing of the original lists. See
O'Brien v. Northern Pacific R. R. Co. (22 L. D., 135); St. P., M. & M.
Ry. Co. v. Lambeck (Id., 202).

Fiebigers entry having been made November 4, 1887, the same might
be permitted to stand as to the SE. of the NE. i of said Sec. 29,
included in the selection of October 17, 1883, which was abandoned by
the company's re-arranged list of April 11, 1893. As to the balance of
the land covered by his entry, the company's selection of April 23,1883,
takes precedence. His entry will therefore be canceled, unless, after
due notice, he elects to retain the said SE. ± of the NE. 4.

Your office decision is accordingly modified.

TIMBER LANDS-SETTLEMENT CLAIM.

FEEST . SOLBERG.

Land covered by the bona fide settlement claim of a pre-emptor is not subject to
timber land. purchase; and the- applicant for the right of purchase cannot take
advantage of irregularities in the assertion of the pre-emption claim.

Seeretary Bliss to the Commissioner of the General Land Q ce, April-29,
(W. V. D.) 1897. (0. J. W.)

September 11, 1.893, Felix Ferst filed timber and stone statement No.
1316 for NE. 1 of Sec. 23, T. 67 N., R. 20 W., Duluth, Minnesota.

June 20, 1893, Hans Solberg filed declaratory statement No. 5908,
and on January 11, 1894 filed a new declaratory statement, No. 6072,
for the E. W of NE. 4, NE. 1 of SE. 4 and SW.-4 of NE. 1 of same sec-
tion. Notice of intention to take final proof issued to both parties,
August 10, 1894.

August 10-20, and 22, 1894, the proofs of both parties were sub-
mitted, ad hearing had before the local officers. March 8, 1895, the
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receiver filed his decision, rejecting the proof of Felix Ferst,: and
approving the-proof of Hans Solberg. On March 22, 1895, the register
filed his decision, rejecting the proof of Hans Solberg, and approving
the proof of Felix Ferst. Ferst appealed from the decision of the
receiver, and Solberg from that of the register. Ferst also filed a
motion to dismiss Solberg's appeal.

October-21, 1895, your office overruled the motion to dismiss Solberg's
appeal, and passed upon the case, affirming the decision of the receiver,
approved the final proof of Solberg and rejected the final proof of
Ferst, for the land covered by the filing of Solberg.

From this decision Ferst has appealed, upon the following grounds-
I. Error in finding that "the evidence of the timber claimant and his witnesses

is very unsatisfactory indefinite and uncertain."
II. In holding that the timber claimant. and his witnesses did. not find all the

improvements claimed by the pre-emption claimant, and in not finding that a con-
siderable portion of said iiprovenents if on the land, were made subsequent to the
inspection of timber claimant and his witnesses and subsequent to the initiation of
the contest.

III. In finding that the testimony does not show that the pre-emptor voted in
Duluth twice after he established his alleged residence on the land; and in not find-
ing that the circumstances of his having voted once in said city was evidence
which, taken in connection with other proven laches of said claimant and contra-
dictions in his testimony, was sufficient to impeach his residence and good faith.

IV. In finding that "' the evidence establishes the good faith of the pre-emptor."
V. In finding that the land is chiefly valuable for agricultural purposes.
VI. In not affirming the decision of the register in rejecting the final proof of the

pre-eniptor and awarding the land to the timber claimant and appellant herein.

The local officers having filed disagreeing opinions in the case, under
Rules 48 and 49 of Practice, your office properly overruled the motion
to dismiss the appeal of Solberg and considered the whole case.

The land in question became subject to entry by the filing of the plat
of survey at 9 o'clock on June 20, 1893. Solberg's application and affi-
davit were received by mail on that day, previous to 9 o'clock, and
placed of record. Your office by letter "" of November 3, 1893,
directed the local officers to notify Solberg that his filing was illegal,
but that he would be permitted to make a second filing and that he
would not be affected by the requirement that his claim should be
placed of record within three months after the filing of the plat of sur-
vey, where the failure resulted from the erroneous action of the local
officers. Solberg was accordingly notified that he would be allowed
until January 15, 1894 to legalize his filing by making a new declara-
tory statement, which was filed January 11, 1X94. No new affidavit of
form (4 102b) was then filed, and on August 20, 1894, at the time his
final proof was taken he was allowed to make and file said affidavit.
Your office held that the affidavit filed by Solberg with the illegal
declaratory statement, followed within a short time after notice of its
illegality by the second filing, was sufficient evidence of Solberg's quali-
fication to make the filing. The issue is not between settlers or between
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rival applicants to enter for homestead purposes, but between a pre-
emption claimant who makes settlement on the land for homestead and
agricultural purposes, and an applicant to purchase the land, as land
unfit for agriculture and chiefly valuable for its timber, under the act
of June 3, 1878 (20 Stat., 89). A proviso to the act subordinates it to
any bona fide claim under any law of the United States, and to the
improvements of any bon fide settler. Thelaud subject to sale as tim-
.ber land must be uninhabited and without improvements. The proof
in this case shows that at the time of Ferst's application to purchase,
it was settled upon by Solberg, an(l was improved by hinm, and was not
subject to sale under the law. While the evidence is somewhat con-
fused as to the precise date of Solberg's settlement, there is no doubt
but the settlement antedated Ferst's application to purchase, and that
the land was at that time improved. That it had some improvements
on it is apparent froi Fersts own testimony. I have caused an exami-
nation of the field notes of the survey of the township embracing the
'land in question to be made. In the report of the surveyor, made July
5, 1892 (nearly a year prior to the date of the opening of those lands to
entry and settlement), at the end of his field notes, he gives a list of
the settlers whom he found in the township, and amongst others is the
-name of Hans Solberg. He adds the memorandum: "These settlers
have good improvements." This circumstance is entitled to considera-
tion, with the evidence of the pre-emptor.

The evidence furnished by Solberg shows his improvements to be
worth about $300, and it indicates that his settlement was made with
the intention of making the land his permanent home. The defect in
the declaratory statement filing of Solborg is not available to Ferst.
He is not a settler, and can take no benefi from Solberg's failure to file
in three mouths after the filing of the plat of survey. It was permis-
sible for Solberg to perfect his filing at the time he offered his final
proof. (Ellen Barker, 4 L. D., 514). It is insisted that Solberg's resi-
denee on the laud is contradicted and overcome by his admission that
he voted in Duluth in 1892. This is not a conclusive presumption as
was held in the case of the tate of California v. Sevoy (9 L. D., 139).
This case is also authority for perfecting the filing by amendment.
There is in the record sufficient support for your office decision, and it
is affirmed.
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REPORT OF SPECIAL AGENT-ATTORNEY.

ALBERT H. HORTON.

An attorney in good standing before the Land Department is entitled to inspect
reports of a1 special agent on which final action has been taken by the General
Land Office adverse to the interests of his client.

Assistant Attorney-General Van 19evanter to the Secretary of te In-
terior. (P. J. C.)

I am in receipt, by reference from the Hon. First Assistant Secretary
of the Interior, of a request from Albert H. Horton, asking that a
former order of the Commissioner of the General Land Office, refusing
to communicate to him, as attorney for J. P. Pomeroy, the specific
grounds of alleged frauds and irregularities of one W. R. Hill in inak-
ing homestead entries in Kansas be modified.

Briefly stated, it appears that Hill, acting as guardian for minor
heirs of deceased soldiers, made quite a number of homestead entries
for said heirs, and, as made, transferred the land to Pomeroy. The
entries went to patent.

Upon an investigation by a special agent of the land office, the
several entries were reported to be fraudulent in their inception, for

-reasons which are immaterial to this opinion.
It is ascertained from inquiry in the office of the Commissioner that

ol this report his office was in the act of recommending the institution
of an action against Pomeroy to cancel these patents, when a request
was made that action be suspended to allow Pomeroy to investigate the
matter, and by letter of February, 24, 1M97, to Hon;l. Charles, Curtis,
member of Congress from Kansas, action on the reports was " suspei tded
thirty days within which Mr. Pomeroy may surrender the patents in
the cases," and, if Do action was taken within that time, suit would be
instituted.

At appears that Mr. I-lorton, as attorney for Pomeroy, sent a request
to the Commissioller, asking that he "s be advised of the specific grounds
of irregularities and fraud in each case," and by letter of March 23,
1897, the Commissioner declined to furnish the information. He then
addressed a letter to the lion. First Assistant Secretary of the Interior,
referring to the former correspondence, and asked that the Commis-
sioner's order be "changed or modified, so that, as attorney for Mr.
Pomeroy, I may have the information requested, and may also have
sixty days additiional time for fnrther examaination." This was referred
-to the Commissioner for report, and by his letter of April.21, 1897 his
report was transmitted to the First Assistant Secretary, and by hin
referred to me for an opinion, as before stated.

The question submitted to me is, whether the Commissioner should
furnish the infornation on file in his office in regard to these entries.
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The matter of allowing attorneys before the Department to inspect
the records of the Commissioner's office was fully discussed in the case
of W. H. Lamar (5 L. D., 400). It appears that Mr. Lamar applied for
permission to examine a record for the purpose of determining whether
he would accept a retainer in the case, and the privilege was denied
him by the Commissioner; whereupon he appealed to the Departient,
and it was decided that he had the right to do so. In discussing the
matter, ir. First Assistant Secretary Mu]drow said:

Attorneys have always been allowed by the courts to enter a special or limited
appearance, and it would seem that attorneys practieig before this Department, in
good standing, ought to be allowed to inspect the records of your office, including
all papers upon which action has been taken affecting the rights of parties. The
mere fact that a case is pending in one division of your office rather than in another
can make no difference in the principle. It oglt not to be presumned that attorneys
of good standing in this Dpsrtinent will disregard their obligationsto be faithful
to the Department as well as to their clients.

No good reason is shown why an attorney practicing before this Department
should have any less privileges than would be accorded to any other reputable per-
son seeking to inspect the records of your office. While it must be conceded that a
large discretion should be given to your offie, yet that discretion is a legal one and
should be exercised in accordance with the regulations of the Department. When,
therefore, any attorney practicing before this Department represents that he has
been applied to by a party in interest to appear for such party in any case pending
in your office, and that he desires to inspect the record of such case to learn the
nature thereof and ascertain the amount of fee to be charged for his services in
appeariug for such party, such attorney should be allowed to inspect the record and
all papers upon which action has been taken by your office adverse to the interest of
such party.

It seems to me that this ruling can with propriety be applied to the
case at bar, so soon as it reaches the proper stage. It is evident in
the Lamar case that action had been taken against his client that was
adverse to his interest. After action as been taken by the Commis-
sionler's office, such as ordering a hearing with the view of canceling
an entry, or recommending a suit to be brought to annul a patent,
there seems to be no substantial objection to allowing an inspection of
the records of the Commissiotier's office. Before such final action has
been taken, the manifest impropriety of permitting the records to be
examined is clearly apparent, because until that time the record is
confidential, which may or may not on examination result in final
action adverse to the party, but thereafter the reports cease to be
privileged and'confidential, so far as the interests of the parties affected
thereby are concerned.

Applying this test to the case at bar, it would seem as if such final
action had not yet been taken by the Commissioner's office as to war-
rant the granting of the request of Mr. Horton. It is true the Com-
missioner had prepared a letter recommending the Secretary of the
Interior to request the Hon. Attorney General to bring suit to cancel
the patents, but that letter has not been formally transmitted to the
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Secretary of the- Interior for consideration, and until that is done, in
my judgment, such final action has not been taken as contemplated.

I am therefore of the opinion that, if the Conmissioner of the en-
eral Land Office is still of the opinion that suit should be brought and
formallv recommends it , then the matter would be in such condition as
would permit "an attorney in good standing before the Land Depart-
ment" to inspect the record, but until that is done, the records should
be regarded as confidential.

Approved, April 30, 1897:
C. N. BLISS,

Se reta cray.:

RAILROAI) GRANT-INDEMNITY-ACT OF JUNE 22, 1874.

OREGON AND CALIFORNIA R. R. Co.

An indemnity selection under the act of June 22,1874, based on a relinquishment,
necessary for the protection of entrymen, under the rulings then in force as to
the date when the rights of the company attached, should not be defeated by a
changed ruling as to the attachment of rights under the grant, where the lands
so selected have been sold by the company and the grant is not enlarged by the
approval of the selection.

Secretary Bliss to the Corn missioner of the General Land Office, April 29,
(W. V. D.) 1897. (F. W. C3)

The Oregon and California Railroa4 'Cointpanly. has;.'appealed from
your office decision of January 17, 1896, holding for cancellation a cer-
tain list of selections made March 14, 1877, under the provisions of the
act of June 22, 1874 (18 Stat., 194), covering lands to the amount of
1081.74 acres within the Oregon City land district, Oregon.

On October 29, 1869, this company filed in your office a map showing
the definite location of its line of road from Portland to Jefferson, in;
T. 10 S., R. 3 W.; the distance covered by said location being about
sixty-one miles. Said map was transmitted to this Department Novem-
ber 4, 1869, and returned with the approval of Secretary Cox January
29, 1870.

Section 2 of the act of July 25, 1866 (14 Stat., 239), making the grant
under which the company claims, after describing the extent of the
grant, provides, that upon filing
in the office.of the Secretary of the Interior a map of the survey of said railroad, or
any portion thereof, not less than sixty continuous miles from either terminus, the.
Secretary of the Interior shall withdraw from sale public lands herein granted on
each side of said railroad, so far as located, and within the limits before speified.

It appears that in the case of Swift v. California and Oregon Railroad
Company (2 Copps Land Laws 733), involving a consideration of the
grant in question, it was held that the right:of the land grant company
attaches to the granted land "upon the filing of the map of! survey of
its road; " it having then done all within its power to identify the land.
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Under this ruling the right of the company opposite the lands in
question attached October 29, 1869, at which (late, it appears frot an
abstract furnished by your office, that five of the tracts relinquished
and made the bases for selections under the agt of 1874, were free from
adverse claims, to wit, the NE. I of See. 1, T. 4 Sm., 1 E.; the NE. t4
of Sec. 3, T. 4 S., R. 1 E.; the SW. i of the NE. j and lots 2, 3 and 4,-
Sec. 7, T. 4 S., R. I E.; the NW. I of Sec. 7, T.4 S., R.2 E.; and the
N. of the NE. I of Sec. 27, T. 2 S., R. 4 E. Subsequently, and prior to
January 29, 1870, entries were allowed upon these lands, and upon the,
request of your office the company relinquished in favor of those entries
under the provisions of the act of June 22, 1874 (supra), and on March
14, 1877, as before stated, made its selections now tunder consideration.

In the case of California and Oregon Railroad Company v. Pickard
(12 L. D., 133) it was held that the right of the company under the
grant of July 25, 1866 (supra), does not attach until the map of definite
location has been accepted by the Secretary of the Interior, which in.
the case under consideration was on January 29, 1870. At that date
the lands relinquished by the company were embraced in entries of
record, and for that reason your office decision appealed from holds the
laids relinquished were excepted from the company's grant; that its
relinquishment was unnecessary, and tat no right was gained by its
selection under the act of June 22, 1874 (supra).

This act provides-
That in the adjustment of all railroad land grants, whether made directly to any

railroad company or to any State for railroad purposes, if any of the lands granted
be found in the possession of an actual settler whose entry or filing has been allowed
under the pre-emption or homesteadlaws of the United States subsequent to the time
at which, by the decision of the land office, the right of said road was declared to
have attached to such lands, the grantees, upon a proper relinquishment of the lands
so entered or filed for, shall he entitled to select an equal quantity of other lands in
lieu thereof from any of the public lands not mineral and within the limits of the
grant not otherwise appropriated at the date of selection, to which they shall receive
title the same as though originally granted. And any such entries or filings thus
relieved from conflict may be perfected into complete title as if such lands had not
been granted: Provided, That nothing herein contained shall in any manner be so
construed as to enlarge or extend any grant to any such railroad or to extend to lands
reserved in any land grant made for railroad purposes: And provided further, That
this act shall not be ofistrned so as in anymanner to confirm orlegalize any decision
or ruling of the Interior Department under which lands have been certified to any
railroad company when such lands have been entered by a pre-emption or homestead
settler after the location of the line of the road and prior to the notice to the local
land office of the withdrawal of such lands from market.

From the recital above made it is apparent that under the ruling in
force at the time the company relinquished upon the request of your
office, its rights were held to have attached on October 29, 1869; conse-
quently its rights were superior to those who entered after that date'
and following its relinquishment it made due selection under the act
above quoted.
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This selection was made, as before stated, in 1877, and remained
unacted upon until considered in the decision of your office appealed
from. I the mean time the company reports that it has sold part of the

* lands selected, and the ruling as to the time of the attachment of rights
has been changed. Under.tbese circumstances it would seem that the
company's selection sholld be approved; especially as the grant is ot
enlarged thereby. Should these selections fail, the company would
nevertheless be entitled to select other lands within its indemnity
limits.

This might not now be possible, for the indemnity withdrawal, which
was recognized in 1877 at the time of these selections, has been revoked
since 1887 and the lands within said limits disposed of as other public;
lands.

As to the tracts selected in lieu of those before described, your office
decision is therefore reversed.

The remainder of the tracts relinquished and made the bases for the
selections under consideration, the abstract shows, were covered by
homestead entries both on October 29, 1869, and July 29, 1870, so that
the tracts were clearly excepted from the company's grant under either
ruling, and its relinquishment, as to said tracts, was unnecessary and:
conferred no right of selection upon the company.

As to the tracts selected in lieu of these tracts, your office decision is
affirmed.

PRACTICE-NOTICE-AFFIDAVIT OF CONTEST-CORROBORATION.

VINCENT V. GiBBS.

The Rules of Practice do not require that the notice of a hearing should be served
within the jurisdiction of the local office from which it is issued.

A niotice of contest is sufficient if it substantially follows the affidavit of contest.
A motion to dismiss a contest for informality in the affidavit of contest, and the

want of a corroboratory affidavit, may be properly overruled by the local office,
as its jurisdiction is not dependent upon the affidavit of contest, but upon the
service of notice.

Secretary Bliss to the Commissioner of the General Land -Ojflce, April 29,:
(W. V. D.) . 1897. (C. W. P.)

October 23, 1893, Ira I1 Gibbs made homestead entry No. 2070 of the.
SE. 1 of Sec. 25, T. 27 N,, R. 13 W., Alva land district, Oklahoma.

On November 2, 1893, Thomas H Vincent filed affidavit' of contest,
alleging, i substance, that he is qualified to make entry for said tract;:
that at oe o'clock and. twelve minutes after noon of September 16,:
1893, he settled on the land for the purpose of making it a home; and.
that lie was the first settler thereon.:

On Octobdr 15, 194,. a hearing was had, at which both parties were.
present, ienp'erson' and by counsel.. . - .- 
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Before the testimony was submitted Gibbs' counsel appeared spe-
cially, and filed a motion to quash the notice of contest, for the rea-
sons: (1) that the same was not served on Gibbs within the jurisdiction
of the land office, at Alva, Oklahoma Territory; (2) does not correspond
with the allegations in the affidavit of contest; and (3) fails to show
that Vincent is entitledto enter the land.

This motion the local officers overruled, and Gibbs excepted.
Gibbs' counsel then filed a motion to dismiss the contest, for the rea-

sons (1) that the notice was not properly served, and (2) does not cor-
respond with the affidavit of contest; (3) that the affidavit of contest
does not show that Vincent is qualified to make entry; (4) that said
affidavit is not properly corroborated, in this, that the corroborating
affidavit does not show the date when signed, or that a oath had been
administered to the witness; and (5) because no return or service of
notice had been made to the local office.

Vincent then asked to have the officer before whom the affidavit was
made affix his signature to the jurat, which the local officers granted,
overruling Gibbs' objection thereto, and to which he excepted.

The local officers then overruled the motion to dismiss, and Gibbs
excepted. -

On April 3, 1895, the local officers rendered a decision, finding that
Vincent's -right to -the land is superior to that of Gibbs, and recom-
mending that Gibbs' homestead entry be held subject to said right.
Gibbs appealed.

Your office- affirmed tlle judgment of:he local.ofticers.. Gibbs ap-
peals to the Department.

The motions to quash and to dismiss the contest were properly
overruled.

1. The rules of practice do not require that the notice of hearing
should be served within the.jurisdiction of the register and receiver.

2. The objection that the notice of contest does not correspond with
the contest affidavit, and does not show that the contestant is qualified
to enter the land, if successful, is without force. The qualification of
the contestant is sufficiently set forth in his affidavit of contest, and
the allegation of priority of settlement in the notice of contest is sub-
stantially the same as the allegation in the affidavit of contest. Rule 8
of practice, paragraph 6, only requires that the, notice shall give the
name of the contestant, and briefly state the grounds and purpose of
the contest.

;3. The objection to the affidavit of contest that it was ot -properly
corroborated, and to the action of the' local officers in' allowing the
notary to insert the date and affix his signature to the affidavit of; con-
tests affords no ground for reversal of the-decision of the local officers,
for the reason that an affidavit of contest, while provided' for i the
rules of practic, is- not essential; jurisdiction is' obtained by'service
of notice. Consequently, it' is not necessary to" consider the action of
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the local officers in allowing the notary to insert the date and affix his
signature to the jurat.

The last objection, that no return .of service of notice had been made
to the local offlcers, is contradicted by the record.

There being no error in the proceedings, and the evidence supporting
the concurring decisions of your office and the local officers in favor of
the contestant, your office decision is affirmed.

PRACTICE-CERTIORARI-ADVERSE RIGHT.

BUTLER V. ROBINSON.

Rule 8 of Practice operates as a supersedeas for the time specified therein, but is
not a limitation upon the power of the Seeretary of the Interior to grant an
application for certiorari even though not filed within that time.

Delay in the application for a writ of certiorari, and the allowance of an adverse
entry under the Conimissioner's decision complained of, will not defeat the right
of the applicant to a decision on the merits of the case, where the rights of third
parties are not affected thereby, and the status of the adverse party is not due
to any neglect or delay on the part of the applicant, and where the entry of such
party is made with full notice of the applicant's rights in tbe-premises.

Secretary Bliss to the Commissioner of the General Land Office, April 29,
(W. V. D.) 1897. (E. B., Jr.)

On September 12, 1890, J. M. Robinson made, timber culture entry
No. 2912 for lots 1, 2, 3, 4, 5 and 6, of Sec. 8, T. 1, S., R. 1 W., S. B. NE.,
Los Angeles, California, land istrict. On April 24, 1893, William J.
Butler initiated a contest against said entry, wherein oa-compliance
with the timber culture law generally, and spedifically as to plowing
and cultivating during the first and second years after entry, were
charged. After hearing, the local office, on January 15, 1894, decided
the case in favor of the contestant. On March 5, 1895, your office,
finding among the papers transmitted by the local office no appeal filed
within the time allowed by the rules of practice, declared the decision
of the local office final as to the facts, under Rule 48 of Practice, can-
celed the entry and closed the case.

Your office, having on June 12, 1895, denied Robinson the right of
appeal from its pevious decision, Robinsdn, on December 12, 1895,
filed an application for certiorari; which was granted by the Depart-
ment January 25, 1896 (22 L. 1)., 67). In allowing the application for
certiorari, the Department held that Robinson had filed anl appeal in
time from the decision of the local office, and that the same had been
duly served upon Butler's attorney; and further, that-
it is plain upon the face of their decision that the local officers, in densest ignorance
of the demands of the timber culture law, found bad faith on the part of the defend-
ant, and recommended the cancellation of his entry, for not having done what the
law does not require him to do.

10671-VOL 24 25
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Under such circumstances, the contingency having arisen which is contemplated
in the first clause of Rule 48 of Practice-gross irregularity being suggested on the
face of the papers-the decision of the local officers ought not to have been consid-
ered final as to the iets, even if the defendants had not appealed.

Oil June 9 1896, when the case came before the Department under
the writ, the only question considered was this;-
Does the evidence show non-compliance on the part of the entryman with the timber
culture law as to plowing and cultivating during the first and second years after
entry, that is, during the yea s ended September 12,1891, and 1892, respectively?
reviewing the evidence the Department said-

in reviewing the evidence the Department said-

Tie good faith of the entryinan is ot successfully impeached by the evidence.
(On the contrary it is manifested by the quadruple quantity of land plowed the first
year, and by planting trees two years earlier than the law requires, thrice the acre-
age required for the third year and five acres more than the law requires during the
entire four years ordinarily to be spent, according to the law, in the preparation of
the ground and the planting of trees. That the soil was in condition for the plant-
ing of trees at once upon plowing, is explained by the fact that the tract had pre-
viously been in possession of other parties and cultivated by them.

And thereupon the decision of your office was reversed and you were
directed to cancel Butler's homestead entry, made March 23, 1895,
under your office decision, and to reinstate Robinson's entry.

The case now comes again before the Department under an order,
dated December 16, 1896, entertaining a motion by Butler for a review
'of the decision of Jule 9,196, upon his contention that tobinson's
application for certiorari was not only filed out of time, but that, in the
,meantime, the former had made homestead entry of the tract involved
in the exercise of his right as successful contestant under your office
decision, and that therefore certiorari ought not to have been allowed
nor the Department have considered the case thereunder, regardless of
alleged laches by Robinson in the matter of his said application.

The appeal by Robinson from the decision of the local office, which
the Department, as before stated, held to have been duly served and to
have been filed in time (March 1, 1894), was not received by your office
from the local office until May 2, 1895. Between March 1, and April
25, 1894, inclusive, several motions for review and re-hearinlg were filed

by Robinson and denied by the local office, as set out-except the
denial of April 25, 1894,-in the decision of January 25, 1896 (supra).

On March 18, 1895, there was filed in the local office by Robinson
the following paper-

UNITI) STATES LAND OFFICE,
Los Angeles, Calif.

WILLIAM J. BUTLERt)
Vs. "Motion for Review & Appeal.

J. M. ROBINSON, 

'To the Hon. COMaiISSIONER OF TE GENERAL LAND OFFICE,
Washington, D. C.

Comes now the defendant J. M. Robinson and moves the Hon. Commissioner of the
flen'l Land Office for review and appeal from the decision of the Ion. Commissioner
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of the Gen'l Land Office of March 5th, 1895, dismissing said cause and demands inves-
tigation and review of same on the following grounds:

1st. That Commissioner erred by reason of the law and the facts & the whole
thereof.

2nd. That appeal was duly filed in time as shown by the records and files of office.
3rd. That if records do not show appeal in due form and in time, claimant charges

loss or abstraction of the same.
4th. Claimant avers the fact to be that appeal was xvritten, copied and attached

to papers and forwarded to local land office and the same was forwarded within the
40 days allowed in such cases, affiant believes they were forwarded to the local office
aboutthe last of February, 1894.

That this application is not made for delay but in good faith that justice may be
done claimant.

J. M. ROBINSON.
Subscribed and sweorn to before me this day of March, 1895.
(SEAL) P. P. BRUNER,

ANotay Publio in and for San Diego Co., Calif.

A copy of this paper was dly served on S. S. Knowles, the local
attorney of Butler. On March 18, 1895, Robinson also filed in thelocal
office final proof in the matter of his entry under the fifth proviso of
section 1 of the act of March 3,1891 (26 Stat., 1095). On May 11, 1895,
the resident attorney of Robinson filed, and duly served on Butler's
said attorney, an appeal from your office decision of March 5, 1895. In
said decision of June 12, 1895, your office, treating said paper as a
motion for review of its previous decision, considered the entire record
and held the notice of Robinson's appeal of March 1, IS94, from the
decision of the local office, not to have been duly served, denied what
it regarded as the motion for review, and declined to forward said
appeal of May 11, 1895, on the ground that the case had been closed
9 under Rule 48 of Practice." On June 13, 1895, your office notified
Mr. Keigwin, the resident attorney of Robinson, that the motion for
review had been denied, but made no allusion to its action concerning
the appeal from its previous decision. Under date of July 27, 1895, the
local office reported that Robinson was duly notified, "by registered
mail on the 21st ultimo," of your office decision of June 12, 1895, and
had since taken no action. On September 11, 1895, your office, having
discovered that it had failed to notify Mr. Keigwin of its refusal to for-
ward the appeal filed by him, in a letter () to the local office, after
briefly reviewing the history of the case, said-

In view of your report, and as no further action has been taken before this office;
said decisions of this office are considered final and the case is finally closed and
timber culture entry No. 2912 remains canceled.

Of this letter finally closing the case, and of its refusal on June 12,
1895, to forward to the Department the appeal filed by him May 11,
1895, your office notified Mr. Keigwin on the day of its date.

Robinson's only explanation of his delay in applying for certiorari is
that it was due to his surprise at the action of your office, to sickness, and
to inability to raise money to pay Mr. Keigwin to further prosecute the
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case and to communicate with the latter, by reason of his absence from
this city when the money had been raised, until about the middle of
November 1895.

The foregoing is the somewhat remarkable history of this case. It
appears therefrom that Robinson dly appealed from the local officers'
adverse decision of January 15, 1894, and that the paper filed by him
on March 18, 1895, whether regarded as a motion for review of your
office decision of March 5, 1895, or as an appeal therefrom, was filedin
time. Regarded as a motion for review, while pending said paper
stopped the running of time against the filing of an appeal (Rule 79)
from the decision last mentioned, and so brought the appeal filed May
11, 1895, within the time allowed for appeal. Or, regarded as an appeal,
said paper was sufficient for the protection of the rights of Robinson.
It further appears tat, as the Department held in its decision of June
9, 1896, Robinson had duly complied with the requirements of the tim-
ber culture law (luring the period covered by Butler's contest.

Had the appeal of Robinson, whether as of March 18, or May 11,
1895, come before the Department, as it should regularly have done, a
decision thereon, in the light of the events, must surely have been in
his favor, resulting in the cancellation of Butler's entry and the rein-
statement of Robinson's entry, which is the action the Department has.
actually directed. Should Robinson be now deprived of the fruits of his
years of faithful compliance with the timber culture law, by means of a
wrongful judgment by your office and the entry based thereupon, simply
because, when he had repeatedly failed to secure justice in the regular
and ordinary way, he delayed for the considerable period shown by the
record to invoke the somewhat extraordinary and only remaining rem-
edy of certiorari Or will the ends of justice be more nearly attained
by adhering to the action heretofore directed by the Department?
These are the general questions which now confront the Department.

'The contention of Butler's motion, hereinbefore- stated, was urged
by him in a motion filed by him December 31, 1895, to disinis Robin-
son's petition for certiorari, and was therefore before the Departmient
when certiorari was allowed, but it is not discussed in the decision of
Janunary 25, 1896 (supra), which granted the petition. Rule 85 of Prac-
tice is invoked by Butler in support of the proposition that only twenty
days after the denial of the right of appeal by your office are aillowed
within which to apply for certiorari. It is well settled that said rule
merely operates as a supersedeas for the time above indicated, and is
not a limitation upon the power of the Secretary to grant an applica-
tion for certiorari, even though not filed within that time (Denina v.
Doinenigoni, 18 L. D., 41; Henry D. Emerson, 20 L. D., 287).

The other branch of Butler's contention, namely, that his homestead
entry as successful contestant under your office, decision of March 5,
1895, and the alleged aches of Robinson in delaying to apply for cer-
tiorari, should have constituted a bar to the relief afforded Robinson by
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the Department, is- also not well grounded. In Denman v. Doieni-
goni, Stpra, in construing Rule 85 of Practice, the Department, in
connection with the holding therein, as hereinbefore indicated, said:

Rule 85 is a limitation on te tine within which the Commissioner of the General
Land Office is required to suspenl action on the case at issue, and after the expira-
tion of that time, if writ of certiorari has not been applied for, your office might
take such action as would preclude the granting of the writ, ut where there is no
evidence that such actionhas been taken, I find no authority i the Rules of Practice
to deny the application.

And in Henry D. Emersoln, supra, it was likewise said, that the rule
does not bar a party
from the right to invoke the supervisory authority of the Secretary at any tile
prior to the execution of the jdgment of the Commissioner.

The judgment of cancellation of Robinson's entry, and the allowance
of Butler's entry, were in no way brought about by Robinson, nor are
they connected with any aches on his part. This judgment and entry
both long antedated the denial of Robinson's right of appeal. They
were executed before neglect or omission of any kind in connection
with the application for certiorari is chargeable against Robinson. If
such judgment and entry could operate as a bar to certiorari in any
such case, or to the invoking of the supervisory power of the Secretary,
the injured party would be absolutely without remedy. This would be
a case of a wrong without a renedy, contrary to one of the fundamental
principles of jurisprudence. No action was taken by your office nor by
Butler after the denial of Robinson's right of appeal which in any way
changed the relation of the parties or the legal aspect of the case. No
right of an innocent third party is involved. The case is still between
the original parties litigant. Butler's only standing here at this time
is due to advantage he has taken of the unfortunate judgment of your
office, which upon an incomplete record and in ignorance of the true
status of the case, applied a rule which would not otherwise have been
applied. Butler, however, was not in ignorance of the true state of
the case. He knew of serious objections which might be urged to the
judgment of your office and against his entry. He had notice of Rob-
inson's appeal of March 1, 1894, and the appeal or motion for review of
March 18, 1895, before bhe made his entry. He took large chances
against the maintenance of the integrity of his entry. If he thereafter
made improvements upon the land, as he alleges, it was in full view of
the risk he had taken, and he can not now complain if he is the losing
party. Robinson's appeal or motion for review of March 18, 1895,
alone, should have been sufficient to cause the local offices to deny an
entry of the land by Butler until the same had been finally disposed of.

The only foundation for the charge of laches 'against Robinson is the
allegation of Butler that he has brought under cultivation a few acres
of the land since the denial of Robinson's right of appeal. The house
and stable, or at any rate the house, which he alleges he has built
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thereon, was erected before the time of such denial. The value of all
the improvements made by Butler on the land, he does not attempt to
show. Several parties make affidavit in behalf of Robinson that said
house is not worth to exceed $100, and that the new lands plowed or
cleared by Butler amount only to about two and one half acres. Be
this as it may, however, I do not think Butler's improvements, in con-
nection with the delay of Robinson in applying for certiorari, warrant
a judgment in favor of the former.

In view of the foregoing, and after very careful consideration of the
entire case, I am clearly of opinion that the ends of justice between
these parties require that the motion for review should be denied; and
it is so ordered.

CERTIFICATES OF LOCATION-SPECIAL ACT OF JUNE 6, 1894.

WESLEY MONTGOMERY.

An application for the issuance of certificates of location under a special act of Con-
gress authorizing and requiring the Commissioner of the General Land Office to
permit the person named therein " to enter one hundred and sixty acres of pub-
lie land subject to entry under the homestead law," must be denied, where the
act contains no provision in terms authorizing such action, and furnishes no basis
for the exercise of discretionary power in that respect.

Secretary Bliss to the Commissioner of tke General Land Office, April 30,
(W. V. D.) 1897. . (C. J. G.)

The act of Congress approved June 6, 1894 (28 Stat., 987), entitled
"An Act for the relief of Wesley Montgomery," is as follows:

That the Commissioner of the General Land Office be, and he is hereby, authorized
and required to permit Wesley Montgomery, of Adams County, State of Nebraska., to
enter one hundred and sixty acres of public land subject to entry under the home-
stead law, not mineral nor in the actual occupation of any settler, in lieu'of the
northeast quarter of section twenty-three, of township twenty-eight north, of range
fourteen west, in Iroquois county, Illinois, which land was entered by said Wesley
Montgomery on February twentieth, eighteen hundred and seventy-four, under the
homestead laws, in accordance with instructions of the Commissioner of the Geieral
Land Office to the register and the receiver of the date of August ninth, eighteen
hundred and seventy-three, the title to which laud failed because of a prior disposi-
tion of the same, which did not then appear upon the records of the Land Office:
Provided, hwover, That the said Wesley Montgomery shall not have made any other
entry of land of the United States under the homestead laws: And provided further,
That a final certificate and patent shall issue to the said Wesley Montgomery upon
such entry as be may make hereunder without proof of residence and cultivation.

Under date of January 4, 1896, the said Montgomery filed in your
office an affidavit wherein he requests, after stating his qualifications
under said act of Congress, that he be permitted, for the sake of greater
convenience and to avoid expense, to select and enter the land to which
he is entitled under the act, by a duly appointed agent or attorney.
He further requests, in order that he may have the full benefit of the
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provisions of said act, that he be permitted to enter the said land in
separate forty acre tracts, and that certificates be issued by your office,
authorizing him to make such entries in person or by a duly appoin ted
agent or attorney.

In the attorney's letter accompanying said affidavit it was contended
that, in view of the remedial nature of the said act of Congress it is
entitled to the broadest and most liberal application, "to the end that
the beneficiary may in a measure at least receive compensation for the
rights and property he was forced to relinquish through the acts of the
government agents." It was likewise contended that the Commissioner
of the General Land Office is vested with discretionary authority to
determine the manner in which the said act may be carried into effect.

In alleged support of the above contentions a number of grants made&
under Indian treaties, or by acts of Congress, are cited as being sub-
stantially analogous to that made to Montgomery, and under which-
grants certificates or scrip were issued. Reference is also made to a
number of departmental decisions authorizing the cancellation of scrip
of larger denomination and the reissue of same for smaller tracts.

In a letter dated March 20, 1.896, your office declined to comply with
the petitioner's request. A motion for review of this decision was filed,.
which was denied by your office on April 13, 1896.

An appeal has been filed in this Department.
In your office decision of March 20, 1896, it was held that the act of

June 6, 1894, supra, contemplated an entry by Montgomery under the
homestead law; that it was not the intention of the act to give him any
broader right to the land to be selected and entered thereunder, than
he had to the land on which he had settled and resided, with the excep-
tion that he was relieved from the conditions of said homestead law in
the matter of residence and cultivation.

On the other hand it is contended by the appellant that the words
employed in the act, " subject to entry under the homestead law," refer
to the land to be entered, not to the right of entry, and were used sim-
ply to designate the character of the land granted; that they do not
refer to the manner of entry. Attention is also called to the fact that.
the bill as at first presented contained the words, "to enter, under the
homestead law." From this it is argued that the object of amending
the bill was to permit Montgomery to take one hundred and sixty acres
of land without any qualification as to how said land was to be entered.

While, as contended by the appellant, the only condition or restric-
tion contained in the act for his relief against the exercise by him of
the right granted, is that he " shall not have made any other entry of
land of the United States under the homestead laws," yet, at the same
time, the only privilege granted or exception made in his case from the.
regular homestead etrymal, is that " a final certificate and patent
shall issue to said Montgomery upon such entry as he may make here-
under without proof of residence or cultivation." To accord the appel-
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lant privileges not specifically granted by the act, simply because they
are not specifically forbidden, would e as unwarranted as to impose
certain requiremneilts upon iii simply because the said act does not
specifically except him therefrom. No authority can be derived from
the act of relief for the issuance of certificates of location or scrip, and
the language of said act furnishes no basis for the exercise of discre-
tionary power in that regard. The act in my opinion provides for the
entry of one hundred and sixty acres of public land subject to entry
underthe homestead law, the entryman only being excepted from certain
conditions enumerated in the provisos to said act. This view would
seem to be substantiated in one of the said provisos wherein the words
" such entry" are employed, those words evidently having reference to
the prospective entry provide(l for in the granting clause, and thus
contemplating only one entry thereunder.

In view of the conclusion herein reached it is unnecessary to con-
sider the cases cited by appellant, they not being deemed particularly
applicable to-the case under consideration.

The real question involved in Montgomery's application is as to the
authority of your office, under the act, to issue certificates at all,
regardless of whether they are for forty acres or one hund ed and sixty
acres. Hence, the request in the said appeal for the issuance of one
certificate must also be denied. There is no authority in the act of
relief for the issuance of certificates as requested, the party being
entitled according to the language of the act to land only, unless the
operation of said act is to be extended beyond its words, which, in view
of the fact that such construction is not necessary to render effective
the provisions of the act, would seem to be unwarranted.

Your office decision, to the extent of matters herein considered, is
hereby affirmed.

APPLICATION FOR SURVEY ERRONEOUS MEANDER.

N. F. KELLY.

An order may properly issue for the survey of a tract of land omitted irom the orig-
inal survey through the erroneous meander of a slough instead of a river proper.

Secretary Bliss to the Conanissioner of the General Land Office, liay 3,
(W. V. D.) 1897. (W. A. .)

By your office letter of March 16, 1897, was transmitted for depart-
mental action the application of N. F. Kelly for the survey of a tract of
land on the St. Francis river, in section 11, T. 18 N., R. 8 E., 5th P. M.,
Missouri.

It appears from the application and the accompanying affidavits that
there is a tract of insurveyed land containing about fifty-three acres in
the southeast quarter of said section 11, not subject to overflow, and fit

-for agricultural purposes; that there are trees thereon about one or two
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hundred years old; and that tie configuration of either shore of the
naii-land as not materially changed since the original survey of the

water front on the main-land in 1848. The affidavit of F. Kinsolving,
surveyor, shows that he has surveyed this land; that it lies wholly on
the Missouri side of the river and is separated from the main-land by a
narrow slough, which, at the time of his survey, contained o water;
that the channel of the river is northwest of this land and is from thirty
to seventy-five yards wide and four to eight feet deep; and that the
United States deputy surveyor meandered the slough, instead of the
eastern shore of the river proper, thus omitting the land in question
from the official survey.

The land immediately adjoining said tract on the south and east is
owned by Kelly, the applicant, who alleges that until recently he
thought he owned the tract in question.

This case is similar to that of Horne v. Smith (159 U. S., 40). In
that case it appeared that Horme had received a patent for lot 7 of sec-
tion 23, and lots and 2 of section 26, T. 29 S., 11. 38 E, Tallahassee
meridian, Florida, containing 170.42-acres according to the official plat
of survey. The official plat showed that sections 23 and 26 were frac-
tional sections bordering on the Indian river. On the plat a meander
lineran through the sections from north to south, the Indian river being
on the west thereof. It was shown, however, that a bayou had been
meandered instead of the river proper, and that between the bayou
and the river was a tract of unsurveyed land containing about six
hundred acres.

It was held that notwithstanding the fact that the official plat
showed the Indian river to be the western boundary of the land
patented to Horne, the bayou was the actual boundary and the unsur-
veyed land between the bayou and the river proper did not pass to him
under his patent.

I am of the opinion, under the showing made by Kelly and the ruling
of the supreme court in the above cited case, that the tract here
involved should be surveyed and disposed of as government lands, and
it is so ordered.

sU11VE YOR GENERAkL-MINING CLAIM-SECTION 452 R. S.

JOHN S. M. NEILL.

A surveyor-geiieral, who orders and approves the survey of a mining claim, is dis-
qualified as an applicant therefor under the provisions of section 452 R. S., and
the departmental regulations thereunder, while holding such office.

Secretary Bliss to the Commissioner of the General Land Office, lfay 3,
(W. V. D.) 1897. (E. B., Jr)

By its decision of February 25, 1896, your office affirmed the decision
of the local office rejecting the application of John S. M. Neill offered
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October 31, 1895, for patent to the Gold Mountain lode claim, survey
No. 4653, Helena, Montana, land district, on the ground that it had not
been satisfactorily shown that the land embraced in said claim was
known to contain a valuable mineral bearing vein or lode at date of
the application for patent to either the Cutler or the Samuel S. Richards
placer mining claims, mineral entries Nos. 130 and 791, respectively,
which were patented January 25, 1875, and January 31, 1883, respec-
tively, and conflicted with said lode claim throughout nearly its entire
area.

Your office further found from the record in this case " that the order
of the survey No. 4653, the approval thereof, and the application for
patent thereon, were made by John S. M. Neill," and that such order,
approval, and application, were made by him while he was United
States surveyor-general of Montana; and thereupon held that as such
surveyor-general be could not "legally order or approve the. survey of
his own mining claim, nor be allowed to file an application for patent
therefor," citing section 452 of the Revised Statutes, and case of Her-
bert McMicken et al. (11 L. D., 96) and circular instructions of Septem-
ber 15, 1890 (1L L. D., 348). From the decision of your office said Neill
appeals, assigning error as follows:

First. It was error to bold that the lode claim did not contain a valuable mineral
bearing vein at date of application for patent to placers without giving applicant
an opportunity by hearing or otherwise, to demonstrate that fact.

Second. It was error to hold that a surveyor-general (the applicant in this case)
could not legally order or approve the survey of this mining claim from the record
presented in the abstract of title, and the additional evidence on file in the Depart-
ment relative thereto.

Third. It was error to hold that the inhibition of Seo. 452 of the Revised Statutes
is applicable to mineral lands.

The records of the Department show that John S. M. Neill was
appointed U. S. surveyor-general of Montana May 28, 1894, and that
he still holds that office. Appellant admits that be is and has been
since the date last above mentioned, such surveyor-general. The record
in the case shows that the order for said survey was made by him May
7, 1895, that the survey was commenced thereunder May 20, and com-
pleted May 22,1895, byU. S. deputy mineral surveyor George 1K. Reeder,
and was approved by said Neill as said surveyor-general on August 10,
1895.

Section 452 Revised Statutes reads-
The officers, clerks, and employees in the General Laud Office are prohibited from

directly or indirectly purchasing or becoming interested in the purchase of any of
the public land; and any person who violates this section shall forthwith be removed
from his office.

In construing this section in the case of Herbert McMickeu et al.
(10 L. D., 97), involving certain timber land entries made by McMicken
and others while employees of the United States surveyor-general's
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office of the then Territory of Washington, and therefore held for can-
cellation by your office, the Department held (syllabus):

The disqualification to enter public lands contained in section 452 R. S., extends
to officers, clerks, and employees in any of the branches of the public service under
the control and supervision of the Commissioner of the General Land Office in the
discharge of his duties relating to the survey and sale of the public lands.

A timber land entry made by an employe in the office of the surveyor general of
the district in which the land is situated is illegal and must be canceled.

This decision the Department affirmed on review (11 L. D., 96), and
directed the formulation of a circular in accordance with the con-
struction of law therein. Such circular, dated September 15, 1890, as
approved by the Department, is found at page 348 of 11 L. D. After
setting out the section of the Revised Statutes (452) nder consider-.
ation and referring to the decisions above cited, the circular concludes:

In accordance with said decision, all officers, clerks, and employes in the offices of
the surveyors-general, the local land offices, and the General Land Office, or any per-
sons, wherever located, employed nnder the supervision of the Commissioner of the
General Land Office, are, during such employment, prohibited from entering, or
becoming interested, directly or indirectly, in any of the public lands of the United
States.

It was clearly intended that the srveyors-geueral themselves should
come within the prohibition declared by said circular. The reasons
which bring the clerks and employes of the offices of the surveyors-
general under such prohibition operate with stronger force to include
the surveyor-general. For demonstration see sections 2223 to 2234,
inclusive, and section 2325, Revised Statutes.

It is unnecessary to consider the question sought to be raised by
the first assignment of error. Section 452, as heretofore construed by
the Department, which construction I approve and reaffirm, required
that Neill's said application for patent should be rejected. The deci-
sion of your office is affirmed in accordance with the foregoing.

FRANCIS ADKINSON.

Motion for review of departmental decision of December 26, 1896, 23
L. D., 590, denied by Secretary Bliss, May 3, 1897.
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CERTIFICATION OF LANDS-ACT OF AUGUST 3, 1854.

STOKES V. PENSACOLA AND GEORGIA R. R. Co.
Under the act of Angust 3, 1854, a certification of lands to a State, on account of

a railroad grant is no bar to the subsequent dispositi on of said lands, if they
in fact lie wholly outside of said grant, and hence are not of the character
granted.

Secvetary Bliss to the Commissioner of the General Land Office, ]Iay 3,
(W. V. D.) 1897. (J. L. McC.)

Peter Y. Stokes has appealed from the decision of your office, dated
July 10, 1895, refusing to recommend that suit be instituted to set aside
the certification of fractional section 29, T. 6 N., 1. 22 W., Montgom-
ery land district, Alabama, to the State of Florida for the benefit of the
Pensacola and Atlantic (ow Pensacola and Georgia) Railroad Com-
pany.

How it came to pass that a tract in Alabama was certified to the
State of Florida is fully explained in your office decision appealed from,
and a recital of the facts relative thereto is not at this time necessary.

Stokes made homestead entry of the tract (together with the W. J of
the W. J of Sec. 20, adjoining) on June 13, 1892. How it came about
that the local officers allowed him to make entry of a tract that had
long before been certified for the benefit of a railroad company does not
clearly appear from the record before me.

There seems to be no doubt from the statements contained in your
decision appealed from, that the land in controversy was improvidently
and erroneously certified. But your office holds that, inasmuch as said
certification was made more than thirty years ago, and as the grant has
been adjusted by your office (in 1888), it is not proper to make demand
upon the grantees for a reconveyance of the land, or to recommend that
suit be instituted for its recovery.

Stokes has appealed, setting forth the fact that the local officers at
Montgomery allowed him to make homestead entry of the land; that he
has resided upon the same in good faith; that he has spent nearly all he
possessed in money, personal property and labor, together with the
labor of his family, in improving said lands; and that to dispossess him
would reduce him to destitution. A copy of the appeal was duly served
upon the proper officer of the railroad company, who endorsed the same
as follows:

Service of this is hereby acknuowledged this 30th day of November A. D. 1895; but
for the information of the applicant I state that the Pensacola and Atlantic Railroad
Company sold this land on the 30th day of August, 1883, to Milligan Chaffee & Co.
(prior to the applicant's homestead entry), who should be notified.

Your office bases its refusal to recommend the institution of suit upon
the departmental decision in the matter of the Hannibal and St. Joseph
Railroad Company (1O L. D., 610). I observe, however, what appears to
be a distinction between that case and the one now under consideration.
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In that case the Department held (see syllabus):

Proceedings under the act of March 3, 1887, for the recovery of title to lands erro-
neously certified are not authorized where, long prior to the passage of said act, the
grant had been declared by competent authority to be adjusted.

Such is not the fact in the case at bar, where, as stated in said decision
of your office appealed from: "It appears that the grant in question
was adjusted by this" (your) "office in 1888.?' Another difference not
without weight between the Hannibal and St. Joseph case and the case
at bar is that in the former (see page 111,) "No one is setting up claim
to any of the lands now discovered to have been erroneously certified."

Your office decision cites also the departmental decision in the case
of Houlton v. The Chicago, St. Paul, Minneapolis and Omaha Railway
Company (171I. D., 437). In that case, however, the adjustment had
been formally declared by the Department to be closed. Moreover,
Houl.ton was merely an applicant to enter, and his application was
rejected by the local officers; while in the case at bar the local officers
allowed Stokes to make entry of the land.

Under these circumstances, I am not inclined to accept the view
expressed by your office, that the Hannibal and St. Joseph case and the
Moulton case (supra) constitute precedents that should control the
action of the Department in the case now under considerations In my
opinion, the grant for the benefit of the Pensacola and Georgia Rail-
road Company can not properly be considered as having been finally
adjusted, and this Department still has jurisdiction to dispose of the
question here in issue.

The case at bar would appear to be one in Which the act of Congress
approved August 3, 1854 (10 Stat., 346), may properly be applied. Said
act provides:

That in all cases where lands have been, or shall hereafter be, granted by any law
of Congress to any one of the several States and Territories; and where said law
does not convey the fee simple title of sch lands, or require patents to be issued
therefor; the lists of such lands which have been or may hereafter be certified by
the Comnmissioner of the General Land Office, under the seal of said office, either as
ariginals, or copies of the originals or records, shall be regarded as conveying the
fee simple of all the lauds embraced i such lists that. are of the character contem-
plated bysnchl act of Congress, and intended to begrantedi thereby; b tbwhere lands
embraced in sch lists are not of the character embraced by sch acts of Congress,
and are not intended to be granted thereby, said lists, so far as these lands are con-
cerned, shall be perfectly null and void, and no right, title, claimn, or interest, shall
be conveyed thereby.

In the case at bar, fractional section 29, embraced in the list certified
to the State of Florida for the benefit of te Pensacola and Atlantid
Railroad Company, being wholly outside the limits of the grant for the
benefit of said road, and not of the character intended to be granted
by Congress, said certification was perfectly null and void, and no
right, title, claim, or interest was conveyed thereby, and the action of
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the land department in iucluding it within the lists certified was inef-
fectual. (Weeks v. Bridgman, 159 U. ., 541.)

In view of the said act of 1854, and of the decision of the supreme
court in the ease cited, there would appear to be no necessity for suit
to set aside the certification in question for the reason that the same
was and is a void act, wholly ineffectual to prevent the proper disposi-
tion of the land by this Department; and I am of the opinion that upon
the showing made patent should issue to Stokes for the same, The
recommendation for suit as requested by him is therefore unnecessary,
and you will issue patent to him for the land upon proper showing as
to compliance with the law.

HOMESTEAD CONTEST-ABANDONMFKNT-P'INAI PROOF.

WILSON v. LEFREINER.

After the expiration of five years under a homestead entry a charge of abandonment
and change of residence will not be entertained against the same, in the absence
of an allegation that the entryman failed to comply with the law as to residence
and cultivation during the statutory period.

A charge of failure to submit final proof within the statutory period of seven years
from the date of the entry states no canse of action against an entryman that is
entitled to the additional year conferred by the act of July 26, 1894.

Seeretary Bliss to the Commissioner of the General Land Office, liay 3,
(W. V. D.) 1897. (C. J. W.)

July 31, 1888, Edward.Lefreiner made homestead entry No. 11372 for
SW. 4 of SW. 1 Sec. 26, W. NW. i and NW. SW. , Sec. 35, T.
163 N., 11. 56 W., Grand Forks, North Dakota.

On May 19, 1894, David Wilson filed contest charging that the entry-
man had abandoned the tract and changed his residence therefrom for
more than six months next prior to the date herein; that said tract is
not settled upon and cultivated by said party as required by law; that
he sold his improvements on said land some time in November, 1893, to
one C. W. Andrews for a valuable consideration and Andrews has no
homestead entry right to use on said land, having already exhausted
the same, but is holding said improvements for the sole purpose of
speculation.

Hearing was had and the local officers found that the entryman had
abandoned the tract.

Your office by letter "HI" of February 2, 1895, advised the local
officers that said decision could not become final, for the reason that
the allegations in the contest affidavit were insufficient, and their
decision was reversed. On October 15, 1895, Wilson offered a second
affidavit of contest, which was refused by the local officers, for the
reason that the same failed to state a cause of action, there being no
allegation that the abandonment occurred before the expiration of five
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years from date of entry, and for the reason that the allegation tat
the etryman had failed to offer final proof within seven years, from
date of entry was premature, the time within which final proof could
be offered not having expired.

From this decision Wilson abpealed, and on January 9, 1896, your
office affirmed the local officers. Wilson has made further appeal to
the Department. The only question presented is whether or not the
last affidavit offered states a cause of action. It charges that-

The entryman has wholly abandoned said tract and changed his residence there-
from for more than the past six months. Has sold his improvements he had upon
the above land to one C. W. Andrews, who has had them removed from the land, and
that said Edward Lefreiner has failed to offer final proof for above land within the
statutory period of seven years from date of his original homestead entry as required
by law.

There is no allegation that the entryman had not complied with the
law as to residence and cultivation for the period of five years as pro-
vided in section 2291 B. S. Compliance with this section authorizes
final proof after removal from the land. Lawrence v. Phillips (6 L. D.,
140). Thomason v. Patterson (18 L. D., 241). As to the time in which
final proof must be offered, under the act of July 26, 1894 (28 Stat.,
123), he had eight years instead of seven within which to offer final
proof, and it is not alleged that the eight years have expired. The
affidavit states no cause of action, and your office decision is affirmed.

PRACTICE-3o1TION FOR REVIEW-NE W CONTEST.

CALLICOTTE V. GEER (ON REVIEW).

A cause of action arising after tile hearing before the local office, and during the
pendency of appeal therefrom, cannot be made the basis of a motion for the
review of the departmental decision rendered o the appealed case.

Secretary Bliss to the Oomnissioner of the General Land Office, allay 3,
(W. V. D.) - 1897. (C. J. W.)

September 23, 1893, defendant M. W. Geer made homestead entry,
No. 607, at Perry, Oklahoma, and on same day, J. W. Callicotte filed
affidavit of contest against said entry, alleging prior settlement.

A hearing was had on September 23, 1895 and a decision rendered
by the local officers, in which the cancellation of the entry was recoin-
mended.

Defendant appealed, and. on September 18, 1895, your office affirmed
the decision of the local officers and held said entry for cancellation.
Defendant made further appeal, and on January 18, 1897 (24 L. ).,
135), your office decision was affirmed. Geer files a motion to reopen
the case, based on the alleged abandonment of the land by plaintiff
since the trial of the case in the local office. The case was considered
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by your office on appeal from the decision of the local officers, on the
basis of the record of facts presented with the appeal. On appeal to
the Department, it was considered here under the same record of facts.

The motion is based on facts alleged to have occurred since the
hearing, and which if they. constitute a cause of action, constitute a
cause separate and istinct from the one tried. A cause of action
arising after the hearing before the local officers and pending an
appeal, cannot be made the basis of a motion for review of the decision
rendered here on the appealed case. This is a necessaryrule, and well
settled. Under it, the motion for review must be and is denied.

In this case, however, the decision itself provides for the protection
of defendant's rights in the event the plaintiff fails to exercise his
right of entry. Your office decision, which was affirmed and is of
force, provides that plaintiff be allowed thirty days within which to
show his present qualifications and make entry of the land; and in
the event he does this, the entry will be canceled, but if lie fails to do
so, defendant's entry will remain intact.

This affords him all the protection to which be is entitled as the next
settler, in order of time, on the tract involved.

PRACTICE-MOTION FOR REVIENV-INTERLOCUTORY ORDER.

LEE . KUHLMAN.

There is no authority in the rlles of practice for the review of an order .of the
Secretary of the Interior directing a learing. A revocation of such order should
be sought through an application to the supervisory authority of the Secretary.

The conviction of a person on a charge of perjury committed in a case where another
party is an applicant for land, and the issue is "soonerism," and such person
testifies that ieither he, nor such applicant, were in the territory within the
prohibited period, is not necessarily conclusive as to such person's qualification,
though affecting his credibility as a witness.

Secretary Bliss to the Conmissioner of the General Land Office, May 3,
(W. V. D.) 1 1897. (A. E.) (G. B. G.)

Ol February 20, 1897, 11. George Kuhlinan, one of the parties to the
above entitled cause, filed in this Department a petition for re-review
of departmental decision, dated November 12, 1896, ordering a hearing
to determine whether Lee was a settler upon the land in controversy
on May 25, 1893. The land involved is the SE. of Sec. 4, T. 11 N.,
R. 3 W., Guthrie, Oklahoma.

A motion for review of said decision of November 12, 1896, as
denied by the Department on December 26, 1896, on the ground that
said decision was interlocutory in character and therefore not review-
able.

It is now urged that this was error and it is further contended by
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the petitioner that Robert J. Lee was convicted of perjury in the
district court in and for Oklahoma county, Oklahoma Territory, for
swearing to facts necessary to make him a qualified entryman for land
in: the Territory of Oklahoma: That therefore the Department should-
accept such conclusion as a final finding that Lee was a "sooner" and
not qualified to make entry of the land in controversy, even should the
evidence t the hearing to be held show that he was a settler upon
the land when Kuhlman filed the relinquishment of Couch.

To the first proposition the Department after further and full con-
sideration of the matter adheres. There is no authority in the rules of
practice for review of an order of the Secretary of the Interior direct-
ing a hearing. It is true that by virtue of the supervisory authority
with which that officer is clothed by law, such showing might be made
as would induce him to revoke such an order, but no such showing is.
here made.

The second contention may be treated as alleged reasons why the
ruling of the Department in the matter of the aforesaid interlocutory
order was erroneous.

These reasons have been carefully considered and they do not afford
a proper basis for the intervention of supervisory authority.

The copy of indictment filed by the petitioner, Kuhlman, shows that
Lee was charged with having committed perjury at a hearing before
the local office, held July 1, 1892, in the case of Aaron B. Jones .
Ernest L. Lawrence. The indictment substantially charged that Lee
falsely swore that Lawrence and he (Lee) were not in the Territory
during the prohibited period. On this indictment Lee was convicted.
At the hearing at the local office, at which the perjury was alleged to
have been committed, the qualifications of Lawrence, and not Lee,`
were in issue.

As to whether a person claiming land has entered the Territory dur-
ing the period prohibited so as to disqualify him from making entry, is-
a question which is properly determinable by the Department, and:
even though Lee were convicted in that case, such conviction would
not necessarily disqualify him from making entry in this case.

The judgment of the court in this matter is not conclusive and being
persuasive merely would go to Lee's credibility as a witness and can be
brought to the notice of the local officers at the hearing.

It may be that Lee has not exhausted his remedy in the criminal
court on the indictment against him for perjury. Or it may be that he
has been confined in the penitentiary in execution of the conviction-
and judgment, and in this latter event a question of abandonment as a
matter of law would arise which can not now be discussed in view of
the uncertainty of the record.

The petition is denied and the order contained in the decision of
November 12, 1896, together with the instructions contained in the,
decision, will be carried out.

10671-VOL 24-26
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PRACTICE-CONSOLIDATED CASES- llEVIEW-APPEAL.

BULLARD V. PRESCOTT.

Where two or more cases, involving the same tract of laud, have been consolidated'
and considered together, notice of appeals from, or motions for review of, the
decision rendered must be served upon all parties in interest.

Secretary Bliss. to the Commissioner of the General Land Offiee, Allay 3,
(W. V. D.) 1897. (R.: W.: H.)

I have considered the appeal of Ormsbee W. Bullard from your office
decision of January 27 1896. This decision rests upon the cases of
R. D. Prescott v. The Heirs of George S. Bidwell, deceased, and Orms-
bee W. Bullard v. R. D. Prescott and The Heirs of George S. Bidwell,
deceased, which came up to your office separately, but were consoli-
dated and considered together. Said decision sustained the contest of
Prescott, dismissed that of Bullard, and held for cancellation George S.
Bidwell's timber-culture entry, No. 1334, for the NW. 1 of Sec. 9, Tp.
101, B. 61 W., Mitchell, South Dakota.
- Bullard aud the heirs of Bidwell were notified of said decision and

of their right of appeal.
Notwithstanding the consolidation of the cases by your office decision,

the parties whose interests were adversely affected failed to take notice
of such consolidation in their subsequent proceedings.

Frank A. Bidwell,. a son of George S. Bidwell, one of the heirs,
assuming to act for said heirs, filed a motion for a review of your said
office decision. but served no notice of said motion upon Bullard.

Bullard appealed from your said decision, but served no notice of his
appeal upon the heirs of George S. Bidwell.

It frther appears that, before Bullard's appeal came before the.
Department for consideration, your office-acting upon Bidwell's motion
for review-by its decision of April 22, 1896, had reviewed, reversed
and vacated its said decision of January 27, 1896.

In the case of Gray v. Ward et al. (5 L. D., 410), it is held:

Where there are several parties to a suit pending in your office, and a final decision
has been rendered adverse to the rights of two or more of the parties to the suit, the
filing of an appeal by one of the parties will not preclude the hearing of a motion for
a review by another party to the record asking a reconsideration of the decision so
far as the same may affect his rights.

But in the case just cited there was no failure on the part. of the
party appealing or the party asking a review to serve the proper notice
upon all parties to the suit.

Our Rules of Practice require " due notice to the opposite party of
motions for review, as well as of appeals. (Rules 76 and 93.) Where
two or more cases, involving the same tract of land, have been consoli-
dated and considered together, notice of appeals from, or motions for,
review of, the decision rendered must be served upon all parties in
interest.
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7 Your office was- without jurisdiction to act upon F. A. Bidwell's
motion for review of its decision of January27, 1896, in the absence of
notice to Bullard, a party in interest; and your subsequent decision of
April 22, 1896 is hereby declared void and of no effect.

The appeal of Bullarc-notice of which was -not served upon the heirs
of Bidwell, the entryman-is dismissed.

The parties whose interests are adversely affected by your office
decision of January 27, 1896, will be allowed to proceed by motion for
review, appeal, or otherwise, as they may elect, upon due notice to all
parties in interest, as if your said decision of April 22, 1896, had never
been rendered.

STONE LAND-P-LACER LOCATION-APPLICATION.

HAYDEN V. JAMISON.

Prior to the passage of the act of August 4,1892, there was no authority to locate
and purchase lands chiefly valuable for building stone under the placer mining
laws;. :'

Secretary Bliss to the Commigissioner of the Geherat Land Of.ice, Alay 5;
(W. V. D.) 1897. (C. J. W.)

- This case involves the SW. - of Sec. 6 T. 3 N, R. 70 W., Denver
land districts Colorado.

The record shows that'on the 24th day of September, 1889, Thomas
Jamison made homestead entry for the above described tract.
- On the 18th of September, 1889, Benjamin 'Hayden, the ontestant-
appellant, with others, made a placer mining location for one hundred
and twenty acres of the land afterwards entered by Jamnison, -and on
the 10th of January, 1890, having purchased the interest of the other
locators, he. applied to file his mineral application therefor. This appli#
cation was rejected on account of the prior allowance of the homestead
entry of Jamison; whereupon the mineral claimant filed a protest
against the entry of the defendant-respondent; alleging that the land
was more valuable for mining than for agricultural purposes and that
the entryman had failed to comply with the law as to settlement and
improvements.
* A hearing having been had on the issues thus joined, the local offi-
cers dismissed the contest; upon appeal your office decision of Novem-
ber 4, 1890, was rendered wherein you reversed the action of the local
officers and, after going into the merits of the case, found as a fact
that the land was more valuable for its minerals, and held the home-
steaa entry for cancellation.

September 8, 1892, the Department, on appeal by Jamison, affirmed
the action of your office (15 L. D., 276)..

March 7, 1893, on review, the former decision was adhered to, but on
June 21, 1893 (16 L. D., 537), the case then being before the Depart-
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ment upon motion for re-review., reversed its former action and ordered
a. hearing to determine
the haracter of the land, its capacity for agriculture and the nature, value and
extent of all deposits of a stone or mineral character found thereon, and re-adjudi--
cate the question in the light of the evidence thus obtained.

This course was pursued because of the allegation of the presence of
valuable deposits other than building stone, as gypsum and fire clay,
and on account of the value of the land ($300,000) as shown in the last
mentioned decision of the Department,

A new hearing having been had in pursuance of the above order of
the Department on the 21st of April, 1894, the local officers rendered
their decision wherein they recommended the dismissal of the contest.

On the 8th of October, 1894, your office decision affirmed the action
of the local officers and further appeal by the contestant-appellant
brings the case before the Department.

An examination has been made of the voluminous record in this
case. It is shown that the chief value of the land is for red sand stone
suitable for building purposes, paving, and curb stones. The attempt
to show gypsum, limestone, or a deposit of fire clay, is not supported.
by the evidence.

It appears that Jamison, the entryman, has built a frame house and
stone barn on the land. He has ploughed some, but not much, owing
to the character of the land, and has done some fencing and dug two
wells. It is further shown by the evidence that the land has some
value for grazing purposes and some timber.
- The various applications for this tract were made prior to the pas-
sage of the act of August 4, 1892, providing for the disposition of lands
chiefly valuable for building stone under the placer mining law, and
therefore, the mineral claimant can secure no rights by reason of that
act, but his rights must be adjudicated by the law as it stood at the
time these claims were initiated.

In the case of Simon Randolph (23 L. D., 329), it was held that prior
to the passage of the act of August 4, 1892 (27 Stat., 348), there was no
authority to locate and purchase lands chiefly valuable for building
stone under the placer mining laws, and that under the provisions of
section one of said act, no rights are secured prior to application to
enter, and if at such time the lands are not subject to entry the claim
under said act nust be rejected. On review (23 L. D., 516) this deci-
sion was vacated, and another decision substituted therefor, based on
a changed status of the facts, but the legal principles announced in
the first decision were not reversed. Randolph had discovered, located
and surveyed a valuable quarry of building stone, and after location,
made application to purchase, and tendered the purchase money. This
application to purchase and tender of the purchase money was made
June 29, 1893, and therefore after the act of August 4, 1892, was opera-
tive.. His claim was rejected in the decision of October 3, 1896, for
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the reason that the land was in reservation and not subject to entry at
the time of his application. The application of Randolph was still
pending when the reservation ceased, and the question being between
Randolph and the government alone, it was held in said last decision
that Randolph should be allowed to perfect his title by purchase and
entry under the provisions of said act of August 4,1892. The rule was
adhered to, as announced in letter of instructions (23 L. D., 322), that
under the act of August 4, 1892, no right attaches in favor of the
entryman until he makes application to enter. In the present case
Jamison had a homestead entry of record on the 24th of September,
1889 before Hayden filed his mineral application and his priority of
right is unaffected, by the subsequent application of Hayden-he hav-
mng failed to show that the land was in fact mineral in character.
Hayden initiated no right under the act of August 4,1892, by filing his
mineral application January 10, 1890.

The decision appealed from is therefore affirmed.

TOWN LOTS-SALE AT TIlE TOWNSITE.

BASIN CITY.

In the interest of the government and intending purchasers, a sale of town lots may
properly take place at the townsite, under the personal charge of the local
officers.

Secretary Bliss to the Commissioner of the General Land Office, Allay 5,
(W. V. D.) 1897. (P. J. C.)

I am in receipt of your letter (C(GI') of May 4, 1897, in relation to the
public sale of lots in the town of Basin City, Wyoming.

It appears from your said letter that the residents of Basin City have
complied with the requirements of the statute in regard to securing a
towusite on the B. of the NW. 4 and the W. J of the NE. i of Sec. 21,
Tp. 51 N., R. 93 W., th P. M., and notice has been published of a
public sale of lots in said townsite, to take place at the local office at
Buffalo, Wyoming, July 24, 1897.
I It appears that your office is in receipt of a petition from the resi-
dents and lot claimants in Basin City, representing that it will be of
material benefit to the government and a great accommodation to the
people interested to have the sale take place in Basin City, and their
prayer is that this may be done. The register and receiver forwarded
the petition with the recom-imendation that the request be granted.

In your said office letter it is said:
I believe that the interests of the government and of the people of Basin City

would be best protected and subserved by holding the sale at the townsite as peti-
tioned for; but I think the authority of law for ordering the local officers away
from their office to make such a sale is doubtful, and I have concluded to submit
the matter for your instructions.
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It has been the practice of this office to order registers and receivers to hold public
sales of lots within townsites at the townsites when in its discreation it was found
best to subserve the interests of the parties concerned. In the ease of Pagosa Spring's
townsite, in Colorado, made under sections 2380-81 of the Revised Statutes, by letter
of November 19, 1884, Assistant Commissioner Harrison directed the local officers at
Durango, Colorado, to proceed to the toxvusite to hold a sale of the lots; also, oh
July 27, 1893, Commissioner Lamoreux, with the approval of Acting Secretary Sims,
gave like directions to the local officers at Seattle, Washington, in the case of the
townsite of Port Angeles. Washington, made under said sections 2380-81 of the
Revised Statutes.

I concur in the opinion that the interests of all concerned in this sale
will be best subserved by having the sale on the towusite, and that it
would be a matter of great expense and iconvenience to intending
purchasers to be compelled to go to the local office, with no corresponds
ing benefit to either them or the government.

You are therefore directed to instruct the local officers to have the
sale of these lots take place at the townsite, and for this purpose they
will be permitted to go to Basin City and personally conduct the same.
For the purpose of complying with the law in regard to the published
notice of the sale, you will take such action as may be deemed advisable
in contemplation of this order.

RAILROAD LANDS--CONTESTANT-SECTION 3, ACT OF SEPTEMBER 29,
1890.

PATTON . CLAUSSEN.

No right is acquired by a contest against an entry of lands reserved on account of a
railroad grant, that will defeat the right of the cntryman, who is in possession
as a licensee, to purchase the land under the provisions of section 3, act of Sep-
tember 29, 1890, and the amendatory act of January 23, 1896. :

Secretary Bliss to the Commissioner of the General Land Office, M1ay 5,
(W. V. D.) 1897. (F. W. C.)

Cuna A. Claussen has appealed from your office decision of October
12, 1896, sustaining the action of the local officers in rejecting his appli-
cation to purchase, under the provisions of the acts of September 29,
1890 (26 Stat., 496), and January 23, 1896 (29 Stat., 4), the S. I of the
NW. I, the NW. of the SW. and the SW. -of the NE.4 of Sec. 1;
T. 3 N., R. 17 E., Vauconver land district, Washington.

It appears that this tract is within the limits of the withdrawal of
August 13, 1870, upon the filing of the map of general route of the
main line of the Northern Pacific Railroad, opposite the unconstructed
portion of the road between Wallula, Washington, and Portland, Ore-
gon. It is also within the fifty-mile or indemnity limits as adjusted to
the line of definite location of the branch line of said road across the
Cascade mountains.

Although the portion of the road between Wallula and Portland was
not constructed, the reservation made on account of the grant con-
tinued until the passage of the forfeiture act of September 29, 1890
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(supra). Notwithstanidinig this reservation, it appears that the local
officers, on November 25, 1887, permitted Claussen to make homestead
entry of the land, ad, on October 19, 1889, Elwood F. Patton initiated
a contest against said entry, alleging that Claussen had never estab-
lished a residence upon the land.

It must be apparent from what has been said that the allowance of
the entry by Claussen was in violation of law, and that the contest by
Patton should never have been permitted to proceed to hearing; but
hearing was had upon said contest and the case prosecuted by appeal
to this Department, resulting in departmental decision of June 13,
1896 (not reported), i which your office decision holding for cancella-
tion Claussen's entry upon said contest was affirmed.

Upon the promulgation of said decision Claussen tendered his appli-
cation to purchase the land under the provisions of the act of Septem-
ber 29, 1890 (supra), and of January 23, 1896 (supra), and in support
thereof alleged that he was in possession of the land and had been
since 1879, under a contract or a license from the Northern Pacific
Railroad Company, and that the entire tract was under fence and
otherwise improved.

Your office decision appealed from holds that this application comes
too late, the right of Patton as successful contestant having inter-
vened. The application to purchase was therefore held subject to the
exercise of the preference right by Patton i from which action Claussen
has appealed to this Department.

After a careful' review of the matter I must reverse your office
decision. As before stated, ol the showing made Claussen has been in
the possession of this tract since 1879 under a license or contract froi
'the railroad company. The action of the local officers in holding the
tract subject to entry, as it did in 1887, evidently induced Claussen to
assert a homestead right in order to protect himself in his possession.
It appears that as early as February, 1890, he inquired of your office
as to the status of his entry and was informed, by your office letter
'("F") of March 11, 890, that his entry had been improperly allowed
and was held suspended awaiting congressional action in the matter of
the forfeiture of the company's grant for failure to build its road.

The entry having been allowed in violation of the reservation on
account of the grant, was not subject to the contest of Patton insti-
tuted in 1889, and he did not succeed to any right by reason of the
-prosecution of that contest. He has, therefore, no such right as would
bar the assertion of the right to purchase naer the provisions of the
acts before referred to.

The act of January 23, 1896 (supra), amended the act of September
29, 1890, and extended the time of purchase to January 1, 1897. -It
-provided.also
that actual residence upon the land by persons claiming the right to purchase the
same shall not be required where such lands have been fenced, cultivated, or other-
wise improved by such claimant, etc.
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' Your office seems -to have considered the showingimade il support of
IClaussen's application as sufficient, in the absence of an adverse right
'that might bar the purchase, because it is held in said decision that
"in the event that said' Patton fails to enter the land you will allow
Claussen to perfect his application."

Having disposed of the alleged superior right of Patton, the record
-is' herewith returned with direction that Clanussen be allowed to com-
-'plete purchase of this land as applied for.

APP-LICATION TO ENTER-PREFERENCE RIGHT.

JOHN W. KORBA.

An application of a third party to enter land embracl within a judgment of can-
cellation, rendered by the Department, should be received and held to await
action on the part of the successful contestant; and if the preferred right of
the said contestant is subsequently waived, the application to enter, so held in
abeyance, is entitled to precedence as against other claims arising subsequently
-thereto.

Secretary Bliss to the Commissioner of the General Land Oflce, May 5,
(W. V. D.) 1897. (C. J. G.)

The land involved in this case is the NE. of Sec. 32, T. 43N., R. 3
E., Wausau land district, Wisconsin.

On October 11, 1895, the Department affirmed a decision of your
office holding for cancellation the homestead entry of Marye Korba for
the above described land. This action was taken upon a contest
brought by one Lewis F. Larson, charging abandonment, that case
being closed by your office on February 15, 896.

On November 26, 1895, John W. Korba filed an application to. make
homestead entry of said land, which was rejected by the local office for
the reason that said land was already covered by the entry of Marye
Zorba, and for the further reason that according to the evidence the
applicant bad already had the benefit of the homestead law.

Korba appealed, and under date of February 27, 1896, your office
dismissed the said appeal because of failure to serve the same on the
" opposite party."

On February 21, 1896, Lewis F. Larson relinquished his preference
right of entry, and on February 24, 1896, John Rasmusson filed home-
stead application for the land in question.

John W. Korba has appealed to this Department, contending that it
,was not necessary to serve his appeal upon any one; that
when his homestead application ivas presented, to wit: on November 26, 1895, the
previous entry of Marye Korba had, on April 18,1894, been held for cancellation,
which decision had been affirmed by the Secretary on October 11, 1895, so that at
date of appellaut's application his mother's entry had been already canceled in con-
templation of law;
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and that it was error not to hold that appellant was entitled to enter
at least forty acres under section six of the act of March 2, 1889, his
first entry having been made prior to that date and for only three legal
subdivisions.

In support of the second specification above set out, the appellant
cites the case of Henry Gauger (10 L. D., 221), and numerous others in
line with that case.

In the case of McDonald et al. v. Hartman et al. (19 L. D., 547) it was
held that-

A judgment of cancellation takes effect as of the date rendered, and the land
released thereby from appropriation becomes subject to entry as of such date, with-
out regard to the time when such judgment is noted of record in the local office.

-Under date of January 30, 1897, in the case of Cowles v. Huff et at.
(24 L. D., 81), the Department overruled the doctrine announced in the
ease of Henry Gauger (supra). It is now held-

If during the time accorded a successful contestant to make entry of the land
involved an application or applications to enter should be made by a stranger to the

- record, such application or applications will be received and the time of presenta-
tion noted thereon, but held to await the action of the contestant, and should such
contestant fail to exercise his preference right, or duly waive it, then such applica-
tion or applications must be acted upon and disposed of in accordance with law and
the rulin gs of the Department.

As the application of John W. Korba was filed after the judgment
of cancellation was rendered by the Department in the case of Lewis F.
Larson v. Marye IKorba, his said application, under the above rulings,
should have been received by the local office and held to await the
action of the successful contestant in that case. When Larson relin-

* quished his preference right of entry John W. Korba was then entitled
to have his application acted upon in accordance with law.

Your office decision is accordingly reversed and John W. Korba will
be allowed to make entry of the land in question, unless upon further
investigation by your office he is found to be otherwise disqualified.

Among the papers transmitted with this case is an appeal by Marye
Korba to your office from a decision of the local office rejecting her
application to make homestead entry of the land in controversy. The
said appeal and the papers accompanying the same are herewith
returned to your office for appropriate action thereon.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 8, SST.

ANDERSON . WING.

The status of an applicant to perfect title under section 5, act of March 3, 1887, as a
"bona ide purchaser," is not affected by the fact that beholds under a quit-
claim deed, or that said deed was executed in the consummation of an agree-
ment for the exchange of property, nor by the further fact that prior to his
purchase from the company he ad been receiver of the land district within
which the land is situated.
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A "bona fide purchaser" from a railroad company of less than a legal sb-division
is entitled to purchase such tract from the government under said section 5, and
receive patent therefor; but if a survey of said tract is necessary, prior to the
issuance of patent, the expense thereof should be borne by the applicant.

Secretary Bliss to the Commissioner of the General Land Office, iliay 5,
(W. V. D.) 1897. (C. W. P.)

This case involves lots 1 and 2, of Sec. 33, T. 49 N., R. 4. W., Ashlanc
land district, Wisconsin.

The land lies within the fifteen miles indemnity limits of the grant to
the State of Wisconsiji to aid in the construction of the Bayfield branc
of the Chicago, St. Paul, Minneapolis and Omaha road (acts of June
3,1856, and May 5, 1864), and was selected by the Omaha company
July 12, 1887.

The record shows that on March 24, 1856, Francis E. Geveroux filed
pre-emption. declaratory statement for said tracts. On May 29, 1856,
your office ordered all land in Wisconsin withdrawn until further order
Said order was revoked shortly afterwards; but on December 18,4856,
under directions of the Secretary of the Interior, an order was issuedj
forbidding the allowance of any pre-emption claim predicated upon a
settlement made after receipt of said letter. From that date the lands
remained reserved until November 2, 1891.

On September 23, 1890; Isaac H. Wing applied to purchase said lots
mindei the 5th section of the act of March 3, 1887, and gave notice of
his intention to make final proof on November 6, 1890, when John J.
Anderson appeared and protested against the allowance of said proof.

This proof having been prematurely made, Wing was required to
give a new notice, which he did, for March 30, 1891. Meanwhile, oil
February 19, 1891, Aiidersou had applied to file pre emption declara,
tory statement for said lots and the NW. i of the NE. of section 33,
T. 49 N., R. 4 W. This application was rejected by the local officers
because of the existing withdrawal. Anderson appealed, and your
office reversed the decision of the local officers for the reason that the
land was not within the withdrawal. Subsequently, on July 13, 1891
your office withdrew said decision, and left the right of Wing and
Anderson to be determined on consideration of the contest which had
arisen between them.

On March 30, 1891, Wing submitted his proof, and Anderson pro-
tested. The local officers recommended that Wing be allowed to pur-
chase lots 1 and 2. Anderson appealed. Your office held that Wing's
application for lot 1 should be rejected, because his purchase from the
railroad company only covered a portion of said lot, and that his appli-
cation to purchase lot 2 should be allowed; and that Anderson should
be permitted to complete his filing as to lot 1 and the other tracts filed
for, with the exception of lot 2.

Both parties appealed to the Department.
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The Department, by decision of January 18, 1896, held that the pre-
emption filing of Geveroux excepted the lots in controversy both from
the withdrawal and grant for said railroad, and that the land, filed oil
by -Anderson, was open to settlement. when he applied to file, subject
to a purchase in good faith under the act of March 3, 1887. But held
that " the facts appear to raise a question as to Wing's good faith in
this matter," and remanded the case that a hearing be had "on that
point."

Pursuant to the directions of the Department, a hearing was had
before the local officers, who held that "the bona fides of Wing, as an.
innocent purchaser seems to be clearly established," and recommended
the dismissal of Anderson's protest. Anderson appealed. Your office
held that, so far as you were able to perceive, there was nothing in the
record and-facts shown relating to the transaction between Wing and
the company inconsistent with, or that would preclude the presumption
of good-faith, and affirmed the judgment of the local officers.-. -

Anderson appeals to the Department.
The facts, as found by the Department in departmental decision of

January 18, 1896, are as follows: .

That Wing was receiver of the land office for the district, within which the land
lies, from January 29, 1880, un til January 24, 1883, when he resigned; that on October
21, 1884, he conveyed, by quit claim deed, to Edwin W. Winter and John C. Spooner,
an undivided one-third interest in the land, and on October 28, following, the Ch:
cago, St. Paul, Minneapolis and Omaha Railroad Company, by quit claim deed, con,
veyed the land to Wing; that the last mentioned deed was ecorded May 15, 1885,
and the deed to Winter and Spooner, on October 12, 1886; that on April 24; 1890,
the said Spooner, by warranty deed, in which his wife joined, conveyed the land
to Wing; that all these deeds recite a consideration of $1; that the deed. from
Spooner and wife to Wing was made through William H. Phipps, as attorney in
fact; that at the time of the execution of -the deed Phipps was land commis-
sioner of the railroad company, and Winter, one of the grantees in the deed first
mentioned, was general manager, and Spooner, the other grantee, was then, or
shortly before, general solicitor of the company; that Phipps, in explanation of the
consideration recited in the company's deed to Wing, testified that it did not
represent all the consideration, but that Wing had conveyed to the company
ninety-five acres outside of the village of Washburn for terminal ses; that this
statement, however, was not substantiated by any copy of the conveyance referred
to; that Phipps also swore that there was no arrangement by which the railroad
company was to receive any of the land conveyed, nor that it was to be held in trust
for the company; and that Spooner had been solicitor of the company, bt he was
not sure whether he was such at the time of the conveyance to Wing.

Upon this finding of facts, the Department, not being satisfied that
Wing had shown himself to be a bona fide purchaser as contemplated
by the statute, ordered a hearing.

By the evidence taken upon the rehearing, it is shown that on March
27, 1$83, Wing conveyed to the railroad company by warranty deed (a
copy of which is now in evidence in the case) a tract of land containing
ninety or ninety-five acres, in the town. of Washburn, Wisconsin, for
railroad purposes. Wing, Phipps and Winter testify that, as part of
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the consideration for said tract, conveyed by Wing to the company, the
company conveyed to Wing the land in controversy. The deed from
the company i1 a quitclaim deed, and no satisfactory reason is given
why the company did not give a warranty deed. I explanation of
the lapse of time between the execution of Wing's deed to the company
and the company's deed to Wing, it is said by Phipps, in his testimony-
that the delay on the part of the company probably arose from the
company not having received from the State its title to the land. The
transactions between Wing and Winter and Spooner are thoroughly
cleared up and the circumstances surrounding the case when it was
before the Department previous to the rehearing, appear to be suffi-
ciently explained.

That the company conveyed the land to Wing by quitelaim deed does
not of itself show that Wing was not a bonafide purchaser. Stebbins
-v. Croke, 14 L., Di, 498; Osborn v. Knight (on review), 23 L. D., 216;
Moelle v. Sherwood 148 U. S., 21; United States v. California, etc., Land
Co., Id., 31. It is claimed, however, that, even if the evidence of the
parol agreement, between Wing and the railroad company, was admissi.
ble, which is denied, it shows a past consideration from Wing to the
company, which is not sufficient to entitle Wing to be considered a bona
fide purchaser.

That evidence may be given of a consideration not mentioned in a
deed, provided it be not inconsistent with the consideration expressed
in, it, is accepted law (Greenleaf Ev., Sees. 286 & 304; Richardson v.
Traver, 112 U. S., 423); and the evidence establishing Wing's purchase
does not show a past consideration, but that the deed from the company
to Wing was the consummation of an agreement for the exchange of
property, which is held, in Grandin v. La Bar, 23 L. D., 301, to be within
the remedy of the statute. Then it is said that Wing at and prior to
the time of his purchase from the company had actual or presumptive
knowledge of the existence of the pre-emption declaratory statement
of Geveroax, filed March 24, 1856, which it is claimed constituted a
fatal defect in his title. There is no evidence that Wing had actual
knowlbdge of the filing of Geveroux, and his good faith is not impugned
by the fact that prior to his purchase from the company he had been
receiver of the land district within which the land lies. Osborn v.
Knight (OIL review), 23 L. D., 216.

One question remains. It is assumed in the decision appealed from'
that it was decided by the Department, when the case was before it on
Anderson's and Wing's appeals, that Wing was entitled to lot 1 as well
as lot 2, thus reversing your office decision of December 2, 1892, on that
point. But an examination of the decision of the Department does not
show such reversal. Its decision was simply that, " as the facts appear
to raise a question of Wing's good faith in the matter," a hearing should
be had "-ol that point." If his good faith should be established, he
should be allowed to purchase the land; but whethei both lots or one,
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is not determined. In-his applicattion to'purchase,Winigappliesforthe
entire area of lots 1 and 2. But the conveyance from the company to
Wing only covers lot 2 and 'so much of lot 1 as lies east of and adjoin-
ing. lot 2." Lot ! contains 49.50 acres, and the portion purchased by
Wing appears to cover about ten acres. Wing has no claim to purchase
under section 5 the remaining thirty-nine acres, which he did not pur-
chase fromthe company. But it is held by the Department in the case
of Union Colony v. Fulincle (16 L. D., 273), that a bonafide purchaser
from a railroad company of less than a legal subdivision is entitled to
purchase from the United States, under the fifth section of the act of
March 3, 1887, the land purchased from the company and receive patent
therefor upon making the proof required by said section; but that the
patent in such case should contain a recital that it is issued under
the provisions of said section.

In accordance with this decision Wing will be allowed to purchase
lot 2 and "so much of lot 1 as lies east of and adjoining lot 2," and
Anderson permitted to complete his filing as to the residue of lot 1.
But before patents can issue, a survey of that part of lot 1 which is
embraced in Wing's claim must be made, the necessary survey to be; at
the expense of Wing, and the plat thereof duly approved.

Your office decision is modified accordingly.

O'BRIEN V. NORTHERN PACIFIC R. R. Co.

Motion for review of departmental decision of February 10, 1896, 22-
L. D., 135, denied by Secretary Bliss, May 6, 1897.

INDIAN LANDS-CONTEST-ALLOTMENT.

NORSTRUI V. HEAD.

Under the regulations of the Department, land included within the occupancy of an
Indian is not subject to entry, and a contest against an entry of land,,so
excluded from disposition, vil confer no right upon the contestant that will
prevent the Department from subsequently holding the land in reservations
with a view to its allotment to the Indian.

Secretary Bliss to the (ommissioner of the General Land Office, M31ay 6,
(W. V. D.) 1897. (F. W. C.)

With your office letter of April 3,1897, was forwarded a motion, filed
on behalf of Alfred Norstrunm, for review of departmental decision of
October 3,1896 (not reported), in which te action of your office in
dismissing his contest against the homestead entry of Henry C. Head,
covering lot 5, See. 17, and lot 1, Sec. 18, T. 42 N., R. 26 W., St. Cloud
land district, Minnesota, was affirmed.
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-Head's entry was-made September 22, 1891, and on October15, 1894,
Norstrum filed an affidavit of contest against said entry. alleging that
Head had never resided upon said tract since making his entry and
that he had wholly abandoned the same. I support of his claim Elead
offered testimony tending to show that he was prevented from taking
up his residence upon this land by an Indian named Chinortou, alias-
iBig Pete, who had been living upon a part of the land, and that he
had only been able to secure the consent of said Indian to build a
house upon the land a short time prior to the filing of said contest.

U pon this showing your office decision held, in view of the depart-
mental circulars of'MAy 31, 1884 (3 L. D., 71), and October 26, 1887
(6 L.-D., 541), that it was error to -allow Head to make entry of the
land while the Indian was in possession thereof, living upon and claim-
ing the same. Head's entry was therefore held for cancellation and
Nostrum's contest dismissed; from which action both parties appealed
to this Department.

In order that the Department might be advised of the extent of the
Indian's claim, an investigation was made thereof by a special agent
of the Indian Office, at the request of this Department, and as a result
of the investigation the Commissioner of Idian Affairs recommended-
that the Commissioner of the Geieral Land Office beinstructed to with-
hold said lot 5 of Sec. 17 from entry.

The motion for review seems to be based upon the ground that no.
formal claim has been made to this land on behalf of the Indian and
that the reservation of the tract occupied by him is not at his own
request or desire.

There can be no question, however, but that under the circulars
before referred to the allowance of Head's entry, whether inadvertent
or otherwise, was clearly an error, and this Department having before
it facts which it deemed sufficient to warrant a reservation of the land
occupied by the Indian, affirmed the action of your office and directed
that said lot 5 be held in reservation with a view to its allotment to the
Indian nder the provisions of the act of January 14,1889 (25 Stat.,
642).

This action of course disposed of the contest, under which Nostrum
secured no such rights as would prevent the reservation of the land,
and his motion is accordingly denied.

HENSLEY V. WANER.

Motion for review of departmental decision of January 30, 1897, 24
L. D., 92, denied by Secretary Bliss, May 6, 1897.
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EXEMPLIFICATION OF RECORD-PRELIMINARY INFORMATION.

F. M. CARRYL.

A request for information as to the cost of certified copies of specified papers, or
records, in the General Land Office, is entitled to a response with such infor-
mation as may of necessity be required to form the basis for a request for an
exemplification of the record.

Secretary Bliss to the Commissioner of the General Land Qifice, May 5,
(W. V. D.) 1897. (G. B. G.)

I have your favor of the 3rd instant transmitting a copy of a letter
from F. MI. Carryl of Newark, New Jersey, addressed to myself and
referred to your office by the Department on April 27, 1897.

It appears that Mr. Carryl desires certified copies of certain papers
relating to fractional section 10, T. 39 N., R. 14 E., 3 P. M., Illinois,
now in the city of Chicago, among other things,-
- Copy (dated) of any map or majps showing any resurvey or changc
from map ofvorigiinal survey of this tract.

It is submitted by your office that this would appear to include 
copy of the plat approved October 16, 1896, of the survey of the lake
front, executed by Frank Flynt and Walter T. Paine, U. S. surveyors,
in pursuance of instructions from the Commissioner of the General
Land Office, dated September 24, 1896, and you ask for instructions as
to whether there can be furnished at this time a copy of the plat of
this last survey, the same to be certified as a true and literal exempli-
fication'of the official plat of said survey on file i your office.

Sections 460 and 461 of the 1Revised Statutes provide that-.
Whenever any person claiming to be interested in or entitled to land, under any

grant or patent from the United States, applies to the Department of the Interior
for copies of papers filed and remaining therein, in anywise affecting te titleto such
land, it shall be the duty of the Secretary of the Interior to cause such copies to be
made out and authenticated, under his hand and the seal of the Geueral Land Office,
for the person so applying;

All exemplifications of patents, or papers on file or of record in the General Land
Offiee, which may be required by parties interested, shall be furnished by the Com-
missioner upon the payment by such parties at the rate of fifteen cents per hundred
words, and two dollars for copies of township plats or diagrams, with an additional
sum of one dollar for the Commissioner's certificate of verification with the General
Land Office seal; and one of the employes of the office shall be-designated by the
Commissioner as the receiving clerk, and the amount so received shall under the-
direction of the Commissioner, be paid into the Treasury; but fees shall not be
demanded for such authenticated copies as may be required by the officers of any
branch of the government, nor for such unverified copies as the Commissioner in his
discretion may deem proper to furnish.

It does not appear from the letter of :Mr. Carryl that he claims to be
interested either for himself or as the representative of another, or that
be is 'entitled to or claims to be entitled to the land to which the papers
desired relate, under any grant or patent from the United States, nor
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can his letter be treated as an application to the Department for certi-
fied copies of any papers or exemplifications of any records of your
office.

It is a request for information as to the cost, by items, of certified
copies of certain papers and records therein specified.

A due regard for property rights and private interests within the
jurisdiction of this branch of the executive department of the govern-
ment, the supervisory control of which is cast upon the Secretary of the
Interior by law, would seem to require that inquiries of this sort should
be answered, and such information furnished as may of necessity be
required to form the basis of a request of or demand on the proper
officer for the application of a statute in any case alleged to come within
its provisions.

I havetherefore to direct that the information desired be furnished,
and that on a proper demand being made under the sections of the:
revised statutes above quoted, by a party or parties coming within the
letter or spirit thereof, that such copies and exemplifications be fur-
nished as is therein provided, due regard being had for the public
interest.

The cost of the copies desired should be approximated and a deposit.
of money required to cover the cost of their preparation.

BENSON V. STATE OF IDAHO.

Motion for review of departmental decision of January 8, 1897, 24
L. D., 272, denied by Secretary Bliss, May 6, 1897.

RAILROAD SELECTIONS-NON-MINERAL AFFIDAVIT.

INSTRTJCTIONS.

Secretary Bliss to the Commissioner of the General Land flce, May 10,-
1897.

I am in receipt of your letter "N " of the 5th instant, relative to the
departmental order of the 9th ultimo, 24 L. D., 321, amending the last
paragraph of the circular of July 9, 1894 (t9 L. D., 21), providing for
the examination of selections by railroad companies of lands in mineral
belts.

In your letter you call attention to the fact said order in addition to'
making the amendment referred to, also directs a modification of the
form of the mineral affidavit now in use in your office; and that "a
strict construction" of said order " must be held to apply to all cases
of whatever character in which a non-mineral affidavit is now required,-
for it directs that the form of the non-mineral affidavit now in use i,
this office be amended;" and you suggest that if the purpose of said
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amendment was intended to apply only to state and railroad selections
then the departmental order of the 9th ultimo be amended as follows:-

That in lieu of the words " now in use in this office," the words "in
state and railroad selections," be inserted.

The purpose of the amendment to the instructions of July 9, 1894,
by the order of April 9, 1897, was intended to apply to state and rail-
road selections only, and in order to avoid the complications that may
arise by the construction placed pon it by your office, said order is
amended as follows:

-In the second line of the last paragraph on page two of said order
the words "now in use i this office" are sti-eklien out and in lieu
thereof the words "in state and railroad selections" are substituted,
so that said paragraph will ead as follows:

"It is also hereby ordered that the form of the non-mineral affidavit
in state an(l railroad selections be amended as follows," etc.

RAILROAD GRANT-INDEMNITY SELECTION-SPECIFICATION OF LOSS.

NORTHERN PACIFIC R. R. Co. V. SHEPHERDSON.

The departmental order of May 28, 1883, waiving specification of loss, was made at
a time when the indemnity withdrawals for the Northern Pacific were held valid,
and that fact must be taken into consideration, and given effect, in the disposi-
tion of selections made thereunder.

Under the grant to the Northern Pacific indemnity selections may be made within
the first indemnity belt irrespective of the State or Territorial lines within which
the loss occurs.

Secretary Bliss to the Commissioner of the General Land Office, Hay 10,
(W. V. D.) 1897. (F. W. C.)

The Northern Pacific Railroad Company has appealed from, your
office decision of December 22, 1894, holding for cancellation its indem-
nity selection covering the SW. of the NW. I, the N. of the SW. 
and the NW. of the SE. - of Sec. 13, T. 33 N., R. 40 E., Spokane
land district, Washington, and permitting the homestead entry made
of said land by William Shepherdson May 12, 1890, to remain intact.

This tract is within the indemnity limits of the grant to said com-
pany and was included in its list of selections filed May 25, 1885. This
list was presented under departmental circular of May 28, 1883 (12
L. D., 196), and was not accompanied by a designation of losses as-a
basis therefor.

On October 31, 1887, a supplemental list was filed, i which losses
were designated in bulk in amount equal to the selected lands. These
losses, it appears from your office decision, were of lands within the
Yakima and Coeur d'Alene Indian reservations, in the States of Wash-
in gton and Idaho, respectively.

On September 2, 1892, the company filed a rearranged list of its losses
so as to specify the same tract for tract with the selected lands.

10671-VOL 24-27
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As before stated, Sbepherdson made homestead entry May 12, 1890,
and in his affidavit alleged settlement upon the land April 16, 1890.
Your office decision holds that the company's selection of 1885 was not
protected by the order of 1883, for the reason that the ands were not
withdrawn, the indemnity withdrawal being in violation of law, and
in support thereof referred to the case of John 0. Miller v. Northern
Pacific R. R. Co. (11 L. D., 428).

In the case of the Northern Pacific Railroad Company t. Holtz (22
L. D., 309) it was held (syllabus):

The order of May 28, 1883, waiving specification of loss in support of indemnity
selections, was made at a time when the indemnity withdrawals for the benefit of
the Northern Pacific were held valid, and that fact must be considered and given
effect in determining the scope and purpose of said order, although such withdrawals
are now held invalid.

It is further held that the designation made in 1887 was not sufficient,
for the reason that selections can not be made in Washington for lands
lost in Idaho until it is shown that such losses can not be satisfied in
the latter State, and in support thereof reference is made to the case of
Northern Pacific R. R. Co. (17 L. D., 404).

In reviewing the case cited, this Department held (20 L. D., 187),
"that indemnity selections may be made within the first indemnity
belt, irrespective of State or Territorial lines."

The objection stated in your office decisioh, to the company's selection,
is therefore not sufficient, and it must be held, unless other good and
sufficient reason appears upon further examination of the company's
selection by your office, that its rights under its selection dated back as
of the time of the presentation of the list of May 25, 1885, and as
this is long prior to Shepherdson's entry, the same must therefore be
canceled.

Your office decision is accordingly reversed.

DESERT LAND ENTRY-MOnTGAGE-ASSIGNEE.

THOMAS E. JEREMY.

A mortgage of land covered by a desert land entry cannot be regarded as entitling
the mortgagee to the status of an assignee of the entry, until after foreclosure of
the mortgage, if, under the laws of the State in which the land is situated, a
mortgage of real property is not a conveyance thereof.

Secretary Bliss to the Commissioner of the General Land Offlce, May 10,
(W.Y. D.) 1897. (J. L.)

This case involves the N. 4 of section 29, T. 1 N., R. 2 W., Salt Lake
City land district, Utah.

On September 16, 1893, William C. Dyer made desert land entry No.
3843 of said tract, containing three hundred and twenty acres. On
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September 16, 1895, Thomas E. Jeremy filed his affidavit in the follow-
ing words:

IN TE U. S. LAND OFFICE,
Salt Lake City, Utak, Septemhb6 16th, 1895.

Thomas E. Jeremy being duly sworn on oath says he is a citizen of the United
States of lawful age, and the assignee of William C. Dyer, who made desert land
entry No. 3843, September 16, 1893, for the north half of section 29 in township 1
north of range 2 west, S. L. M. containing 320 acres. That said land was assigned
to him by mortgage on the 9th day of October 1893. That since then, said Dyer has
died leaving no heir, and affiant has taken possession of said land-and reclaimed the
same as shown by attached proof.

Tuos. E. JERE\mY.
Subscribed and sworn to before me this 16th day of September A. D. 1895.

BYRON GRoo, Register.

With said affidavit, Jeremy filed (1) a certificate, dated September
10, 1895, and signed by one Artliur Parsons, Secretary, N. P. C. I. Co.,
stating
that Thomas E. Jeremy is the owner of two certificates of stock one No. 196 for 74
shares, and one No. 253 for two shares of the capital stock of the North Point Con-
solidated Irrigation Company of this city and county, Utah Territory. Each share
is of the par value of ten dollars, and each share is estimated to be sufficient to irri-
gate nine acres of land;

(2) the affidavits of himself and Thomas L. Irvine and Levi A. Reed,
all dated September 16, 1895, and stating
that there was expended by Thomas E. Jeremy, assignee of William C. Dyer, dr-
ing the second year after the date of said entry, that is after the 16th day of Sep-
tember 1894 and before the 16th day of September 1895, the sum of $487, being not
less than one dollar per acre of the area thereof, and that the said sum was expended
in the following manner viz: In purchasing water stock for irrigating said land the
sum of $327, and in clearing a portion of said land $160; total $487;

and (3) a copy of a mortgge dated October 9, 1893, purporting to have
been executed by William C. Dyer, and conveying the N. 4 of section
29 aforesaid to Thomas E. Jeremy, as a mortgage to secure the pay-
ment of $1500 of money, loaned to improve said land, and evidenced by
Win. C. Dyer's promissory note for $1500 made payable to the order
of Thomas E. Jeremy on or before three years after date, which is
copied in the mortgage.

On December 6, 1895, your office, considering said affidavit of
Jeremy as an application for recognition as assignee of William 0.
Dyer, decided (among other things)
that until after foreclosure upon the mortgage he (Jeremy) can not be recognized
as the assignee of the entry; and that then he could not be so recognized, nor could
any other vendee under the sale by decree of court, unless he should show the quali-
fications exacted of an assignee of a desert land entry.

From said decision Jeremy has appealed to this Department.
The Statutes of Utah provide that-
A mortgage of real property shall not be deemed a conveyance, whatever its terms,

so as to enable the owner of the mortgage to recover possession of the real property
without a foreclosnre and sale. (Compiled Laws of Utah, Vol. 2, p. 324.)
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- Such being the law of the State where the property in question is
situated, the Department cannot, in view thereof, recognize the appel-
lant Jeremy as the assignee of Dyer until be has foreclosed his mort-
gage and become the purchaser thereunder; and the decision of your
office must therefore be affirmed.

The fact however, if true as alleged, that Jeremy took possession of
the property after the death of Dyer, and has since kept up the neces-.
sary expenditures and improvements thereon with a view to preserving,
as far as-possible, the security for his debt, no heirs of Dyer having
appeared to claim the land, would seem to present strong equities in
his favor, and if lie shall by the foreclosure of his mortgage under the
laws of Utah, as suggested, place himself in a position to be recognized
as the assignee of Dyer, I see no just reason why he may notbe allowed
to submit proof under the former's entry, and if so submitted the same
will be duly considered.

Your said office decision is accordingly affirmed.

OKLAHOMA LANDS-QUALIFICATIONS OF SETTLER.

HIuYCK ET AL. V. HARDING.

An applicant for the right of entry in Oklahoma is not disqualified by reason of his
knowledge of the ountry, gained trongh residence therein prior to the pro-
hibited period.

Seer.etary Bliss to the Commissioner of the General Land Office, l'Iay 10,
(W. V. D.) 1897. (W. C. P.)

B. E. Smith and Allen R. Harding have both appealed from your
office decision of November 26, 1895 in the case of Charles TM. Huyck,
B. E. Sinith and Allen B. Donaldson v. Allen R. Harding involving the
SE. 1 of Sec. 21, Tp. 21 N., IR. 1 W., Perry, Oklahoma land district.

This tract is a part of the body of lands known as the " Cherokee
Outlet " opened to settlement at noon on Saturday September 16, 1893.
Harding made homestead entry for said tract on September 18, 1893.
On September 20, Huyck filed affidavit of contest against said entry;
on September 22, Smith filed his affidavit of contest, and on October
28, Donaldson filed his affidavit, each one claiming to be the first
settler upon said tract. After a hearing at which all parties appeared
and submitted testimony, the local officers found that Huyck was the
first settler and awarded the land to him. Notice of this decision was
acknowledged by the attorneys of the respective parties on March 12,
1895, and appeals therefrom were flled, by Harding on April 5, by Smith
onApril l1,andbyDonaldson on April 13,following. Yourofficefound
that Donaldson's appeal was filed too late, declared the local officers'
decision final as to him, and affirmed said decision, awarding the land
to Huyck as the first settler. Appeals by Harding and Smith bring
the case here.
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These appeals agree in urging that E uyek was disqualified as a claim-
ant for this land because of the advantage he had over other claimants
owing to his knowledge of the country obtained by a residence there
prior to the opening of said lands to settlement. The act of Congress
approved Maich 3 1893 (27 Stat. 612-640) authorizes the opening of
these lands to settlement by proclamation of the Piesident and contains
the following provision:

No person shall be permitted to occupy or enter upon any of the lands herein
referred to, except in the manner prescribed by the proc]amation of the President
opening the same to settlement; and any person otherwise ocCupying or entering
uOi any of said lands shall forfeit all right to acquiring any of said lands.

The proclamation of the President dated August 19, 1893 (17 L. D.,
230) declared that said lands would be opened to settlement at 12 o'clock
noon on Saturday September 16, 1893, prescribed rules and regulations
for the occupation and settlement of said lands, and as to premature
occupation thereof repeated the words of the statute quoted above.

The facts as to lnycek's knowledge of these lands and the manner in
which it was acquired are to be found in his own testimony. When
asked to state how he became acquainted with that country he replied:

I have lived in this country ten years, have worked for cattle men ight on this
range all around where Wharton, Perry stand. I know every di\vide, eery creek,
and all crooks and turns there is in this locality.

He further says that he knew very near where all the lines of this
tract ran, that be did not enter the Cherokee Strip between August 19,
and September 16, 1893, that be was last in the Strip prior to Septem-
ber 16, 1893 on July 7, when he went to Wharton to get money due
him front the railroad company for which he had been working, that
during the winter of 1892-3 he worked for a hack line company up to
about the last of March and then for the railroad company until about
the first of June, living during that time in a dug out built by the hack
line company near Wharton and in the vicinity of' this tract. He fur-
ther states that he knew the country as well three years before as he
did the day lie ma(de the run, that he knew other tracts better than the
one he selected and admits that his knowledge of the country possibly
gave him some advantage in selecting a route to travel over, to reach
any particular tract. He says lie expected to take land in section 27,
but finding some one there he passed on and located on the first tract
he found unoccupied. No other witness testified upon this point in the
case and the above statement gives the substance of all the testimony
as to Huyck's presence in that country prior to the opening.

It is contended that the facts in this case bring it within the rule
laid down in Faull v. Lexington Townsite (15 L. D. 389). The facts
testified to in that case are not set forth in the decision but it is said:

I think it is clear from the evidence, that not only, the townsite company, but that
Faull, made an examination and selection of the tract in dispute, subsequent to the
passage of the act of March 2, 1889, and prior to the time fixed by the President's
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proclamation for the opening of said lands to settlement, hence Faull is disqualified
from appropriating the same as a homestead.

It has been held in regard to the lands in the Cherokee Outlet, that
the inhibition against entering upon and occupying them runs from the
date of the President's proclamation, August 19, 1893, opening said
lands to settlement. Townsite v. Morgan et at., 21 I. 1., 496.

In the case at bar the evidence shows that luyck did not make any.
examination of this tract during the prohibited period, and that he was
not, in fact, within the boundaries of these lands daring that period.
The rule in the Faull case does not therefore apply here. Neither can
the fact that Huyck bad a knowledge of the country gained prior to the
prohibited period be held to disqualify him from taking land therein.
In Golden v. Cole's Heirs (16 L. D., 375) it was said:

It was impossible to deprive people who had been over the Territory of the knowl-
edge they had thus acquired, but it was the intention of Congress that persons
should stay out of te Territory after it had been secured as a part of the public
domain until a certain hoer.

In Curnutt v. Jones (21 L. D. 40) it was shown that Jones was well
acquainted with the particular tract claimed by him at the date of the
act authoriZiig the opening of the lands to settlement, that he had in
fact selected it prior to that time and that he frequently passed through
that section of country after the PresidentVs roclamation fixing the
date at which the land would be opened for settlement. It was held
that Jones was not disqualified to take the tract in (lispute, it being
said:

Jones, the defendant in this case, had lived for some time onlthe border of the ter-
ritory, within less than a mile from the liae, and almost from the necessity of his
situation was familiar with the lands in the immediate vicinity. His information
respecting them, and particularly respecting the tract subsequently entered by him,
is shown to have been acquired long prior to March 2, 1889, and as was well said in
the case of Golden v. Cole's heirs, spra, "It was impossible to deprive people who
had been over the Territory of the knowledge they had thus acquired.' Ilis peri-
odical visits to Oklahoma city, which was at once his post office, his most convenient
and accessible railway station, and his market town, do not appear to have brought
him any advantage over other persons seeking lands in the Territory, and his entrance
therein upon the missions aid for the purposes indicated by the evidence, it having
been made affirmatively to appear that he reaped no advantage therefrom, should
not, in my opinion,.be held to disqualify him.

In Monroe et al. v. Taylor (21 L. D. 284) it was shown that one of the
claimants, Jordan, went into the Territory in 1888, prior to the act of
March 2, 18S9, and selected a tract adjacent to the one there in coutro-
versy, that he went oat on the order given to vacate the Territory, and
that after the passage of said act he was three times within the pro-
hibited territory, to visit in his professional capacity a sick patient, and
that during those visits he did not seek to obtain any information in
reference to land. In view of these facts it was said:

No knowledge of this particular tract of land, or of adjacent lands, obtained prior
to the passage of the act of March 2, 1889, however advantageous such information
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might be, could have the effect of disqualifying him for subsequent entry, and the
presence of Jordan inside the Territory during the prohibited period, under the cir-
cumstances detailed, would not disqualify him unless it should appear that he
acquired some advantage over others by reason of such visits. The conclusion that
he did or could obtain such advantage seems to be clearly negatived by the evidence.

In the case of Hensley v. Waner (24 L. D., 92) the doctrine laid down
in Monroe et al. v. Taylor is reaffirmed.

In the case under consideration Huyck like the various claimants in
the cases cited, acquired a knowledge of the country by a long acquaint-
ance therewith prior to the prohibition against entry thereon and added
nothing to his information in respect thereto after the beginning of the
prohibited period. The conclusion of your office upon this point i the
case, that iluyck was not disqualified as an entryman by reason of his
knowledge of the country gained by a residence therein prior to the
prohibition against entry upon said lands is in accord with the rulings
of this Department as laid down in the cases herein cited and is
concurred in.

The only other question presented by the record-for consideration is
as to the priority of settlement upon the tract in dispute. The testi-
mony is voluminous, and, as is to be expected in view of the conditions
under which the claims are asserted and the fact that there were four
different claimants, it is contradictory. The substance of the testimony
submitted in support of the respective claims is set forth in the decision
appealed from and it is not necessary to repeat it here. An examina-
tion of that testimony leads to a concurrence with the conclusion reached
by the local officers and in your office that luyck was the prior settler
upon this tract. He followed up that settlement by residence which
has been continuously maintained and by such improvements as indi-
cate his intention to make the place his home. le also showed himself
duly qualified to male homestead entry.

The decision appealed from is therefore hereby affirned.

SCIOOL LAzUNDS-INDE:MNITY SELECTION.

WILLIAM WILEY.

A school indemnity selection not made within the land district in which the loss
occurred, as required by section 2276, R. S., may be held valid i the absence of
any intervening adverse right, under the amendatory act of Febrnary 28, 1891,
which removed said restriction.

Seeretary Bliss to te Co mmissioner of the General Land Office, May 10,
(W. V. D.) 1897. (C. W. P.)

From the record in the case of William Wiley, it appears that on
September 26, 1895, Wiley made desert land entry of lot 1 and the NE. -
of the NW.-' of Sec. 31, T. 22 S., R. 59 W., Pueblo land district,
Colorado.
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Said.entry was held for cancellation, as invalid, by your office.deei-
sion of December 19, 1895, upon the ground that the land entered had
been selected by the State of Colorado as school indemnity, i list No.
3, filed i the local office January 6, 1890.

From this decision Wiley has appealed to the Department, contend-
ing that the indemnity school selection made by the State of Colorado
is controlled by section 2276 of the Revised Statutes, which provides
that such indenmnity shall be selected within the same land district"
in which the losses occur, and not by the act of February 28,18 11, which
provides:

That the lands appropriated by the preceding section shall be selected, from any
unappropriated, survreyed public lands, not mineral in character, within the State or
Territory where such losses or deficiencies of school sections occor. (26 Stat., T96.)

It is true that, when the State made the selection in question, its
right of selection was restricted to lands within the same district in
which the loss occurred. ut the act of February 28, 1891, spra,
removed that restriction long before W iley made his desert land entry,
and can see no reaSon why, the restriction being removed before Wiley
applied to enter the land, the selection should not be held to be valid.
(See State of Dakota, 13 L. D., 708.)

Your office decision is therefore affirmed. Te motion to dismiss
Wiley's appeal, filed by the attorney for the Benit-Otero Improvement
Company, as intervenor, is dismissed.

I-NDIAN ALLOTMENT-CONTEST.

ADAMS V. GEORGE.

The action of the Office of Indian Affairs on allotments is conclusive, so far as the
General Land Office is concerned, as to whether the Indian was a settler on the
land, and whether he was entitled as an Indian to receive an allotment.

Secretary Bliss to the Commissioner of te General Eand Office, May 10,
(W. V. D.) 1897. (J. L.)

This case involves lot 7 of section 19, T. 17 N., R. 2 E., Humboldt
meridian, in Humboldt land district, California, containing 39.59 acres.

On September 8, 1892, John B. George, a half-blood Indian of the
Kilamath tribe, filed in the district land office, his application No. 29 to
have allotted to him under the act of February 8, 1887 (24 Stat., 388)
asamended by the act of February 28,1891 (26 Stat., 794), lot 7 of sec-
tiOn 19 and the NE. I of the NW. 1 and the N. A of the NE. of section
30, T. 17 N., R. 2 E., Humboldt meridian, containing 159.59 acres of
surveyed lands, valuable only for grazing purposes. And the allotment
was duly made.

On October 15, 1892, Mary A. Adams filed her affidavit of contest,
corroborated by Horace Gasquet, against said allotment so far as it
embraced the lot 7 of section 19 aforesaid, in which affidavit she
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alleged: () That ol September 25, 1892, she made actual settlement
on lots 6 and 7 in sectionr-"19" aud lots 7, 8 and 9 of sectiou 20, in the
township aforesaid, containing 139.40 acres; (2) that George had never
made any settlement on any portion of the lands embraced in the
allotment to him; and (3) that George's application was not sworn to
before an authorized officer, and is therefore void.

The local officers rejected said affidavit of contest, "because the
land had been allotted to the claimant before the alleged settlement of
the contestant" was made.

Adams appealed. And on September 14, 1895, your office (by letter
" G") affirmed the action of the local officers, refused to order a hear-
ilg, and dismissed the affidavit of contest.

On December 24,1895, Adams filed an appeal, which was transmitted
to this Department by your office on March 3, 1896.
* By letter "G" of June 12,1896, your office transmnitted to this Depart-
ment (1) a paper prporting to be Johlm B. George's relinquishment of
lot 7 of section 19 as aforesaid, (2) a homestead al)plication of MNary A.
'Adalis embracing said lot, and (3) certain correspondence in regard to
a survey affecting said lot. All of sid papers were filed i the local
land office on May 23, 1.895, while the aipeal was pending here. Upon
the recommendation of the Commissioner of Indian Affairs the Secre-
tary declines to accept and will not recognize the said relinquishment.

Your office decision of.September 14, 1895, rejecting Adams' affidlavit
of contest and refusing to order a hearing was clearly right.

The papers show that George's application was sworn to before M.
Piggott, a special allotting agent, who was daly authorized to admin-
ister oaths in that case. (See section 3 of the act of February 8, 1887,
and paragraph 628 of the Regulations of the Indian Office.)

The affidavit of contest shows that Adams made her settlement on
September 25, 1892, seventeen (lays after the allotment to George had
been placed on record. So that she was not a prior settler, and
had no rights that were violated by the allotment.

The other allegation in the affidavit of con test, towit: ;' That George
had never made any settlement ol any portion of the lands embraced
in the allotment to him," presented a question of which your office had
not, and even now has not jurisdiction.

The regulations prescribed by the Secretary on June 15, 1896 (22 L.
D., 709) provide that
the action of the Office of Indian Affairs on said allotments shall be conclusive,
so far as the General Land Office is concerned, as to whether the Indian was a settler
upon said and, and whether he was entitled as an Indian to make an allotment.

Your office decision is hereby affirmed.
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RESIDENCE-ABANDONMENT-VOTING.

PRATSCH ET AL. V. DOBBINS ET AL.

Registering and voting for several successive years in a precinct in which the land is
not situated, on an oath as to actual residence in such precinct, raises a conclu-
sive presumption against a claim of residence for the same period on the land.

Secretary Bliss to the Commissioner of the General Land Office, M1ay 10,
(W. V. D.) 1897. (R. W. El.)

The plat of township 21, range 9 W., Olympia district. Washing-
ton, was filed in the local land office, March 8, 1895.

On the same day, Thomas Thorpefiled apre-emption declaratory state-
ment for the W. 4 of the SE. I and the S. of the SW. , Sec. 26, of said
township and range, alleging settlement in October, 1890, and improve-
ments of the value of $685; Charles R. Pratsch filed pre-emption
declaratory statement for the SW. 4 of said section 26, alleging im-
provements of the value of $450; and Hiram E. Hulet made homestead
entry for the SE. of said sectiqn, alleging settlement prior to Janu-
ary, 1895, and valuable improvements.

On May 7, 1895, Levi Dobbins filed application to enter the SW. 1 of
said section, under the timber and stone act of June 3. 1878 (20 Stat.,
89), alleging that said land was valuable chiefly for timber and stone,
was unfit for cultivation, and was uninhabited, and that it contained
no mining or other improvements.

On May 22, 1895, Thorpe gave notice to Hulet, Dobbins and Pratsch
that on July 20, 1895, he would make final proof for the land claimed
by him before H. M. Sutton, United States Commissioner, at Montesano,
Washington. On said day, Thorpe and his witnesses appeared before
said commissioner, and submitted their testimony, which was received
at the local office on July 22, 1895. Oii this last named day, Hulet,
Pratsch and Dobbins filed protests against the allowance of said proof,
and the local office rejected the same because one of Thorpe's two wit-
nesses admitted on cross-examination that he had not seen the land
claimed by Thorpe, and had never seen Thorpe on the land, until Feb-
ruary, 1895. From this rejection Thorpe appealed to your office.

On May 8, 1895, Dobbins advertised his intention to make proof on
his timber land claim, and July 23, 1895, was fixed as the time, due
notice being given to Pratsch and Thorpe to show cause why Dobbins's-
entry should not be allowed.

On the day named Dobbins made his final proof, Pratsch and Thorpe
each filing protests and alleging bona fide settlement and valuable
improvements at the date Dobbins applied to enter the land.

Thorpe's final proof having been rejected, as heretofore stated, the
proof of Dobbins was suspended to await the hearing on Pratsch's
protest, set for September 10, 1895, and of which Dobbins and Pratsch
were notified.
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As a result of the hearing, the local office allowed the proof of Dob-
bins, dismissed Pratsch's protest, and held his pre-emption declaratory
statement for cancellation.

The cases came to your office on the appeals of Thorpe and Pratsch,
and as the interests of all the claimants of the land were involved
therein, they were consolidated and considered together.

The testimony established to your satisfaction the following, among
other facts: that Pratsch was not a bona fide resident of said land;
that, even if he had made actual settlement thereon, lie had since
abandoned it; that the registration and poll books of Aberdeen pre-
cinct in Chehalis county, Washington, for 1891, 1892, 1893, and 1894,
showed that the said Charles R. Pratsch was a legal voter and actual
resident of te second ward of said city during each of said years, and
that his claim was based upon a mere pretence of settlement. Your
office accordingly dismissed his protest, and held his declaratory state-
ment for cancellation.

I find that Pratsch's attempted explanation of his registering and
voting in Aberdeen amounts substantially to an admission of the
charge.

In the case of State of California v. Sevoy (9 L. D., 139), it was held
that Sevoy's voting in Crescent City-a different precinct from that in
Which his claim was located-" indicated an illegal act rather than a
change of domicile," and did not raise a conclusive presumption against
his claim of residence. But where registering and voting have been
done for several successive years, and an oath has been. taken each Year,
by a party, that he was an actual resident of the place at which the
registering and voting occurred, the case is entirely different, and, in
ny opinion, the presumption, either of non-residence on the land or
abandonment of such residence, is conclusive.

This last supposed case, I find from the testimony, is exactly Pratsch's
case, and there is nothing in his appeal to the Department which raises
any doubt, in my mind, as to the correctness of your action in dismiss-
ing his protest and holding his declaratory statement for cancellation.

At this stage of the controversy it would be prenature, on the part
of the Depariment, to take any action, or express a opinion, with
respect to the onflicting claims of Thorpe and Dobbins, in view of your
office decision, reversing the action of the local office and suspending
their final proofs, until a further hearing call be held to determine the
conflict between all the parties in interest. Your order for this hear-
ing, on the ground indicated in your office opinion, is approved.
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RELINQISHMIENT-CONTEST-FINAL DECISION.

CURNUTT v. LAwR.ENcE.

A relinquishment can not be helI to be the result of a contest which had, prior to
the relinquishment, been finally decided l favor of the entrynian.

Secretary Bliss to the Commissioner of the General Land Office, J'Eay 11,
(W. V. D.) 1897. (C. WV. P.)

The record shows that on April 27, 1889, James B. Jonies made home-
stead entry of the NW. 1 ot Sec. 35, Tp. 13 N., . 1 W., Oklahoma land
district, Oklahoma; that on January 12, 1891, Adalh Curnutt initiated
contest against said entry, charging Jones with soonerism; that the
local officers sustained the contest; that the eutrymkan havingz died
during the pendency of the case before the local officers, Joal) Jones,
his father and heir at law, appealed from said decision to your office,
and from your office to the Department; that the decision of your
office, which was in favor of Jones, was reversed by the Department
on July 6, 1895. (Curnutt v. Jones, 21 L. D.,40.)

It further appears that on March 13, 1896, the said Joab Jones relin-
quished said entry, and Edward L Lawrence made homestead entry of
said land; that on the same day the local officers transmitted their
report, showing that notice of said departmental decision had been
served on Adah Curntt on November 18, 1895, and that no motion for
review had been filed.

On March 24, 1896, Adah Curnutt presented her homestead applica-
tion for said land, which was rejected by the local officers for conflict
with the entry of Lawrence, and on March 30, 1896, Adah Curnutt fled
a motion for rehearing in her contest against Jones on the ground of
newly discovered evidence, which motion was served on Jones's attor-
ney on May 27, 1896. On April 7, 1896, AdahI Curnutt filed an appeal
from the decision of the local officers, rejecting her homestead appli-
cation.

On August 4, 1896, the Department denied Adah Curnutt's motion
for rehearing, on the ground that said motion was not served, until sub-
sequently to entry.of Lawrence, and said:

ID the appeal before your office in the case of Curnutt v. Lawrence it is urged that
the relinquishment filed by Joab Jones, heir at law as aforesaid, was the result of
tbe contest of Curnutt v. Jones, which, if true, would lead to the cancellation of the
entry of Lawrence and the awarding of a preference right of entry to Cnrnutt. The
case is therefore remanded to your office for such action upon the allegations of Cur-
nutt in the premises as may be deemed just and proper by you.

And the case was remanded to your office " for such action upon the
allegations of Curnutt in the premises as may be deemed just and
proper."

On August 22, 1896, your office promulgated the decision of the
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Department on the motion for rehearing, and forially closed the case
of Curnutt v. Jones.

In her appeal from the decision of the local officers rejecting her
application to enter said land, Adah Curnutt insists that the local offi-
cers erred in rejecting her application for. the reason that she
was the sucessihl contestant for the tract applied for, the contest of Adah Cur-
nutt a1. the heirs of James B. Jones, deceased, for said tract of land being still pend-
ing and not finally closed by the Commissioner of the General Land Office, and the
relinquishment filed by Joab Jones, heir, was directly caused by the pending contest
of this applicant and said relinqoishnent weas the result thereof,

and prays that Lavrence may be required to show cause whly his
entry should not be canceled for conflict with the prior and superior
right of the appellant.

Your office affirmned the decision of the local officers, rejecting Adah
Ournutt's application to enter said land, amid she appeals to the Depart-
ment.

Notice of the decision of the Department, dismissing Adah Curnutt's
contest was mailed by the local officers to Adah Curnutt on November
18, 1895, and her motion for rehearing was not filled until March 30,
1896. The time allowed for filing a motion for review or for rehearing
expired on the 29th of December, 1895i and the decision of the Depart-
ment then became final. ence the filing of the relinquishment can not
be held to inure to the benefit of the contestant. The fact that your
office had not then formally announced that the case of Curnutt v.
Jones was closed, reserved to the contestant no rights, and the relin-
quishment can not be held to be the result of a contest which had pre-
viously been finally decided by the Department in favor of the entry-
man. Warn v. Field, 6 L. D., 236; Pomeroy v. Wright, 2 L. D., 164.

Your office decision is therefore affirmed.

APPLICATION TO AMIEND ENTRY-ADVERSE CLAIM.

HUDSON V ORR.

An application to amend a homestead entry, by including therein an additional
tract, operates to reserve the land covered thereby, so far as the rights of the
applicant are concerned, until final action thereon.

Secretary Bliss to the Commissioner of the General Land Office, Mlay 11,
(W. V. D.) 1897. (J. L.)

This case involves lot 1 of section 13, T. 1 N. R. 4 E., Indian merid-
ian, Oklahoma City land district, Oklahoma, containing 13.55 acres of
land.

On March 15, 1892, Joseph C. Orr made homestead entry No. 3267 of
lots I and 2 of section 18, T. 11 N., R. 5 E., containing 50.85 acres of
land. On December 2, 1893, he filed an application to amend said entry
so as to include the aforesaid lot 1 of section 13, T. 11 N., R. 4 E., situ-
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ated in an adjoining township, but contiguous to the lots entered by
him. In support of said application he filed his affidavit, corroborated
by two witnesses, in which he alleged:

That at the time he made said entry he applied for lots 1 and 2 of See. 18, T. 11
N., R. 5 E., and also for lot 1 of See. 13, T. 11 N., R. 4 E., all of said tracts being con-
tignons; that at the time he presented said application he was informed by the clerk
in charge at the U. S. Land Office tat lot 1 in Sec. 13, T. 11 N., R. 4. E., was not
open to entry but was allotted land, and yont affiant was shown a schedule which
appeared to indicate that said land was not open to entry. That your affiant was
only allowed to make entry of said lots 1 and 2 in Sec. 18; that your affiant estab-
lished his residence on said lots 1 and 2 of said Sec. 18. T. 11 N., R. 5 E.; has built
a house thereon, reduced a portion of said tract to cultivation and has in all respects
complied with the homestead law as to residence and improvement; that he has
cleared ani reduced to cultivation some two or three acres upon said lot 1 in Sec. 13;
that a short time ago your affiant was informed by his former attorney, L. P. Hudson,
that a mistake had been made it telling him that lot 1 in Sec. 13 was allotted land,
and that the same was in truth and in fact, gbvernment land and open to entry;
that no person other than your affiant has occupied or improved said lot 1 in Sec. 13,
and that the same is also clear of any adverse claims of record.

The local officers recommended that the application be allowed. But
on December 21, 1893, your office reversed the decision of the local
officers, saying:

There appears to be no law or regulation of this department, under which Orr's
application to amend may be properly allowed; and the application is therefore
rejected subject to the usual right of appeal.

From said decision Orr appealed; and on July 6, 1895, this Depart-
ment reversed your office decision, saying:

In view of the facts set forth, and especially of the improper restriction through
the erroneous action of the local land office, it is my opinion that Orr should be
allowed to amend his homestead entry in accordance with his original application.
(See Northern Pacific Railroad Company v. Yantis, 8 L. D. 58).

And your office proceeded by letter "C of August 17, 1895, to carry
said departmental decision into effect.

In the meantime, while Orr's appeal was pending, to wit: On May 3,
1894, Lewis Hudson had been permitted by the local officers to make
homestead entry of the aforesaid lot I of section 13, T. 1i N., R. 4 E.,
containing 13.55 acres of land, which were awarded to Orr by the
departmental decision aforesaid. Whereupon your office by letter IC"
of October 3, 1895, directed the local officers to advise Lewis Hudson

that he will be allowed thirty days from notice within which to show cause why
his said entry should not be cancelled, having been improperly allowed when the
tract was reserved by the pending application for amendment of Joseph C. Orr, party
to homestead entry 3267, made March 15, 1892, for lots 1 and 2, sec. 18, T. 11 N., I. 5 E.

Within the thirty days prescribed, Hudson filed under his oath, but
uncorroborated, an answer to the rule, and a protest against the allow-
ance of Orr's application to amend, in which he alleged:

That at the time he made said homestead entry be was informed by a Mr. Watts a
clerk in the said Land Office, that said tract was vacant government land subject to
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homestead entry, and that he has since date of said entry settled and resided upon
said tract in good faith and made valuable improvements thereon.

That the records of the said Laud Office show that said Joseph C. Orr made his
homestead entry upon lots 1 and 2 of section 18, in township 1 N. of range 5, east
of. the I M. and that on August 17, 1895 he was allowed to have his said homestead.
entry amended, by direction of the Honorable Secretary of the Iterior. That your
afflant is informed that said Orr, has represented in his application for said amend-
mient that he went to the U. S. Land Office aforesaid, at the-time he made his original
entry (No. 3267) and "applied to enter also lot 1 of Sec. 13 in township 11 N. of range
4 east I. M." That this affiant is informed and verily believes that said Joseph C. Orr
never applied nor offered to enter said lot 1 of section 13 T. P. 11 N. of range 4 east,
until after lie made his original entry as aforesaid. That this affiant made settle-
ment upon said tract during the month of August 1894, and about the same time
established his residence thereon. That said Orr, has resided upon and improved
the tract he originally entered and confined his improvements to the same, except
that he has built his fence across the line in one place, so as to enclose about a half
or three fourths of an acre of the tract in controversy.

That he has only occupied said tract by cutting and disposing of all the valuable
timber thereon, and has at no time disputed the right of this afflant to said tract
until after the amendment of his said entry was allowed as aforesaid, and that said
Orr has resided within about a quarter of a mile of this afflant during all of the time
he (affiaut) resided upon and claimed said tract and was fully advised of the fact
that your affiant had entered and claimed said tract as his homestead. Wherefore.
He protests against the cancellation of his said homestead entry No. 8680, and asks
that a hearing be ordered and that this affiant may be allowed to prove the allega-
tions herein set forth, and to show that said Joseph C. Orr did not apply to enter the
tract in controversy until after date of his original entry.

On January 13, 1896, your office denied Hudson's application for a
hearing and held his entry for cancellation saying:

The application for amendment by Orr, reserved the laud until the final disposition
thereof, and Hudson could acquire no rights thereto as against Orr. It is therefore
unnecessary to order a hearing, and the entry having been improperly allowed, is
this day held for cancellation.

Hudson appealed to this Department:
It is a well settled principle that a legal application to enter laud, is while pending,

equivalent to actual entry, so far as the applicants rights are concerned, and its
effect is to withdraw the laud embraced therein from any other disposition, until
such time as it may be finally acted upon. The fact that the application of appel-
lant was not an original, but only for amendment of a former entry to embrace the
laud in dispute, does not alter the case (Mack Long, 15 L. D., 579).

Laud covered by one entry, or by an application to enter by amend-
ment or otherwise, is not subject to another entry at the same time;
and an application to enter land not subject to entry at the time the
application is made, confers no rights upon an applicant. (Rumbley v.
Causey, 1 L. D., 266). A legal application to enter land subject to
entry, while pending, is equal to actual entry, so far as the applicant's
rights are concerned, and withdraws the land embraced therein from
any other disposition, until final action thereon. (Hamilton v. Harris,
18 L. D., 45 and Pfaff v. Williams, 4 L. D., 455).

Orr's application to enter by amendment the lot of land in contro-
versy, was filed and put on record on December 2, 1893. The lot was
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thereby withdrawn from any other disposition. The act of the local
officers i permitting Hudson to make entry of the lot on May 3, 1894,
was beyond their authority, and Hudson acquired no rights thereby.
The fact that Mr. Watts, the clerk, was nistaken and misled lrl. lud-
son as to the status of the tract, cannot impair the rights of Mr. Orr.
The purpose of this proceeding against Mr. Hudson is to remove from
the records his entry which was unlawfully made endente ite, and
which is inconsistent with the entry which the Department authorized
Orr to make of the same tract. M\r. Hudson , who acquired no interest
by his unlawful entry, cannot be permitted in this collateral l)roceed
ing to impeach the decision of the Department in Orr's case, to which
he, Hudson, was not a party. The facts alleged i his answer and
protest are not sufficient to entitle im to a hearing in this case.

Your office decision is hereby affirmed.

SETTLEMENT CLAIM-SUCCESSFUL CONTESTANT.

HINE V. CLIFF.

A settlement on land covered by the entry of another, confers no right as against a
successful contestant who secures the cancellation of such entry.

Secretary Bliss to the Commissioner of the General Land Office, May 11,
(W. V. D.) 1897. (J. L. McC.)

On September 19, 1893, David A. Kittleman made homestead entry
for the NW. J of Sec. 26, T. 28 N., R. 1 W., Perry land district, 0. T.

Twenty seven days afterward-to wit, on October 16, 1893-Meredith
A. Tarleton filed affidavit of contest against said entry, alleging prior
settlement. No action appears to have been taken on said affidavit.

On June 4, 1894, Frank D. Cliff filed affidavit of contest against said
entry on the ground of abandonment; and afterward an additional
affidavit of contest, charging that Tarleton had never established resi-
dence on the land.

This case was set for a hearing, at which time Cliff appeared, but
both Kittleman and Tarleton defaulted.
= From the testimony taken it appeared that the entryman, Kittleman,
had failed to establish residence on the tract, or to'cultivate or improve
the same, and had abandoned it for more than six months prior to the
filing of the contest affidavit; and that Tarleton had never established
residence upon the land, although more than six months had passed
since he had filed an affidavit alleging prior settlement. The local
officers therefore recommended the cancellation of Kittleinan's entry
and the dismissal of Tarleton's contest. From their decision no appeal
was taken, and on May 20,1895, your office canceled Kittleman's entry.

O On June 13, 1895, Cliff exercised the preference right earned by his
successful contest, and made homestead entry of the land.
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On July 10, 1895, Lewis P. Hine applied to make homestead entry of
the land; but the local officers rejected his application because of con-
flict with Cliff's homestead entry, made June 13. 1895 (sura). line
appealed to your office, alleging that he was a settler upon the land
prior to the settlement of Cliff; and that the local officers should have
ordered a hearing to determine the fact as to priority. Your office, by
decision of March 13, 1896, held:

Although Hine alleges settlement on the tract on May 30, 1894, he made no attempt
to establish a claim to the land until July 10, 1896-fourteen months after the date
of settlement; and by failing to assert his claim within three months from such
settlement he lost all rig t he might have acquired thereunder:

Therefore your office refused his application for a hearing.
Hine has appealed to the Department. He contends, in substance,

that Cliff filed his contest against Kittleman within a few days after
Hine's settlement on the land, and within three months allowed him
(Hine) in which to place his application of record; that after the con-
test had been filed by Cliff, he (Hine) had no way of placing himself on
record prior to Cliff; that an application by Hine for said land would
have been rejected on account of Kittlemall's then existing entry, and
a contest for abandonment would have been held in abeyance until the
disposition of Cliff's contest for abandonment; that it was not until
Cliff made entry under his preference right that he (ine) had an
opportunity under the rules to assert his claim, which he did by apply-

.6-ing to make entry of the land, within a month after Cliff's entry; and.
he asks that a hearing be ordered to determine, as between him and
Cliff, which was the prior settler.

It is clear that line for the same reason that he could not have been
permitted to make entry of the land at the date when he went upon it
(because it was segregated by Kittleman's homestead entry), could not
make a legal settlement or establish, a legal residence thereon while
said entry remained of record. (Turner v. Robinson, 3 L. D., 562, and
many cases since).

After Cliff had initiated contest against Kittleman, Hine's settlement
(whether made before or after the initiation of Cliff's contest) was sub-
ject to Cliff's preference right in case such contest should result in the
cancellation of the entry. When the entry was candeled as the result
of said contest, and Cliff made entry of the land, Hine's settlement
(even' conceding it to have been made earlier than that of Cliff) con-
ferred upon him no rights in the premises.

The decision of your office denying Hine's application for a hearing
is therefore affirmed.

10671-VOL 24-28
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HARDING V. Moss.

Motion for review of departmental decision of February 13, 1897, 24
L. D., 160, denied by Secretary Bliss, May 13,1897.

T-IMBER CULTURE APPLICATION-INDEMNITY WITHDRAWAL.

GORDER V. ST., PAUL, MINNEAPOLIS AND MANITOBA RY. CO.

An application to make timber culture entry of land withdrawn for the benefit of a
railroad grant confers no right as against the grant or the government, and if
the land, so applied for, is subsequently restored to the public domain, after the
repeal of the timber culture lawv, there is no right in the applicant that brings
him within the protective terms of said repeal.

Secretary Bliss to the Commissioner of the General Land Office; iiay 13
(W. V. D.) 1897. (W. A. E.)

The plaintiff in the case of Christian C. Gorder v. St. Paul, Minne-
apolis and Manitoba Railroad Company has appealed from your office
decision of January 5, 1895, holding for cancellation his timber culture
entry, allowed January 7, 1893, for the SE. 1 of the NE. I of Sec. 35,
T. 125 N., I. 39 W., St. Cloud, Minnesota, land district.

Said tract is within the indemnity limits of the grant for the benefit
of the main line of said road, the withdrawal on account of which was
made August 14, 1868. This withdrawal remained in force until May
22, 1891, when it was revoked (12 L. D., 541), under the authority of
section 4 of the act of Congress approved September 29,1890 (26 Stat.,
496).

It is also within the indemnity limits of the grant for the benefit of
the St. Vincent Extension of said road, the withdrawal for which was
made February 6, 1872.

November 25,1873, it was selected by the company on account of the
St. Vincent Extension grant. -No losses were specified as a basis for
said selection, it not being required at that date, but on June 6, 1894,
a rearranged list was filed, in which losses were specified, tract for
tract.- -

November 21, 1876, said tract was claimed as swamp by the State of
Minnesota,

January 3, 1887, Christian C. Gorder tendered his timber culture
application for the land and said application was rejected for conflict
with the claim of the State.

Gorder appealed, and a hearing was ordered to determine the char-
acter of the land. As a result of the hearing the claim of the State
was finally rejected by your office on September 9, 1892, and on Janu-
ary 7, 1893, Gorder was permitted to perfect his timber culture appli-
cation.
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It does not appear that in these-proceedings between Gorder and the
State the railroad company was made a party or notified of the action
of the local office and your office. The railroad was therefore not bound
or affected by those proceedings. While it is to be regretted that the
railroad claim was entirely overlooked, still it must be noted that
Gorder could not have hoped to establish any right to the land as
against the railroad without making it a party to the proceeding.

On January 5 1895, however, your' office held Gorder's entry for
cancellation, and from this action he has appealed.

In the case of Sachs v. Hastings and Dakota Railway Company
(21 L. D., 298), it was held that an application to make timber culture
entry of land embraced within a railroad indemnity withdrawal con-
fers no right as against the grant or the government, and that where
land covered by such an application is restored to the public domain,
after the repeal of u1e timber culture law, there is no right inthe
applicant that can be recognized as within the protective terms of said
repeal.

If theni, as argued by attorney for Gorder, the withdrawal of this
land for the benefit of the main line of said road was a bar to its selec-
tion on behalf of the St. Vincent Extension and rendered that selection
illegal, said withdrawal was also a bar to the allowance of Gorder's
timber culture application. Whether or not, therefore, the selection
on behalf of the St. Vincent Extension is valid, Gorder's timber culture
entry is clearly illegal and must be canceled.

Your office decision is affirmed.

DESERT LAND CONTEST-STATUTORY LIFE OF ENTRY.

ROSCOE ET AL. V. FOSTER ET AL.

The period covered by a departmental order suspending a desert land entry must be
excluded in computing the time within which reclamation must be effected and
final proof made. :

The act of March 3, 1891, amending the desert land act of March 3, 1877, operates
to confer upon entrymen under the original act, at their option, the additional
time for effecting reclamation provided for in said amendatory act, and an entry
occupying such status, on which final proof has not been submitted, is within
the provisions of the act of Jly 26, 1894, extending the time for making final
proof and payment.

Secretary Bliss to the Commissioner of the General Land Office, May 13,
(W. V. D.) 1897. (W. M. W.)

Your office, by letter of January 27, 1897, rejected the application of
A. C. Roscoe and Joseph P. Carroll to contest the desert-land entry of
James A. Foster for the N. of the NW. 1, the SE. i of the NW. 1,
the S. of the SW. , and the NE. of the SW. 1, of Sec. 28, T. 26 S.,
R. 25 E., Visalia land district, California.
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Your office has forwarded the record pursuant to departmental order
of January 29, 1896.

The entry was made by said Janes A. Foster on Apri] 19, 1877. He
died on April 21, 1S86, having devised all his interest in said entry to
his widow, Janie A. Foster-naming her in his will as executrix.

This entry (with many others made at the Visalia, California, land
office) was suspended by departmental order of September 12, 1877;
which suspension was revoked January 12, 1891. United States v.
Haggin, 12 L. D., 34.

On February 3, 1896, A. C. Roscoe and J. P. Carroll applied to con-
test Foster's entry, alleging failure to reclaim the land and submit
final proof in the time allowed by law.

On March 14, 896, Roscoe and Carroll filed a second complaint, in
which they alleged that on August 21, 1893, due notice of the revo-
cation of the suspension of said entry was given the entryman by
registered mail; they also alleged that three years, exclusive of the
suspended period, had elapsed and that the. land had not been
reclaimed. Te local officers held these two affidavits of contest pend-
ing the disposition of prior contests.

On April 18, 1896, Janie A. Foster assigned her interest in the land
to Omar Phillips. On May 9, 1896, Phillips submitted final proof in
support of said entry. On May 18, 1896, the local officers passed upon
the final proof, and found:

That the land has been reclaimed, and that the water right is sufficient, but we
refuse to accept final payment and issue final receipt thereon, for the reason that
there are contests pending against said entry.

On May 22, 1896, Carroll filed a supplemental affidavit, in which he
alleged,, on behalf of himself and Roscoe, that Phillips's final proof
fails to show that the land has been sufficiently irrigated, and that
sufficient water right has been secured. This affidavit was rejecte.d
by the local officers on June 4, 1896,

because the allegations attack the final proof, which said proof has been passed
upon and accepted by this office, and the same is held pending disposition of con-
tests against original entry.

No action by the local officers appears to have been taken on said
affidavits, filed February 3, and March 14, 1896, by Carroll and Roscoe.

Carroll and Roscoe appealed to your office.
On November 30, 1896, your office directed the local officers to report

what contests they referred to as pending at the time the first two
contest affidavits of Carroll and Roscoe were filed, and at the time
officers passed on said final proof.

On December 9, 1896, the register and receiver reported that said
prior contests (not naming the parties who had initiated them)
have all been disposed of, and there is now nothing in.this office having prece-
dence over the original contest of Roscoe et a.

On January 27, 1897, your office held that the charges made in plain-
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tiffs' first and second affidavits of contest, of failure to reclaim the land
in the time, allowed by law, are premature; and respecting the suffi-
ciency of the charges made in their third affidavit, it was found:

That the Calloway canal passes within two miles of the land and furnishes water
for irrigation. The water is conveyed to the land by three ditches, sixteen feet
wide, and distributed by lateral ditches. Water was conveyed pou the ]and in
1880. The land has been sufficiently irrigated since 1885. By reason of the irriga-
tion the land is capable of producing in paybig quantities such crops as are grown
in that vicinity. There are no high points to which water can not be conveyed.
Accompanying the proof is an abstract of water right, showing that said Calloway
canal was constructed by a corporation organized for the purpose in 1877, and that
said three ditches conveying water from the cantl to the land were constructed by
said corporation, and sufficient water conveyed to the land by virtue of an agree-
ment entered into with said Foster by which he was to have perpetual water right
on payment to said corporation of his proportionate share of the whole cost of con-
struction of the canal. All the water rights acquired by Foster were conveyed to
Phillips by said devisee.

It seems to me that the proof is satisfactory in its showing of reclamation of the
land and of water right.

The charges found in the three affidavits by Roscoe and Carroll do not constitute
a cause of action, therefore, hearing on their petitions is denied.

Your office also disposed of the application of John C. Collins to con-
test Foster's entry adverse to Collins, and, inasmuch as he has not
appealed from your office decision, there is no question here relating to
his rights.

Roscoe and Carroll appeal.
The first specification of error alleges that your office erred in holding

that the first two affidavits of contest filed by plaintiffs were premature.
The theory upon which this specification and others seem to be based

is that the time for reclaiming te land, and making final proof and
payment therefor, under the desert act of 1877 (19 Stat., 377), had
expired at the date said affidavits of contest were filed, and also that
the acts of July 29, 1894 (28 Stat., 123), and August 4, 1894 (28 Stat.,
226), have no application to desert entries under the act of 1877. It is
further claimed that vour office erred in deciding that the period of
suspension should be' excluded from the three years in which the' entry-
man should submit his proof under the act'of 1877.

In United States v. ilaggin, 12 L. D., 34; the suspension of this entry,
made September 12, 1877, was revoked, and it was said:

The time between the date when said order became effective, and the date of
notice of its revocation, will be excluded from the time within which the entryman
is required to make proof of his compliance with the requirements of the law.

In Farnell ethal. v. Brown (on review), 21 I. D., 394, and White v.
Dodge, Id., 494, it was held that on the revocation of an order suspend-
ing a desert entry time will not run: against the entrynian until due
service of notice upon him of such revocation.

There is nothing in the record before the Department in this case to
show that the eutryman or his assignee was ever served with notice of
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the revocation of the suspension of said entry; but plaintiffs allege in
their amended affidavit of contest, filed March 14, 1896, that the entry-
man was duly notified of the revocation of the suspension on August
21, 1893, and for the purposes of this opinion said date will be consid-
ered as the time when the entryman was duly notified of the revocation
of the suspension of his entry. Under the act of 1877 the entryman
might make his proof of reclamation at any time within three years
after filing his declaration. This entry was made on April 19, 1877; it
was suspended September 12th of that year, so that four months and
twenty-three days of the three years had run at date of suspension.
After the date of suspension the time did not begin to run against said
-entry until the entryman was duly notified of the revocation, which,
as before indicated, will be assumed to have occurred on the 21st day
of August, 1893; from that date to February 3, 1896, when plaintiffs
first affidavit of contest was filed, two years, five months and twelve
days elapsed after notice of suspension was served on the entrymnan;
this time, added to the four months and twenty-three days that ad
run before the suspension, makes in all two years, ten months and five
days that had expired at the date plaintiffs' first affidavit of contest
was filed. The plaintiffs' second or amended affidavit of contest was
filed one month and eleven days after the first, and, of course, related
back to the date of the filing of the original, to which it was amend-
atory.

For the sake of argument, it; may be conceded that the date of the
filing of the amendatory affidavit should govern in computing the life
of the entry, and still the contention of appellants would be without
'force, for at the time said affidavit was filed only two years, eleven
months and sixteen days, of the three years allowed, had expired, and
the contest was prematurely brought under the act of 1877, independent
of the acts of 1894. But, if the time allowed by the act of 1877 had
expired, the act of July 26, 1894, supra, extended the time for making
final proof and payment, for

all lands located under the~homestead and desert land laws of the United States,
proof and payment of which has not yet been made .... for the period of one year
from the time proof and payment would become due inder existing laws.

The second section of the act of March 3, 1891 (26 Stat., 1095), added
four sections to the desert land act of 1877. The 6th section so added
to the desert act provides that any valid rights theretofore accrued
under the act of 1877 should not be affected,

but all bona fide claims heretofore lawfully initiated may be perfected, npon due
compliance with the provisions of said act, . ; or said claims, at the option of

.the claimant, may be perfected and patented nnder the provisions of said act.

Under this act Foster's entry was an entry under "existing laws."
It is clear that plaintiffs' first two contest affidavits, charging a fail-

ure to reclaim the land within the time allowed by law, fail to state
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facts sufficient to constitute a cause of action, and there was no error
in your office decision so holding.

In view of this conclusion, it becomes unnecessary to determine
whether the act of August 4,1894,. supra, applies to an entry made
under the act of 1877, when the entryinan does not elect to proceed
under the act of 1891, supra.

The final proof was made and filed within the time allowed by law.
I concur with your office in its conclusion that the final proof shows
compliance with the requirement of the desert law in every material
respect, including the reclamation of the land embraced in said entry.

On June 30, 1896, one John C. Collins applied to contest the entry
in question, ol the identical grounds as set forth in Roscoe and Car-
roll's affidavit of contest. Your office correctly dismissed Collins's
complaint.

Since the decision of your office was rendered, Chesley M. Carter (on
January 18, 1897,) and George M. Phillips (on February 10, 1897,) have
filed protests against the final proof submitted by Omar Phillips. In
order to avoid circuity of action and consequent delay, it will be proper
for the Department to consider their protests, although they have not
been acted upon by your office. (Kiser v. Keech et al., 7 L. D., 25) and
many cases since.)

The protests of Carter and Phillips involve substantially the same
charges as have hereinbefore been considered. They are not sufficient
to justify the Department in ordering a hearing, and are therefore
dismissed.

RAILROAD GRANT-INDEMINITY SELECTION-SETTLEMENT RIGHT.

MULLER V. NORTHERN PACIFIC R. R. Co.

Indemnity selections accompanied by designation of loss in bulk, made prior to the
specific departmental requirement that lost-lands should be arranged tract for
tract with the lauds selected, operate to protect the company as against subse-
queDt applications to enter, made prior to said requirement, and the rearrahge-
ment of losses in accordance therewith.

The right of a qualified settler who is in the possession of land to perfect title
thereto, is not defeated by an intervening indemnity selection.

Secretary Bliss to the Connnissioner of the General Land Ofcee, 11ay 18,
(W. V. D.) 1897. (F. W. C.)

The Northern Pacific Railroad Company has appealed from your
office decision of April 26, 1895, holding for cancellation its indemnity
selection covering the W. W NE. 1 and W. SE. RE Sec. 15, T. 146 N.,
R. 86. W., Bismarck land district, North Dakota, with a view to the
allowance of the homestead application of Frederick Muller.

This tract is within the indemnity limits of the grant for said com-
pany and was included in list of selections filed July 14, 1890 (List
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No. 50). This list contained a specification of losses as bases for the
selections but the same was not arranged tract for tract with the
selections.

The losses were of unsurveyed lands within the diminished row
Indian reservation.

Under the orders issued i accordance with the directions contained
in the decision in the case of La Bar v. Northern Pacific Railroad Com-
pany (17 L. D., 406), the company filed its rearranged list on May
14, 1894.

On July 23, 1891, Muller tendered a homestead application for this
land, accompanied by affidavits in which he alleged settlement upon
the land in the spring of 1889, and that he, together with his family;
have continuously resided thereon since that time.

Said application was, by the local officers, rejected for conflict with
the selection by the company from which action Muller appealed.

From the record transmitted, it further appears that during the
pendency of said appeal, to wit, on May 24, 1894, Muller filed a contest
against the company's selection alleging substantially the same as con-
tained in his affidavits filed in support of his homestead application.
Upon said contest hearing was set for December 10, 1894, and service
duly made.

At the appointed time both parties appeared and after the witnesses
offered by Muller had been examined and cross-examined by the com-
pany, the case was closed, the company offering no testimony.

An examinatioii of this testimony clearly sustains the filding of the
local officers, which is as follows:

That said contestant settled upon said W. of NE. and W. - of SE. A, See. 15,
T. 146 N., of R. 86 W., in the fall of 1887, that himself and family have continu-
ously resided thereon ever since, that he has yearly sbsequently to 1889 raised
crops thereon, that his iprovements amount to the value of $585, that the said
contestant was a qualified homestead entryman when he settled upon said tract,
that he settled upon said tract with the view of acquiring the same as a homestead
and that be has maintained his residence thereon since with the like intention.

The record of this hearing had not been received at your office at
the time of the rendition of your decision appealed from (April 26,
1895), in which it was held, in effect, that the company's selection list
of July 14, 1890, was not a valid selection because the losses were not
arranged tract for tract with the selected lands, ad, therefore, that
said selection was no bar to the allowance of Muller's homestead appli-
cation tendered, as before stated., on July 23, 1891.

This is clearly in conflict with the ruling made i the case of the St.
Paul, Minneapolis and Manitoba Ry. Co. v. Lambeck (22 L. D., 202), in
which it was held that-

Indemnity selections accompanied by designation of loss in bulk, made prior to
the specific departmental requirement that lost lands should be arranged tract for
tract with the lands selected, operate to protect the right of the company as against
subsequent applications to enter, made prior to said requirement, and the rearrange-
ment of losses in accordance therewith. (Syllabus.)



DECISIONS RELATING TO THE PUBLIC LANDS. 441

Upon the record before me it must therefore be held that the com-
pany's rights under its selection date as of the presentation of its list
July 14, 1890.

The question then arises, had Muller such a claim to the land at that
date as would bar the selection V

While it is true the hearing, hereinbefore referred to, was held during
the pendency of Muller's appeal from the rejection of his applications
yet, as the company appeared, without objection, I can see no good
reason for further hearing, and the allegations of settlement and resi-
dence made by Muller in, support of his claim are considered as
sustained.

The land was, therefore, i the occupation and possession of Muller;
a qualified settler, at the date of selection, and such selection can not
bar the consummation of his claim which he has sought to perfect by
the tender of his application under consideration.

For this reason your office decision is affirmed, and upon completion
of entry by Muller the company's selection will be canceled.

RAILROAD GRANT-RES JTDICATA-ACT OF MARCH 3, 1 SS7.

HARRIS V. NOPTHERN PACIFIC R. R. o.

A decision of the Department, in accordance with the rulings then in force, that a
certain tract of land passed under a railroad grant, does not, in view of the pro-
visions of the act of March 3, 1887, requiring the adjustment of railroad grants
"in accordance with the decisions of the supreme court," preclude subsequent
departmental action, on the application of a third party, under the later deci.
sions of said court.

Secretary Bliss to the Commissioner of the General Land Office, fav 18,
(W. V. D.) 1897. (J. L. McC.)

The Northern Pacific Railroad Company has appealed from the
decision of your office, dated August 3, 1895, rejecting its claim to the
N. J of the NW. -1 of Sec. 23, T. 4 N., R. 10 W., Helena land district,
Montana.

Said land is within the primary limits of the grant to the railroad
company named. On April 143,1872, one Isaac Harris filed pre-emption
declaratory statement for the same, including also the S. of the SW.
41 of See. 14, adjacent. The latter eighty acres he afterward entered
under the homestead law, and applied to make additional homestead
entry of the eighty acres in the odd section-which was allowed.
Thereupon a contest arose between him and the company, the details
of which are fully set forth in the departmental decision of April 10,
1891, in said case (12 L. D., 351); and need not be herein repeated.
The Department held therein that the tract in the odd section inured
to the company.
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Said decision was in strict accordance with departmental rulings at
that time prevailing. Since then, however, the United States supreme
court has rendered a decision in the case of Whitney v. Taylor (158
U. S., 85), to the effect that an uncanceled pre-emption filing of record
at the date when a railroad grant becomes effective excepts the land
covered thereby from the operation of the grant, even though at such
time the statutory life of the filing has expired. Said suprene court
decision vitally affects the case now under consideration.

At the date when the withdrawal upon general route became effective
(February 21, 1872), and when the map of definite location was filed
(July 6, 1882), the tract was embraced in the pre-emption eclaratory
statement of one Bernhard H. Dudden, filed January 24, 1872, and
still uncanceled and of record on the books of your office. Under the
ruling in said Whitney-Taylor case, therefore, the land was excepted
from the operation of the grant.

Isaac Harris, the homestead claimant in the case decided by the
Department on April 10, 1891 (siepra), is dead; and his wife, Mary
Harris, now applies to enter the land under the homestead law.

The company contends that, inasmuch as the Department, on April
10, 1891, awarded the lot to it, the matter is res judicata, and can not
be reopened; that
Isaac Harris's homestead entry for this land having been canceled in 1891, pursuant
to the decision of the Secretary, it is not competent for the Commissioner to allow
his widow, Mary Harris, to offer proof upon said canceled entry, and to secure the
issuance of patent thereon.

The above is not quite an accurate. statement of the facts. Isaac
Harris's additional homestead claim is not in question here. Mrs.
Harris is not seeking to secure the issuance of patent upon her hus-
band's canceled entry. She is applying to enter in her own right cer-
tain lands, which under the decisions of the supreme court cannot be
held to have passed to the company under its grant, and must therefore
be treated as public lands subject to entry by any qualified applicant.
Congress by act of March 3, 1887 (24 Stat., 556) has provided that
certain railroad grants shall be adjusted by the Secretary of the Inte-
rior, "in accordance with the decisions of the supreme court." The
fact that the Department has at some time heretofore held that the
land here in controversy had passed to the railroad company, does not
prevent its now adjudicating the new question that has arisen upon
Mrs. Harris's application to enter, in accordance with the decision of
the supreme court in the case of Whitney v. Taylor (supra).

Your office letter of August 3, 1895, (supra) holding that the land did
not inure to the railroad company, was in direct contravention of the
departmental decision of April 10, 1891 (supra). While the Department
possesses authority by virtue of the act of March 3, 1887 (above cited),
to take action in the case irrespective of its former decision awarding
the land to the railroad company, your office had no such authority and
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jurisdiction. Hence your office letter has been considered simply in the
light of a recommendation. In such recommendation, however, I con-
cur, and hereby direct that the claim of the company be rejected, and
that Mrs. Harris's application to make homestead entry of the land be
allowed, unless some other reason to the contrary shall appear.

TIMBER CULTURE FINAL PROOF-ACT OF MIARCH 4, 1896.

JOHN W. BuRs.
The act of March 4, 1896, relieves a timber culture entryman from the requirement

of appearing before the local office, or an officer designated by statute within the
county in which the land is situated, on the submission of final proof, but does
not modify prior legislation or regulations thereunder with respect to the testi-
mony of his witnesses.

Secretary Bliss to the Commissioner of the General Land Office, May 18,
(W. V. D.) 1897. (G. C. R.)

John W. Burns has appealed from your office decision of February
15, 1896, which affirms the action of the register and receiver in reject-
ing the final proof, offered November 5, 1895, in support of his timber
culture entry (Garden City series), made June 4, 1885, for the SW. 1 of
See. 22, T. 31 S., R. 36 W., Dodge City, Kansas.

The final proof was rejected because the same was not taken before
the register and receiver, or before an officer within the county in which
the land is situated.

The proof appears to have been taken before J. W. Johnson, judge of
the probate court in Harvey county, Kansas, about two hundred miles
distant from the county in which the land lies.

Mr. Burns in his appeal alleges no specific error, but contends that
the law "does not contemplate legal or moral ipossibilities;" that
the peculiar state of affairs
in the present desolate and almost deserted counties of western Kansas shonlJ not
deprive the bona fide claimant and cultivator of the timber culture claims of his
moral right to enter the tract, even though the wise provisions of the General Land
Office be disregarded.

The act approved May 26, 1890 (26 Stat., 11), provides as follows:
That the proof of settlement, residence, occupation, cultivation, irrigation, or

reclamation, the affidavit of non-alienation, the oath of allegiance, and all other
affidavits required to be made under the homestead, pre-emption, timber culture,
and desert land laws! may be made before any commissioner of the United States
circuit court, or before the judge or clerk of any court of record of the county or
parish in which the lands are situated; and the proof, affidavit, and oath, when so
made and duly subscribed, shall have the same force and effect as if made before
the register and receiver, when transmitted to them, with the fee and commissions
allowed and required by law.

The proof, as shown above, was taken before a judge of a probate
court in Kansas, which court, by section 1, chapter 29 (p. 325), of the
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compiled laws of Kansas (1881), is declared to be a court of record,,
and in this respect met the requirements of the statute above quoted.

But at the time it was taken (1895) it did not meet the requirements
of the statute or the regulations thereunder, in that it was not taken
before the register and receiver or before a commissioner of the United
States circuit court having jurisdiction over the county in which the
land is situated, or before a judge or clerk of any court of record in
such county. Edward Bowker, 11 L. D., 36t.

The act approved March 4, 1896 (29 Stat., 43), provides:

That timber-culture claimants shall not be required, in making final proof, to
appear at the land office to which proof is to be presented or before an officer desig-
nated by the act of May twenty-sixth, eighteen hundred and ninety, within the
county in which the land is situated; bt such claimant may have his or her per-
soual evidence taken by a United States court commissioner or a clerk of any court
of recordt under such rules and regulations as the Secretary of the Interior may
prescribe.

This act was passed after Burns made his final proof, but, under the
rule laid down in the case of S. Lizzie Guernsey (22 L. D., 526), he is
entitled to its benefits, and his personal evidence, taken before any
officer named in the act of 1890 (snyra), i any part of the United
States, might be accepted; but this does not relieve him from the
necessity of conforming to the statute and regulations thereunder in
respect to his proof witnesses. Apart from the claimant's personal
testimony, the regulations in regard to the manner of taking final
proof in timber culture cases have not been changed.

The decision appealed from- is accordingly affirmed.

RAILROAD GRANT-INDEMNITY SELECTION-DESIGNATION O LOSS.

PAGE t. NORTHERN PACIFIC R. R. Co.

Indemnity selections, unaccompanied by designation of loss, made prior to the
departmental order waiving such designation, are protected by said order in the
absence of ay intervening adverse claim.

On the rearrangement of an indemnity list, based on losses alleged in bulk, so that
the lands selected, and the losses specified, shall correspond tract for tract, the
rights of the company date as of the presentation of the first list, so far as the
selections and losses are the same.

Indemnity selections of the Northern Pacific resting on alleged losses east of Superior
City, regular and legal nnder the construction of the grant at the time when
made, should be protected nder the changed construction of the grant, with
due opportunity to assign new bases, as against intervening adverse claims.

Indemnity selections, made under the departmental order waiving specifications of
loss, are valid, and while of record a bar to the allowance of adverse claims.

Secretary Bliss to the Commissioner of the General Land Office, Jf1ay 187
(W. V. D.) 1897. (F. W. C.)

With your office letter of April 23,1897, was forwarded a petition,
filed on behalf of Thomas M. Page, in which it is moved that the
approval given by my predecessor (Mr. Secretary Francis), on March
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2, 1897, to indemnity lists No. 50 and No. 56, covering lands withini the
Fargo and Bismarck land districts, North Dakota, be revoked and
hearing ordered, with a view to the establishment of the claim of Thomas
M. Page to the SW. of Sec. 5, T. 146 N., R. 67 W.

Similar petitions are filed on behalf of Joshua Lemert as to the SW.
Sec. 31, T. 147 N., R. 67 W.; Frank R. Lemert, SW. Sec. 31, T. 147

N., R. 67 W.; R. D. Liemert, NE4,. 1, Sec. 31, T. 147 N., R. 67 W.; Harry
A. Page, NW. 1, Sec. 5, T. 146 N., R. 67 W.; Jennie F. Rogers, NE. t

Sec. 5, T. 146 N., R1. 67 W.; Burton L. Russell, SE. Sec. 5 T. 146 N.,
R. 67 W.; Edw. I. Walton, SW. 1 See. 25, T. 147 N., R. 68 W.

The grounds upon which these petitions are based are in all impor-
tant particulars the same, so it is necessary only that one be considered,
the action upon all to be governed thereby.

The case of Thomas M. Page is selected by the attorneys for the
petitioners, and the-following facts are gathered from the arguments
filed in support of the petitions.

The land involved is within the indemnity limits of the grant for said
company and was included in list of selections filed May 14, 1883.

This list was not accompanied by a designation of losses as bases for
the selections, but as no adverse claimi is alleged to have attached to
the land prior to the promulgation of departmental order of May 28,
1883, exempting this company from the requirement of specifying losses
when making its indemnity selections, the same was protected by said
order. Sawyer v. Northern Pacific R. R. Co., 12 L. D., 448.

On October 14, 1887, the company filed a supplemental list, contain-
ing losses in amount equal to the lands selected in list of May 14,1883,
but not arranged tract for tract with the selected lands. A re-arranged
list was filed on March 3,1892,in which the losses were arranged tract for
tract with the selected lands. It is urged that this latter list did not
contain all the lands assigned as bases in the list of October 14, 1887,
and should therefore be treated as a new selection on account of the
variance.

This contention seems to be based upon the decision in the case of
La Bar v. Northern Pacific R. R. Co. (17 L. D., 406), but said decision
will not support it. In that case the second list was not only reduced
but different losses were substituted, and like the first list the losses
were not arranged tract for tract with the selected lands. On account
of this variance in the losses designated, and because the extent of the
new selection could not be ascertained, the same not being arranged
tract for tract, it was held that the second list was a new selection.

Suppose the original list in which the losses were not arranged con-
tained an amount of lost lands in excess of the selections, or that some
of the selections had been canceled after the filing of the first list and
before rearrangement tract for tract, necessarily some of the losses
contained in the first list would not be used in the rearranged list, but
the variance should not avoid the entire list, as it was a mere reduction.
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If the latter list contains new losses, to that extent it is a new selec-
tion, but, so far as the selections and losses are the same, the rights of
the company must date as of the presentation of the first list.

The losses assigned in the lists of October 14, 1887, and March 3,.
1892, were of lands in the State of Wisconsin, which were not sufficient
to support the selection after departmental decision of November 13,
1895 (21 L. D., 412), in which it was held that the grant for this com-
paly did not extend east of Superior, Wisconsin.

It is presumed that, acting under directions given in said decision,
the company thereafter specified a new basis for its selections in ques-
tion, for the clear lists sbmitted and approved on March 2,1897, show
losses within the Crow Indian reservation, Montana.

The petition does not question the regularity or sufficiency of this
later designation.

Page makes affidavit to the following facts relative to his claim to this
land and the steps taken to secure the allowance of the same:

Thomas M. Page, being first duly sworn, says that he made settlement and estab-
lished residence upon the SW. 1 Sec. 5, Twp. 146 N., range 67 west, in the month of
June, 1885, and ever since has resided upon said tract, and has outinued to improve
and cultivate the said tract; that he has a good house, barn, and granary upon said
land; thathe has50 acres of said tract under cultivation, andthat his said improve-
menits are of the value of about $2,000; that he has resided continuously upon
said tract since the mouth of June, 1885; that on the 18th of May, 1895, he made
homestead application for said tract and paid the fees and commissions required y
law; that he was at that time and is now nalified to make homestead entry; that
the local office at Bismarck rejected his said application, because of conflict with
selection of the Northern Pacific Railroad Company; that on June 16, 1895, he ap-
pealed from the said rejection to the Hon. Commissioner; that on August 17, 1896,
his attorney received by regular mail the rejection of said application by the Hon.
Commissioner; that on August 21,1896, he appealed to the Hon. Secretary of the
Interior. That he had done all things necessary to perfect his entry for said tract,
and now asks to be allowed to intervene in the matter of the selection of said tract
by the Northern Pacific Railroad Company, and he respectfully asks that the Hon.
Secretary of the Interior may exercise his supervisory powers and protect his rights
as a settler and grant to him snch relief as in law or in equity he may be entitled to.
This affidavit is made in good faith and is made for the purposes above set forth.

The petition alleges that your office refused to receive the appeal
from the decision referred to in said affidavit, because not served upon
the proper representative of the company, so that said appeal has
never been transmnitted to this Department.

As thus presented the case is in all important particulars similar to
that of Gamble. v. Northern Pacific R. R. Co. (23 L. D., 351), except
that the lands considered in that case had not been approved by the
Secretary of the Interior, and that Gamble did not allege settlement
prior to his application, tendered on March 20, 1895. In said case it
was held:

Indemnity selections of the Northern Pacific resting on alleged losses east of
Superior City, regular and legal under the existing construction of the grant at the
time when made, should be protected under the changed construction of the grant,
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with due opportunity to assign new bases, as against intervening adverse claims.
(Syllabus.)

Relative to the approval, it might be said that onl March 3, 1897, the
day following the approval of the selection, Mr. Secretary Francis
directed your office to suspend the issue of patents upon said approval
as to the tracts here in question.

Some question might be raised as to the authority to proceed with
hearing in this case after the approval, but for the reasons hereinafter
given I deem it unnecessary to consider that question at this time.

Page urges that the selection list of October 14,1887, was not a com-
pliance with the circular of August 4, 1885 (4 L. D., 90), because the
losses were not arranged tract for tract, and that the purpose of said
circular was to revoke the order of May 28, 1883, so that his rights as
a settler on October 14, 1887, take precedu nce over the selection of
October 14, 1887, and all later selections.

The circular of Augnst 4, 1885 (supra), so far as it referred to selec-
tions already made, provides as follows:

Where indemnity selections have heretofore been made without specification of
losses, you will require the companies to designate the deficiencies for which stch
indemnity is to be appliedbefore further selections are allowed.

This identical question was presented in the case of O'Brien v. North-
ern Pacific R. R. Co. (22 IL. D., 135), in which it was held (syllabus):

Indemity selections made under the departmental order waiving specification of
loss are valid, and while of record a bar to the allowance of adverse claims. A list
in bulk of lost lands filed thereafter in support of sich selections does not invali-
datte the same, nor can a subsequent rearrangement of said list, tract for tract, to
correspond with the selections, be regarded as an abandonment of the company's
right under its original action.

To the same effect is the decision in the case of St. Paul, Minneapo-
lis and Manitoba Ry. Co. v. Lambeck (id., 202).

After a most careful consideration of the petition and argument filed
in support of the alleged superior claim of Page over that of the com-
pany under its selections of this land as indemnity on account of its
grant, I must hold that no such showing has been made as would war-
rant the recognition of his right as against the selection, if the facts as
alleged were proven at a hearing, and have therefore to deny his peti-
tion and direct that patent issue upon the approval heretofore given of
the company2s selection.

GLOVER ET AL. V. SWARTS.

Motion for review of departmental decision of December 15, 1896,
23 IL. D., 480, and for rehearing, denied by Secretary Bliss May 18,
1897.
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TIMBER CULTURE CONTEST-ACT OF MARCEI 3, 1893.

KIRK v'. BROOKS.

Under the amendatory provisions of the act of March 3,1893, the failure of a tim-
ber culture entryman, who has complied with the law for the period of eight
years from date of entry, to continue such compliance with law, will not defeat
his right to a patent, though he may not have succeeded in securing a growth

- of trees.

Secretary Bliss to the Commissioner of the General Land Office, May 18,
(W. V. D.) 1897. (C. J. G.)

This controversy has reference to the N. 4 of the NW. 4, the SE.
*of the NW. 41 and the NW. 9 of the NE. i of Sec. 26, T. 10 S., R. 27
W., Wa Keeney land district, Kansas.

On May 8, 1884, George M. Brooks made timber culture entry for
said tract, and on May 2; 1895, Andrew Kirk filed an affidavit of con-
test against said entry.

A hearing was duly had and the local office rendered decision in
favor of the contestant, recommending that the entry be canceled.

An appeal was taken to your office, where, under date of February
7, 1896, the said decision of the local office was reversed and the con-
test dismissed.

A further appeal brings the case before this Department.
The evidence satisfactorily shows that the contestee in good faith

planted and cultivated trees or tree seeds on the land in question for
eight years from date of entry, and it was stipulated by the parties to
this controversy that the contestee was engaged in the planting of
trees or tree seeds for the eighth year; but that no trees, tree seeds or
cuttings were planted on said land after the expiration of the eighth
year of said entry. The question therefore arises whether he is entitled,
under the act of March 3, 1893 (27 Stat., 593), amending the act of
March 3, 1891 (26 Stat., 1095), to have his final proof accepted and
patent issued, nothwithstanding his admitted failure to plant and cul-
tivate his claim since the expiration of said eight years and up to date
of submitting said final proof..

The local office held that
claimant having failed to procure a growth of timber it became his duty to faithfully
continue in his efforts until rewarded with success oruntil such time as he could
offer proof for his land. . . . . It was held in the case of Cassady v. Eiteljorg's
heirs, 18 L. D., 235, that compliance with the law must continue up to date of proof.

As previously stated, your office overruled this opinion, holding that-
under the act of March 3, 1893 (supra),

where a claimant has complied with the law for eight years.to get a growth of trees
upon the land, notwithstanding he may have failed in so doing, he has nevertheless
earned his patent. This being so, an entry is upt liable to contest where the entry-
man has complied with the law for eight years for any subsequent failure to plant
or replant although he may not have succeeded in obtaining a growth of trees.
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It is readily seen that it becomes of importance, in construing the
act of March 3, 1893 (supra), to ascertain from what time the requisite
eight years of cultivation are to be computed, whether from date of
entry, from date the trees, seeds, or cuttings are planted, or imme-
diately preceding the time final proof may be submitted. All acts
having reference to timber culture, except the original act which
required ten years, provide for the issue of final certificate or patent at
the expiration of eight years from date of entry.

Paragraph 22, Circular June 27, 1887 (6 L. D., 284), stated that,

in computing the period of cultivation the time runs from the date when the total
number of trees, seeds, or cuttings required by the act are planted.

Prior to that date the time allowed for preparation of the land and
planting the trees was treated as forming part of-the requisite eight
years of cultivation. John AI. Lindback (9 L. D., 284); Christian saak
(Id., 624); Jacob E. English (10 L. D., 409); William Thompson (Id.,
501). In the departmental instructions of July 16, 1889. (9 L. D., 86),
it was held that the period'of cultivation should be computed under
the rule in force at the time the entry was made. As the contestee in
the case at bar made his entry on May 8, 1884, he would therefore be
entitled, under the said instructions, to the benefit of the rules in force
prior to June 27, 1887. In the case of Mary R. Leonard (9 I D., 189)
it was held that
a departmental construction of a statute, until revoked or overruled, has all the
force and effect of law, and acts performed thereunder are entitled to protection.

The first section of the act of March 3, 1891, repealed the timber
culture laws with certain provisos. The third and fourth provisos
thereof are as follows:

That in computing the period of cultivation the time shall ran from the date of
entry, if thenecessary acts of cultivation were performed within the proper time.

That the preparation of the land and the planting of trees shall be construed as
acts of cultivation, and the time authorized to be so employed shall be computed
as part of the eight years of cultivation required by statute.

This act, it will be observed, treated the time employed in prepara-
tion of the land and the planting of trees as forming part of the requi-
site eight years of cultivation. But at the same time the said act left
unrepealed one of the conditions of the act of June 14, 1878 (20 Stat.,
113), which is as follows: "At the time of miaking such proof there
shall be then growing at least six hundred and seventy-five living trees
to each acre." The defendant herein would not be entitled to the benefit
of the act of March 3 1891, because of his inability to make such
showing.

The act of March 3, 1893 (supra), is as follows:

That section one of an act entitled, "An act to repeal timber culture laws and for
other purposes," approved March third, eighteen hundred and ninety-one, be, and
hereby is amended by adding the following words to the fourth proviso thereof: A-ad

10671-VOL 24- .9
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provided furthter, That if trees, seeds, or cutttiigs were in good faith planted as pro-
Vided by law and the same and the land nyon which so planted were thereafter in
good faith cultivated as provided by law for at least eight years by a person quali-
lied to inake entry under-the imber culture laws, final proof may beniade without
regard to the number of trees that may have been then growing on the land.

From the language of the above quoted act and from previous
departmental decisions, notably those of Jerome Hewett (10 L. D., 293)
and Nancy D. Smyth (Id.. 385), it is very clear that where the timber
culture entryman can show a satisfactory or reasonable compliance
with law for at least eight years he may make final proof without regard
to the number or character of trees growing ol the land. The act in
that respect repeals the condition above mentioned, in the act of June
14, 1878, left unrepealed by the act of March 3, 1891. A further ex-
amination of the said amendatory act will show, however, that if con-
strued strictly, instead of counting the requisite eight years from date
of entry, as is done in the case at bar, the period of cultivation must
be computed from the time the trees, seeds, or cuttings were actually
planted. The literal words of the act, taken independently, would
admit of this construction, for after providing " that if trees, seeds, or
cuttings, were in good faith planted as provided by law," the said act
proceeds to state, " and the same and the land upon which so planted
were thereafter in good faith cultivated as provided by law for at least
eight years." In this view the contestee herein would not come within
the purview of the said act, and his proof would be insufficient, he not
being able to show cultivation for eight years after date of planting.

But in the opinion of this Department the said amendatory act
should be construed as in pcari materia with former timber culture acts
and especially in connection with the provisions of the act of March 3,
1891, the fourth proviso of which it is intended to amend. The act of
March 3, 18)3, did not repeal section one of the act of March 3, 1891,
nor any part thereof, it merely amen ded, according to the language of
the act, the fourth proviso thereof by adding the words of the later
act. This left all the provisions of the former act in force, and while
apparently there is an inconsistency or repugnancy, yet the Depart-
ment is disposed to hold that it was not the intention of Congress to
enact new legislation, nor destroy the effect of the main features of the
former act; but merely to add such words thereto as that it would not
'be necessary for the entryman, under otherwise satisfactory proof cov-
ering the period of at least eight years to show the number of trees
then growing on the land. And according to the fourth proviso of the
act of March 3, 1891, the entryman is to be given credit for the time
employed in the preparation of the land and the planting of trees, in
computing the eight years of cultivation required by the statute.

It may be urged, considering the literal words of the act, that until
trees are planted and in existence they can not be cultivated. The act
makes provision for the planting of tree seeds as well as trees and cut-
tings. It takes time for these seeds to germinate and grow, and it
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might as well be urged that if the seeds fail to germinate and grow,
then the entryman is to receive no credit for his labor because he is
unable to show any time expended in the cultivation of trees. As is
well known there are many failures in timber culture. If the entry-
man should be required to show cultivation for eight years after trees
have been actually planted and are in existence, he might never be in
a position to make proof, as planting and replanting are nearly always
necessary. The act was evidently intended to relieve just such cases.
If the entryman is able to prove an honest attempt for the requisite
period after entry to secure a growth of timber, that would seem to be
all that can be required of him under the statute.

In view of the fact that at the time of proof there need not be a
showing, under the amendatory act, as to the character or number of
trees, there can be no authoritative requirement of cultivation beyond
the requisite eight years. The closing words of said amendatory act,
-" that may have been then growing on the land," would seem to refer
to the time of the expiration of the eight years, and not to the time
final proof may be submitted. No requirement is imposed beyond the
requisite eight years, which are herein determined to run from date of
entry.

With regard to the case of Cassady v. Eiteljorg's Heirs (18 L. D.,
235), cited by the local office and relied upon by the contestant in his
appeal, it was stated in said case that " commutation of a timber cul-
ture entry was undoubtedly intended by Congress to be substantially
similar in principle and procedure to that of a homestead entry; and
a homestead entryman is not allowed to commute unless he can prove
compliance with the homestead law until the time of commutation."
It may be stated that a timber culture entry under the amendatory act
of March 3, 1893, is more nearly analogous to that of the regular home-
stead entry, where, after cultivation and residence in good faith for the
period of five years, the said entry is not thereafter subject to contest
or forfeiture on account of abandonment.

Your office decision is hereby affirmed.

HTUMISTON . NORTHERN PACIFIC R. 1. CO.

Motion for review of departmental decision of December 23, 1896,
23 L. D., 543, denied by Secretary Bliss, May 18, 1897.
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RAILROAD GRANT-INDEAINITY SELECTION-SETTLEMENT CLAIM.

NORTHERN PACIFIC R. R. Co. v. GRIMES.

A claim of occupancy will not e held sufficient to defeat the right of indemnity
selection in the absence of actual residence on the land.

.Secretary Bliss to the Commissioner of the General Land Office, Alay 18,
(W. V. D.) 1897. (A. E.)

This is an appeal from your office decision of June 18, 1895, rejecting
the selection of the Northern Pacific Railroad Company, made June
16, 1892, for the W. of the SE. , See. 13, Tp. 127 N., R. 33 W., St.
Cloud, Minnesota, and allowing the additional homestead entry of John
Grimes for the same tract.

It appears that the railroad company first filed a list of selections on
November 7, 1883, which was rejected because the land was within the
grant to the St. Vincent Extension. From this the Northern Pacific
Company appealed. This list did not specify losses.

On June 16, 1892, the company filed a list in proper form. On June
28, 1893, John Grimes made application to make additional homestead
entryfor the land in controversy. This application was rejected because
of the railroad selection, dated November 7, 1883. Grimes appealed.
iUnder direction of your office a hearing was had. The local office rec-
ommended that the application of Grimes be allowed.

Your office found that on June 16, 1892, when the railroad company
filed its rearranged list, Grimes "was occupying and cultivating the
land as an additional homestead claim, which defeated the company's
right of selection."

Examination of the testimony introduced by Grimes fails to show
that he had ever lived upon the land or had a place of abode thereon.

Grubbing, ditching and fencing without residence can not be deemed
sufficient to except the land from the selection of the railroad company,
even were the first selection, filed by the railroad company prior to the
claim of Grimes, held to be invalid because not specifying losses.

Your office decision is reversed, and you will reject the application
of Grimes and allow the selection made by the railroad company to
stand subject to approval.

BELLAMY V. COX.

Motion for review of departmental decision of February 23, 1897,
24 L. D., 181, denied by Secretary Bliss, May 18, 1897.
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RAILROAD GRANT-INDEMNITY SIELECTION-DESIGNATION OF LOSS.

ST. PAUL, MINNEAPOLIS AND MANITOBA R. CO. V. STEEG-E T AL.

An indemnity selection, in the absence of a specified basis therefor, is no bar to the-
acquisition of a settlement right; and after such right has intervened the com-
pany will not be permitted to designate a loss, and thus perfect the selection.

Secretary Bliss to the Commissioner of the General Land Office, Mdy 21,
(W. V. D.) 1897. (F. W. C.)

The St. Paul, Minneapolis and Manitoba Railway Company has
appealed from your office decision of October 24, 1894, holding for
cancellation its indemnity selection made on account of the St. Vincent
extension of its grant, covering lot 11, Sec. 31, T. 150 N., R. 46 W.,
Crookston land district, Minnesota.

This tract is within the indemnity limits of the grant for said corn-
pany and was formerly included in the pre-emption claim of Mary
Carlton, she having filed pre-emption declaratory statement No. 742,
covering this and adjoining lands, April 5, 1873, in which settlement
was alleged July 25, 1872.

Carlton made due proof upon her pre-emption, against the accept-
ance of which the railroad company protested, and a hearing was held.
From the record made at said hearing it was' held that her claim was
sufficient to defeat the indemnity withdrawal made on account of this
grant, and the company's selection made March 13, 1880, was ordered
canceled. See departmental decision of August 2, 1882 (91 L. and R.,
14).

It appears that upon further consideration of. the pre-emptor's claim
it was found that the amount of ]ands claimed was in excess of one
hundred and sixty acres, and she was required to release one of'the
tracts covered by her filing. This she did in 1883, and by your office
letter of October 11, 1883, the company's selection was reinstated as to
lot 11, the tract now under consideration, which-was eliminated from
Miss Carlton's claim.

The company's selection of March 13, 1880, was not accompanied by
a designation of losses, as required by the circular of November 7, 1879,
and the same was not supplied until June 6, 1894. I the mean time
applications had been tendered to enter this land as follows: Frederick
Anderson, June 22, 1893, and Henry Steege, August 14, 1893.

Your office decision of October 24, 1894, holds that the company's
selection of March 13, 1880, was invalid and no bar to the applications
since presented which were prior to the specification of a loss in sup-,
port of the indemnity selection.

This holding is in accordance with departmental decision in the case
of Hoeft et al. v. St. Paul and Duluth R. R. Co. (15 L. D., 101), in
which it was held that an indemnity selection, in the absence of a
specified basis therefor, is no bar to the acquisition of a settlement
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right; and, after sch right has intervened the company will not be
permitted to designate a loss and thus perfect the selection.
- Your office decision states, that while Anderson was the prior appli-

cant, Steege alleges .aettlement prior to the presentation of Anderson's
application, and that hearing will therefore be necessary in order to
determine the respective rights in the premises.

For the reasons given, I affirm your office decision holding that the
company's selection of 1880 was no bar to the acquisition of other
rights prior to the filing of its supplemental list on June 6, 1894, and
you are therefore directed to take proper proceedings to determine the
respective rights of Anderson and Steege, and upon completion of
entry by the successful party the company's selection of this tract will
be canceled.

HOMESTEAD ENTRY-TIMBER CUTTING.

UNITED STATES v. BROusSEA-u.

The action of a homesteader i cutting and selling timber growing on the land cov-
ered by his entry, should not be held sufficient to jstify ancellation of the
entry, on the ground of fraudulent intent in making the same, if the entryman
is actually residing on the laud, and apparently expending the proceeds of the
timber in the permanent iprovement of his claim.

Secretary Bliss to the Commissioner of the General Land Office, May 21,
(W. V. D.) 1897. (C. J. W.)

Alphonze Brousseau made homestead entry, No. 5745, on November
10, 1891, at Duluth, Minnesota, for the N. t SE. 1, NE. I SW. , and.
SW. NE. 1, Sec. 18, T. 51 N., R. 1.7 W. Your office on report of
special agent H. F. Young, charging failure to reside upon the land,
held said entry for cancellation. On the a'plication of the claimant a
hearing was had before the local officers at Duluth, Minnesota, and on
August 16, 1895, they found that the charges made were substantially
true when made, but on account of the showing of good faith in the
subsequent conduct of the entryman, they recommended the relief of
the entry from suspension. On December 13,1895, your office reversed
this decision, and again held the entry for cancellation.

Brousseau has appealed to the Department.
Your office, in substance, held that the default of the entryman in

establishing residence had been cured, but that the cutting and sale
of the timber was such evidence of fraudulent intent in making the
entry as to require its cancellation. The motive in making the entry
was, therefore, made the final test of the entryman's rights, and it was,
in effect, held, that the cutting and sale of timber from the land was
conclusive evidence of fraudulent motive in making te entry. The
case of John T. Wooten (5 L. D., 389), wherein is announced the rule
that timber should not be removed from lands covered by homestead
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entry faster than is necessary to clear it and prepare it for cultiva-
tion, is quoted in support of this construction. That case concedes
the right of a entryman, where the land is to be cleared and culti-
vated, to remove the timber, and does not make such removal conclu-
sive evidence of fraud, but puts upon him the burden of showing that
such removal was not fraudulent and with speculative intent.

On page 6 of instructions to special agents, of 1883, in reference to
timber depredations by entrymen, this rule is laid down:

S. The claimant to any such land, provided he is living upon, cultivating and.
improving the same in accordance with law, and the rules an d regulations pre-
scribed by this Department, is permitted to cut and remove, or cause to e cut and
removed front the portion thereof to be cleared for cultivation, so much timber as is
actually necessary for that purpose, or for buildings, fences and other improvements
on the land entered.

9. In clearing for cultivation should there be a surplus of timber over what is
needed for the purposes above specified he may sell or dispose of such surplus; but
it is not allo-wable for him to denude the land of its timber for the purpose of sale
or speculation until he has made final proof and acquired title.

10. Where the facts justify the conclusion that the person has made his entry
in good faith and is cultivating and improving the land with the purpose of making
it his home, the agent need not consider it his duty to report every deviation from
the preceding rule. But where the person tloes not make the land his actual resi-
dence and cultivate and improve the saine, or where the value of the timber cut and
removed is greatly in excess of the improvements, or where other facts afford a
strong presumption that the entry was not made in good faith hit solely for the
purpose of denuding the land of its timber, the case should be at once reported to
this office.

It is to be borne in mind that the good faith of the entryman in what
he does, is the final test to which his entry is subjected. In the light
of these instructions, if the agent who made the report, had found the
state of facts existing then, which were shown to exist at date of hear-
ing, he would have been justified in withholding the report, for at the
latter date, the entryman and his family were residing upon and culti-
vating the land, and had improvements on it in excess of the value of
the timber removed. I think the status at that date should control.

In my opinion, the facts as stated in your office decision fail to do
justice to the defendant, in this, that it quotes from his testimony all
admissions, as to the cutting and sale of timber, and omits to mention
what was said by way of explanation and justification. This doubt-
less resulted from the fact, that it was believed that the status at the
time the report was submitted should control. But the very question
at issue being the good faith of the entryman, the evidence on that
subject should be both presented and considered. There are two
guides to the entryman's motive in making the entry. One is, his acts,
and the other, his admissions and statements in reference thereto.
They should be considered together. The evidence discloses the fact
that lie understands the English language but imperfectly, but his
answers to questions seem to be candid, and show no disposition to
suppress facts. I reference to motive in making the entry, on page
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46 of the record, le is asked, why be made it. His answer is,-"for
to make my home". He is asked if that was his intention when he
made the entry, and the answer is,-" Yes sir." "Has it always been
your intention." A. "Yes sir." Q. "What are your circumstances,
are you a poor man" A. "Yes sir, I am a poor man." On page 48
of the record, the question is asked,-" Why did you cut that timber
off@" A. "It was to improve the property." Q. "How much have
you received from the sale of the timber you cut?" A. "Well, I can't
tell for certain, because I would do it a little at a time, and I didn't
keep track of it."

Q. Did you spend on your claim as much as you received from the sale of timber?
A.. Yes sir.
Q. is it your intention to clear that entire place?
A. Yes sir.
9. flare you any income except what you make with your hands, your labor?
A. I don't understand exactly, what does it mean, explain it.
Q. Have yon any money coming to you from any source, except for work?
A. No sir.
Q. So that to improve your place it was necessary, wasn't it, to cat the timber?
A. Yes sir, I couldn't do it otherways. I was too poor a man.
Q. Have you ever thought of abandoning that claim?
A. No sir.
Q. Is it your intention to make that your home and your family's home?
A. Yes sir.

No saying or admission of the entryman as to why he made the
entry, contrary to what he swears, is shown. He is very deeply per-
jured, else he made the entry in good faith.

Now as to what he has done. Take the largest estimate of the
timber-about two hundred and sixty thonsand feet, and suppose it all
to have come off the claimi, and to be worth three and a half dollars per
thousand, it would be worth $910. Special Agent Gray, who examined
the improvements in 1894, and testified at the hearing, estimated the
value of the improvements by items at $955.50, with twelve and three-
eighths acres cleared. It is not conjecture then, that the value of the
improvements is equal to or in excess of the value of the timber re-
moved, but this is shown by the testimony for the government. If
the entryman had intended to get the value of this timber, and aban-
don the place, it seems he could have done so. The value of his
improvements must be considered in determining his motive in mak-
ing the entry. I am not prepared to agree with your office in holding
that this entry must be cancelled for fraud, since there is no adverse
claim, and the entryman is shown to be residing with his large family
upon the land, and making valuable improvements. The excess of
the value of the improvements over the timber removed cannot be
exactly estimated, as a part of the timber, in the estimate made, was
taken from the railroad right of way, which passes through the land.
The special agent (Young) testifies that most of it was taken from the
railroad track (evidently he meant the railroad right-of-way), as shown
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by the stumps. Jolin, a witness for the government, also swears, that
a good part of the timber used came off the railroad right of way,
where it was all taken off.

Owing to the strength of the defendant's showing, I think he has
overcome the strong presumption of bad faith, which arose against him,
on account of the removal of the timber. In direct reference to its
removal faster than the land was cleared, he swears that "he thought
he had a right to cut the timber in the maimer it was done, and that he
intends to clear all the land." The evidence shows this entryman to
have a wife and ten children, the youngest only a few months old; that
he is poor, owns no house or land elsewhere, and has to labor with his
hands for a living. He and his famiily are living upon the land embraced
within the entry and all and more than all he obtained from the sale of
timber is on the land in the shape of permanent improvements. These
are facts against the presumption that he made the entry with a view
to get the timber, and then abandon the land. He can not obtain title
until lie has fully complied with the homestead laws as to five years of
residence and cultivation, which must le made to appear from his final
proof, when submitted. There appears to be no present necessity for
the cancellation of the entry.
I'Your decision is accordingly reversed, and the entry held intact,

subject to his future compliance with the homestead laws.

TOWN LOT-ADVERSE OCCUPANCY-TOWNSITE COMrPANY.

SMITH v. HAVAiRD ET AL.

The occupancy of a town lot by the agents of a townsite company confers no right
that wvill defeat an adverse occupait of the remainder of said lot, who is claim-
ing the whole of it.

Secretary Bliss to the Commissioner of the Gener-al Land Office, May 21,
(W. V. D.) 1897. (C. J. W.)

The record in this case shows that it was first heard before townsite
board No. 3, for fennessey, and that decision was made by them in
favor of Havard and Batton from Which Smith appealed. Before the
record and appeal were forwarded to your office, board No. 3 was suc-
ceeded by board No. 6. The last named board on May 8, 1895, trans-
mitted to your office Smith's appeal and all papers to be found con-
nected with the case.

On June 22, 1895, upon examination of the record, your office found
that there was no proper proof of service of notice of the hearing, Upon
the parties, and further that the typewritten pages purporting to be
the testimony of witnesses examined at the hearing were not certified
by the board to be such testimony. Your office further found that no
decision of the board accompanied the record, further than appeared
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from a letter from HI. S. St. Clair, late chairman of board No. 3, in which
he says that his record shows that the decision was rendered January
6, 1893, and was delivered to the attorneys for Smith. Hie then gives
what le states under oath to be a correct and complete copy of the
decision of said board No. 3 as follows:

Case tried on the - day of January, 1893, the board find as follows for the
defendants W. T. Havard and F. T. Batton:

Your office upon their showing recognized Smith's right of appeal,
but returned the testimony to board No. 6, with instructions to allow
the parties thirty days within which to file an agreement signed by
themselves showing that the record contains the testimony as given
by the witnesses at the trial, or to file an agreed statement of facts. If
they failed i said time to cUre the defects in the record of the evidence
the board was directed to order a new hearing in the case, and give all
parties due notice thereof.

It appears that the parties failed to take action and cure the defects
in the record, and the board onPAugust 21, 1895, ordered a hearing de
novo, and due notice of the same was served upon Sith, Havard and
Batton. Smith and Havard appeared on November 27, 1895, and
entered into an agreement that the testimony heretofore taken, may be
considered in the case, and each filed an affidavit that he was a native
born citizen of the United States. It was discovered oi examination
of the papers, that J. W. McEver had filed an application for the lot,
which had not been disposed of by board No. 3. The board thereupon
continued the case of its own motion to April 28, 1896, and duly notified
McEver. On said day McEver failed to appear and was adjudged to
be in default, and his application dismissed. On July 8, 1896, townsite
board No. 6 rendered a decision in which they awarded said lot to Smith.

From this decision Havard and Batton appealed, and your office on
October 20, 1896, affirmed said decision.

The case comes before the Department on the further appeal of
Havard and Batton.

In reference to the facts, your office reports as follows:
It appears that on April 23,1889, one John A. Blair made homestead entry of the

SE. of See. 24, Tp. 19 N., R. 7 W. and June 26, 1889, commenced to build a house,
twelve by fourteen, on said land which house is now located in whole or in part on
the lot in controversy. It does not appear that Blair ever resided on said land, or
occupied said house in persol. He claims that he had tenauts in said house but
failed to state when and how long his tenants occupied it. He states that he once
rented the building to Lee Gray; thinks it was in the winter of 1889, or 1890. Blair
in answer to the following question, says:

"Q. Did anybody ever occupy it as your tenant before Gray occupied it? A.
Yes sir.

Q. 7ho was it! A. I think Judge Bross was one, Guy Gillett and anybody else
that saw fit to occupy it."

It appears that this lot No. 2 is a part of land entered by Blair as a homestead
and that he relinquished his right to said land October 23, 1889. He further laims
that said land was platted for a town, and on June 26, 1889, he claimed the lot his
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house was to be built on as his. On the day Blair relinquished his claim to said
land, John T. Baldwin made homestead entry for the same tract, and on March 23,:
1891, Baldwin relinquished the NW. of the SE. of said quarter section. This
last described forty acre tract is now, and has been since June 23, 1892, a part of the
townsitc of Hennessey, and the lot in contest is located in this tract.

It appears that Smith settled in Hennessey in the fall of 1889, and in connection
with O'Conuer, opened a hardware store on lot one in said block, and adjoining the
lot in dispute. On January 14, 1890, Smith took possession of, and fenced said lot;
and on that evening the fence was cut down by parties claiming to represent a town-
site company. It appears that Smith's ossession of said lot did not include the
house erected thereon in 1889. Smith claims that otwithstanding his fence was
torn down, he still held possession of the lot and used it for storing lumber and
machinery on. In November, 1891, he again set some posts around said lot with the
intention of fencing it, when be was prevented from fencing it by one "Tom"
Smith. Smith and Gillett claimed that they were representing the Hennessey town-
site. It appears that Blair was in Hennessey several times fron the fall of 1889 to
the spring of 1892, but paid no attention to said lot, nor did he notify Smith that he
laid any claim to it. Bair offers in evidence a receipt from the sheriff of Kingfisher
county, 0. T. which states that in 1892, le paid $8.80 taxes and costs. This receipt
does not state for what said taxes and costs were paid, it describes no real estate as
tax receipts for real estate usually do, and does not state on what day or month in
1892 it was paid, but Blair testifies that it-was for taxes levied on said lot by the
provisional authorities of said town. Blair testifies that he sold his interest in
said lot in April 1892, to Hazard and Batton. The towusite of Hennessey was
entered by townsite board No. 3, June 23, 1892.

The toWnsite board found substantially the same facts, and the record
supports the finding.

Your office found that Blair had practically abandoned the lot prior
to his sale of it, and that he ould convey no better title to Havard
and Batton than he had at that time. If he had been in possession of
the house by himself or tenant, the case would be different. The evi-
dence indicates that the parties occupying the building were tenants,
or agents, of the towusite of Hennessey, and not of Blair, and that it
was so occupied at the date of the townsite entry, in June, after the
sale to lavard and Batton. No one seems to have exercised any
dominion over the lot for a considerable period before and after Blair's
sale, except the townsite company and Smith.

This corporation was not qualified to settle and occupy a town lot in its
own right. Its agents could have lawfully occupied a lot as tenants of a
qualified owner, and if they had been Blair's tenants, their occupancy
would have been his; but while Blair seems to have permitted their
occupancy, he also permitted them to assert a right in themselves as
representatives of the corporation without protest. It was charged
that he was himself a member of this corporation, but the evidence
does not show who composed it. That he had notice that both Smith
and the corporation laid claim to the lot seems pretty clear, and he
gave notice of his own claim. le appears to have been willing for the
corporation to hold the lot, and to claim it as its own. He does not
claim that the agents of the corporation were his, tenants. They could
only lawfully occupy as tenants, and under the facts their occupancy
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of the building must inure to the benefit of Smith, who occupied the
remainder of the lot, and was claiming the whole of it.

Your office decision is accordingly affirmed.

RAILROAD RIGHT OF WVAY-STATION GROINTDS-HOMESTEAD ENTRY.

ST. PAUL, MINNEAPOLIS AND MANITOBA RY. o. V. MALONEY ET AL.

The actual use of land as station grounds, prior to survey, by a company that has
filed its articles of incorporation, proofs of organization, and constructed a rail-
road over uusurveyed land, entitles said company to an approval of a plat of
said grounds, as against an intervening homestead entry, if such use antedates
the settlement of the homesteader.

Secretary Bliss to the Commissioner of the General Land Office, May 21,
(W. V. D.) 1897. (F. W. C.)

The St. Paul, Minneapolis and Manitoba Railway Company has ap-
pealed from the action taken in your office decision of October 2, 1896,
in refusing to recommend for approval its plat showing station grounds
situated upon lots 5, 6, 7 and 8, Sec. 26, T. 26 N., R. 11 E., Seattle land
district, Washington.

Your refusal to recommend the approval of this plat is upon the
ground that the tract covered by the plat is embraced in homestead
entry of John Maloney, which entrywas made prior to the filing of the
plat by the railway company.

On behalf of the company it is represented that the line of its road
through the lots described was located daring the year 189L and the
road actually constructed during the following year; that at the time
of the location of said road the company selected for station purposes
the tracts shown upon its plat and has been enjoying and using them
for that purpose from that time to the present. The land was at that
time unsurveyed, the plat of survey not being filed until May, 1896.
Upon the filing of said plat it appears that Maloney made the home-
stead entry in question, and in his affidavit alleged settlement upon the
land during the year 1891.

In the argument filed on behalf of John J. Sturgus it appears that
he lays claim to lot 6 by reason of an attempted location of the same
with Gerard scrip, which is alleged to have been offered before the
allowance of Maloney's entry, and that a contest was at the time of
the filing of said argument (January 15, 1897) pending, undetermined,
in the local office, between said parties, involving the right to enter
said lot.

The company's application for the approval of its plat appears to be
based upon the act of March 3, 1875 (18 Stat., 482), which granted the
right of way through the public lands of the United States to any
railroad company
duly organized under the laws of any State or Territory, except the District of
Columbia, or by the Congress of the United States, which shall have filed with the
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Secretary of the Interior a copy of its articles of incorporation, and due proofs f
its organization under the same, to the extent of one hundred feet on each side of
the central line of said road; ... . also ground adjacent to such right of way for
station buildings, depots, machine shops, side-tracks, turn-outs, and water-stations,
not to exceed in amount twenty acres for each station, to the extent of one station
for each ten miles of its road.

In the case of Dakota Central R. R. Co. v. Downey (8 L. D., 115) it
was held-

If it. were to be hel that a railroad company has a right to build its road on
unsurveyed land, and yet, perhaps years subsequently to the late of the comple-
tion and operation of the road, and the actual appropriation of the land (under the
first section) for station-buildings, depots, machine shops, side tracks, trn-outs,
and water-stations, within the limited quantity, that its right to the continued
benefit of the ground for right of way, station-grounds, etc., must depend upon its
filing-a profile of its road, after the township plats of survey are deposited in the-
land office, but before any other claimant can make a timber-culiture entry, or a
homestead entry, or file a pre-eruption declaratory statement, or other step nuder
the laws for the acquisition of public lands, it would be simply to deny to the com-
pany the benefit of the first section of the act. It would be impossible for the
company to comply with the condition of filing a profile as quickly as individual
settlers could file entries upon the land. A timber-culture entry might be filed on a
quarter-section which would embrace the depot7gronnds of a company, including
its buildings, side tracks, etc., and it would be unreasonable, in my judgment, to
suppose that Congress intended in said act that a railroad company, which had con-
structed its road prior to the initiation of any claim or right under the laws for the
disposal of the public lands, should be compelled to purchase its improvements and-
right of way from the subsequent claimant.

It seems to be clear) as held in said decision, that it is not necessary
for a company, which has filed its articles of incorporation and proofs
of organization, and constructed a road over unsurveyed public lands,
to file a map of definite location in order to entitle it to the benefits of
said. act.

If the land covered by the plat for station grounds now under con-
sideration was actually sed for the purposes indicated, prior to the
settlement of Maloney, upon proof of this fact it would seem that its
application for the approval of its plat should be granted, notwith-
standing the fact that entry had been made of the land by Maloney
before the presentation of said plat.

I have therefore to direct that a hearing be ordered, after due notice
to all parties concerned, in order to determine the question as to the
exact time the land covered by the plat under consideration was
actually selected and used for station purposes; also as to whether
-any settlement right to this tract existed in Maloney at the time the
tract was so selected and used. If Sturgus claims, as does not appear
from the papers now before me, a right prior to his attempted location
in 1896, opportunity should be afforded him to show the nature of
such claimn at the time of the selection and use of the land for station
purposes. :

I do not see that this application can in any wise interfere with or
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influence action in the controversy now pending between Maloney and
Sturgus under their respective claims as before described.

The papers are therefore herewith returned for your further action
in accordance with the directions herein given.

EXECUTIVE WITHDRAVAL-APPLICATION TO ENTER.

MICHAEL L. TOOLE ET AL.

During the existence of an executive withdrawal of lands for a public purpose no
right thereto can be acquired by an application to enter the same; but it is
within the exercise of departmental discretion, on the removal of the reserva-
tion, to recognize applications so filed, subject to prior adverse claims.

Secretary Bliss to the Commissioner of the General Land Office, lay 21,
(W. V. D.) 1897. (R. W. H.)

The lands covered by the applications of the parties above named
are the E. of the NE. and the E. - of the SE. 1, Sec. 8; the SW. 4
Sec. 9; the E. of the NE. and the NE. ' of the SE. 1, See. 17, Tp..
144 N., R. 25 W., St. Cloud land district, Minnesota.

The antecedent history in relation to them is briefly as follows:
By letter of July 24, 1883, the Secretary of War asked authority of

this Department to cut timber for reservoir purposes from public lands,
not withdrawn, in the vicinity of the dams at and above Poquima Falls,
Minnesota.

It was determined by this Department that the best method of
acceding to the request of the Secretary of War would be to withdraw
such lands as were indicated by him, and withhold them from the pub-
lic offering that had been proclaimed for the 20th of August, 1883.

The General Land Office was accordingly authorized by letter of
August 1, 1883, "to withhold from public sale and disposal of any
kind" the tracts as specified.

Your official letter of formal withdrawal, containing the statement
that they were "reserved for reservoir purposes," bears date August
16, 1883.

On September 25, 1890, Dennis Hanlon made application to enter
the E. it of the SW. I of said section 9, and other land not embraced in
the reservation; and on the same day Michael L. Toole applied to enter
the SW. of the SW. of said See. 9, and the E. of the SE. .said
See. 8, and the NE. 1 of the NE..4 said Sec. 17-both parties tendering
their fees and commissions.

On June 28, 1892, William A. Berry filed his application to enter
the SW. of Sec. 9. On the same day Jesse L. Hull applied to enter
the E. of the NE. and the NE. 1 of the SE. , See. 17; and on July
1, 1892, Samuel A. Hull filed application to enter the E. - of the NE. 4
and the E. -of the SE. I, Sec. 8.
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None of these applications was formally rejected according to Rule
of Practice 66.

It appears from the record that. Michael L. Toole and Dennis Han-
Ion, upon the presentation of their applications, were notified by the
register and receiver that the lands applied for were not subject to
entry; and upon this information they left their applications in the
custody of the local office, taking no steps in reference to them, except
to employ an attorney to look after their interests, until the lauds were
restored to the public domain.

The applications of Samuel A. Hull, Jesse L. Hull and William A.
Berry were denied, not only for the reason that said lands were
reserved from the public domain for reservoir purposes, but for the
-additional reason that the prior applications of said Toole and Hanlon
were on file in the local office, and should have precedence.

Berry and the Hulls appealed from this denial of their applications,
first to your office, which sustained the action of the local office, and
then to this Department, which in separate letters, of even date, to the
parties, to wit, June 18, 1894, used this language:

An examination of the matter shows that the land was reserved at the request of
the Secretary of War, but since the rendering of your office decision it has been
determined by the Secretary of War that "no present or contemplated operations of
the Engineer Department would require the lands in question to remain excepted
from the public domain;" therefore you will restore the same, giving the preference
right to enter to the applicant herein subject to any superior right by virtue of
prior settlement or application.

Pursuant to instructions contained in your office letter of July 3,
1894, enclosing the departmental decisions of June 18, 1894, in the cases
of Samuel A. Hull, Jesse L. Hull and William A. Berry, the local office
ordered a hearing for October 8, 1894, of which due notice was given to
all parties, in order to determine what rights, if any, were superior to
those of the said applicants.

On July 6, 1894, Dennis Hanlon inade application for the SW. 1 of
Sec. 9, and ol the same day Aaron L. Swanson applied to enter the E. 4
of the SE. and the E. - of the NE. , said Sec. 8, and Charles A.
Burton applied to enter the E. 4-of the NE. 4 and the NE. 4-of the SE.
of said Sec. 17.

These applications were suspended to await the result of the hearing,
which had been ordered, as above stated.

On July 12, 1894, Michael L. Toole, having learned of the restoration
of the lands, covered by the applications of Berry and the two Hulls,
renewed his former application of September 25, 1890, tendering there-
with the proper fees and commissions, and subsequently filed a new
homestead affidavit. This application was likewise suspended to await
the result of the hearing.

On February 7, 1895, the local office rendered its decision, finding
th at:

The application of Dennis Hanlon, filed July 6, 1894, should be rejected; that the
application of Aaron E. Swanson, filed July 6, 1894, should be rejected; that the
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application of Charles Burton, filed July 6,1894, shoald be rejected; that the appli-
cation of Dennis Hanlon, filed September 25, 1890, should be allowed i so far as
-the same does not conflict with homestead entry No. 15015, by B. Finnegan; that the
claim of William A. Berry should be rejected so far as the same conflicts with the
application of Dennis Hanlon, but as to the tracts of land not conflicting with
the application of Dennis Hanlon, be allowed; that the application of Michael L.
Toole, filed September 25, 1890, should be allowed; that the applications of Samuel
A. Hlhl and Jesse L. Hall should be rejected, so far as the same conflict with the
application of Michael L. Toole; that as to all other tracts not conflicting with the
application of Michael L. Toole, the applications of Samuel A. Hull and Jesse L.
Hull should be allowed.

All the parties, except Toole, appealed from the decision of the local
office.

In your office decision upon these appeals it was held that the prefer-
ence right given by departmental decisions of June 18, 1894, was
merely intended to allow them to enter the land under their applica-
tions, in the event there were no other applications then pending and
on file; and as the applications of Hanlon and Toole had not been form-
ally rejected by the local office, and were pending prior to and at the
date of the applications of the two Hulls and Berry, they are " superior
to the applications subsequently filed;" that the subsequent applica-
tion of ilanlon, and the applications of Swanson and Burton, filed July
6, 1894, conflicting with the applications filed prior to that date, were
properly rejected; that the departmental decisions of June IS, 1894,
had been correctly applied, and that the only error was in awarding to
both Toole and Berry the SW. i of the SW. 1 of Sec. 9. With the cor-
rection of this error, and the restriction of Berry's application to the
NW. l of the SW. 4 of said Sec. 9, the finding of the local office was
affirmed.

The contentions of the parties to this case, all of whom have appealed
to the Department from your office decision, except Toole, are:

First: In behalf of Berry and the two Hulls-that the burden and
expense incident to the prosecution of their appeals, which resulted in
the restoration of the land to the public domain, entitle their applica-
tions to precedence; that the applications of ilanlon and Toole, which
.were not followed up by appeal or request for any action whatever in
the premises, gave them no rights; that the case is one where the
maxim in favor of the vigilant as against the dormant specially applies,
and that it would be inequitable to allow Hanlon and Toole to reap a
reward which had not been secured by their labors. In support of
these contentions cases are cited holding that an application to enter,
which though rejected, is followed promptly by proceedings to make it
effectual, and to secure favorable rulings of the Department, when the
impediment in the way of the entry is removed, gives a preference
right.

Second: In behalf of Swanson, Burton and Hanlon (the last named
party having presented a new application in conflict with that of Toole
as to the SW. o Of the SW. i of See. 9, and that of Berry as to the entire
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SW. 1 of said section)-that no rights attach under the applications of
Toole, Berry and the Hulls, because the lands applied for were, at the
time, in a state of reservation, and having failed to renew said applica-
tions in proper' form prior to the intervention of adverse rights attach-
ing when the land was subject to entry, they have no claims that can
be recognized; and that the departmental orders of restoration, of date
June 18, 1894, are not to be construed as contravening the established
-rules of the Department governing applications for public land.

The counsel for Toole claim that, as the record showed his application
was on file when the applications of the other parties were made, they
were charged with notice of the same, and that, in restoring the land
to the public domain, the Department did, as it had a right to do,
expressly recognize his priority.

It must be observed that the particular lands here in question,
although "reserved for reservoir purposes," were not embraced in any
of the lists which were withdrawn, and afterwards restored, by proc-
lamations of the President under the provisions of the act of June 20,
1890 (26 Stat., 169).

This act prescribed restrictions and conditions relative to the entry
of the lands specified therein, after their restoration to the public
domain, which were not imposed by the Department in restoring the
lands now under consideration.

The withdrawal in this case was in virtue of the recognized execu-
tive authority to withdraw public lands, and to restore the same to the
public domain, as the public good may demand. While said with-
drawal was in force no rights were acquired under any of the applica-
tions to enter the lands covered thereby. In this respect the applica-
tions of Toole, Berry, the Hulls, and the original application of Hanlon
are upon the same footing-the land not being subject to entry when
they were made. The action of the local office in not accepting them
was, therefore, proper; and their presentation entitled the applicants
to no other consideration than the Land Department, in the exercise
of its discretionary power, saw proper to concede, the questions being
entirely between the several applicants and the government.

The cases cited by counsel for Burton, Swanson, and Hanlon are
based, for the most part, on withdrawals under railroad grants, which
are different, both in purpose and effect, from temporary withdrawals
like the one here under discussion-the former being in the nature of
government quitclaims to property granted to a corporation; the latter
being reservations of its own land from disposal, and setting it apart
for public. purposes, the reservation remaining as long as the public
purpose xists, of which the Department is the judge.

-It is also to be observed that the reservation here in question is not
of that class of reservations which require congressional action for
their restoration to the public domain when the purpose of their cre-
ation has ceased to exist.

10671-VOL 24 30
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Inasmuch as the Department by its decisions of June 18,1894,
awarded the preference right of entry to the parties named therein,
subject to the conditions stated, and the parties appear to have made
expenditures in view thereof, such action will not be disturbed, though
the same was not in strict accord with the usual rulings of the Depart-
ment upon similar questions.

I am also of the opinion-as the. applications of William A. Berry,
Jesse L. Hull and Samuel A. Hull were refused by the local office, for
the reason that the lands applied for were reserved for reservoir pur-
poses, and, also, because "the prior applications of said Toole and
Hanlon were on file and should have preference,"-that it was the
purpose of said departmental letters of June 18, 1894, to give the pref-
,erence right in the cases named, subject to the pending applications,
-as hereinbefore set forth.

The decision of your office is affirmed.

DESERT LAND ENTRY-CITIZENSIIP-RESIDEINCE.

PALMER . MILES.

The provisions of the amendatory desert land act of Maroh 3, 1891, requiring the
entryman to be a resident citizen of the State in which the land is situated, are
not applicable to an entry made prior to the passage of said act.

Secretary Bliss to te Comntissioner of the General Land Office, May 22,
SIV. V. D.) 1897. (E- M. B.)

This case involves the E. i of the NW. I, NE. 1 of the SW. W, W. A
,of the NE. 1, SE. i of the NE. 4, and the SE. A of section 10, T. 3 N.,
ZR. 38 E., Blackfoot laud district, Idaho.

The record shows that Edwin H. Miles made desert land entry for
the above described tract July 17, 1890.

July 25, 1893, he made application for extension of time within which
to make final proof.

September 21, 1893, the extension was granted until August 17, 1894.
July 12, 1894, the entryman gave notice that he would offer final

proof on the (late to which the extension was granted.
August 3, 1894, George F. Palmer filed corroborated affidavit of

contest against the entry of Miles, alleging that the land had not been
irrigated or reclaimed; that final proof and payment had not been
ma(le within the time required by the statute, and that the entryman
was not, and had not been, for four years a resident of Idaho according
to statutory requirements.

A hearing having been ordered and had, the local officers on March
29, 1895, rendered their decision in which they found that the only
-charge contained in the affidavit of contest, which was sustained at
the hearing, was that the defendant was not a resident in the State in
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which the land ]ay. It having been decided that such residence was
requisite, they sustained the contest and recommended the cancellation
of the entry of the defcndant-resp)ondent.

Upon appeal being taken. your office decision of December 5, 1895,
was rendered reversing the action of the local officers, the proof being
deemed satisfactory and your office not concurring in the view of the
local offieers that residence in the State where the land lay was required
of the entryman, if the entry was made prior to the act of March 3, 1891.

Appeal by the plaintiff brings the cause to the Department.
It is apparent from the record that the defendant has complied with

the law as to reclaimation, and the extension of time granted him within
which to make proof served to protect him from the charge that his
proof was not made within the statutory period; so the only question
for consideration is, whether his residence in Utah, the land in contro-
versy being in Idaho, necessitates the cancellation of his entry.

The original desert land act of March 3, 1877 (19 Stat., 377), had no
provision requiring that the entryman should be a resident of the State
in which the land covered by his entry lay.

In the amendatory act of March 3, 1891 (26 Stat., 1095), in section 8,
it is provided-

That the provisions of the act to which this is an amendment, and the amend-
ments thereto, shall apply to and be in force in the State of Colorado, as well as the
States named in the original 'act; and no person shall be entitled to make entry of
desert land except he be a resident citizen of the State or Territory in which the
land sought to be entered is located.

Section 6, of the same act, provides-

That this act shall not affect any valid rights heretofore accrued under said act of
March third, eighteen hundred and seventy-seven, but all bonafide claims heretofore
lawfully initiated may be perfected, upon de compliance with the provisions of
said act, in the same manner, upon the same terms and conditions, and subject to
the same limitations, forfeitures and contests, as if this act had not been passed;
or said claims, at the option of the claimant, may be perfected and patented under
the provisions of said act, as amended by this act, so far as applicable; and all acts
and parts of acts in conldict with this act are hereby repealed,

In the case of ex parte Kimble (20 L. D., 67), it was held that the pro-
vision requiring the entryinan to be a citizen and resident of the State
in which the land lay, referred to the original entry. When the entry
now under consideration was made, the law was silent as to such
requirement and, therefore, the entry was properly allowed. Under the
provisions of the latter act, the entryman could have proceeded under
either act. If he chose the act of 1891, then the terms of such act, to
-lse the language thereof, became binding "so far as applicable." This
could not be construed to mean, that as this act demanded the entry-
man to. be a resident of the State in which the land lay, the entryman
under the act of 1877 would have to show this qualification. Having a
" bonc fide claim " under the act- of 1877, he came within the express
permission of the act of 1891, to perfect his claim thereunder.
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No other question having been raised by the appeal, than is herein
set out, no good reason appears for disturbing the judgment of your
office, and it is affirmed.

TOWNSITE ENTRY-CONTEST-NOTICE TO TRUSTEES.

BRIUJMIMETT . 21CCORDIA TOWNs[TE.

On the application of townsite trnstees to make a townsite entry a charge of aban-
doament, as against the townsite settlers, may be properly entertained, and
notice to said trustees of the hearing ordered thereon is notice to lot claimants.

Secretary Bliss to the Commissioner of te General Eand Office, May 22,
(W. V. D.) 1897. (C. J. W.)

The present contest was preceded by various proceedings hadl with
reference to the establishment of a town upon the E. i of the SE. , of
Sec. 32, T. 26 N., R. 3 W., I. M., located in what was known as the
Cherokee Outlet. It appears from your office decisiol), that in Novei-
ber, 1893, soon after the opening, D. B. Madden, as probate judge of
"Id county, Oklahoma, at the instance of alleged settlers and oceu-
pants, filed an application to enter it for townsite purposes for their
use and benefit. He submitted final proof; which was rejected by your
office (letter "0G" of March 24, 1894) for want of authority to make the
same, but stated that the conditions surrounding the town were in
conformity with the requirements of the act of May 14, 1890 (26 Stat.,
109), so as to justify its entry under that act, and townsite board
No. 12 was instructed to nalke said entry. It had been previously
decided that townsite entries in the Cherokee Outlet could only be
made through townsite trustees under said law. Said board filed
application to make the entry, but on offering final proof, C. W. Hum-
phrey filed protest, which was subsequently amended. The protest
charged that the entry was sought for speculative purposes. The
record was forwarded to your office for consideration. Your office by
letter "G" of October 20, 1894, dismissed the protest. Humphrey
appealed, and his appeal was disallowed by your office, because filed
too late. He applied for a writ of certiorari, which was denied here,
April 13, 1895, and your office decision dismissing his protest became
final. Meantime board No. 9 had become te successors to board No.
12. February 10, 1895, Alonzo Brummett filed affidavit of protest in
the nature of a contest, in which the abanlonmrent of the town by its
settlers was alleged, and asking for a hearing to determine te status
of the land, and for preference right to enter it as a homestead. On
June 11, 1895, your office ordered a hearing, and directed the local
officers to notify Brummett and the townsite board of the date fixed
for hearing. By letter "-" of same date your office notified town-
site board No. 9 that the hearing had been ordered, and enclosed a
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copy of the petition o which probate judge Madden had based the
application to enter, for information in conducting the defense at said
hearing, and informed said board of the names and addresses of wit-
nesses who were advertised, and all who had testified both onl Madden's
proof and the proof of board No. 12, and further instructed the to
endeavor. to have such testimony produced at the hearing as would
enable the local officers to render a correct decision.

On September 11, 1895, a hearing was had, Brummett appearing in
person and by attorney and the townsite of McCordia by said townsite
board No. 9, and the case closed.

January 27, 1896, l. Winfield, A. C. iRosewell and A. T. and J. K.
Cross filed motion to reopen the case, for further hearing.

On March 15, 1896, the local officers rendered a decision in which
the motion to reopen was denied, and the rejection of the townsite
application recommended, and also that Alonzo Brummett be allowed
a preference right of entry, subject to M. Winfield's right to make entry
for the technical subdivision upon which he resides. The parties who
moved to reopen the case filed authority from townsite board No. 6,
which board had become successors to board No. 9, to be made nominal
defendant and to appeal.

The decision of the local officers was accordingly appealed from.
The questions presented in that appeal were passed upon by your office
letter "G" of May 29, 186, in Which the decision of, the local officers
was. affirmed as modified. The same questions are now before the
Department on appeal from your office decision.

The first assignment of error denies the validity of the hearing on
Julie 11, 1895, based on Brummett's affidavit, and assigns error in that
part of your office decision holding that the legality of the order direct-
ing a hearing is res udicata.

The order directing a hearing was interlocutory, was not subject to
appeal, and in that sense was res judicata. There is no error found in
this ruling.

The second ground of complaint is that your office erred in directing
townsite board No. 9 to notify the inhabitants, and have them produce
evidence at said hearing. It is not stated wherein this was erroneous,
and it is not found to be so.

The third and furth grounds allege error in not reopening the case,
for further hearing, and the fifth ground alleges error in holding that
a townsite settled under the law of May 14, 1890, can be lost by
abandonment.

The seventh and eighth grounds are embraced in the preceding
ones.

The ninth ground charges error in holding that notice to and appear-
ance by the townsite board is notice to and appearance by the lot
claimants. The 10th, 11th and 12th grounds are formal.

If it be true as stated by counsel, and as stated in the fifth ground
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of appeal, that a settlement for townsite purposes under the act of
May 14, 1890 (26 Stat., 109), is not subject to the charge of abandon-
ment, this would be conclusive against your office decision, and no
other ground would require consideration. No brief is filed in support
of this contention and no authority cited except the act itself, and no
reference is made to any particular clause or section of the act. The
act in all its provisions has been examined, and it is not found that it
admits of the construction contended for. The general scheme of the
act is to have townsite entries in Oklahoma made by trustees for the
benefit and use of the occupants, and the sixth section provides, when
final entry is made, that the title of the United States to the land
covered by it slall be conveyed to said trustees for the uses and pur-
poses contained in the act. In 14 L D., 295, it was held that the
issuance of patent to townsite trustees was not a disposition of the
government title, so as to take the same without the supervision of
the Secretary of the Interior, and if this be true, certainly a mere
settlement, nominally for townsite purposes, before entry, will not
have that effect. It must be held that the contention is not supported
by the law, and that settlement rights under this act may be lost by
abandonment, before final entry by the trustees. Neither the probate
judge nor any one of the boards of trustees has ever got further in
this case than to file application to enter and offer final proof. Such
proof has not been accepted and followed by final entry. That offered
by the probate judge was rejected iii accordance with instructions of
February 14, 1894 (18 L. D., 122), in which it was held that probate
judges are not invested with authority to make townsite entries within
the Cherokee Outlet.

The status of this land is that an application by trustees to enter it
was pending at the time the charge of abandonment was made, ,and is
still pending. In my opinion such charge can be properly entertained,
and if it is made to appear that not more than one head of a family
remains on the land' as an occupant, the application can be properly
rejected.

The question as to whether or not Brunmett is estopped from setting
up claim to this land under the homestead laws, by reason of having
been one of the former townsite claimants and occupants will be next
considered.' It is shown that his father was a member of the townsite
company or committee which managed and directed the affairs of the
settlers in the original effort to found a town, and that in his official
capacity he sold lots and issued certificates to the purchasers, and he
is charged with having used his influence finally to prevent its growth
and success. The charge of bad faith on his part is by implication also
made against the protestant, Alonzo Brummett. He concedes that he
occupied and improved a town lot, and intended to acquire title under
the townsite laws, but when the town commenced to go down he aban-
doned it; he sold his building to his father and formed te purpose of
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claiming the land under the homestead laws. The record has been
examined with-a view to determine whether or not he has done any-
thing which would in law estop him from objecting to the perfection of
the townsite entry, and I have not been able to find that he is so
estopped.

The remaining question is, whether the motion of Winfield, Rosewell
and others to reopen the case for frthef hearing should have been
granted. The affidavits filed in support of that motion were not
addressed to the proposition of showing actual occunancy of town lots,
but ownership of such lots, and that they would have been occupied if
the owners had been encouraged in the scheme of building a town.
They did not propose to show that the town was not abandoned, but,
asked to be allowed to show why it was iot occupied. The effort to
establish this town had lasted about three years, and it then had one
family residing in its limits, according to the proof, and nearly all build-
ings and improvements had been removed. 'I he local officers, at the
close of the hearing, found as a fact that the land was used by one
occupant only, and that he had four buildings on it used chiefly by this
one occupant; that it was situated one and a half miles from the small
town of Lamont, which contains from twelve to fifteen buildings. It
appears from the affidavits filed in support of the motion to reopen that
the hope of building this town rested largely on a plan to have the
Lamont people abandon their town and remove to it. This plan did
not succeed and the place at the date of the hearing was not occupied
as required by law. It is not (lecided what number of occupants would
authorize an entry in trust under the law, but certaily such entry must
be for occupants, and it would seem that the showing in this case was
not sufficient to authorize the entry. The facts iii relation to the attempt
to found this town are fairly presented in the decision appealed from
on pages 4 to 7 inclusive, and need not be restated here. It is suffi-
cient that the attempt was a failure. It is insisted that the former
occupants and lot owners should have had notice of the hearing. Your
office properly held that notice to the trustees was notice to them. It
is further insisted that Alonzo Brummett's affidavit of protest should
have been dismissed, because of its corroboration by his father, who
was interested in the townlsite. Your office, in the exercise of a sound
discretion had the right to order a hearing, to ascertain the present
status of the land, where it was represented and charged to be aban-
doned. It is reported by the local officers that Alonzo Brummett paid
the costs and expenses of the hearing. There was no error in ordering
the hearing. Your office as a result of the hearing or the facts pre-
sented thereat rejected the proof and the application to enter by the
townsite board, and reserved for determination hereafter any rights
which Alonzo Brumniett and M. Winfield may have in the land, when
they present applications for it, and said decision is affirmed.
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HODGES ET AL. V. COLCORD.

Motion for review of departmental decision of February 27, 1897, 24
L. )., 221, denied by Secretary Bliss May 25, 1897.

PRACTICE-ATTORNEY-1ONTEST-a3UARDIAN-rIREFERThcE RIGHT.

PHILLIPS V. SMITH.

An attorney in good standing, admitted to practice before the Department, is not
required to file written authority to appear on behalf of his client.

A duly appointed guardian of the minor children of a deceased soldier may institute
a contest, on behalf of his wards, against an entry, and, in the event of success,
exercise the preference right by filing a soldier's declaratory statement for the
benefit of said minor children; and this right will not be defeated by the fail-
ore of the guardian to set forth in the affidavit of contest the capacity in which
he was then acting.

Secretary Bliss to the Covmmissioner of the General Land Office, May 25,
(W. V. D.) 1897. (W. M. W.)

The case entitled Tilton S. Phillips, administrator and guardian, v.
Albert A. Smith, has been considered on the appeal of the latter from
your office decision of December 18, 1895, rejecting the desert land dec-
laration of said Smith for the NE 1 of Sec. 24, T. 9 N., R. 22 E., W. M.,
North Yakima, Washington, land district.

Counsel for Phillips asks to have the appeal dismissed:
1. The time for appealing from the decision of the Honorable Commissioner had

expired before this appeal was taken. Rle 83 U. S. L. 0. Practice. 2. The attor-
neys, Whitson and Parker, have o authority to institute the appeal herein under
rule 101 G. L. 0. Practice, not laving filed any written authority from the appellant,
Albert A. Smith.

The register of the local office reported to your office, under date of
February 24, 1896: 

That the parties were daly notified of your decision therein by registered mail
on December 2, 1895 (the receipts for which are herewith enclosed), and Phillips
atppearedandfiledsoldior'sdeclaratorystat mei N.42,coverini thetrictsilvolved.
And that on this 24th day of February, 1896, A. A. Smith filed his appeal from your
decision.

The post office registered receipt, dated on February 24, 1896, with
affidavit of nailing of the appeal, is attached to the papers showing the
appeal was mailed on said date, addressed to the attorney for Phillips.
- It is clear that the motion to dismiss the appeal is without merit, for

the reason that the notice of the appeal is shown to have been served
in time under Rule 87 of the Rulesof Practiceand for the further reason
that an attorney in good standing, admitted to practice before the
Department, is not required to file written authority to appear on behalf
of his client. Dober 'a. Campbell et at. (on review), 18 L. D., 88.
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It appears that on February 1, 1892, Wallis B. Williams made home-
stead entry for the land in question.

On March 13, 1893, Tilton S. Phillips filed an affidavit of Contest
against Williams's entry, alleging abaudonment. Said contest was
finally decided in favor of Phillips by the Department on April 18, 1895
(306 L. and R., 473). Said entry was canceled by your office letter of
June 26, 1895.

On July 2, 1895, Albert A. Smith offered to file his desert land decla-4
ration for the land in question, and tendered the requsite purchase
money. The register suspended this declaration to await the action
of Phillips under his preference right as a successful contestant.

On July 22, 1895, Tilton S. Phillips offered by virtue of his prefer-
ence right to file a soldier'sdeclaratory statement in his capacity as the
duly appointed administrator of Clayton S. Phillips, a deceased soldier,
and guardian of his minor children, Inl May, Oliver Morton, Joseph
Clinton, and Myrtle Grace Phillips.

Tilton L. Phillips filed with his application an affidavit, stating that
he is the identical person who contested Williams's entry for the land
in question, ald that he

did the sane as administrator and guardian of the estate of Clayton S. Phillips, de-
ceased, not having any right of my own to use. That at the time I instituted this
action I asked that my filing for this land be accepted by the land office, and was
informed that it was not necessary, that I would be allowed thirty days after can-
cellation to niako my said filing of record.

He presented with his application a copy of the diseharge of Clayton
S. Phillips from the United States army, which shows that said soldier
was enrolled as a private in Company HI, (Gth Mo. Cavalry, on the 10th
day of Jnuary, 1862, to serve three years or during the war, and was
honorably discharged on the 30th day of January, 1865. Also certified
copies of his appointment as administrator of the estate of Clayton S.
Phillips, deceased, dated June 10, 1888, and of his appointment as
guardian for Iria May Phillips et al., on January 20,1893.

The register and receiver rejected Phillips' apl)ication to file soldier's
declaratory statement on the ground:

That in the contest of T. S. Phillips . W. B. Williams, by which the tract described
were made snbject to entry, the parties in whose interest and name this entry is
sought to be made are strangers to the record and have no preference right to file
therefor, and that Albert A. Smith filed D. L. application for the same land on July
2,1895.

Phillips appealed.
On December 18, 1895, your office reversed the judgment of the local

officers, on the grounds that:

Under See. 2307 R. S. of U.S., the guardian had a clear right to make a homestead
filing and entry for the benefit of his wards, and he was not. deprived of such right
by the fact that the land upon which he desired to exercise it was covered by the
abandoned entry of Williams, which he, the guardian, proceeded to remove from the
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records, going to considerable expense with the laudable object in view of provid-
ing a home and sustenance for his orphaned charges.

After the guardian had removed the obstacle which barred the way to the accom-
plishment of this worthy prpose, it would be extremely inequitable to allow a
stranger, like Smith, to reap the benefits of Tilton S. Phillips' charitable work con-
scientiously performed in the discharge of his duty to his wards.

Smith appealed.
The assignment of errors is as follows:
1. Error committed in holding that a preference right to enter a tract of land can

be acquired by contest in the name of another.
2. Error committed in considering the ex parte affidavit accompanying the appli-

cation of said Phillips without service upon or notice thereof to Smith.
3. Error committed in holding that the preference right to enter, acquired by con-

test, can be transferred.
4. Error committed in rejecting the application of Smith to enter said laud.
5. Error committed in allowing the application of said Tilton S. Phillips as

guardian.

In support of these errors the cases of Welch v. Duncan et al., 7 L. D.,
186; Kellem v. Ludlow, 10 L. D., 560; Tillinghast v. Vanl Houten, 15
L. D., 394, and Matthews v. Barbarovie, 18 L. D., 446, are cited and
relied upon. These cases hold that the preference right of a successful
contestant can not be transferred to another person; and that a trans-
feree in such case acquires no right that can be asserted as against the
intervening entry of another. If the filing of a soldier's declaratory
statement by Tilton S. Phillips for the land in question, on behalf of
his wards, who are minor children of a deceased soldier, amounts to
an assignment or transfer of the preference right of entry from said
Phillips to his wards, the appellants' contentions are well founded and
should be sustained. If, on the other hand, Phillips as the duly
appointed and qualified guardian of the minor children of a deceased
soldier had the right under the law to prosecute a contest against
Williams's entry, and, upon the successful termination of said contest
resulting in the cancellation of said entry, to exercise such preference
right by filing a soldier's declaratory statemet in the names and for
the benefit of his wards, then plaintiff's contention must fall, and your
office decision be affirmed.

Before considering these questions, it seems to be proper to observe
that during the time allowed Phillips as a successful contestant to
exercise his preference right of entry under the law every question in
connection with the exercise of that right was solely between Phillips
and the government. If he exercised his right in accordance with law,
Smith would have no right to complain, for he could acquire no right
under his desert application until after the thirty days allowed Phillips
by law to assert his claim had expired. Allen v. Price, 15 L. D., 424;
Cowles v. Huff et. al., 24 L. D., 81, and authorities citied.

Phillips's application to file soldier's declaratory statement was made
within the thirty days allowed by law to assert his preference right of
entry, and during that time all he was required to do was to satisfy the
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government that he was asserting the right in the same capacity that
he instituted and carried on the contest.

The capacity in which Phillips contested Williams's entry and the
capacity in which Phillips might desire to exercise his preference right
were of no concern to Smith, for, if Phillips could show the government
that he commenced and carried on the contest in the same capacity
that he was asserting his preference right, ad that he could lawfully
make an entry in such capacity, and did make such entry, or its equiv-
aleut, in accordance with law, then Smith's desert application would
give him absolutely no right to the land as against Phillips.

-The record shows tat at the time Phillips commenced the contest
he was the duly appointed guardian for the minor children in whose
behalf he sought to file soldier's declaratory statement; his affidavit
shows that he had no right of his own to use as an individual contest-
ant in making an entry in his own name; that at the time he instituted
the contest he asked that his filing for the land be accepted. From
these facts it is reasonable to presume that he was acting for the benefit
of his wards from the commencement of the contest; and in case he
should be successful in his contest that he intended to mate an entry
in the names and for the benefit of his wards.

From these statements it is clear that there was no such a thing as the
transfer or assignment of the preference right in the whole transaction.
"Assignment" in the law of contracts means a transfer or making over
to another of any property, real or personal, in possession or chose in
action, or of any estate or right therein. Phillips's affidavit shows
that there was no change in the rights of the parties from the begin-
ning of the contest to the time he offered to file in behalf of his wards.
The mere fact that he did not attach the word guardian" after his
signature to his affidavit of contest, or allege in the body of his charge
that he was acting in the capacity as guardian in his contest against
Williams, can not be held sufficient to defeat his right as such guardian
under the law to make the entry of the land under the preference right
accorded by statute.

Section 2304 of the Revised Statutes permits every private soldier
or officer who has served in the United States army during the recent
rebellion for ninety days, and who was honorably discharged, and has
remained loyal to the government, to enter upon and receive patents
for a quantity of public lands not exceeding one hundred and sixty
acres.

-Section 2307 provides that:
In case of the death of any person who would be entitled to a homestead under

the provisions of section two thousand three hundred and four, his widow, if
unmarried, or in case of her death Or marriage, then his minor orphan children by a
guardian, duly appointed and officially accredited at the Department of theInterior,
shall be entitled to all the benefits enumerated in this chapter.

Under this section it is clear that Phillips, as the duly appointed
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guardian of the minor orphan children of his deceased brother, would
have the right to make an entry for and in the names of his wards.

There avas no error iu your office decision appealed from. It is there
fore affirmed.

OKLAHOMA LANDS-SETTLEMENT RIGHTS.

H ENLLNE v. GINDER.

The-rule recognizing slight acts of settlement, as between parties making the run
for Oklahoma lands on the day of opening, is not applicable to the ordinary
case of a party who claims priority of settlement.

Secretary Bliss to the Commissioner of the General Lantd O0ce, ilay 25,
(W. V. D.) 1897. (0. W. P.)

The land involved in this controversy is the SE. of Sec. 19, T. 23
N., R. 10 V., Alva land district, Oklahoma.

On September 26, 1893, Kate Ginder made homestead entry, No. 629,
of said land.

On October 26, 1893, H. P. Hlenline filed affidavit of contest, charg-
ing that he made settlement on said land about ten o'clock A. M., Sep-
tember 22, 1893, and rior to the settlement ad entry made by said
Kate Ginder.

A hearing was had; the local officers decided in favor of Kate Gin-
der, and recommended that the contest be dismissed. On appeal, your
office, by decision dated December 19, 1895, affirmed the judgment of
the local officers. The contestant appeals to the Department.

The acts of settlement, as testified to by the contestant, are: That
he went upon the land about seven o'clock A. M., September 21, 1893,
and stuck a stake in the ground about forty rods west of the southeast
corner and about fifty yards north of the south line of the quarter sec-
tion. Later in the day he threw up a mound two feet high, about two
hundred yards northwest of said corner, and wrote his name on a
blazed tree about fifty yards southwest of the mound. He then left
the land, went to Alva, and thence to his home in Kansas.

The contestant also testified that he established his residence on the
land, with his family, in the month of March following his settlement,
and since then has continued to reside upon the land, and he has a
comfortable ouse and has broken and cultivated about twenty-five
acres, and has other improvements. His testimony is corroborated by
two witnesses.

Oil the other haud, the defendant, her father, David Ginder, and J.
S. Warnstaff testified that they went upon the land on the morning of
the 22d of September, and that they saw no one on the laud claiming
it, nor any signs of settlement.

The acts of settlement on which the contestant relies are such as
have been recognized by the Department as valid acts of settlement,
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in the case of Oklahoma lands, as between adverse claimants who
made the race for lands on the day of the opening of the Territory to
settlement. But these rulings are based upon the peculiar circumT
stances under which the run was made for homes on the lands opened
to settlement. They are not applicable to the ordinary case of a party
who claims priority of settlement on the public lands. In the latter
case it is well established that to constitute settlement the settler must
go upon the land and do somne act, by which the public may have notice
of his claim, and that such act must consist of some substantial and
visible improvement, having the character of permanence, with an
intent to appropriate the land under the settlement laws.

It is manifest that the acts of settlement in this instance were whol]y
insufficient to give notice to the public that the land was settled upon
by a bona fide settler.

The defendant and her witnesses did not see the stake or the monud
when they went upon the land in the morning of the 22d of September,
and when she made her entry on the 26th of September following, it
was without knowledge of the contestant's claim to the laud..

For these reasons, I am of opinion, that the contestant has no right
to the land and your office decision is affirmed.

CONTESTANT-PREFERENCE RGIIT-INTERVENING ENTRY.

LAWRENCE V. SEEGER ET AL.

In the case of a departmental decision rendered prior to the change of practice, fol-
lowing the decision in Allen v. Price, as to closing cases on review, but wherein
notice of such decision is not given by the local office until after such change of
practice, the contestant is entitled to the protection provided for under the new
practice.

Secretary Bliss to the Commissioner of the General Land Office, Mllay 25:
(W. V. D.) 1897. (W. A. E.)

On April 23, 1889, John R. Furlong mnade homestead entry for the
NW. i of Sec. 15, T. 11 N., R. 3 W., Oklahoma, Oklahoma land district.

On April 25, 1889, Thomas J. Lawrence filed affidavit of contest
against said entry, alleging
that the said John IH. Furlong entered upon and occupied said mentioned land prior
to twelve o'clock, noon, on the 22d day of April, 1889, in violation of law and con-
trary to the President's proclamation opening said lands for homestead settlement;
and further, 'hat this contestant entered upon and occupied said lauris after twelve
o'elock, noon, on the 22d of April, an( conmienced bona ide iprovements, and is so
occupying said land.

A hearing was ad on this contest, and resulted in a decision by the
local officers i favor of the contestant.

Furlong- appeale( to your office,i whicl, on December 19, 191, affirmed
the decision of the register and receiver and held the entry for cancel-
lation.
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On January 10, 1892, daring the time allowed Furlong in which to
appeal to the Departnent, Benry W. Seeger filed his homestead appli-
cation for the tract. This application was rejected by the local officers
and Seeger appealed.

Subsequently, Furlong appealed to the Department, which, on Octo-.
ber 10, 1892, affirmed your office decision.

On October 24, 1892, your office promulgated said departmental deci-
sion, canceled Furlong's entry on the records, and threw the land open
to entry by the first qualified applicant, subject only to the contestant's
preference right. This action was i accordance with the practice
then existing.

On November 15, 1892, however, the Department, in the case of Allen
v. Price (15 L. D., 424), changed the.practice in regard to closing cases
after final decision by the Department. Since the date of that decision,
when the Department renders a judgment of cancellation, your. office
promulgates the decision, without canceling the entry on the records,
and holds the case open until after the expiration of the time allowed
for filing motion for review or rehearing. If no motion for review or
rehearing is filed within the time allowed, the case is closed, the entry
is canceled on the records, and the land is reserved for the benefit of
the contestant during the statutory period provided for the exercise of
his preferred right of entry.

On November 26, 1892, the local officers served notice upon Lawrence
of the cancellation of Fuilong's entry, but advised him that under the
decision in the case of Allen v. Price, he should wait until after the
expiration of the time allowed for filing motion for review before exer-
cising his preference right.

There is nothing in the record to show when notice of said depart-
mental decision was served upon Furlong. The local officers report
that there is no proof in their office of service upon him. On January
6, 1893, however, he filed a motion for review of said decision.

On April 8 1893, Seeger appeared at the local office, presen ted a with-
drawal by Furlong of the motion for review, and renewed his own
application to enter the tract. Said application was accepted by the
register and receiver and placed of record.

On April-19. 1893, Lawrenee filed his homestead application for the
land, which was rejected for conflict with Seeger's entry.

Lawrence appealed, and on December 27, 1893, your office held that
his right was superior to that of Seeger, and called upon Seeger to
show cause why his entry should not be canceled.

Notice of this decision was served uponlcounsel for Seeger on Janu
ary 4, 1894, but no showing was made in support of said entry.

On August 17, 18)5, said attorneys were served with a second copy
of your office decision of December 27, 1893, and on September 27, 1895,
Seeger filed appeal to the Department.

Your office, however, by letter of November 20, 1895, declined to
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forward said appeal, for the reason " that the decision of December 127,
1893, ordering him to show cause, is not appealable." It was further
held by your office

That Seeger has failed, after due notice, to make ay showing in support of his
entry, and the same is hereby held subject to the right of Lawrence to exercise his
preference right.

Seeger thereupon filed a second appeal to the Department, and the
case is now here upon that appeal.

Lawrence contested Furlong's entry, not on the ground of prior set-
tlement, but on the ground that Furlong was disqualified. It is true
that he alleged settlement on April 2, 1889, but he did not claim that
he had settled prior to Furlong. On the contrary, he testified at the
trial that Furlong was on the land when he reached it. The time when
he actually settled, then, was immaterial, as he bad no rights as against
Furlong by virtue of that settlement. On the cancellation of Furlong's
entry, Lawrence had a contestant's preference right for a period of
thirty days, and the principal question for consideration here is as to
the date when that preference right began to run.

Before notice was served upon him of departmental decision of
October 10, 1892, the practice in regard to closing cases after final
judgment by the Department had been changed. When the local offi-
cers advised him, then, that he should not attempt to exercise his pref-
erence right until after the expiration of the time allowed Furlong for
filing motion for review, they were following the new -practice-the
practice authorized by the decision in the case of Allen . Price.
Under that decision it was their duty to reserve the land from entry
until after the expiration of the time allowed for filing motion for
review, and had Lawrence tendered his homestead application during
that time they would have had to reject it.

Furlong filed motion for review on January 6, 1893. The effect of
that motion was to suspend all further action in regard to this land
until it had been disposed of. It was withdrawn on April 8, 1893, and
at no time prior to that date could Lawrence's preference right as a
successful Contestant have attached.

He filed his homestead application on April 19, 1893, and couse-
quently was in time. It was error o the part of the local officers to
allow Seeger to make entry on April 8, 1893.

Your office decision holding Seeger's entry subject to the superior
right of Lawrence is affirmed.
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SURVEY OF PUBLIC LANDS-OFFICIAL PEAT.

GEORGE W. FISHER.

The approved plat of an official survey is conclusive as to the designation of tracts
embraced therein, and must govern in the disposal of the lands covered thereby.

Secretary Bliss to the Commissioner of the General Land Ofice, M1ay 25,
(W. V. D.) 1897. (W. M. B.)

George W. Fisher appeals from your office decision, of May 2, 1896,
rejecting his amended application of April 7, 1896, to purchase the SE.
fractional quarter, See. 28, T. 37 N., R. 7 W., 2nd P. M., Indiana, under
the act of June 3, 1878 (20 Stat., 89) as amended by the act of August
4, 1892 (27 Stat., 348).

The ground upon which said application was denied is stated in words
following:

As shown hi' the official plat in this office the area of the fractional part of section
28 applied for was surveyed as a part of section 33, and the area of said tract is
included in the area of the E. of the NE. said section 33, north of the Indian
boundary line. The entire NE. fract. i, said section 33 north of theIndian boundary
line being embraced in the location of military bounty land warrant No. 63932.

Your application still stands rejected subject to your right of appeal, for the reason
that the land applied for was surveyed as a part of section 33 and has been disposed
of as above set forth.

- In his appeal from said decision applicant assigns allegations of error
as follows:

1. That the Commissioner erred in holding that the SE. fractional A, Sec. 28, T. 37
N., R. 7 W., 2nd P. M., Indiana, was surveyed as a part of Sec. 33, T. 37 N., R. 7 W.,
2nd P.M., Indiana.

2. That the Commissioner erred in holding that the SE. fractional ., Sec. 28, T. 37
N., H. 7 W., 2nd P. H., Indiana, is embraced in the location of military bounty land
warrant No. 63,932 and was patented on Feb y 15th, 1858; to Joseph E. Lange.

Thus it is seen that the said SE. fractional quarter of said Sec. 28 is
the tract in controversy.

On February 5, 1857, Joseph E. Lange made application nder provi-
sion of the act of Mlarch 3 1855 (10 Stat., 701) to locate, and did locate
on said day, a certain tract of land, for which patent issued to him on
February 15, 1858, the description whereof, as contained in said patent
is as follows:

the northeast quarter (north of the Indian boundary line) of section 33
in township 37 north, of range 7 west, in the district of lands subject to sale at
Indianapolis, Indiana, containing one hndred and thirty-one acres, and fifty hun-
dredths of an acre.

The General Land Office held as hereinbefore stated, that the small
tract involved was surveyed as a part of See. 33, and was attached
thereto, while appellant, per contra,.contends that it, was not so suirveyed
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and attached, and contends, further, that the area of the tract in ques-
tion could not have been merged into that of Sec. 33 since, as alleged,
there is no authority for " transposing land from one section to another,"
wherefore it is insisted that the tract in dispute could not pass to Lange
under his patent.

Under the rule laid down by the supreme court in the case of (ragin
v. Powell (128 U. S., 691) the question raised by appellant that land
cannot be " transposed from one section to another"-though that par-
ticular question is not discussed in that case-is pretermitted or elimi-
nated from the controversy. In the case cited the court held (syllabus):
-When lands are granted according to the official plat of the survey, the plat, with

its notes, lines, descriptions and land marks, becomes as much a part of the grant or
deed by which they are conveyed, and, so far as limits are concerned, controls as
much as if such descriptive features were written out on the face of the deed or
grant.

The question at issue in the present case is, therefore, determinable
by the evidence furnished by the official plat of the survey in which the
land in question is embraced.

A lithographic copy of the official plat-of the said survey, executed
in April, 1830, of the lands hereinbefore described, together with that
of adjacent lands-as made, approved and returned by the surveyor-
general, and accepted by the General Land Office is filed with the rec-
ord in the case, and the fact that the small fractional part of Sec. 28
was not platted as a separate- subdivision, but as a part of the E. of
NE.. i (north of the IDdian boundary line) of Sec. 33, will appear from
the disclosures made by-the official plat, and the method pursued in
platting surveys of the public lands.

Where fractional sections are too small to be designated as quarter-
quarter sections they are, as a general rule, either numbered as lots or
are merged in some other legal subdivision. An examination of the
above referred to plat will show that no specific designation is given to
SE. fractional quarter, Sec. 28, such as a fractional subdivision or lot.

It appears from the official plat that the eastern boundary line of the
E. of the fractional Sec. 33 extends from the Indian boundary line-
a distance of 36.16 ebains-all the way to Lake Michigan, thus show-
ing that no east boundary line was recognized as established for the
SE. fractional quarter, section 28, as an independent subdivision, in plat-
ting the survey. The use of a dotted, instead of a full or solid line-indi-
cating the course run by the deputy surveyor, 20.50 chains in length, on
the south of said SE. fractional quarter, Sec. 28-in platting the survey,
shows that said course was not recognized and adopted as an estab-
lished line.

Furthermore, the surveyor-general-as will be observed from the
plat-platted and returned the E. A of the NE. 4: of fractional section
33 as having an area of 69 acres. Said subdivision could not contain so
large an area without having merged therewith the area of the tract in

10671-VOL 24-31
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controversy; the area of that portion of the E. 0 of the NE. I of See. 33
lying between the Indian boundary line on the south and the dotted
line extending across the northern portion thereof-and 0.50 chs. beyond
and west of the west boundary line of this said subdivision-is 65.32
acres, while the area of that part of this same subdivision which lies
between said dotted line and Lake Michigan is computed at 3.68 acres,
making the said total of 69 acres as the correct area of the E. - of the
NE. 1 said Sec. 33. The table of contents of the various subdivisions
show that no separate area was computed and returned for the frac-
tional part of said Sec. 28 as such. The W. i, of the NE. I of fractional
Sec. 33 was platted and returned as comprising an area of 62.50 acres,
which is approximately correct.

Thus it appears that the total actual area of the land embraced in the
NE. i (north of the Indian boundary line) of Sec. 33, T. 37 N., R. 7. W.,
is 131.50 acres, there being included in said area, as already stated,
that of the fractional part of section 28, applied for, which was surveyed
as a part of the NE. 4 of Sec. 33, as shown by the official plat, all of-
which said NE. I of Sec. 33 was patented to Joseph E. Lange according
to the plat thereof as hereinbefore appears.

For the foregoing reasons the decision of your office of May 2, 1896,
rejecting Fisher's application to purchase the land in question is hereby
affirmed.

RAILROAD LANDS-ACT OF MARCH 3, 18T.

GILmORE V. BROADWELL.

The right of purchase under section 5, act of March 3,1887, cannot be recognized, if
the bona fide character of the conveyance, under which the applicant claims, is
not established.

Secretary Bliss to the Commissioner of the General Land Office, May 26,
(W. V. D.) 1897. (F. W. C.)

Samuel J. Gilmore has appealed from your office decision of July 23,
1896, holding that he has failed to establish his claimed right to pur-
chase, under the fifth section of the act of March 3, 1887 (24 Stat., 556),
as a bonafide purchaser, the NE. of Sec. 9, T. 3 S., R. 67 W., Denver
land district, Colorado.

This tract is within the limits of the grant to the Kansas Pacific Rail-
road Company (afterwards the Union Pacific Railroad Company), the
rights under which attached upon the definite location of the road
March 3, 1869. At that date the land was embraced in the pre-emp-
tion declaratory statement of Philip Zehuer, filed December 3, 1866,
but upon a contest instituted by the company, said filing was ordered
canceled by your office letter of July 2, 1874. Thereafter, to wit, May
16, 1882, the railroad company listed the tract.
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On June 13. 1885, John M1. Broadwell tendered his homestead appli-
cation for the land, which was rejected by the local officers for conflict
with the railroad claim under its list above referred to; from which
action Broadwell appealed.

The case was prosecuted-to this Department, and by decision of Sep-
tember 11, 1890, the previous adjudication of 1874 was set aside, the
tract in question being held to have been excepted from the company's
grant by reason of the filing by Zehner, of record at the date of definte
location, and a hearing was ordered to determine the respective rights
of Broadwell and Zehner, the pre-emptor, who, in the meantime, had
filed an application for reinstatement of his pre-emption filing.

On February 16, 1891, Samuel J. Gilmore filed a protest against pro-
ceeding with the hearing between Broadwell and Zehner. in which he
alleged that the tract in question was sold and conveyed by the Union
Pacific Railroad Company to the Platte Land Company on April 18,
1882; that in the year 1886 said tract was sold and conveyed by the
Platte Land Company to him (S. J. Gilmore); that The tract was en-
closed by a lawful fence, has two dwellings on it, and is occupied and
in possession of tenants who farm it under lease from said Gilmore.

Although no formal application was made under the provisions of
section of the act of March 3, 1887 (supra), as explained by the
answer filed on behalf of Broadwell to dismiss Gilmore's protest, the
purpose of the protest was to apprise the Department of Gilmore's
claimed rights through the purchase made of the railroad company,
with a view to granting him an opportunity to offer proof in support
of his claimed rights under the act of March 3, 1887 (supra).

On March 2, following, Zehner dismissed his application for rein-
statement and Broadwell was permitted to complete homestead entry
for the land. No action appears to have been taken upon Gilmore's
protest until December 5, 1891, when the same was dismissed by the
local officers; from which action be appealed.

The action of the local officers was sustained by your office, and Gil-
more appealed to this Department, the matter being considered in
departmental decision of October 9, 1894 (not reported), in which your
office was directed to order a hearing
to afford the plaintiff (Gilmore) an opportunity to show his rights and claim to said
land as a bonafide purchaser from the railroad company and offer evidence in sup-
port of his protest.

Section 5 of the act of March 3 1887 (suprc), under which Gilmore
is attempting to establish a right, provides as follows:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
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lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns.

Under this section it must be shown that the applicant to purchase
is (1) a citizen of the United States, or has declared his intention to
become such citizen; () that he is a bona fide purchaser; and it has
been uniformly held that these two essentials must be shown by the
applicant. Thus in the circular of August 30, 1890 (11 L. D., 229), it
was said:

It can make no difference, in my judgment, whether the applicant is the immedi-
ate purchaser from the company, or a purchaser one or more degrees removed. If
he is a bona fide purchaser of the land, and has the required qualifications as to
citizenship, he is within the intendment of the statute, and if he be not the origi-
nal purchaser from the company it is.immaterial what the qualifications of his
immediate grantor, or the intervening purchasers may have been. If his immediate
grantor was a foreigner, and his purchase was simply for the purpose of acquiring
title from the government for the benefit of the foreigner, he would not be a bona
fide purchaser, and would not therefore come within the terms of the act.

See also Sethian v. Clise (17 L. D., 307) and Union Pacific R. R. Co.
v. McKinley (14 L. D., 237).

After numerous continuances, and in accordance with the depart-
mental order of October 9, 1894, hearing was duly had on December
5, 1895. The register and receiver recommended that Gilmore's pro-
test be dismissed and that Broadwell's homestead entry remain intact;
from which action Gilmore appealed to your office, resulting in your
office decision of July 23, 1896, now appealed from.

The testimony offered on behalf of Gilmore was that of several
witnesses tending to show that Zehner, the original pre-emptor, did
not make settlement upon this land preceding the filing of his declar-
atory statement in the local office; that he never actually resided upon
the land; that the notice of the hearing had in 1874, upon the contest
instituted by the company against Zeliner's filing, was duly published;
and that certain improvements, consisting of fencing, the building of
two houses, and the construction of flumes and irrigating ditches, were
made upon this land, supposedly by Gilmore. Copy of a warranty
deed executed April 18, 1882, on behalf of the Union Pacific Railroad
Company, transferring this tract, together with other lands, to the
Platte Land Company, a foreign corporation, was offered in evidence;
also copy of a quit claim deed executed August 1, 1886, by the Platte
Land Company, to Samuel J. Gilmore, the same being acknowledged
February 2, 1887. The consideration named in this deed is $5,000,
and the land quit-claimed amounted in the aggregate to about 3,000
acres.

Gilmore, although duly advised of the hearing ordered for the
purpose of permitting him au opportunity to establish his claimed
right as a bona fide purchaser, did not appear personally at the hearing,
nor was his deposition offered in support of the alleged claim made in
his behalf that he in good faith purchased the land in question for a
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valuable consideration from the Platte Landl Company. He was repre-
sented by counsel at the hearing, and although several applications
were made for a continuance, the same do not appear to have been
asked in order to secure his testimony; and from the record made at
the hearing his absence was not explained or excused.

From the record before me, aside from the copy of the quit claim
deed referred to, there is nothing to show that Gilmore ever purchased
this land; that any consideration was ever paid by Gilmore; or that
the conveyance to him was an honest transaction having as its purpose
the actual conveyance of the laud in question to Gilmore to be held by
him in his own right and not for the ultimate benefit of his grantor.

At the time of the execution of this quit claim deed, it is shown that
Gilmore was representing the Platte Land Company in Denver, Colo-
rado, as its agent and attorney in fact, with authority to sell any of its
real estate in Colorado and to make and deliver deeds of same, with or
without convenants or warranty. It also appears that the bill which
afterwards became the act of March 3, 1887, under which he is now
seeking to purchase, was then pending in Congress, and under its pro-
visions excluded from the benefit granted thereby the foreign corpration
which he represented; and that in another case Gilmore made affidavit
placing upon the land covered by said quit claim deed a total value of
from twenty-five to thirty thousand dollars.

When viewed in the light of this showing, which tends to discredit
the bonafide character of the alleged conveyance by the land company
to Gilmore, it must be held that the showing made in his behalf in

-support of his protest looking to the purchase of this land under the
fifth section of the act of March 3, 1887, falls short of establishing the
alleged transaction as a bona fide and actual transaction, as distin-
guished from a feigned conveyance made to enable the Platte Land.
Company to indirectly obtain title to land to which it could not obtain
title directly.

I therefore affirm your office decision and hold that, although due
opportunity has been afforded Gilmore, he has failed to sustain his
rights and claim to the land as a bonafide purchaser from the Platte
Land Company, and his protest is therefore dismissed and Broadwell's
entry permitted to remain intact, subject to compliance with law.
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STATE SELECTION-AINERAL LAND-CERTIFICATION.

SIMON B. ARNOLD.

A hearing will not be ordered on an allegation that a tract of land, embraced within
a certified list of State selections, was not, on account of its prior known min-
eral character, intended to be granted to the State, except upon a strong prirna
facie showing i support of such allegation.

Secretary Bliss to the Comqmissioner of the General Land Office, May 27,
(W. V. D.) 1897. (E. B., Jr.)

The land involved in this case is the SW. of Sec. 34, T. 33 N., R. 5
E., Seattle, Washington, land district. It was selected January 5,
1893, by the State of Washington, per list No. 2, under the grant to
that State and certain other States by section sixteen of the enabling
act of February 22, 1889 (25 Stats., 676), for the use and support of
agricultural colleges therein. See also, in this connection, sections ten,
eighteen and nineteen of the same act. The list containing this and
other selections was approved by the Secretary of the Interior May 7,
1894, as provided in sections ten and sixteen of said act; and on May
12, 1894, the said list of selections was duly certified to the State by
your office (section 2449 R. S.) and receipt thereof acknowledged by the
governor of the State on May 21, 1894.

On October 8, 1895, Simon B. Arnold offered his coal declaratory
statement for the tract above described, alleging possession thereof
since March 18, 1895. The local office rejected his offered filing October
11, 1895, because of the previous selection by the State of said tract
for its agricultural college. This rejection, on appeal by Arnold, your
office, on February 9, 1896, affiriaed, on the ground that by reason of
said selection, approval and certification, the land department bad, for
more than a year prior to the offered filing, 'been without any j urisdic-
tion to entertain an application for the land. Arnold prosecutes an
appeal to the Department, assigning error by your office as follows:

1. Error in finding that the selection of the above described land by the State had
been approved.

2. Error in not ordering a hearing and allow coal claimant to prove his case.

In his argument upon the first assignment of error appellant asserts
that, although the records of the local office show the filing there, and
approval by the local office, of the State's selection of said land, there
is nothing in that office "to show that the selection had been confirmed
by the General Land Office," meaning by the words quoted, presumably,
that the records of the local office do not show the fact of the approval
of the Secretary and the certification by your office of the approved list
to the State. Your office records show that a copy of the approved
list advising the local office of certification was sent to that office May
12, 1896, but they afford no evidence of the receipt of such copy by the
local office.
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Whatever the facts may be as to the receipt of such copy by the
local office, and as to the alleged incompleteness of the records there
in the premises, they are immaterial as bearing upon the question of
the status of Arnold's offered coal filing. The approval and certifica-
tion of said list appear to have been duly made long before said filing
was offered or any possession of the land by Arnold is alleged. It was
unfortlnate, if it be true, that these facts were not of record in the local
office at and prior to the alleged commencement of Arnold's possession
of the tract. But incompleteness, as alleged, of the records there
would not avail to change the actual status of the tract, nor furnish
ground upon which your office or the Department could relieve Arnold
against the rejection of his offered filing. Said certification operated,
and will continue to operate under the terms of the grant and section
2449 R. S. until the Secretaryis approval is canceled or vacated by
competent authority, to divest the land department of jurisdiction over
the land. Arnold's iling was therefore properly rejected.

Your office did not pass upon the question of ordering a hearing as
to the character of the land, nor make any recommendation thereon,
although in his appeal from the local office Arnold asked for a hearing.
It would appear, however, from your office decision that the records of
your office, at and prior to the date of certification to the State, afforded
no suggestion that the tract was mineral in character. In his declara-
tory statement Arnold swears, concerning the land:

I have located and opened a valuable mine of coal thereon and have expended in
labor and improvements on said land the suin of four hundred dollars, the labor and
improvements being as follows: Running a tunnel in on the vein 256 feet and put-
ing the coal out on the dump.

This is-corroborated by two affl ants. With his declaratory statement
Arnold also presented for filing the joint affidavit of two other persons,
who therein state that they know the land in question and "knew the
coal was there prior to October 1, 1891, which was prior to the selection
of said SW. 1 Sec. 34, Tp. 33 N., R. 5 B., by the State of Washington."
The means of their alleged knowledge of the existence of coal these
persons do not state.
* Section eighteen of said act excluded "all mineral lands" from the

grants made by the act; and by section 2449 Revised Statutes, appli-
cable generally to this and similar grants, in addition to providing that
the certification by the Commissioner of the General Land Office, under
the seal of his office, of the approved list of selections,
shall be regarded as conveying the fee simple of all lands embraced in such lists
that are of the character contemplated by the act of Conlgress, aud intended to be
granted thereby,

it is further provided that-
but where lands embraced in such lists are not of the character embraced by such
acts of Congress, and are not intended to be granted thereby, the lists, so far as these
lands are concerned, shall be perfectly null and void, and no right, title, claim, or
interest shall be conveyed thereby.
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Without passing upon the question here, it would seem that under
the grant and the provisions of the last mentioned section, land known
to be mineral in character prior to the Secretary's approval of the
State's list therefor, and possibly prior to certification, would be exempt
from the operation of the grant. It would be the duty of your office,
as it might become the duty of the Department in due course of pro-
ceedings, upon proper showing that land selected by a State under said
act was mineral in character, to order a hearing in the premises, lOt-
withstanding the selection had been approved and certified, to the end
that, in the event evidence adduced at a hearing should so warrant, it
might be duly determined that the land was not of the character con-
templated by the act and was not intended to be granted thereby, and
that therefore no title or interest had passed to the State by the
approval and certification. But after such approval and certification
a hearing should be ordered only upon a strong prima facie showing
that the land was known, prior to that time, to be of a character other
than that contemplated by the act.

I do not think such showing is made in this case by the evidence
presented by Arnold and hereinbefore set out-no facts being stated
as a basis for the alleged knowledge of the existence of coal prior to
the State's selection of the land-and his present request for a hearing
is therefore denied. But this will not preclude him from presenting to
your office, within a reasonable time, a application for a hearing, if he
elects so to do, accompanied by such further evidence as lie may be
able to present in support thereof.

In accordance with the foregoing, your office decision is affirmed.

MINING CLAIM-ADVERSE AGRICULTURAL ENTRY.

CARIBOU LODE.*

The failure of a claimant under a mineral location to make objection to the allow-
ance of an agricultural entry of the land is conclusive as to the right of such
claimant to be heard.

Secretary Smith to the Commissioner f the General Land Qgce, ilarch
11, 1896. (P. J. C.)

The record shows that George Henry Hewitt was permitted to make
mineral entry No. 124 of the Caribou Lode, lot No. 4020, Glenwood
Springs, Colorado, land district, July 18, 1887. The record was regu-
larly forwarded to your office, where, on consideration of the same, it
was determined, by letter of August 4, 1894, that the application and
entry were erroneous, because all the land included therein had been
entered prior thereto, and he was given sixty days in which to show
cause why his entry should not be canceled.

*Not heretofore reported.
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No attention seems to have been given to this order, and your office,
by letter of November 10, 1894, held the entry for cancellation, where-
upon Hewitt prosecutes this appeal, assigning numerous grounds of
error.

The statements of your office, showing the prior entries by the Aspen
townsite, Joseph Thaler and Michael Gannon, are not disputed, but it
is said by counsel that the location of the Caribou antedates the entries
of the two latter, and, it is suggested, by reason thereof HewittVs right
is superior to the others.

It is true that the Caribou was located prior to the date of the Thaler
and Gannon entries, but, so far as disclosed by the record before me,
there was no objection interposed on behalf of Hewitt or his grantors
thereto, and, in the absence of any proceeding instituted for the pur-
pose of testing the prior right of the land, the Department must
assume that none exists. This is especially true when there are alleged
coifflicts between agricultural and mineral claimants, bcause in the
location of a mining claim the record evidence thereof is not made in
the United States land offices, but in the recorder's office of the county
where the land is situated, and the first official information the local
office has of the location is when the application for patent is filed
therein. This is not true of agricultural entries. All the record is
made in the local office. Hence, when an application to enter agricul-
tural land is made, if the locators of mining claims on the land have
any objections, they must be vigilant in presenting them. The rules
and regulations provide ample means for this purpose, and if the reme-
dies provided are not pursued, the mineral claimants will not be heard
to complain.

Your office judgment is affirmed.

PRACTICE-APPEAL-MILLE LAC INDIAN LANDS.

HAGGBERG ET AL. V. MAHEW.

Au appeal will not be entertained i the absence of specification of errors.
Notice of ap appeal may be served either upon the adverse party or his attorney.
The joint resolution of December 19,1893, confirming bona fide preemption filings,

and homestead filings, or entries, within the Mille Lac Indian reservation, allowed
between Jannary 9, 1891, and the receipt of notice at the local office of the
departmental decision ofApril 22,1892, operates to validate settlement rights
covered by filings or entries thus allowed, whether initiated before or after Jan-
nary 9,1891, hence, as between parties claiming under said protective legislation,
priority of settlement may properly form a material issue.

Secretary Bliss to the Commissioner of the General Land Office, May 28,
(W. V. D.) 1897. (E. B., Jr.)

This is a contest for title to the SE. -of the NE. of section 11, and
the SW. 1 of the NW. , and the W. J of the SW. 1 of section 12, T. 42
N., R. 35 W., St. Cloud, Minnesota, land district, the same being cov-
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ered by the pre-emption declaratory statement, No. 2016, filed by Moses
Mahew on February 3, 1891, alleging settlement March 5, 1890.

On the same day that Mahew filed his said statement, Peter P.
Haggberg and David Johnston also filed declaratory statements; that
of the former being No. 2005, for the E. of the NE. and the NW.
of the NE. of said section 11, and the SE. of the SE. A of section 2,
same township and range, alleging settlement April 4, 1888, and of the
latter being No. 2022, for the W. of the NW. and the W. j of
the SW. i of said section 12, alleging settlement December 29, 1890.
It thus appears that laggberg's filing conflicts with Malew's as to the
SE. 1 of the NE. I of said section 11, only, while Johnston's conflicts
with Mahew's, only, as to all of the land claimed by the latter in said
section 12.

Hearings were duly held between Johnston and Mahew and lagg-
berg and A1 ahew, in March 1892, which resulted i a decision by the
local office, December 29, 1893 (the cases being considered together),
in favor of Mahew and adverse to both the other parties. Upon appeals
by Haggberg and Johnston, your office, on September 18,1896, affirmed
the decision of the local office on the ground that Mahew's rights -under

his settlement, followed by due filing, were superior to those of the
other parties, respectively, and held the filings of Hlaggberg and
Johnston for cancellation to the extent of their conflict with that of
Mahew. llaggberg and Johnston now prosecute appeals here.

The appeal of Haggberg is found to be fatally defective in that,
although the time allowed by the Rules of Practice for giving notice
of an appeal has long since expired, he has, as appears from the record
before me, filed no specification of errors as required by Rule 88 of
Practice. His appeal is accordingly dismissed. This disposes of Hagg-
berg's connection with the case before this Department.

The attorney for Mahew has filed a motion to dismiss the appeal of
Johnston on the ground that no notice thereof was served upon him
(attorney). It appears that a copy of Johnston's appeal was served
upon said Mahew himself, by registered letter, November 12, 1896, as
provided in Rule 94, within the time allowed by the Rules of Practice.
It is well settled that notice of appeal may be given either to a party
or his attorney (ji-le 96; New Orleans Canal and Banking Co. v. State
of Louisiana, 5 L. D., 479; and Northern Pacific R. R. Co. v. Bass, 14
L. D., 443). The motion is accordingly denied.

The land i controversy is within what was formerly the Mille Lac
Indian reservation By act of July 4, 1884 (23 Stat., 89), any disposal
of the lands in said reservation was prohibited "until further legisla-
tion." Such "further legislation" respecting these Mille Lac lands is
found in the act of January 14, 1889 (25 Stat., 642). By section six of
this act "'the agricultural lands on said reservation not allotted under
this act nor reserved for the future use of said Indians were to be
disposed of "to actual settlers only under the provisions of the home-
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stead law," subject, however, to certain provisos not here in point.
Under the decision of the Department in the case of Amanda J. Wal-
ters et al., dated January 9, 1891 (12 L. D., 52), and departmental letter
of January 21, 1891, unreported, which, together, held that these lands
should be disposed of as other pblic lands inder the general laws,
pre-emption filings were allowed by the local office for Mille Lac lands
on and after the receipt of said departmental letter by the local office
(then at Taylor's Falls, Minnesota), on February 3,1891. Subsequently,
however, by departmental letter of April 22, 1892 (14 L. D., 497), your
office was instructed that the Mille Lac lands were not subject to dis-
position under the general land laws, but under the special provisions
of the act of January 14, 1889 (supra). These instructions were duly
communicated to the local office by your office.

On December 19, 1893, the following joint resolution of Congress was
approved (28 Stat., 576):

That all bone fide pre-emption or homestead filings or entries allowed for lands
within the Mille Lae Indian reservation in the State of Minnesota between the ninth
lay of January, eighteen hundred and ninety-one, the date of the decision of the

Secretary of the Interior holding that the lands within said reservation were subject
to disposal as other pulic lands under the general, land laws, and the date of the
receipt at the district land office at Taylors Falls, in that State, of the letter from
the Commissioner of the General Land Office, communicating to them the decision
of the Secretary of the Interior of April twenty-second, eighteen hundred and
ninety-two, in which it was definitely determined that said lands were not so sub-
ject to disposal, hut could only be disposed of according to the provisions of the
special Act of January fourteenth, eighteen hundred and eighty-nine (twenty-five
Statutes, six hundred and forty-two), be and the same are hereby, confirmed where
regular in other respects, and patent shall issue to the claimants for the lands
embraced therein, as in other cases, on a satisfactory showing of a bona fide com-
pliauce on their part with the requirements of the laws under which said filings and
entries were respectively allowed.

The filings of both Johnston and Mahew were made within the period
specified in said resolution. If priority of filing were alone to control,
.Mahew's claim to the land in controversy between him and Johnston
is clearly superior to Johnston's. But their filings were made, as
alreadyindicated, under instructions which provided for the disposition
of the Mille Lac lands under the general land laws, that is, in their
cases, under the pre-emption law then in force, and said resolution
expressly confirmed them " where regular in other respects," and pro-
vided for the issuance of patent "to the claimants for the lands
embraced therein," subject, however, to
a satisfactory showing of a bonafide compliance on their part with the requirements
of the laws under which said filings . . . . were respectively allowed.

The effect of these instructions and this legislation was clearly, there-
fore, to subject these claims of Mahew and Johnston to the operation
of the pre-emption law as in force at the date of their filings, in so far
as the same could be applied in view of the peculiar situation then and
theretofore existing. The question of priority of settlement thus arises
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necessarily in these cases. The question whether preemption settle-
ment rights could have been acquired as to lands covered by these
filings, by the parties who made such filings,,is forever settled in the
affirmative by said joint resolution. That resolution operated to author-
ize and confirm such settlement rights by such parties, whether initi-
ated prior or subsequent to January 9, 1891, and the decision of your
office, dated March 15, 1895, in the case of Elggren v. Dewey, which
was affirmed by the Department April 24, 1896, is based on that view.

It only remains to determine the question of priority of settlement
as between Mahew and Johnston. I find the facts upon this point to
be substantially as set out in your office decision. alew first went on
the land he claims in January, 1889, but, while he made some improve-
ments thereon during that year and lived there part of the time, he
did not establish his permanent residence there until about March 5,
1890. Since that date, although he was away from the land at work,
as was also his wife (most of the time in attendance upon sick persons),
from November 3, 1890, to February 10, 1891, the evidence shows he
had no other home, and that he at no time since March 5, 1890, aban-
doned the land. Since March 5, 1890, he has in good faith complied
with the requirements of the pre-emption law. On August 10, 1894,
he submitted his final proof for the land covered by his filing.

Johnston did not go upon the land until December 29, 1890, and did
no act of settlement thereon until January 6, 1891. Miahew's house,
household goods, and farming implements were there, to give Johnston
notice of Mahew's settlement. The fact that the house was then (Jan-
nary 6,1891) temporarily occupied by Indians, without Mahew's knowl-
edge or consent, could not efface Mahew's settlement, nor validate an
attempted settlement by Johnston. The contention of counsel, that
Mahew's failure to attempt to file for the land prior to January 9, 1891,
subjected it to settlement by Johnston, is without force. There was no
authority of law under which the local office could have received a pre-
emption filing for the land subsequent to the act of July 4, 1884, spra,
and prior to January 9, 1891; and after that date, and during the
period hereinbefore indicated, pre-emption filings for Mille Lac lands
were receivable only by virtue of the then prevailing departmental con-
structioi of the act of January 14, 1889, suprta. Under the joint reso-
lution of December 19, 1893, hereinbefore set out, Mahew can not be
held to have been required to do what would have been, in law, prior
at any rate to January 9, 1891, a vain thing. He made his filing on the
very day the decision first referred to in said joint resolution was offi-
cially communicated to the local office, and that was sufficient.

The foregoing disposes of all material questions presented by the
appeal. The decision of your office is affirmed in accordance with the
views herein expressed. Johnston's filing will be canceled to the extent
of the conflict between the same and the filing of Mahew. Herewith
are returned the papers.
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REPAYMEENT-SECTION 7, ACT OF MARCH 3, 1891..

MARY 0. LYMAN.

On application for repayment under an entry canceled for fraud, the applicant will
not be permitted to go back of the judgment of cancellation, and show that in
fact there was no fraud.

The provisions of section 7, act of March 3, 1891, do not in terms, nor by iplication
have any application to the matter of repayment.

Secretary Bliss to the Commissioner of the General Land Office, June 3,
(W. V. D.) 1897. (W. M. W.)

Mary 0. Lymani's appeal from your office decision of March 7, 1896,
rejedting her application as alleged transferee of Maud Yaniel for
repayment of the purchase money paid by said Vaniel on her pre-emp-
tion cash entry for the SE. J of Sce. 22, T. 26 S., R. 25 W., Garden
City, Kansas, land district, has been considered.

Said application was filed in your office by Messrs. Copp and Luckett,
resident attorneys for Lyman, and your office disposed of it by saying:

That said entry was canceled by office letter "P" April 27. 1889, because the entry
was fraudulently made. The law governing the return of purchase money does not
apply to cases of this character.

The first and second specifications of error in the appeal take issue
with the statement i your office decision that said entry was canceled
because it was fraudulently made.

The judgment canceling the entry was based upon a finding of fact
that said entry was fraudulently made; in this proceeding such finding
and judgment must be regarded as conclusive upon all parties con-
cerned that the entry was fraudulently made. In other words, upon
an application for repayment under a canceled entry, when the judg-
ment of cancellation shows that the entry was canceled for fraud, the
party applying for repayment will not be permitted to go back of the
judgment of cancellation and show that there was no fraud. Such
judgment is conclusive as to the facts and the law. It follows that the
second alleged error presents an immaterial question.

The third and fourth specifications of error are as follows:
3. In not holding that as between appellant, a bonafide purchaser for value of the

laud covered by said entry after issuance of final certificate, and the United States,
the charge of fraud is barred by section 7 of the aet of March 3, 1891, and that the
purchase money should be refunded to said purchaser or the entry reinstated.

4. In declining to recommend repayment.

No brief or argument has been filed in support of the errors assigned
in the appeal presenting either reasons or authority to sustain them.

It is not easy to perceive just what counsel for appellant mean by
the statement in the third specification of errors that "the charge of
fraud is barred by section 7 of the act of March 3, 1891." If counsel
mean to be understood by the nse of this language as claiming that
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section 7 of the act of March 3, 1891 (26 Stat., 1095), changed, amiended,
or in any manner affected the laws relating to repayment, then such
contention or claim can have no force in reason or law. Said section
relates to the correction of clerical errors, committed in the entry of
the public lands, and the confirmation, under certain conditions, of cer-
tain entries of the public land. It does not in terms nor by implication
have any application to the mater of repayment.

Your office decision appealed from is accordingly affirmed.

RELINQUISI-IMENT-INSANE ENTRYMAN-CONTEST.

DYCHE V. BELEELE.

A relinquishment executed by the guardian of an insane ntryman, under the direc-
tion of a probate court, is unauthorized by law and invalid.

A contest against the entry of an insane homesteader must fail if it appears that
the entryman had complied with the aw up to the time when he became insane.

Secretary Bliss to the Commissioner of the General Land Office, JTne 3,
(W. V. D.) 1897. (C. W. P.)

Anthony Beleele on July 8, 1889, made homestead entry of the SW.
i of See. 29, T. 19 N., R. 3 W., Guthrie land district, Oklahoma.

On November 2, 1892, Edward W. Dyche filed affidavit of contest,
alleging abandonment, change of residence for more than six months
next prior to the date of affidavit, and that the land was not settled on
and cultivated as required by law.

On August 24, 1893, a hearing was had before the local officers, and,
on January 14, 1895, they found that Beleele " cultivated and improved
the land in good faith, as required by law, until his departure for Iowa
in April, 1891;" and also found that,
at the time he left his claim in April, 1891, he was mentally incapacitated from
attending business affairs on account of old age and brooding over his financial mis-
fortunes in Kansas, as shown by the testimony,

and recommended that the contest be dismissed. Dyche appealed to
your office.

During the pendency of said contest, on August 29, 1893, the pro-
bate court of Logan county, Oklahoma Territory, having found that
the said Anthony Beleele was incapable of taking care of himself, and
of managing his property, and otherwise mentally incompetent,
appointed his daughter, Clara E. Beliel, guardian of the person and
estate of the said Anthony Beleele.

Subsequently, letters of guardianship being issued to the said Clara
E. Beliel, on April 23, 1895, on the same day, the probate court, having
found that " it is to the best interest of said Anthony Beliel, for the
SW. of Sec. 29, Tp. 19 N., R. 3 West, be canceled by relinquishment,
and that the proceeds from said homestead be converted into money,"
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authorized the guardian " to relinquish to the Government of the United
States all of the right, title and interest of said Anthony Beliel in and
to" the said laud. And on the same day, Clara E. Beliel preseited to
the local officers a relinquishment of the land, ad, at the same time,
the said Dyche presented an application to enter the same under the
homestead laws; the former was rejected by the local officers " because
the guardian is not authorized to relinquish the same and to authorize
its cancellation;" and the latter, "for conflict with homestead entry
3418, of Anthony Beliel covering said land." Clara E. Beliel and said
Dyche appealed to your office.

On June 19, 1895, the probate court removed the said Clara E. Beliel
from the guardianship, and appointed Peter Beliel guardian in her
stead; and rescinded the order authorizing the said Clara E. Beliel to
relinquish the land in controversy.

Your office, without passing upon Dyche's appeal from the decision
of the local officers dismissing his contest, reversed the action of the
local officers in refusing to receive the relinquishment and cancel the
entry, and also their rejection of Dyche's application to enter said land.
Anthony Beleele by his guardian, Peter Beliel, has appealed to the
Department.

It is contended that your " decision is erroneous in not holding the
entry of Anthony Beliel intact and not dismissing the contest of the
contestant."

In your decision you say that you "find it unnecessary to pass on
the appeal of Dyehe" from the action of the local officers "in dismis-
sing his contest, but, it appearing the eutryman had complied with the
law to the time when he became insane, it would seem that the said
contest was properly dismissed."

I have read the testimony and fully concur with you in the opinion
that the contest was properly dismissed and think that you should
have affirmed the judgment of the local officers dismissing the contest.

Upon the question of the force and effect of the relinquishment of
the claim by Clara-E. Beliel, as guardian of the entryman, under the
authority of the probate court of Logan county, Oklahoma Territory,
I am clearly of opinion that said relinquishment can not be regarded
as valid and binding on the entryman. The probate court had no
authority to authorize the relinquishment.

The act of May 14, 1880 (21 Stat., 140), authorizes a pre-emption,
homestead, or timber culture claimant to relinquish his claim to the
government. The act of June 8, 1880 (Id. 166), which is the only legis-
lation by Congress on the subject of settlers who become insane, pro-
vides that the rights of a pre-emption or homestead claimant, who has
become insane, may be proved up, and his claim perfected by any per-
son duly authorized to act for him during his disability. But no
authority is given to sell or relinquish his claim.

I am therefore of opinion that the judgment of the local officers
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rejecting the relinquishment and Dyche's application to enter the land,.
is correct and should be affirmed.

It is unnecessary to consider the protest of Peter Beliel, the-guardian
appointed by the probate court upon the removal of the said Clara E.
Beliel.

Upon a carefal consideration of the whole record, I am satisfied that
the decision of your office is erroneous. I therefore reverse your deci-
sion, and direct that Dyche's contest be dismissed. AnthonyBeleele's
entry will remain intact.

HERSHEY v. BICKFORD ET AL.

Motion for review of departmental decision of December 23, 1896, 23
L. D., 522, denied by Secretary Bliss, June 3, 1897.

IREPAYlENT-M ORTGAGEE-ASSIG NEE.

J. W. THOMAS.

An application for repayment, made by a mortgagee of the land, who also holds an
alleged assignment of the right to repayment, does not present a case wherein
the status of the applicants as an assignee, must be determined, if the duplicate
receipt is not surrendered, and all claims to the land properly relinquished.

Secretary Bliss to the Commissioner of the General Land Office, June 3,
(W. V. D.) 1897. (W. M. W.)

On May 16, 1896, your office transmitted the papers in the applica-
tion of J. W. Thomas, Receiver of the American Savings Bank, of
Omaha, Nebraska, for repayment of the purchase money, fees and
commissions paid to the government by John L. Corey, under his pre-
emption cash entry, No. 6061, made on March 15, 1888, for the SW. 
of Sec. 9, T. 1 S., R. 38 W., Oberlin, now Colby, Kansas, land district,
together with said Thomas's appeal from your office decision of April
1, 1896, rejecting his application for repayment.

The facts in the case are as follows:
Corey made pre-emption cash entry March 15, 1888, and four days

later executed to the American Loan and Trust Company a mortgage
upon the land entered, to secure the payment to that company of $550,
borrowed by Corey from the company. At the same time, and as addi-
tional security, Corey executed and delivered to the trust company the
following instrument:

AUTHORITY TO SETTLE WITH THE UNITED STATES.

Whereas, We, John L. Corey and Mary E. Corey, husband and wife, of Benkelman
postoffice, Dundy county, Nebraska, have borrowed the sum of $50.00 of the Ameri-
can Loan and Trust Company and have executed to said company, to secure the
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payment thereof, a mortgage upon the following described real estate, situated in
Cheyenne county, Kansas, namely: southwest quarter, section 9,. township I south,
range 36 west of 6th principal meridian.

Now, therefore, if we, or either of us, shall, at any time hereafter, be entitled to
receive from the United States any money on account of said land, by reason of any
defect, illegality, or irregularity in our right or title to said land, or for any reason
whatever, we do hereby appoint the president of the American Loan and Trust Com-
pany our agent, and hereby authorize hil, in our behalf, to receive said money from
'the United States, and in our name receipt therefor; and we do hereby order and
directthat such money be paid to the said president of the said American Loan and
Trust Company for us, by the proper officers of United States; and when the said
president of the said American Loan and Trust Company, as our agent, shall have
received said money, we authorize him to pay the same to the holder of said mortgage.
This authority is given, in consideration of the aforesaid loan, from the said Ameri-
can Loan and Trust Company to us and we do hereby make this power of attorney
irrevocable, until full payment by us, of said loan has been made.

Witness our hands this 9th day of March, 1888.
JOHN L. COREY.
MARY E. COREY.

In presence of-
EDWAiRD E. GILLEN.
E. M. MALLETTE.

Thereafter the Americait Savings Bank became the owner and holder
of the mortgage and of the instrument hereinbefore set forth. Thomas
is the receiver of the bank. The American Loan and Trust Company
has become insolvent and is also in the hands of a receiver. The latter,
as the present executive offieer of the trust company, relinquished any
interest which that company may have in the land and certified that
Thotnas, as receiver of the bank, is the present holder of the instru-
ment hereinbefore set forth.

It was ascertained that Corey's entry was erroneously allowed and
could not be confirmed, and the same was canceled April 13, 1895.

December 1, 1888, Corey and wife conveyed the land to David 0.
Gilbert "subject to a mortgage of $500.00." December 31, 1888, Gilbert
and wife conveyed the land to Adam W. Smith " subject to a mortgage
of $550.00 and taxes for 1888," and July 20, 1891, Smith conveyed the
land to John Oliver "subject to a mortgage of $550.00 and accrued
interest and taxes for 1891." The consideration named in the first two
deeds is $1600.00 and in the third it is an exchange of other property.

In your office decision it is held that-
The only person qualified to apply for a repayment is the one in whom the title to

the land is vested at the date of cancellation of the entry, or the heirs of such party,
and that a mortgagee whose claim is a mere lien on the land is not au assignee and
as such entitled to repayment (11 L. D., 283; 14 L. D., 101 and 392),

In his appeal Thomas contends that-
The Hon. Commissioner erred in his decision herein in that he considered and held

that the said John W. Thomas, receiver, etc., requested a repayment to him by virtue
of the mortgage and as a mortgagee,

and in support thereof urges that the instrument hereinbefore set
forth and executed by Corey to the original mortgagee, as an addi-

10671-VOL 24-32
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tional security, constituted an equitable assignment to the mortgagee
by Corey, of the latter's right to repayment in the event of the can-
cellation of his entry.

Section 2 of the act of June 16, 1880 (21 Stat., 287), regulating
repayments by the Secretary in cases like this, provides:-

In all ases where homestead or timber cultare or desert-land entries or other
entries of the public lands have heretofore or shall hereafter be canceled for con-
flict, or where from any cause, the entry has been erroneously allowed and cannot
be confirmed, the Secretary of the Interior shall cause to be repaid to the person
who made such entry, or to his heirs or assigns, the fees and commissions, amount
of purchase money, and excesses paid upon the same upon the srrender of the
duplicate receipt and the execution of a proper relinquishment of all claims to said
land.

The " surrender of the duplicate receipt and the execution of a
proper relinquishment of all claims to said land" are thus made con-
ditions precedent to repayment. The duplicate receipt has not been
surrendered, and it is not shown to have been lost or destroyed. The
applicant has executed and presented a relinquishment on behalf of
the bank, of its claim to the land, but according to his own contention
the bank is at most only a mortgagee of the land and an assignee
of the right to repayment. Even if the instrument, or power of attor-
ney, relied upon by the applicant be regarded as an assignment of the
right to repayment, it did not in itself transfer to the applicant any
claim to the land. Subject to the mortgage, the claim to the land
passed to John Oliver. The mortgage was only an incumbrance which
could not ripen into a claim to the land until after breach of condition
and foreclosure. The statute requires a relinquishment of "all claims
to said land." Here the greater claim. is shown to exist in John
Oliver and yet no relinquishment by him is-presented.

The conditions named in the statute when repayment can be made
"to the person who made such entry, or to his heirs or assigns,"
have not been fulfilled, so it is not necessary to determine whether
Thomas, as receiver of the bank, is an assignee within the meaning of
the statute. He may be entitled to repayrnent as against Corey, the
entryman, and he may be equally entitled to repayment as against
Oliver, a subsequent grantee, but under the statue no one is entitled to
repayment as against the government, until after surrender of the
duplicate receipt and relinquishment of all claims to the land.

Another matter which deserves mention is the fact that no showing
is made as to whether the mortgage indebtedness or any part thereof
has been paid, or whether it still remains as a subsisting obligation.

For the reasons given, the decision appealed from is affirmed.
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HOMESTEAD CONTEST-ADVERSE SETTLEMENT CLAIMS.

TAYLOR ET AL, v. EWART.

Priority of settlement must be determined by acts performed indicative of the set-
tler's intent, and not by priority of presence on the land, or declarations of
intention to settle thereon.

Secretary Bliss to the Commissioner of the General Eand Office, June 3,
(W. V. D.) 1897. (G. C. R.)

On September 28, 1893, John Ewart made homestead entry for the
NE. of Sec. 20, T. 21, R. 1 E., Perry, Oklahoma.

Affidavits of contest were filed against said entry, the first by Ezekiel
W. Parker, on September 30, 1893, and the second by Edward R. Tay-
Ior, October 4, 1893, each alleging prior settlement, etc.

Hearing was had, commencing May 3, 1894, and closing June 12, of
that year. The testimony was directed mainly to the issues raised in
the contest affidavits and is quite voluminous.

The register and receiver, by their decision dated April 13, 1895,
recommended that both contests be dismissed. On appeal, your office
by decision of November 12, 1895, sustained the register and receiver
as to their findings and recommendation in respect to Taylor, but mod-
ified the decision in respect to Parker, holding that both he and Ewart
acted in good faith, that their respective settlements on the land were
simultaneously made, and that the land should be divided between
them, each taking the part embracing his improvements. From this
judgment both of the contestants and the entryman have appealed to
this Department.

The testimony clearly shows that both Ewart and Parker preceded
Taylor to the land, and that their first acts. of settlement were followed
within a reasonable time by such evidences of good faith as to defeat
any efforts made by Taylor. It may also be added that Taylor's resi-
dence on the land was not satisfactory, and the action of the local offi-
cers and your office in dismissing his contest is clearly right.

Parker testified that he entered the territory and reached the land
on the day of opening (Septemder 16, 1893), having ridden his horse
about nine miles. He' had no watch, but one Durkee testified that he
saw him ride on the land and dismount, and that it was then 12:45 by
his watch, which registered the correct time. On dismounting he stuck
a stake on the land, which he had carried with him, and on which was a
white flag, ten by twelve inches, with large letters printed thereon say-
ing: "This claim taken by E. W. Parker." This flag was placed about
thirty rods from the west line of the land and about midway from north
to south; after putting up this flag, he went west about one hundred
yards, tore a handkerchief in two and hung it on a buck bush, then
went over near northeast corner and put up another stake and a flag,
on which was printed: "This claim taken by E. W. Parker;" then he
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wrote his name on a cottonwood tree near by; after which he went into
camp, and dug a small hole with a stick; he slept on the land that
night (16th), and the next day he, with others, surveyed the land, and
placed small stakes at three of the corners; he then went to the land
office to get his "numbers;" obtained supplies, and returned to the
land on September 21; he then did some plowing and started a well;
he lived in a camp on the northwest part of the claim until October 28,
when he went to Texas-his former home after his family (wife and
two children). In the meantime he built a sod house, completing it
the day before he left for Texas. He was taken sick oll his arrival at
his former home, but as soon as he was able he started for the land,
getting there December 16,1893; he found that he could not live in his
sod house, but used it as a stable, and built a dug-out, twenty-one by
twelve feet, "rocked it up inside, put a board roof and tarred paper
roof on it," and moved in the "8th of Janulary, 1894. From the time of
his arrival from Texas (December l6) he worked on the place. His resi-
dence has been continuous; his improvements consist of a dwelling
house, ten acres plowed, about six acres planted to corn, a vegetable
garden, well, fruit trees, etc.

He is a poor man, and the evidence, as a whole, shows that he has
done all that could be reasonably expected of him, and that he is
evidently in good faith in his efforts to comply with the requirements
of the law and in making the land his home.

Ewart, the defendant entryma a, was twenty-four years old at date
of hearing. He testified that he settled on the land on the afternoon
of the day of opening (September 16). He, too, rode on horseback and
traveled about the distance that Parker did; he entered the tract about
sixty rods west of the southeast corner and traveled a little west of
north; before stopping he traveled on the tract about eighty rods;
swears lie could see all over it, and saw no one there and no signs of
any improvement; he remained at the point where lie first dismounted
4 about two minutes," and then went to the northeast part of the claim
and cut a stake to put a flag on; he tied a red handkerchief to the stake,
and stuck it about twenty rods west of east line and about half way
from north to south. On returning from the place where he cut the stake,
he met Parker, who told him not to stick the stake, as he had taken the
claim; he testified that he told Parker, in reply, that he had been there
some time and was going "to stay with him ;" that while this conversa-
tion was going on he stuck his stake; that after he did this, Parker
showed him where his (Parker's) stake and flag were placed, but he
was positive that this stake was not there when he rode onto the claim.

Mr. Parker, in referring'to this conversation, testifies that he told
Ewart he had already staked, and that Ewart asked him if he knew
where the lines were; that his reply was, that he did not; Ewart then
said: "I will stake for the lines may be run between us; that he
then showed Ewart his flag, and Ewart went away.



DECISIONS RELATING TO THE PUBLIC LANDS. 501

Ewart appears to have made his home on the land, and was only
away therefrom for apparently necessary purposes; he has built a
house, ten by twelve feet, a barn and has a well and six or seven acres
of breaking.

Like many other cases of this character, neither one appears to have
seen the other when he first appeared on the land, and each is positive
of having made the first settlement. But Ewart admits that Parker's
flag was placed on the tract before he placed his own; of this fact,
therefore, there can be no question. Your office, however, accepts
Ewart's statement that he wag upon the land some minutes before he
cut his stake; and that he had declared his intention to appropriate it
before he cut the stake; that since it does not appear that Parker
stuck his stake before Ewart expressed his intention of appropriating
the land, you were "inclined" to hold their settlements simultaneous,
and accordingly held that the land should be divided between them.

It will not do to hold that a settlement may be made or initiated by
a mere declaration of intention to settle; something must be done-
sole act in execution of that intention must be performed.

Ewart knew the conditions and circumstances attending the early
settlement of Oklahoma; he appears to have run with all possible
speed to reach the lands; his own testimony is to the effect that he had
been on the land about fifteen minutes before he saw Parker, and yet
he had done nothing-only to stand by his hoyrse or walk around for
some time thereafter; why his haste, if not to perform some act in
connection with the lad, so that subsequent comers thereon might
observe it. He can not claim priority by simply riding or walking
over the land; others did that in hastening to near by' tracts; nor can
he claim priority by a simple verbal declaration, unaccompanied by
specific acts, observable by others.

In Penwell v. Christian (23 L. D., 0), it was held that the sole act
of the contestant in setting a stake, ith a handkerchief attached
thereto, on the land, prior to any act being done by the entryman, was
sufficient to give him the better right to the land, when such act was
duly followed by other acts evincing an intention to make the land his
home.

The same principle is laid down in Hurt v. Giffin, 17 L. D., 162.
The testimony shows that Parker performed the first act of settle-

ment by setting the stake, above described. Having followed Lip that
initial act by improvements and continuous residence, and having
shown by his work and acts that it was his bona fide intention to make
the land his home, he has, by virtue of his initial act, the superior
right to the land. Should he present his application to make entry of
the land within thirty days from notice of this decision, Ewart's entry
will be canceled and his entry will be allowed.

The decision appealed from is modified accordingly.
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SOLDIERS' ADDITIONAL HOMIESTEAD-CERTFICATE OF RIGHT.

INSTRUCTIONS.

There is no authority of law for the insertion of a condition in a soldier's additional
homestead certificate of right, requiring settlement and residence on the part of
the soldier, where the original entry was abandoned; and it therefore follows
that in recertifying the additional right in the name of a transferee, under the
act of August 18, 1894, such a condition, contained in the original certificate,
should be omitted.

Secretary Bliss to the Commissioner of the General Land Office, June 3,
(W. V. D.) 1897. (F. W. C.)

I have considered the matter presented by your office letter "C" of
May 18, 1897, in which you request instructions as to whether, under
the law, there is any objection to the re-certification of a certificate of
additional right under section 2306 of the Revised Statutes, in the name
of the transferee, without the condition of residence and cultivation on
the land to be entered, where the original entrymnan failed to perfect
title to his entry.

The facts relative to the application under consideration, as taken
from your office letter, are as follows:

Under date of April 29, 1897, Messrs. Thayer and Rankin of this city inclosed a cer-
tificate of right issued by this office May 5,1881, in the name of Abram M. Casteel,
certifying his right to make additional entry under section 2306 R. S., for 120 acres,
and made application for the re-certification thereof, in the name of John H. Howell,
under the act of August 18, 1894 (28 Stat., 397).

The certificate in question shows on its face that it was based on " original H. E.
No.2813, made at Ironton, Missouri, March 1, 1870, for 40 acres, said entry having
been canceled September 19, 1872, by reason of relinquishment," and that Casteel
"is entitled to make additional homestead entry of not exceeding 120 acres, as pre-
scribed in Sec. 2306, Revised Statutes of theUnited States, subject to the conditions
of the homestead laws which require that Abram M. Casteel shall become an actual
settler on any tract which he may so enter; that he shall reside upon iprove and
cultivate the same as his homestead for the period required by See. 2291, as amended
by Sec. 2305, of the Revised Statutes of the United States, and that in default of his
doing so his entry shall fail and the laud revert to the public domain."
- Proof of the purchase of said certificate'by Mr. Howell for a valuable considera-
tion and in good faith has been filed in this office, but there is a doubt as to whether
the act of August 18, 1891, and the circular of October 16, 1894 (19 L. D., 302), issued
thereunder, copy herewith, contemplate the re-certification of certificates which as
in the case at bar bear on their face as issued the condition of future residence and
cultivation of the land to be fulfilled by the original caimant as a pre-requisite to
perfecting title thereunder, neither the act nor circular specifically providing for
such cases.

Section 2306 of the Revised Statutes provides as follows:
Every person entitled, under the provisions of section twenty-three hundred and

four, to enter a homestead who may have heretofore entered, under the homestead
laws, a quantity Qf land less than one hundred and sixty acres, shall be permitted
to enter so much land as, when added to the quantity previously entered, shall not
exceed one hundred and sixty acres.
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The question as to the right to an additional entry under this section,
where the original entry was abandoned or relinquished, appears to
have been first considered by this Department on May 8,1876 (3 Copp's
Land Owner, page 21), in which, although there was no actual case
pending before the Department, the opinion was expressed that where
a soldier or sailor had made a homestead entry of less than one hun-
dred and sixty acres, prior to the passage of the act of 187 2, which was
afterwards incorporated into. the section above quoted, his right to an
additional entry under section 2306 is not dependent on his continued
residence and improvement of the land covered by his original entry.

In said paper it was stated that-
The abandonment of an original homestead will not disqualify the soldier from

making an additional one; but to perfect title to the additional entry he must com-
ply with the law by actual residence thereon and cultivation thereof for the full
required period.

This expression of opinion seems to have been made the basis for the
issue of certificates of additional right by your office, in cases where
the original entry had not been completed, containing a condition sim-
ilar to that before quoted from the certificate issued to Abram M. Cas-
teel, which is made the subject of the request under consideration.

In the case of Webster v. Luther (63 U. S., 331), although the ques-
tion before the court was only as to whether the additional right granted
by section 2306 was assignable, nevertheless, in considering the scope
of said section, the court holds, on page 339 of the opinion as follows:

If, then, Congress did not burden the right to additional lands with the condition
that they should be contiguous to those originally entered, it would seem necessarily
to follow that the grant of additional lands was without. restriction;

and later on quoted with approval the opinion of the supreme court
of Minnesota in the case under consideration, wherein said court, speak-
ing by Chief Justice Gilfillan, said::

There being nothing in the terms of the section requiring the things specified in
the act of 1862, to wit, the making of proofs, affidavits, etc., is there anything in
the policy of the government in respect to the subject-matters of the various acts
referred to which raises the presumption that Congress intended any of the require-
ments of the act of 1862 to apply to the " additional right?" or intended the feature
of alienability impressed on the homestead entered under the act of 1862, or the
first section of-the act of 1872, should attach to the "additional right?" The pur-
pose of Congress in giving the right to enter and acquire a homestead under the act
of 1862, and the first section of the act of 1872, was not merely to confer a benefac-
tion on the citizen, or discharged soldier or sailor. There was also the purpose to
secure, so far as possible, a bona fide settler on the public lands, to promote the peo-
pling and cultivation of those lands. It was to prevent the evasion of this result
that the person applying to enter a homestead is required to make affidavit that the
application is made for his or her exclusive use and benefit, for the-purpose of actual
settlement and cultivation; and not, either directly or indirectly, for the use or
benefit of any other person, and on applying for the patent to make proof of resi-
dence on, and cultivation of, the land for five years, and an affidavit that no part of
the land has been alienated; and it is provided that the land shall not be taken for
debts, and that upon any change of residence or abandonment of the land for more
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than six months the land shall revert. The end in view was the peopling of vacant
public lands with settlers owning and cultivating their own homes. To secure set-
tlers or require residence or cultivation was no part of the end in view in giving
the additional right under the section as amended in 1872. No residence on or culti-
vation of the land as a condition of securing the additional right was intended. It
was a mere gratuity. There was no other purpose but to give it as a sort of com-
pensation for the person's failure to get the full quota of one hundred and sixty
acres by his first homestead entry.

In the case of Owen McGrauln (5 L. D., 10) this Department sustained
your office in holding that where the original entry was canceled for
failure to make proof. residence and cultivation would be required in
case of entry under an additional certificate. In said opinion, however,
the matter does not appear to have received an extended consideration,
but rather to have' been ruled upon the opinion expressed by this
Department in the case of John W. Hays (3 Copp's Land Owner, 21),
before referred to, in which no actual case was pending before the
Department and in which no question was raised as to the requirement
of residence and cultivation upon the additional entry.

It is plain that there is nothing in the language of section 2306 requir-
ing residence and cultivation of the land entered under the additional
right, whether the original entry was perfected or abandoned; and in
view of te opinion expressed by te supreme court of Minnesota, and
quoted with approval of the supreme court of the United States, before
referred to, I am of opinion that there is no warrant for the. insertion
of the condition, in the matter of cultivation and residence, in any
certificates of additional right issued under said section.

You are therefore authorized, in the re-certification of the additional
right in the name-of the transferee under the act of August 18, 1894
(supra), to eliminate from the certificate the condition incorporated in
the former certificate issued to Abram M. Casteel requiring hi to
become an actual settler upon and to reside upon and improve and
cultivate the land entered under the additional right granted by said
section 2306.

TIMBER CUTTING-APPLICATION FOR PERMIT.

RILEY G. CLARK.

Applications for permission to cut timber should not embrace above one quarter sec-
tion; and Do applicant will be accorded a second permit unless it satisfactorily
appears that a most urgent necessity exists therefor.

Seeretary Bliss to te Commissioner of the General Land Office, Jie 5,
1897. (A. M.)

With your letter of the 15th ultimo you transmitted the application
of Riley G. Clark of Panguitch, Utah, for a permit to cut timber on a
tract of non-mineral public land which, when surveyed, will be two and
a quarter sections as described.
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In connection with this application, as regards the, area embraced
therein, you have adverted to the decision of the Department on April
8, 1893, 16 L. D., 363, in approving a permit to the Big Blackfoot Mill-
ing Company to cut timber on four sections of land, and for reasons
stated have expressed the opinion that this decision was not intended
to fix a rule as to the area for which permits may be issued.

You have also expressed your views at length as to the purpose of
the act of March .3, 1891, 26 Stat., 1093, by virtue of which permits
are issued, and have suggested that such permits should be limited to
one hundred and sixty acres for each permit and that it shall not be
allowable for any applicant to be a beneficiary of the act a second time,
except where special circumstances render it necessary.

The decision in the Big Blackfoot case, above mentioned, did not
establish a rule of action but was based on the circumstances sur-
rounding the individual case.

Your suggestion of the limitation of the area in timber permits has
for its object the restriction of the free privilege granted by the above
act to the actual needs of the communities directly interested and to
guard against the liability of the use of the privilege for speculative
purposes.

To this end I hereby direct that any permit that may be hereafter
submitted for departmental action shall not embrace above one quarter
section and that no applicant shall be accorded a second permit unless
it satisfactorily appears that a most urgent necessity exists therefor.

The papers are returhed herein and the application of Clark should
be disposed of in accordance with the foregoing.

ACCOUNTS-UNEARNED FEES AND UNOFFICIAL MONE YS.
CIRCULAR.

DEPARTMENT OF TE INTERIOR,
General Land Office, Washington, ). C.,

REGISTERS AND RECEIVERS,
United States Land Ofleie.

GENTLEMEN: Deferring to epartmental circular of December 26,
1896, 23 L. D., 573, requiring receivers to render a regular quarterly
disbursing account for moneys designated as "Unearned fees and
unofficial moneys," your particular attention is directed to the third
paragraph thereof, which provides that for amounts earned it is suffi-
cient to make proper reference in the quarterly account to each item
earned, but for-amounts returned or paid to publishers receipts must
be furnished from persons to whom moneys are paid or returned.

You are further advised that the Treasury Department will not
credit disbursing agents with repayments or other disbursements in
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such account on vouchers less complete than are required for other
disbursements made by them.

In order to secure uniformity and prompt adjustment of accounts
the following requirements should be observed in the preparation of
vouchers, viz:

1. Use voucher from 4-641a.
2. Fill blanks with ink.
3. Voucher must bear name of receiver as payor.
4. It must show exact date of payment or return.
5. It must show specifically on what account payment is made.
6 It must bear the signature of the payee in his own handwriting,

or that of his authorized agent.
7. When repayment is not made direct to the depositor himself, the

authority of the agent or attorney who signs the receipt to receive and
receipt for same must accompany the voucher and be verified before
some officer authorized to take acknowledgements, or before the register
or the receiver. If before an officer other than a register or receiver
the seal of such officer must be affixed, or his authority attested by an
officer of a court of record having a seal.

8. If payee cannot sign his name his mark must be witnessed by a
third person.

9. The payee's post-office must appear in connection with his sig-
nature.

10. Voucher for publication of final proof notice must show the
name of the paper in which publication was made and be signed by
the publisher or business manager of the same, and a copy of the
printed notice must be attached to the receipt.

11. Vouchers that show alteration will not be accepted.
A careful observance of the foregoing rules and a strict compliance

with departmental instructions of December 26, 1896, 23 L. D., 573,
relative to quarterly accounts for "Unearned fees and unofficial mon-
eys," and of 'May 14, 1895, id., 572, relative to monthly detailed state-
ments for the same will greatly facilitate the settlement of such accounts
and relieve both this office and receivers of much unnecessary annoy-
ance and correspondence.

Quarterly accounts of unearned fees and unofficial moneys will be
rendered on form 4-103 a.

Very respectfully, BINGER lERANN,
(ommissioner.

Approved, June 5, 1897.
C. N. BLISS, Secretary.
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SCHOOL INDEMNITY SELECTION-MINING CLAIM-PLACER LOCATION.

QUIG-LEY V. STATE OF CALIFORNIA.

A discovery of mineral on each twenty acres of a placer location serves to except the
whole location froni school idemnity selection.

If the burden of proof as to the character of land is improperly placed, and accepted
as placed without objection, the party so relieved from said burden is not in a
position to complain of sch action on appeal, in the absence of an attempt in
the appellate tribunal to shift the burden, and apply the changed standard to
the record made on the hearing in the loeal office.

Secretary Bliss to the Commissioner of the General Land Ofe,. June
(W. V. D.) 3, 1897. (C. J. G.)

This case involves title to the SE. J of SE. I of Sec. 29, T. 22 N., R.
9 E., Marysville land district, California.

On June 16, 1894, the duly authorized agent of the State of California
filed an application to select the above escribed tract as indemnity
for deficit of school lands in See. 36, T. 9 S., R. 30 E., which application
was forwarded to your office.

On August 17, 1894, A. J. Quigley filed his duly corroborated pro-
test against the allowance of said application, alleging that the land in
controversy is valuable for the mineral it contains; that the mineral
claimant has been personally acquainted with and has resided on the
land since October 13, 1863; and that he relocated his placer claim
thereon December 11, 1891, in order to conform to legal subdivisions.

By letter of Mlarch 6, 1895, your office ordered a hearing upon the
mineral claimant's protest.

Upon the evidence submitted at the hearing the local office rendered
opinion finding that the protestant had proven his allegations. It was
stated in said opinion, however, that a small part of the land in ques-
tion "which contains perhaps nearly five acres may be of greater
value for agricultural purposes than for the mineral it contbiins."

The contestee appealed from the above decision, and on February 5,
1896, your office also found in favor of the mineral claimant; the con-
testee's application to select was accordingly rejected.

Without repeating the evidence here, I am of the opinion, after a
careful examination of the record, that said land taken as a whole, is
shown -to be more valuable for the mineral it contains than for agricul-
tural purposes. The appeal is really but a renewal of the application
made to your office by the State for a segregation survey, based upon
the finding of the local office that the land in controversy embraces
about five acres which may be of greater value for agricultural pur-
poses than for the mineral it contains.

The land in controversy, as a whole, having been satisfactorily shown
to be more valuable for the mineral it contains than for agricultural
purposes, there would seem to be no authority for a segregation survey,
as suggested by appellant, of a part of said land for the purpose of
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allowing the State to make a school indemnity selection thereof. In
the case of Ferrell et al. v. Hoge et al. (18 L. D., 81), it was held that
there must be a discovery of mineral on each twenty acres. Con-
versely, if there has been a discovery of mineral on each twenty acres
in a placer location such discovery would serve to except the whole
location from selection.

In the letter of March 6, 1895, ordering a hearing, your office placed
the burden of proof upon the mineral claimant, using he following
language in so doing:-" The burden of proof being upon the mineral
claimant, the land having been returned as non-inineral and included
in a selection." The burden of proof thus placed was accepted by the
mineral claimant and the State acquiesced therein. The local office
held that the mineral claimant successfully sustained this burden of
proof, and on appeal your office was of the same opinion. In that
appeal, no question respecting the burden of proof was raised by either
party, but in-your office decision, which is now under review, a change
of opinion was expressed, and it was held that the burden of proof
rested upon the contestee, the State.

Your office having by express direction placed the burden of proof
upon the mineral claimant, the local office was bound by that direction
and was not authorized to change or ignore it. If that direction was
erroneous the error was not committed in the local office.

The hearing was ordered at the request of the mineral claimant and
he was fully advised of the action of your office in placing the burden
of proof upon him. If, for any reason, he believed this was erroneous,
he should have applied to your office for a modification of its order in
this respect. No such application was made and, as before stated, he
accepted the burden of proof and the hearing was conducted accord-
ingly. If the' placing of the burden upon the mineral claimant was
erroneous, the practical effect thereof' at the hearing was to improperly
relieve the State of a burden which it should have borne and to
unjustly place the same upon the mineral claimanit. After the burdens
of the latter had been thus increased and had been successfully borne
by him, the State was not in a position to complain in the absence of
an attempt in the appellate tribunal. to change the burden and apply
the changed standard to the ecord made on the hearing in the local
office.

In the appeal to the Department the State, referring to the changed
holding of your office respecting the burden of proof, calls attention to
the original direction fixing the burden upon the mineral claimant, and
then says:-

It is not fair to the agricultural claimant, after a trial, to say the burden of proof
was upon him; we claim this a grievous error, and such a one, if the last holding is
correct, as to entitle him to a re-trial before the local office.

Where on appeal the accuracy of the finding below is dependent
upon the view then entertained respecting the placing of the burden of
proof, a question may arise whether any changed ruling on that subject
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should be applied to the evidence taken, or whether a new hearing
should be had with the burden of proof properly placed. In this case,
however, weighing and measuring the evidence with the burden of
proof adjusted as it was at the time of the hearing, I am satisfied that
the mineral claimant has established his contention by a clear prepon-
derance of the evidence. What was said in the decision appealed from
respecting the burden of proof was not called for, but even if it were
erroneous, it was not prejudicial because it did not cause, or contribute
to, the judgment rendered; the result would have been the same if the
burden of proof bad not been considered or mentioned.

Your office decision is hereby affirmed.

SMITH ET AL. V. TAYLOR.

Motion for a new trial, on the ground of newly discovered evidence,
denied by Secretary Bliss, June 7, 1897. See 23 . D., 440, and 24
L. D., 64.

INDIAN LANDS-ALLOTMr:ENT-SWINOMISI-I RESERVATION.

OPINION.

Allotments on the Swinomish Idian reservation may be made prior to the estab-
lishment of actual residence by the allottees, it appearing that the lands
selected are partly covered by tidal overflow, and that the portion not so
covered is cultivated by said allottees, and further, that when allotment is
made the Indians will be enabled to protect their lands from said overflow and
thus secure permanent homes.

Assistant Attorney-General Vaql -Devanter to the Secretary of the
Interior. (W. C. P.)

In response to your request for an opinion as to whether there is
authority of law to make certain allotments on the Swinomish reser-
vation in Washington, a list of which was submitted by the Commis-
sioner of Indian Affairs witl his letter of March 13, 1897, with the
recommendation that it be laid before the President for his approval, I
would respectftlly submit the following.

This reservation was established by the treaty of January 22, 1855
(12 Stat., 927) between the United States and the Dwamish and other
tribes of Indians in Washington Territory. The seventh article of
that treaty, after providing that the President may remove said
Indians from the several reservations named in the treaty, when their
interest may require such action, reads as follows:

And, he may further at his discretion cause the whole or any portion of the lands
hereby reserved, or of such other land as may be selected in lieu thereof, to be sur-
veyed into lots, and assign the same to such individuals or families as are willing to
avail themselves of the privilege, and will locate uponthe same as a permanent home
on the same terms and subject to the same regulations as are provided in the sixth
article of the treaty with the Omahas, so far as the same may be applicable.
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Said treaty with the Omahas prescribes the quantity of land to be
given each allottee, that the President shall make such rules and regu-
lations as will insure to the family in case of the death of the head thereof
the possession of the land, the manner of issuing patent, and provides
for cancellation of the allotment, if the allottee shall at any time neglect
or refuse to occupy and till a portion of the lands so allotted.

The list in question was submitted by the agent in charge of said
reservation, with a certificate in the usual form to the effect that loca-
tion had been made upon the lands so assigned, and that the parties
were entitled to patent. The matter was submitted by the Commis-
sioner of Indian Affairs without reference to any irregularity in con-
nection therewith. Upon face of the allotment list and the letter of
the Commissioner of Indian Affairs nothing appears to suggest that
these allotments should not be approved.

The letter of the agent to the Commissioner of Indian Affairs trans-
mitting this schedule of allotments, a copy of which is with the papers,
presents the matter in a somewhat different phase. I that letter he
said:

I have certified "that location has been made upon the lands so assigned -this
is the form which is required, but as a matter of fact these Idians have not made
location on these lands, except to look after them and cultivate the portions which
are not covered by the tide overflow they have not made them their homes, because
they could not possibly live there until the lands were protected by dikes.

For the purpose of enabling these Indians to lease their lands and thereby get
dikes constructed, I hereby submit their applications for allotments.

These Indians have occupied the lands assigned to them to the extent
at least of cultivating portions thereof, and so far as information is
given they desire to make homes upon the lands, and have asked that
these allotments be made as a means to that end. The requirements
of the law have been substantially complied with, and the President
has in my opinion authority to make the allotments. It would seem
unfair to the Indians to require them to improve the land to the extent
evidently required in these cases to make permanent homes thereon
without this assurance that they will eventually be given the lands
thus improved. If any of them shall hereafter abandon the lands
thus allotted, the President has ample means to prevent sch allottee
from reaping any advantage from his allotment, because the treaty
with the Omahas, supra, provides as follows:

And if any such person or family shall at any time neglect or refuse to occupy and
till a portion of the lands assigned and on which they have located, or shall move
from place to place, the President may, if the patent shall have been issued, cancel
the assignment.

This same provision attaches to the assignments in question, and is
sufficient to prevent the consummation of any attempt to secure the
benefits of this treaty, without compliance with its requirements.

Approved, June 7, 1897,
C. N. BLISS, Secretary.
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INDIAN LANDS-ALLOTMENT-ALIENATION.

OPINION.

The act of August 15, 1894, modifying, as to the citizen Pottawatomie and Absentee
Shawnee Indians, the inhibition against alienation contained in thegen6ral allot-
ment act, does not authorize a sale of allotted lands held by a minor heir,

Assistant Attorney-General Van DeJTanter to the Secretary of the
Interior. (W. C. P.)

I am in receipt, by reference of Assistant Secretary Reynolds "with
request for an opinion on the matters herein presented" of a letter from
the Commissioner of Indian Affairs, dated March 22, 1897, asking for
a decision as to whether inherited lands of citizen Pottawatoinie Indians
or of Absentee Shawnee Indians, which were allotted to them under
the act of 1887, may not be sold in accordance with the provisions of
said act of August 15, 1894, by guardian duly authorized to sell under
proper proceedings of the courts of Oklahoma Territory before the
heir arrives at the age of twenty-one years.

The act of February 8, 1887 (24 Stat., 388) under which these allot-
ments were made provides that patents shall issue in the name of the*
allottees, which patents
shall be of the legal effect, and declare that the United States does and will hold
theland thus allotted for the period of twenty-five years, intrust forthesoleuseand
benefit of the Indian to whom such allotment shall have been made, or in case of his
decease, of his heirs according to the laws of the State or Territory where such
land is located, and that at the expiration of said period the United States will con-
vey the same by patent to said Indian or his heirs as aforesaid, in fee, discharged of
said trust and free of all charge or inctimbrance whatsoever.

It is also further provided as follows:
And if any conveyance shall be made of the lands set apart and allotted as herein

provided, or any contract made touching the same, before the expiration of the time
above mentioned, such conveyance or contract shall be absolutely null and void.

The inhibition against alienation was modified as to the Citizen Pot-
tawatomie and Absentee Shawnee Indians by a provision incorporated
in the act of August 15, 1894 (28 Stat, 286-295), which reads as follows:

XPrevided, That any member of the Citizen Band of Pottawatomie Indians and of
the Absentee Shawnee Indians of Oklahoma, to whom a trust patent has been issued
under the provisions of the act approved February eighth, eighteen hundred and
eighty-seven (Twenty-fourth Statutes, three hundred and eighty-eight), and being
over twenty-one years of age, may sell and convey any portion of the land covered
by such patent in excess of eighty acres, the deed of conveyance to be subject to
approval by the Secretary of the Interior under such rules and regulations as he
may prescribe, and that any Citizen Pottawatomie not residing upon his allotment,
but being a legal resident of another State or Territory, may in like manner sell
and convey all the land covered by said patent, and that upon approval of such
deed by the Secretary of the Interior the title to the land thereby conveyed shall
vest in the grantee therein named.

The act of 1887 contained a general and absolute prohibition against
alienation for a period of twenty-five years. The prohibition extended
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to every conveyance by whomsoever made, as is shown by the words
" and if any conveyance shall be made . . . before the expiration
of the time above mentioned, such conveyance . . . shall be abso-
lately null and void." This language includes not alone the original
allottee, but also his heirs. The act of 1894 creates an exception to
this general prohibition, in favor of the persons described in the later
act. Statutes of this character are limited in their operation to persons
coming within the class therein clescribed. The general law continues
with all its original force, and applies to and includes all who are not
named in the excepting statute. Where the language of the latter is
is clear, it is not to be enlarged by the addition thereto of persons who
might, in the opinion of the executive branch of the government, be as
much entitled to the benefits of such exception as are persons coming
within the letter thereof.

The act of 1894 not only does not include a minor who holds land by
inheritance, but does expressly limit itself to original allottees "being
over twenty-one, years of age" and by necessary implication, excludes
all who have not arrived at the age of twenty-one years. Every reason
which would exclude a minor allottee from the benefit of the excepting
statute would apply equally to a minor heir.

Under the rules of construction applicable to statutes of this char-
acter, it seems clear that it was not the intention of Congress to
authorize the sale of lands by or for a minor Indian owner during the
prohibited period. A minor holding by inheritance is within the pro-
hibition contained in the original act and is not within the exception
made in the act of 1894.

Approved, Jne 8, 1897,
C. N. BLISS, Secretaury.

MIN ING CLAIUM-PATENT-ERRONEOUS SURVEY.

EUREitA AND EXCELSIOR CONSOLIDATED GOLD MINING CO.

The Land Department has no jurisdiction to correct an alleged erroneous survey of
a patented placer claim, while the patent is outstanding, so as to include land
not applied for or surveyed.

Secretary Bliss to the Coimmissioner of the General Land Office, April 29,
1897. (P. J. C.)

It appears that patents were issued for the Willamette placer, entry
No. 75, and for the Webb Foot placer, entry No. 77, La Grande, Ore-
gon, land district, in 1892. In 1895 it was represented to your office by
the United States surveyor-general and Jonathan Bourne that the
surveys of the two placer claims as patented were erroneous, and ask-
ing that they be corrected.

Your office, by letter of February 15, 1896, decided that while the
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patents were outstanding you had not jurisdiction to act in the prem-
ises, but suggested two nethods by which the owners might proceed
to get the land that they claimed should have been included in the
patents. One of these was to surrender the patents and make appli-
cation de novo, the other to retain the patents issued and apply for the
land omitted. A motion for review of this decision was denied May
26, 1896, whereupon the petitioner prosecutes this appeal.

It seems to me that the Department is powerless to grant any relief
in the premises, except as suggested by your office. The land that was
entered was identical with that surveyed, for which application was
made and notice given. Thereis no method by which the patent can
be corrected under such circumstances so as to include land not applied
for or surveyed.

The office decision- is therefore affirmed.

INDIAN LANDS-APPRAIsAL30NA FILDE PU1RCHASER.

EMsA L. PAPE.

An appraisal of unalloted Pottawatomie lands, as provided for in the treaty of
November 15, 1861, is not called for, if it appears that there is a bona fide claimant
therefor who is within the protective clause of the subsequent treaty of Febru-
ary 27, 1867.

Secretary Bliss to the Corn missioner of the General Land Office, June 7,
(W.T.D.) 1897. (E.M.R.)

The land involved is lot 8 of Sec. 29, and lot 8 of See. 30, T. 11 S.,
R. 15 E., Topeka land district, Kansas.

On March 30, 1897, your office addressed a communication to the
Department requesting that authority be given
to direct the register of the land office at Topeka, Kansas, within a few miles of
which city the land lies, to make an appraisal of the land and to sell the same.

On April 1, 1897, this letter was referred to the Commissioner of
Indian Affairs (the land being within the old Pottawatomie reserva-
tion), who, on April 20th following, replied, recommending that the
authority asked for be granted.

Subsequently, on April 28, 1897, your office called the attention of
the Department to the communication from the attorney of Emma L.
Pape, dated April 20, 1897, asking that patent issue to the said Pape
for the above described lots, which together form an island in the
Kansas river, and offering, in the event her alleged original grantor
the Atchison, Topeka and Santa Fe Railroad Company had not paid
for the land as provided by law, to do so.

Previous, however, to the proceedings just related, it appears that
prior to July 3, 1895 (21 L. D., 290), one Level and one Belk made
applications to this Department for the survey of two islands in the
Kansas river, as unsurveyed public land. The application of Level

10671-VOL 24-33
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referred to the island now under consideration. On the last mentioned
date an opinion was given by Assistant Attorney-General Hall, and
approved by Secretary Smith, denying the application of Belk for
survey of the island, prayed for by him, and granting the petitio of
Level.
- The survey was made and plat thereof was approved in September,
1896, and on October 14, 1896, Frank Level, at whose instance the land
was surveyed, was allowed to make homestead entry, which was can-
celed by your office on March 30, 1897, as being erroneously allowed.

In the opinion of the Assistant Attorney-General it was held that as
the island existed at the date of the original survey of the lands within
the Pottawatoinie reservation, as now, in a meandered stream, it did
not inure to the riparian owners, and, therefore, could be lawfully
surveyed.

By the fifth article of the treaty of November 15, 1861 (12 Stat., 1191),
between the Pottawatomie Indians and the nited States, which was
proclaimed on April 19, 1862, the Leavenworth, Pawnee and Western
Railroad was given the right to purchase from said Indians, the remain-
der of certain lands at one dollar and twenty-five cents per acre; and
it was provided that--

In case said company shall not purclase said surplus lands, or, having pur-
chased, shall forfeit the whole or ay part thereof, the Secretary of the Interior
shall thereupon cause the same to be appraised at not less than one dollar and
twenty-five cents per acre, and shall sell the same, in quantities not exceeding one
hundred and sixty acres, at auction to the highest bidder for cash, at not less than
such appraised value.

This company Lavinig failed to l)urchase these lands, the same privi-
lege was given by the treaty of February 27, 1867, proclaimed August
7, 1868 (15 Stat., 531), to the Atchison, Topeka and Santa Fe Railroad
,Company, to purchase within thirty days, the purchase price having
been fixed at one dollar per acre.

Your communication states that the said last named company never
exercised this right; that under the authority of the fifth article of the
treaty of 1861, providing, in case of failure to purchase or forfeiture of
the lands purchased upon the part of the railroad company, that
"the Secretary of the Interior shall thereupon cause the saute to be
appraised," your office recommended that the authority asked for should
be granted.

In the amendments to the treaty of February 27, 1867, sujpa, it was
provided that the Atchison, Topeka and Santa Fe Railroad Company
should have the privilege of purchasing the unallotted lands of these
Indians, with the exceptions therein nentioned, at the price of one
dollar per acre, and it was stated that-

The said purchase money shall be paid to the Secretary of the Interior in trust for
said Indians within five years from the date of such purchase, with interest at the
rate of six per cent per annum on all deferred payments, until the whole purchase
money shall have been paid; and before any patents shall issue for any part of said
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lands, one hundred thousand dollars shall be deposited with the Secretary of the
Interior, to be forfeited in case the whole of the lands are not paid for as herein
provided; (said money may be applied as tepayment for the last one hundred thou
sand acres of said land;) payments shall also be made for at least one fourth of said
unallotted lands at the rate of one dollar per acre, and wheni so paid the President is
authorized hereby to issue patents for the land so paid for; and then for every addi-
tional part of said land upon the payment of one dollar per acre. The interest on
said purchase money shall be paid annually to the Secretary of the Interior for the use
of said Indians. If the said company shall fail to pay the principal when the same
shall become due, or to pay all or any part of the interest upon said purchase money
within thirty (30) days after the time when such payment of interest shall fall due,
then this contract shall be deemed and held absolutely null and void, and cease to
be binding upon either of the parties thereto, and said company and its assigns shall
forfeit all payments of principal and interest made on such purchase, and all right
and title, legal and eqnitable, of any kind whatsoever, in and to all and every part
of said lands which shall not have been, before the date of such forfeiture, paid for
as herein provided: Provided, tovever, That in case any of said lands have been con-
veyed to bona ide purchasers by said Atchison, Topeka and Santa Fe Railroad
Company, such purchasers shall e entitled to patents for said lands so purchased
by them upon the payment of one dollar and twenty-five cents per acre therefor;-
nder such rules and regulations as may be prescribed by the Secretary of the

Interior.

In this connection it is deemed proper to call to your attention the
application of Emma L. Pape, hereinbefore referred to. It is alleged
that the Atchison, Topeka and Santa Fe Railroad Company, on the
third day of January, 1872, by warranty deed, conveyed this land to
Arron Sage, and that by regular mesne conveyances this land became
the property of Emia L. Pape on the fourth day of November, 1891.

This showing is not sworn to, and the Department has not deemed
it proper to pass upon the question thus raised, it being the well estab-
lished usage of the Department to await a determination by your
office upon such questions befbre the taking of final action here.

It is therefore determined that it would not be proper at this time to
grant the request of your office that the register at Topeka be author-
ized to have the lots in question appraised, in view of the fact that
should it be determined that Emma L. Pape is entitled to patent for the-
land, the act itself (sup-a) has fixed the price.

Should Emma L. Pape, after a reasonable tile given her, to be fixed
by your office, fail to properly assert her claim, there appears to he no
good reason why, at the expiration of such time, the register at Topeka
should not be authorized to have the said lots appraised, and you are
accordingly so directed.

The papers are herewith returned, and you will proceed to the adjudi-
cation of the rights of the said Emma L. Pape as., after investigation,
may appear just and proper.
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RAILROAD GRANT-WITHDRAIVAL ON GENEERAL ROTJTE.

SHANNAHAN V. NORTHERN PACIFIC R. R. CO.

The withdrawal for the benefit of the Northern Pacific railroad comnpany, on the map
of general route filed August 15, 1873, cannot be pleaded by the company as
against the operation of a pre-emption claim filed after the abandonment of such
route by the company, and prior to definite location.

Secretary Bliss to the Commissioner of the General Land Oce, June 15,
(W. V. D.) 1897. (F. W. C.)

John Shannahan has appealed from the decision of your office, dated
June 14, 1895, holding for cancellation his homestead entry covering
the NE. i of SW. 1, W. i of SE. and SE. - of SE. Sec. 35, T. 27 N.,
R. 6 E., Seattle land istrict, Washington, for conflict with the grant
for the Northern Pacific Railroad Company.

Motion was filed on behalf of the company to dismiss said appeal on
the ground that proper service was not made upon the company, the
notice having been served upon Thomas Cooper, land agent of the
company at Tacoma, Washington.

In the case of Boyle v. Northern Pacific R. P. Co. (22 L. D., 184),
similar service was held to be sufficient and the motion under consider-
ation is accordingly denied.

The company's claim to this land is inade on account of its branch
line,

The map of general route of said line was filed August 15, 1873. Its
map of amended general route was filed on June 11, 1879, the latter
map being accepted by the Department and withdrawal ordered thereon,
the tract in question falling without the limits established upon the
said map of general route. Upon definite location of the road, as
shown by the map filed September 3, 1884, this tract fell within the
primary limits of the grant.

Prior to the filing of the map of definite location, to wit, on Febru-
ary 29, 1884, one John Pugh filed pre-emption declaratory statement
covering this land in which he alleged settlement February 16, 1884.

Your office under the authority of the decision of this Department
in the case of said company v. McMahon (18 L. D., 435) held that-

Whatever equities the pre-emptor might have sserted nder his settlement and
filing were he still claiming the land, can not therefore inure to the benefit of Shan-
nahan, a settler sseqnent to definite location, nor be made the basis for holding
that the land was excepted from the company's grant.

Since the date of your said office decision, the Department has ren-
dered decision in the essentially similar case of Morrill v. The Northern
Pacific Railroad Company (22 L. D., 636-7), in which it held that the
route of 1873 was abandoned by the company, and the Department
duly notified thereof as early as 1876, and that the withdrawal on the
map of 1873 cannot be pleaded as against those who settled upon or
entered the land prior to the filing of the map of definite location.
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In view of said decision, I am of opinion that the pre-emption declara-
tory statement of John Pugh, in February, 1884, was properly allowed,
and served to except the tract in controversy from the operation of the
grant, upon the subsequent filing (on September 3, 1884, supra,) of the
map of definite location. (Whitney v. Taylor, 158 U. S., 85.)

The decision of your office is therefore reversed, and Shannahan's
homestead entry will remain intact.

CHIPPEWA PINE LANDS-PURCHASE-APPRAISAL.

JAMES REVOR ET AL.

Cash entries of Chippewa pine lands, made after due offering under section 5, act of
January 14, 1889, and the aniendatory act of February 26, 1896, should not be
canceled for inadequacy of consideration, where the appraised value of the land
was paid, and there is no evidence of collusion between the purchaser and the

government appraiser, unless such inadequacy is so great as to amount to a fraud.
or imposition.

Directions given for withholding said lands from sale until further orders, and the
Commissioner instructed to proceed with the survey of said lands, and report
with respect thereto.

Secretary Bliss to the Commissioner of the General Land Office, Jne 15,
(W.V.D.) 1897. (C.J.W.)

By letter "C" of April 2, 1897, your office transmits the answers of
six purchasers of Chippewa pine lands, whose entries were suspended
by order of January 4, 1897, in response to notices issued from the local
office at Crookston, Minnesota, calling upon them to show cause why
their entries should not be canceled. These showings are before the
Department, without recommendation from your office as to their suf-
ficiency. They embrace cash entry No. 2, issued to James Revor, cash
entry No. 9 to Byron Rt. Lewis, cash entry No. 114 to Charles A. Weyer-
haeuser, cash entry No. 266 to Th. S. Berg, cash entry No. 381 to William
Parker, cash entry No. 393 to John Cronon.

The lands embraced in these entries are not covered by any special
report. In the ease of Revor his answer sets up that he purchased in
good faith and paid for the tract appraised at $50 the sum of $150.
Th. S. Berg answers that he made his purchase on the estimate made
by the government and did not know whether it was a proper estimate
or not, and does not yet know. The other answers neither admit nor
deny the underestimation of the lands purchased, but allege good faith,
and urge that if the examiners appointed by the government committed
any error it ought not to affect their purchases. In two of the cases the
entrymen have transferred their interests to other parties who join in
the answers and claim to be innocent purchasers. In no one of the
cases does any evidence of collusion between the purchasers and gov-
ernment examiners appear. None of the lands involved in these six
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entries are covered by the report of special agent Wright, and there is
therefore no evidence'that there was any underestimate of the quantity
of timber upon them. There would seem to be no reason for longer
holding these entries suspended, and they are accordingly released from
the order of suspension and may pass to patent if otherwise free from
defect. This disposes of the cases in which formal answers have been
filed in response to the notice to show cause.

The public sale at the Crookston land office took place July 15, 1896.
Thirty thousand four hundred and twenty acres were then sold at pub-
lie auction, and 32,236.78 acres, not then commanding bidders, were
afterwards sold at the appraised value at private sale, aggregating
1604 tracts sold and paid for in cash before January 4 1897, the date
of the Secretary's order suspending the issuance of patents. In the
meantime, however, patents had been issued for 1155 tracts, leaving, to
be affected by the suspension, only four hundred and forty nine tracts
represented by one hundred and thirty one entries and held by twenty
two purchasers.

Your office calls attention to the fact that the report of special agent
Wright who made the investigation of the Chippewa pine lands, covers
only six tracts or subdivisions which are unpatented, and subject to
the order of suspension of January 4, 1897. It appears that this report
covered eighty-five subdivisions. Sixty-one of these subdivisions have
been sold and twenty-one remain unsold. The six npateuted tracts
which come under the rule to show cause were entered as follows: Five
by.Frank P. ilixon and one by Sumner C. Bagley. They have failed to
respond to the notice to show cause. The only cause of complaint
against their purchases known to the Department is the alleged under-
estimation of the quantity of timber on the lands by the government
examiners, and the only evidence of underestimation is the discrepancy
between the estimate of chief examiner Douglass and the subsequent
one of special agent.Wright, after the sales. In reference to this dis-
crepancy your office reports as follows:

C. E. No. 356 F. P. H. Gov. est. 51 A. feet. Spe. Agt. est. 70 M.
" 347 " " " 83 " ' " 121
" 287 " 602 " ' " " 588

" " 363 " " " 73 " " " " 129
" 362 " " " 104 " 167
" 379 S.C. B. " " 182 2 " 265

There is a difference shown between the Douglass estimate and that
of special agent Wright of one hundred and sixty-two thousand feet
in the aggregate on the five tracts purchased by lixon, and a differ-
ence of eighty-three thousand. feet on the tract purchased by Bagley.
Both estimates were made by persons representing the governments
and in its services, and, while the later estimate was evidently made
with much greater care and is much more reliable, neither can be said
to be absolutely accurate. The Departmentaccepted the Douglass esti-
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mate and made it the basis upon which the lands in. question were
appraised and offered for sale; they were thus offered in accordance
with the fifth section of the act of January 14, 1889 (25 Stat., 642), as
amended by the act of February 26, 1896 (29 Stat., 17), which reads as
follows:

SEc. 5. That whenever, and as often as the survey, examination, and appraisal of
one hundred thousand acres of said pine lands, or of a less quantity, in the discretion
of the Secretary of the Interior, have been made, the portion so srveyed, examined,
and appraised shall be proclaimed as in market and offered for sale in the following
manner: The Commissioner of he General Land Office, under the direction of the
Secretary of the Interior, shall cause notices to be inserted once in each week; for
four consecutive weeks, in one newspaper of general circulation, published in Minne-
apolis, Saint Paul, Duluth, Stillwater, Taylors Falls, Fosston, Saint Cloud, Brainerd,
Croolston, and Thief River Fals, Minnesota; Cicago, Illinois; Milwaukee, Wis-
consin; Detroit, Michigan; Philadelphia, Pennsylvania; and Boston, Massachusetts,
of the sale of said land at public auction to the highest bidder for cash at the local.
land office of the district within which said lands are located, said notice to state
the time and place and terms of such sale. At such sale said lands shall be offered
in forty-acre parcels, except in case of fractions containing either more or less than
forty acres, which shall be sold entire: In no event shall any parcel be sold for a
less sum than its appraised value. The residue of such lands remaining unsold
after such public offering shall thereafter be subject to private sale for cash at the
appraised value of the same, upon application at the local land office:

The intended sale was advertised i fifteen leading newspapers pub-
lished in the cities and towns named in the act aforeai(l, and these
lands failed to find bidders at the public sale, who offered the appraised
value, and thus they became subject to private sale under the terms of
said act. Efixon and Bagley each paid the appraised value, and pur-
chased at private sale. No collusion is shown between them, or either
of them, and the-government estimators, and no act performed by either
in connection with the sale is complained of. The question arises
whether under the circumstances stated these entries should be can-
celed. The report of special agent Wright was referred to the Corn-
missioner of Indian Affairs for examination and report, and it was
recommended by the latter that the offered lands be withdrawn from
sale (which has been done), and where sales had already been made of
tracts shown to contain a large excess of timber over that found by the
government examiners, that the entries be canceled for inadequacy of
consideration, allowing the sales to staad where the actual amount of
timber standing on the lands is not greatly in excess of the estimate
on which the same was sold. The officer making this recommendation
recognized the fact that inadequacy of consideration, which is made
the ground for setting aside a sale, must be. great.

Mere inadequacy of consideration is not sufficient to invalidate a sale unless it be
so great as to amount to fraud or imposition. (Amer. and Eng. Ecy.. of Law,
21-468.)

Here the government fixed the price and the purchasers merely
acquiesced by acceptance of the offer, and purchased. Considering
that the public sale had been so thoroughly advertised and that the
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lands, although offered, failed to find bidders who would then take them,
at the appraised value, I find no such inadequacy in the price paid as will
now authorize the cancellation of these entries and they are released
from the order of suspension and may pass to patent.

Pending the preparation of this letter, your office transmitted a letter
from Otis Staples i reference to his cash entries Nos. 317 to 327
inclusive, in which he claims to have purchased in good faith. The
fact that Mr. Staples had been connected with a corps of examiuers
who inspected and reported upon a portion of the lands afterwards
examined and reported upon by the Douglass examiners is mentioned in
the report of special agent Wright. It appears, however, that Staples'
estimates were wholly disregarded, and the subseqent estimates of
Douglass and his examiners were accepted and made the basis of
departmental action in offering the lands for sale. Staples' purchases
were not made upon or controlled by his own estinates. No evidence of
collusion between Staples and any one connected with the Douglass
examination appears. The mere fact that he had served as au examiner
would not prevent his afterward becoming a bidder for and purchaser
of lands offered on an estimate with which he had no connection, and
no cause appears for holding his entries longer in suspension.

T. B. Walker has submitted an informal answer to the rule against
him, relative to suspended entries Nos. 364 to 368 inclusive, embracing
five hundred and sixty acres, appraised at $5,555.00, for which he paid
the appraised value. He alleges good faith in the purchase made, and
the fairness of his entries is unimpeached by any testimony before me.
They are released from the order of suspension and may pass to patent.

The order of January 21, 1S97, to show cause, in so far as it embraced
entries not covered by the report of special agent Wright was, in a
large measure, precautionary, to afford opportunity for discovering
fraud, if it existed. Some of the purchasers have not yet responded to
the notice to show cause, and as to tLese cases your office reports that
you have no information upon which to base further adverse action,
and you ask for instructions.

The question fairly presented is, whether or not the failure upon the
part of purchasers who purchased at the appraised value, to respond
to the notice served upon them to show cause why their entries should
not be canceled, shall itself be taken as sufficient cause for the cancel-
lation of their entries. The rule recites that it has been charged that
'the estimate of timber upon the land described was smaller than
should have been made,"' and the charge is the reason given for the
showing required. In my opinion the charge without any proof of the
truth of it will not authorize further action. As this proof is wanting,
and the purchases were all made at or above the minimum at which the
lands were appraised, and after the fact that they were offered had
been fully advertised, the continuance of the order of suspension would
seem to be unnecessary.
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Therefore, the order of my predecessor, Secretary Francis, of Janu-
ary 4, 1897, o far as it directed your office "to withhold your approval
from whatever sales may have been made during the month of Decem-
ber (1896) which are not already approved" is. hereby revoked and
annulled. Your office order of January 21, 1897, approved by Secre-
tary Francis, directing the register and receiver at Crookston land
office, Minnesota, to notify purchasers to whom patents have not been
issued, that they are allowed fifteen days from date of said notice,
within which to show cause before your office, why their entries should
not be canceled and the land re-appraised, is also hereby revoked and
annulled. And your office is directed to consider and adjudicate said
purchasers' applications for patents, as if said orders had not been
issued.

The order of my predecessor, Secretary Francis, of January 4,1897,
"stopping all sales of timber until further orders " is reaffirmed. Your
office is hereby directed to forthwith istruct the local officers at
Crookston and also at Duluth, Minnesota, to make no more private
sales of "pine lands" under the schedule of appraisement approved
April 24, i896, and heretofore published, until further orders from this
Department.

In the meantime, your office will proceed with all possible diligence,
within appropriations heretofore and hereafter made, to complete the
surveys of all the lands ceded to the United States by the Chippewa
Indians in Minnesota by the agreements approved by the President on
March 4, 1890-as required by the fourth section of the act of January
14, 1889.

Your office will also, as soon as, possible, report in. detail to this
Department what quantity of the " lands so ceded to the United States"
have been heretofore surveyed, and the amount of money that has been
expended on account thereof; describing the townships and parts of
townships so surveyed, and the umber of acres contained therein.
Your office will also report what part of the "lands so ceded" have not
been surveyed; describing the same and the locations thereof and giving
the names of the reservations to which they belong, and estimating the
number of acres therein, according to the best information now acces-
sible; and also report an estimate of the shortest time within which
surveys of all of said lands can be completed as required by law, and
of the amount of money that will be necessary to complete them; in
order that Congress may be asked to make the necessary appropria-
tions, and that the Secretary may be able to determine what steps
-should be taken to carry out the act of Congress of January 14, 1889,
do justice to the Indians, and protect the Treasury of the United States.
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SWAMP GRANT-CONFLICTING STATE GRANT.

STATE OF OHIO.

The grant of swamp lands does not include alternate reserved sections within the
limits of a prior grant to the State for canal purposes.

Secretary Bliss to the Commissioner of the General Land Office, June 157
(W. V. D.) 1897. (G. C. R.)

The State of Ohio has appealed fro m your office decision of August
29, 1894, which rejects its claim for all of See. 7, T. 6 S., R. 4 E.,
Columbus, Ohio, as inuring to the State under the act of September 28,
1850 (9 Stat., 519), known as the swamp land act.

It appears that the section of land so applied for is within the limits
of the grant to the State of Ohio, to aid in extending the Miami Canal
from Dayton to Lake Erie by the Maumee route, under the act approved
May 24, 1828 (4 Stat., 305); also that said section of land is one of the,
reserved sections as provided for in the act. Said act provides that
the alternate reserved sections "shall not be sold for less than two
dollars and fifty cents per acre."

The land so applied for appears to have been placed at two dollars
and fifty cents per acre, as provided in the act, and proclaimed at that
price September 2,1844. There is no contention that the section in
question was not so reserved before the passage of the swamp land act,

The lands so situated did not pass to the State under the subsequent
grant of 1850 (supra), even though they were swamp in character. The
lands were reserved to the government for the purpose of reimbursing
itself for other lands granted. State of Ohio, on review, 10 L. D., 394.

The decision appealed fromn is affirmed.

HOMESTEAD SETTLEMAE:NT-ENTRY-ACT OF MAY 14, 1880.

STEWART V. PROVENCE.

Under the departmental construction of section 2297, R. S., a homestead entryman
has six months from the date of his entry within which to establish actual resi-
dence on the land; but during such period his entry occupies the status of a
settlement claim, and will defeat the right of entry on the part of a prior home-
stead settler who has failed to assert his claim within the statutory period.

Secretary Bliss to the Commissioner of the General Land Office, June 15,
(W. V. D.) 1897. (W. A. E.)

On January 4,1895, Thomas V. Provence made homestead entry for
the SW. 1 of the SW. 1 of Sec. 4, the NW. I of the NW. iof Sec. 9,
the SE. of the SE. I of Sec. 5, and the NE. - of the NE. 1 of Sec. 8,
T. 8 S., R. 24 E., Roswell, New Mexico, land district.

On March 27, 1895, James H. Stewart filed affidavit of contest, alleg-
ing that on December 7,1894, he settled upon a portion of the land now
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embraced in said entry, viz., the SW. of the SW. of section 4, and
the NW. of the NW. i of section 9; and that he has since continu-
ously resided upon and improved the same.

A hearing was had on May 13, 1895, and on June 11, 1895, the local
officers rendered their decision recommending the dismissal of the con-
test for the reason that Stewart, the contestant, had not filed his appli-
cation or initiated contest prior to the expiration of three months from
the date of the alleged settlement.

On appeal, your office, by letter of JamLary 2, 1896, affirmed the deci-
sion below, whereupon Stewart filed further appeal to the Department.

The testimony shows that on December 7, 1894, Stewart settled upon
the S. of the SW. 4 of Sec. 4, and the W. of NW. 1 of Sec. 9, said
township and range; that he has since resided there; and that at the
date of the hearing his improvements consisted of a dugout, a well,
some fencing, breaking, and a few trees set out, the total value of the
improvements being about $15O. Provence, the entrymen, had neither
established actual residence nor made any improvements on the land at
the date of the hearing, which was held before the expiration of six
months from the date of his entry.

Prior to the passage of the act of May 14, 1880 (21 Stat., 140), a home-
stead right was initiated solely by entry. He who first filed a valid appli-
cation for the land had the superior right. Settlement prior to entry
availed nothing under the homestead law,. and could not defeat the right
of one who made entry subsequent to the settlement and prior to
the time the settler filed his application. Said act of May 14, 1880,
provided (Sec. 3):

That any settler who has settled, or who shall hereafter settle on any of the puh-
lie lands of the United States, -hether surveyed or nnsurveyed, with the intention
of claiming the same nder the homestead laws, shall be allowed the same time
to file his homestead application and perfect his original entry in the United States
land office as is now allowed to settlers under the pre-emption laws to put their
claims on record;. and his right shall relate back to the date of settlement, the same
as if he had settled under the pre-emption laws.

Section 2265 of the Revised Statutes of the United States, relative to
preemptions, read as follows:

Every claimant under the pre-emption law, for land not yet proclaimed for sale, is
required to make known his claim in writing to the register of the proper land
office, within three months from the time of the settlement, giving the designation of
the tract and the time of settlement; otherwise his claim shall be forfeited and the
tract awarded to the next settler in the order of time on the same tract of land, who
has given such notice and otherwise complied with the conditions of the law.

Stewart made settlement on December 7, 1894, but did not "make
known his claim in writing to the register within three months from
the date of his settlement. The question presented here, then, is,

whether or not Provence is the next settler in the order of time on the same tract of
and, who has given such notice and otherwise complied with the conditions of

the law.
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The homestead law requires settlement and residence. The Depart-
ment has uniformly ruled that a homestead entryman has six mouths
from date of entry within which to establish his actual residence on the
land. This rule is a departmental construction of section 2297 of the
Revised Statutes of the United States, as amended by the act of March
3,1881 (21 Stat., 511), which reads as follows:

If, at any time after the filing of the affidavit, as required in section twenty-two
hundred and ninety, and before the expiration of the five years inentionedin section
twenty-two hundred and ninety-one, it is proved, after due notice to the settler, to
the satisfaction of the register of the land office, that the person having filed such
affidavit has actually changed his residence, or abandoned the land for more than six
months at any time, then and in that event, the land so entered shall revert to the
government: Prortded, That where there may be climatic reasons the Commissioner
of the General Land Office may, in his discretion, allow the settler twelve months
from the date of filing in which to commence his residence on said land under such
rules and regulations as he may prescribe.

It is held, however, that, in contemplation of law, the residence of a
homestead entryman commences froi the date on which he makes his
entry. Thus, in the case of Barney Phillips (1 L. D., 94), it was held
(syllabus) that
the five years allowed in a homestead entry, date from entry and not from the com-
mencement of personal residence on the land entered.

In the case of J. J. Caward (3 L. D., 505) it was said:

It is my opinion that the law contemplates that the residence of the homestead
claimant commences from the date on which he makes entry, and while exceptions
have been made in his behalf in the statutes, still he can not invoke such aid to
enable him to maintain two separate residences on public lands, under two separate
and distinct laws, either of which exacts a single continuous residence.

In Austin v. Norin (4 L. D., 461) it was held that:

The residence of the homestead claimant commences from the date on which he
makes his entry. Whilst a pre-emption claim is pending, the claimant can not make
a homestead entry without abandoning his pre-emption claim, because bona fide
residence can not be maintained upon two different tracts at the same time.

In the case of Krichbaum v. Perry (5 L. D., 403), it was said:

Whilst a homestead entryman is allowed six months within which to establish his
actual residence upon the tract embracoed in his entry, the law regards his residence
as commencinig from the date of his entry, and if it appears, or as in this case is
shown by proof, that residence after that date is elsewhere, then clearly the home-
stead entry was illegal.

The effect of these various rulings is that a homestead entryinan has
six months from the date of his entry in which to establish his actual,
-personal residence on the land, and if he establishes residence within
that time, sch act relates back to the date of his entry, and he then
becomes, in contemplation of law, a resident from the date of said
entry.

Applying this rule to the present case, Provence, the homestead en-
tryman, had six months from the date of his entry, that is, from Janu-
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ary 4,1895, i which to establish his actual personal residence on the
land, and such residence, if established within that time, would relate
back to the date of his entry. He would thus become a resident, in
contemplation of law, from the date of his entry, and would be
the next settler in the order of time on the same tract of land who has given notice
and otherwise complied with the conditions of the law

and would have a better right than Stewart, who took no steps to pro-
tect his settlement rights until after the expiration of three months
from the date of his settlement and after the intervention of Provence's
claim.

As before shown, the proviso to See. 2297, as amended, reads:-
That where there may be climatic reasons the Commissioner of the General Land

Office may, in his discretion, allow the settler twelve months from the date of filing
in which to commence his residence o said land nnder such rules and regulations
as he may prescribe.

Here the entryman, who has not yet commenced his residence upon
the land, is spoken of as "the settler." The statute authorizes the
Commissioner to "allow the settler twelve months from the date of
filing in which to commence his residence." The person who has filed,
but has not commenced his residence upon the land, is by legislative
interpretation called a "settler." Being a "settler" and aving filed
upon the land, he is a "settler . . . . who has given such notice"
within the meaning of Sec. 2265.

The trial in this case was held before the expiration of six months
from the date of Provence's entry, so that, although he had not at that
time established his actual, personal residence on the land, he was not
in default, as the law gave him six months in which to establish an
actual, personal residence which would relate back to the date of his
entry. As the record is presented to the Department, Provence has
the superior right to the tract in dispute.

Your office decision is affirmed.

PRACTICE-MOTION FOR EVIEW-ATTORNEY.

EDWIN F. FROST ET AL. (ON RVIEW.)

A motion for review filed by an alleged agent and attorney of a State will not be
entertained where such attorney has not complied with the regulations in regard
to the admission of attorneys-at-law to practice before the Department, and has
shown no authority to represent the State either as attorney or agent; and
where it must be presumed that the State would not give such authority to any
person, on account of its having- executed a quit-claim deed of the land involved
to the United States.

Secretary Bliss to the Commissioner of the General Land Office, Jne 15,
(W. V. D.) 1897. (J. L.)

This case involves lots 3 and 4 of section 35, and lots 3 and 7 of sec-
tion 36, T. 31 S., R. 39 E., Gainesville land district, Florida.
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-One B. F. Hampton, describing himself as agent and attorney for
the State of Florida, has filed i the name of the State, a motion for a
review of departmental decisions of December 26, 1896 ad February
6, 1897, 24 L. )., 223, in this case.

Said motion cannot be entertained. I a informed by your letter of
transmittal that Mr. Hampton has never complied with the regulations
in regard to the admission of attorneys-at-law to practice before the
Department of the Interior. He has shov~n no authority to represent
the State of Florida either as agent or as attorney. Moreover, the
decision sought to be reviewed shows, that the Commissioner of the
General Land Office informed the governor of Florida that the lots of
land i qestion had-been inadvertently and through mistake certified
to te State, requested hit to transmit a deed relinquishinlg and recon-
veying said lots to the United States, and offered to permit the State
to select an equal quantity of land elsewhere in lieu thereof. Accord-
ingly, the governor transmitted to the General Land Office a quit-claim
deed to the United States for the four lots of land involved, bearing
date August 17,1895, and executed by the Board of Education of the
State of Florida. Therefore, it is presumed, that the proper authorities
of the State have not authorized and will not authorize any person to
file a motion for review, or to attempt to take any step inconsistent
with the deed aforesaid.

Said motion for review is hereby denied; and your office will proceed
to comply witl the directions contained i the departmental letter of
February 6, 1897, above referred to.

CALDWELL . GOLD BAR MINING CO. ET AL.

Motion for review of departmental decision. of March 15, 1897, 24
L. D., 258, denied by Secretary Bliss, June 15, 1897.

TOWNSITE-ACT OF INCORPORATION-ADDITIONAL ENTRY.

CITY O CHAMBERLAIN V. KING ET AL.

An act of a territorial legislature establishing the corporate limits of a city, so as
to include therein lands embraced at such time within an Idian reservation, is
inoperative as to the lands so reserved, and on the removal of the reservation
no bar to the allowance of a homestead entry.

The right to make an additional towasite entry only exists where the applicant has,
prior thereto, made a towusite entry of public laud, and is limited then to land
contiguous to that embraced within the original entry.

Secretary Bliss to te Commissioner of the General Land Office, June 15,
(W. V. D.) 1897. (C J. W.)

On April 15, 1895, Henry J. King made application to make home-
stead entry for lots 3 and 4 and SE. SW. I, Sec. 10, and lots 1 and 9,



DECISIONS RELATING TO THE PIJBLIC LANDS. 527

Sec. 15, T. 104, N., R. 71W., 5th P. M., Chamberlain land district,
South Dakota. On the same day J. W. Orcutt, as mayor of Chamber-
lain, made application to make townsite entry of said land, for the use
and benefit of the occupants thereof, and on the same day Eliza Rey-
nolds applied to make homestead entry for lots 1 and 9 of Sec. 15.

Henry J. King's application was first presented, and with it the law-
ful fees were tendered. Orcutt and Eliza Reynolds were present, and
each protested against the allowance of the entry. The fees were
rejected, and the application received and filed. Orcutt, as mayor,
then presented his application to make townsite entry (and tendered
the fees), which was disposed of in the same way; and next in order
Eliza Reynolds presented her application to make homestead entry for
lots 1 and 9 of Sec. 15, T. 104, R. 71 W., with a tender of the fees, which
application was similarly treated.

The various applications set out the basis of their respective claims.
A hearing was ordered, that the parties might have opportunity to
offer proof of their claims, and on the day set, the several parties
appeared i person and by counel, and the case was duly continued,
and the hearing finally commenced on June 20, 1895, with all parties
present. Each party offered evidence from time to time, until the
hearing losed,-two continuances occurring before. the close, on July
19, 1895. On September 24, 1895, the local officers rendered their deci-
sion, in which they reject te application of Orcutt, Mayor, and hold
that Eliza Reynolds is entitled to make homestead entry, for the land
applied for by her, and that Henry J. King is entitled to nake-home-
stead entry, for the lands applied for by him, except lots 1 and 9 of
Sec. 15.

From this decision appeal was taken to your office, and on March 24,
1.896, your office modified the decision by limiting the Tight of entry of
Eliza Reynolds to lot 9, and awarding to King the right to make entry
for all the land applied for, except lot 9. The application of the mayor
was dismissed. The modification of the decision of the local officers
as between the homestead applicants was in accord with a stipulation
and agreement between them, filed December 16, 1895. Orcutt filed a
motion to strike out this agreement and certain affidavits from the
record. No specific action seems to have been taken on this motion.
April 20, 1896, a motion for review of your office decision of March 24,
1896, was filed, and on July 6, 1896, the same was overruled and the
decision adhered to. Counsel for the townsite claimants filed an appeal
from this decision on July 18, 1896 and brief in support of the same.
On motion of counsel for homestead applicants, the case was made
special, and a hearing had, at which counsel for both sides appeared
and were heard orally and by brief. The appeal undertakes to specify
forty grounds of error, but it is not deemed necessary to set them out
here, or to treat them in detail in this opinion, since all that is vital
and material to the case, in the contentions of appellant, can be stated
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in more concise form. The land involved is a part of the Crow Creek
and Winnebaoo Indian reservatior], and for which the Chicago, St.
Paul and Mfilwankee Railway Company treated with said Indians, with
the approval of the Secretary of the Interior, and oceupied it under
agreement made with thiem; but it does not appear that the agreement
was ratified by Congress.

By section 16 of the act of March 2, 1889 (25 Stat., 888), the land in
question was provisionally included in the grant to the Chicago, St.
Paul and Milwaukee railway company, and in the event of the for-
feiture of the company's rights, the land covered by the grant was to
revert to the United States and become a part of the public domain,
and be open to homestead entry under the provisions of said act, upon
notice of its restoration. The forfeiture of the company's rights was
declared by proclamation of the President on December 5, 1894 (19
L. D., 431). The land thus forfeited and restored was duly opened to
entry under the homestead lIws, on April 15, 1895. Such rights as
the railroad company had were acquired while the land was in reserva-
tion, and the effect of its agreement with the Indians was to keep it in
reservation, except for its own use, so long as held by virtue thereof,
and it may therefore be said that it was never subject to entry, until
April 15, 1895, and all applications to enter before that time go for
naught (Smith v. Malone, 18 L. D., 482). The act of March 2, 1889 (Sec-
tion 23) makes provision for preference rights to persons who attempted
settlement upon lands declared to be open to settlement under procla-
mation of February 27, 1885, between said date and April 17. 1885,
when it was revoked. This provision has no application as between
persons claiming to have made or attempted settlement during this
period, but is applicable as between such settler or settlers, and appli-
cants who neither made nor attempted to make settlement under said
proclamation.

The status of the land as well as of the claimants is to be considered
as it existed .on the 5th of April, 1896, when in fact and law the
land was opened to settlement. As to this particular land, the 16th
section of the act of March 2, 1889, provides, if it remains the property
of the railroad, that no part of it shall directly or indirectly be used
for townsite purposes, and in the event of the forfeiture of the rights
of the railroad, that it shall be open to homestead entry under te pro-
visions of this act. It may be questioned whether it is subject to other
than homestead entry, but be that as it may, the claims of the townsite
settlers will be further considered.

Their contention is, that the land in controversy is within the corpo-
rate inits of the city of Chamberlain, and is therefore not subject to
homestead entry, but is subject to entry for townsite purposes. It is
shown that the legislature of the Territory of Dakota, amended the
act incorporating the city of Chamberlain, so as to include the land in
controversy, which amending act was approved, March 7, 1885, a short
time before the various attempts at settlement were made.
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It is apparent that the alleged fact that the land is within the cor
porate imits of the city, depends upon the validity of the act men-
tionecl, and its validity depends upon the power and authority of the
territorial legislature to exercise control over it. It is to be observed
from the date of the act, that it was passed during the interval between
the proclamation opening the Crow Greek and Winnebago Indian res-
ervatiou to settlement, February 27, 1885, and the subsequent procla-
mation, revoking that order on the ground that it was violative of the
treaty stipulations with said Indians, which later proclamation bears
date, April 17, 1885. Presumably the legislature assumed legislative
control of this territory, on the theory that it was no longer an Indian
reservation, but by order and proclanation of the President, had
become and was a part of the pblic domain, and lawfully within its
jurisdiction. Under this view it was not asserting a right to exercise
jurisdiction over territory within an Indian reservation, but simply
over territory which had once been a reservation, but was then a part
of the public domain. Under any other view it would appear to have
ignored section 1839 R. S., which contains an express prohibition of
territorial interference with the rights of Indians or their property
where they have rights unextinguished by treaty between them and:
the United States. The proclamation of the 17th of April, 1885 (23
Stat., 844), revoking the order of February 27, 1885, declares the
ground of its-revocation to be that it is in contravention of the treaty
obligations of the Uniited States, with the Sioux tribe of Indials, and
that the lands intended to be embraced were existing Idian reserva-
tions. The treaty to which reference is made was concluded April 28,
1868, and proclaimed February 24, 1869 (15 Stat., 685). The laud in
dispute is embraced in a reservation created and set apart by article 2
of said treaty, and declared to be for the absolute and undisturbed use
and occupation of the Idians, and to be free from settlement; use or
occupancy of any other persons than said Indians.

The act organizing the Territory of Dakota, March 2, 1861 (12 Stat.,-
239), which fixes the general boundaries and authority of the Territory,
excepts therefrom the rights of person and property of Indians, so long
as they remain uiextinguisled by treaty.

Section 1801 U. S. Rev. Stat., provides:

The legislative power of every territory shall extend to all rightful subjects of
legislation not inconsistent with the constitution and laws of the United States.

The Sioux treaty was a law of the United States, and a territorial
statute attempting to extend a city or town government over a reserva-
tion established by that treaty was inconsistent therewith and beyond
the legislative power of the Territory. The attempt to include the land
in controversy within the corporate limits of the city of Chamberlain
was consequently abortive. Its inclusion in an Indian reservation
was the obstacle in the way. It has been considered, whether or not,
upon the removal of that obstacle, ipso facto, the act of the legislature

10671-VOL 24-34
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illegal at-the time of its passage would be cured of its defect and become
operative. The conclusion reached is, that it would not. .When Con-
gress came to deal with the question of extinguishing the Indian title
to the land involved, it doubtless could have given validity to the act
of the territorial legislature by then recognizing it, but notwithstand-
ing this particular tract was made the subject of discussion and special
consideration in connection with the claim of the railroad to it, Congress
did not do so, but treated it as a tract outside city limits. It is so
regarded in this opinion, and this objection to the homestead applica-
tions disappears. It is incumbent then upon the townsite applicant to
show compliance with existing townsite laws, and actual occupancy of
the land for towusite purposes. prior to the occupancy of the home-
stead applicants. It appears from the evidence in this case that the
city of Chamberlin was founded upon private land, and that of such
land it had not less than thirty-six hundred acres within its corporate
limits, of which 880 acres had been laid oft and platted. It frther
appears that there is a strip of land lying along the north edge of, the
platted portion of the city, which belongs to the Chicago, St. Paul and
Milwaukee Railway Company, consisting of about thirty-five acres,
which separates the city from the land in dispute. It also appears
from the evidence and the Census Report for 1890, that the population
of the city consisted of 939 persons. It is apparent that the city pos-
sesses an area ample for the accommodation of its present population
for all legitimate townsite purposes.

Section 2389, iR. S., provides for the entry of public lands for town-
site purposes, according to population, and as amended by the act of
March 3, 1877 (19 Stat., 392) fixes the maximum of public lauds which
may be acquired by any city at 2560 acres, for such purposes.

It would appear that the city of Chamberlain possesses already an
area in excess of this maximum, but I am of opinion that as no part of
this area was of the public domain, it would be entitled to add to it
from the public domain to meet actual wants of its population, for space
to carry on trade and business and for residence in connection there-
with, if such necessity was shown to exist.

No such necessity is shown in this case, but ol the contrary the city
appears to have land and space in excess of population ud business,
and it does not appear that any part of the land in question is occupied
and used for trade and business, unless the use of a boat landing, by
Kiig, one of the homestead applicants, is to be thus classed.

The improvements made by the townsite settlers i 1885 were esti-
mated at from $12,000 to $ 5,000, but were composed chiefly of build-
ings moved fromll Chamberlain proper, and afterwards move(l back
again. The value of the improvements of the present settlers is esti-
mated at from seven to nine thousand dollars, which includes the
improvements of the two homestead applicants, the railroad pump, or
waterworks, and a county bridge. ost of the buildings are such as
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have been removed from elsewhere. The present alleged occupants
include about twenty families most of whom are shown to reside in fact
in Chamberlain, and only three were settlers in 1885.

'On February 14, 1896, counsel for townsite claimants suggested the
death of J. W. Orcutt and the sbstitution of acting mayor R. I.
Somers as a party in his stead. The right of the successors of Orcutt,
as mayor, to represent the interests of the townsite settlers is recog-
nized, and their rights and standing are unaffected by the death of
said Orcutt.

The pleadings do not indicate whether it is the purpose of the appli-
cant to make original townsite entry, or additional. If the latter is
intended, it cannot be allowed, for the right only exists where the
applicant has prior thereto made a townsite entry of public land, and
is limited then to contigaous tracts, and the proof shows this land to
be non-contiguous to the present limits of the city. If it is intended
to found a new towel, the law in reference to this class of entries has
not been followed or complied with.

Your office properly modified the decision of the local office, so as to
conform to the stipulation between the homestead applicants. It
affects only matters in controversy between them, and about which
they had a right to agree, and the objection to such agreement by the
townsite applicant is not well founded. The homestead applicants
made their respective settlements on February 27, 1885, and claim to
have remained on the land ever since, apparently with the consent of
the railroad company, while its rights were in doubt. King's improve-
ments are estimated at from three to four hundred dollars, and Mrs.
Reynolds' at 200. They seem to have acted in good faith, and no
valid reason appears why they should not be allowed to make entries
according to the terms of your office decision. King's right to make
entry in the event of the forfeiture of the railroad company's rights
was virtually conceded in the case of King v. Chicago, Milwaukee and
St. Paul Railway Company (14 L. D., 167).

Your office decision is accordingly affirmed.

HOMESTEAD-SECOND ENTRY.

ANNA LEE.

The rigat to make a second homestead entry may be accorded to one who in good
faith relinquishes the first on account of an adverse claim asserted to the land
included therein.

Secretary Bliss to the Conmissioner of the General Land Office, June 15,
(W. V. D.) 1897. (G. B. G.)

Anna Lee has filed a motion for review of departmental decision of
December 23, 1896 (unreported), rejecting her application to make a
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second homestead entry-the land applied for being the SW. 4 of Sec.
12, T. 22 N., R. 6 W., Enid land district, Oklahoma.

In view of the allegations contained in the motion for review it will
be necessary to set forth in detail the proceedings heretofore had in
this case and in connection terewith.

On May 4, 1892, one James Burke made homestead entry for the
NE. 1 of See. 15, T. 16 N., R. W., Kingfisher land district, Oklahoma.

On May 6, 1892, one Elmer Wells instituted contest against Burke's
entry, alleging prior settlement.

On June 11, 1892, the said Ana Lee filed contest against Burke's
entry, alleging prior settlement.

On July , 1892, Burke relinquished his entry, and Mrs. Lee entered
the land.

On July 10, 1892, it appears from a report of the register of the
Kingfisher land office, Wells was notified by registered letter that
the relinquishient of Burke had been filed, and that Anna Lee had
made entry for the land, and directed him to appear within thirty days
and take proper steps, or his contest would be dismissed.

On September 14, 1892, Wells filed motion and protest, a copy of
which, according to tile report of the register and receiver, were at-
tached to his contest record and made a part thereof, but such paper
can not now be found in the record.

On December 22, 1892, Mrs. Lee's entry was canceled for relinquish-
ment, and her father, Leonard Doty, made homestead entry of the
tract.

Wells appears to have taken no further steps i the matter of his
claim to the land, and on Jne 26, 1893, the local officers dismissed
his contest for want of prosecution.

On September 18, 1893, Mrs. Lee filed application to make a second
homestead entry, which was transmitted by the local officers to the
General Land Office, and in considering the same, on March 20, 1895,
your office held that her relinquishment was her voluntary act, and
rejected her application; and on September 7, 1895, a motion for review
of said decision was denied.

The applicant appealed to the Dapartment, and on December 23,
1896, the action of your office was concurred i and your decision
affirmed.

Said departmental decision summed up the report of the local officers
as showing-

That there is no record of any contest against said entry by Wells, or any other
person; that there was at the date of her relinquishment no adverse claim of record.

The motion for review alleges:

(1) If the record of the NE:.; 15-16-8, Kingfisher district, shows, as stated in the
decision, that there was no contest or other adverse claim of record for said land at
date of relinquishment by her, it is erroneous ....

(2) At the date of her relinquishment of her former entry (December 22, 1892), the
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prior contest of Elmer Wells was still of record, and was not dismissed for more than
six months after her relinquishment.

(3) The supplemental affidavits filed hy Mrs. Lee show .. that vhile the con-
test of Elmer Wells was not against her, bnt James Burke, it was nevertheless for
the same land, and an adverse claim based on a prior contest.

(4) The entry of James BLke having been made by mistake, the real claimants for
the Kinugfisher tract were Elmer Wells and Aima Lee; and a reference to the record
will show that this was the reason of the oversight in the local office at that place
in reporting, as they did, that there was no contest against Anna Lee for said land.

(5) If the applicattion for second entry fails to show that she relinqLished on account
of the adverse claim of Elmer Wells, and on account of her poverty and inability to
defend a contest, the supplemental showing made by her reveals these facts, and
should have been considered in connection with her application.

Your office decisions of March 20 and September 7, 1895, each state:
"The contest of Wells was dismissed for want of prosecution; and, on
July 1, 1892, Burkerelinquished his entry for the tract." The construc-
tion of the sentence above quoted would indicate the understanding on
the part of your office that the dismissal of Wells' contest preceded
Lee's homestead entry-so that when the latter was made the land was
free from all conflicting claims.

It is probable that the statements of your office, and it is certain that
the statement of the Department, were based upon the paragraph in
the report of the register of the local office at Kingfisher to your office,
under date of February 14, 1895:

"June 26, 1892, the contest case of Elmer Wells, No. 1552,'was dis-
missed for want of prosecution."

Attached to the motion for review is an alleged transcript from the
docket of the Kingfisher office, sho wing that Wells' contest was dis-
missed on June 26, 1893-not 1892.

It is unquestionably the fact that Wells' contest was dismissed on
June 26, 1893.

It appearing, therefore, that the contest of Wells was pending at the
date of Mrs. Lee's relinquishment, on December 22, 1892, the effect of
this changed statement of facts on the conclusion reached in the deci-
sion under review remains to be seen.

It will be remembered that the contest of Wells against the entry of
Burke was based on the same ground as that of Mrs. Lees contest
against the same entry, to wit, prior settlement.

Mrs. Lee's subsequent entry of the tract was not the result of an
adjudication on her contest, but because hers was the first application
for unappropriated public laud after Burke had relinquished his entry.
Inasmuch as the contest of Wells was pending at that time, the proper
practice would have been to order a hearing to determine the question
of priority between Wells and Mrs. Lee. If this had been done, the
question now before the Department could not have arisen.

It is well settled that a homestead right is not exhausted by an entry
which through no fault of the entrymnau can not be perfected; and this
rule should, in my judgment, be held to embrace all cases in which the
entryman in good faith believes, and has reasonable grounds to believe,
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that the entry can never ripen into a perfect title, such belief being
founded on information acquired after the entry is made. -

It is against the policy of the law to require all entryman to continue
to reside on and improve a tract of land, unless he may reasonably
hope for a consummation of title, and it would be altogether inequitable
to hold that a qualified homesteader, who has in good faith made entry
of a tract of land for the purpose of making it his home, and afterwards
abandons it, thereby forever exhausts his homestead right, if it appears
to have been abandoned without fault. See Thurlow Weed (8 L. D.,
100); Chas. Wolters (Id., 131).

In this case it is urged by Mrs. Lee, under oath.-
That soon after making said entry she was contested by a person by the name of

Wells, whose first name is unknown to afflant, and that he located upon the land
and commenced improvements by building a house thereon, and breaking the
ground, and doing lasting and valuable improvements, and claimed to be a prior
settler; and this affiant was not positive whether she was the first settler or not.
Afiant frther says that sheis a widow, and not possessed of sufficient means to
stand the expense of a contest; that she bad no relatives or friends from whom she
could procure means to fight said contest against the claim of prior settlement of
the said Wells; that she was at the time, and still is, compelled to support herself
by her own manual labor; that she was at the time engaged in sewing for a living,
in the city of Kingfisher, and that the land referred to was five or six miles from said
town, and affiant could not procure work to support herself in the neighborhood of
her said former claim; and for all the foregoing reasons affiant relinquished said
claim.

She further states, in a supplemental affidavit, that she made settle-
ment on the land now applied for
for the purpose of making homestead entry thereof, on the afternoon of Sept. 16,
1893, and was the prior settler thereon, and that she had made said tract her home
and resided thereon continuionisly since said time. That she is now residing thereon
in good faith making said tract her home, to the exclusion of a home at any
other place, and has the following improvements thereon, to wit, a frane house
fourteen feet by sixteen feet, shingle roof, two doors, two windows, floor, and
finished complete with wall paper, suitable for habitation, that she has about three
acres broken and other valuable improvements worth in all at least one hundred
and fifty dollars.

If the facts stated in these affidavits are true, this would scene to be
a proper case in which to permit a second entry, i the absence of a
prior valid adverse claim to the land applied for.

It appears from the statement of the local officers that on September
19,189)3, one Henry J. Roach applied to make homestead entry for
said land, and on December 5, 1893, filed a second homestead applica-
tion for the same tract, having theretofore, on October 30, 1893 ,filed
contest and protest against Anna Iee's application for second entry.

It appears further, that on February 8, 1894, one George D. Herring
filed homestead application for the same land,

The protest of Roach alleges, that the said Mrs. Lee relinquished,
abandoned and sold, for a valuable consideration, the land covered by
her first entry, without any honest effort to comply with the law in the



DECISIONS RELATING TO THE PUBLIC LANDS. 535

matter of residence or improvements, and without having any valid
reasons for the failure to comply with the law as aforesaid.
* In consideration of the premises, I have therefore to direct that a
hearing be ordered herein, on the protest of Roach, at which hearing
evidence may be offered going to the good faith of Mrs. Lee's relin-
quishment of her entry, as also the question of any prior valid adverse
claim to the land now applied for, of which hearing Mrs. Lee, Roach
and Herring should have notice.

-OMESTEAD CONTEST-DESERTED WIFE-RELINQUISHMENT.

DOYLE V. BENDER.

The right of a deserted wife, who is living on the land covered by the entry of her
husband, attaches at once on the iling of.his relinquishment, and defeats the
intervening adverse entry of another.

Secretary Bliss to the Commissioner of the General Land Office, June 17,
(W. V. D.) 1897. (E. M. R.)

This case involves the SW. of See. 15, T. 11 N., R. 2 E., Oklahoma
land district, Oklahoma Territory.

The record shows that on September 28,1891, one Samuel Doyle made
homestead entry of the above described tract. June 17, 1893, he filed
his relinquishment of the land, and, on the same day, Sydna Bender,
the defendant in this cause, made homestead entry.

July 25, 1893, Sarah E. Doyle, the plaintiff herein, filed her affidavit
of contest against the entry of Miss Bender, alleging that she was the
deserted wife of Samuel Doyle, who made entry September 28, 1891, for
the land in dispute, and that she had been residing upon the land for a
period long antedating the relinquishment by her husband.

A hearing was had to determine the rights of the parties and, there-
after, on June 6, 1895, the local officers rendered their decision, sustain-
ing the contest and recommending the cancellation of the defendant's
entry.

Upon appeal, your office decision of February 17, 1896, was made,
affirming the action belo kv. Further appeal brings the case to the
Department.

An examination has been made of the rather voluminous record in
the case-the greater portion of which is foreign to the issue joined-
and it appears that on June 16, 1893. Samuel Doyle, the original entry-
man and husband of this plaintiff, left his house upon this land with
the twofold determination of selling his claim and of deserting his wife.

It is apparent from the record that this plaintiff had no notice of this
intention upoU his part, and such negotiations as had transpired
between him and the representative of the Benders, had been carefully
kept from her. The sale was consummated, the purchase price agreed
upon being five hundred dollars.
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There is nothing to show that this defendant knew that these facts
were being kept from Mirs. Doyle, but it is evident that she took no
steps to bring the matter to the plainltiff's attention. When the defend-
ant went upon the land, after her purchase of the improvements of
Doyle and before she invested more money on the land, it appears that
Mrs. Doyle told her that she would assert claim to the land and warned
her to take no steps in the way of improving the same. Despite this
notice, the defendant built a valuable ouse upon the land and put
other improvements thereon amounting, together with the money paid
for the relinquishment, to a considerable sum.

At the time this relinquishment was made by the husband of this
plaintiff, she was living in their home upon the land having improve-
ments amounting to six or seven hundred ollars. She was at such
time a deserted wife, with the right of entry, and an actual settler upon
the land. As such qualified settler her rights attached the instant the
relinquishment was filed, and were superior to those gained by the
defendant under her entry. Bs parte Sarah E. Pierce, I L. D., 59;
Kamanski v. Riggs, 9 L. D., 186; and Tyler v. Emde, 12 L. D., 94.

I am, therefore, of opinion that the decision appealed from is correct,
and it is affirmed.

REPAYMENT-DESERT LAND ENTRY.

CHRISTOPHER W. McKELVEY.

A final decision under which a desert land entry is canceled, on-account of the non-
desert character of the land, can not be impeached collaterally on application
for repaymuent.

Repayment of the money paid on a desert land entry can not be ade, where such
entry is properly allowed on the proofs presented, bt, on subsequent proceed-
ings, is canceled on account of the non-desert character of the land.

Secretary Bliss to the Oommissioner of the General Land Qfce, Jne 17,
(W. V. D.) 1897. (J. L.)

Christopher W. McKelvey filed in your office an application bearing
date October 31, 1896, for repayment of $160 paid by him on March 25,
1887, upon making desert land entry No. 327 of the whole of Section
20, T. 9 N., R. 14 W., San Bernardino meridian, Los Angeles land dis-
trict, California

By letter "I E " of January 21, 1890, your office canceled said entry
"because it was found that the land included in said entry would pro-
duce all kinds of grain without artificial irrigation." While the sworn
declaration of McKelvey and the affidavits of his two witnesses filed
March 25, 1887, had alleged " that this land is desert land within the
meaning of the act of March 3, 1877; and that said land will not, with-
out artificial irrigation, produce any agricultural crop."

On December 10, 1896, your office denied McKelvey's application for
repayment, saying that, "the law governing the return of purchase
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money (Section 2 of the act of, June 16, 1880, 21 Stat., 287) does not
apply to land of this character." MKelvey appealed to this Depart-
Merit.

The statute in question authorizes repayment only where the entry
has been canceled for conflict, or where, from any cause, the entry has
been erroneously allowed and cannot be confirmed."

Your office decision of January 21, 1890, held that-the land was not
desert in character, and, therefore, that the entry thereof under the
desert land act was wrongfully obtained. That decision is final and
cannot be impeached collaterally by means of an application for repay-
ment of money.

McKelveyls desert land entry wvas not "erroneously allowed." Upon
the showing made by M3cKelvey and his witnesses in 1887, the local
officers were bound by law to allow the entry. They wold have erred
if they had ot allowed it. The entry was based upon McKelvey's
allegation that the land wts desert in character. The subsequent pro-
ceedings developed that the land was not desert in character, and that
it would produce agricultural crops without artificial irrigation. This
demonstrated that the entry was wrongfully obtained by the entry-
man, but it fell far short of demonstrating that the entry was " erro-
neonsly allowed" by the officers of the land department. They acted
upon the proof presented by the entryman. The proofs presented
required the allowance of the entry. The error in the transaction was
in the presenting of sch proof by the entryman, and not in the action
thereon by the land office.

In the ease of Thomas Guinean, 9 Copp's Land Owner, 153-154, on
May 9, 1881, Secretary Kirkwood said:

The entry was good and valid pon the showing made by the party seeking it,
sworn to by him and corroborated by those whom he had selected as his witnesses.
If true, his allegations entitled him to an entry, and it would have been error to
refuse his application. Consequently it was not error to accept it, and the entry
was not erroneously allowed. Afterwards, it is true, he attempted to prove his alle-
gations; blt they were oyerwhelmingly refuted by the testimony taken by the gov-
ernment; and the finding of my predecessor was that the application was made "in
fraud of the law." It is in effect tle same as a siniilar finding upon default of answer
when cited for hearing; the only difference being that in one case the fact is taken
as admitted, in the other it is established by testimony.

In the case of James R. Royce, 10 . L. 0., 25, on March 26, 1883,
Secretary Teller said:

In such cases the Department has invariably held that if there was no error on the
part of the United States, or if the proof showed compliance with the legal require-
ments at the date of the entry, and the entry had been canceled because the proofs
were false, the entry could not be regarded as having been erroneously allowed, nor
could repayment be anthorized.

In the case of John Carland, 9 C. L. 0., 168, and 1 I,. D., 531,
Secretary Teller said:

It appears that Carland, an officer, in the army of the United States, made said
entry under the supposition that the homestead laws did not require his residence
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on the tract. On being advised of his mistake, he voluntarily abandoned the entry,
and now applies for repayment of the fees and commissions. . . . The entry was
not erroneously allowed, and might have been confirmed. As there has been no fault
or error on the part of the government, this Department is without authority in the
matter.

In the case of William E. Creary, 2 L. D., 694, Secretary Teller said:
These affidavits do not support applicant's allegation that the government is

responsible for his error. They show as you suggest that a erroneous survey by
the Gila Bend Canal Company, and not any mistake in the government survey, led
applicant and others to purchase particular lands.

Had the mistake resulted from any erroneous action on the part of the govern-
ment, then clearly the act of June 16, 1880, would afford the relief desired.

On the facts as they appear however, while there seems to be an equity in favor of
the applicant, I am unable to find in the law anything which would authorize
repayment as asked. . . . The words 'erroneously allowed' clearly refer to an
act of the government.

The statute does not authorize the repayment of purchase money in
this case.

Your office decision is hereby affirmed.

REPAYMENT--PAYMENT IN CASH AND BY WARRANT.

SYLVESTER KIPP ET AL.

The statutes providing for repayment contemplate only the return of ioney actually
paid, and where land is paid for in part by cash, and in part by a military bounty
land warrant, the Secretary of the Iterior has no authority, in allowing repay-
ment, to draw his warrant upon the Treasury for a sum larger than the cash
payment made by the eutryman.

Secretary Bliss to the Commissioner of the General Land Office, June 17,
(W. V. D.) 1897. (J. L.)

Your letter "H" of April 6, 1897, enclosing two letters from the
Auditor for the Iterior Department, dated March 29, 1897 and May
7, 1896, respectively, in relation to the joint application of Sylvester
Kipp and Orrin Kipp for repayment of the suin of $40.47, has been
received.

It appears that on April 26, 1866, George Harris made cash entry
No. 2654 of the NW. I of the NE. 1 and the N. & of the NW. of section
1, T. 42 N., R. 30 W., St. Cloud land district, Minnesota, containing
90.23 acres of land at $1.25 per acre, aggregating $112.92. Harris paid
for said land $100 with a Revolutionary bounty land warrant No. 11.287
issued to C. Whitney, and $12.92 with money. By quit claim deed
dated September 24, 1883, and recorded December 30, 1885, Harris for
an alleged consideration of $400, conveyed to Sylvester Kipp and Orrin
Kipp the NW. I of the NE. 14 of section 1 aforesaid, containing 32.38
acres of land. By letter "F" of May l, 1895, your office canceled the
whole of Harris's entry, "because of conflict with the prior grant to the
Western Railroad Company."



DECISIONS RELATING TO THE PUBLIC LANDS. 539

Therefore it appears, that said land was " erroneously sold by the
United States," and that Harris's entry was "erroneously allowed,
and that "the sale cannot be confirmed;" and that, by virtue of section
2362 of the Revised Statutes, and the second section of the act of June
16, 1880 (21 Statutes 287), the money paid for said land must be repaid
to said George Harris, or "to his legal representatives or assignees" or
"to his heirs or assigns," out of any money in the Treasury not other-
wise appropriated. By letter "M" of February 15, 1897, your office
decided that the sum of $40.47, the value of 32.38 acres of land at $1.25
per acre, should be paid to Sylvester and Orrin Kipp jointly; and on
February 23, 1897, First Assistant Secretary Sims certified that the
evidence of the illegality of the sale was satisfactory.

The question presented by your letter and by the Auditor for my con-
sideration is: Whether under the statutes above referred to, the Secre-
tary of the Interior has authority to " draw his warrant on the Treasury,"
for a sum of money larger than the amount of money actually paid by
the entryiman. 

Independent of any statutory provisions on the subject, if a land war-
rant for one hundred and sixty acres were given in exchange for a final
receipt and certificate on an entry of one hundred and sixty acres, and
the entry should subsequently be canceled without fault of the entry-
man, because the land had been "erroneously sold," or "for conflict",
or because the entry was "erroneously allowed". the Commissioner of
the General Land Office would return to the entryman his land warrant;
or if the original had been mutilated by cancellation, the Commissioner
would tender a copy of it, with a certificate attached, stating the facts,
and endowing the copy with all the value and usefulness of the original.
This would be done upon the ground that the warrant had not been
used; that the attempt to use it had failed; that it had not been satis-
fed, and-was stil] the property of the disappointed etryman i full
force and effect. This transaction would be an act of atural justice
and equity, so simple and plain, that an act of Congress would not be
necessary to make it lawful.

If the entryman had given his one hundred and sixty acre warrant
in exchange for a one hundred and twenty acre, lie would (upon the
cancellation of his entry as aforesaid), receive froin the Coumissioner
his original warrant for the larger quantity of land. If the entryman
had purchased his one hundred and twenty acre entry by paying $100
in money and 100 with an eighty acre land warrant, the Commissioner
would return the land warrant, and advise the entryiman that he had
no authority under the law to repay his $100 paid in money. The
Constitution provides that "11 o money shall be drawn from the Treasury,
but in consequence of appropriations made by law" (Article 1, sc-
tion 9). Hence explicit acts of Congress were necessary to authorize
the repayment of moneys once paid into the Treasury. Yet the moral
and equitable right of the entryman to his $100 in money, was the
same as his right to his land warrant.
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To remedy this mischief, Congress, on January 12, 1825 (4 Statutes
80), enacted:

That every person, or the legal representative of every person, who is or may be, a
purchaser of a tract of land from the United States, the purchase w hereof is or may be
void, by reason of a prior sale thereof by the United States or by the confirmation
or other legal establishment of a prior British, French or Spanish grant thereof. or
for want of title thereto in the United States from any other cause whatsoever, shall
be entitled to repayment of any sum or sms of money paid for or on account of
such tract of land, on making proof to the Secretary of the Treasury that the same
was erroneously sold in manner aforesaid by the United States, who is hereby author-
ized and required to repay such sum or sums of money paid as aforesaid.

In the year 825 there were no general pre-emption, homestead,
desert-land, or timber culture laws, and the act above quoted seems
to have provided a perfect and exhaustive remedy for the mischief as
it then existed.

On February 28, 1859 11 Statutes 387), Congress enacted:

That the act of Congress, "authorizing repayment for lands erroneously sold by
the United States," approved January 12, 1825, be and the salne is hereby amended
so as to authorize the Secretary of the Interior, upon proof beiug made to his satis-
faction, that any tract of land has been erroneously sold by the United States so that
from any cause whatever the sale cannot be confirmed, to repay to the purchaser or
purchasers, or to the legal representatives or assignees of the purchaser orpurchasers
thereof, the sum or sums of money which may have been paid therefor, out of any
money in the Treasury not otherwise appropriated.

These two acts-were consolidated in the Revised Statutes as follows:
Section 2362. The Secretary of the Interior is authorized, upon proof being made

to his satisfaction, that any tract of land has been erroneously sold by the United
States so that from any cause the sale cannot be confirmed, to repay to the pur-
chaser or to his legal representatives or assignees, the sum of money which was paid
therefor, out of any money in the Treasury not otherwise appropriated.

And under the head-of Permanent Annual Appropriations in the
Revised Statutes, by section 3689 (page 78), Congress appropriates
such sums as may be necessary "to pay to the purchaser or purchas-
ers the sum or sums of money received for lands erroneously sold by
the United States."

In all of said statutes the authority of the Secretary is limited to the.
repayment or refunding of mnoney paid.

The act of June 16, 1880 (21 Stat., 287), is entitled:

An act for the relief of certain settlers on the public lands, and to provide for the
repayment of certain fees, purchase money and commissions paid on void entries of
public lands.

Sections 2, 3, and 4 of said act read as follows:

Src. 2. In all cases where homestead or timber culture or desert land entries or
other entries of public lands have heretofore or shall hereafter be canceled for con-
ilict or where from any cause the entry has been erroneously allowed and cannot be
confirmed, the Secretary of the Interior shall cause to be repaid to the person who
made such entry, or to his heirs or assigns the fees and commissions, amount of pur-
chase money and ex esses paid upon the same, pon the surrender of the duplicate
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receipt and the execution of a proper relinquishmrent of all claims to said land,
whenever such entry shall have been dy canceled by the Commissioner of the
Genera] Land Office; and i all cases where parties have paid donb]e-millilur
price for land which had afterwards been found not to be within the limits of a
railroad grant, the excess of one dollar and tenty-five cents per acre shall in like
manner be repaid to the p urclaser thereof, or to his heirs or assigns.

SLec. 3. The Secretary of the Interior is authorized to make the payments herein
provided for, out of any iouey in the Treasury not otherwise appropriated.

SEC. . The Coumissioner of the General Land Office shall make all necessary
rules and issue all necessary instructions to carry the provisions of this act into
effect; and for the repayment of the purchase mouey and fees erein provided for,
the Secretary of the Interior shall draw his wd arrant on the Treasury, and the same
shall be paid without regard to the date of the cancellation of the entries.

The manifest intention of this act was to extend to entrymen under
the homestead, timber-culture, desert-land and other laws, the same
remedy that had been provided by former statutes for cash entrymen
under the laws relating to public and private land sales. The terms
of the act limit the authority- of the Secretary of the Interior to the
repayment or refunding of moneys actually paid to the officers of the
government. Under the 4th section of the act, the Secretary cari draw
his warrant on the Treasury for the repayment of purchase money and
fees paid with money, and for nothing else.

In the case of the application of Sylvester and Orrin Kipp for repay-
ment now before us, First Assistant Secretary Sims, on February 23,
1897, decided that the evidence of the illegality of the sale made to
George Harris on April 26, 1866, was satisfactory, and referred said
application for repayment to your office for settlement. The fact that
Harris's entry was canceled for conflict with a prior railroad grant, is
proof that the land (which contained 90.23 acres in two lots or subdivi-
sions and was of the value of $112.92), was " erroneously sold." But it
appears that the government received therefore a Revolutionary bounty
land warrant No. 11,287 for eighty acres of land valued at $100, and
which is now under the control of your office, and only $12.92 in money
which was paid into the Treasury. I am constrained to hold that the
Secretary of the Interior has no authority in this case to draw his war-
rant upon the Treasury for more than $ 12,92, and that the application
of Sylvester and Orrin Kipp for the repayment in money of the sum
of $40.47, the estimated value of 32.38. acres contained in one of the
subdivisions of the land erroneously sold to Harris, must be and the
same is hereby denied.

There is no evidence before me tending to show whether George
Harris is living or dead; or what disposition has been made by him of
the 57.85 acres of land contained in the other sub-division included in
Harris's purchase, which was made more than thirty-one years ago.
Harris, if alive, or "his personal representatives or assignees" or "his
heirs or assigns," if he be dead, are interested in the subject matter
involved in the application now before me, and they should be made
parties thereto, in order that their rights may be adjudicated, and that
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the Department may know to whom it may with safety and propriety
return the bounty land warrant, and issue a warrant for the $12.92 in
money.

Your office will cause Christopher Kipp and Orrin Kipp to be notified
of this decision, and advise them that it is made without prejudice to
any other application they may hereafter make in connection with the
other parties interested as above indicated, and in accordance with
the opinions herein expressed.

REPAYMEN rT-DESERT LAND ENTRY-RuELINQUISHAENT.

LUCY C. 1ALLACK.

A desert land entryman who fails to reclaim part of the land embraced within. his
entry, and thereupon relinquishes uch tract, is not entitled to repayment of the
money paid on the tract so relinquished.

Secretary Bliss to the Commnissioner of the General Land-Office, June 17,
(W. V. D.) 1897. (W. II. W.)

The appeal of Lucy C. ilallack from your office decision of March 6,
1896, denying her application for repayment of purchase money paid
on the SE. I of See. 23, said tract being a portion of desert entry No.
60 for the SE. it of Sec. 23 and the SW. 4 of Sec. 24, T. 22 S., R. 43 W.,
Lamar, Colorado, land district, has been considered.

This application for repayment is controlled by section 2, of the act
of June 16, 1880 (21 Stat., 287), which provides-

In all cases where . . . . desert land entries . . . . of public lands have hereto-
fore or shall hereafter be canceled for conflict, or where, from any cause, the entry
has been erroneously a]low ed and cannot be confirmed, the Secretary of the Interior,
shall cause to be repaid to the person who made such entry, or to his heirs or assigns,
the fees and commissions, amount of purchase money, and excesses paid upoil the
same, upon the surrender of the duplicate receipt and the execution of a proper
relinquishment of all claims to said land.

The conditions upon which the Secretary of the Interior is thus
authorized to cause such repayment to be made are expressly and clearly
named in the statute,-and thereby repayment upon any conditions other
than those so named, is excluded. The conditions named are: First,
where the entry has been canceled for conflict; and Second, where the
entry has been erroneously allowed and cannot be confirmed. In this
case it is not, and cannot be, contended that the entry was canceled for
conflict, and it is not, and cannot be, contended that the entry was
erroneously allowed.

The land was subject to entry and was regularly entered. No error
or mistake of any kind, with respect to the entry, was made on the part
of the government. If any error or mistake was made, it was simply an
error of judgment on the part of the entryman, as to whether the por-
tion of the entry afterwards canceled, could be reasonably and success-
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fully reclaimed. The land embraced by the entry was voluntarily
selected by the entrymian, but failing to reclaim a portion of the
entry, she executed a relinquishment of that portion and, hence, the
cancellation.

The decision appealed from is affirmed.

RAILROAD GRANT-SELECTIONS-ACT OP .JANUARY 12, 1S91.

SOUTHERN PACIFIC R. R. Co.

In the exchange of lands, provided for in the act of January 12,1891, between the
United States and the Southern Pacific railroad company, the company should
file a relinquishment of the lands in lieu of which it proposes to mnake selections,
and present to the local office a forinxl application to select the lieu lands, as
duly listed for such purpose, and pay the statutory listing fees on the selections
so made.

Secretary Bliss to the Commissioner of the General and Office, June 17,
(W. V. D.) 1897. (P. J. C.)

I am in receipt of your office letter (F) of April 30, 1897, in reference
to the exchange of lands as provided for by the act of January 12,
1891, (26 Stat., 712) between the United States and the Southern
Pacific Railroad Company. It appears from your office letter that
there now exists no reason shown by the records of your office why the
tracts selected by the railroad company in lien of those surrendered,
which are within the primary limits of its grant, may not be patented
to the company, and your office asks to be advised
whether or not the company shall be required to formally list them and to present
this list at the district land office the same as it would do were it to perfect its claim
to the lands relinquished. And in the event you decided that this should be done,
whether or not the district land officers are entitled to the usual ee for final locations
of granted lands.

The act of January 12, authorizes the appointment of Commissioners
to select a reservation for the Mission Indians, and provided that in case
any land shall be selected under this act to which any railroad company is or shall
hereafter be entitled to receive a patent, such railroad company shall, upon releas-
ing all claim and title thereto, and on the. approval of the President and Secretary
of the Interior, be allowed to select an equal quantity of other land of like value in
lieu thereof, at such place as the Secretary of the Interior shall determine.

In pursuance of this act the Commissioners selected certain lands
within the primary limits of the grant to the Southern Pacific Railroad
Company for the 3orongo reservation, which the company agree to
relinquish and i lieu thereof selected an equal amount of other lands.
The President of the United States and the Secretary of the Interior
on December 29, 1891, approved the report of the Commissioners with
an exception that is not material to this issue, and withdrew the lands
awarded the Indians from settlement. The final adjustment of the
matter so far as the railroad company is concerned seems to have been
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delayed because the land selected by it had to be surveyed and also
because of a protest as to one of the tracts selected. These matters
having been disposed of there seems to be no obstacle in the way now of
closing the matter up, so far as disclosed by the records of your office.

I do not understand that the approval by the President and Secre-
tary of the Interior of December 29, 1891, went to the extent of approv-
ing the selections made by the company, but only approved the report
of the Commissioners as to its selection for the benefit of the Idians.
Hence the contention of counsel that there has been an official approval
of the company's selection is not tenable.

It is stated in your office letter submitting this question:
In view of the number of exchanges of this character contemplated it is important,
I think, that the manner of effecting them sbould be determined at the outset.

The orderly way in which all selections or listing of lands under a
grant are made is for the company to present at the local office a formal
application to make the same. The local officers approve this as a clear
list, or refuse to do so, as the case may be, being guided entirely by
their own records. It is not at all improbable that their records may
disclose some objection to the approval of the application that is not
shown by the records of your office. If the record in the local office be
clear the list is approved, notations made on the proper records and
then forwarded to your office where it is again examined and finally
acted on. Thus there is a complete record made in a formal manner
that renders it easy to trace for all time the transaction in its entirety.

It seems to me that any other course than the regular one defined
would lead to confusion and might prove ebarrassing. Suppose, for
instance, your office on the record as it now stands, should issue the
patent for these lands, and it should be discovered that there was a
valid claim to any part of them initiated under the land laws and shown
by the records of the local office'? Such a condition would tend to
work a serious injustice to innocent persons, and should be avoided.
Tbere is no w)ay to avoid it except to pursue the regular course pro-
vided by your office rules in such matters.

It seems to be contemplated by the act of Congress quoted above
that the railroad company shall before making the selections provided
for, file its relinquishment for the lands surrendered. It is therefore
apparent that the company should file its relinquishment either in your
office, before applying for the selections, or tender it with its applica-
tion in the local office.

Section 2238 of the Revised Statutes provides that "registers and
receivers, in addition to their salaries, shall be allowed each the follow-
ing fees and commissions, namely:" By the seventh paragraph it is
enacted:

In the location of lands by States and corporations nder grants from Congress for
railroads ad other purposes (except for agricultur al colleges) a fee of one dollar for
each location of one hundred and sixty acres; to be paid by the State or corporation.
making such location.
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If it is necessary that the selection should be made by formal applica--
tion in the local office, it follows that the statutory fee must be paid.
The payment of these fees works no hardship on the company in this
case. They are required to be paid in all cases of lands "listed", that
is, lands within the primary limits of a grant, as well as in cases of
land selected" as indemnity. In the case at bar the company has
paid no listing fees on account of the lands surrendered, and in paying
the fees on the lieu lands it will do o more than it would have been
required to do if the exchange had never been made. Therefore no
additional requirement and no inconvenience will be imposed by the
enforcement of the rule.

It is understood that it has been the universal rule in the adininistra-
tion of the act of June 22, 1874 (18 Stat., 194), which is in all material
respects similar to the act of July 12, 1891, to require the payment of
fees on account of lands selected nder that act in pursuance of the
provisions of section 2238 of the Revised Statutes. If the provisions
are applicable to the act of 1874, they are equally so to the act under
consideration. The statute is mandatory, as I view it, and its terms
cannot be avoided.

In connection with the subject of this decision the attention of your
office is directed to the act of July 31, 1876 (19 Stat., 121); the decision
of the Department in the case of St. Paul, Minneapolis and Manitoba
Ry. Go. (20 L. D., 22), and of the supreme court in Pacific y. Co. v.
United States (124 U. S., 124).

In the adjustment of this matter you are directed to proceed as
herein. indicated.

ALASKrAN LANDS-SURVEY-APP1'IGATIOIN.

CENTRAL ALASKA COMPANY.

In the survey of Alaskan land desired for a fishing station, nder the provisions of
section 12, act of March 3, 1891, a failure to observe the requiremuent that the
land shall be taken as near as practicable in a square form, will not be excused
on the ground that the land excluded is valueless for fishing purposes.

Surveys under said section are not authorized in the absence of a formal application
therefor, vifled by affidavit, showing the character, extent, and approximate
vakle of the improvements owned by the claimant.

Secretary Bliss to the Commissioner qf the General Land Office, June 17,
(W. V. 1).) 1897. (W. M. B.)

The Central Alaska Company, an alleged corporation, appeals from
your office decision of May 14, 1895, rejecting srvey No. 118 executed
August 11, and 12, 1893, under sections 12 and 13, act of March 3, 1891
(26 Stat., 1095), by Albert Lascy, U. S. deputy surveyor, including a
tract of land containing an area of 38.52 acres, situate near Five Mile

10671-VOL 24--35
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point, known as Northeast Harbor, on the coast of Kadiak Island, dis-
trict of Alaska, and used during the fishing season as a fishing station.

In the decision appealed from it is stated that the survey was
rejected,-
for the reason that the land claimed is niot occupied with such permanent improve-
ments as evidence such a business as is contemplated by law, and because the tract
is not as near as practicable in square form.

The plat shows that the tract embraced in the survey is a long narrow
strip of land, the length of the shore or meandered line thereof being
ten times greater than the width of the tract at several points.

The deputy, under the head of explanations attached to his return of
this survey, states that the survey was completed before receipt by
him of the ex officio surveyor-general's letter of July 8,1893, informing
him that these surveys should not be executed except tinder special
instructions, and states further that the survey was made under general
printed instructions of March 17, 1892. The referred to instructions
were issued more than sixteen months before the field work upon this
survey was commenced. The survey; however, was not executed in
conformity with said general instructions, which among other things
directed deputy surveyors engaged in making this class of surveys
to "conform to said act of March 3, 1891, and . . .. regulations there-
under dated June 3, 1891."

Section 12 of the act of March 3, 1891, required that lands sought to
be entered thereunder should be "taken as near as practicable in a
square form," and paragraph 13 of the regulations of June 3,1891 (12
L. D., 583), prescribed that:

The land to be surveyed .... must be in one compact body and as nearly in
square form as the circumstances and configuration of the land will admit.

The attorney for claimants contends that:
The form of the survey is as near as practicable in square form, without including

valueless moiuntain land of no benefit to claimant for the purposes of ishiag.

It appears from the plat that more than four fifths of the area
embraced in the survey in its present or existing form is mountainous
land, there being only a narlow strip of land, about one chain in width,
between the meandered coast line and the foot of the mountain, which
extends almost the entire length of the survey.

There appears to be no reason why the front or meandered coast line
of the survey which is 57.30 chs. in length should not have been
shortened and the survey extended inland and made i square form
as required by law and regulations. The configuration of the land
would admit of a survey in such form.

There is no statutory provision which excludes mountainous lands
from the area embraced in these surveys-where such mountainous
lands do not contain coal or the precious metals-and the failure to fol-
low the requirements of law, and regulations as to " square form, in
the execution of said surveys will not be excused upon the ground
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that the exclusion of such lands is proper because they are valueless
for fishing purposes.

In prescribing that these lands should be "taken as near as practi-
cable in a square formI' it was evidently the intention of Congress to
require purchasers and entryrnen to take some of the less valuable
lands lying along the interior or back lines of the surveys together
with the more valuable lands lying adjacent to the water or meandered
shore line of the surveys, which would prevent purchasers from entering
long narrow strips of land, and thereby secure an exclusive monoply of
extended coast lines and of the more valuable lands bordering thereon.
In most instances deputy surveyors state in their returns that these
non-mineral lands are valueless except for fishing and cannery pr-
poses, and there appears to be no reason why there should not be
included in those portions of the surveys lying back from the water
valueless mountain lands as well as level lands which are valueless for
fishing purposes.

If this survey was objectionable in no other particular than those
aoove ruentioned it might be suspended with the right of amendment,
but there appear to be reasons why it should be wholly rejected.

With reference to the improvements upon and occupancy of the land
claimed, the deputy makes.the following statement:

The improvements consist of the four large barrabarries on. the right bank of the
creek, and the different barrabarries and sheds along the beach as designated on the
plat, valued at $200.00.

The laiiant is in possession and has used the place for several years as a station
during the fishing season.

The record fails to show that an applicationwas made to-the e officio
surveyor-general for this survey wherein "the character, extent, and
approximate value of the improvements' alleged to be owned by
claimants are required to be shown by verified affidavit prior to the
execution of said surveys, as is directed to be done by paragraph one
of the regulations of June 3, 1891. It would appear that the survey
was made without such application, since the entire deposit for the cost
of the survey was made subsequent to the completion of the field work,
Surveys and deposits made in such manner are not authorized by law
or regulations.

The record does not show -,whether the improvements upon the land
included in the survey were placed there by claimants or whether they
were made by others. Though the claimants, as stated by the deputy,
have for several years been using the tract in question as a fishing
ground or station, during a portion of each year, it does not appear
that they' had, up to the time of the survey, placed thereon improve-
ments of such character and value as would indicate permanent occu-
patiou of the land for the purpose designated in section 12 of the act
of March 3, 1891.

For the foregoing reasons the decision of your office rejecting survey
No. 118 is hereby affirmed.
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'CIRCULAR PRESCRIBING RULES AND REGULATIONS FOR MAKING
SELECTIONS OF LAND IN THE STATES OF MONTANA, NORTH DAKOTA,
SOUTH DAKOTA, AND WASHINGTON, UNDER THE GRANTS TO SAID
:STATES.*

DEPARTMENT OF THE INTERioR,
GENERAL LAND OFFICE,

Wlashington, D. C., May 27,1891.

The Registers and the Receivers of U. S. Land Offices
in ionta-na, North Dakota, South. Dakota., and Wlrashington.

GENTLEMEN: Te following rules and regulations are prescribed for
making selections of land in the States of Montana, North Dakota,
South Dakota, and Washington, under the provisions of the acts of
Congress of February 22, 18S9 (25 U. S. Stat., 76), entitled "An act to
-provide for the division of Dakota into two States and to enable the
people of North Dakota, South Dakota, Montana, and Washington to
form constitutions and State governments and to be admitted into the
Union on an equal footing with the original States, and to make dona-
tions of public lands to such States," and of February 28, 1891 (U. S.
Stat;, 51st Cong., Sess. II, p. 796), entitled "An act to amend sections
twenty-two hundred and seventy-five and twenty-two hundred and
'seventy-six of the Revised Statutes of the United States providing
for the selection of lands for educational purposes in lieu of those
-appropriated for other purposes."

Section 10 of the act of February 22, 1889, provides:
-That upon the admission of each of said States into the Union sections numbered

tSixteen and thirty-six in every township .... and where such sections, or any parts
ithereof, have been sold or otherwise disposed of by or under the authority of any act
of Congress, other lands equivalent thereto, in legal subdivisions of not less than one-
-quarter section, and as contiguous as may be to the section in lieu of which the same
is taken, are hereby granted to said States for the support of common schools, such
indemnity lands to be selected within said States in such manner as the legislature
miay provide, with the approval of the Secretary of the Interior.

,Said section contains the following proviso:

That the sixteenth and thirty-sixth sections embraceduin permanent reservations
for national purposes shall not, at any time, be subject to the grants nor to the
indemnity provisions of this act, nor shall any lands embraced in Indian, military,
or other reservations of any character be subject to the grants or to the indemnity
provisions of this act until the reservation shall have been extinguished and such
lands be restored to, and become a part of, the public domain.

Section 11 relates to the sale and leasing of the lands granted in the
-sections 16 and 36, and provides:

And such land shall not be subject to pre-emption, homestead entry, or any other
-entry under the land laws of the United States, whether surveyed or unsurveyed,
-but shall be reserved for school purposes only.

The proviso to section 10, and the portion of section 11, above cited,
in so far as they are in conflict with sections 2275 and 2276, Revised

*Not heretofore reported.
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Statutes of the United States, as aended by the act of February 28,
1891, are superseded by the provisions of said amended sections, and
the grant of school lands provided for i the act of February 22, 1889,
should be administered and adjusted in accordance with the later legis-
lation, (12 L. D., 400).

Section 2275, Revised Statutes, as amended by the act of February 23
1891, grants to the several States and Territories as indemnity for sec-
tions I and 36, inds of equal acreage with those lost, to be selected
anywhere within the State or Territory where such losses occur, in the
following cases, viz:

1. Where sections 16 or 3G, or any portions thereof, have been settled
upon prior to survey, under the provisions of the pre-eniption or home-
stead law.

2. Where such sections are mineral lands, or are included within any
Indian, military, or other reservation, or are otherwise disposed of by
the United States.

3. Where sections 16 or 36 are fractional in quantity, or where one
or both are wanting by reason of the township being fractional, or from
any natural cause whatever.

Section 2275 contains the following-provisos:
Where any State is entitled to said sections sixteen and thirty-six, or where said

sections are reserved to any Territory, notwithstanding the same may be mineral
land or embraced within a military, Indian, or other reservation, the selection of such
lands in lieu thereof by said State or Territory shall be a waiver of its right to said
sections. It is alse provided: That nothing herein contained shall prevent any State
or Territory from awaiting the extinguishment of any such military, Indian, or other
reservation and the restoration of the lands therein embraced to the public domain
and then taking the sections sixteen and tirty-six in place therein; but nothing in,
this proviso shall be construed as conferring any right not now existing.

Said section further provides:
And it shall be the dty of the Secretary of the Interior, without awaiting the

extension of the public surveys, to ascertain and determine, byprotraction or other-
wise, the number of townships that will be included within such Indian, military,.
or other reservations, and thereupon the State or Territory shall be entitled to select
indemnity lands to the extent of tvo sections for each of said townships, in lieu of
sections sixteen and thirty-six therein; but such selections may not be made within
the boundaries of said reservations.

Section 18 of the act of February 22, 1889, relates to mineral lands,.
and to indemnity for sections 16 and 36 found to be mineral. This class
of indemnity is also provided in the later general act above referred too
and instructions in relation thereto will be found on page 4 of this,
circular.

Section 19 of the act of February 22, 1889, provides:
That all lands granted in quantity or. as indemnity by this act shall be selected

under the direction of the Secretary of the Interior, from the surveyed, unreserved,
and unappropriated public lands of the United States within the limits of the
respective States entitled thereto. And there shall be deducted from the number of
acres of land donated by this act for specific objects to said States the number of
acres in each heretofore donated by Congress to said Territories for similar objects.
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1. Under the provisions of the foregoing acts where either of the sec-
tions 16 or 36, or any parts thereof, have been sold or otherwise disposed
of in the Iianner indicated above, the State will be entitled to select an
equal quantity of land in lieu thereof. The selections must be made of
surveyed agricultural, non-mineral lands, in legal subdivisions, accord-
Ing to the approved township plats on file at the time.

2. The selections should be made by the Governor or by any agent
duly appointed, acting under the authority of the legislature of the State,
evidence of whose right so to act must be filed in the local offices and
in this office.

3. The law allows selections to be made of surveyed lands, lwhether
offered or unoffered; but no selection is admissible of lands to which a
valid pre-emption or other claim shall be legally established, nor of any
land which is, or may be, reserved from sale by any law of Congress, or
proclamation of the President of the United States; nor of land which
is reserved or withdrawn front market for any purpose, nor of mineral
land. The character of the selected lands will be determined under the
rules existing as to agricultural land entries. Iii all cases the selected
tracts must be covered by non-mineral affidavits made by the duly
appointed selecting agent, or by an agent appointed by the selecting
agent for the purpose, and if by the latter, evidence of his appointment
should accompany the affidavits.

4. The lists of selections under the several grants should have a
regular, but separate and distinct, series of numbers commencing with
number one. In the case of school-land indemanity selections, the selected
tracts on the one side must be connected with specific bases of exactly
the same quantity on the other side. Respecting the method of so
balancing the selections, you are referred to the circular letter from this
office of July 29, 1887, page 124 of the Commissioner's annual report for
1887, vhich was sanctioned by the Departmnent in the case of Melvin,
et at. v. California (6 L. D., 702), and is now applicable to your districts.

5. I presenting selections of indemnity lands, based on sections six-
teen and thirty-six, or portions thereof, found upon survey to be in the
occupancy and covered by the improvements of an actual l)re-emption
or homestead settler, whose settlement was ade before the survey of
the land iii the field, the State may proceed in one of two ways to have
its rights defined:

First. By proving such occupation at the date of survey, and ip to
the time of the selection, by the testimony of at least two respectable
disinterested witnesses. In such instances the qualifications of the
alleged pre-emptor or homesteader must be shown, and also the occu-
pancy and improvemnents as to each subdivision used as the basis of
selection.

Second. By relying on the proofs of pre-emption and homestead settlers
claiming by virtue of settlement prior to survey, after entry by them.
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The validity of such basis of selection would depend upon the establish-
ment of the fact of such settlement before this Department.

6. In making selections founded on deficiencies in the school sections
the bases should be carefully described in the list of selections, by sub-
divisions, section, township and range, or by fractional townships, where
the school sections are entirely wanting.

7. The language of the law is plain as to the quantity of indemnity
lands that may be selected in lien of lineral lands upon a deternina-
tion of their mineral character, and respecting such determination the
following is prescribed:

First. A determination by the Secretary of the Interior, or a decision
by this office, or by the local officers, which has be ome final'under the
Rules of Practice, that a portion of the smallest legal subdivision in a
section numbered 16 or 36 is mineral land, will place the entire subdi-
vision in the class of bases that may be-used in selections of land as
indemnity.

Second. All the lands in said sections 16 or 36, returned as non-
mineral, must be presumed to be school lands, for the purposes of this
act, until the presumption is overcome in the manner hereinafter in-
dicated. The bare return of lands as mineral by the surveyors-general
will not be regarded as conclusive in classifying them as mineral, the
returns of the deputy-surveyors as to the character of the land surveyed
having been found in many cases to be indefinite or erroneous.

Thir d. I the absence of a decision by this Department that land in
a school section is either mineral or non-mineral in character the State
may proceed as follows:

(a) By applying to this office, through the proper district office, where
the land has been returned as non-mineral, for a certificate that the land
was rightly so classed. Such certificate will determine whether the
reservation for schools took effect upon the lands in place so as to place
it beyond attack by mineral claimants. Notice of such proceeding must
be given by publication and posting in the manner prescribed by the
Rules of Practice.

(b) By proceeding to prove land which has been returned as mineral
to be i fact non-mineral, in the manner prescribed in circulars N" of
September 23, 1880, and October 31, 1881.

(c) By relying upon the record for indemnity whei e lands have been
entered as mineral. Where the State authorities hav e information that
the mineral character of tracts in sections 16 and 36 is shown by evidence
in this office, a list thereof may be sent here through the proper district
office, to determine whether they may be used as bases for selections.
If the decision should be in the negative, the character of s uch tract may
be determined under the procedure indicated in the first and second
subdivisions of this paragraph.

S. The remaining grants made by the act referred to are as follows,
and the rules prescribed in numbered paragraphs 3 and 4 are also appli-
cable to the selections of' these.
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9. By section 12 there are granted for the purpose of erecting public
buildings at the several capitals for legislative, executive, adu judicial
purposes, 50 sections (32,000 acres).

10. Section 14 vests i the States of Montana, North Dakota, and
South Dakota, the lands granted to thei respectively by the act of
February 18, 1881, for university purposes, viz: Seventy-two sections
to each, (46,080 acres) and provides that any portion thereof remaining
unselected may now be selected.

11. Section 15 vests in the State of South Dakota, the lands granted
by the act of March 2, 1881, for a penitentiary, together with the build-
ings thereon, and any unexpended balances of the $30,000 heretofore
appropriated for that purpose, and extends like grants for the sane
purpose to the States of Montana, North Dakota, and Washington.

12. Section 16 grants to each of the said States, except South Dakota,
for the use and support of agricultural colleges therein, 90,0(10 acres,
and to South Dakota, 120,000 acres.

13. Section 17 provides that in lieu of the grant for internal improve-
ments by section 8 of the act of September 4, 1841, and also in lien- of
any claim for swamp or saline lands, the following amounts are granted
for the purposes specified, viz:

To the State of Montana:
Acres.

For a school of mines ..................................................... 100, 000
State Normal schools. -...................... ......... ........ 100, 000
Agricultural colleges, in addition to the amount hereinbefore granted . 50, 000
State reform school--nO ................................................ 50, 000
Deaf and Dumb Asylum .------------------------------------------ 50, 000
Public buildings, in addition to the amount hereinbefore granted .-..... 150, 000

Total a nom t-............................... ..... 500, 000

To North Dakota and South Dakota, each:
Acres.

For the school of mines ------------------.. -------.-.. -..-........... 40, 000
Reform school -- ........ 40, 000
Deaf and Dumb Asylum ..-....-----...-- 40, 000
Agricultural college ........................................... I..........-- 40, 000
University ...................-......-.. . ........................... 40, 000
State normal schools .-.......------....--------------- 80, 000
Public buildings at the capital .....---------.-------------- 50, 000
For such other educational and charitable purposes as the legislature may

deter m ine .................. .................. ......................... 170 000

Total amount-.---- --- --....... ........... ................ 500, 000

To te State of Washington:
Acres.

Scientific school ...........-........-................................. 100, 000
State normal schools .- .............. 100, 000
Public buildings in addition to grant hereinbefore made ----------- ....... 100, 000
State charitable, educational, penal, and reformatory institutions .......... 200, 000

Total amount .........-........................ ........ 500, 000
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These instructions are also applicable to all States and Territories,
except the State of Nevada, which has a grant in quantity, and Alaska
for which no reservation of public lands has been made.

Very respectfully,
W. MAL. STONE,

Acti??g Commissioner.
Approved:

GEO. CHANDLER,
Actingq Secretary.

STATE SELECTIONS-ACTS OF FEBRUARY , 1889. AND FEBRUARY
28, 1891.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washlington, .D. ., June 17, 1897.
Registers and Receivers of U. S. Land Offices

in Montana, North iDacota, South. Dahota and Washington.
GENTLEMEN: Circular of' May 27, 1891, prescribing rules and regu-

lations for making selections of lands under the rovisions of the acts
of February 22, 1889 (25 Stats., 676), and February 28, 1891 (26 Stats.,
796), is revoked in so far as it provides for the issuance of a certificate
by this office that school sections returned as non-mineral were rightly
so classed (page 4, paragraph 7, third subdivision (a) ).

BINGER 1HERMANN,
Commissioner.

Approved:
C. N. BLISS,

Secretary.

AGRICULTURAL ENTRY-MINING CLAIM-CHARACTER OF LAND.

MACKALL ET AL. v. GOODSELL.

The non-mineral character of a tract of land having been determined as the result
of a hearing had on that issue, the Department is notjustified in ordering another
hearing oii the same issue, in the absence of a clear showing of development
made since the prior hearing, such as, if supported by the evidence at the hearing
applied for, would clearly demonstrate that since such prior hearing mineral has
been discovered in such quantities, and by su ch thorough work on the premises,
as to overcome the effect of the previous judgment as to the character of the land.

Secretary Bliss to the Commissioner of the General Land Office, June 22,
(W. V. D.) 1 1897. (P. J. (.)

This is an application for a hearing to determine the character of the
land in lots 1 and 2, Sec. 26, T. 10 N., R. 9 E., Sacramento, California,
land district.

Inasmuch as it is disclosed by the records of this office that the
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question as to the character of this particular tract of land has been
the subject of contention for about thirty years, it may not be amiss to
briefly recite its history.

The offieial plat was filed in the local office on June 16, 1866, and
shows this tract to be returned as agricultural in character.

In August, 1866, one Allen T. Gray filed a pre-emption declaratory
statement for this and other lands, claiming ettlemient in 1856. A
protest was filed against this filing alleging the land to be mineral in
character, and in June, 1871, your office affirmed the judgment of the
local office sustaining this charge. It appears, owever, that but a
part of the land was thus charged, and Gray was, allowed the privilege
of having a segregation survey made. Failing to do this, his final proof
was re jected by your office in February, 1881, and it appears his pre-
emption filing was then allowed to lapse. In December, 1881, he made
application to make homestead entry of the land, which was allowed.

In April, 1892, Mildred L. Goodsell, the defendant in this case, filed
a protest against Gray's entry, alleging-abandonment; and this charge
was sustained. At the same time she filed her homestead application
for the land.

In October, 1892, A. S. Bosquit et al. attempted to make mineral
entry of the land, but the application was rejected because of.Goodsell's
contest against the heirs of Gray. The mineral applicants appealed
from this decision, and also filed the relinquishment of the Gray heirs
to the tract, when the record was forwarded to your office, and by letter
of April 10, 1893, you affirmed'the action of the local office in the mat-
ter of the contest between Goodsehl and the heirs of Gray. You ordered
a hearing, however, to determine the character of the land, a preference
right being given to Goodsell in case the laud should be adjudged to
be non-mineral. The hearing was accordingly had, and the local offi-
cers decided the land to be non-mineral. On appeal your office affirmed
their judgment, and by departmental decision of December 5, 1895, the
concurring judgments below were affirmed; and on April 6, 1896, a
motion for review was denied.

In said departmental decision of April 6, 1896, the testimony of the
several witnesses on both sides of the controversy is gone into at great
length, and seems to have been given very careful consi(leration.

It appears that on May 12, 1896, Goodsell's homestead application to
enter the land in controversy, and others, was allowed, and on the fol-
lowing day she gave notice of her intention to submit final proof on
June 25th following. On that day J. P. Mackall,'and others, appeared
and filed a protest against said proof, alleging that he and his asso-
ciates are the owners and in possession of the tracts by reason of a
placer mine location made on the same on June 10, 1896. He recites
the former adjudication and states that between the date of the former
hearing (July 20, 1893)

and down to the. present time; portions of said lots 1 and 2 have been mined upon,
prospected and developed by different parties, affiant and his co-owners among the
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number, with the result that the land is, as a present fact, more valuable for mining
and for the mineral therein contained than for agricultural purposes; that the
character of the land, by virtue of said mining, prospect and development work, has
changed in favor of its mineral character since July, 1893;

that the protestant and his co-owners enjoy facilities and privileges for
working sail placer mine that the former protestant did not; that they
have secured the use of water, the right of drainage, etc. They state
that work has been done on the Pelton placer mining claim, which
adjoins the tracts in controversy, since 1893, and "that the mining
work done upon said lots 1 and 2 has demonstrated the land to be more
valuable for mineral thait for agricultural purposes "; that affiant has
worked from the Pelton placer mineworkings over and beyond the line
dividing lots 1 and 2 from the Pelton and found gravel in laying quan-
tities; and
that drifts have also been run. by afflaut and others and gravel extracted from said
drifts, working from the Dividend (Pelton) side and beyond the boundary thereof
to points o the Mackall placer and the land in controversy, the prospects from
which and results obtained thereby justify affiaut in believing that the lachall
placer mine is very valuable for the gold thereii contained.

There are some other allegations contained in this protest, but they
are not deemed of vital importance in decidiug the question that is
presented.

The protest is corroborated by one Hodgkin, who says that he is the
owner of the Dividend placer mine, which is said to be the same as
the Pelton; tat it is situated east of the land in controversy; that he
knows the nature and character of said land;
that the channel running through the said Dividend placer mimie extends into and
passes through the greater part of the said above described land claimed by Mildred
L. Goodsell, so far as I can ascertain;

that where he has been working in the Dividend placer mine is about
twenty five feet from the line of the above described land; and "that
from my acquaintance with the above desciibed land I believe it to be
much more valuable for mineral than for any other purposes."

Coval, another corroborating witness, says that he has been engaged
in mining on adjoining land,
and (lid mine on a part of the above described land in the winter of 1895-6, as ore-
nan for Dividend Mining Company, and the operations of mining have resulted in
obtaining gold in large paying quantities, and beyond aiy doubt now in my mind
the channel carrying gold in paying quantities extends into and through said above
described land.

He is positive that the channel rns into and through the lands
included in the homestead entry; says he was a witness for the home-
stead claimant in the former hearing but did not think at that time
that the pay channel extended into the land in controversy, but has
found that he was under a wrong impression, from actual workings, and
pcan now testify understandingly that said pay channel does extend
through said above described homestead lands."
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Upon consideration of this protest the local officers declined to order
a, hearing, and held that the agricultural claimant should submit her
proof. On appeal your office affirmed this action and dismissed the
application for a hearing; whereupon the protestant appealed to the
Department.

It will be observed from the above statement of the history of this
tract that as a result of the hearing before the local officers in the first
contest against Gray's pre-emption filing, a part, at least, of the land
in controversy was adjudged to be agricultural in character, and the
order in that case was that Gray should make a segregation survey of
the land shown to be mineral. To what extent the ground was found
to be valuable for mineral does not appear by anything before this
Department.

It would appear that Gray still continued to hold the land under his
pre-emption filing until February, 1881, when the final proof he had
submitted was rejected. Again, in 1884, he was permitted to make
homestead entry, which was contested by Goodsell on the ground o f
abandonment. Subsequently came the contest of Bosquit and others
against her, distinctively alleging the ground-to be mineral in charac-
ter, and the question was tried with the single end in view, apparently,
of proving its mineral character. There were concurring conclusions
all along the line holding that this charge was not sustained.

In view of all this, the Department would not be justified in ordering
a hearing upon this same charge, unless it is based upon a distinct
showing of development made since the prior hearing, such as, if sup-
ported by the evidence at the hearing applied for, would clearly demon-
strate that since such prior hearing mineral has been discovered in such
quantities, and by such thorough work on the premises, as to overcome
the effect of the previous judgment as to the character of the land.

The protest and corroborating affidavits do not, in my judgment,
show that the work done and results accomplished on the land in con-
troversy, warrant a further hearing in the premises.

It will be observed that there is no claim made by either the protes-
tant or his witnesses that any systematic or thorough work has been
done on the ground in controversy by which it has been developed that
there is valuable mineral therein. It would appear that they rely
almost entirely upon work that has been done in the Dividend or Pelton.
placer, which adjoins this, as a basis for their statement that they
believe the land in controversy to be valuable for mining purposes.
This is not sufficient, where there has been a prior determination as to
the character of the land.

The statements made as to the mineral character of the ground are
chiefly the opinions of the parties making them as to what may be
found by future development. The showing required is one dealing
with what has been found as the result of present development.

Your office judgment is therefore affirmed.
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HOMESTEAD ENTRY -DESERTED WIFE-RESIDENCE.

JENNIE W. LINDSEY.

A deserted wife who secures the canjcellation of her husband's homestead entry, and,
as the head of a family, thereafter makes a homriestead entry of the and, is
entitled, on final proof, to credit for her residence on the land prior to te date
of her hnsband's desertion.

Secretatry Bliss to the Commissioner of the Genes al Land (<ice, June 22,
(W. V. D.) 1897. (E. B., Jr.)

The land involved in this case is the NE. - of section 27, T. 31 S., R.
66 W., Pueblo, Colorado. land district.

John H. Lindsey made homestead entry No. 5077 therefor December
28, 1887, which, after being contested by Jennie W. Lindsey as his
deserted wife, was canceled by your office July 5, 1895. Thereupon
Jennie W. Lindsey, as the head of a family, made homestead entry No.
9038, July 30, 1895, for the. tract above described, submitted final proof
September 17th following, and received final certificate No. 3103 for the
land October 8, 1895. The papers in the case having been transmitted
to your office, it was there held, February 5, 1896, that TMrs. Lindsey
could not claim the benefit of residence on the land prior to January 15,
1893, when her husband deserted her, and that she woild be required
to reside upon and cultivate the land for the period of five years after
the date of such desertion.. She appeals from this decision, contending
that she is entitled to have credit for her residence on the land with
her husband prior to the date of his said desertion.

It appears that she commenced to reside with her husband upon the
land in March, 1888, and resided there, thence, continuously, until
March 15, 1892, whel by reason of sickness and upon the advice and
direction of physicians, she went to her father's home in Pennsylvania
and was compelled to remain there on account of continuous sickness
until about January 23, 1894, when she returned to the land, upon which
she has resided ever since, her only subsequent absences having been
at intervals while engaged i teaching school in the city of Trinidad,
only a few miles from the land, in order to earn a support for herself
and her infant daughter.

In the case of Maggie Adams, a deseited wife (19 L. D., 242), citing
Bray v. Colby (2 L. D., 78), it was held that upon the cancellation of
her husband's entry at her instance, she might make entry for the land
involved, as such wife, "and be given credit i her final proof for the
time she has resided upon the land." These cases are conclsive of the
ease at bar in favor of the contention of the appellant.

The decision of your office is accordingly reversed. Mrs. Lindsey
will be credited with her residence on the land prior to the time of her
husband's said desertion.
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TOWN LOT-OCCUPANCY-TRESPASS.

AMICKi . CARROLL.

Occupancy of a towI lot acquired through trespass, anld the wronlgful dispossession
of a prior occupant, will not defeat the right of such occupant to a deed, though
the trespasser may be the sole occupant at date of the townsite entry.

Secretary Bliss to the Commissioner of the General Land Office, June 22,
(W. V. D.) 1897. (G-. C. R.)

This case involves lot 3, block 22, Newkirk, Oklahoma Territory (Enid
land district), and is here on appeal by Lewis L. Amick from your office
decision of July 13, 1896, awarding said lot to Benjamin F. Carroll.

The record discloses the following:
On February 5, 1894, Benjamin F. Carroll filed his application before

the townsite board of trustees for a deed to said lots alleging that he
took possession of the same on the 26th day of September, 1893, and
had occupied it ever since, having improvements thereon of the value
of $100, was dily qualified, etc.

On March 15, 1894, Lewis L. Amick filed his application for a deed to
said lot, alleging his qualifications, etc., and that he was entitled to the
same.

At the hearing, which was had before the trustees, December 7, 1894,
it was shown that on September 25, 1893, Amick purchased the lot from
a former occupant, one Metz, or Mitts, who claimed to have exclusive
possession of it, giving in exchange therefor a horse, which cost him
$35. With the lot, he purchased a tent, then erected thereon, and with
the tent lie also purchased its contents-bunk, cooking stove, cooking
utensils, etc. He slept in the tent the night of September 25, and took
his meals there; on the next day, he started to his home in Kansas to
prepare for moving to the lot, and to make it his home and place of
business (conducting a feed store). During his absence, he permitted
one Thompson to stay in the tent, giving him directions to care for the
tent, lot, etc. He returned to the lot in about one week, and found that
Thompson- had built a small house thereo. He at once paid Thompson
for it. He also discovered that Carroll had put a tent on the lot during
his absence. He again went back to Kansas, and on his return he dis-
covered that his house had been moved off the lot; he put it back again.

It appears that on September 26, the day after Ainick made set-
tlement, Carroll stretched his tent on lot 2, southeast of Amick's tent.
Finding by a survey that his tent was placed on a lot he could not get,
Carroll, about September 29, and during the absence of Amick, moved
his tent on lot 3, the one in controversy. At that time, he knew this
lot was occupied by somiie oe, the tent being there, and, in all proba-
bility, lie knew it was Amick's tent. Thereafter, Carroll continuously
occupied the lot, and was an occupaint on the clay (January 20, 1891,)
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the townsite entry was made, having built thereon a half dugout and
half sod house, and a sod stable for his horses.

When Amnick first settled ol the lot, he was not certain which way it
and the adjacent lots faced-whether east and west, or north and south;
a survey showed the lot to face south, but in either case his tent was
on lot 3, as testified by him. The finding of your office in this respect
was erroneous.

The townsite trustees state that Carroll's testimony "was evasive
and insincere, clear up to his last answer, which was a direct violation
of the truth." The record justifies this statement. Amick's house, as
above shown, was twice moved from the lot; both times probably by or
under the directions of Carroll. On his first examination, be positively
denied doing it, or of knowing who did it; a witness then came on the
stand, and swore he saw Carroll moving the house. After this, Carroll
again took the witness stand, and admitted it, claiming he was "both-
ered" when he first testified. His. testimony throughout his whole
examination is so evasive and unreasonable as to cast a doubt upon all
his testimony relating to disputed questions of fact, except wherein
such testimony was corroborated by other witnesses.

After Carroll had obtained possession of the lot in the manner above
shown, Amick notified him to quit possession; this notice Carroll
ignored, and Amick brought snit for possession; the suit was dismissed
at the instance of Amick's attorney, because of the absence of an
important witness.

Your office erroneously finds that Ainick did not notify Carroll to
leave the premises.

The entry of the land for townsite purposes was made "for the sev-
eral use and benefit of the occupants thereof." Upon the date of that
entry (January 20, 1894,) Carroll was the sole occupant, but the evi-
dence shows that such occupancy was obtained by trespassing upon
the kIlown rights of another. Carroll well ijew that Amick's tent
was ol the lot at the time he (Carroll) moved his tent thereon; in the
absence of Amick, he moved the latter's house from the lot in the
night time, and then built thereon a sod house and sod stable.

A recent examination of the townsite plat shows lot 3 to be forty by
one hundred and ninety feet.

Amick (lid not live on the lot after Carroll took possession of it, nor
(lid he make further improvements. In the nature of things, this
could not be reasonablyex)ected of him. For him to have undertaken
to live oil or improve the lot while Carroll was there would have been
to invite constant annoyances, trouble and possible danger.

Tme circumstances and conditions attending the occupancy of a
small lot by hostile competing claimants at the same time are wholly
different from those Which easily permit the occupancy of a quarter
section of land by such claimants, and where it is shown that a first
bona fide occupant of a town lot has, through the wrongful or tortious
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acts of another, lost possession of; or has been ousted fron, his right-
ful occupancy of the lot, which by unjustifiable and illegal means has
been reduced to the occupancy and possession of the trespasser, the
wrong doer will not be permitted to profit by, his nlawful acts.
Although the trespasser may be the sole occupant of the lot at date
of the towusite entry, he will not be permitted to receive his. deed
therefor; le can not be held as a bona fide occupant. Having been
wrongfiully dispossessed of the lot and thereafter unable to obtain pos-
session tereof, Amick's occupancy will be considered as unbroken from
the date of his first entry thereon.

The decision appealed from is reversed. The lot in question will be
deeded to Amick.

RIGHT OF WAY-ACTS OF MARCH 3, 1891, AND MAY 14, 1896.

H. W. O'MELYENY.

The right of way acts of March 3,1891, and May 14, 1896, differ so widely in the
character of the estate granted, as well as in the uses to which the right of way
may be devoted, and the extent thereof, that an application can not properly be
allowed on the two acts taken together; the permission must rest either upon
one act or the other.

Secretary Bliss to the Com)mvissioner of the General Land Office, June 23,.
(W. V. D.) 1897.

With your letter of April 6, 1897, you submitted the application and
acconpanying documents, filed by H. W. O'Melveny, trustee, etc', ask
ing for permission to use right of way under the act of May 14, 1896 (29
Stat. , 120). You recommend tat the petmission desired be given and
the accompanying map be accordingly endorsed.

The application is couched in the following language:

I hereby make application for a right of way over the lands described in the map
hereunto attached, said right of way to be twenty-five feet on each side of the central
line of the proposed ditch and conduit, as designated upon said map, in accordance
with the provisions of the act of Congress approved March 3, 1891, 26 Stat., 1095,
and the act of Congress passed May 14, 1896, and under the rles and regulations
concerning rights of way for canals, ditches and reservoirs over the public lands
and reservations, for the purpose of irrigation and development of water power,
approved Feb. 20, 1894.

The certificate on the map accompanying the application contains
this statement:

And I further certify that the right of way for said canals and reservoirs is desired
for the purpose of supplying agricultural communities with water, and for purposes
of irrigation and for the purpose of generating electric power and for no other pur-
poses whatsoever.

The two acts of March 3, 1891 (26 Stat., 1095), and May 14, 1896
(29 Stat., 120), are so different in the character of estate or permission
therein provided for, as well as in the uses to which the right of way
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may be devoted and the extent of such right of way, that no permission
or grant can be sanctioned which is based upon the two acts. The per-
mission granted must rest either upon one act or the other.

The right of way named in the act of May 14, 1896, is only author-
ized " for the purposes of generating, manufacturing, or distributing
electric power." Since your letter Mr. O'Melveny and his associates,
through their attorney, Mr. D. A. Chambers, have signified their desire
to confine the application in this case to the act of May 14, 1896, and
have stated that the right of way is desired " for the purposes of gen-
erating, manufacturing, or distributing'electric power."

The fact that the application and accompanying documents asked
more than can be granted, is no reason for the entire rejection thereof.
I have granted the permission authorized by the act of May 14,1896, "for
the purposes of generating, manufacturing, or distributing electric
power," and have denied the application in other respects.

HOM ESTEAD-SECOND ENTRY-COMMUTATION-SOLDIERS' HOMESTEAD.

WILLIAM A. ATOIIINSON.

The commutation of. a homestead entry prior to the passage of the act of March 2,
1889, defeats the right to make a second entry under section 2, of said act.

There is nothing in section 2304 R. S., which authorizes a soldier to make a home-
stead entry who has perfected an entry under the provisions of the general act.

Secretary Bliss to the Commissioner of the General Land Office, M1ay 13,
W. V. D.) 1897. (J. L. MCC.)

William A. Atchinson has appealed from the decision of your office,
dated July 23, 1895, rejecting his application to make homestead entry
for the SE. i of Sec. 34, T. 12 N., R. 19 W., Los Angeles land district,
California.

The ground of said decision appealed from was, that Atchinson had
previously (on January 29, 1866,) made a homestead entry, which he
had (on June 23, 1868,) commuted and paid for with a military bounty
land warrant; for which patent has since issued (on November 2, 1868).

Atchinson contends that the second section of the act of March 2,
1889 (25 Stat., 854), permits him to make another homestead entry,
inasmuch as he has not "had the benefit of the homestead act," and
has not perfected title by living on the land for five years.

The opportunity was afforded him to obtain the land by living upon
it for five years, but he chose not to avail himself of that opportunity,
and commuted his entry to cash-which is held by the Department to
be equivalent to perfecting an entry under the homestead law. (Frank
J..Lipinski,13 L. D., 439; ilappel v. Hamline, 21 L. D., 283; and many
other cases.)

Atchinson contends that his former entry was a "citizen's home-
10671-VOL 24-36
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stead," and that he is entitled in addition to a "soldier's homestead
entry."

When he made his former entry he was entitled, by virtue of having
been a soldier, to certain advantages: (1) he might have filed his claim
through an agent (. S. 2309); and (2) he might'have had his term of
service in the army (if not exceeding four years) deducted from the
period of residence required under the homestead laws (R. . 2305).
He was entitled to these advantages in connection with one entry; but
there is no law granting him a "soldier's homestead entry" in addition
to a "citizen's homestead entry."

The decision of your office was correct, and is hereby affirmed.

DESERT LA-NDS-ACT OF AUGUST IS, 1894.

STATE OF WYOMING.

A relinquishment on the part of the State of desert lands included in a contract
made under section 4, act of August 18, 1894, to be effectivei must be executed by
the officers designated by the State legislature to manage and dispose of said
lands.

Under the provisions of said act, the departmental regulations thereuuder, and the
terms of the State act, the maps, and lists of selections shown thereby, are
properly authenticated by the signature of the chief clerk of the State board of
land commissioners.

Secretary Bliss to the Commissioner of the General Land Office, June 25,
(W. V. D.) 1897. (J. I. P.)

By your office letter "F" of the 15th instant you submitted for my
consideration certain papers purporting to be relinquishmeuts of cer-
tain lands signed on behalf of the State of Wyoming, by the chief
clerk of the board of land commissioners of said State, in pursuance of
a resolution of said board authorizing him to sign the same. The tracts
involved are the SE i and the S i SW J, See. 25, T. 52 N., R. 97 W. of
list 1: and lot 3, Sec. 7, T. 52 N., R. 95 W. of lists 2 and 4. The lists
and maps showing these tracts have been heretofore approved by the
Secretary of the Interior and the contract embracing them. has been
executed by the Secretary of the Interior and the governor of said
state, and approved by the President. All of said proceedings having
been had Lnder the provisions of section 4, of the act of August 18,
1894 (28 Stat., 372-422), known as the Carey act.

For reasons stated in your said office letter " of the 15th instant,
you express doubt as to the validity of said relinquishments and ask
instructions in regard to them.

In reply you are advised that the act of the legislature of the State of
Wyoming, approved February 14, 1895, accepting the provisions of the
Carey act, provides, in section 2 thereof, that "the selection, manage-
ment and disposal of said lands" shall be vested in the State board of
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land commissioners, as constituted by section 3 of article 18 of the con-
stitution of the State. Section 3 of said act designates the governor of
the State as president of said board and provides that "it shall be his
duty to sign all contracts, papers and documents that shall be'approved,
made or directed by said board."

The authority vested in the Board of Land Commissioners by said
act "to select, manage and dispose of said lands" cannot be delegated
by it, unless the provisions of said act expressly authorize such dele-
gation.

A relinquishment of said lands to the government can only be made
under the authority vested in the board to "dispose' of said lands.
After careful examination I have been unable to find in said act any
express provision that authorizes said board to delegate that authority.

There is a provision in section 6 of said act which prescribes the
duties of the chief clerk of the board of land commissioners, that e
shall " do any and all work required by the board in carrying out the
provisions of this act." But the "general" terms of that section could
not be construed into an " express" provision authorizing a delegation
of the authority vested in said board to "dispose" of said lands. To
so construe it would be to cause the " general" terms of said section to
govern as against the "express" provisions of sections 2 and 3 of said
act which fix the powers and duty of said board and of the governor
of the State. And such a construction would be in violation of the
rule that "specific provisions relating to a particular subject will gov-
ern in respect to that subject as against general provisions contained
in the same act." (Sutherland on Statutory Constructions Sec. 158.)

I am of the opinion, therefore, that the relinquishments in question
have not been executed by the powers authorized by law to execute
them; that they should be executed by the board of land commissioners
on behalf of the State and signed by the governor of the State as gov-
ernor and e-officio president of the board of land commissioners.

You also, in this connection, request consideration of the former
practice by which the maps of the lands to be segregated and the lists
of the lands have been accepted under the authentication of the chief
clerk who was authorized to select the lands by resolution of the board,
while the signature of the governor has been required only to the
contract.

On that point I desire to state that in my judgment the former prac-
tice which is now in vogue is in strict accord with the provisions of
section 4 of the act of August 18, 1894 (supra), the act of the legisla-
ture of Wyoming accepting the provisions of said act, andlthe regula-
tions of this Department, as found in 20 L. D., 440.

Section 6 of the Wyoming act, above referred to, makes it the duty
of the chief clerk " to prepare and keep for public inspection, maps,
plats etc., of State lands selected; and section 11 of said act provides,
among other things, that "the board shall instruct the chief clerk to
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file in the local land office a request for the withdrawal of the lands
described etc." The lands referred to are those which the state desires
to have segregated.

Paragraph 4 of the departmental instructions found in 20 L. D., page
441 provide that
the maps should bear an affidavit of te engineer who made or supervised the prep-
aration of the map or plan, form 1, page 443; and also of the officer authorized by
the State to make its selections under the act, form 2, page 443.

As it is apparent that the chief clerk, when instructed so to do by
the board, is the officer authorized to make the selections or request
the withdrawal (which is the same thing) of the lands which the State
desires to have segregated under the Carey act, it follows that his sig-
nature to the map is the one contemplated by the regulations of the
Department above quoted, and that it is valid and authoritative. In
addition it may be said that the contract required to be entered into
between the State and the Secretary of the Interior refers to and
identifies the map filed, and that contract is signed on behalf'of the
State by the governor and binds the State to anything that is shown
by the map. It follows, also from what has been shown above that
the lists filed by the chief clerk in the local office requesting the with-
drawal of said lands, which lists are required by the 6th paragraph of
the regulations of the Department (20 L. D., 442) to be filed in tripli-
cate, are valid and authoritative.

The relinquishments transmitted by your office letter "F" of the
15th instant are returned herewith without approval or acceptance,
with instructions to return them to the governor of the State of Wyo-
ming; together with a copy of this letter.

COMMISSIONERS OF TE CIRCUIT COURT-UNITED STATES COMMIIS-
SIONERS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. ., June 25, 1897.
Registers and Receivers, United States Land Offices.

GENTLEMEN: Your attention is called to Sec. 9, act of May 20, 1896,
29 Stat., 184, which provides that the terms of office of all commis-
sioners of the circuit court shall become vacant on June 30, 1897, and
that such offices shall from that day cease to exist.

'This act provides for the appointment of United States commis-
sioners, and prescribes that they shall have the same powers and per-
form the same duties as are now imposed upon commissioners of the
circuit court.

You will, therefore, in the future recognize such United States com-.
missioners as being fully authorized to do any act in connection with
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the disposal of the public lands which could heretofore have been law-
fully performed by commissioners of the ircuit court.

In the event that final proofs have already been advertised to be
made before any commissioner of the circuit court on a date coming
after June 30, 1897, it will be necessary to fix a new date before another
officer authorized to act, and cause a new notice thereof to be published
as though no notice ]iad ever been published; unless the person hold-
ing the office of circuit court commissioner before whom said proof was
advertised to be taken has been duly appointed United States conmis-
sioner, in which event the proof may be taken before hila as such
United States commissioner at the time and place named in the first
notice, without new notice thereof being published.

If you have directed that testimony be taken before any commis-
sioner of the circuit court after June 30, 1897-, tinder Rule of Practice
35, you will at once upon the receipt of this circular proceed to name
another officer authorized to administer oaths before whom such testi-
mony shall be taken at te same or some other convenient time and
place, and notify the parties in interest thereof.

Very respectfully,
BINGEr HERMANN

Commissioner.
Approved June 25, 1897.

C. N. Bl.iss,
Secretary of the nterior.

PRACTICE-APPEAL-TOWN LOT-ADVERSE OCCUPANTS.

UOSn'Y ET AL. v. AVERY ET AL.

A case on appeal, that involIves the rights of several parties appellant, will be
treated as properly before the Department on the whole record, though it may
be alleged that one of the appellants filed his appeal out of time.

A certificate of right issued by the provisional authorities of a towI to a lot claim-
ant, is only to be regarded as pJrima facie evidlence of title, where there is an
adverse claim at the time the case is considered by the townsite board.

Adverse occupants in good faith of a town lot at the date of a towansite entry miy.
be treated, in cases where priority of settlement does not determine their rights,
as joint applicants, and receive a deed jointly, according to their respective
holdings, though such occupants may have filed separate and adverse applications.

Secretary Bliss to the Commissioner of the General Land Office, June 29,
(W. V. D.) 1897. (C. J. W.)

Mary T. Cosby and Joseph D. Cosby (husband and wife) made joint
application to townsite board No. 1, at Guthrie, Oklahoma, for a deed
to lot 13, 'block 57, in said town alleging facts which, prina fuacie, would
entitle them to such (Teed. John N. Parsons, Henry P. Townsley,
Stephen S. Smith and Frank Hecock made separate applications for a'
deed to the same lot. Dillon S.-Avery and Fred Meyer made joint
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application for a piece of land described by metes and bounds, without
reference to any authorized survey, which included a part of lot 13,
blook 57, as indicated by te survey and plant of the town, and subse-
quently and before a second hearing of the case, they filed application
for a deed to lot 13, block 57, in said town of Guthrie. W. S. Smith,
attorney for Charles A. Mathen, filed with said board, on September 23,
1890, a certificate signed by D. M. Ross, acting mayor, granting pos-
session of lot 13, block 57, to said lathen, and asked that leave be
granted him to file an application for Mathen within a reasonable time.

On January 15 1891, the board issued notice to the several appli-
cants, including Mathen, naming February 5, 1891, as the day for hear-
ing their claims. A hearing was had and on April 6, 1891, the board
Trendered a decision (one member dissenting) in which they awarded a
deed to the Cosbys for the entire lot. The decision and record were
transmitted to your office, and on April 28,1895, upon the examination
of the record your office found that some of the parties had not been
served with notice of the hearing, and remanded the case for a rehearing
upon proper notice to all the parties, unless the parties not properly
served before the first hearing should fail to appear, in which event
the record was to be returned to your office for proper disposition of
the ase. The parties were accordingly notified that a hearing would
be had before townsite board No. 6, successors of board No. 1, on July
19, 1.894, and on that day Townsley, Parsons, and Hecock defaulted.
Stephen S. Smith, one of the applicants who had failed to appear at the
first hearing, appeared at the second hearing, and thus restored his
status as all applicalt for a deed. A motion was made to return the
recold without the second hearing, by the Cosbys, which-was overruled
by the board. o testimony was offered, however, except that offered
by the joint applicants. Te town site board, on July 1,1895, rendered
dissenting opinions, each nember of the board taking a different view
and arriving at a different conclusion, These several opinioIIs, together
with the record, were again transmitted to your office, and on May 29,
1896, your office cousidered and reviewed the entire record and awarded
to Avery and Meyer thirty-one feet by twenty-five feet in width of the
back end of said lot and the remainder t Mary T. and Joseph D. Cosby.
'On July 30, 1896, Mary T. and Joseph D. Cosby filed a appeal from
said decision, and on the sae date Mary T. Cosby filed a separate
appeal in which she alleges that the deed should have been awarded to
her solely and iiot jointly to her and her husband, and that it should
have embraced the whole lot.

Ol July 31, 1896, Avery and Meyer filed an appeal from said decision
on various grounds therein stated. On August 11, 1896, your office
decided that the appeal of Avery and Meyer was filed out of time and
notified them that the appeal would not be forwarded with the record.
Avery and Meyer on the 4th of September, 1896, filed a petition for
certiorari under Rules 83, 84 and 85 of Practice, alleging error upon the
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part of your office in holding that their appeal was filed out of time,
and praying that said appeal and the record be ordered up and consid-
ered. Briefs have been filed by counsel on both sides covering both
the appeals and the petition for certiorari. Your office, in fact, for-
warded the appeal of Avery and Meyer as a part of the record in the
case, along with the appeals of Mary T. Cosby and of Mary T. Cosby and
Joseph D. (Dosby. The last named appeals being filed in time bring the
case before the Department, and render necessary an examination of
the entire record, and put in issue the rights of Avery and Meyer.

Under this state of facts it is not necessary to consider the controversy
as to whether or not the appeal of Meyer and Avery was filed one day
too late. The case will be considered as properly before me, with Avery
and Meyer's rights in issue as well as those of the Cosby's, since the
appeals of the Cosbys preserved the status of Avery and Meyer as
parties to the litigation, even if they are not properly appellants.

The separate appeal of Mary T. Cosby requires no lengthy considera-
tion. It is based upon the fact that pending the litigation she obtained
a warranty certificate issued by the provisional authorities of Guthrie
in her name only, and that said certificate is binding and conclusive
upon the other parties, because Avery had notice of her application for
said certificate, and refused to submit his claim for consideration and
her husband consented to its issuing in her name. Such certificate is
only to be regarded as prima facie evidence of title where there is an
adverse claim at the time the case is considered by the townsite board
(Bender v. Shimer, 19 L. D., 363).

In the light of the testimony in this case, the certificate is without
force to affect the rights of Avery and Meyer and the Department will
leave Mary T. and Joseph D. Cosby, who applied jointly for a deed, and
who occupied a part of the lot jointly at the time of the townsite entry,
and have filed joint appeal to adjust their respective rights between
themselves. It is insisted that the record authorized and demanded
that Mary T. Cosby be held to be the first settler upon the lot.. This
contention will be reserved for consideration with the like contention
of Avery that he was the first settler. This is a question of fact, and
before coming to it, a legal proposition isisted upon by both sides,
will be considered.

It is alleged that your office erred in undertaking to divide the lot
between rival applicants for a deed, and the case of McGrath et al. (20
L. D., 542) is cited as authority. In the later case of Woodson et al. v.
Johnson et al. (22 L. D., 102), it was held that townsite boards should
not execute deeds for fractional parts of a town lot, but for the protec-
tion of separate interests therein, may, on joint application, deed to the
several parties jointly the entire lot according to their respective hold-
ings. This is a clear recognition of the fact that there may be more than
one legal occupant of a town lot, and the refusal of the Department to
authorize the execution of separate deeds for fractional parts of a lot is
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an administrative rule, the purpose of which is to remit to the courts,
the actual partition of lots where such partition is not agreed upon by
the parties. This rule may be yet enlarged in the interest of a less
expensive administration of the townsite laws. It is apparent that
there may be different occupants of a town lot, who have valid claims
to different parts of a lot, but who may not agree to apply jointly for
a deed. All applicants who show by proof that they were qualified
settlers and actual occupants in their own right of any part of a town
lot at the date of the townsite entry, in cases where there is more than
one such occupant, should be treated as joint applicants, although they
may not have filed joint applications, and may have filed separate and
adverse ones, if it is adjudged on the final decision of the case, that
they were legal occupants of the same lot at the time of its entry, and
entitled to a deed for their respective holdings.

Such joint occupancy of a town lot can only exist in cases where from
some cause the rule of priority of settlement is not conclusive as to
the rights of the parties. Ordinarily, such priority of settlement, where
occupancy has been maintained, will determine which one of two or
more settlers is entitled to the whole lot, the rule being that settlement
on any part of a lot is notice of an intention to claim the whole lot and
is a segregation of it, but there are instances where this rule is inap-
plicable, and this case would seem to be one. The fact as to which of
the parties,-the Cosbys or Avery-located first on the lot, ol the day
of the opening is left in some doubt, owing to the conflicting testimony;
but if it be conceded that Avery occupied a part of the lot slightly in
advance of the Cosbys, as was the opinion of your office, lie so limited
his occupancy then and thereafter as to amount to an abandonment of
that part of the lot occupied by the Cosbys. The evidence indicates
that his tent was first erected in First street, and afterwards moved
so that it was partially on lot 13. He made selection of a certain plat
of ground, the boundaries and limits of which he undertook to fix for
himself arbitrarily, and which he insisted should control the survey
into lots, blocks, and streets, and not be controlled by the survey.
The plat of ground thus claimed by him was clearly indicated by meas-
urement and stales. It includes a small part of the north end of lot
13, and leaves vacant, and outside his claini, all the south end of the
lot. If after the survey was made and the boundaries of lot 13 were
made clear, Avery had acljusted his claim to the survey, the case might
be different; but long after the survey and platting e continued to
stand on his rights within the staked limits, and substantially dis-
claimed whatever was outside the lat indicated by his stakes. (See
Avery et al v. Freeman et al., 22 L. D., 505.)

The Cosbys were permitted to both occupy and improve all the south
end of the lot, without protest and objection; and Avery and Meyer
are now estopped from changing the character of their claim, so as to
effect the occupancy and improvements of the Cosbys. From the time
of their original location to the time of the hearing in December 1894,
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'the Cosbys have resided on the lot, paid all city taxes and street assess-
ments, and have expended on the lot about $700. It was not until July
19, 1894, five years and more after the original settlement that Avery
and Meyer amended their application for a deed so as to make it an
application for a deed to lot 13, and thus placed themselves in an atti-
tude which would enable them to set up a claim as prior occupants of
a small fraction of said lot, for the lot itself. The character of the occu-
pancy of Avery and Meyer, and their acts indicating what they claimed,
left out all that part of lot 13 occupied by the Cosbys, and they must be
considered as having abandoned it.

Under townsite laws, actual occupancy i person or by a tenant at
the date. of the towvnsite entry is a prerequisite to the acquisition of
title, and will entitle such occupant to a deed, unless the occupancy
appears to be in fraud of the rights of an earlier occupant, whose
occupancy has.continued.

It is manifest that the Cosbys were occupants of part of lot 13,
block 57, oi the 2d day of August, 1890, the date of the townsite entry,
claiming for and representing themselves, and that they had valuable
improvements on the lot, and it is equally clear that Avery and Meyer
were also occupants of a part of it on that day, claiming for themselves,
and with valuable improvements on it. Looking to the incidents con-
nected with the settlement, improvements and occupancy of the
respective parties, I am unable to find that either acted in fraud of
the other's rights, so as to make their actual occupancy on the day
of the townsite entry of no avail.
* Both parties having made valuable improvements, and having acted
in good faith, on different ends of the lot, and each having maintained
occupancy up to and including the time when the entry was made by
the trustees, it seems that such entry must inure to the benefit of the
several occupants according to their respective holdings; and it is
accordingly held that Avery and Meyer-joiiit occupants of one part
of the lot-and Mary T. Cosby and Joseph D. Cosby-as joint occu-
pants of the other part-are entitled to one deed, in which their rights,
according to their respective holdings, is recognized. The finding of
your office as to the particular parts of the lot occupied by the parties
respectively seems to be supported by the record. The parties will be
allowed sixty days within which to file a joint application, as in the
case of Woodson et al. v. Johnson et al., before referred to, and failing
to make such application, the acceptance of such deed by any one of
the parties, for the joint use and benefit of all, according to their
several rights, shall close the record as to departmental jurisdiction.

Your office decision is affirmed.

VAN DYKE v. LEHRBASS.

Motion for review of departmental decision of April 19, 1897, 24 L. D.>
322, denied by Secretary Bliss, June 29, 1897.
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CERTIORARI-FAILUTRE TO APPEAL IN TnlIE-PETITION.

SPURLOCK ET AL V. CRANE.

Where failure to appeal in ime is due to accident or mistake, which is satisfactorily
explained, certiorari mnay be allowed, if such action will not result in injury to
innocent parties.

The writ of certiorari will not e granted if the petitioner fails to show that the
decision complained of is erroneous, and did not render substantial justice in
the premises.

Secretary Bliss to the Commissioner of the General Land Office, June 29,
(W. V. D.) 1897. (C. W. P.)

On May 20, 1897, you transmitted an application, ol the part of
Charles W. Spurlock, for a writ of certiorari, requiring you to certify
to the Department the record in the case of the said Spurlock and
others against Calvin C. Crane, under the rules of practice.

The land involved is the S. d of the SE. 1 of Sec. 30, T. 27 N., B. 
E., Perry land district, Oklahoma.

It appears from the papers transmitted that ol July 25, 1896, your
office affirmed the decision of the local officers, dismissing Spurlock's
contest of Calvin C. Crane's homestead entry, for the S. of the SE. i

of said section 30, and on December 3, 1896, your office denied a motion
for review of said decision on the part of said Spurlock

On February 5, 1897, Spurlock filed in the local office an appeal from
your office decision of July 25, 1896, and Nicholas Biehler, in whose
favor you had decided the case, filed a motion to dismiss said appeal:
to which Spurlock's attorneys filed an answer, supported by the affi-
davit of one of said attorneys, from which it appears that the decision
of your office was personally served upon said attorneys on August 14,
1896, and that, ol September 12, following, they filed a motion for
review and rehearing; that this motion was denied ol December 3,
following, and notice of decision personally served on the attorneys on
December 26, following; that the appeal was not filed until February
5, 1897, sixty-nine days from. the day of the service of the decision dis-
missing the contest, up to and including the day that said appeal was
served upon Biehler, for which reason the motion to dismiss the appeal
was made. As an excuse for the failure to file and serve the said
appeal within the time allowed, it is stated in the affidavit referred to
that said attorney was in the habit of making memoranda of cases
upon a desk-calendar; that owing to the fact that the time for taking
an appeal passed into the year 1897, and a new calendar not being
available, he attempted to keep temporary memoranda in a blank book,
until he could get a new calendar, and in this way a mistake as to dates
occurred.

By your office decision of May 3 1897, your office sustained the
motion to dismiss the appeal, on the ground that the appeal was clearly
not filed in time, and refused to forward the appeal to the Department.
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Ill the case of Dean v. Simmons, 15 L. I)., 527, there was no objection
to the granting of the writ, and it was held that an application for
certiorari may be allowed i behalf of a party whose failure to appeal
in time is due to a mistake that is satisfactorily explained, when such
action would not result in injury to innocent parties.

In the case of Silverman v. Northern Pacific Railroad 'Company, 17
L. D., (3, it was held that, appellee having waived his right to insist
upon the failure to file the appeal within the time required by the rules
of practice, an application for certiorari may be allowed when the fail-
ure to appeal within the time has been satisfactorily explained.

In the case of Julien v. Hunter, 18 L. D., 151, it is said:
The case of Deai v. Simmons (15 L. D., 527), presented a question somewhat similar

to this. In that case, the attorney accepted notice of decision on the 24th of March,
1892, but minuted the date of such acceptance upon his contest docket as March 31,-
just one week later. His appeal was rejected for not having been filed ia tile. Upon
application for certiorari, the Department held that the writ might be allowed in
such a case, where the mistake wvas satisfactorily exphiuemi, and where such action
would Dot result in injury to innocent parties. Iu that case, there was no objection
to the granting of the writ, while in the case at bar there is a formal motion for the
dismissal of the appeal. The rule of that ease, therefore, cannot be applied here,
on account of the exception therein provided for.

But no reason is given why te rule should not be applied, and, in
my opinion, where the failure to appeal in time is due to accident or
mistake which is satisfactorily explained, as in this instance, certiorari
should be allowed, when sucl action will not result in injury to inno-
cent parties, which it is ot pretended would be the case should the
writ be granted.

But unless it isshown by the petitioner that te decision comnilained
of was erroneous, certiorari will hot be granted, although yonr office
maylhave erred in decliingtotramlisumit anl appeal. Witeford v. Joln-
son, 14 L. D., 67; Blackwell Townsite r. iner, 20 L. D., 544.

It is settled that the concurring findings of the local officers and your
office are accepted by the Departmitenit, unless shown to be wrong. But
it is alleged by the petitioner:

That the Honorable Comissioner, as affiant believes, failed to make a proper
examination of the evidence i this case as shown by the record, and failed to make
findings upon important facts which are sworn to in the record and are ncontra-
dicted and undisputed, and which if findings had been mad- thereon would have
clearly established the right of your petitioner to said land, in this, to wit, that the
Honorable Commissioner failed to note and consider the testimony of the witness
W. E. Spurlock as found on pages 71 and 72 of the record, a copy of which testimony
is hereto attached, made a part hreof, and marked exhibit "F,." and that your
petitioner, hadin his brief filed before the register.and receiverand also in his brief
filed before the Honorable Commissioner called attention to this testimony, and
pointed out the page of the record on wN hich the same could be found..

It appears from the decision of your office, on the motion of the
petitioner for review of your office decision of July 25, 1896, as set out
by the petitioner, that the petitioner charged in his motion for review,
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among other things, that your office erred "in not finding that he had
a camp and a portion of his family on the land from September 16, 1893,
until his actual residence," and that you refused to consider the objec-
tion because the petitioner failed "to point out any evidence whatever
from which the findings of facts as made" by your office "might be in
any wise altered."

But the petitioner now adduces extracts, which he alleges are taken
from the testimony of his son, W. E. Spurlock, who was examined in
his behalf, at the hearing, as proof of the charge that your office failed
"to make findings upon important fets %which are sworn to in the
record and are uncontradicted and undisputed, and which, if findings
had been made thereon, would have clearly established" his "right to
said land."

The petitioner, in his affidavit of contest, alleges that on September
16, 1893,.he settled upon the S. of the SE. of Sec. 30 and the N.
of the NE. I of Sec. 31.

No doctrine is better settled than that the notice given by settlement
and improvements extends only to the technical quarter section upon
which they are located. Peasley v. Whiting, 18 L. D., 356; Miles v.
Waller, 16 L. D., 12; Staples v. Richardson, I(1., 248; Pooler v. Johnston,
13 L. D., 134; Shearer v. Rhome, Id., 480; Hemnsworth v. Holland, 7 L.
D., 76; L. . Hall, 5 L. D., 141; Reynolds v. Cole, Id., 555. In the case
last cited it is said:

The tracts in question lie within that part of said abandoned military reservation.
Cole alleged settlement on October 1, 1882, and continuous residence from that date.
Reynolds alleged settlement on July 30, 1882, and cultivation of sixteen acres each
year since settlement. The conflict between said entries is as to said lots 2 and 3.
On appeal from the local office Reynolds asked that a hearing be ordered to determine
the truth of his said allegations.

Your office., by letter of December 26, 1885, affirmed the action of thelocalofficein
rejecting the application, and refused to order a hearing, as Reynolds did not claim
actual residence on the tract, or "state where his improvements lie."

It is clear Reynolds' application can not be allowed as made, for the reason that it
conflicts in part with the prior entry of Cole.

On appeal to the Department, he does not claim that any of his improvements are
on the land covered by the entry of Cole, nor even that they are in the quarter sec-
tion containing that entry. I must therefore hold that lie has not furnished proper
grounds for a hearing to determine his rights as against those of Cole. His improve-
ments may be altogether in section 1. It was held in the case of L. R. Hall ( L. D.,
141), that the notice given by settlement and improvement extends only to the quar-
ter section as defined by the public surveys within which they are located.

It is not pretended that the evidence adduced shows that Biehler
had actual notice that Spurlock claimed the S. of the SE. of sec-
tion 30, and under the decisions cited the notice given by his settlement
and improvement on the N. of the NE. of section 31, extended only
to the quarter section upon which they were located, and did not extend
to the quarter section in question. If itbe assumed th at the testimony
of W. E. Spurlock, submitted with the petition, is true, does the wit-
ness swear that either he or his brother remained on the quarter section
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in controversy, after the departure of his father from his claim le
is asked, "Where did you remain while your father was gone to Perry
to file?" and replies, "I staid on the claim, most of the time." But he
does not say he staid on the quarter section in controversy. "When
you left the claim on Wednesday, did you leave any one in charge of
it?" "Yes, sir." "Who?" "My brother." But he does not say that
his brother staid on the quarter section in dispute. He swears that he
returned to the claim on Thursday and brought the lumber with him,
but he does not say be brought the lumber upon the quarter section in
question. Asked " What improvements, if ay, did your father make
on this claim on Friday, 22nd day of September, 1893?" he answers:
"le built a small house, started a well." Now it will beobservedtbat
both the local officers and your office found that he established his resi-
dence, not upon section 30, but upon section 31. With what plausibility
can it be asserted that these extracts show that in the decision com-
plained of your office failed to make findings upon important facts,
which if findings had been made thereon would have clearly established
the right of the petitioner to the S. W of the SE. { of section 30, the
land in controversy, or that they show that the concurring findings
of the. local officers and your office are wrong.

I am, therefore, of opinion that the petitioner has not shown that the
decision complained of was erroneous (14 L. D., 67), or that it did not
"render substantial justice in the premises." (20 L. D., 544.)

On the fifth ground of error assigned very little need be said. It is a
general rule of law that public officers are presumed to do their duty as
the law requires (Lawson on Presumptive Evidence, page 53), and in
the absence of evidence to the contrary it must be presumed that the
register and receiver rightly performed their duty according to law and
the rules of the Department.

For these reasons said petition is denied.

CHARACTE R OF LANID-SCOND HEARDRING.

LEACH ETHAL. V. POTTER.*

In a hearing ordered to determine the alleged known mineral character of land
embraced in an agricultural entry, made at the conclusion of a prior contest
involving the character of the land, the evidence must be confined to discoveries
after the date of the first hearing, and prior to the allowance of the entry.

Acting Secretary Reynolds to the Commissioner of the General Land
Office, August 28, 1896. . (E. B., jr.)

This is an appeal from your office decision of October 10, 1.895, in a
proceeding to determine whether the land claimed by Merwin Leach,
Mary Prosser, Elizabeth Jones, Theodore Etling and Thomas George,
and known as the Mammoth and the St. George mining claims, is more

i Not heretofore reported.
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valuable for its minerals than for purposes of agriculture. These
claims are included within the SE 4 of the SW. 4, section 26, the E. i
of the NW. .4 and lot 1 of the SW. - of section 35, T. 8 N., iR. 10 E.,
M. D. M., Sacramento, California, laud district, for which tract Frank
IM. Potter made commuted cash entry No. 4714, September 24, 1894.

As appears from the record the character of the land covered by
the Mammoth and St. George (the latter then known. as the Thomas
George) lode locations has already been the subject of departmental
decision (Etling et at. v. Potter, 17 L. D., 424). That decision, dated
October 17, 1893, which held the land to be more valuable for agricul-
tural purposes than for its minerals, was conclusive as to the character
thereof up to the close of the inquiry in that case, which was in June,
1890, and precluded the cnsideration thereafter of any evidence on
that point relating to any period prior to that time (Stinchfield v.
Pierce, 19 IL. D., 12, and Dargin et a. v. Koch, 20 L. D., 384). It is a
well settled geueral rule that statutory reservation (section 2318 R. S.)
of lands valuable for minerals from sale, except under the mining laws,
is operative as between contending mineral and agricultural claimants
only as to lands known to be more valuable for their minerals at date
of sale, that is, at the date of the certificate of final entry. In view
of the said decision and rule, no evidence of any discovery, develop-
ment, or exploitation on said land, prior to June, 1890, or subsequent
to September 24, 1894, was properly admissible or could properly be
considered in reaching a judgment in this case.

On September 29, 1894, a few days after Potter's final entry had been
made, the mineral claimants named above filed their sworn petition,
alleging, among other things, ownership of the Mammoth and St. George
lode locations, that the land embraced thereby was more valuable for
its minerals than for purposes of agriculture, and was known to be so
at date of said entry, that development work and explorations on the
location since the last hearing had more clearly demonstrated the exist-
ence of gold therein in paying quantities, and that the known charac-
ter of the land had materially changed by reason thereof since the close
of the last inquiry, and asking that a hearing be held to determine the
facts in the premises. A hearing was thereupon duly ordered and
held, and upon consideration of all the evidence before them, and after
their personal inspection of the land, the local officers, December 12,
1894, decided in favor of the mineral claimants and recommended that
said lode claims be segregated from the tract entered by Potter and
his entry canceled to that extent. Your said office decision reversed
the decision of the local office, and hence the appeal by the mineral
claimants.

The work done on or in connection with these mining claims during
the period between the date of the previous hearing and the date of
entry discloses practically nothing new as to their mineral value. The
only work on the claims during that period consisted in extending and
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deepening, somewhat, certain tunnels and shafts previously begun, to
the extent necessary to comply with the law (section 2324 R. S.) requir
ing not less than one hundred dollars worth of labor or improvement
on each mining claim each year. No new discovery of valuable mineral
is shown during that period, nor was the exact or approximate value
of any ore obtained from either location determined by any test. The
" colors" obtained by the crushing and pounding process testified to by
witnesses Wilcox and Ball, for the mineral claimants, were not obtained
until February, 1895, nor was the milling test of nearly six dollars per
ton from samples of ore taken from the St. George made until during
that month.

The land is shown to be rough, lying mainly on steep hillsides and of
comparatively small value for agricultural purposes, but the evidence
in behalf of the mineral claimants does not meet the very reasonable
and proper test announced in Castle v. Womble (19 L. D., 455), which
is, that
where minerals have been found and the evidence is of such a character that a per-
son of ordinary prudence would be justified in the further expenditure of his labor
and means, with a reasonable prospect of success, in developing a mine, the require-
ments of the statute have been met.

The decision of your office is therefore affirmed.

REPAYMENT-DESE RT LAND ENTRY.

JOHN C. ANGELL.

A desert entry of land embraced within a prior pre-emption filing is not an entry
"erroneously allowed" within the meaning of the repayment act, though an
entry so made is subject to the subsequent assertion of the pre-emptor's right.

If a pre-emption claimant for offered land fails to assert his right of purchase within
the statetory period, an intervening desert land entry will defeat said right;
and if the entryman thereafter voluntarily relinquishes his entry, he is not enti-
tled to repayment on the ground that his entry was canceled "for conflict."

The provisions of 2362, R. S., and of the act of June 16, 1880, with respect to repay-
ment, contemplate relief only in cases where, for some reason not within the
entryman's control, title to the land cannot be passed by the government.

Secretary Bliss to the Commissioner of the General Land Office, JTune 29,
(W. V. D.) 1897. (F. W. C.)

On January 26, 1897, John C. Angell filed in your office an applica-
tion bearing date January 25, 1897, for repayment of $120 paid by him
on July 25, 1887, upon making desert land entry No. 771, of the N. -
and the SW. of Sec. 14, T. 18 S., R. 18 E., Mt. Diablo meridian,
Visalia land district, California, containing four hundred and eighty
acres.

On February 3, 1897, your office denied Angell's application for
repayment.
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A motion for review of said decision was denied by your office on
March 3, 1897, and thereupon Angell appealed to this Department.

The facts affecting this matter briefly stated are: Prior to any of the
filings or entries herein named, the lands involved became what is
known as offered lands.

September 24, 1886, Manuel M. Nunes filed in the local office a pre-
emption declaratory statement covering the NW. o said section,
alleging settlement thereon that day.

November 10, 1886, Antonio S. Nunes filed his pre-emption declara-
tory statement covering the SW. i thereof, alleging settlement October
10, 1886.

July 25, 1887, Angell made. desert entry of the land included in the
two pre-emption declaratory statements, and also of the NE. 4 of said
section.

January 25, 1890, cash certificate was issued to Manuel M. Nunes
upon proof and payment under his declaratory statement.

May 26, 1890, Angell filed an affidavit and application for a cancel-
lation of the cash entry of Manuel M. Nunes, stating-

That said township is offered land and had said Nunes any claim to said land he
should have presented his proofs on or before September 24, 1887, one year after his
alleged settlement on said land. That the proofs of said Manuel M. Nnes were not
made nor his entry accepted until forty months after his alleged settlement on said
land. I therefore askthat saideashentry .... be canceledandthatmydesertentry
No. 771 ... be allowed to remain intact.

No action was taken upon this affidavit and application, for the reason
that on June 25, 1890, Angell filed a written withdrawal in which his
purpose in so doing is thus stated by him:

Having this day abandoned all my right, title and interest to said land and to the
whole of said desert land entry No. 771, do cancel the same of record this day and
have sold all my improvements and claim thereto to said Manuel M. Nunes.

The relinquishment referred to was filed the same day in the local
office and is as follows:

I, John C. Angell, who on the 25th day of July, 1887, filed in the U. S. Land Office
Visalia, Cal., desert land entry No. 771, upon the N. and SW. I of Sec. 14, Twp.
18 5., R. 18 E., M. D. M., do hereby abandon ad relinquish said desert land entry
No. 771, and the land embraced thereby and request that the same be canceled upon
the records of the U. S. Land Office.

Witness my hand, this 5th day of May, A. D., 1890.
J OBN C . ANGELL.

This relinquishment bears a certificate showing that its execution
was acknowledged by Angell before a notary in San Francisco, on the
day it was signed, viz., May 5, 1890.

Upon the filing of the relinquishment, and solely because thereof,
Angell's entry was canceled.

At the time of the filing of Angell's relinquishment, and apparently
as a part of 'one transaction, Antonio S. Nunes made homestead entry
of the SW. , being the same tract theretofore embraced in his pre-
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emption declaratory statement, and Manuel M. Nunes made homestead
entry of the NE. 4, the remaining tract included in Ahgell's desert
en try.

Under the desert land act (19 Stat., 377), the time for reclaiming the
land under the Angell entry would have expired July 25, 1890, so only
one month thereof remained when the relinquishment was filed. The
fact that the relinquishment was executed and acknowledged May 5,
1890, shows that the abandonment of the entry by Angell was in con-
templation before his attempted contest against the cash entry of
Manuel Al. Nunes.

Instances in which repayment is authorized in cases like this are
described in the statute (21 Stat., 287), as follows:

A]l cases where ... desert and entries .... have heretofore or shall hereafter
he canceled for conflict, or where, fron any cause, the entry has been erroneously
allowed and cannot be confirmed.

The filing of a pre-emption declaratory statement was not an entry
of the land. Ever since the enactment of the pre-emption law it has
been uniformly held by the land department that the filing of such
declaratory statement does not segregate the Yand-involved and does
not withdraw it from entry. No decision to the contrary is attempted
to be cited. A declaratory statement was an assertion by the pre-
emptor of an intention to thereafter enter the land. That intention
might be either carried into execution or abandoned. It has been the
uniform practice in the land department to permit entries under the

' homestead, desert and timber-culture laws of land embraced within
existing pre-emption declaratory statements. These entries have always
been treated as subject to the claim of the pre-emptor, and if he sea-
sonably, made his cash entry thereunder, any intervening entry of the
same land was thereby defeated. If the pre-emptor failed to make his
cash entry, the intervening entryman took the land. As to all persons
other than the pre-emptor the intervening entryman had the prior
and better right.

The allowance, therefore, of Angell's entry by the local land office
was proper. It was not the case of an entry "erroneously allowed"
within the meaning of the repayment statute. It was an entry in the
allowance of which no error was committed.

Angell's desert entry was not "canceled for conflict" but was can-
celed because of his voluntary relinquishment. Had either of the
pre-emption claims rightfully proceeded to final proof, payment and
entry before Angell's relinquishment, then, and not until then, there
would have been a conflict between such pre-emption entry and the
desert entry of Angel]. The conflict so resulting would have required
the cancellation of the desert entry to the extent that the same included
land embraced within the pre-emption entry, and upon such cancella-
tion a right to repayment would have accrued under the statute.

10671-VOL 24-37
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Section 2264 of the Revised Statutes regulating the entry of offered
land under the pre-emption law, provides:

When any person settles or improves a tract of land subject at the time of settle-
ment to private entry, and intends to purchase the same under the preceding pro-
visions of this chapter, he shall, within thirty days after the date of such settlement,
file with the register of the proper district a written statement, describing the land
settled upon and declaring his intention to claim the same under the pre-emption
laws; and he shall, moreover, within twelve months after the date of such settle-
ment, make the proof, affidavit, and payment hereinbefore required. If he fails to
file such written statement, or to make such affidavit proof and payment within the
several periods named above, the tract of land so settled and improved shall be sub-
ject to the entry of any other purchaser.

This statute required Manuel M. Nunes and Antonio S. Nunes,
respectively, to make proof and payment within twelve months after
settlement, in default of which the land became "subject to the entry
of any other purchaser." Neither Manuel M. Nunes nor Antonio S.
Nunes made proof or payment within the time required. By reason of
such failure, the land became subject to the entry of Angell, lie being
a conditional purchaser under the desert land act. The pre-emptors
thereby lost their preference right under their declaratory statements
and the better right to the land passed to Angell.

It appears that the local office, notwithstanding this, erroneously
permitted Manuel M. Nunes to make proof, payment and cash entry
under his declaratory statement on January 25, 1890. As before
stated, Angell made application to have this cash entry canceled
because of this error, but before it was acted upon lie voluntarily with-
drew his application, stating that he had sold his claim to the pre-
emptor. At the same time he voluntarily relinquished his entire desert
entry, the relinquishment being so connected with the immediate entry
of the remaining portions of the land as to enforce the belief and con-
elusion that Angell fully acquiesced in the taking of the land by others.
No part of his entry was canceled for conflict and no part thereof
could have been so canceled, after the Nunes made default. Had
Angell stood upon his rights, the resulting cancellation would not have
applied to any part of his entry, but would have destroyed the cash
entry of Manuel M. Nunes.

The act of June 16, 1880, as originally introduced in the House of
Representatives, authorized repayment:

Where . . . desert land entries . . . have heretofore or shall hereafter be canceled
for conflict, or have been abandoned, or where, from any cause, the entry has been
erroneously allowed and cannot be confirmed.

The Committee on Public Lands recommended that the words "or
have been abandoned," be stricken out which was accordingly done by
amendment. (Cong. Rec., 2 Sess. 46th Cotg., Pt. 4, p. 3594.) This
shows that the cancellation .of an entry because of the abandonment
thereof by the entryman was not intended to make a case for repay-
ment. That a relinquishment is an abandonment needs no demonstra-
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tion, but if it did, it would be sufficient in this case to refer to the
language of Angell's relinquishment hereinbefore set forth. n the
light of the change made in this act during its consideration by Con-
gress, it is clear that a cancellation because of a relinquishment is not
a cancellation for conflict.

Counsel for Angell calls attention to section 2362 of the Revised
Statutes, and urge that the present application comes within the terms-
thereof. The section is as follows:

The Secretary of the Interior is authorized, upou proof being made, to his satis-
faction, that any tract of land has been erroneously sold by the United States, so
that from any cause the sale cannot be confirmed, to repay to the purchaser, or to his
legal representatives or assignees, the sum of money which was paid therefor, out
of any money in the Treasury not otherwise appropriated.

There was no desert land act until 1877, and the conditional sale
made to Angell is not one of the sales in contemplation either when
this section was originally enacted, or when it was included within the
revision. Desert entries are specifically included in the repayment act
of June 16, 1880 (21 Stat., 287), and under these circumstances a ques-
tion may arise as to whether the later and specific act does not make
exclusive provision with reference to repayment in cases of desert
entry. However that may be, section 2362 only authorizes repayment
where "any tract of land has been erroneously sold by the United
States so that, from any cause, the sale cannot be confirmed." The
fact that a sale is erroneous is not sufficient to bring it within the
statute; it must, also, be one which cannot be confirmed. Obviously,
there is no occasion to include the case of an erroneous sale, if, not-
withstanding the error, the sale can be confirmed and thereby full title
be securely vested in the purchaser. It was not the intention of Con-
gress to authorize repayment in instances where the entryman can
obtain full title but does not want it.

What has heretofore been said indicating that Angell's entry was not
"erroneously allowed" equally shows that the land was not "erroneously
sold." But if it be conceded that the land was "erroneously sold,"
within the meaning of section 2362, that error, when considered with
the subsequent facts in this case, was not such as would prevent con-
firmation of the sale. Angell's entry could have been completed and
the land sold to him under the desert land act, if he had not acquiesced
in its going to others. After having obtained the better right to the
land he should not be permitted to sell that better right, thereby making
it a matter of pecuniary benefit to himself and at the same time obtain
repayment from the government on the theory that he paid for the
land and obtained no right thereto.

The purpose of the repayment statutes is to reimburse one for money
paid as the purchase price for land, only when, for some reason not
within the control of the entryman, title to the land cannot be passed
by the government.
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It should be observed, that under the act of June 16, 1880, the erro-
neous allowance of an entry does not alone authorize repayment, the
entry must also .be one which cannot be confirmed. If, despite the
error in its allowance, the entry can be confirmed, there is no reason
for repayment, and the statute does not authorize it. The two statutes
are in this respect identical. Angell's case does not come within either
of them.

Your office decision is hereby affirned.

SWAZE V. SPRENANT.

Motion for review of departmental decision of April 21, 1897, 24 L.
D., 337, denied by Secretary Bliss, June 29, 1897.

OKLAHOMA TOWNSITES-CHEROKEE OUTLET.

NORTHEAST PERRY.

Tdwnsite entries in the Cherokee Outlet can only be made through towusite boards.

Secretary Bliss to the Commissioner of the General Land Office, June 29,
(W. V. D.) 1897. (C. J. W.)

On December 10, 1896, townsite board of trustees No. 6, as successors
to board No. 8, filed application in the local land office at Perry, Okla-
homa, to purchase and make entry of the SW. of Sec. 14, T. 21 N.,
iR. 1W., for the benefit of and in trust for the use of occupants thereof,
in accordance with the act of May 14, 1890 (26 Stat., 109). After proper
notice said board offered final proof, on December 28, 1896, and made
cash entry No. 125. On said 28th of December, counsel claiming to
represent the occupants of said land appeared and protested against
the final proof, cross-examined the witnesses introduced by the board,
and introduced testimony which accompanies the final proof and is a
part of the record. The local officers dismissed the protest and accepted
the final proof, and a appeal was filed in the name of the townsite set-
tlers of Northeast Perry. On February 10, 1897, your office declined
to consider said appeal, and approved the final proof offered by the
board. A similar appeal has been filed from your office decision.

The land in controversy was a part of the Cherokee Outlet and was
originally included in the homestead entry of John J. Malone, and was
the subject matter of controversy between certain persons claiming to
be townsite settlers and Malone's representatives, which resulted in the
cancellation of Malone's entry (23 L. D., 87). The land was at that
time within the corporate limits of Perry.

It is said in that case:
For the reasons above given Malone's entry will be canceled, and the corporate

authorities of the town of Perry will be advised that upon proper showing and
application, the land may be entered for the several use and benefit of the inhab-
itants thereof.
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The land was treated as set apart and subjeef to acquisition by the
townsite of Perry for the use and benefit of its inhabitants, such inhab-
itants as were upon the land, having been included within the corporate
limits of that town.

One of the grounds of the protest filed is, that the application to
make the entry by the board is at the instance of citizens of Perry.
The protest is in the form of a petition, and asks for delay in anticipa-
tion of changes in the law as to the mode and manner in which town-
site entries are to be made. It is said that said entry can be made
much more cheaply to the lot occupants through the probate judge than
through the townsite board. The protest and appeal contain only
grounds which might properly be addressed to Congress in the form of
a petition to change the law. This Department has no power to change
the law; nor can it sspend public business merely to await desired or
contemplated changes. It was announced in instructions issued Feb-
ruary 14, 1894 (18 L. D., 122), that townsite entries in the territory
known as the Cherokee Outlet could be made only through townsite
boards, and that rule has been adhered to, and the local officers as well
as your office properly followed it, and overruled the protest in this
case. The final proof is satisfactory, and your office decision approving
cash entry No. 125, for patenting, is affirmed.

HENLEY ET AL. v. SHARPNACK.

Motion for review of departmental decision of March 25, 1897, 24
L. D., 315, denied by Secretary Bliss, June 29, 1897.

SCHOOL LAND-SETTLEMENT BEFORE SURVEY.

FRANCIS P. CARLISLE.

A purchase, after survey, of the possessory right find improvements of one who set-
tled on school land prior to survey, does not carry with it any right to the land
as against the school grant.

Secretary Bliss to the Commissioner of the General Land 0vce, Jne 29,
(W. V. D.) 1897. (C. J. (.)

The land involved in this case is the W. of NW. and W. of
SW. I Sec. 36, T. 1 S., R. 1 W., Salt Lake City land district, Utah.

Francis P. Carlisle has appealed to this Department from your office
decision of Decenber 9, 1895, holding for cancellation his homestead
entry for said land.

It appears from a corroborated affidavit filed with said appeal that
one Thomas Howard settled on said land in the year 1851 and had
continuous residence thereon until the year 1883, when he sold his
improvements to one Ephraim Bayliss. The latter resided upon and
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cultivated said tract until the year 1887, when he in turn sold his
improvements to the appellant herein, Francis P. Carlisle. Carlisle
has resided upon and cultivated said land ever since, and has improve-
inents thereon valued at $2,500.

The land described herein is in a section reserved for school purposes
under section 1946 of the Revised Statutes.

The act of February 26, 1859 (11 Stat., 385-now Sec. 2275 R.. S.),
provides:

That where settlements with a view to pre-emption have been made before the
survey of the lands in the field, which shall be found to have been made on sections
sixteen or thirty-six, said sections shall be subject to the pre-emption claim of such
settler; and if they, or either of them, shall have been or shall be reserved or pledged
for the use of schools or colleges in the State or Territory in which the lands lie,
other lands of like quantity are hereby appropriated in lieu of such as may be pat-
ented by pre-emptors.

It is contended by the appellant that he is protected by the above
act. This contention is not well founded. By reference to said act it
will be seen that the protection extended therein is limited to those
who have made settlement with a view to pre-emption before the sur-
vey of the lands in the field. The survey of the landin question was
made in the year 1856. This being before Carlisle's settlement he is
not protected by the provisions of said act. It is well settled by
numerous departmental decisions that " a purchase after survey of the
possessory right and improvements of one who settles on school land
prior to survey, does not carry with it any right to the land as against
the school grant." Hence, the appellant herein, being merely the pur-
chaser of the possessory right and improvements of one who settled
prior to survey, does not thereby secure any right to this land as against
the school grant. Te question is settled by Gonzales v. French (164
U. S., 338).

Your office decision is accordingly affirmed.

OKLAHOMA TOWNSITE-TRUSTEES-DISCHARGE.

TOWNSITE BOARD NUMBER SIX.

A townsite board of trustees should not be discharged from any portion of the trust
imposed upon it, until the whole purpose of the trust is accomplished, or until
such time as it may be relieved entirely from its duties.

Secretary Bliss to the Commissioner of the General Land Officej June 29,
(W.V.D.) - 1897. (P.J.C.)

I am in receipt of your office letter (" G") of May 25, 1897, wherein is
transmitted certain correspondence of Horace Speed, of Guthrie, Okla-
homa, and townsite board No. 6.

It appears that Mr. Speed addressed said board as to the advisability
of the board asking for its discharge as a board for further service as
to the south half of East G-uthrie. In so far as the government would
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be interested in the discharge of the board from this service, it is stated
that all their duties in relation to this particular portion of Guthrie are
it an end, for the reason that all the lots have been transferred. In
addition to this, it is suggested that if the board were discharged cer-
tain litigation now pending in the courts of the Territory, wherein is
involved the title to the south half of East Guthrie, would lapse.

By letter of May 18, 1897, to Mr. Speed, the chairman of the board
doubted the advisability of the board making such a recommendation
to the Secretary of the Interior.

On May 19, Mr. Speed forwarded the former correspondence with the
request that the board be discharged as to the portion of East Guthrie
mentioned, aid on its receipt the matter was, by the First Assistant
Secretary, referred to your office for an early report. Your said office
letter of May 25, is in answer to this request.

It appears that the predecessors to the present board made entry of
the west half of Sec. 9, Tp. 16 N., i. 2 W., as the townsite of East
Guthrie, under the act of May 14, 1899 (26 Stat., 109), and the land was
patented to them as trustees, in trust for the several use and benefit
of the occupants thereof according to their respective interests.

In your said office letter it is said:
It appears that Mr. Speed's statement, that the duties of the board as to the south

half of East Guthrie are ended, is correct, all lot occupants i same having been
ascertained and deeds issued to them. As to said land, then, if the trust, by the
execution of the power by the trustees, has ended, the action of this office attempt-
ingto discharge them from such trust would be of no avail.

But, if the members of said board could be considered to yet be trustees for said
south half of East Guthrie, and it be yet necessary to formally absolve them from
their trust as to said land before such trust could cease, there would be an obstacle
in the way of taking that action. The trustees of towasite board No. 6 were
appointed trustees for the whole towusite of East Gnthrie. They should not be dis-
charged, then, from any portion of said trust until the whole purpose of the trust
is accomplished, and said trustees yet have work in the north half of the townsite
from which it would be impracticable to discharge them.

For the reasons stated above, and for the further reason that I hold it doubtful
if the Department would be justified in granting a request of a nature calculated
to interfere with the administration of justice by the courts, I have respectfully to
report that I think Mr. Speed's request should be denied.

I concur in your recommendation. Aside from the impropriety of
the Department taking any action that might interfere with the status
of a case in the courts, it seems to me that the board should not be re-
lieved of its duties until the trust is executed. By operation of lawthe
board would not have any juarisdiction, perhaps, over any lots, title to
which bad passed from it, but the trust reposed in it is an enduring
one as long as there remains anything to be done, or until such time as
it may be relieved entirely from its duties. Because one lot or any
other portion of the townsite has been conveyed and the board's juris-
diction thus ended as to the portion so conveyed,is no reason for mak-
ing a formal order of discharge. If the transmission of title to any
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portion of the townsite operates to divest the board's jurisdiction as to
said portion, such an order is not needed, would be superfluous, and
the making thereof would unnecessarily consume time which is required
for other purposes.

HOMIESTEAD CONTEST-SETTLEMIENT RIGHTS.

BALL V. MITCHELL.

Acts of settlement performed by one claiming the right to make a second homestead
entry, prior to his application for the exercise of such privilege, are not invalid,
if it is found that the settler is in fact entitled to mlake such entry.

The case of Cawood v. Dumas, 22 L; D., 586, cited and distiugnished.
A contest against a homestead entry, on the ground of priority of settlement, most

fail, if the allegation is not made good by some preponderance of the evidence.

Secretary Bliss to the Commissioner of the General Land Qfce, June 30,
(W. V.D.) 1897. (C. J. W.)

W. N. Mitchell, on September 19, 1893, made homestead entry, No.
277, for NE. , Sec. 11, T. 21 N., R. 2 E., at Perry, Oklahoma, which
tract was a part of the Cherokee Outlet, opened to settlement Septem-
ber 16, 1893. On September 27, 1893, Aurelius C. Hall filed affidavit of
contest against said entry, alleging prior settlement and petition to
make second homestead entry. A hearing was had, at which both
parties appeared, and the plaintiff submitted his testimony, at the
close of which defendant moved to dismiss the contest on the ground
that plaintiff was not a qualified settler at the time of his alleged set-
tleinent. This motion was sustained by the local officers, they holding
that Hall was disqualified by reason of his having passed over a part
of the Cherokee Outlet subsequent to March 3, 1893, and prior to Au-
gust 19,1893, and that he had made homestead entry on October 28,
1891, for the NW. £ Sec. 33, T. 16 N., B. 5 E., at Guthrie, Oklahoma,
which he subsequently relinquished. This action was appealed from,
and on February 2, 1895, your office reversed the local officers and
directed that the defendant be allowed to submit his testimony, and
that a decision be then rendered on the merits of the case. This hear-
ing was duly had, and defendant submitted his testimony, and plaintiff
submitted rebutting testimony, and on June 20, 1895, the local officers

* rendered a decision in favor of defendant.
From this decision plaintiff appealed, and on February 20, 1896, your

office modified said decision, substituting therefor, an equitable divi-
sion of the land between the parties.. From this decision both parties
have appealed. Each party insists that he was the first settler and
therefore entitled to the whole tract, and this is the vital issue i the
case. Each party raises a collateral issue against the other, Mitchell
insisting that Hall vas not qualified to make settlement because his
alleged settlement ai'tedated his apl)lication to make second homestead
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entry, and Hall insisting that Mitchell performed no acts on the land
which would constitute settlement until his return to it on the 21st of
September, 1893. These propositions embody the substance of the con-
tentions of the parties.

The collateral questions raised will be first disposed of.
Your office affirmed the local officers, in holding as a matter of law

that Hall was not disqualified to make settlement, because of having
once exercised his right of entry. If this was error then Mitchell's
entry would antedate Hall's application to make second entry. The
recent case of Cawood v. Duias (22 L. D., 585) is cited in support of the
contention that Hall's acts of settlement, antedating his formal appli-
cation to make second entry, were illegal as against the intervening
rights of Mitchell, whether he was held to be entitled to make second
entry or not. Reference to the facts in the case cited will show, that
Cawood was asking to amend an entry thea of record, by substituting
for the land entered, the tract on which Dumas had settled. It was
not an application to make second entry. In the case of Heiskell v.
McDowell (23 L. D., 63), the question at issue was passed upon and it
was therein held:

If one in good faith, claiming the right to make a second homestead entry settles
upon land subject to entry and applies for the restoration of his homestead right and
permission to enter the land so settled upon and is adjudged to be entitled to make
such entry, such judgment validates his acts of settlement and removes from them
the presumption of ivalidity.

The two cases cited are not in conflict. The rule in the Cawood
case applies to uncanceled entries, and where third parties might be
affected. The rule in the other case applies, where the previous entry
has been canceled, and the question is between the applicant and the
government as to whether he shall be permitted to make a second
entry. The grant or refusal of the right in such cases will depend
upon the good faith of the applicant and the cause of the loss of the
first entry, and in its settlement only the applicant and the government
are interested. The grounds on which Hall claimed this right were, it
is believed, sfficient to entitle him to it, ai d your office properly so
held. In reference to the contention that Mitchell failed to perform
any act of settlement on the land on the day of the opening, your office
found that both parties performed acts of settlement on the day of the
opening, that both parties acted in good faith, and that the first acts of
each were so nearly at the same time, as to prevent a conclusion as to
which was the first. This includes an affirmative finding as to the suf-
ficiency of the acts of both on the day of the opening, and. leaves
unsettled only the order of time in which they arrived on the land and
claimed it.

Your office properly held that each performed sufficient acts' on the
day of the opening to be the basis of a valid claim, if followed up. The
evidence is voluminous, but unfortunately much of it is immaterial to
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the main matter to be determined. There is substantial concurrence
between your office and the local office in the finding of specific facts,
so far as they are mentioned and enumerated, but there is some vari-
ance in the deductions drawn fom the facts. Both parties made the
race on horseback, and both are shown to have been well mounted.
They started from the south line of the Outlet,-Hall at a point some
distance east of a line drawn north to the land in controversy, and
Mitchell from a point about opposite the east line of the tract due north.
Hall thinks he reached the claim 33 or 31 minutes after 12 o'clock, but
did not examine his watch and could not be certain. He immediately
staked the claim; soon ater, he laid two foundations, one of which
proved to be over the line on another claim. He remained on the claim
until the middle of the afternoon of the next day, when he went to
Perry, returning on the 18th; was delayed by legal proceedings from
building, but commenced building house middle of January and com-
pleted it last of that month. Has a house and barn and eighty acres
fenced with wire. Resides ol the tract. Mitchell claims to have
traveled directly north over the shortest route, and to have reached and
staked the claim at 12.36 P. M., by watch set by soldier's tine at the
signal point before starting, laid a foundation, and left that evening at
3 P. M., for Perry, ad got number to file ol; returned on the 21st and
cut logs for a house; on the 3d did some plowing, and fenced the
claim with wire October 3, and 4, 1893. Has a dwelling house with
seven rooms, a barn and hen-lhouse and forty to fifty acres broken;
lives with his family ol the claim.

The record has been carefully examined with a view to determining
the order of the arrival of the parties on the tract, and the precise
time at which each arrived. The exact time of Hall's arrival is not so
definitely fixed as that of Mitchell. Mitchell is corroborated as to the
time of' his arrival, and some of Hall's witnesses corroborate him in
opinion as to the time of his arrival, but the matter is left in doubt.
The witnesses who testify for Hall say that they did not see Mitchell
on the claim at that time, and those who testify for Mitchell did not
not see Hall. This merely negative testimony is weak and usatisfac-
tory. Your office expressed the opinion that the record left great doubt
as to which party reached the land first. After a careful perusal of it,
I am at least unable to find any preponderance in favor of Hall, and
the entry must stand.

Your office decision, directing an equitable division of the land, was
rendered before departmental decision in the case of Sumner v. Roberts
(23 L. D., 201), which changes the rule in this class of cases, and it is
therefore reversed, and defendant's entry held intact.
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TIMBER CUTTING-EXPORTATION.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., June 29, 1897.
To Special Agents of the General Land Office.

GENTLEMEN: Your special attention is called to the fact that, in
various acts of Congress relating to timber on the public domain,
wherein authority is given to cut or remove such timber for any use or
purpose whatever, it is expressly provided that such timber, and the
products thereof, shall be cousumed in the State or Territory in which
the same is cut, and shall not be exported or transported out of such
State or Territory. Yet numerous complaints have been received in
this office that the provisions of law in this respect are being openly,
wilfully and flagrantly violated by railroad companies, mining corpora-
tions and others, and that the special agents of this office make little,
if any, attempt to prevent the same, or to secure evidence upon which
this office can recommend the institution of proper legal proceedings
against the parties guilty thereof.

You are, therefore, hereby expressly ad imperatively directed to,
hereafter, use your utmost endeavors to detect and prevent any such
violations of law in the State or Territory in your charge, and to this
end you will visit the several shipping points in the State or Territory
in which you are located and make personal inspection of all shipments
of timber and logs or any of the products thereof; ascertain the quan-
tity in each shipment, the name of the shipper and to whom consigned,
and all facts in regard to same that can be ascertained, keeping proper
and full notes of all information acquired, with names and addresses of
witnesses, etc.; you will then proceed to trace the timber, or its prod-
uct, back, as far as possible, to its original condition and the source
from which it was procured, and upon completion of the work, will
rel)ort all of the facts to this office, on form 4-478, for its action. Where
you have reliable evidence that any timber cut from public lands, or
any product of such timber, is being, or about to be exported or trans-
ported out of the State or Territory where cut, you will notify all parties
in interest, including the railroad or transportation company, in writing,
that soch shipment is in violation of law and forbid them from proceed-
ing further therein, and will report your action to this office, submitting
therewith evidence of service of notice on the several parties.

In all such cases, where you have knowledge. that parties who have
permits, or any special authority from this Department, to cut or remove
timber on the public domain, are exporting or transporting any timber
or any prod nct thereof, out of the tate or Territory, you will at once
report them to this office in order that their permits or authority can be
revoked and canceled.
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It is the determination of this Department to put a stop to the expor-
tation or transportation of the public timber or the products thereof,
from the State or Territory in which the same is produced, and the
special agents must direct their very best efforts to accomplish this
purpose. Any special agent who is found derelict in his duty in this
respect, will be subject to summary dismissal from the service.

Very respectfully,
BINGER RMANN,

Commissioner.
Approved,

THOS. RYAN,
Acting Secretary.

SURVEY OF FOREST RESERVATIONS-ACT OF JUNE 4, 1897.

INSTRUCTIONS.

The phrase "public lands adjacent thereto," as used in the act of June 4, 1897, in
making provision for the survey of forest reserves, should be construed to mean
townships which actually adjoin said reserves, and such townships are tobe sur-
veyed under the supervision of the Director of the Geological Survey.

Secretary Bliss to the Commissioner of the General land Ofce, June 30,
(W. V. D.) 1897. (W. A. E.)

The Department is in receipt of your office letter of June 22, 1897,
asking to be advised as to the proper construction of the phrase, "and
includi ng public lands adjacent thereto," as used in the act of Congress
approved Jne 4, 1897, entitled

An act making appropriations for sundry civil expenses of the government for the
fiscal year ending June thirtieth, eighteen hundred and ninety-eight, and for other
purposes.

Said act appropriates:
For the survey of the public lands that have been or may hereafter be designated

as forest reserves by executive proclamation, under section twenty-four of the act of
Congress approved March third, eighteen hundred and ninety-one, entitled "An act
to repeal timber-oulture laws, anti for other purposes," and including public lands
adjacent thereto, which may be designated for survey by the Secretary of the Interior,
one hundred and fifty thousand dollars, to be immediately available.

The act further provides that:
The surveys herein provided for shall be made, under the supervision of the Direc-

tor of the Geological Survey, by such person or persons as may be employed by or
under him for that purpose, and shall be executed under instructions issued by the
Secretary of the Interior.

As the surveys of these timber reservations are to be made under the
supervision of the Director of the Geological Survey, it i necessary that
a definite limit be fixed in regard to the "public lands adjacent thereto"
in order to prevent conflict between such surveys and those made under
the immediate supervision of the surveyors-general.
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It is suggested by your office that the surveyors-general be allowed
to contract for surveys in all townships which do not actually adjoin
the forest reservations. This would leave one tier or range of towIIships
or fractional townships (as the case might be, according to the order
setting apart the reservations) over which any necessary surveys may
be extended under the supervision of the Director of the Geological
Survey as "lands adjacent thereto," while all other lands would clearly
be subject to survey under the regular appropriation, and the super-
vision of the srveyors-general.

The suggestion seems to be a good one. The phrase "public lands
adjacent thereto," as used in said act, is accordingly construed to mean
townships which actually adjoin the forest reservations,.aud such town-
ships are to be surveyed under the supervision of the Director of the
Geological Survey.

RULES AND RIEGULATIONS GOVERNING FOREST RESERVES ESTABLISHED
UNDER SECTION 24, ACT OF MARCH 3, 1891.

CIRCULAR.

- DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Wd176shington, D. ., JTune 30, 1897.
1. Under the authority vested in the Secretary of the Interior by

the act of Congress, approved June 4, 1897, entitled "An act making
appropriations for sundry civil expenses of the Government for the
fiscal year ending June thirtieth, eighteen hundred and ninety-eight,
and for other purposes," to make such rules and regulations and estab-
lish such service as will insure the objects for which forest reservations
are created under section 24 of the act of March 3,1891 (26 Stat., 1.095),
the following rules and regulations are hereby prescribed and promul-
gated:

OBJECT OF FOREST RESERVATION.

2. Public forest reservations are established to protect and improve
the forests for the purpose of securing a permanent supply of timber
for the people and insuring conditions favorable to continuous water
flow.

3. It is the intention to exclude from these reservations, as far as
possible, lands that are more valuable for the mineral therein, or for
agriculture, than for forest purposes; andwheresuch lands are embraced
within the boundaries of a reservation, they may be restored to settle-
ment, location, and entry.

PENALTIES FOR VIOLATION OF LAW AND REGULATIONS.

4. The law under which these regulations are made provides that
any violation of the provisions thereof, or of any rules and regulations
thereunder, shall be punished as is provided for in the act of June 4,
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1888 (25 Stat., 166), amending section 5388 of the Revised Statutes,
-which reads as follows:

That section fifty-three hundred and eighty-eight of the Revised Statutes of the
United States be amended so as to read as follows: "Every person who unlawfully
cuts, or aids or is employed in unlawfully cutting, or wantonly destroys or procures
to be wantonly destroyed, any timber standing upon the land of the United States
which, in pursuance of law, may be reserved or purchased for military or other pur-
poses, or upon any Indian reservation, or lands belonging to or occupied by any
tribe of Idians under authority of the United States, shall pay a fine of not more
than five hundred dollars or be imprisoned not more than twelve months, or both, in
the discretion of the court."

This provision is additional to the penalties now existing in respect
to punishment for depredations on the public timber. The Govern-
ment has, also, all the common-law civil remedies, whether for the pre-
vention or redress of injuries, which individuals possess.

5. The act of February 24, 1897 (29 Stat., 594), entitled "An act to
prevent forest fires on the public domain," provides,

That any person who shall wilfully or maliciously set on fire, or cause to be set on
fire, any timber, underbrush, or grass upon the public domain, or shall carelessly or
negligently leave or suffer fire to burn unattended near any timber or other inflam-
mable material, shall be deemed guilty of a misdemeanor, and, upon conviction
thereof in any district court of the United States having jurisdiction of the same,
shall be fined in a sum not niore than five thousand dollars or be imprisoned for a

term of not more than two years, or both.
SEc. 2. That any person who shall build a carmip fire, or other fire, in or near any

forest, timber, or other inflammable material upon the public domain, shall, before
breakinr camp or leaving said fire, totally extinguish the same. Any person failing
to do so shall be deemed guilty of a misdemeanor, and, upon conviction thereof in
any district court of the United States having jurisdiction of the same, shall be
fined in a sum not more than one thousand dollars, or be imprisoned for a term of
not more than one year, or both.

SEc. 3. That in all cases arising nder this act the fines collected shall be paid
into the public-school fund of the county in which the lands where the offense was
committed are situate.

Large areas of the public forests are annually destroyed by fire, orig-
inating in many instances through the carelessness of prospectors,
campers, hunters, sheep herders, and others, while in some cases the
fires are started with malicious intent. So great is the importance of
protecting forests from fire, that this Department will make special
effort for the enforcement of the law against all persons guilty of start-
ing or Causing the spread of forest fires-in the reservations in violation
of the above provisions.

6. The law of June 4, 1897, for forest reserve regulations also pro-
vides, that

The jurisdiction, both civil and criminal, over persons within such reservations
shall not be affected or changed by reason of the existence of such reservations,
except so far as the punishment of offenses against the United States therein is con-
cerned; the intent and meaning of this provision being that the State wherein any
such reservation is situated shall not, by reason of the establishment thereof, lose
its jurisdiction, nor the inhabitants thereof their rights and privileges as citizens,
or be absolved from their duties as citizens of the State.
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PUBLIC AND PRIVATE USES.

7. It is further provided, that
Nothing herein shall be construed as prohibiting the egress or ingress of actual

settlers residing within the boundaries of such reservations, or from crossing the
same to and from their property or homes; and such wagon roads and other improve-
ments may be constructed thereon as may be necessary to. reach their homes and to
utilize their property under such rules and regulations as may be prescribed by the
Secretary of the Interior. Nor shall anything herein prohibit any person from enter-
ing upon such forest reservations for all proper and lawful purposes, including that
of prospecting, locating, and developing the inlueral resources thereof: Provided,
That such persons comply with the rules and regulations covering such forest
reservations.

The settlers residing within the exterior boundaries of such forest reservations, or
in the vicinity thereof, may maintain schools and churches within such reservation,
and for that purpose may occupy any part of the said forest reservation, not exceed-
ing two acres for each schoolhouse and one acre for a church.

All waters on such reservations mcay be used for domestic, mining,, milling, or irri-
gation purposes, under the laws of the State wherein sach forest reservations are situ-
ated, or under the laws of the United States and the rules and regulations estab-
lished thereunder.

8. The public in entering, crossing and occupying the reserves, for
the purposes enumerated in the law, are subject to a strict compliance
with the rules and regulations governing the reserves.

9. Private wagon roads and county roads may be constructed over
the public lands in the reserves wherever they may be found necessary
or useful, but no rights shall be acquired in said roads running over
the public lands as against the United States. Before public timber,
stone, or other material, can be taken for the construction of such roads,
permission must first be obtained from the Secretary of the Interior.
The application for such privilege should describe the location and
direction of the road, its length and width, the probable quantity of
material required, the location of such material, and its estimated
value.

10. The permission to occupy public lands in the reserves for school-
houses and curches, as provided for in the law, is merely a privilege,
and is subject to any future disposition that may be made of such tracts
by the United States.

11. The right of way in and across forest reservations for irrigating
canals, ditches, flumes and pipes, reservoirs, electric power purposes,
and for pipe lines, will be subject to existing laws and regulations.

12. Under the term "to regulate their occupancy and use ", the See-
retary of the Interior is authorized to grant such licenses and privi-
leges, from time to time, as may seem to him proper and not inconsistent
with the objects of the reservations nor incompatible with the public
interests.

13. The pasturing of live stock on the pufblic lands in forest reserva-
tions will not be interfered with, so long as it appears that injury is not
being done to the forest growth, and the rights of others are not thereby
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jeopardized. The pasturing of sheep is, however, prohibited in all for-
est reservations, except those in the States of Oregon and Washington,
for the reason that sheep-grazing has been found injurious to te forest
cover, and therefore of serious consequence in regions where the rain-
fall is limited. The exception in favor of the States of Oregon and
Washington is made because the continuous moisture and abundant
rain-fall of the Cascade and Pacific Coast ranges make rapid renewal
of herbage and undergrowth possible. Owners of sheep are required
to make application to the Commissioner of the General Land Office
for permission to pasture, stating the number of sheep and the location
oii the reserves where it is desired to graze. Permission will be refused
or revoked whenever it shall appear that sheep are pastured on parts
of the reserves specially liable to injury, or upon and in the vicinity of
the Bull Run reserve, Crater Lake, Mount Hood, Mount Rainier, or
other well-known places of public resort or reservoir supply. Permis-
sion will also cease upon proof of neglect as to the care of fires made
by herders, or of the violation by them of any of the forest reserve
regulations.

RELINQUISHMENT OF CLAIMS.

14. The law provides that where a tract within a forest reservation
is covered by an unperfected bona fide claim, or by a patent, the settler
or owner may, if he so desires, relinquish the tract to the United States
and select in lieu thereof a tract of vacant public land outside of the
reservation, open to settlement, not exceeding in area the tract relin-
quished. No charge is to be made for placing the new entry of record.
This is in consideration of previous fees and commissions paid.
Where the entry is in lieu of an unperfected one, the necessary fees in
the making of final proof and issuance of certificate will be required.
Where the entry is based on an unsurveyed claim, as provided for in
paragraph 17 hereof, all fees and commissions attending entry must be
paid, none having been paid previously.

15. Where an application is made for change of entry Lnder the
above provision, it must be filed in the land office for the district in
which the lieu selection lies. The application must describe the tract
selected and the tract covered by the unperfected entry, and must be
accompanied by a formal relinquishment to the United States of all
right, title and interest in and to the tract embraced in said entry.
There must also be filed with the application an affidavit, corroborated
by at least two witnesses cognizant of the facts, showing the periods
and length of claimant's residence on his relinquished claim, as credit
for the time spent thereon will be allowed under the new entry in com-
puting the period of residence required by law. Residence and improve-
ments are requisite on the new entry, the same as on the old, subject
only, in respect to residence, to a deduction of the period covered by
the relinquished entry.

16. Where final certificate or patent has issued, it will be necessary
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for the entrymian or owner thereunder to execute a quit-claim deed to
the United States, have the same recorded on the county records, and
furnish an abstract of title, dilly authenticated, showing chain of title
from the Government back again to the United States. The abstract
of title should accompany the application for change of entry which
must be filed as required by paragraph 15, without the affidavit therein
called for.

17. In case a settler on an unsurveyed tract within a forest, reserva-
tion desires to make a change of settlement to land, outside of the reser-
vation and receive credit for previous residence, he should file his
application as provided for in paragraph 15, including the affidavit as
-to residence therein required, and describing his unsurveyed claim with
sufficient accuracy to enable the local land officers to approximately
determine its location.

18. All applications for change of entry or settlement must be for-
warded by the local officers to the Commissioner of the General Land
Office for consideration, together with report as to the status of the
tract applied for.

LOCATION AND ENTRY OF MINERAL LANDS.

19. The law provides that " any mineral lands in any forest reserva-
tion which have been or which may be shown to be such, and subject
to entry under the existing mining laws of the lJnited States and the
rules and regulations applying thereto, shall continue to be subject to
such location and entry", notwithstanding the reservation. This makes

.mineral lands in the forest reserves subject to location and entry under
the general mining laws in the usual manner.

20. Owners of valid mining locations made and held in good faith
under the mining laws of the United States and the regulations there-
under, are authorized and permitted to fell and remove from such m-ining
claims any timber growing thereon, for actual mining purposes i con-
nection with the particular claim from which the timber is felled or
removed. (For further use. of timber by miners, see below under head-
ing "Free Use of Timber and Stonle".)

FREE USE OF TIMBER AND STONE.

21. The law provides, that
The Secretary of the Interior may permit, under regulations to be prescribed by him,

the use of timber and stone found upon such reservations, free of charge, by bona fide
settlers, miners, residents, and prospectors for minerals, for firewood, fencing, build-
ings, mining, prospecting, and other domestic purposes, as may be needed by such
persons for such purposes; such timber to be used within the State or Territory,
respectively, where such reservations may be located.

This provision is limited to persons resident in forest reservations
who have not a sufficient supply of timber or stone on their own claims
or lands for the purposes enumerated, or for necessary use in develop-

10671-VOL 24 38
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ing the mineral or other natural resources of the lands owned or occu-
pied by them. Such persons, therefore, are permitted to take timber
and stone from public lands in the forest reservations under the terms
of the law above quoted, strictly for their individual use on their own
claims or lands owned or occupied by them, but not for sale or disposal,
or use on other lands, or by other persons: Provided, that where the
stumpage value exceeds one hundred dollars, application must be made
to and permission given by the Department.

SALE OF TIMBER.

22. The following provision is made for the sale of timber within
forest reservations in limited quantities:

For the purpose of preserving the living and growing timber and promoting the
younger growth on forest reservations, the Secretary of the Interior, under such rules
and regulations as he shall prescribe, may cause to be designated and appraised so
much of the dead, matured, or large growth of trees found upon such forest reserva-
tions as may be compatible with the utilization of the forests thereon, and may sell
the same for not less than the appraised value in such quantities to each purchaser
as he shall prescribe, to be used in the State or Territory in which such timber reser-
vation may be situated, respectively, but not for export therefrom. Before sach sale
shall take place, notice thereof shall be given by the Commissioner of the General
Land Office, for not less than sixty days, hy publication in a newspaper of general
circulation, published in the county in which the timber is situated, if any is therein
published, and if not, then in a nexvspaper of general circulation published nearest
to the reservation, and also in a newspaper of general circulation published at the
capital of the State or 'Territory where such reservation exists; payments for such
timber to be niade to the receiver of the local land office of the district wherein said
timber may be sold, under snch rules and regulations as the Secretary of the Interior
may prescribe; and the moneys arising therefrom shall be accounted for by the
receiver of such land office to the Commissioner of the General Laud Office, in a
separate account, and shal be covered into the Treasury.' Such timber, before being
sold, shall be iarked and designated, and shall be cut and removed under the super-
vision of some person appointed for that purpose by the Secretary of the Interior, not
interested in the purchase or removal of such timber nor in the employment of the
purchaser thereof. Such supervisor shall make a report in writing to the Commis-
sioner of the General Land Office and to the receiver in the land office in which snch
reservation shall be located of his doings in the premises.

The sale of timber is optional, and the Secretary may exercise his
discretion at all times as to the necessity or desirability of any sale.

23. While sales of timber may be directed by this Department with-
out previous request from private individuals, petitions from responsible
persons for the sale of timber in particular localities will be considered.
Such petitions must describe the land upon which the timber stands by
legal subdivisions, if surveyed; if unsurveyed, as definitely as possible
by natural land marks; the character of the country, whether rough,
steep or mountainous, agricultural or mineral, or valuable chiefly for its
forest growth; and state whether or not the removal of the timber
would result injuriously to the objects of forest reservation. If any of
the timber is dead, estimate the quantity in feet, board measure, with
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the value, and state whether killed by fire or other ause. Of the live
timber, state the different kinds and estimate the quantity of each kind
in trees per acre. Estimate the average diameter of each kind of tim-
ber, and estimate the number of trees of each kind per acre above the
average diameter. State the number of trees of each kind above the
average diameter it is desired to have offered for sale, with an estimate
of the number of feet, board measure, therein, and an estimate of the
value of the timber as it stands. These petitions must be filed in the
proper local land office, for transmission to the Commissioner of the
General Land Office.

24. Before any sale is authorized, the timber will be examined and
appraised, and other questions involved duly investigated, by an
official designated for the purpose; and upon his report action will be
based.

25. When a sale is ordered, notice thereof will be given by publica-
tion by the Commissioner of the General Land Office, in accordance
with the law above quoted; and if the timber to be sold stands in more
than one county, published notice will be given in. each of the counties,
in addition to the required general publication.

26. The time and place of filing bids, and other information for a cor-
rect understanding of the terns of each sale, will be given in the pub-
lished notices. Timber is not to be sold for less than the appraised
value, and when a bid is accepted a certificate of acceptance will be
issued by the Commissioner of the General Land Office to the success-
ful bidder, who, at the time of making payment, must present the same
to the receiver of public moneys for the land district in which the tim-
ber stands. The Comnissioner of the Gener al Land Office must approve
all sales, and he may, in sales in excess of five hundred dollars in value,
make allotments of quantity to several bidders at a fixed price, if he
deems proper, so as to avoid monopoly. The right is also reserved
to reject any or all bids. A reasonable cash deposit with the proper
receiver of public moneys, to accompany each bid, will be required.

27. Within thirty days after notice to a bidder of an award of timber
to him, payment must be made in full to the Receiver for the timber so
awarded. The purchaser must have in hand the receipt of the Receiver
for such payment before he will be allowed to cut, remove, or otherwise
dispose of the timber in any manner. The timber must all be cut and
removed within one year from the date of the notice by the Receiver of
the award; failing to so do, the purchaser will forfeit his right to the
timber left standing or unremoved and to his purchase money.

28. Sixty days notice must be given by the purchaser, through the
local land office, to the Commissioner of the General Land Office of the
proposed date of cutting and removal of the timber, so that an official
may be designated to supervise sch ctting and reinoval, as required
by the law. Upon application of purchasers, permits to erect temporary
sawmills for the purpose of cutting or manufacturing timber purchased



596 DECISIONS RELATING TO THE PUBLIC LANDS.

under this act may be granted by the Commissioner of the General
Land Office, if not incompatible with the public interests. Instructions
as to disposition of tops, brush and refuse, to be given through. the
supervisors in each case, must be strictly complied with, as a condition
of said cutting and manufacture.

29. The act provides, that the timber sold shall be used in the State
or Territory iii which the reservation is situated, and is not to- be
exported therefrom. Where a reservation lies in more than one State
or Territory, this requires that the timber shall be used in the State or
Territory where cut.

30. eceivers of Public Moneys will issue receipts in duplicate for
moneys received in payment for timber, one of which will be given the
purchaser, and the other will be transmitted to the Commissioner of
the General Land Office in a special letter, reference being made to the
letter from the Commissioner authorizing the sale, by date and initial,
and with title of case as therein named. Receivers will deposit to the
credit of the United States all such moneys received, specifying that
the same are on account of sales of public timber on forest reservations
under the act of June 4, 1897. A separate monthly account-current
-(form 4-105) and quarterly condensed account (form 4-104) will be
made to the Commissioner of the General Land Office, with a statement
in relation to the receipts under the act as above specified.

31. Special instructions will be issued for the guidance of officials
designated to examine and appraise timber, to supervise its cutting and
removal, and for carrying out other requirements connected therewith.

BINGER EL, RMANNI
Comi~nssioer.

Approved, June 30, 1897,
C. N. BLISS,

Secretary.

The text of the law under which the above rules and regulations are
prescribed is as follows:

[PUBLIc-No. 2.]

AN ACT making appropriations for sundry civil expenses of the Government for the fiscal year end-
ing June thirtieth, eighteen hundred and ninety-eight, and for other purposes.

Be it enacted by te Senate and Hoese of Represeetatives of the United States of America
il Congress assembled, That the following sums be, and the same are hereby, appro-
priated, for the objects hereinafter expressed, for the fiscal year ending June thir-
tieth, eighteen hundred and ninety-eight, namely:

For the survey of the public lands that have been or may hereafter be designated
as forest reserves by Executive proclamation, under section twenty-four of the Act
of Congress approved March third, eighteen hundred and ninety-one, entitled "An
Act to repeal timber-culture laws, and for other purposes," and including public
lands adjacent thereto, which may be designated for survey by the Secretary of
the Interior, one hundred and fifty thousand dollars, to be immediately available:
Provided, That to remove any doubt which may exist pertaining to the authority of
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the President theTeunto, the President of the United States is hereby authorized and
empowered to revoke, modify, or suspend any and all such Executive orders and proc-
lainations, or any part thereof, from time to time as he shall deem best for the public
interests: Prodded, That the Executive orders and proclamations dated February
twenty-second, eighteen hundred and ninety-seveu, setting apart and reserving cer-
tain lauds in the States of Wyoming, Utah, Montana, Washington, Idaho, and Sonth
Dakota as forest reservations, be, and they are hereby, suspended, and the lands
embraced therein restored to the public domain the same as though said orders and
proclamations had not been issued: Providedfuthler, That lands embraced in such
reservations not otherwise disposed of before March first, eighteen hundred and
ninety-eight, shall again become subject to the operations of said orders and procla-
mations as now existing or hereafter modified by the President.

The surveys herein provided for shall be made, under the supervision of the
Director of the Geological Survey, by such person or persons as may be employed
by or under him for that purpose, and shall be executed under instructions issued
by the Secretary of the Interior; and if subdivision surveys shall be found to be
necessary, they shall be executed under the rectangular system, as now provided by
law. The plats and field notes prepared shall be approved and certified to by the
Director of the Geological Survey, and two copies of the field notes shall be
returned, one for the iles in the United States surveyor-general's office of the State
in which the reserve is situated, the other in the General Land Office; and twenty
photolithographic copies of the plats shall be returned, one copy for the files in the
United States surveyor-general's office of the State in which the reserve is situated;
the original plat and the other copies shall be filed in the General Land Office, and
shall have the facsimile signature of the Director of the Survey attached.

Such surveys, field notes, and plats thus returned shall have the same legal force
and effect as heretofore given the surveys, field notes, and plats returned through
the surveyors-general; and such surveys, which include subdivision surveys under
the rectangular system, shall be approved by the Commissioner of the General Land
Office as in other cases, and properly certified copies thereof shall be filed in the re-
spective land offices of the district in which such lands are situated, as in other cases.
All laws inconsistent with the provisions hereof are hereby declared inoperative as
respects such survey-: Preeided, oweerer, That a copy of every topographic map and
other maps showing the distribution of the forests, together with such field notes
as may be taken relating thereto, shall be certified thereto by the Director of the
Survey and filed in the General Land Office.

All public lands heretofore designated and reserved by the President of the United
States under the provisions of the Act approved March third, eighteen hundred and
ninety-one, the orders for which shall be and remain in full force and effect, unsus-
pended and unrevoked, and all public lands that may hereafter be set aside and
reserved as public forest reserves under said act, shall be as far as practicable con-
trolled and administered in accordance with the following provisions:

No public fomest reservation shall be established, except to improve and protect
the forest within the reservation, or for the purpose of securing favorable conditions
of water flows, and to furnish a continuous supply of timber for the use and neces-
sities of citizens of the United States; but it is not the purpose or intent of these
provisions, or of the Act providing for such reservations, to authorize the inclusion
therein of lands more valuable for the mineral therein, or for agricultural purposes,
than for forest purposes..

The Secretary of the Interior shall make provisions for the protection against
destruction by fire and depredations upon the public forests and forest reservations
which may have been set aside or which may hereafter be set aside under the said
Act of March third, eighteen hundred and ninety-one, and which may be continued;
and he may make such rules and regulations and establish such service as will insure
the objects of such reservations, namely, to regulate their occupancy and use and to
preserve the forests thereon from destruction; and any violation of the provisions
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of this Act or such rules and regulations shall be punished as is provided for in the
Act of June fourth, eighteen hundred and eighty-eight, amending section fifty-three
hundred and eighty eight of the Revised Statutes of the United States.

For the purpose of preserving the living and growing timber and promoting the
younger growth on forest reservations, the Secretary of the Interior, under such
rules and regulations as lie shall prescribe, may cause to be designated and appraised
so much of the dead, natured, or large growth of trees found upon such forest res-
ervations as may be compatible with the utilization of the forests thereon, and may
sell the same for not less than the appraised value in such quantities to each pur-
chaser as he shall prescribe, to be used in the State or Territory in which such thn-
ber reservation niay be situated, respectively, but not for export therefrom. Before
such sale shall take place, notice thereof shall be given by the Commissioner of the
General Laud Office, for not less than sixty days, by publication in a newspaper of
general circulation, published in the county in which the timber is situated, if any
is therein published, and if not, then in a newspaper of general circulation published
nearest to the reservation, and also in a newspaper of general circulation published
at the capital of the State or Territory where such reservation exists; payments for
such timber to be made to the receiver of the local land office of the district wherein
said timber may be sold, under such rules and regolations as the Secretary of the Inte-
rior may prescribe; and the moneys arising therefrom shall be accounted for by the
receiver of such land office to the Commissioner of the General Land Office, in a
separate account and shall be covered into tie Treasury. Such timber, before being
sold, shall be marked and designated, and shall be ct and removed under the super-
vision of some person appointed for that purpose by the Secretary of the Interior,
not interested in the purchase or removal of such timber nor in the eployment of
the purchaser thereof. Such supervisor shall make report il writing to the Commis-
sioner of the General Land Office and to the receiver in the land office in which such
reservation shall be located of his doings in the premises.

TheSecretaryoftheInteriormaypermuit, under regulationstobel)rescribedbyhim,
the use of timber and stone found upon such reservations, fee of charge, by bona
fide settlers, miners, residents, and prospectors for minerals, for firewood, fencing;
buildings, mining, prospecting, and other domestic purposes, as may be needed by
such persons for such purposes; such timber to be used within the State or Terri-
tory, respectively, where such reservations may be located.

Nothing herein shall be construed as prohibiting the egress or ingress of actual
settlers residing within the boundaries of such reservations, or from crossing the
same to and from their property or homes; and such wagon roads and other improve-
ments may be constructed thereon as may be necessary to reach their homes and to
utilize their property under such rules and regulations as may be prescribed by the
Secretary of the Interior. Nor shall anything herein prohibit any person from;
entering upon such forest reservations for all proper and lawful purposes, including
that of prospecting, locating, and developing the nineral resources thereof: Pro-
vided, That such persons comply with the rules and regulations covering such forest
reservations.

That in cases in which a tract covered by an unperfected bona fide claim or by a
patent is included within the limits of a public forest reservation, the settler or
owner thereof may, if he desires to do so, relinquish the tract to the Government,
and may select in lieu thereof a tract of vacant land open to settlement not exceed-
ing in area the tract covered by his claim or patent; and no charge shall be made in
such cases for making the entry of record or issuing the patent to cover the tract
selected: Prorided frther, That in cases of nuperfected claims the requirements of
the laws respecting settlement, residence, improvements, and so forth, are complied
with on the new claimis, credit being allowed for the time spent on the relinquished
claims.

The settlers residing within the exterior boundaries of such forest reservations, or
in the vicinity thereof, may maintain schools and churches within such reservation,
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and for that purpose may occupy any part of said forest reservation, not exceeding
two acres for each schoolhouse and one acre for a church.

The jurisdiction, both civil and criminal, over persons within such reservations
shall not be affected or changed by reason of the existence of such reservations,
except so far as the punishment of offenses against the United States therein is con-
cerned; the intent and meaning of this provision being that the State wherein any
such reservation is situated shall not, by reason of the establishment thereof, lose
its jurisdiction, nor the inhabitants thereof their rights and privileges as citizens,
or be absolved from their duties as citizens of the State.

All waters on such reservations may be used for domestic, mining, milling, or irri-
gation purposes, under the laws of the State wherein such forest reservations are
situated, or under the laws of the United States and the rules and regulations estab-
lished thereunder.

Upon the recommendation of the Secretary of the Interior, with the approval of
the President, after sixty days' notice thereof, published in two papers of general
circulation in the State or Territory wherein any forest reservation is situated, and
near the said reservation, any public lands embraced within the limits of any forest
reservation which, after due examination by personal inspection of a competent per-
son appointed for that purpose by the Secretary of the Interior, Shall be found better
adapted for mining or for agricultural purposes than for forest usage, may be restored
to the public domain. And any mineral lands in any forest reservation which have
been or which may be shown to be such, and subject to entry under the existing
mining laws of the United States and the rules and regulations applying thereto,
shall continue to be subject to such location and entry, notwithstanding any pro-
visions herein contained.

The President is hereby authorized at any time to modify any Executive order that
has been or may hereafter be made establishing any forest reserve, and by such
modification may reduce the area or change the boundary lines of such reserve, or
may vacate altogether any order creating such reserve.

Approvd Je 4 * * * **

Approved, June 4, 1S97.
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not be defeated by the failure of the guar- for cancellation, if it appears that such
dianto set forth in the affidavitof contest agreement was afterwards, and prior to
the capacity in which he was then acting 472 final proof, repudiated 100

In the case of a departmental decision Orders of the General Land Office made
rendered prior to the change of practice, on the submission of annual, are interloc-
following the decision in Allen v. Price, utory in character, and no appeal xcill lie
as to closing cases on reriew-, but wherein therefrom . - . 306
notice of such decision is not given by The period covered by departmental or-
the local office until after such change of der suspending a, must be excluded in
practice, the, is entitled to the protection computing the tinse within which recla-
provided for tsnder the new practice 477 mation must be effected and final proof

made . -. 435Desert Lnud. A mortgage of land covered by a, can
See Ebt-y. not be regarded as entitling the mort-
A relinquishment on the part of the gagee to the status of an assignee of the

Stateof, includedinacontractmadeunder entry until after foreclosure of the mort-
section 4, act of August 18, 1894, to be gage, if, under the laws of the State in
effective must be executed by the officers which the land is situated, a mortgage of
designated by the State legislature to real property is nota conveyance thereof. 418
manage and dispose of said lands - 62------TE6

rnder the provisions of the act of 1894, HOMESTEAD.
the departmental regulations thereunder, The right to make a second, may be ac-
and the terms of the State act, the maps, corded to one who in good faith relin-
and lists of selections shown thereby, are quishes the first on accoiut of an adverse
properly authenticated by the signature claim asserted to the land includedtherein 531
of the chief clerk of the State board of The comtuutation of a, prior to the pas-
land commissioners ........ 562 sage of the act of March 2. 1889, defeats

the right to make a second, under section
Donatioun Claim. 2 of said act. ............. .. 56

Of a married man embracing more than An official certificate of the register as
three hundred and twenty acres is not to the truthfulness of the applicant may
void, but voidable ............-......... 4 be accepted in lieu of the corroboratory

Entry. affidavit required in the case of an appli-
DESERT LAND. cation to malse second, where the failure
In determining whether a, is within the to furnish such affidavit is satisfactorily

rule as to compactness no inflexible rule explained t 16
can be laid down, bt each case maust be recognized where the first through mis-
considered in the light of the facts pre- take was not made for the land intended,
sented- . ... ... . 306 and was accordingly relinquished 16

Made under the act of March 3,1877, by May be amended to correspond with
one not a citizen of the State in which the settlement as against an intervening
land is situated, but a qualified citizen of entryman, if priority of settlement is
the United States, may be perfected n- shown by the applicant and it does not
der the amendatory act of March 3, iSL -1 88 

Te provisions of this amendatorv fi appear that he is estopped by his ownThne provi sions of the amendatory dew. I acts from setting up his right as againstert-land act of March , 1891, requiring the the adverse claimant 135
entryman to he a resident citizen of the When found to embrace non-contiguous
State in which te land is situated, are tracts the entryman should be called upon
not applicable to entry made prior to the to elect which tractor tracts he will relin-
passage of said act ................ 466

The act of Marc 3, 1891, amending the quish in order to bring the etry withim
desert-land act of March 38, am operates theruleastocontiguity; andiftheeniry-
to confer upon entrymen under the origi-n fails to takesuch action the entry
nal act, at their option, the additional may then be canceled as to such tracts as

may he deemed proper, having due regardtime for effecting reclamation provided to inte-eats shown by incumbrancers-385
for in said amendatory act, and an entry
occupying such status, on which final TIMBEit CULTURE.
proof has not been submitted, is within the rnder the amendatory provisions of the
provisions of the act of July 26, 1894, ex- act of March 3, 1893 the failure of a tim-
tendiug the time for making final proof ber culture entryman, who has complied
and payment ............................. 435 with the law for the period of eight years
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from date of, to continue such compliance | ade byan alien confers no right under
with law, will not defeat his right to a the pre-emption law as against n inter-
patent, though hemaynothave scceeded vening adversee laix-6............- .. 60
in securing a growth of trees 44.....l.. 4

Where the notice of the expiration of the Final Proof.
statutory life of a, is not given in accord- Failure to submit, within statutory pe-
ance with the address furnished and the riod not treated as deaholt, where the
entry is canceled for tihsre to submit final claimant appears on the last day of such - -
proof it should be reinstated; aral equita- period, and within business hours, and
ble action thereon will not be defeated by finds the receiver s office closed contrary
the intervening entry of another if good to the regulations, and thereafter submits
faith is manifest and the final roof p roof on the next business day ........... 46
shows due compliance with the law. except The submission of pre-emption, ithont
in the matter of submitting proof within payment of the purchase price of the land
the statutory period - ............... 288 as required by law, wvill not protect the

pre-emptor as against an intervening ad-Estoppel. verse clains- ...................... 153
The right of a settler to make house- Can not be submitted on a homestead

stead entry will not be defeated by the entry made under the act of August 23,
prior application of an adverse laimant 1894, of lands within an abandoned mili-
if, by the conduct of said claimant, e is tary reservation, prior to the appraisal of
estopped front asserting his claim as the reservation ...........-. .. .335

against such settler -297 The act of Mac 4 1896, relieves a tim-
Evidence. ber-culture entrysnan from the require-

Thelocal officers, after denoticegiven, ment of appearing before the local office,
may inspect the premises in dispute and or a office designated by statute within
use the information thus obtained as an the county in which the land is situated,
aid to the proper understanding and val- on the submission of, but does not modify
nation of the evidence adduced at the prior legislation or regulations therenn-
hearing - - - 277 der with respect to the testimony of his

The burden of proof rests upon one who, witnesses - ----------------------- 443
attacks an approved Idian allotment, DESErT LAND.
alleging a superior right to the land See Elthry.
covered thereby ... 1.. . 323

If the burden of proof is improperly Forest Lans.
placed, and accepted its placed without See eservationt.
objection, the party so relieved from said
burden is not in a position to complain of
such action on appeal, i the absence of See Entry; Olahtoma Lads.The law dloes not contemplate, that. hoan attempt in the appellate tribunal to rhe shal ho oexe by one
shift the burden, and apply the changed right of entry shall be exercised by one
standard to the record made on the hear- who makes settlement primarily ad
ing in the local office . 507 chiefly for trade and business, and not for

The conviction of a person on a charge agricultural purposes -24
of perjury committed i case where An act of a Territorial legislature estab-
anotrer party is an applicant for land, iishing the corporate limits of a city, so
and the party is asoonelisa, " and such to inehlde therein lands embraced at
person testifies that neither e nor such such time within an Indian reservation,
applicant were in the territory within the is inoperative as to the ads so reserved,
prohibited period, is not necessarily con- an o the reloval of the reservation no
elusive as to such person's qualification, The plohimtr on in e n
though affecting his credibility as a wit- The s provision in section2289 It. S., as amended by section 5 act ofness ............. . .. 400 March 3,1891, that " no person who is the

Fees. proprietor of more than one hundred and
Unearned and unofficial moneys; circu- sixty acres of land in any State or Terri-

lar of June 5,1897 -0........ ....... 506 tory shall acquire any right under the
On the location of desert lands by a homestead law," is no bar to the allow -

Statte under the fourth section of the act ance of an entry based upon an applica-
of August 18, 1894, the register and re- tion made prior to the passage of said
ceiver are each entitled to a fee fron the amendatory act, and strictly in compli-
State of $1 for each final location of 160 ance with the laws and regulations then
acres ------------------------ 66 inforce -343

On filing selections under the act of The settlement of a homesteader, who
January 12, 1891, the railroad company dies prior to the expiration of the time
must pay the statutory .................. 543 given for the assertion of his right, with-
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out having made application to enter, in- thereof but thereafter canceled for ile-
ares to the benefit of his widow: and her gality, and so remaining unsatisfied at
subsequent remarriage will not defeat the passage of the act of August 18, 1894,
her claim as the successor to the right are by said act validated, and may be re-
of her deceased husband - 181 issued for the benefit of a bona fide pur-

The right ofa deserted wife, who is liv chaser thereof ..-.. ................. 35
ing on the land covered by the entry of Under the act of Augest 18, 1894, an
her husband. attaches atonce onthe filing entry made on a certificate of right is
of his relinquishnent, and defeats the in- valid, and must be approved, where the
tervening adverse entry of another . 53 land is held by a bona fide purchaser,

Entry of insane claimant may be proved though the issuance of the certificate may
up by person authorized to act thr him have been secured through fraud; and the
during his disability . 495 patent in such case should issue in the

The rightof a settler to nake entry will name of the assignee- . . 291
not be defeated by the prior application There is no authority of law for the in-
of an adverse claimant if, by the conduct sertion of a condition in a soldier's certi-
of said claimant, he is estopped from fieste of right, requiring settlement and
asserting h is claim as against such settler, residence on the part of the soldier, where
and it appears that said claim is wanting the original entry was abandoned; and
in good faith -297 it therefore followis that in recertifying

The action of a homesteader in cutting the additional right in the name of a
and selling timber growing on the land transferee. undar the act of August 18,
covered by his entry should not be held 1894, such a condition, contained in the
sufficient to justify cancellation of the original certificate, should be omitted... 502
entry, on the ground of frinudulent intent Ihdeinimity.
in making the saue, if the entryman s
actually residing on the land and appar- See aitlroad Grant; Schaool Land;
ently expending the proceeds of the tim Swamp Land.
ber in the perimanelt improvement of his Iidian Lands.
claim ------------------------------ The Deportment lias authority to cancel
ADDITIONAL. entries of Osage ceded lands where de-

The right to make additional entry ihult exists as to the payment of the pur-
Lvnder section 6, act of March 2, 19. is chase price .-............-... . .. 6
limited to cases wheie the original entry The preferred right of homestead entry
was made prior to the passage of said act. 23 accorded to actual settlers by the act of
ADJOINING FARM. June 17, 1892, opemtiiig the lamath River

DI inAlid, and will not be alleived to Indian Reservation, does not extend to
Ist ivathe nryisiad was t in a t lands returned as swamp and overflowed,

stand if the entryinlaii was not in faet the . and so represented oi the approved town-
owner ot the alleged original farm at the ship surveys and plots -26
time of entry .-. 258 The issuance of a trust patent on n
COMMUTD. Indian allotment terminates the jrisdic-

An order directing the cancellation of - tion of the Secretaiy of the Interior over
a prematorely eonimuuted homestead entry the lands covered thereby as public lands,
will not defeat action under the confirma- and be consequently has no authority, in
tory provisions of the act of June 3, 1896, the bsence of special statutory provi-
if such order has not become final -1--- 351 sion, to cancel suchpatents forte purpose
SOLDIERS. of correcting erroneous allotments 214
A soldier who has filed a homestead The authority conferred upon the See-

declaratory statement is entitled to six rotary of the Interior by the act of ,fo-
calendar months after such filing within nary 26, 1895, to cancel a trust patent, in

whchtomae a omac order to correct a mistake in the allotment,which to noko entry, and commence st islimitedto cases in hich the alleged
tlemeiit and improvement; anderroris one of those specficallynamed in
computation of such time the day of filing said act ................one .. te c a 214
the declaratory statement should be e- sai act-21t
eluded, and the last day of the specified The act of anu Iy 20,r1895, authorizing
period included - .1 ............ 38 the Secretary of the Interior to cancel

There is nothing in section 2304, R. S. pte isue o ndilan allotmentsfor
which authorizes a soldiertomakceahome- the correction of mistakes therein, is lrn-
stead entry who has perfected an entry ited in its operation to a specified class of
under the provisions of the general act-. 561 trust patents, and is not applicable to a

patent that conveys a title in fee simple.- 285
SOLDIERS ADDITIONAL. The Secretary of the Iterior has au-

Certificates of right, regularly issued, thority to investigate the validity of an
and located by bona fide prohasers Indian allotment at any time prior to the
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issue of the first patent provided for un- holding the land in reservation, with a
der the allotment law, and, on sufficient view to its allotment to the Indian - 413
cause shown, torescind the approvalof ass Thejointresolationof Decemberl9,1893,
allotment and reject it. 264 confirming bona fide pre-emption filings,

The action of the Office of Indian Af and homestead filings, or entries, within
fairs on allotments is conclusive, so far as the Mille Lao Indian reservation, allowed
the General Land Office is concerned, as to between January 9, 1891, and the receipt
whether the Indian was a settler on the of notice at the local office of the depart-
land, and whether lie was entitled, as an mental decision of April 2,,1892, operates
Indian, to receive an allotment ...-....... 424 to validate settlement rights covered by

The patents issued onlIndialnallotments filings or entries thus allowed, whether
in the Cherokee Outlet were not condi- initiated before or after January 9, 1891;
tional, but conveyed a fee-shnple title, hence, as between parties claiming under
and the Department is consequently with- - said protective legislation, priority of set-
out jurisdiction over the lands covered l tlement may properly form a material
by said patents .- .. 295 issue ------ _,,, ----------------- 489

Children born of a white man, a citizen Allotments on the Swinomish Indian
of the United States, and an Indian reservation may be inade prior to the es-
woman, his wife, follow the status of the tablishment of actual residence by the
father in the matter of citizenship, and allottees, it appearing that the lands se-
are therefore not entitled to allotments lected are partly covered by tidal over-
under section 4, act of February 8, 1887, flow, and that the portion not so covered
as aended by the act of February 28, is cultivated bysaid allottees, and further,
1891 ---- 311 that when allotment is made the Indians

An allotment duly made ad approved I will be enabled to protect their lands from
must be regarded as a judicial determina- said overflow and thus secure permanent
tion that the allottee is entitled to an ho - --es 509
allotment in the reservation involved, The act of Augast 15, 1894, modifying,
and such question, so determined, must as to the citizen Pottawatomie and Ab-
thereafter be held re judicata-. 1. . 323 a sestee Shawnee Indians, the ihibition

A departmental determination that an against alienation contained in the general
applicant for the right of allotment is allotment act, does not authorize a sale of
entitled to recognition, so far as tribal allotted lands held by anminor heir 511
relationship is concerned, removes such An appraisal of unallotted Pottawato-
question from further consideration in mie lands, as provided for in the treaty of
subsequent proceedings involving the November 15, 1861, is not called for, if it
assertion of said right- 323 appears that there is a bona dde claimant

An allotLmentmade andapproved on the therefor who is within te protective
selection of the allotting agent, and with- clause of the snbsequent treaty of Febru-
out a formal selection on the part of the ary 27, 1867 . 513
allottee, is not for such reason invalid 323 Cash entries of Chippewa pine lands,

An adverse claim set up against an ap- made after due offering under section 5,
proved allotment by another applicant act of January 14, 1889, and the amenda-
for the right of allotment, and based on tory act of February 26, 1896, should not
alleged prior selection and improvement | be canceled for inadequacy of considera-
of the tract in question, can not be recog- tion, where the appraised value of the
nized, in the absence of an affirmative laud was paid, and there is no evidence of
showing of injustice done, amounting to collusion between the purchaser and the
a fraud upon his equitable rights in the governuent appraiser, unless such inade-
premises ...... 323 quacy is so great as to amont to a fraud

The relinquishment of an allotment is orinipositioti-517
inoperative if not approved by the De- Directions given for withholding Chip-
partment- . . 323 pewa pine lands from sale until further

Under section 8, act of March 2, 1889, orders, and the Commissioner instructed
all 'Indians receiving rations" at a reser- to proceed with the survey of said lands,
vation, on the date of the President's and report with respect thereto .......... 517
order directing allotments thereof are Insanity.
entitled to recognition under said order. 930 See ifemnestead; Contest; Relinuishionent.

ruder the regulations of the Depart-
mnet, land included within the occupancy I11structio ass and Cireulars.
of an Indian is not subject to entry, and See Tables ot page xix.
a contest against an entry of land, so ex- * Isolated Tract.
eluded from disposition, will confer no Section 2455 R. S., as amended by the
right upon the contestant that will pre- act of February 26, 1895, contemplates
vent the Department from subsequently thatno tract shall be regarded as isolated,
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within the meaning of the law unless at the appellate tribunal to shift the burden,
the time of the application to have it sold and apply the changed standard to the
under said section the land surrounding record made on the earing in the local
said tract is included within entries, fil- office - 507
ings, or sales, made at least three years In case of an attack on a mineral loca-
prior thereto-lit ... .. 296- ' tion of land that has once been adjudged

litdlgmen~tet. \ mineral in character, the abandonment orJfude al csohli anerfr forfeiture of the claim must be shown by
ruder a decision holding ain entry for clear and unmnsslable evsdeuce... __ a58

cancellation, if within a specified period The non-mineral character of a tract of
the entryman fails to comply with certain land having been determined as the result
requirements, or appeal, the judgment of a hearing had on that issue, the Depart-
becomes fiDal at the expiration of said snout is not justified in ordering anothser
period, if the requirements of said deci- hearing on the same issue, in thi ahence
sion are not complied with, and no appeal of a clear sowing of development made
is takes, and the land involved is there-
after open to entry by the first legal site the prior hearing, such as, if sup
applicant- . 0 209 ported by the evidence at the hearing ap-plied for, would clearly demonstrate that

Jurisdiction since such prior hearing mineral has been
Of the local office in case of a hearinig is discovered in such quantities, and bysuch

acquired by notice, and is not dependent thorough work on the premises, astoover-
upon the affidavit of contest- 38 come the effect of the previous judgment

as to the character of the land- 553
Land Department. In a hearing ordered to determine the

A surveyor-general, who orders and alleged known mineral character of land
approves the survey of a ining claim, is embraced in an agricultural entry, made
disqualified as anapplicant therefor under at the conclusion of a prior contest involv-
the provisions of section 452 R. S., and ing the character of theland, the evidence
the departmental regulations thereunder, must be confined to discoveries after the
-while holding such office . 393 date of the first hearing, 'and prior to the

Mineral Land. allowance of the entry. . 571im era] Lanld.
Instructions of April 9, 1897, as to rail- Mining Claim.

road and State selections in mineral belts 321 Circular of February 25, 1897, under the
Instructions of May 10, 1897, as to non- act of February 1, 1897, authorizing

mineral affidavit in case of railroad and placer entry of oil lands- .. . 183
State selections in mineral belts- 416 Paragraph 29, of mining regulations,

The existence of a mineral location amended, and directions given for due
raises the presumption that the location promulgation thereof -- 191
has been made in conformity with law, The notice of an application for a mii-
and that the land covered thereby is min- eral patent should, in stating the nanses
eral in character - - . 172 of adjacent claims, include unsurveyed as

Where mineral is found, and it appears well as surveyed claims - 191
thata person of ordinary prudence would Failure to include in the posted and
be justified in further expenditures, with published notice of a mineral application
a reasonable prospect of soccess in dovel- the names of the nearest or adjacent
oping a mine, the land may be properly claims, in strict accordance with para-
regarded as mineral in character - 172 graph 29, of miiiing regulations, will not

A hearing will notbe ordered on an alle- render new notice necessary, where the
gation that a tract of land, embraced notiee as given is substantially in con-
within a certified list of State selections, formity with the practice heretofore ob-
was not, on account of its prior known served under said paragraph 191
mineral character, intended to be granted Judicial proceedings are not effective as
to the State, except upon a strong prima against an application for mineral patent
facie showing in support of such allega- if not based upon an adverse claim as pro-
tion -.. i 486 vided by statute- .. . .... 18

The burden of proof is properly upon The failure of a claimant under a min-
one alleging the mineral character of a eral location to make objection to the
tract that has, prior thereto, been ad- allowance of an agricultural entry of the
judged agricultural- 277 land is conclusive as to the right of such

If the burden of proof as to the charac- claimant to be heard -488
ter of land is improperly placed, and ac- On appeal from the refusal of the local
cepted as placed without objection, the office to entertain a protest against a mi -
party so relieved from said burden is not eral application, the appellant is not re-
in a position to complain of such action quired to serve the applicant with notice
on appeal, in the absence of an attempt in thereof .......-........... 349
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Continuous possession of , with due President's proclamation he leaves said

compliance of lav, for a period equal to territory and remains outside the bound-
the time prescribed by the statute of limi- ary until the hour of opening ... 92
tations for mining claims, in the State Where there is doubt as to the actual
wherein suck clain is situated, entitles boundary of lands about to be opened
the claimant under the provisions of sec- to settlement, and a government offieial,
tion 2132, R. S., to a patent, in the absence for the purpose of securing equal oppor-
of any adverse claim . 18 tunities. to all, designates a line from

Prior to the approval of a railroad in- which the run shall he made, it is ineum-
demnity selection, the land included bent upon one who disregards such dosig-
therein, if mineral in character, is open to nation to show that by such action he
exploration and purchase under the min- gained no advantage over others. . 32
ing laws of the United States - 172 A settler On lands opened to disposition

A surveyor-general who orders and ap-
proves the survey of a, is disqualified as by the act of March 3, 1891, is not disquali-
applicant therefor under the provisions of fled by making the "ran" on the day of
section 452, P S., and the epartmental opening from an adjacent India reserva-
regulations thereunder, while holding tion . . 92
such office ............................. 1 393 The prohibitory provisions of section

A discovery of mineral on each twenty 14, act of March 2, 1889, with respect to
acres of a placer location serves to except . settlement in Oklahoma, are general in
the whole location roin school indemnity character as to lands opened to settlement
selection -1 07 in said territory, and extend to Sac and

PriortothepassageoftheactofAugust Fox lands, becoming effective from the
4, 1892, there was no authority to locate date of the act announcingthe acquisition
and purchase lands chiefly valuable for of the Indian title to said lands. . 301
building stone inder the placer mining The limitation in section 20, act of May
laws - . 403 2, 1890, of the right to make homestead

The Land Department has O jurisdic- entry in Oklahoma, to persons who are
tion to correct an alleged erroneous sur- not "seized in fee simple of one hundred
vey of a patented placer claim, while the and sixty acres of land," disqualifies one
patent is outstanding, so as to include who owns a "quarter section," entered as
land not applied for or surveyed . 512 such, though the area of the ti-act thus

owned may fall short of one hundred and
Notice. sixty acres by a small fraction, as shown

See Practice. by the field notes of survey . 248

Oklialiona Laiids. The povisions in section 16, ot of
Circular of February 25, 1897, under the March 3, 1891 (28 Stat., 989), that the lands

act of January 18, 1897, opening to entry specified therein shall be opened to settle-
land in Greer county . 184 ment " under the provisions of the home-

In a contest between applicants for land stead and townsite laws," should be con-
in Oklahoma, involving priority of settle- strued to mean that said lands are to be
ment, the question of "soonerism 'is nc- opened to settlement under the homestead
essarily raised as to each party thereto, and towisite laws governing the disposi-
whether foribally charged or not, and - tion of lands i Oklahoma, and not oper-
where, in such a contest, evidence is sub- ating to repeal the provision contained
nitted on said question, and a decision in section 20, act of May 2,1890, disqual-
rendered thereo, a second contest should ifying as homesteaders all persons own-
not be allowed on that question - 61 ing one hundred ad sixty acres in any

An applicant for the right of entry in State or Territory, and applicable to all
Oklahoma is not disqualified by reason lands in Oklahoma . 242
of his knowledge of the country, gained A transfer of land owned by an intend-
through residence therein prior to the pro- ing homesteaderwill not operate to relieve
hibited period .......... - 420 him from the disqualification iposed by

The fact that at the date of the act open - section 20,-act of May 2, 1890, ifitappears
ing the Pottawatomie country to settle- to have not been made in good faith, but
ment and entry a person is then within for the purpose of evading the statutory
said country and occupying land under inhibition ............ - . 248
an unapproved lease will not in itself The special right to enter additional
disqualify him as a claimant for lands lands conferredby the act of February 10,
so opened for settlement; nor will his 1894, when such additional lands become

- subsequent presence in such territory subject to entry, is defeated by a prior D

operate as a disqualification where he ac- selection of the land as school indemnity
quires no additional information as to the under the provisions of the act of March
land settled upon, and in obedience to the 2, 1895 .l............ ........ .... 91

10671-VOL 24 39
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See Railroad Grant. Will not be entertained, if noticethereof
Under an entry confirmed by section 7, is not served on the opposite party within

act of March 3 1891, should issue in te the time allowed for filing tbe same. 322
name of the entryman, though bis death Notice of, may be served either upon
may be disclosed by the record 1.......... 139 the adverse party or his attorney-.....,,.. 489

The inadvertent certification of State Notice of, served upon the land commis-
selections at a time when the lands cov sioner and age t of a railroad companyis
ered thereby are included within an x- a proper and legal service on sncb com-
isting entry, and involved in proceedings pany ------------------------------------- 339
then pending before the Department, is Where two or more cases, involving the
inoperative, and constitutes no obstacle to same tract of land, have been consolidated
the issoance of, in accordance with the and considered together, notice of, must
final judgment in said proceedings , 228 be served upon all parties in interest- .-.- 402

A certification under the act of August 3, Role 105 of Practice, providing for the
1854, of lands on account of a railroad service of notices upon attorneys, is one
grant that were, at the date of the grant, of convenience, and not of exclusive
embraced within a pending prima facie right; hence an, is not defective in the
valid school indemnity selection, is no matter of notice, if the service is made
bar to the subsequent approval of such upon the appellee, and not upon his at-
selection1 -------------------------,,..... 364 torney - , ,,,,-,,,, ............ 277

-Under the act of August 3, 1854, a cer- From the refusal of the local office to
tification of lands to a State, on account entertain a protest against a mineral ap-
of a railroad grant, is no bar to the subse- plication, does net require the appellant
qoent disposition of said lands, if they to serve the applicant with notice thereof 349

- in fact lie wholly outside of said grant, An order for a hearing issued by the
andhlencearenotofthecharactergrante(t 396 General Land Office, on the, of an appli-

The Land Department has no jurisdic- cant from the rejection of his application
tion to correct an alleged erroneous survey to enter, operates as a disposition of the,
of a patented placer claim, while the, is and its want of regularity is thereafter
outstandit g, so as to include land not ap- not material -,-,-,,,-,-. 274
plied for or surveyed . 1. , 512 A case on, that involves the rights of

Suit for the recovery of title will be ad- several parties appellant, will be treated
vised where a, through inadvertence and as properly before the Department on the
mistake, is issued in contravention of whole record, though it may be alleged
departmental directions-----------------, 200 that one of the appellants filed his appeal

Payment. out of time ...... -.................... 565
See Final Proof. NOTICE.

Pine La nd s. Jurisdiction of the local office is secured
See Indian Larde. by, and is. not dependent on the affidavit

Practice. of contest ------------------------------ 383
SeeRulesof, cited andconst-ued, page xxiii. Of contest is sufficient if it substan-

GENERIALLY. tially follows the affidavit of contest, - _ 383The Rules of Practice do not require
The advancemeut of cases on the decket that a, shemeld he served within the juris-

intheGeneral Land Office, is amatterrest- diction of the local office from which it is
ing in the discretion of the Commissioner, issued-181
and will not be interfered with by the Service of, by registered letter is not
Department unless an abuse of discretion erlervice witin te in of
appears-..-............. 202 personal service within the meaning of

The local officers after due notice given,14The ocaloffiersafte duenetie gienService of, by publication is defective,
may inspect the premises in dispute, and if a copy of the notice is net mailed by
use the information thus obtained as an
aidtothe proper understanding andvalua- registered letter to the defendant at histin f heevdeceaducd t heher- postoffice ef record-119.......... 5tion of the evidence adduced at the hear- On objection to the service of, the con-
ing ....... ... ........ ... 277 test should be dismissed, if the ground of
APPEAL. objection is well taken, and the contestant
Will not lie from an interlocutory order does not apply for an alias notice. 10 . . 350

of the local office made during the prog
ress of a bearing, _-- -- - 88 REIEARING.

Orders of the General Land Office made If the party adversely affected by an
on the submission of annual desert land interlocutory order withdraws from the
proof are interlocutory in character, and case, he is not entitled to have it remanded
nowill lie therefrom ............. 1........ 306 for further hearing even though it may
,Will not be entertained in the absence appear ttet the local office erred in its

of specification of errors - 489 ruling- - ,,,- .,,-,-,-. 88
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There is no authority in the rules of grant in pese;;i, conveying the legal

practice for the, of an order of the Secre- title to the grantees,defeasible only by for-
tary of the Interior directing a hearing. feiture duly declared by act of Congress;
A revocation of such order should be and until such forfeiture be so declared
sought through an application to the thj grantees have the right to snake the
supervisory authority of the Secretary .. 400 settlement required as a condition pree-

Wihere two or more cases, involving the dent to the issue of patent ............... 109
same tract of land, have been consolidated The right of settlement under the act
andoonsidered together, notice of motions of July 7, 1838, on the granted premises is
for, must be served upon all parties in restricted to thegiasutees or those claim-
interest -.- -401 .......... tu02 ing under them, and all other settlers

The sufliciency of the charge, on which thereon are naked trespassers; and their
a hearing has been held, can not be called settlements may be claimed by the grant-
inquestion on, if no objeetion Ihereto was eesasa flfillmsent ofthe conlitions of the-
made at the hearing -1 ----- 301 grant, whenever the settlement is such

Priortotheissuanceofpatent, theLand as the grant requires ...........-..... 109
Department may reopen ease, to correct If the terms of the grant of July 7, 1838i
an error in the decision thereof, and re- are complied with it inures to the bene-
adjudicate the same, after due notice to hiiaries thereunder, and patent svill issue
the parties ............................... 280 accordingly; it is therefore not material

On the application of a partyin interest for the government to inquire as to the
the Department may reform its lindings interest of others in said grant .......... 109
of facts in a previous decision, so that it Decided and recommended for confir-
may be in accord with the record in the mation by the commissioners, and re-
case, where such action seems requisite ferred to Cong ess by the Secretary of the
for the protection of the aplicant. Treasury, January 14, 1830, is confirmed
though the judgmentas rendered may not by section ], act cf May 26, 1830 -205
be affected thereby .245 ..............-------- 25 Whoee the attention of Congress has

A cause of action arising after the hear- been called to the fact that the conditions
ing before the local office, and during the subsequent in a grant have not been coil-
pendency of appeal therefrom, can not be plied with, and no action is taken sy Con-
made the basis of a motion for, of the gress, such failure to at will be taken by
departmental decision rendered on the ap- the Department as an expression of the
pealed ease- . . ..--------- 39 legislative will that the decisions of the

A motion for, filed by an alleged agent courts be accepted as a guide in adminis
and attorney of a State will not be enter- Cring the law ...... . 109
tained where such attorney has not cam- Public Land.
plied vith tle regilations in regard to the Aui even-numbered section lying within
admission of attorneys at law to practice Ihe common granted limits of two rail-
before the Department, and has shown no road grants remains at double minimum
authority to represent the State either as though one of such grants may be for-
attorney or agent; and where it must be feited - .------------. 9
presumed that the State would not give Lands falling within the indemnity
such authority to any person, on account liuits of a railroad are not by such fact
of its having executed a quitelaim deed rased to the double minimum price. 159
of the land involved to the United States. 525

Railroad Grant.
Price of Land. GENERALLY.

See Psittic Lad. Selections in mineral belt, circular in-

Private Claim. structions of July 9,1894, modified ..... 321,416
By the terms of the treatiesbetween the Inthe preparation of lists of lands grant-

United States and the Repisblic of Mexi- ed to aid in the construction of railroads,
co, all lands embraced within the bounda- the lands should be listed to the grantee
ries of Mexican and Spanish grants, at company or corporation when it is in ex-
the date said treaties were ratified, were istence -t----. - .- 138
placed in a state of reservation for the Under the grant t the Northern Pacific
ascertainmentof rights claimed under said Railroad Company patents should issue to
grants, and by the act of March 3, 1891, that company and not to a grantee thereof . 138
said reservation is continued in force, and In the exchange of lands, provided for
will so remain until fial action is taken in the act of January 12,1891, between the
on the respective claims or grants affected United States and the Southern Pacific
thereby1..... ...................... I Railroad Company, the company should

The grant made to Dr. Perrine by the flea relinquishment of the lands in lieu
act of July 7, 1838, and subsequently con- of which it proposes to make selections,
ferred by Congress upon his heirs, was a and -present to the local office a formal
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application to select thelieu lands, as duly The grants tothe St. Paul and Northern
listed for such purpose, and pay the stain- Pacific R. R. Co. and the Northern Pacific
tory listing fees on the selection so made. 543 E. R. Co. were made by different acts of

The maps, tract books, and official plats Congress, and are entirely separate and
of survey, on file in the General Land distinct, and the lease of its road and fran-.
Office, must determine thelocation of rail-* chises by the former company to the lat-
road liies, and the distances therefrom of ter will not justify the Department in
lands in dispute between railroad coin- holding that rights granted to the con-
panies and settlers ------------- . 180. .. 180 paDy first named can only be exercisedby

The fact that lands are unsurveyed does itslessee ---- .. :...... 339
not except them from the operation of a, Action suspended on all entries allowed
on definite localion- .................. I------180 within the convicting limits of the

A decision of the Department, in accord- grants for The Dalles Milita-y Wagon
ance wit h the rulings then in orce, that a R Road Co. and the Northern Pacific R. R.
certain tract of land passed under a, does Co., pending a judicial determination of
not, in view of the provisions of the act of the status of said lands -.-.-.- e-:- 332
March 3, 1887, requiring the adjustment The grant of Larch 3 1871, was not one
of railroad grants " in accordance with the 'in prsenti, but in futm-o, takingeffect on
decisions of the Supreme Cort," pre- the delivery and filing of the relinquish-
elude subsequent departmental action, ment required under the terms of the
on the application of a third party, under giant - .--------- 141
the later decisions of said court. - 441 I LANDS EXCEPTED.

The act of Tune 2, 1864, authorized a A
modification of the lineof unconstructed ord, at the dote a railroad grant becomes
road as located under the original grant of effective, excepts the land covered thereby
1856, and provided for a branch line con- fron s the nf thegi t - 1e 5'- . . . . . ~~~~~~~~from the opecration of the grant.------ 195
necting said modified line with the line of An expired pre-emption filing of record,
the Mississippi and Missouri Railroad at the date a railroad grant takes effect,
Company, so as to form a connection with
theOnionlPacificsystem. Foriemodi- excepts the landeovered tlierebyfromthe
te mn liethec ay wyseitlem operation of. the grant -------------------- 141
fled main line the couspany was entitled . ....Land embraced within a pre-emption
"to the same lands and to the same amount filing of record at the tine when a railroad
of lands per mile " as provided in the orig- grant becomes effective is excepted from
inal grant, but for the connecting branch . the operation of the grant and the com-
line a new grant was made, to be satisfied pany in such case is not entitled to ques-
froni lands within twenty miles thereof; tion the legality of the filing or the quali-
hence in the adjustuent of the grant, as fiation s of the pre- ilptor --. i 21
made by the two acts of Congress, the A donation claim of a married man em-
" connecting branch line " can not be rc- bracina more than three huidred and
gardedas apartofthemodifiedmainline. 125 twenty acres is not void but voidable

The act of June 2, 1864, so far as the only, and land included therein, at the
modified main line is concerned, enlarged time when a, becomes effective, is ex-
the source from which the amount of lands cepted from the operation of the grant-- 4
granted by the act of 1851 might be satils- The notation of a swamp-land selection,
flied; but le lands certified prior to said appearing of record at the date a railroad
act of 1864, along unconstructed road, grant becomes effective, will not operate
must remain a charge against the company to except the land covered thereby from
in the Ial adjustment of the grant under the orant where prior thereto the op-
the two acts - ......... ........ 125 ran whee tion hereoed

In the adjustment of the Northern Pa- proval of such selection has been revoked
cific grant between Thomson and Duluth and the selection itself superseded by sub-sad rntsoud echredwih al sequent lists----------------161said grant should be charged with all : The conditions on which the extension
lands received by the Lake Superior and of time for the completion of the road was
Mississippi Company between said points given by the act of June 22 1874 operate
under the prior grant thereto, whether gv b thecact of Jue 22n 17 oerte

t . . a~~~~~s a revocation of the grout to the extent
within the primary or indemnity limits

of said grant-l~~~~~~t of the rights of actual settlers at the dateof said grant . ............ ..... 320, 
At the time of the filing and acceptance thereof; and the protection thus given

of the map of definite location of the St. such settlers is effeetive, even though the
Vincent extension of the Manitoba road landswere listed under the grat and such
there was no reservation 'of lands for the list approved prior to the passage of said
benefit of the Northern Pacific outside the : act - . . 226
withdrawal on general route, and the pri- The effect of section 17, act of July 2,
mary limits adjusted to definite location, 1864, was hot to make a new grant but to
that would defeat the grant to the Maui. provide a new beneficiary under the orig-
toba company - - .. .... .. 195 inal grant of July 1, 1862, as to the Sioux
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City branch, and said beneficiary could The right of a qualified settler'who is
only take such lands as were capable of in the possession of land to perfect title
passing under the original grant, and thereto is not defeated by an intervening
would terefore not acquire title to lands selection - , ,,, -. .. ,.,, 439
that were a part of the bed of the Mis- Land not protected by withdrawal and
souri River at the date of the original embraced within a bona fide settlement
grant- ,-. -------- _------------------ 29 claim is not subject to selection -......... 274

A claim of occupancy will not be held
INDEM tITY. sufficient to defeat the right of selection

Selection unaccompanied by a specifica- in the absence of actual residence on the
ticn of loss is no bar to the attachment of land-2 2............................ 452
other rights- ----------- ........... 195 Selection of unsurveyed land should be

Selection, in the absence of a specified canceled, not suspended to await survey 40
basis therefor, is iso bar to the acquisition Prior to the approval of a selection the
of a settlement right; and after such land incladed therein, if mineral in char-
right has intervened the company will acter, is open to exploration and purchase
not be permitted to designate a loss and nder the mining- laws of the United
thus perfect the selection -.. ,,,.,,, 453 States -- 2----- 172

The departuiental order of May28,1883, The failure of a railroad company to
waiving specification of loss, was made perfect a selection within a reasonable
at a time when the indemnity withdrawals time after notice of final decision recog-
for the Northern Pacific were held valid, nizing the right of selection must be held
and that fact must be taken into consider- to work an abandonment of its prior
ation and given effect in the disposition right, where the withdrawal has been re-
of selections made thereunder . ,,,, , 417 voked and an adverse claim intervened .. 145

Selections made under the departmental The establishment of iudensnity limits
order waiving specifications of- loss are - on the definite location of the Northernvaldr aing seieofrcatodas r o e Pacific, and action taken thereon, did notvalid and while of record a bar to the - amount to a findingon the part of the Do-
allowance of adverse claims -artuet tha all-th e lands in said imits

Selections. naccompanied by designa- wold he rquired to satisfy the grant to
tion of loss, made prior, to the depart- osaid compnrey- , , , to195
mental order waiving such designation Selections, regular and legal under the
are protected by said order in the absence existing construction of the grant at the
of any intervening adverse claim -:,, 444 time when made, should be protected

Selections made under the departmental under a changed construction of the grant 270
order waiving specification of loss are Selections of the Northern Pacific rest-
valid and while of record a bar to the ing on alleged losses east of Superior City,
allowance of adverse claims. A subse- regular and legal inder the constrruction
quent designation of losses in bulk in of the gmant at the time when made, should
support of such selections, and rearrange- be protected under the changed construe-
ment of the losses so designated, tract for tion of the grant, with due opportunity to
tract, to correspond with the selections, assign new bases, as against intervening
can not be regarded as an abandonment adverse clains - , 444
of the company's right nder the selec- Report called for from Geimeral Laud
tions as originally made- 1 , ,, 370 Officeastoallegedexcessindemnityselec-

Selections accompanied by designation tions in the second idemnity belt of the
of loss in bulk, made prior to the specific Northern Pacific grant in the State of
departmental requirement that lost lands Minnesota -, I. 141
should be arranged, tract bs- tract, with rnderthegrantto the Northern Pacific,
the lands selected, operate to protect the -selections may be made within the first
company as against subsequent applica- indemnity belt irrespective of time State or
tions to enter made prior to said require- Territorial lines within which the loss
ment and the rearrangement of losses in occurs .-..... ,,,, .. 417
accordance therewith -, , ,,, ,, 419 WiR HDRAWAL.
- On the rearrangement of a list, based on For the benefit of the Northern Pacific
losses alleged in blk, so that the lands Railroad Company, on the imap of general
selected and the losses specified shall cor. route filed August 15, 1873, can not be
respond, tract for tract, the rights of the pleaded by the company as against the
company date as of the presentation of operation ofapre-emptioii claiifiled after
the first list so far as the selections and the abandonment of such route by the
losses are the same -,,---,,,, 444 company, Fand prior to definite location... 516

Prior to selection the lands within the ACT OF JuNxE 22, 1874.
indemnity limits of the Northern Pacific A n indemnity selection under said act,
grant are open to settlement and entry... 40 based on a relinquishment necessary for
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the protection of entryinen, under the The right of purchase under section 5
rulings then in force as to the late when can not be recognized, if the bona de
therights of the colrpany attached, should character of the conveyance, under which
not be defeated by a changed ruling as to the applicant claims, is not established .. 482
the attachment of rights under the grant, The right to reimbursement umder the
where the lands so selected have been act of March 3, 1887 (24 Stat., 550), can
sold by the company, and the grant is not not be recognized if tho title convoyed by
enlarged by the approval of the selection. 381 the government is paramount to the claim

ACT or ApiaL 21, 1876. of the railroad company.................. 64
The provisions of section 2 are not r ACT OF SEPTEMBER 29, 890.

stricted to persons who made entries under No right is acq tired by a contest against
section 1 of said act, but apply, in the an entry of lands reserved on account of a
event of abandonment of such original railroad grant, that will defeat the right
entrymen, to cases where, " underthe de- of the entryman, who is in possession as
cisions and rulings of the Land Depart- a licensee, to purchase the land under the
ment," the lands covered by such original provisions of section 3, and the amenda-
entries have been " reentered by pre-emp- tory act of January 23, 1896.. . 406
tion or homestead claimants who have
complied with the laws governing pre- An attorney in good standing beforethe
emption and homestead entries," and sub- Land I)epartment is entitled to inspect
mitted satisfactory proof of sch conpli-

ance-~~~~~~~~~~1 reports of a special agent on which denal
An entry allowed, under the rlings and action has been taken by the General

Land Office adverse to the interests of his
decisions of the Land Department, of land client1 ... ................... 379
to which a homestead claim had attached A request for information as to the cost
prior to notice of nithdrawal on general 'of certified copies of specided papers or,
route, that remained ofrcord till after in the General Land Office, is entitled to
definitelocation, and was thenabandoned, a response, with such information as may
is within the confirmatory provisions of of necessity be required to form the basis
section 2, though made after the passage for a request for an exensplication of the- 415
of said act ...... -. it....,,,,,,....... 318 Rehearing.Railroad Land. See Practice.
ACT OF MARCH 3, 1887.

The right of purchase under section 5 Relinquishmtent.
is not defeated by a prior adverse applies- | Executed for the benefit of one holding
tion to enter under which no settlement a confidential amd fidciary relation to
right is asserted -4- -- --- 42 1 the entryinan can not be recognized as of

Land subject to indemnity selection, any validity in the presence of a just and
and sold to a purchaser in good faith, as a equitable adverse claim ............ ..... 177
part of the grant, may be purchased under Can not be held to be the result of a
section 5, though no selection of the land contest which had, prior to the, been
was made by the company -,-.,,-, 42 1 finally decided in favor of the entryiman. 428
- Section 5 does not confer upon a pur- Executed by the guardian of an insane
chaser from a railroad company, where entryman, under the direction of a pro-
the title of the company fails, the right bate court, is unauthorized by law and
to purchase from the governmentt land invalid- ., 494
known to be valuable for its mineral . 172 Repayment.

The status of an applicant to perfect On application for, uender an entry can-
title under section 5 as a " bna fdde pur- celed for fraud, the applicant will not be
chaser," is not affected by the fact that be - permitted to go back of the judgment of
holds under a quitclaim deed, or that said cancellation and show that in fact there
deed was executed in the consummation was no fraud- , - ,,,,,,-------- . 493
of an agreement for the exchange of prop- A final decision under which a desert-
erty, nor by the further fact that prior to land entry is canceled, on account of the
his purchase from the company lie had non-dosert character of the land, can not
been receiver of the land district within
which the land is situated ................ 409 be impeached collaterally on application

A "boa fide purchaser" frons a rail- for -36---- -------, ---- . 536
road company of less than a legal suib- A desert-laud entryima who fails to re-
division is entitled to purchase such tract claim part of the land embraced within
from the government under said section hisentry, andthereuponrelinquishessueh
5, and receive patent therefor; but if a tract, is not entitled to, of the money paid
survey of said tract is necessary, prior to on the tract so relinquished -............ 542
the issuance of patent, the expense there- If a pre-enuption claimant for offered
of should be borne by the applicant .-. 410 land fails to assert his right of purchase
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within the statutory period, an interven- Of the fees and commissions paid on an
ing desert-land entry will defeat said entry will not be allowed where the entry
right; and if the entryman thereafter is relinquished onaccount of the mdesir-
voluntarily relinquishes his entry, he is able character of the land and a second
not entitled to, on the ground that his entry made ----- 255
en try was canceled " for conflict - 575 The statutes providing for, contemplate

A desert entry of land embraced within only the return of money actually paid,
a prior pre-emption filing is not an entry and where land is paid for in part by cash
"Ierroneously alloswed" within the mean- and in part by a military bounty land
ing of theropayment act, though an entry warrant the Secretary of the Interior has
so made is subject to the subsequent as- no authority, in allowing, to draw his
section of the pre-emptor's right ......... 576 warrant upon the Treasury for a sum

Of the purchase price of the land can larger than the cash payment made by
not be allowed a desert entryman who the etrylian .................. 539
fails to furnish supplemental proof of re-On application for the return of pur
clamation, properly called for by the local chase money by a patentee who was re-
office, suit abandons his claim to this laud 188 quired to purchase under section 5, act ofMarch 3, 1887, when in fact the land passed

Of themoneypaid on a desert-land entry by the railroad grant under which lie held,
can not be made where sch entry is the applicant should surrender the patent,
properly allowed on the proofs presented, but should not be required to execute a
but, a subsequent proceedings, is can deed of relinquishment ................... 256
celed on account of the iani-desert char- The provisions of section 7, act of March
acter of the land ------ 51------------------56 3, 1891, do not in terms nor by implication

The provisions of 262, R. S., and of the have any application to the matter of 493
act of Iune 16, 1880, with respect to, con- Reservation.
template relief only in cases where, for Fort Cameron abandoned military, in-
some reason not within the entryman's structions of March 22, 1897- 269
control, title to the land can not be passed Circular regulations of June 3, 1897,
by the government . ................ 5.. 57589

There is no statutory authority for the Final proof can not be submitted on a
return of a double mintinum excess in fees homestead entry made under the act of
and comDsissions erroneously required on August 2 1894, of lands within an aban-
a homestead entry of lands in fact single doned military, prior to appraisal 335
minimum, where such money has been Thephrase "public landsadjacent there
covered into the United States Treasury. 159 to," as used in the act of June 4, 1897, in

An even-mmbered section lying within making provision for the survey of forest
the common granted limits of two rail- reserves, should be construed to mean
road grants remains at double minimum townships which actually adjoin said re-
though one of such grants may have been serves, and such townships are to be sur-
forfeited, and in application for, on the veyed under the supervision of the Direc-
grousid of double minimum excess must tor of the Geological Survey ............. 588
be accordingly denied . -9 Re-iale.

The right of assignees to, is limited to A homestead entry will not be defeated
assignees of the land, and does not extend by the fact that the etrysnan, through
to one holding an assignment of the claim mistake, builds his house outside the
for the money paid on the entry 246 lines of is land, where in good faith he

A mortgagee is not an assignee, within resides in the house o located 52
the intent and meaning of the act provid A applicant for the right of homestead
ing for, if the mortgage is merely a lien entry who has continuously resided on
on the land- ........... ....... ... 240 the land embraced within his application

No right of, is acquired by an assignee for a period of five years, and applied to
whose interest in the land is not obtained enter during said period, is not thereafter
until after the cancellation of the entry - 246 required to maintain, as a prerequisite to

An application for, made by a mortgagee patent ------ 43
of the land, who also holds an alleged as- Registering and voting for several sue-
signment of the right to repayment, does cessive years it ad Pn a oath as toactual
not present a case wherein the status of in such precinct raises a conclusive pre-
the applicant, as an assignee, must be de- sumption against a claim of, for the same
termined, if the duplicate receipt is not period on the land - 426
surrendered and all claims to the land IUnder the departmental construction of
properly relinquished ----------- ........ 496 section 2297, R. S., a homestead entrynian

On application for, by an entryman he has six months from the date of his entry
must show that the land is free from in- within which to establish actual, on the
cumbrance ........ ........ 246 land ...... 9.... ....................... 522
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A deserted wife who secures the can- comeseffective astospecific tracts onselec-

collation of her husband's homestead tion by the State, the right to make such
entry, and, as the head of a family, there- selections after the expiration of the tiue
after makes a homestead entry of the fixed therefor will be defeated by an inter-
land, is entitled, on fial proeof, to credit vening adverse right asserted under the
for her, on the land prior to the date of general provisions made for the disposal
her husband's desertion - 557 of saline lands by the act of January 12,
ies Judicata. 1877 -------- ---.- 116

Prior to the issuance of patent, the ScELool Lands.
Lanrd Department may reopen a case, to - The authority of the Secretary of the
correct an error in the decision thereof. Treasury i the matter of, conferred by
and readjudicate the same, after de the act of May 20, 1826, was transferred
notice to the parties -280 to the Secretary of the Interior by the act

A decision of the Department, in ac- organizing the Interior Department - 106
cordance with the rulings then in force, The act of February 28, 1891, amending
that a certain tract of land passed under sections 2275 and 2276, R. S., protects set-
a railroad grant, does not, in view of the tlement on, prior to survey, and said stat-
provisions of the act of March 8, 1887, re- nte in that respect supersedes the provi-
quiring the adjustment of railroad grants sons of sections 10 and 11 of the act of
'in accordance with the decisions of the February 22, 1889 -.-. . 12,106
Sunprem e Court," preclde subsequent An alleged loss in an unsurveyed town-
departmental action, on the application ship will not authorize a school indemnity
of athirdparty, under the later decisions selection .84. -
of said court- ------------------ . 441 The special right to enter additional

Review lands conferredbythe act of February 10,
1894, when sach additional lands become

See S tactsce. subject to entry, is defeated by a prior
31evesed Statutes. selection of the land as school indeonity

See Tables qf, Cted ant Cofserued, page xx. under the provisions of the act of farch
Right of Way, -.and Station 2,181- .......................... 91

Grounds. The approval of an indemnity selection
RAILROAD. by the Secretary of the Interior passes
The aetnaluse of land as station grounds, the title thereto, and, in contemplation of

prior to survey, by a company that has law, makes sch selection the act of the
filed its articles of incorporation, proofs lSecretary, and it is thereafter not mate-
of organization, and constructed a rail- rial to inquire how such selection was
road over unsurveyed land, entitles said made in the first instance - 186
company to an approval of a plat of said A certification under the act of August
grounds, as against an intervening home- 3, 1884, of lands on account of a railroad
stead entry, if such use antedates the grant that were, at the date of the grant,
settlemnesit of the homesteader - 8 60 embraced within a pending piha facie

valid school indemnity selection, is no bar
CANAL AND DITCH. to the subsequent approval of such selec-
The acts of March 3, 1891, and May 14, tiau-.64.............................. .... 361

1896, differ so widely in the character of An indemity selection not made with-
the estate granted, as well as in the uses in the land district in which the loss oc-
to which the, may be devoted, and the ex- caurred, as required by section 2276, R. S.,
tent thereof, that an application can not may be held valid, in the absence of any
properly be allowed on the two acts taken intervening adverse right, under the
together; the permission must rest either amendatory act of February 28, 1891,
upon one act or the other - 560 which removed said restriction - 423

River. | The title of the State to, vests at the
date of the completion of the survey, and

When adopted as the boundary of a if the land is not then known to be nin-
State, sudden changes in the channel do eral in character, the subsequent discov-
not affect the boundary line as originally ery of mineral thereon will not divest the
established 372.......................... title that has already been passed 14

Saline Land. The State, by a school indemnity selee-
tion in lien of land alleged to be mineralThe provisions in tise act of February in character, waives its claim to the basis,

14,180, granting salt springsand adjacent which may be thereupon disposed of as
lands to the State of Oregon, and the act part of the public domain . 14
of December 17, 1860, amendatory thereof, A discovery of mineral on each tventy
so far as they fix a timue for selections under acres of a placer location serves to except
said grant, are directory and not manda- the whole location from school indemnity
tory; but as the grant so made only be- selection -1------------------------------- 507
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A purchase, after survey, of the pos- The conditions attendant upon opening
sessory right and improvements of one lands in Oklahoma require the recogni-
who settled on school land prior to survey, tion of extremely slight acts of, in
does not carry with it any right to the determining priorities between adverse
land as against the school grant .......... 581: claimants- ..... -6 ,,,, -. - ,,-. 92

Under the conditions attendant upon
Scrip. the opening of lands to, in Oklahoma the

An application for the issuance of cer- sticking of a stake may be recognized as
tificates of location under a special act of initiating a right, as against competing
Congress authorizing and requiTing the settlers on the day of opening, but such
Commissioner of the General Land Office act will not be available as against subse-
to permit the person named therein to quent settlers if not followed, within a
enter 160 acres of public land subject to reasonable time, by additional acts of-, 358
entry under the homestead law " must be The rule recognizing slight acts of, as
denied where the at contains no pro- between parties making the run for Okla
vision in terms authorizing such action, homa lands on the day of opening, is not
and furnishes no basis for the exercise of applicable to the ordinary case of a party
discretionary power in that respect ...... 390 who claims priority of -- 476

Selection. On land reserved for a public highway,

See Railroad Gant; School Lands; along a section line, as provided under
States. section 23, act of May 2,1890, prior to the

actual location and use of such highway,
Settle m ent. is valid and extends to the adjacent quar-

Of an alien confers no right --,-.-. 60 ter section on whioh settlement is intended
No right is acquired by trespass upon to be made ------ ..... 160

the lawful possession of another .......... A homestead entryman has six months
No rights are secured by a, made for the from the date of his entry within which

purpose of securing the tiuber on the to establish actual residence; but during
land and not for the establishment of a such period his entry occupies the status
home ................. ,,.,.. 272 of a settlement claimo, and will defeat the

On land covered by the entry of another, right of entry on the part of a prior home-
confers no right as against a successful stead settler who has failed to assert his
contestant who secures the cancellation of claim within the statutory period ----, 522
such entry-221,41 Of a homesteader, who dies prior to the

While as between two parties claiming exia ofe tinse gie for the
the sanie tract, the right of one as a set- expiration of the tme given for the asser-
tler may not defeat the superior right of ton of his right without having made
the other as a successful contestant, yet application to enter, inures to the henefit
if such contestant thereafter enters the of his widow; and her subsequent remar-
land and relinquishes the entry, such set- riage will not defeat her claim as the suc-
tiement right, if maintained, will defeat cessor to the right of her deceased hus-
the subsequent entmy of a third party. -. 49 hand ...................... -181

The cancellation of a homestead entry States.
as to part of the land covered thereby, on Instructions relative to selections by, in
account of an adverse claim, will not pre- mineral belts-1 ... ,. ,,,, 321, 416
vent the entryinart from subsequentlyvent th entryan fro subseuentlyCircular instructions of May 27, 1891,
assertinghisrightasasettlertotheentire for making selections in Montana, North
tract covered by his original entry, as

agains a thid part, --842 Dakota, South Dakota, and Washington. 548against a third party -- I.......... 4 Circular of June 17, 1897, maodifying
Acts of, performed by one claiming the instructions of May 27, 189, w irepc

right to make a second homestead entry, sctions 27, 189, ith respect
prior to his application for the exercise of to selections by , , , , -.- ,-,-.,-,,-,,, 553
such privilege, are not invalid, if it is A State selection made prior to the offi-
found that the settler is in fact entitled to cial filing of the township plat is prema-
make such entry -1------------,-.--- 584 ture and invalid- ......................... 272

Priority of, must be determined by acts The boundary between the Indian Ter-
performed indicative of the settler's ritory and. the State of Texas is the line
intent, and not by priority of presence on oi the middle of the main channel of Red
the land, or declarations of intention to River as it existed when Texas was an-
settle thereon ........ -.... .... 499 nexed to the United States, and ubse-

An alleged act of, set up to establish quent sudden changes in the current or
priority of right as against an adverse main channel of said river will not in any
claim, can not be accepted as sufficient, if way affect the location or position of said
said act is not of a character to give notice boundary line as it lay upon the earth's
of the settler's claim -.....- 8--.- 315 surface when established ................ -372
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Page. Page.
A hearing will notbe ordered on an-alle- dence of the same character, as required

gation that a tract of land, embraced to entitle the State to lands under its
within a certified list of State selections, grant .. . 231
was not, on acont of its prior known By the act of. March 2, 1849, all the
mineral character, intended to be granted swamp lands in the State of Louisiana
to the State, except upon a strong prima were granted to said State, except lands
facie showing in support of sch allega- bordering on sateams, rivers, and bayous,
tion .-.. 486 which were treated by Congress as there-

tofore reclaimed from their swampy char-
Station Grounds. actoer, and falling within the provisions of

See Right of WlY. the act of February 20, 1811, which gave

Statutes. to said State five per cent of the proceeds
(SeeActs of (ongress cited and construed, of their sale in order to provide a fund for

page xx. their reclamation . 231
The phrase "public lands adjacent At the date of the passage of the gen-

thereto " as ulsed in the act of June 4,1897, eral swamp land act of September 28,1850,
construed ..................... ..... 588 there were no lands in the State of Lo-

Survey. isiana subject to the operation of said act,Tias all of theswamp land had, prior thereto,
The date of a township, is not fixed by been granted to said State by the special

the date of the work in the field, but by act of 1849; and it thereforo follows that
the approvalof the plat-the State is not included within the in-

Where it is apparent from the record demnty ISns mde by the a o
that in the, of a township, a large body of March 2, 1895, for said provisions were
land adjacent to a navigable lake has been specifically limited to States included in
omitted through the establishment of a the grueral act-21
meander line between alleged swamp and The grant of, does not include alternate
dry lands, instead of at the true shore reserved sections within the limits of a
line of the lake, a survey of the lands so prior grant to the State for canal pur-
omitted should be made6 ------------------ 8 poses ............... ..... - 522

An order may properly issue for the, of Under section 2488, R. S., the return of
a tract of land omitted from the original land as swamp and overflowed is conclu-
survey through the erroneous meander of sive evidence as to the character of the
a slough instead of a river proper . 392 land so returned and represented on

The approved plat of an official, is con- the township plat, and 1his provision is
elusive as to the designation of tracts em- not defeated by the act of June 17, 1892,
braced therei, and must govern in the granting homestead rights in the Kilamath
disposal of the lands covered thereby 480 River Indian reservation ................ -26

An application of a State for, and reser-
vation of a township under the act of Timber ami Stouc Act.
August 18, 1894, must be denied, where, Prior to the issuance of final certificate
prior to such application, a survey of the under a timberland application the local
township has been ordered for the benefit office has full jurisdiction to order a bear-
of settlers ........... -122 ing on a protest, or adverse claim, filed

against such application ----------------- 88
Swamp Land. Does not allow the purchase of land

Act of February 17,1897, making provi- that is inhabited by a bona fide settler..- 144
sion for sale and entry of lands embraced The right to take lands chiefly valuable
in Mississippilist No. 7; circular of March for the timber thereon under the settle-
22,1897- ---------------------------- 267 ment laws is limited to claims asserted in

The claim of a State nder the grant of, good faith for the purpose of securing a
must fail if it does not appear that the home- -2 ....... ---- 352
lands were of the character granted at the An applicant for the right of tiber
date of the grant. ....................... 68 land purchase must show that the land

A patent may issue to the State of applied for is free from adverse occu-
Florida under the swamp-land act for the pancy and that he has made no other ap-
unsurveyed tract known as the "Ever- plication to purchase nder the timber-
glades," sbject to the right of the State land act - - - - .360
under its grant of school lands - 147 Land covered by the bona fide settle-

Action on an indemnity list, in which ment claim of a re-emptor is not subject
the claim as to some of the tracts is al- to timber-land purchase; and the appli-
lowed, amounts to a rejection of the claim cant for the right of purchase can not
as to the remainder ......-.... ..... 231 take advantage of irregularities in the

The swampy character of land forming assertion of the pre-emption claim - 376
the basis of a claim for indemnity should Land subject to purchase nuder the, is
be shown in the same way, and by evi- not excluded from homestead entry 310
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Timber Culture. Page. Page.
See Applicat on; Entry. X Adverse occupants in good faith of a. at

Tbitllber Cttintg. the date of a town-site entry may be
Circular of June 29, 1897, with respect reated in cae trme their rights, as

to, for purposes of exportation .......... 587 joint applicats and receive a deed
In construing the provisions contained jointly, aco n to a d recive

in the two acts of June 3, 1878, and the ....jointly, according to their respective
act of August 4, 1892 , with respect to ti- holdings, though such occupants mayact f Auust ~ 182. wth rspec to int have filed separate sod adverse applica-
ber Cutting, it must be held that the first iions-865....... have 565
of said acts of 1878 (20 Stat., 88), relates In the interest of the government and
to all mineral lands of the United States, intending purchasers a sale of, under see-
but to none of any other character,. and tions 288-2381. Rt- S., may properly take
permits the cutting of timber on such place at the town site, under the personal
lands fr building, agricultural, mining, 48a5e the own icer the 405
and other domestic purposes, but not forg of the local officers -
the purpose of sale or commerce, and that Town Site.
the second of said acts (20 Stat., 89), as
amended by the act of 1892, relates to all an application to make entry undei
non-mineral lands of the United States in sectien 2189, I. S., will not he allowed,
all public land States and prohibits the where the number of bona fide occupantsall phlic and Sates nd prhibit the is not given, and it is not manifest that
cotting of timber on such lands, except as the occupants in fact desire in good faith
therein otherwise provided - 161 to make such entry, and also where the

Applications for permission to cut tim- aland apparently mnd
ber should not embrace above one quarter -ral in character and in close proximity
section: and no applicantwillbe accorded to anote town-258
a second ermit unless it satisfactorily to another town ................... ... 258a secnd prmit nles it atisfctorly - The right to make an additional entry
appears that a most urgent necessity
exists therefor ......... 8 . 04 only exists where the applicant has, prior

The action of a homesteader in cutting thereto, made a townsite entry of public
and selling timber growing on the land land, and is limited then to land contigs-
covered by his entry should not be held ous to that embraced within the original
sufficient to jstify cancellation of the entry .8............ ........ 526
entry, on the grpund of fraudulent intent On the application of trustees to make
in making the same, if the entryman is entry a charge of abandonment, as against
actually residing on the land and ap- the townsite settlers, may be properly en-
parently expending the proceeds of the tertained, and notice to said trustees of
timber in the permanent improvement of the hearing ordered thereon is notice to
his claim- -.-------------------------- 454 lot claimants .........-.-.... 468

Town Lots. Entries in the Cherokee Outlet can only
In the disposition of, under the act of be made through townsite boards -. 580

May 14, 1890, an additional assessment, A board of trustees should not be dis-
for the legitimate purposes of the act, is charged from any portion of the trust im-
authorized where such action operates posed upon it, until the whole purpose of
uniformly upon all lots alike; but there the trust is accomplished, or until such
is no authority for such an assessment time as it may be relieved entirely from
uhere the burden falls upon the un- its duties ...... -............ 582
claimed lots alone-5 ... .. .... 366

The occupancy of a, by the agents of a Transferee.
town-site company confers no right that See Alienltion, Confgtration.
will defeat an adverse occupant of the
remainder of said lot who is claiming the Wagon Road Grant.
whole of it --------------- 457 Mere occupation or use of a body of un-

Occupancy of a, acquired through tres- surveyed public land of indefinite area,
pass and the wrengful dispossession of a without intent to acquire title to the par-
prior occupant will not defeat the right ticular portion thereof in controversy, is
of such occupant to a deed, though the not such an appropriation of that portion
trespasser may be the sole occupant at as to except it, or the subdivision of
date of the town-site entry8 .- . 558 which it is a part, from the operation of a 202

A certificate of right issued by the pro- Action suspended on all entries allowed
visional authorities of a town to a lot for lands within the conflicting limits of
claimant is only to be regarded as prima the grants for The Dalles Military Wagon
facie evidence of title where there is an Road Co., and the Northern Pacific R. P.
adverse claim at the time the case is con- Co., pending a judicial determination of
sidered by the town-site board . 565 the status of said lands .5..1.... 332
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