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DECISIONS

RELATING TO

THEE PUBLI C L-ANDS.

DESERT LAND ENTRY-ASSIGNMENT-CITIZENSHIP.

NEVADA SOUTHERN RY. Co.. *

Under the provisions of the act of March 3, 1891, the assignee of a desert entryman
is not required to be a resident citizen of the State or Territory in which the
land is situated. It is sufficient in such case if the assignee is a citizen of the
United States.

A corporation organized under the laws of a State is in contemplation of law a
citizen of the United States, and, as such, can take and hold by assignment a
desert entry.

Secretary Smith to the Commissioner of the General Land Office, December
(J. I. H.) 28, 1895. (E. M. R.)

This case involves the SW. J of the NE. , the W. I of the SE. i and
the SE. of the SE. , Sec. 30, T. 9 N., R. 23 E., Los Angeles land dis-
trict, California.

The record shows that on December 14, 1893, the local officers trans-
mitted to your office the assignment by F. L. Morgan, a native born
citizen of the United States, who had made desert land entry of the
above described tract, to the Nevada Southern Railway Company, a
corporation organized in Colorado, together with the first yearly proof.

Your office on April 7, 1894, refused to recognize the assignment, as
the company is a foreign corporation.

Sections 5 and 7 of the amendatory act of March 3, 1891, both give
the entryman the right to assign at any time prior to final proof, but
do not place any qualifications upon the assignee.

In e parte Fred W. Kimble (20 L. D., 67), it was held, inter. aia
(syllabus):

Under the provisions of said act the assignee of a desert entryman need not show
on final proof that he is a resident citizen of the State or Territory in which the land
is situated. It is sufficient in such case for the assignee to show that he is a citizen
of the United States.

Not reported in Vol. XXI.
10332-vOL 22-1 1
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In the circular of January 26, 1894 (18 L. D., 31), however, it was
said:

In the matter of the assignment of desert land claims, as recognized by the act of
March 3, 1891 (26 Stat., 1095), I have to advise you that this Department, in the con-
struction of said act, holds that the assignee must possess the qualifications required
of the original applicant in the matter of citizenship and residence in the State or
Territory in which the land claimed is situated. See 14 ,. D., 565.

You will, therefore, require the assignee, whenever the assignment of a desert
claim is filed in your office, to show the qualifications exacted of an original appli-
cant, under the desert land law, in these particulars, and advise him that if he fails,
within thirty days from notice, to make the showing required, that his assignment
will not be recognized. All assignments filed, however, should be forwarded to this
office with due report of -action thereon.

In the case, spra, in criticising this circular, it was said, page 70 of
the opinion:

After more mature deliberation on this subject, I am disposed to think these
instructions take too narrow a view of the statute, and so far as applied to this
question of citizenship, are erroneous.

From what has been said hereinbefore in regard to the word "entry," as used in
the statute and amendment, it will be seen that it applies only to the original entry,
and that the qualifications of those entitled to make entry as prescribed in section 8
do not include the assignees of any original entryman in the matter of making
final proof. It will be observed that in section 7 is found the method to be pursued
to obtain patent. It provides that at any time within four years upon making satis-
factory proof of the reclamation and cultivation of the land to the extent expressed;
"that he or she is a citizen of the United States," and on payment of the addi-
tional surn, patent may issue "to the applicant or his assigns."

Congress contemplated an assignment of these desert land entries. The object of
making this class of entries an exception to the unvarying rule-except as to coal
entries-can be readily understood. It is a matter of common knowledge that the
effecting of a thorough or sufficient reclamation of desert lands in many instances
involves the erection of permanent dams or reservoirs for the purpose of storing the
water in the season when at flood, and the construction of canals for carrying the
water many miles in length. From these canals lateral ditches must be run to the
particular tracts to be irrigated. All this means permanent structures on exact
grades to prevent washing; headgates wherever the lateral ditches leave the main
canal, constructed accurately to avoid waste, and so that the quantity of water
required may be exactly measured. It is needless to say, perhaps, that all this
requires a greater amount of capital ofttines than can e furnished by the, resi-
dents in the desert country. To induce those of our people who have the money
to further these great enterprises, Congress wisely provided that these desert entries
might be transferred under certain liuitations and restrictions so that the assignees
who have invested capital in the construction of these waterways might be assured
of some compensation for their outlay. If the construction heretofore placed on
this act is to prevail, ihat the assigns must also be resident citizens of the State or
Territory where the land is located, it might defeat the object Congress had in
view.

I have thus quoted in etenso the opinion i the Kimble case, as it
clearly sets forth the reasons for the change from the holding of the
Department as set forth in the circular under discussion. It is evi-
dent, therefore, that it is not necessary that the assignee should be a
resident citizen of the State in which the land is situated. The latter
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portion of the syllabus, spra, is as follows: " It, is sufficient in such
case for the assignee to show that he is a citizen of the United States."

Can a railroad co]npany be a citizen within the meaning of the law?
In Daily v. Marquette, Houghton and Ontonagon . B. Co. et al. (19

L. D., 148), it was held (syllabus), inter alia:

A corporation organized and existing under the laws of a State, is in contempla-
tion of law a citizen of the United States, and as such entitled to invoke the con-
firmatory provisions of section four, act of March 3, 1887.

In Louisville . R. Co. v. Letson (2 How., 497, page 558,) the supreme
court decides:

That a corporation created by and doing business in a prticular State is tobe
deemed to all intents and purposes as a person, although an artificial person, an
inhabitant of the same State, for the purpose of its incorporation, capable of being
treated as a citizen of that State, as much as a natural person.

See also Minneapolis and St. Louis Railway Company v. Beckwith
(129 U. S., 26).

There is o danger under this construction of the law of corpora-
tions taking by assignments large tracts of land, inasmuch as section 7
of the amendatory act provides,
but no person or association of persons shall hold, by assignment or otherwise, prior
to the issue of patent, more than three hundred and twenty acres of such arid or
desert lands.

My conclusions are that it is not necessary for an assignee to be a
citizen of the State in which the land lies, nor, in the abseuce of statu-
tory requirements, that the assignee must show the same qualifications
as the original entryman, a natural person.

I ar, therefore, of opinion that the Nevada Southern Railway Com-
pany, a corporation organized under the laws of Colorado, can take
and hold, by assignment, the desert entry of Morgan.

Your office decision is reversed.

ABANDON:ED MILITARY RESERVATION-H1oMTESTEAD.

GEORGE DLIUS.

Residence on a tract within a military reservation that is subsequently abandoned,
acquired by one while employed as custodian of said reservation does not confer
a right of entry under the proviso to section 2, act of July 5, 1884.

Secretary Smith to the Commissioner of the General Land Office, January
4, 1896. (W. A. E.)

The land here involved, commonly known as Greenwood Island, and
described as fractional parts of sections 18 and 19, township 8 S., range
5 W., St. Stephen's meridian, Mississippi, was purchased by the United
States, on August 2, 1848, from Jacob Baptist and wife, for military
purposes, and remained a military reservation from that time until
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December 18, 1890, wh en it was turned over to the Departmrient of the
Interior for disposal under the provisions of the act of July 5, 1884
(23 Stat.. 103).

September 19, 1894, George Delius applied to enter said tract as a
homestead (presumably under the proviso to the second section of said
act of July 5, 1884), claiming residence thereon since February 1, 1883.

This application was transmitted to your office without action by the
register and receiver, and was rejected by your office on November 22,
1894, for the reason that

See. 2 of the act of July 5, 1884, providing for entry under the homestead laws by
settlers on land turned over to the Interior Department for disposal, expressly pro-
vides that such lands must have been subject to entry under the public land laws at
the time of their withdrawal. The island in question was purchased by the United
States for the purpose of creating a military reservation and was not public land,
subject to disposal as such, on August 2, 1848, and is not therefore subject to home-
stead entry under said act of July 5, 1884.

Delius' appeal from your action brings the case before the Depart-
,ment.

It is not necessary here to pass upon the question as to whether this
land was subject to homestead entry under the proviso to the second
section of the act of July 5, 1884, as this office is in receipt of official
information from the War Department to the effect that

George Delins was appointed custodian of the military reservation of Greenwood
Island, Mississippi, by the Secretary of War, June 18, 1884, to serve without pay.
His duties consisted principally in keeping squatters off the reservation, encroach-

gments being constantly made by claimants to the property.

The proviso to the second section of the act of July 5, 1884, reads as
follows:

Provided, That any settler who was in actual occupation of any portion of any
such reservation prior to the location of such reservation, or settled thereon prior
to January first, eighteen hundred and eighty-four, in good faith, for the purpose of
securing a home and of entering the same under the general laws, and has continued
in such occupation to the present time, and is by law entitled to make a homestead
entry, shall be entitled to enter the land so occupied, not exceeding one hundred and
sixty acres in a body, according to the government surveys and subdivisions.

Delius' residence upon this land being that of a duly appointed gov-
ernment agent, charged with the duty of keeping trespassers off the
reservation, it can not be said that he settled thereon "in good faith
for the purpose of securing a home and of entering the same under the
general laws," and consequently he is not entitled to enter this land as
a homestead under the proviso to the second section of said act.

Your office decision rejecting his application is affirmed.

IAMIBERT v. LAMBERT.

Motion for review of departmental decision of September 23,1895,
721 L. D., 169, denied by Secretary Smith, January 4, 1896.
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F INAL PROOF-PtTBLICATION OF WNOTICE.

NORTHERN PACIFIC R. R. Co. v. KEHOE.

Notice of intention to submit final proof will be held good as against a railroad
company, where, in the publication thereof, the "general.land agent" of the
company is specially cited, and a protest against the proof is subsequently filed
by said agent, and no exception is taken therein as to the service of said notice,
nor objection made thereto on appeal.

Secretary Smith to the Commissioner of the General Land Office, January
4, 1896. (F. W. C.)

I have considered the appeal of the Northern Pacific Railroad Com-
pany from your office decision of August 6, 1894, holding for cancella-
tion its indemnity selection covering the S. j of the NW. and lots
2, 3, 4 and 5, Sec. 15, T. 12 N., R. E., Vancouver land district, Wash-
ington, on account of the settlement claim of Patrick Kehoe.

This tract is within the indemnity limits of the grant for said com-
pany and was included within its list of selections filed October 27,
1891.

On November 11, 1891, Patrick Kehoe was permitted to make home-
stead entry of this land, and on February 9,1892, notice was published
of his intention to make final proof on April 6, 1892.

In this notice Paul Schulze, general land agent for said company,
was specially cited. On March 8, 1892, said Paul Schulze filed on
behalf of the company a protest against the proof proposed to be sub-
mitted by Kehoe in which a superior claim on account of the grant was
set up. At the date of the offer of proof no appearance seems to have
been made by the company.

This proof shows that Kehoe made settlement upon the land in July,
1886; that on the 10th of that month he built a house and has since
made valuable improvements, valued at the time of the offer of proof
at $800, and that from the date of settlelent to the tie of his offer of
proof he had continued to occupy, claim and improve the land.

The company's protest was dismissed April 11, 1892, and the same
day certificate was issued on Kehoe's proof. The company's appeal to!
your office resulted in the decision o August 6, 1894, which sustained
the action of the local officers holding that as the land was within the
indemnity limits the company could acquire no right therelo until duly
selected, and as Kehoe had settled upon the land prior to the com-
pany's selection his settlement claim was sufficient to bar the right of
selection in the company, which selection was, as before stated, held
for cancellation.

The company has appealed from your office decision and in a brief
filed by resident counsel it is stated:

Without entering into a discussion as to the right of Kehoe to settle upon this land
while it was withdrawn, nor his failure to ake entry until after the company's
selection, it is sufficient to note that in his published notice he fails to specially cite
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the company to appear at the time of his final proof. Under snch circumstances the
Commissioner was in error in considering such proof and the same must be returned
for new publication.

In view of the recitation in this opinion in the matter of notice given
by Kehoe and the action of the company based thereon in entering its
protest, it would seem that some mistake has been made by counsel, or
that careful examination was not made of the record.

As before stated, in the published notice Paul Schulze, the general
land agent of the company, was cited to appear and under such notice
he duly filed a protest on behalf of the company against the acceptance
of the proof proposed to be offered by Kehoe setting up an adverse
claim. in the company under its grant. There was no objection made
to the manner of service in this protest, and the same was dismissed
because the proof as offered showed a superior claim in Kehoe.

Neither in the appeal from the action of the local officers, nor in the
specification of errors in the appeal filed from your office decision, is
any exceptance taken to the sufficiency of the notice given by Kehoe
at the time of his offer of proof.

From a review of the matter I a of the opinion that the notice was
sufficient and as the proof shows a superior claim in Kehoe, your office
decision is affirmed and the company's selection will be canceled.

PRACTICE-APPEAL-RITLE 48 OF PRACTICE.

WRIGHT v). BRYA N.

To justify the finality as to the facts, provided for under rule 48 of practice, the find-
ings of the local officers must be positive and unequivocal, not argumentative
or presumptive.

Secretary Smith to the Commissioner of the General Land Office, January

4, 1896. (G. C. R.)

Thomas L. Bryan has filed a motion for review of departmental
decision of October 1, 1895 (unreported), which affirlned the judgment
of your office, dated May 7, 1894, holding for cancellation his mineral
entry No. 256, made September 7, 1892, for the S. 0 of the NE. of te
SE. A of See. 13, T. 15 S., R. 70 W., Pueblo, Colorado.

It appears that on November 18, 1S92, Fred. L. Wright, in behalf of'
himself and others, alleged occupants of the land, and intending to
claim the same as a townsite, filed a protest against said mineral entry,
charging, among other things, that five hundred dollars in labor and
improvements had not been expended upon the claim prior to obtaining
receiver's receipt therefor.

Upon the'Thearing the register and receiver found that contestee had
complied with the law, and accordingly recommended that the contest
be dismissed. t does not appear that any appeal was taken from that
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finding, but your office, on receipt of the record, found that the mineral:
claimant had not complied with the law in the matter of expenditures,
saying, further, that " according to claimant's own showing, the ground
involved has not been sufficiently tested to either prove or disprove its
containing a valuable mineral deposit," but upon this point, and in
view of the action taken, your office declined to make any decision,
presumably upon the ground that the failure of claimant to make the
necessary expenditure was decisive of the whole question.

In the appeal from your office decision to this Deliartment, claimant
urged that under Rule 48 of Practice the findings of the local office
upon a question of fact become final in the absence of an appeal, and
that your office thereafter had no power to change those indiiigs'
except for causes specified in the rule itself.

While the Department in the decision,.review of which is sought, did
not- discuss the point thus raised, it is presumed that the same was
considered; and the disposition of the case necessarily involved the
determination of the question raised adversely to appellant.

To entitle the claimant to, patent, he must show that "five hundred
dollars' worth of labor has been expended or improvements made upon
the claim by himself or grantors," Section 2325 of the Revised Statutes.
Upon this point the register and receiver find as follows:

The testimony on the question of $500.00 worth of labor and improvements is
yolundnous and in soine things conflicting,

The improvements are meager, but the labor performed by Bryan and Wnmack,
according to their testimony, goes to show the intention on their part to comply
with the statutory requirements in good faith.
- We ate of the opinion that a fair preponderance of the evidence under the cir-
cumstances shows $500.00 worth of labor and improvements to have heen expended
upon said Womack Placer prior to and during the period of publicttion, and recon-
mend that mineral entry No. 256 be allowed to proceed to patent.

This alleged finding, from the words employed, can not be regarded
as an affirmative finding of a fact. The employment of the words,
namely, "a fair preponderance of the evidence under the circumstances
shows," etc., indicates that the register and receiver came to a conclu-
sion without positive testimony. Indeed, the local officers admit the
meager character of the improvements, but think such improvement
" goes to show the intention on their part to comply with the ]aw," etc.

In all such cases, the findings of the local officers to justify the
finality referred to in Rule 48 must be positive and unequivocal, not
argumentative or presumptive, as appears in this case.

Under the circumstances, your office was justified in looking into the
evidence which induced the so-called finding of the local officers. That
evidence shows that the required expenditures had not been made.

The motion is denied.
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IING CLAM-ADVERSE AGRICULTURAL CLAIM.

ASPEN CONSOLIDATED MINING COMPANY.

A mineral claimant who, in his application to purchase, temporarily excludes part
of his claim that is in conflict with an adverse agricultural claim, does not
thereby absolutely waive and renounce all interest in the tract so excluded, hut

may thereafter assert his right thereto by way of protest against the final proof
of the agricultural claimant.

A mineral claimant who asserts an interest as against the final proof of an adverse
agricultural claimant, and asks a hearing thereon, is entitled to he heard on
appeal from the denial of his petition.

Secretary Smith to the Commissioner of the General Land Office, January
4, 1896. (E. E. W.)

I have before me the petition of the Aspen Consolidated Mining
Company, filed June 15, 1895, for writ of certiorari in the above styled
contest. In this petition. it is alleged that the petitioner is the owner
of the Fowler placer mining claim at Aspen, Colorado, and has been
ever since 1889; that said claim was discovered on the 15th of May,
1883, arid located on the 19th of the same month; that the said claim
has never been abandoned, and that annual assessment work has been
regularly done thereon; that the land embraced in the said claim is
placer and not agricultural, and contains no mineral i vein or rock in
place; that on the 1oth of April, 1885, the contestee, John Atkinson;
made pre-emption entry of the N. I NW. 1, and NW. I NE. -, of See.
7, T. 10 S.,IR. 84W., and the NE.I NE. -of Sec. 12, T. 10 S.,R.85W.,
and offered final proof September 27, 1886; that the said pre-emption
entry conflicts with and embraces a portion of the said mining claim;
that on the 4th of March, 1891, the said Aspen Consolidated Mining
Company filed a duly corroborated affidavit, protesting against the said
pre emption entry, and alleging, in addition to the above, that the land
embraced therein is not agricultural, but placer; that the entry was
not made in good faith for agricultural purposes, but with fraudulent
and speCfllative intent; and praying for a hearing and for opportunity
to prove the allegations, and show that the entry should be cancelled.
The petition also alleges that on the 23d of November, 1891, and while
the said contest was pending before the Commissioner of the General
Land Office, the petitioner applied for patent for the said Fowler claim;
and also applied, on the 5th of March, 1892, to purchase the said claim,
and as evidence of good faith, temporarily excluded from the last
application, pen(ling the contest aforesaid, the portion of the said claim
in coulict with the said entry. It is also alleged in the petition that
on the 19th of April, 1895, the Commissioner of the General Land
Office dismissed the petitioner's protest aforesaid, and denied its right
to appeal; that on the 9th of May, 1895, the petitioner filed a motion
for review of the said decision of the 19th of April; and that on the
10th of June, 1895, the Commissioner overruled said motion for review.
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Wherefore, the petitioner prays an order to the Commissioner of the
General Land Office to certify the proceedings in the case to the Depart-
ment, as provided in rules 83, 84, and 85 of the Rules of Practice, and
that the decision of the Cominissioner be reversed.

A copy of the application to purchase is attached to the petition, and
shows that the exception was as follows:

but especially excepting and excluding from this application all that portion of
ground embraced in . . . preemption D. S. No. 84 of John Atkinson. Said
exclusion, nevertheless, being only temporarily made, pending the determination of
the tract of the said . . . agricultural clai in conflict with said Fowler
placer, now at issue under hearing already ordered by the Hon. Commissioner of the
General Land Office, and applied for by claimant herein, to determine the possessory
right and title to said tract.

A copy of the Commissioner's said decision of the 19th of April, 1895,
is also attached to the petition, and it shows that the material part of
the said decision was as follows:

By the exclusion from said (application to purchase) of conflict with the D. S. of
Atkinson, said Aspen Consolielated Mining Company waived its right to said conflict
absolutely, and the qualifying clause. lollowig the exclusion, above quoted, can be
of no effect, for it is not or the land department to examine or take cognizance of
the intention with which action is taken by claimants.

I consider it to be a proposition most clearly ennciated by the Department in the
case of the Adams Lode, 16 L. D., 233, that an exclusion from a mineral entry, of a
portion of the ground applied for, is ot only a waiver of any rights to the parcel
so excluded under the application and entry, but it is an absolute renunciation of
all right, title and interest i and to such excluded tract, and that by such exclusion
the land excluded becomes so far as the applicant is concerned '; vacant" public land.

As a protest, the paper filed by said Aspen Consolidated Mining Company is not
regarded as sufficient to rebut the record evidence or to call for action by this office.

Said protest is accordingly hereby dismissed. As above stated in effect, the Aspen
Consolidated Mining Company is a protestant without interest, in view of which
fact, it has no-right of appeal herefrom. Further action upon this case will, how-
ever, be suspended under rule 85 of Practice.

A copy of the Co1missioner's said decision of June 10, 1895, over-
ruling petitioner's motion for review, is also attached to the petition.

The petition alleges facts sufficient to constitute ground for the order
prayed for, and the usual course in such cases is to make he order.
But in this case it is obvious on the face of the petition and exhibits
that upoa examination of the record here the decision of the Commis-
sioner dismissing the protest and denying appeal would have to be
reversed, and a hearing ordered as prayed for in the protest. Therefore
long and unnecessary delay would be avoided, and the ends of good
administration best subserved, by overruling the said decision and
ordering the hearing now.

It was error to hold that by so omitting the land in conflict from its
application to purchase the petitioner waived and renounced absolutely
all right thereto, that it was a protestant without interest, that the
protest was not sufficient to call for action by the Commissioner, and
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on these grounds to dismiss the protest and deny an appeal. In
Branagan v. Dulaney, 2 L. D., 744, it was held that-

If the adverse is for a portion only of the claim of the applicant, he may elect to
take patent for the portion of his claim that is not in controversy, and he may with-
draw from his application so mnch of his original claim as is in controversy. By
such withdrawal he leaves the part of his claim claimed by others in the condition
it was before his application. He may then abandon his claim thereto, or he may
litigate as to his rights with the party claiming adversely.

The decision in the Adams Lode case, 16 L. D., 233, is consistent with
this rule. In that case it was held that the land in contest had been
vacant more than two years when it was entered by the adverse claim-
ant. In this case the laud in conflict was not vacant. It constituted
a part of the Fowler claim, which, the petitioner alleges; had been
located and recorded and maintained and perpetuated by annual assess-
ment work, as the law provides, and although it was omitted from the
application to purchase, it was included in the application for patent.

The petitioner is the owner of the owler claim, is not a protestan t
without interest, and it has the right of appeal. A protestant against
pre-emption final proof who desires to clear the record in order that he
may enter the land, has such an interest as entitles him to be heard 6n
appeal. McKinley v. Walsh, 13 L. D., 507.

In the cases of Weinstein v. Granite Mountain Mining Company, 14
L. D., 68, and the Nevada Lode, 16 L. D., 532, it was held that a pro-
testatit against a mineral entry who alleges an adverse interest, and
non-compliance with law on the part of the entryman, nd whose
application for a hearing on such charge has been denied, is enti-
tled to be heard on appeal. This being so, it is obvious that, in the
absence of any reason therefor, it would be a discrimination against the
owner of a mineral claim who protests against an agricultural entry
to deny to him the same right.

One who charges default against an entryman, furnishes proof in
support thereof, and pays the costs of taking his testimony, is not a
protestant, but a contestant, even though he formally waives all claim
to a preference right of entry in the event of success, and as such con-
testant is entitled to the right of appeal. Emblen v. Weed, 13 L. D.,
722. An absolute denial of an application to contest an entry is a final
decision from which an appeal will lie. Cameron. v. McDougal, 15
IL. D., 243. The Commissionier of the General Land Office should not
deny the right of appeal until an attempt is made to exercise such
right. Sanders v. North. Pac. E. R. Co., 15 . D., 187.

The decision of the Commissioner of the General Land Office dismiss-
ing the protest and denying the petitioner the right to appeal is
overruled and set aside, and he will order a hearing as prayed'for in
the protest, to determine whether there is a conflict between said
placer claim and pre-emption entry, and if so, the extent thereof, and
whether the land in conflict is placer or agricultural, and if placer,
when it was first discovered to be such.;'
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COAL LAND CLAIM-UNSURVEYED LAND-IMPROVE4ENTS.

CURTIS V. SONGER.

Where a coal land claimant prior to survey locates a claim for himself, and an adja-
cent claim for another party, as agent, and it subsequently transpires after sur-
vey, that the improvements made on behalf of the latter claim are within the
lines of the former, such improvements inure to the benefit of said claim, so far
as third parties are concerned, and the claimant is not required to open and
improve a mine on the land he claimed before survey.

Secretary Snmith to the Conmissioner of the eneral Land Office, January
4, 1896. (J. A.}

The land involved -herein is the . W of the S. 4- of Sec. -7 T. 5 S.,
R. 92 W., Glenwood Springs, Colorado, land district.

The p]at of survey of said township was filed in the loai land office
May 8, 1889. On the same day John Songer filed coal declaratory
statement No. 213 for the land in controversy, alleging possession
since July 9, 1886. July 7, 1890, he applied to purchase the land, but
his application was rejected because of conflicting claims. April 8,
1893, he again applied to purtcase. April 13, 1893, the claimants of
the conflicting claims were given thirty days' time Within which to show
cause why Songer should not be allowed to make entry. No action
was taken by them, but on May 12, 1893, Nathaniel Curtis filed coal
declaratory statement No. 432 for the land, and at the same time filed
an affidavit of contest against Songer's claim, alleging:

That he is advised that one John Songer also makes claim to said land under a coal
declaratory statement filed about 1889 nnder a settlement alleged to have been made
about July 9th, 1886. This afflant states that he is advised and believes and there-
fore avers that said Songer did not at that time or any other make ally settlement on
or take possession of or do any work on said land for himself, but that such settle-
-ment and possession if taken at all by said Songer was so taken by him for and on
behalf of The Colorado Coal and Iron Company and in its interest, and that at that
time said Songer was i the employ of and under pay by said company to take such
possession for it and to hold said land on its behalf and that said company paid for
all the work so done on said laim, and said Songer is claiming said land in violation
of the coal land laws of the United States, and his claim thereto is invalid and
illegal.

This afflant therefore contests said Souger's claim and asks that a hearing be had
to determine their respective rights to said land and that Songer's elaim be canceled
and this afflant's claim thereto be adjudged as superior.

Testimony was taken before the local officers, who rendered disagree-
iug opinions, the register recommending the rejection of Songer's appli-
cation, and the receiver recommending the dismissal of the contest. On
appeal, your office affirmed the decision of the receiver, and dismissed
the contest. The contestant's appeal from said decision brings the case
before me for consideration.

In 1886 when the land Was nsnrveyed, the Colorado Coal and Iron
Company, intending to acquire coal lands, had a private survey made
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of a part of said township to ascertain where the lines of the govern-
ment survey would rn. At that time Songer took possession, for his
own benefit. of a tract of coal land, the boundaries of which, it was
then supposed, would, upon the government survey, correspond exactly
to the N. j of the S. of Sec. 7. At the same time he, as agent for
the Colorado Coal and Iron Company, took possession of the land lying
immediately south of the tract claimed by him. The Colorado Coal
and Iron Company placed valuable improvements on the extreme north-
ern part of the land held for them by Songeri The government survey
of the land showed that these improvements were in fact made on the
N. A of the S. I- of See. 7, the southern boundary of which tract was by
said survey shown to be from two hundred to four hundred feet further
south than it was supposed to be. When the plat of survey was filed
in the local office, May 8, 1889, Songer filed declaratory statement for
said N. W of the S. of Sec. 7. A few days thereafter, May 13, 1889,
the Colorado Coal and Iron Company discharged him from their
employ, stating in the letter written to him that day that because of
his course in making said filing he can no longer be retained in their
service. May 21, 1889, Songer was driven from the land by men in the
employ of the Colorado Coal and Iron Company, who threatened to
kill him. He re-established his residence on the land June 17,1893.

The decision appealed from states that the affidavit of contest
charges that Songer's filing was made for the benefit of the Colorado
Coal and Iron Company; and that the sole issue presented for decision
is whether Songer made the filing in his behalf and for his benefit.
The contest was, by said decision, dismissed on the holding that the
facts in the case, as above stated, are inconsistent with the charge that
the entry was made in the interest and for the benefit of the Colorado
Coal and Iron Company.

The affidavit of contest, taken by itself, warrants the inference that
it was intended to charge that Songer is attempting to acquire title to
the land for the benefit of the said company. However, there is
nothing in the record to support such an inference. The appellant
contends that the affidavit does not charge, and that it was not
intended to charge, that Souger is attempting to acquire title to the
land for the benefit of the Colorado Coal andl Iron Company, but that
the only charge made is that Songer did not do any work on the land
for himself, and that his claim to the land is therefore illegal. This is
doubtless a correct explanation of the allegations of the contest affi-
davit.

The appellant strenuously contends that the defendant has not opened
and improved a mine oi that part of the land which he claimed before
the government survey; that he has done no work on the strip of land
found after the survey to be on the N. A of the S. of See. 7, except as
the agent for the Colorado Coal and Iron Company; that he can not be
allowed to include said strip of land in his entry; and that his agree-
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ment with said company to hold land for it was fraudulent, as the com-
pany was not qualified to acquire title.

The improvements made by the Colorado Coal and Iron Company
inured to Songer's benefit. It was therefore not necessary for him to
open and improve a mine on the land he claimed before the survey.
The fact that Songer was not in the possession of all the land embraced
within the legal subdivisions which be applies to enter can not be urged
as a ground. of contest by Curtis, who is not an adverse claimant. More-
over, Songer would have the right of entry even as against an adverse
claimant for the reason that the greater part of each legal subdivision
was in his possession. His claim can not be defeated by the charge of
fraud as to his agency in holding for the Colorado Coal and Iron Com-
pany land, a small portion of which is embraced in the land now applied
for by him. Nor does the charge of fraud against him in intending, as
is claimed, to "hold up" said company for a large sum of money, affect
his rights.

In August, 1889, two coal declaratory statements were filed, each
including eighty acres of the tract. in question. Both applicants
alleged that they had. made improvements to the value of five thou-
sand dollars. On the report of a special agent, stating that the
improvements were made by the Colorado Coal and Iron Company,
and not by the applicants, your office, on December 16, 1889, held these
filings for cancellation. March 27, 1893, after hearing was had, the
filings were canceled.. The contestant states that he has not been per-
mitted to examine the special agent's reports in these cases, but is con-
fident that they were based upon affidavits made by John Songer, the
defendant herein, or at least upon information given by him to the
special agent. He therefore moves, for the purpose of sharply bringing
to. the attention of this Department all the facts concerning this laud,
that said special agent's reports in these cases, together with all the
original papers accompanying the reports, be considered in connection
with this case.

The equities are very plainly with the defendant. He was justified
in giving information to the special agent, to protect his claim and to
secure the cancellation of fraudulent filings. His bona fide possession
of the land since 1886, was generally known to the residents in that
vicinity. It can not be presumed that in giving information to the
special agent he made statements not in harmony with these facts.
The motion is therefore denied.

The decision appealed from is affirmed.



14 DECISIONS RELATING TO THE PUBLIC LANDS.

NORTHERN PACIFIC RAILROAD GRANT-ACTS OF 1864 AND 1870.

INSTRUCTIONS.

DEPARTMVIENT OF THE INTORIOR,
GENERAL LAND OFFICE,

Washington, D. C., January 13,1896.
REGISTER AND RECEIVER,

Vancouver, Washington.
SIRS: On February 3, 1891, instructions were given your office for

the restoration of the lands within your district, which had been part
of the grant to the Northern Pacific Railroad Company, but had been
declared forfeited by the act of September 29, 1890, and a diagram
showing the area covered by the forfeiture was furnished you. On
said diagram and in said instructions the terminal previously estab-
lished at Portland, Oregon, for the constructed portion of the road
under the joint resolution of May 31, 1870, was adhered to, and the
order for the restoration did not include any lands within the primary
limits established under said joint resolution.

On July 18, 1895, in the case of Spaulding v. Northern Pacific Rail-
road Company (21 L. D., 57), affirmed on review October 18, 1895, the
Secretary of the Interior decided that there are two grants to the
Northern Pacific Railroad Company, the first by the act of July 2,
1864, and the second by the joint resolution of May 31, 1870, in the
neighborhood of Portland, Oregon, and that so far as the limits of the
grant of 1864 overlapped the subsequent grant, the latter must fail;
that the forfeiture by the act of September 29, 1890, of the former,
included the lands within the overlap, and that they are subject to
disposal thereunder.

It is the duty of this office therefore to dispose of the lands within
said overlap, and I have accordingly prepared, and herewith enclose, a
diagram showing within the colored lines marked " 20 miles limit act
of 1870 ", "40 miles limit act of 1870", "40 miles limit act of 186 " and
"Western terminal of forfeiture act of September 29, 1890 ", the area
affected by the Spaulding decision.

To the end that all persons interested may have opportunity to pre-
sent any claims they may have to any of these lands, you will cause to
be published, for a period of thirty days, in some newspaper of general
circulation in their vicinity a notice that said lands were declared for-
feited by the act of September 29,1890, and restored to the public domain,
and are subject to disposal by your office, and that in order to protect
their rights all claimants under said forfeiture act of 1890, and under
the act of March 3, 1887, should come forward and assert their claims.

The receiver, as disbursing officer, will pay the cost of publication,
and forward a copy of the notice, with proof of publication, as his
voucher for the disbursement.

Very respectfully, S. W. LAMOREUX,
Approved, Commissioner.

HOKE SMITH, Secretary.
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TOWN LOTS-SPECIAL ACT OF MARCH 2, 1833.

JOHN A. GRAHAM.

Lands laid off as tow^rn lots, and offered at public sale in accordance with the pro-
visions of the special act of March 2,1833, establishing the town of St. Marks,
Florida, are thereby removed from the operation of te general land laws, and
are subject to private sale as provided in section 2, of said act.

Secretary Sinith to the Commissioner of the General Land Office, January
20, 1896. (A. M.)

I have before me the letter of the 18th ultimo, from your office, stat-
ing that John A. Graham made application on October 5, 1892, to
purchase certain lots.in the town of St. Marks, Florida, under the pro-
visions of section 2 of the act of Congress approved March 2, 1833-4
Stat. 664; that the register and receiver at Gainesville rejected the
application for the reason that public lands in Florida were not sub-
ject to cash entry and that Graham appealed to your office from such
act of rejection.

The opinion is expressed therein that the lots covered by the appli-
cation that have not heretofore been disposed of cannot now be dis-
posed of at private sale in view of the provision in the act of Maich 2,
1889-25 Stat. 854-restricting the private entry of public lands to the
State of Missouri, and instructions are asked for, my attention being
also called to section 9 of the act of March 3. 1891-26 Stat. 1095-pro-
viding that no public lands, except those mentioned in said section 9,
shall be sold at public sale.

In answer, you are advised that the act of March 2, 1833, referred to,
entitled "An Act to establish a town at St. Marks, Florida," authorized
the President to cause such public lands as he deemed proper, at or
near St. Marks, to be laid off in town lots, and section 2 thereof, under
which Graham applies, provided for the public sale of such lots (with
certain exemptions) and for the sale at private entry of the lots remain-
ing unsold after the offering.

In accordance with the terms of the act the lands to which it applied
were duly surveyed, lotted and offered by proclamation of the Presi-
dent.

By virtue of this action under the law the lands were no longer sub-
ject to the operation of the general land laws, tnder the common
acceptation of that term. Hence the rule laid down in the case of New-
hall v. Sanger-92 U. S. 761-that "The words 'public lands' are habit-
ually used in our legislation to describe such as are subject to sale or
other disposal under general laws," is applicable to the case presented
and governs action therein.

Under this rule of construction, the act of March 2, 1833, remains
effective, notwithstanding the. subsequent general acts to which atten-
tion has been directed, and the lots applied for by Graham, except
those stated to have been disposed of heretofore, are subject to private
sale under section two hereof.
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GRUVER v. DAVIDSON.

Motion for review of departmental decision of October 31, 1895, 21
L. D., 340, denied by Secretary Smith, January 13,1896.

MINING CLAIM-ADVERSE PROCEEDINGS.

DE GARCIA ET AL. V. EATON ET AL.

A declaration ill ejectment filed in a court of competent jurisdiction by an adverse
claimant, within the statutory period, and in accordance with local statutes, is
such a commencement of "proceedings" as to suspend the jurisdiction of the
Department under section 2326, R. S., even though summons on said dcllaratioa
does not issue within said period.

Secretary Smith to the Commissioner of the General Land Office, January
13, 1896. (P. J. C.)

It appears by the record before me that Joseph I. Eaton et al. made
application for patent, July 26, 1892, for the Birth Day lode claim, sur-
vey No. 862 C, Las Cruces, New Mexico, land district, and during the
period of publication Daniel De Garcia et al. filed a protest and
adverse claim against the same. The period of publication expired
September 27, 1892, and within thirty days thereafter, on October 15,
the adverse claimants filed their declaration in a suit in ejectment
against Eaton et al. Summons was not issued in this action until after
the expiration of the thirty days limited by statute within which suit
should be commenced.

A motion was filed in the local office May 1, 1893, asking that the
protest be dismissed, because action had iiot been commenced within
thirty days. This was supported by the certificate of the clerk of the
court, dated March 2, 1893, showing that no process had been issued
against the defendants, or any app]ication made for the same. On May
16, following, the register overruled this motion, but on reconsideration
the local officers, on, June 9, 1893, reversed the former ruling of the
register, and granted the motion.

Notice of this action was received by counsel for Garcia et al. June
10, and on July 8, they filed an appeal. It does not appear that notice
of this appeal or the specifications of error were served on the opposite
party, and on July 21, Eaton et al. filed a motion to dismiss said appeal
on the ground that they had no notice thereof. Meantime, however,
and on July 13, all the papers, including the appeal, were forwarded
to your office.

Your office, by letter of March 6, 1894, considered the case under
Rule 48 (Rules of Practice); held that it was not "deemed necessary
to consider the appeal, or motion to dismiss the same;" and reversed
the action of the local officers in dismissing the adverse. The mineral
claimants therefore prosecute this appeal, assigning numerous grounds
of error, which may be condensed into two propositions: first, error in
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deciding that the filing of a declaration is the commencement of a suit
in contemplation of the statute; and, second, substantially, that it was
error to consider the appeal by the adverse claimants because of the
lack of service of the same on the mineral claimants.

There is no force in the second assignment of error as given above,
for the reason that your office did not consider the case as on appeal,
but did determine it Lnder Rule 48.

Section. 2325 of the Revised Statutes provides that, if no adverse
claim is filed against a mineral application during the sixty days period
of publication, the applicant shall be entitled to a patent. Section
2326 declares:

Where an adverse claim is filed during the period of publication, it shall be upon
oath of the person or persons making the same, and shall show the nature, bound-
aries, and extent of such adverse claim, and1 all proceedings, except the publication
of notice and making and filing of the affidavit thereof, shall be stayed until the
controversy shall have been settled or decided by a court of competent jurisdiction,
or the adverse claim waived. It shall be the duty of the adverse claimant, within
thirty days after filing his claim, to commence proceedings in a court of competent
jurisdiction, to determine the question of the right of possession, and prosecute the
same with reasonable diligence to final judgment; and a failure so to do shall be a
waiver of his adverse claim.

In the case at bar the adverse claim was filed within the time limited
by statute, and within thirty days thereafter a declaration in ejectment
was filed in a court of competent jurisdiction, but it is conceded that
summons was not issued on the declaration by the clerk of the court
"within thirty days after filing his (adverse) claim." It is therefore
contended by appellants that the adverse claimants did not commence
proceedings within thirty days from the filing of the adverse claim as
contemplated by the statute, or, in other words, that service on the
defendants should have been. made within the thirty days period fixed
for the commencement of proceedings under the adverse.

This position is, in my judgment, untenable. The statute provides
that the adverse claimant shall " commence proceedings in a court of
competent jurisdiction " within thirty days. These proceedings must
be brought under the laws of the State or Territory in which the land
is situated. Section 1907, Compiled laws of New Mexido (1884), says:
"All suits at law in the district courts shall be commenced by filing
a declaration in the office of the clerk of the court." Without attempt-
ing to say how the courts of that Territory would construe this statute,
it is sufficient, for the purposes of this case, to decide that the filing of
the declaration was such a commencement of proceedings as to suspend
the jurisdiction of the Department and stay all proceedings therein
" until the controversy shall have been decided by a court of competent
jurisdiction." If the case has not been prosecuted with diligence, the
defendants should look to the court that now has jurisdiction of the
matter.

Your judgment is therefore affirmed.
10332-VOL 22--2
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MONROE ET AL. v. TAYLOR.

Motion for review of departmental decision of October 1, 1S95, 21 L.
D., 284, denied by Secretary Smith, January 13, 1896.

JIOMESTEAD-SOLDIERS' DECLARATORY STATE-MENT.

JONATHAN E. WoOD.

A soldiers' homestead declaratory statement relinquished on accont of the alleged
worthless character of the land covered thereby, will be held to have exhausted
the homestead right, where it does not appear that due diligence was used to
ascertain the character of the land covered by his filing.

iSeeretary Smitih to the Commissioner of te General Land Office, January
13, 1896. (C. J. W.)

On October 13, 1893, Jonathan E. Wood made homestead application
for the NE. I, See. 19, T. 21 N., E. 2W., to register and receiver at
Perry, Oklahoma.

On the same day said application was rejected for the reason that
Wood had exhausted his homestead rights and on November 11, 1893,
he appealed from said rejection to your office.

On July 26, 1894, your office considered said appeal and approved
the action of the local officers in rejecting said application.

November 26, 1894, Wood filed his appeal from your office decision.
It appears from the record that on November 9, 1893, Wood filed

soldiers' declaratory statement No. 304 for SW. , See. 29, T. 11 N., R.
16 W., by an agent. Wood alleges that the land was worthless and
that upon ascertaining that fact he at once went to Oklahoma and
relinquished it.

It does not appear that the entry was made through mistake, or that
proper diligence was used to ascertain the character of the land before
filing the declaratory statement.

The filing of such statement under these circumstances exhausted
his homestead rights. Roberts . Howard (4 L. D., 561); Stephens v.
Ray (5 L. D., 133).

Your office decision is accordingly approved.

PATTERSON ET AL. V. LINDSTROM.

Motion for review of departmental decision of December 13, 1894,
denied by Secretary Smith, January 13, 1896.
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PRACTICE-MOTION TO DISMISS-ITULE OF JANUARY 17, 1891.

1ATEIESON v. TEX'PLIN (ON REVIEW).

If a party making a motion to dismiss an appeal desires to have it acted upon inde-
pendently of the record he must move for such action under the rule of January
17, 1891, otherwise the Department will act on the presumption that such party

fled to submit his case on the record as it. stands.

'Secretary Smith to the Commissioner of the General Land Office, January
13, 1896. (P. J. C.)

I have before me a motion for review of departmental decision of
September 28, 1895 (21 L. D., 234), filed by counsel for Robert W.
Mathieson, Mayor of Fort Pierre, wherein was dismissed his contest
against the homestead entry of Charles F. S. Templin for lots 2 and 3,
Sec. 34, Tp. 5 N., R. 31 E., B. H.. M., Pierre, South Dakota, land district.

It will be observed that Templin made a homestead entry of said
tract August 13, 1891; that on July 16, 1892, Mathieson, as mayor,
filed an affidavit of contest against the entry, alleging that it was
-embraced in the corporate limits of Fort Pierre and had municipal
improvements on it. Ol the same day he presented his declaratory
statement for entry for townsite purposes.

A hearing was had, and as a result the local officers filed dissenting
.opinions. On consideration of the record, your office, on December 21,
1893, found:

That in addition to the application for the land here in question, and previously
thereto, to wit, in January, 1892, the city of Fort Pierre had by its mayor applied
to enter, as an addition, lots 3, 4, and 8, in See. 28, and lot 1, in See. 27, in said town-
ship and range, containing 53.40 acres, and that your office had directed the local
office, by letter " G " of March 8, 1892, to reject said application, because the land in
question was a part of the land in controversy between Black Tomahawk and Jane
E. Waldron (13 L. D., 683 and 17 L. D., 457).

By the decisions cited the claim of Waldron was disposed of adversely to her, and
it appears from your office decision of 1893, under consideration, that the interest or
claim of Black Tomahawk was disposed of by your office letter of November 11,
1891, to the register and receiver. Said decision of 1893 further found that at the
date of the hearing (August 29, 1893), no one was living on the land in question but
Templin and his family; that the town was not entitled under the provisions of
section 1 of the act of March 3, 1877 (19 Stat., 392), to enter all the laud within its
corporate limits, and held that since the claims of Waldron and Black Tomahawk
,had been disposed of, the city of Fort Pierre should be allowedto eleet, as provided
in section 3 of the act of 1877, supra, what portion of the land embraced in said cor-
porate limits, in compact form, shall be withheld from entry.

The local officers were required to notify the town authorities that
they would be allowed sixty days within which to file proper evidence
of its election as to which of the tracts it would take.

From this judgment Templin appealed, and the Department, on Sep-
tember 28, 1895, reversed your office decision, dismissed the contest,
and held Templin's entry intact.
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The motion for review contains twenty-three specifications of error,
attacking, seriatim, almost every finding of fact and conclusion of law
stated or discussed in the original decision. There is nothing, how-
ever, suggested by this extraordinary array of alleged errors that was
not thoroughly examined and considered in the first instance.

It is claimed by counsel that the Department should have given the
contestant an opportunity to file a brief on the merits of the case after
his motion to dismiss the appeal of defendant had been overruled.
That is not the practice before the Department. If the person making
a notion to dismiss an appeal desires to have it acted on independ-
ently of the record, he must move to have it done under the rule of
January 17, 1891 (12 I. D., 64). If this is not done, the presumption
is that the movant is satisfied to submit his case on the record as it
stands, and the Department will act on it, giving it the same attention

-as though briefs were filed.
One other point suggested by counsel may be properly adverted to.

It is claimed that the exhibit "Z ," made by stipulation, fixes the
south boundary of the alleged townsite as it existed in 1890, when
the petition for incorporation was first presented to the county com-
missioners. This exhibit shows the south boundaries as they are
claimed to exist May 3, 1890, and March 16, 1891, but they are so
widely divergent as to be of no practical value for the purpose for

-which the exhibit was made. But I take it this is wholly immaterial.
The gist of the case is, that the town of Fort Pierre did not extend its
municipal authority over the land, or use it for municipal purposes, and
did not include it in its application, which resulted in the issuance of
patent for the " mile square," September 12, 1892, as it might probably
have done. In the meantime, and before it. sought to get it, a home-
stead right had accrued to Templin. So whether the south boundary
of the other applications was definitely fixed or not cuts no figure in
the case, and the discussion of that point was merely incidental.

Aside from all other considerations, however, it is not entirely clear
but that the town authorities had forfeited all right to the land in
question under your office judgment. By that they were required to
elect whether they would take that applied for north of the mile square,
in sections 27 and 28, or that south of it-the land in dispute. They
took no appeal from this judgment, and did elect to take and procured
patent for that north. So that it would seem as if they were precluded
from asserting any right to the tract in controversy.

The motion is overruled.
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TIMBER CULTURE CONTEST-ALIENATION.

MIDLESTABDT V. HAGGARD.

A timber culture entry will be canceled where it appears that the entryman has dis-
posed of all his interest in the land, and is holding the entry for the benefit of
the party purchasing such interest.

Secretary Smith to the Commissioner of the General Land Office, January

18, 1896. (W. F. M.)

On November 7, 1890, Ernest M. Haggard made timber culture entry

of the SE. i of section 30, township 108 N., range 35 W., in the land

district of Marshall, Minnesota, and on November 10, 1893, Fred Midle-

staedt filed a contest affidavit alleging,

that said E. M. Baggard has wholly failed to plant any trees or cuttings on said land
since his entry and up to and including the date hereof; that in the month of Novem-
ber, 1890, he planted tree seeds on said land, but they failed to germinate, and the
gronnd whereon they were planted was afterwards plowed up and sown to flax, and
no replanting the tree seeds was done after said date on any part of said land; that
the said Ernest 3. Haggard has sojd the above tract to one Herman Brown; that on
the 8th and 9th days of November, 1893, the said Herman Brown planted five acres
of trees on said land, but said planting was done solely for the benefit of said Brown
and pursuant to the provisions of the bargain and sale of the said land by the said
entryman to the said Herman Brown, and was and is in no way a compliance in good
faith with the timber culture laws as peitaining to the said entry of the said
Haggard.

The register and receiver, after a hearing, recommended that the

contest be dismissed, but on appeal to your office their decision was

reversed and the entry held for cancellation. The contestee has

appealed the case here.

The testimony shows that the entryman, Haggard, entered into a con-

tract with Herman Brown, by the terms of which Brown was to take

possession of the claim and do all the work that was necessary to be.

done in order to support the final proof to be made by Haggard at the

proper time, and after final certificate Haggard was to make title. to

the land to Brown, the consideration therefor being $750, evidenced by

a note for that amount executed and delivered into the hands of Hag-

gard. Interest on this sum was to be paid annually, at the rate of

seven per centum,-and the evidence shows that one year's interest had

already been paid at the date of the hearing. As a part of the same

transaction Brown paid to Haggard $100 in cash for the improvements

on the land..
It is not deemed necessary to decide that this transaction was tech-

nically a sale.

It is clear from its terms, however, that Haggard disposed of all his

interest in the land, whatever that may be, and is simply holding it

for the benefit of Brown.

It has been held by this Department that, if an entryman

for a valuable consideration received, sold the claim and his improvements thereon,
no matter how the papers are made out, his interest in the claim is at an end; there-
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after he holds it not for his own use and benefit and the entry, upon the facts being
shown, will be canc'eled. .Williamson v. Weimer, 9 L. D., 565.

This is precisely the thing that the entryman in this case has done.
The decision of your office is therefore affirmed.

PRACTICE-RIGHT OF AIENDMIENT-PREFERENCE RIGHT.

MUNDELL ET AL. t. LANE.

The recognition of the Tight of amendment in a contestant, as against the right of a,
third party to proceed against the entry under attack, is a matter that the con-
testee is not entitled to call in question, where he has due opportunity to pre-
pare for trial.

The question of preference right uder a contest must be determined when the
alleged privilege is duly asserted.

Secretary Smith to the Gommissioner of the General Land OJfiee, January

18, 1896. (J. McP.)

The land involved herein is embraced in timber culture entry No.
3125, made by Charles L. Lane, August 14, 1895, and includes the
NE. - of Sec. 20, T. 5 N., R. 31 W., McCook land district, Nebraska.

February 6, 1892, Robert L. Mundell filed an affidavit of contest,
alleging that-

Charles Lane has failed to break or cause to be broken five acres between August
14, 1886, and August 14,1887, and the said Charles L. Lane has failed to cultivate or
cause to be cultivated, or failed to plant trees, seeds, or cuttings, or caused the same
to be done, at any tine since making entry on the aforesaid tract.

Mundell's contest was held subject to that of John H. Bishop against
the same entry that was then pending before the land department.

September 23, 1892, Samuel Leydel filed an affidavit of contest
against Laues entry, alleging,

That on August 14,1890, said tract did not contain more than 200 living trees, that
since August 14,1890, no part of said tract had been planted to trees, seeds or cut-'
tings; that no part of said tract has been cultivated since August 14,1890.

Leydel's contest was held subject to the prior contests of Bishop and
Mundell.

November 12, 1892, this Department affirmed your decision G' I of
October 12, 1891, dismissing Bishop's contest. The local officers hav-
ing been advised of said departmental decision, by your office issued,
on December 8, 1892, notice of hearing on Mundell's contest, setting
the hearing for February 28, 1893. The cause was continued to April
12, 1893, at which time all the parties hereto appeared. The defendant,
Lane, filed a motion to dismiss Mundell's contest, on the ground that
all the questions raised by said contest had been fully adjudicated in
the departmental decision of October 12, 1892, disposing of the Bishop
contest.
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The local officers sustained defendant's motion to dismiss, and stated
that Mundell would be allowed to amend his contest affidavit; thereupon:
Mundell amended his affidavit so as to charge that the said Charles
Lane

Has failed during the timber culture years ending August 14,1891, and August 14,
1892, and to date (to) replant to trees or cuttings any portion of the said tract or
cultivate the same, there not being a stand of trees thereon before said first men,-
tioned year.

Leydel, the second contestant, then asked that he be allowed to pro-'
ceed with his charges, and that Mundell's amended affidavit of contest
be held subject to the contest filed by him (Leydel). The local officers
denied Leydel's motion, to which action he saved his exceptions.
Mundell and Lane then entered into an agreement continuing the cas6
until May 16, 1893. May 29, 1893, the local officers decided that Man-
dell had established the charges contained in his amended affidavit,
and recommended that Lane's entry be canceled.

From the decision of the local office both Lane and Leydel appealed
to your office. By letter "H" of December 30, 1893, you remanded the
case to allow Lane to introduce testimony, if he so desired, it not
appearing that the local office had rendered a decision on the demurrer
filed by Lane. In your said decision you held that the testimony intro-
duced by Mundell made out a primia facie case.

The local officers set the second hearing for February 20, 1894, at
which time Leydel appeared and asked that he be substituted as con-
testaut in place of Mundell. He offered to refund the money paid by
Mundell and made a tender of the amount shown by the records to
have been paid by Mundell. His motion was denied. The case wag
then continued to April 4, 1894, at which time Lane moved that Mun-
dell's contest be dismissed, for the reason that the hearing should have
been in the first place ordered on Leydel's contest. This motion was
also overruled, and Mundell offered further testimony showing that the
defendant had made no attempt to comply with the timber culture law
since May 16, 1893, the tim-e of the former hearing. Lane again
refused to submit testimony.

April 9, 1894, the local officers rendered their decision, recommend-
ing that Lane's entry be canceled. Lane appealed to your office and
by letter "H" of July 20, 1894, you affirmed the decision of the local
office and held Lane's entry for cancellation.

As to the controversy between Leydel and Mundell, you say-" The
question of preference right of entry between Mundell and Leydel is
not in issue."

From your said decision both Lane and Leydel have appealed to this
Department.

The former claims that the procedure allowing Mundell to establish
the charges contained in the amended affidavit was irregular and void,
.and that the testimony does not support a jud gment of cancellation.
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The latter stated that Mundell should not have been allowed to pro-
ceed on his amended charges in the face of the fact that such charges
had been incorporated in his, Leydel's contest filed prior to such amend-
ment, and he asks that the Department designate the party entitled to
a preference right.

In so far as the rights of Lane are concerned, I do not see that it is
material whether or not the local officers erred in permitting Mndell
to amend his affidavit of contest, in the presence of Leydel's prior con-
test. One whose entry is attacked, for a failure to comply with the
law, has no right to choose his adversary, or say who is entitled to pro-
ceed against him. As to who is entitled to prosecute the suit, is a
matter between the parties claiming such a privilege. The entrymnan
was allowed an opportunity to prepare for the trial, as the case was
continued by agreement, of which he was a party, for more than thirty
days after Mundell's amended affidavit was filed before the testimony
was taken in the case. Moreover, it does not appear that Lane objected
to the allowance of 1Mundell's amendment at the time it was filed, nor
on his first appeal to your office, but relied on the insufficiency of the
evidence adduced by Nundell.

The testimony introduced by Mundell clearly shows that Lane had
not complied with the timber culture law, and amply supports a judg-
ment of cancellation.
- Your judgment holding said entry for cancellation is affirmed.
- As the question of preference right is one which must be determined
on an attempt to exercise the privilege, it would be improper for this
Department at this time to express any opinion as to the party entitled
thereto in this case.

- PRACTICE-NOTICE OF DECISION-ACCEPTANCE OF SERVICE.

YEOIAN V. DE RoGUE.

An acceptance of service of notice of a decision and of the further right of appeal,"
signed by an attorney of record, is conclusive as to the service of such notice,
and a waiver of the right of such attorney, or his client to receive a copy of the
decision in question.

Secretary Smith to the Commissioner of the General Land Qfflce, January

18, 1896. (J. L.)

This ease involves the NE. of section 9, T. 24 N., R. 2 W., Inclian
meridian, Perry land district, Oklahoma.
* On September 3, 1895, this Department on motion of J. W. Yeoman
dismissed George F. De Roche's appeal from your office decision of
March 30, 1895, because said appeal was filed sixty-one days after
service of notice of said decision. On October 8, 1895, De Roche filed
an "application for writ of certiorari," alleging that "on the 3d day of
June, 1895, service of notice of said decision was accepted by L. P.
Hudson, attorney of record for the defendant, but no copy of the Com-



DECISIONS RELATING TO THE PUHLIC LANDS. 25

missioner's decision was served either on the defendant or his attorney."'
The affidavits of De Roche and Mr. Hudson are filed in support of this
statement; but neither of them pretends that a copy of the decision
was asked for.

Your office entertained De Roche's appeal, and transmitted with it
the original record of all the proceedings in the case. That record,
which is now before me, shows that on April 3, 1895, Mr. J. L. Calvert,
attorney for Yeoman, and Mr. L. P. Hudson, attorney for De Roche,
met in the local land office at Perry, and your office decision was shown
them. They doubtless read it together; for then and there they both
signed an acceptance of service of notice in the following words:

UNITED STATES LAND OFFICE,
Perry, 0. T., April 3, 1895.

We hereby accept service of Commissioner's letter " H" " W. M. C." of March 30,
1895, ald of our further right of appeal withi n the usual time frora this date as pre-
scribed by law.

J. L. CALVERT,
- i~Attorney for Yeonall.

L. P. HuDsoN,
A ttorney for De IBocte.

No other words could have more explicitly waived Mr. Eudson's
right to receive a copy of said letter.

Moreover on June 3, 1895, sixty-one days after the date from which
the usual time for the exercise of the right of appeal was to be calcu-
lated, Mr. Calvert attended at the local land office. He had not been
served with either an appeal or a specification of errors. He then and
there met Mr. Hudson, who then filed his appeal. Mr. Calvert filed a
motion in writing to dismiss or reject said appeal, because " more than
sixty days have expired since date of service as shown by the record."
And Mr. Hudson then and there at the foot of said motion, accepted
service thereof. Even then Mr. H3udson did not complain that he had
not been properly served with a copy of your office decision. The
appeal with its eleven specifications of error, carefully prepared, shows
that the writer had access to the original letter.

The Rules of Practice (17 and 66) lo not prescribe the form of notice
of a decision subject to appeal. But this Department has made several
rulings on the subject. See 5 L. D., 233, 8 L. D., 192, 12 L. D., 74,16
L. D., 187, 18 L. D., 192, 19 L. D., 461, and 20 L. )., 89.

I see no reason why Messrs. Calvert and Hudson for themselves and
for their clients, should not have accepted service of your office let-
ter,-as they did.

The application for certiorari was evidently filed in ignorance of the
fact that the whole record of the proceeditigs had already been trans-
mitted to this Department. 1 have therefore considered the applica-
tion and the affidavits filed therewith as a motion for review, conceding
the facts stated to be true. For the reasons above stated De Roche's
motion is hereby denied.
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PRACTICE-D ISMISSAL OF CONTEST-WITHDRAWAL Or DISMISSAL.

VANDIKE v. BENJAMIN.

A contestant who, on the day of hearing, files a dismissal of the contest, together
with a new affidavit of contest, with a view to proceedings thereon, may prop-
erlybe permitted, prior to further action in the premises, to withdraw the said
dismissal, and submit evidence under the original charge, where good faith Ion the
part of said party is manifest.

Secretary Smith to the Commissioner of the General Lahid Ofice, January
18, 1896. (C. J. G.)

On September 1, 1891, Alvin M. Benjamin made homestead entry
for the SE. i of See. 29, T. 1 N., R. 31 W., McCook land district,
Nebraska.

On October 2, 1893, John W. Vaadike filed affidavit of contest
against said entry, alleging abandonment.

Notice issued, and hearing was had December 4, 1893, both parties
being present with their counsel and witnesses.

Upon the testimony submitted the local officers decided in favor of
the contestant, and recommended cancellation of the entry. An appeal
was dily taken to your office, and by letter of July 20, 1894, you
affirmed the action of the local office.

A further appeal brings the case to this Department, and the follow-
ing errors are assigned:

1. At the time of the trial of the purported contest case before the register and
receiver, there was no contest pending, the contestant having dismissed his contest
on the day of hearing, and the register and receiver had no jurisdiction to hear said
contest after the same wis dismissed.

2, The court erred in finding that the contestee, Alvin M. Benjamin, had failed to
comply with the law as to settlement and cultivation, and that he had failed to estab-
lish his residence upon the land.

From an examination- of the record it is evident that Benjamin never
established residence on this land in compliance with the law; conse-
quently, though hardship may be inflicted thereby, his entry will have
to be cancelled.

The remaining question, therefore, necessary to be determined by this
Department, is whether or not certain proceedings had at the local
office prior to taking testimony were irregular or erroneous. I order
to fully set forth the facts in the case it vill be necessary to embody
herein the statement of the opening proceedings as prepared by the
local office. The record is as follows:

At the time set for the hearing, the parties appeared in person and by their attor-
neys,-Rittenhouse and Boyle, for the contestant, and A. D. Gibbs for the contestee,
and the hearing was begun.

William Chestnut and J. N. Harker were sworn as witnesses in behalf of the con-
testant. Thereupon the attorney for the contestant asked for a few minutes time,
and at 11.30 A. M. filed new affidavit of contest and dismissed this case. Also asked
for notice upon the new contest.
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The contestee objects to the filing of a new affidavit of contest and asks that the
contestant be required to proceed upon the original affidavit, or that the second
complaint be dismissed.

Adjourned to 1 P. M.
1 P. M., attorneys for both parties appeared.
Here the contestee made the following motion:
The contestdo moves the court for judgment upon the original complaint fled in

this action
Whereupon the contestant withdraws his dismissal and submits his witnesses for

examination, and waives notice on the contest just filed until the termination of,
this case. a

The contestee objects to the withdrawal of said dismissal and asks that the court'
rule upon his motion for judgment. By the register: The contestant having with-
drawn his dismissal and offered to proceed upon his original complaint, the motion
for judgment upon the complaint is overruled, and the contestant will proceed with.
his testimony.

To which the contestant excepts.
William Chestnut being called as a witness for he contestant, anil having been

duly sworn i the case testifies as follows:
State your name, age and occupation.
Willai.n Chestnut, 40 years old, farmer.
2. Have you known the SE. + of 29, 1, 31, being the homestead entry of Alvin D{..

Benjamin, since Sept. 16, 1891?
The contestee objects to the introduction of any evidence under the complaint

filed in this action for the reason that the contestant had abandoned and dismissed
the same.

Overraled. Excepted to by contestee.

Ill addition to this record the register prepared the following state-
ment, i response to motion of attorney for contestee slggesting .a

dimunition of the record:
The register inserted in the record all he thought indicated the formal procednre.

taken. As to the conversatioi and statements muade, for the information of the Com-
missioner, if required, he states the following as his recollection:-he having taken
the testimony. He has no definite recollection of the conversation before adjourn-
ment. The record shows tat all was formally done then. It was just noon, and
the register being somewhat undecided as to proper procedure, simply said we will
adjourn ntil 1 P. MI. At 1 P. M. attorneys for both parties were present, and the
attorney for contestee at once entered the motion following. the words noting
the adjournment. The register examined some authorities and read one in presence
of the attorneys. Both attorneys and register engaged in considerable conversation
as to whether any judgment could be entered, or whether the case stood dismissed
on the dismissal entered by the contestant. The attorneys for contestee claimed
they were entitled to judgment; the attorney for contestant claimed the office has
no jurisdiction to render judgment-there having been no testimony submitted, and
that the only judgment that could be rendered, if any, was one of dismissal. The
register remarked that the contestant was either in court or out. If in, judgment
could properly be rendered; but if out, how could he be bound by a judgment?
Just then, the register walked into the main office to consult with the receivers
remarking that if any action was taken, it ought to be the joint action of the regis-
ter and receiver. Just as the register had begun to converse with the receiver, the
attorney for the contestant called the attention of the officers, and said he would.
withdraw the dismissal and go ahead with the original case. This was accepted by
the office-the former question was not further considered; and the case proceeded
as shown by the record-over the objection there stated.
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In support of their contention that it was error to allow the contest-
ant to withdraw his dismissal of contest, counsel for claimant rely upon
the case of Delaney v. Bowers, (1 L. D., 163), wherein it is said-

Where a contest has been regularly initiated and the contestant withdraws at or
before the day fixed for trial, he will be regarded as in default, and the case will
proceed and be decided accordingly. The same party will not be, permitted to
renew the contest on the same ground.

The cobtest-affidavit filed by plaintiff on the day of trial, December 4,
contained the charge of abandonment, and was couched in language
similar to that of October 2. Blank notices were prepared i line with
the affidavit, but were not dated nor signed.

The case above referred to is not applicable to the one under consid-
eration. The decision in that case grew out of great abuses that were
being practiced in the local offices. Parties for speculative purposes
would "initiate contests, withdraw before the day of trial, then renew
the contests, and so harass contestees and involve them in continued
expenses." The decision in that case does not, and evidently was not
intended to apply to the contestants who were apparently acting in
good faith. This view is fully sustained in a subsequent decision,
wherein it was said,

I do not, however, concur in that part of this decision which says, "when a contest
has been regularly instituted, and the contestant withdraws at or before the day
fixed for trial, e will be regarded as in default, and the case will proceed, and be
decided accordingly," as applied to a case like that of O'Kaue, where there appears
to be an entire absence of bad faith. (O'Kane v. Woody, 2 L. D., 64).
- A motion for withdrawal of contest, whether verbal or written, at or before the
day of trial is only an interlocutory proceeding, and will he decided on the day of
trial. (See istructious 2 L. D., 218).

Hience, until the case had "proceeded and been decided," and judg-
ment on the original complaint had been rendered, it remained within
the jurisdiction of the court. Before this had been done, and while
the local officers were debating what course to pursue, the contestant
withdrew his dismissal, and thus relieved them from rendering a deci-
sion on Benjamin's motion. There is no question that if the case had
"proceeded and been decided" Vandike would have been in default, for
he would not have been "permitted to renew the contest on the same
ground."1 By withdrawing the dismissal of his contest the case was
left in its original status, to be tried on its merits. Counsel for defend-
ant introduced his own witnesses and cross-examined those of the
plaintiff.

The fact that the contestant filed a request for the dismissal of contest will not
defeat his preference right of entry thereunder, where he subsequently, in good faith,
prosecutes the same to a successful termination. Moore v. Lyon, (12 L. D., 265).

It is not claimed that Vandike's contest is speculative, or that it was
brought for any other purpose than to secure the cancellation of the
entry and procure the preference right thereto. No adverse claim
could intervene pending the disposition of Vandike's original affidavit,
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and by allowing the case to proceed, Benjamin was not denied any
right nor opportunity to establish his claim.

Your office decision is therefore affirmed.

PRE-EMPTION-FINAL PROOF-PAYMENT-ADVERSE CLAIM.

-ROTEIJAN V. JoiNsON (ON REVIEW).

A contest between two claimants having been decided, and the right of one of the
parties to perfect his pre emption claim, by the payment of the purchase price
within a specified period, having been recognized, his failure to make such pay-
ment within said time will not subject his claim to an intervening adverse right,
where the delay is satisfactorily explained, and it appears that ho tendered
payment with his original submission of final proof.

Secretary Smith to the Cornissioner of the General Land Ofce, January
18, 1896. (P. J. C.;)

I have before me a motion for review of departmental decision of
October 31, 1895 (unreported), filed by counsel for Louise C. Grothjan.

By said decision it was determined that the charges in the affidavit
filed by Grothjan against the pre-emption cash entry of Joseph L.
Johnson of the SW. 1 of See. 1, Tp. 9 N., R. 5 W., Boise City, Idaho,
land district, were insufficient to warrant the ordering of a hearing,
and affirmed your office decision declining to order the same.

The motion for review does not present any question that was not
considered in the former decision. Counsel, however, suggests that the
departmental judgment is contrary to the doctrine announced in Crane
v. Stone (0 L. D., 216). To show the distinction between that case
and the one at bar, it is necessary to state herein the facts as they
appear in the record before me.

By departmental decision of March 31, 1892, your office decision
rejecting Grothjan's final proof and accepting that of Johnson was
affirmed. A motiou for review was overruled (15 L. D., 195), and a writ
of certiorari denied February 21, 1893 (16 L. D., 180).

With the promulgation of the last decision the local officers "were
directed to issue final papers to Johnson, 'upon payment of the required
purchase money within sixty days from notice."' Thesixty days within
which he was required to make the payment expired January 29, 1894.
On the next day Grothjan filed an application to make homestead entry
of the tract, which was rejected because of Johnson's pre-emption
claim on which final proof had been made and allowed. She also filed
an affidavit of contest, alleging his failure to make the payment as
required by the order, and some other allegations not material to this
discussion. Notice as not issued, but the case was forwarded to your
office. On February 3, 1894, Johnson tendered the purchase money,
but it was rejected, for the reasons that it was not tendered within
sixty days as ordered; that the papers had been forwarded to your
office; and because of the intervening contest.
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Your office, by letter of June 23, 1894, declined to order a hearing on
the grounds alleged, and the Department affirmed the judgment, hold-
ing that his failure to make payment within the time limited was a
question between the entryman and the government, and that the
explanation of his failure was satisfactory to the government.

As stated before, this matter was considered in all its phases when
the case was originally decided, but the question was not elaborated
in the opinion as much as it might have been. The Department was
not unmindful of the provisions of section 2264 of the Revised Stat-
utes, which, after fixing the time within which a pre-emption claimant
shall file his declaratory statement, and shall make final proof and
payment, further provides that:

If he fails to file such written statement, or to make such affidavit, proof and pay-
ment, within the several periods named, the tract of land so settled and improved
shall be subject to the entry of any other purchaser.

But it appears from affidavits in the record that at the time Johnson
made his final proof originally, he tendered payment for the land, which
was refused because of the pending protest. It is considered that this
tender was sufficient in itself to protect his right, if renewed within a
reasonable time after final decision, regardless of any order made by
your office, and it was determined that the time within which the second
tender was made was not unreasonable.

This position is supported by the United States Supreme Court in
Lytle v. The State of Arkansas (9 How., 314). In that case Cloyes
made final proof and tendered payment, which was refused. The court
said:

it is a well-established principle, that where an individual in the prosecution of a
right does every thing which the law requires him to do, and he fails to attain his
right by the misconduct or neglect of a public officer, the law will protect him. In
this case, the pre-emptive right of Cloyes. having been proved, and an offer to pay
the money for the laud claimed by him, under the act of 1830, noth ing more could be
done by him, and nothing more could be required of him under that act. And sub-
sequently, when he paid the money to the receiver, under subsequent acts, the sur-
veys being returned, he could do nothing more than offer to enter the fractions, which
the register would not permit him to do. This claim of pre-emption stands before
us in a light not less favorable than it would have stood if Cloyes or his representa-
tives had been permitted by the land officers to do what, is this respect, was offered

-to be done.

The rejection by the local officers of Johnson's tender was erroneous.
It could not be claimed with any degree of candor that, if his tender
had been accepted, as it should have been, any adverse right could have
intervened to defeat his right to the land, and having complied with
the requirements of the law he is virtually in the same position as
though his money had been accepted.

The case of Crane v. Stone is not identical with the one at bar. In
that case Stone made pre-emption declaratory statement May 23, 1883,
and Crane made homestead entry December 2, 1885. On June 5,1886,
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more than thirty-seven months after filing his declaratory statement,
Stone made application to make final proof. Cranle contested, on the
ground that he had not miade his final proof within the statutory
period-thirty-three months. The Department decided that Stone's
failure to make proof and payment within the time limited by statute
subjected his claim to the intervening adverse right of Crane. One of
-the excuses of Stone for not making his proof earlier was that he did
not have the money to pay for the land. The Department held that
this could not be interposed in the face of an adverse claim, but it
might have some weight if it were simply a question between the entry-
man and the government.

The motion is therefore overruled.

OK1LAHOMA TOWN LOT-CONFLICTING RIGHTS.

GILES V. JACKARD.

The right of a town lot claimant, whose failure to maintain actual possession and
occupancy is due to armed violence, willnot be defeated by tbe intervening ocdu-
pancy of an adverse claimant who acquires title with notice of the defect
therein,

Secretary Smith to the Commissioner of the General Land Office, January
18, 1896. . (C. J. W.)

On February 1, 1894, Joseph A. Giles and Wenzel Jackard each filed
application before the townsite board, No. 14, for a deed to lots 9 and
10, block 20, Newkirk, Oklahoma.

On August 29, 1894, a hearing was had before said board to deter-
mine the relative rights of these parties, and on September 1.7, 1894,
said board decided the contest and awarded deed to Jackard.

From this decision Giles appealed, and on July 18, 1895, your office
reversed the decision of the board and awarded a deed for the lots to
Giles. From this decision Jackard appeals, and I have the same now
before me.

Both parties appear to be qualified lot occupants. The townsite
entry embracing the lots was made January 20, 1894, and at that time
Jackard was in possession of the lots, had them enclosed and improve-
ments upon them and is prima facie entitled to a deed for them by
virtue of his occupancy at the date of the entry. He does not claim to

,have been the first occupant, but obtained possession of the lots, from
one W. G. Pardoe, who sold them to him and made him a quit-claim
deed to them.

Giles claims to have purchased lot 9 on September 18, 1893, from one
Verbrick, who was its first occupant after the opening, who turned the
possession over to him, and lot 10 he claims by virtue of first occupancy
and improvements. He seems to have held and occupied the lots, from
September 18, 1893, to about October 1, 1893, without any interruption
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or adverse claim, and was proceeding with improvements pon them
when some parties by the name of Trester, first took possession of an
adjacent lot and then proceeded forcibly to eject him from these lots,
and to prevent any further acts of iprovement.

The Tresters sold the lots to Pardoe and Pardoe to Jackard. The
evidence of threats and armed violence upon the part of the Tresters
directed against Giles, seems very clear. It is apparent that Giles could
neither remain on the lots or make improvements upon them without a
fight. It was held in the case of Smith et al. v. Coplin (20 L. D., 264)
that the right of a town lot claimant is not defeated by his failure to
maintain actual possession and occupancy, where such failnre is due to
threats of force and armed violence.

The real question in this case seems to he whether or not Jackard can
be said to be an innocent purchaser without notice of the character of
this title and therefore entitled to a deed by virtue of his occupancy
and improvements.

Your office found, as matter of fact, that he had actual notice of the
defect in the title under which he claims and the testimony though
somewhat conflicting seems to support that conclusion. The fact that
Pardoe only executed a quitelaim deed was sufficient to pt Jackard
upon inquiry as to the validity of his title.

Your office decision is accordingly approved.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 3, 1887.

SKINVIK v. LoNGSTREET ET AL.

The right of one who purchases land from a railroad company prior to the passage of
the act of March 3, 1887, to perfect title under section 5 of said act, is superior to
the settlement right of another acquired after the passage of said act.

Secretary Smith to the Gomtmissioner of tHe General Land Office, January
18, 1896. (A. E.)

This is an appeal from. your office decision of May 14, 1895, rendered
in the above entitled cause after instructions contained in departmental
deeree, dated December 10, 1894. The land involved in the NW. of
Sec. 25, Tp. 48 N., R. 14 W., Ashland, Wisconsin.

The decision of December 10, 1894, after holding that the land was
exceptedfrom the grant tothe Chicago, St.Paul, Minneapolis and Omaha
Railroad by the grant of 1856, returned the record for a decision of your
office on the questions raised by the application of one Bardon to pur-
chase under the 5th section of the act of 1887 (24 Stat., 556,) the land
claimed by Skinvik and Longstreet.

It is from your office decision on these questions that the appeal is
now taken.

The record shows that on March 10, 1892, Allen M. Longstreet applied
to make homestead entry of the land, while on March 23, 1892, Olaf
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Skinvik made similar aplication. Both applications were rejected
because the land was included in that certified to the State of Wiscon-
sin for the benefit of the Chicago, St. Paul, Minneapolis and Omaha
Railroad Company, under the grant of June 3, 1856. Longstreet and
Skinvik both appealed.

On April 21, 1893, James Bardoni filed an application to purchase the
land nder the 5th section of the act of March 3, 1887. After due
publication and notice upon the homestead applicants, Longstreet and
Skiavik, Bardon made proof on June 13, 1893, all parties being present.

Bardon. showed that he had purchased the land from the railroad
company on September 1, 1886, for a valuable consideration, and that
he was a citizen of the United States. Skinvik testified that he made
his settlement on the land in February, 1892.

In your office decision of May 14, 1895, it was held that the home-
stead applications of Longstreet and Skinvih should be rejected, and
Bardon allowed to purchase the land.

The land in controversy was excepted from the grant by a pre-emp-
tion filing on record, but being within the primary limits, it was certi-
fied to the State as earned. As the land was not aiong that advertised
to be opened, Bardon can not be held to the inety days limit within
which to assert his claim. Having proved his purchase and that he is
a citizeli, and Skirivik admitting that he (Skinvik) did not settle until
February, 1892, Bardon comes clearly within the 5th section of the act
of 1887 (24 Stat., 556), and Skinvik, by reason of the date of his settle-
mient, is not entitled to its provisions.

Your office decision is therefore affirmed.

BRUC KER v. BUSCHIAN.

Motion for rehearing granted by Secretary Smith, January 20, 1S96.
See 20 L. D., 557, and 21 L. D., 114.

WISCONSIN RAIhItOA GRANTS-CONFLICTING LIMIr1'S.

PARISH MANUFACTURING CO. V. PRINCE.

The decisions of the Department holding that lands within the fifteen mileindem-
nity limits of the grant made June 3, 1856, to aid in the construction of the
Bayfield branch of the Chicago, St. Paul, Minneapolis and Omaha railroad, and
also within the ten mile granted limits of the Wisconsin Central, under the act
of May 5, 1864, are excepted from the operation of the latter grant by reason
of the withdrawal for the benefit of the former, are reversed. by the ruling of
the IJnited States Supreme Court in the case of the Wisconsin Central v. For-
sythe (159 U. S., 46), and lands in such status must now be held to have passed
under the latter grant, if free from other claims or rights.

Secretary Smith to the Commissioner of the General Land Office, January
20, 1896. (F. W. C.)

I have COD sidered the appeal by the Parish Manufacturing company
from your office decision of August 11, 1894, rejecting its application to
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purchase, under the fifth section of the act of March 3, 1887 (24 Stat.,
556), the NW. of the SE. , Sec. 35, T. 48 N., R. 4 W., Ashland land
district, Wisconsin.

It appears from the recitation contained in your office decision that
this land is within the fifteen mile indemnity limits of the grant made
by the act of Juiie 3, 1856, to aid in the construction of the Bayfield
branch of the Chicago, St. Paiul, Minneapolis and Omaha Railroad, but
it is also within the tea mile primary limits of the grant made by the
act of May 5, 1864, to aid in the construction of the Wisconsin Central
railroad.

Following the prior decisions of this Department it was held that
this tract was excepted from the grant to the Wisconsin Central Rail-
road company by virtue of the reservation created under the act of June
3, 1856, and not being needed in satisfaction of the last mentioned
grant, it was restored to the public domain.

The Parish Manufacturing Company appears to claim through John
R. Knight, who purchased this land of the Wisconsin Central Railroad
Company, and its application to purchase under the act of 1887 was
filed February 3, 1891. Due notice was given of the company's inten-
tion to submit final proof on March 17, 1891, on which date John R.
Prince appealed and protested against the allowance of the application.

On the testimony submitted, the local officers rejected the application
to purchase because the tract applied for was embraced in the prior
application to purchase filed by John El. Knight.

November 23, 1891, the protestant, John R. Prince, applied to enter
this tract, with adjoining land, under the homestead laws, which appli-
cation was rejected and Prince appealed; but it appears that during
the pendency of the proceedings arising upon the application to pur-
chase now under consideration, to wit, on March 18, 1893, Prince was
permitted to make homestead entry of this land.

By the decision of the supreme court in the case of Wisconsin Cen-
tral v. Forsyth (159 U. S., 46),, the previous construction of this Depart-
ment as to the effect of the reservation under the act of 1856, upon
the grant made by the act of 1864 for the Wisconsin Central Railroad,
was eversed, and following the interpretation of the acts of 1856 and
1864, as made in said decision, it must be held that the land in ques-
tion was a part of that grant to aid in the construction of the Wiscon-
sin Central Railroad.

I further learn, upon inquiry at your office, that this tract is opposite
constructed road, so that as far as the record now before ine shows,
the land in question appears to have passed to the Wisconsin Central
Railroad Company, and if this be so, the purchasers from said com-
pany are duly protected under their purchase and no right of purchase
under the act of 1887 exists.

There may be other grounds, however, for;holding this, land, to have
been excepted from the Wisconsin Central grant, and the case is there-
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fore remanded to your office that the rights of the Wisconsin Central
Railroad company may be adjudicated under the decision of the court
above referred to.

F EES-ALLOTMENT OF INDIAN LA:NDS.

SANBURN AND RUSSELL.

The fees allowable to local officers on Indian allotments, under section 4, act of
February 8, 1887, are in the form of a commission, and determined in amount by
the price and area of the land, and it therefore follows that such fees can not be
fixed and allowed until after survey of the allotted tracts; but it is not essential to
the allowance of such fees that the allotments should have been finally approved.

Secretary Smith to the Commissioner of the General Land Office, January
22, 1896.

I acknowledge the receipt of your communication of November 11,
1895, and accompanying copy of letter from Archibald Young, Esq.,
attorney for J. Rt. Sanburn, late receiver and J. F. Russell, late register,
at the Coeur d'Alene land office, Idaho.

In response thereto I transmit herewith for your guidance an opinion
of the Honorable Assistant Attorney General for this Department to
whom the matter was referred, dated 13th ultimo which bears my
approval.

OPINION.

Assistant Attorney General Hall to the Secretary of the Interior, Decemnber
18,1895. (S. V. P.)

By the reference of the Honorable Acting Secretary of December 3,
1895, I have before me an application on behalf of J. R. Sanburn, late
receiver, and J. F. Russell, late register, at Coeur d'Alene, Idaho, for
commissions on certain Indian allotments made during their respective
terms of office on the validity of which you desire my opinion.

The questions on which an opinion is requested are formulated by
the Commissioner of the General Land Office, before whom said appli-
cation caine for action, as follows:

1. Can any commissions be lawfully and properly allowed to registers and receivers
on the cash price, or estimated cash price, of lands embraced in Indian allotments
before they have been surveyed?

2. Can this office properly conclude that lands which satisfactorily appear to be
within the forty mile limit of the Northern Pacific Railroad grant (and therefore to
b he double minimum lands), but which have not yet been surveyed, or the surveys of
which have not yet been approved, are actually double minimum, and allow com-
missions for Indian allotments located thereon as such?

3. Can commissions be allowed to registers and receivers on the cash price of lands
allotted to Indians, before the allotments have been approved?

4. In case a supplemental account is stated allowing the late register and receiver
at Coeur d'Alene commissions as of double minimum lands on the allotments referred
to, should such commissions be computed on the area allowed on the original allot-
ment, or on the corrected area as approved to conform to legal subdivisions?
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The claim made herein arises under the fourth section of the general

allotment act of February 8, 1887 (24 Stat., 388), which makes the fol-

lowing provisions:

That where any Idian not residing upon a reservation, or for whose tribe no
reservation has been provided by treaty, act of Congress, or executive order, shall
make settlement upon any surveyed or nsurveyed lands of the United States not
otherwise appropriated, he or she shall be entitled, upon application to the local
land-office for the district in which the lands are located, to have the same allotted
to him or her, and to his or her children, in quantities and mianner as provided in
this act for Indians residing upon reservations; and when such settlement is niade
upon unsurveyed lands the grant to such Indians shall be adjusted upon the survey
of the lands so as to conform thereto; and patents shall be issued to them for such
lands in the manner and with the restrictions as herein provided. And the fees to
which the officers of such local land-office would have been entitled had such lands
been entered under the general laws for the disposition of the public lands shall be
paid to them, from any moneys in the Treasury of the United States not otherwise
appropriated, upon a statement of an account in their behalf for such fees by the
Commissioner of the General Land Office, and a certification of such account to the
Secretary of the Treasury by the Secretary of the Interior.

Section 4, act of February 28, 1891 (20 Stat., 794), amendatory of the

general act, contains a similar provision with respect to fees.

It may be properly asked at the outset what are the " fees" of the

local officers when lands are " entered under the general laws ?"

1. In the case of homestead entries the law provides for " fees and

" commissions." The " fee " of ten dollars for an] entry of one hundred

and sixty acres goes to the gvernment, and the commission of one

per cent, at one dollar and twenty-five cents per acre, to each of the

local officers, both fee and commission payable, by the homesteader, at

date of application. On final entry, the hoinesteader pays a like

" commission," but no " fee." If the land is double minimum, the com-

mission is reckoned accordingly. (Sec. 2238, Revised Statutes.) Here

it will be observed the commission" is the fee, and the only one,

received by the local officers for allowing the entry, the term " com-

mission" being apparently used to distinguish between the fee paid

to the government and the one paid to the local officers.

2. In timber-culture entries the law fixes the fees of the local officers

at two dollars each, at first and final entry, irrespective of the area
entered, or the price of the land. A government fee of ten dollars for

an entry of one hundred and sixty acres is also paid by the entryman

when the original entry is allowed. (Act of June 14, 1878, 20 Stat., 113.)

3. In pre-emption entries, and other entries initiated of record by

declaratory statement, a filing fee of one dollar each to the local

officers, to be paid by the settler, is provided for, and one per cent

commission on the purchase price is also paid to said officers by the

government. (Sec. 2238, Revised Statutes.)

4. In cash entries, one per cent commission on the purchase price is

paid by the government to the local officers as their fee therein. (Sec.

2238, Revised Statutes.)
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In certain States (including Idaho), the local officers receive fifty per
centun on the fees and commissions, payable by entryman under the
pre-emption and homestead law.

It will be seen from the foregoing, that the "fees " of the local officers
as derived from entries under the general laws, at the date of the
allotment act, are of two kinds, one paid as an arbitrary fee, and the
other as a commission, dependent upon area and price of land, and that
when the government pays the "fee," it is always in the form of a
commission.

It would therefore seem that the fee allowable for allotments must
also be in the same form, and determined in amount by the price and
area of the land, as the fee in this instance is payable by the government.

Having reached the conclusion that the fees allowable herein are in
the nature of a commission to be determined by the price and area of
the land, the first and second questions must be answered in the nega-
tive. The official survey of the land is prerequisite to a determination
of the actual area of an entry, as well as the price of the land as fixed
with respect to railroad limits.

The third question should be answered in the affirmative. If the
lands have been surveyed, there is no reason why the settlement of the
account between the local officers and the government should be deferred
until the allotments- have been approved. The commissions allowable
in cases of entries under the general land laws are not, as I understand,
determined by the final approval of such entries, but by the transaction
of the business in the local office.

The fourth question is, in effect, answered in the response to the first
and second. As the commission can only be known after the lands
have been surveyed, it follows that the account should be stated in
accordance with the area of the entry when adjusted to the survey.

Approved:
I HoxE SMITH,

Secretary.

INDIANi LANDS--APPRAISEMIENT-OSS OF IMPROVEMENTS.

ABRAM N. 7LIITTOWER.

Where Indian lands and the improvements thereon have been separately appraised
in accordanee with the terms of the act of March 2, 1889, and the Indian has
accepted such appraisement, and been removed from the land, as provided in
said act, there is no authority for the sale of said property for less than the
whole amount of the appraisement, even though the improvements were sub-
seqnently destroyed.

Secretary Smith to. the Commissioner of the General Land Office, January
22,1896.

I acknowledge the receipt of yourjletter of July 29, 1895, asking
instructions in the case of Abram Mittower, who applies to purchase
certain lands i the Bitter Root Valley, Montana, patented to certain
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members of the Flathead band of Indians, under the provisions of the
act of March 2, 1889, (25 Stats. 871).

In response thereto I transmit herewith an opinion dated November
20, 1895, from the HEon. Assistant Attorney General for this Depart-
ment who advises me that the act above referred to forbids the accept-
ance of the application or sale in any case at less than the appraised
value of both the land and the improvements but if the lands without
the improvements is not worth the appraised value of both and cannot
be sold at that figure, the matter should be reported to Congress with
appropriate recommendations.

In the opinion of the Assistant Attorney General I concur.

OPINION.

Assistant Attorney General Hall to the Secretary of the Interior, Novern-
5er 20, 1895. (E. E. W)

By your reference I have before me the letter of the Commissioner
of the General Land Office of July 29, 1895, asking to be advised in
the matter of the application of Abram N. Mittower to purchase the
SW. NW. - and NW. I SW. 4, Sec. 8, T. 8 N., R. 20 W., under the
provisions of the act of Congress approved March 2,1889, entitled "An
act to provide for the sale of lands patented to certain members of
the Flathead band of Indians in Montana Territory, and for other
purposes." 25 Stats., 871. This act provides:

SEC. 1. That the Secretary of the Interior, with the consent of the Indians sev-
erally, to whom patents have been issued for lands assigned to them in the Bitter
Root Valley, in Montana Territory, under the provisions of au act of Congress
approved June fifth, eighteen hundred and seventy-two, entitled "An act to provide
for the removal of the Flathead and other Indians from the Bitter Root Valley, in
the Territory of Montana," or the heirs at law of such Indians, be, and he hereby is
authorized to cause to be appraised and sold, in tracts not exceeding one hundred
and sixty acres, all the lands allotted and patented to said Indians; said lands shall
be appraised as if in a state of nature, but the enhanced value thereof, by virtue of
the settlement and improvement of the surrounding country, shall be considered in
ascertaining their value: Provided, That the improvements thereon shall be appraised
separate and distinct from land. I I

SEC. 2 . . . . Provided, That no portion of said lands shall be sold at less
than the appraised value thereof.

SEC. 3. That the net proceeds derived from the sale of the lands herein authorized
shall be placed in the Treasury to the credit of the Indians severally entitled thereto,
and the Secretary of the Interior is hereby authorized to pay the same in cash to
original allotters and patentees, or the heirs at law of such, or expend the same for
their benefit in such manner as he may deem for their best interest.

SEc. 4. That when a purchaser shall have made full payment for a tract of land,
as herein provided, and for the improvements thereon, patent shall be issued as in
case of public lands under the homestead and preemption laws.

SEC. 6. That in the event of the sale of the lands herein authorized it shall be the
duty of the Secretary of the Interior to remove the Indians whose lands shall have
been sold, to the general reservation, known as the Jocko Reservation, in the Terri-
tory of Montana.
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The Commissioner states that on the 13th of March, 1876, a patent
was issued to a Flathead Indian named Peter Brown for the land
described in this application. The report of the special agent appointed
to make the appraisements and procure the consent of the Indians
shows that Brown did not accept the patent, and that on or before the
29th of January, 1890, he consented in writing to the appraisement and
sale of his land, and removal therefrom, as provided in the said act of
Congress. This report also shows that Brown's improvements con-
sisted of a cabin, a root house, a stable, and two miles of fencing, the
latter out of repair; that the appraisement was made on or before the
said 29th of January, 1890; that the land, exclusive of the improve-
ments, was appraised at $11 per acre, aggregating $880, and the
improvements separately at $440. A copy of a telegraphic report made
by this special agent on the 19th of October, 1891, which the Indian
Division has furnished me for my information, shows that he bad on or
before that date " delivered the entire Flathead band" at the agency
in Montaina.

On the 5th of March, 1895, the applicant, Abram N. Mittower, filed
an application to purchase the land, and submitted proof that since
the appraisement the cabin and stable had been destroyed by fire, and
the root house and fence blown down and rotted so as to be of no value
whatever. He tenders the appraised value of the land, exclusive of the
improvements, and demands patent. The Commissioner states. that-he
knows of no authority to exclude the value of the improvements, and
ask-s for advice. The Commissioner of Indian Affairs, to whom the mat-
ter has been referred, holds, in a letter dated August 27, 1895, that the
improvements being destroyed, the land may be sold for its appraised
value, exclusive of the value of the improvements, and recommends
acceptance of the application.

The proviso in the second section of the act expressly forbids sale of
any portion of this land at less than its appraised value. Jnquestion-
ably this means the appraised values of both the land and the improve-
ments. This is the more evident because it is not entirely a matter
between the applicant and the government. The Indian has rights in
the case which cannot be overlooked. He is conceded to be the owner
of the land, and the improvements were also his, as absolutely so as
the soil. He had made them, it is to be presumed, by his own labor,
or with his own money, and they were not only his in fact, but in law
they were a part of the land. By procuring his acceptance of the
appraisements, his consent to the sale of the land, and by taking
possession of the premises and reuioving him therefrom prior to the
destruction of the improvements, the government became trustee to
sell the property for his benefit, and responsible to him for its total
appraised value.

Evidently, the reason for appraising the land and the improvements
separately was to ascertain and fix the true value of both, considered
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as one property, and not to provide for their sale separately, or at less
than the appraised value of both. By the special agent's appraisement
of both, and the Indian's acceptance thereof, the price which he was to
receive for the whole property, and at which the government as trustee
was authorized to sell it, was determined and agreed on. The moment
the Idian accepted the appraisement, consented t the sale, and was
removed from the premises by the government, his right to compen-
sation at the total appraised value when sale was made became fixed
and binding, and be cannot be made to sffer any loss because of the
subsequent destruction of the iprovements. Bt if the offer of the
applicant is accepted, how will the Secretary make good the $440
for the iprovements? Obviously Congress would have to provide
the way. But if the land without the improvements is not worth the
appraised value of both, or cannot be sold at that figure, I would ad-
vise that the matter be reported to Congress, with appropriate recom-
mendations.

In my judgment the act forbids the acceptance of the application,
or sale in any case at less than the appraised value of both the land
and the improvements.

Approved:
HIOniE SITH,

Secretary.

SIOUX HALF BREED SCRIP-DTPLICATE ISSUE.

SEYvi±ouR LABATBE.

The Department has authority to issue duplicate Sioux half breed scrip, in lieu of
scrip lost or destroyed.

Secretary Smith to the Commissioner of Indian Affairs, January 23, 1896.

I acknowledge the receipt of your communication of November 18,
1895, relative to the application of Seymour Labathe for the issuance
of duplicate certificates of Sioux Half-Breed scrip, under the Act of
July 17, 1854.

In response thereto, I transmit herewith for your guidance an opin-
ion of the Honorable Assistauit Attorney General for this Department,
dated November 26, 19 ), in which I concur, wherein I am advised that
the Department has authority to issue a duplicate or copy certificate
of scrip for lost or destroyed scrip issued under said act, and should
do so in a proper case made.

OPINION.

Assistant Attorney General RaIl to the Secretary of the Interior, Novem-
ber 26, 1895.

I have, by your reference of the 21st instant, the application of Sey-
mnour Labathe for the issuance to him of duplicate or copy certificate
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of scrip as a mixed blood Sioux indian, and upon the question of the
authority of the Department to issue sch duplicate or copy you ask
for my opinion.

It appears from the papers submitted to me that Seymour Labathe
was a minor at the date of the act which authorized the issuanee of
such certificate or scrip, and for some time thereafter. That scrip was
issued in his name, No. 340, letters A, B, C, D and E, aggregating four
hundred and eighty acres of land, and delivered to his father, Francis
Labatlie. Letters A, B and D were located and satisfied upon lands.
aggregating two hundred and forty acres.

The applicant supports his application by proof that the scrip repre-
sented by letters C and E never came into his hands; that the same-
have never been transferred by him, and. that no one has located the
same for him. He makes application for the issuance of duplicates or
copies of letters C and E.

I have read. carefully the communication of the Commissioner of
Indian Affairs touching this applications. He bases his recommendation
adverse to applicant pon the action of the Department taken in 1873
in reference to issuing duplicate certificate for Sioux half breed srip.

I have carefully examined the letter of the Commissioner of the Gen-
eral Land Office to the then Secretary of the Interior and the action of
the Secretary thereon. I do niot agree with the position taken by the
then Commissionier of the General Land Office that there is a want of
authority in the Department to issue duplicate or copy certificates of
scrip o a proper ase made for such issuance. Such power is inherent
in the Departmenit, andi the exercise of it is necessary in order to fulfill
the obligation of the government to these Inlians&

The act of Congress approved July 17, 1854, provided that each Sioux
Indian of the mixed blood or half breed should upon a relinquishment
of his interest i the reservation receive four hundred and eighty acres.
of land, and authority was therein given to issue scrip to each of said
Indians as authority for locating the quantity of land guaranteed-to him
by the United States.

The Secretary of the Interior is charged with the execution of that
law, and with seeing to it that each Indian entitled to the provisions of
the act of July 17, 1854, supra, should receive the quantity of land
thus given to him in exchange for his interest in the reservation.

If the Secretary of the Interior is satisfied that any Indian has not
received the full amount of land to which he is entitied. it would be
his duty to take proper steps to enable such Indian to obtain the same.
If it be true that letters C and E have never been located, and that
they are lost or destroyed, it would seem that the Department is lack-
ing in the full performance of its duty when it refuses to issue dupli-
cate or copy scrip, that this Indian may have the quantity of land
guaranteed to him by Congress. The case would stand thus: The
IUnited States government has the Indian's relinquishment of his
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interest in the reservation. It promised to give him four hundred and
eighty acres of laud for that interest, and it has enabled him to acquire
two hundred and forty acres, but refuses to aid him in obtaining the
balance clue him, simply because there cannot be found any act of
Congress expressly directing that duplicate or copy scrip may be
issued.

I do not believe that the Department should put itself i such atti-
tude toward this Indian, but that he should receive as speedily as
possible the flll benefits of the act of Congress of July 17,1854, supra.
There could not possibly be any injury to the government resulting
from this course. The act of Congress above cited expressly prohibits
the transfer of this scrip, and if any person other than the applicant
should be in possession of this scrip he could never use it for the pur-
pose of locating land, unless the location is made in the name of the
Indian, and the application for patent would be made in his name. If
the duplicate or copy scrip should be located and a patent issued
thereon, and the original should afterwards turn up in the hands of
some one who professes to locate it for the Indian, the second location
would be rejected an(l atent refused. The Department decided just
such a case in ex parte Bourke, 12 L. D., 105.

I therefore advise that the Department has authority to issue a
duplicate or copy certificate of scrip for lost or destroyed scrip issued
under said act, and should do so in a proper case made.

Approved:
HOKE SMITE, Secretary.

SIOUX HALF BIREED SCRIP-DUPLICATE ISSUE.

CHARL' S D. Mousso.

The act of July 17, 1854, authorized the issuance of scrip to the Sioux half breeds
in payment for their interest in the reservation purchased by the government,
on due relinquishment of such interest, and where it appears that such scrip
was procured on a forged power of attorney, and relinquishment of like char-
acter, and was afterwards located and the entry carried to patent all without the
knowledge or consent of the rightful claimant, and that he has in fact received
no benefit therefrom, nor executed the requisite relinquishment, the right of
said half breed to receive new, or copy scrip should be recognized, and his
relinquishment secured.

The cancellation of the patent procured on the scrip secured through the frandn-
lent power of attorney and relinquishment is a matter that must be determined
as between the United States and the person procuring such patent and those
holding thereunder.

Secretary Smnith to the Comnmissioqter of Indian Affairs, Jantuary 2.3, 1896.

The matter of the claim of Charles D. Mousso for the issue of certain
,Sioux half-breed scrip has been resubmitted to the Assistant Attorney
General for this Department, and has been re-examined by him.
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When the matter was first under consideration it was concluded that
it was at least doubtfnl if this Department had authority to accept
Mousso's relinquishment then tendered, and issue him scrip according
to his petition, and in view of this doubt it was decided to deny the
petition. It was further held that the proper plan of procedure was to
institute suit to set aside the patent which had been issued in his name,
and the papers in the case, with the opinion of the Assistant Attorney
General were submitted to the Department of Justice, with the request
that suit be instituted in the proper court to cancel said patent.

The matter was again submitted to tis Department by the Honor-
able Attorney General, together with certain letters of the United
States district attorney for Nevada, with a request for an expression
of the opinion of this Department as to whether the case should be
prosecuted. When these papers were submitted to the Assistant
Attorney General for this. Departient he, upon a re-examinatio of
the whole matter, rendered an opinion still holding that the suit should
be prosecuted, but upon the other point as to the right of, Mousso to
have scrip issued to him, he arrived at a different conclusion, holding
that this Department has the authority to issue him new or copy scrip,
and that it would be its duty to do so. I have approved this opinion
and transmit the same herewith.

The petitior of Mousso for scrip will be granted, and you will take
such steps as may be necessary in connection therewith, and in accord-
ance with the views expressed in said opinion

The papers in the case have been returned to the Department of
Justice, to be used in connection with the suit to cancel the patent
heretofore issued.

OPINION.

Assistant Attorney General Blal to the Secretary of the Interior, Novem-
ber 26, 1895.

On June 30, 1893, I furnished you an opinion advising that suit be
instituted to cancel a patent which had been issued to Charles Musso,
a half-breed Sioux Indian. Acting upon this opinion, you requested
the Attorney-General to institute suit for that purpose. After some
correspondence with the United States attorney for the district of
Nevada, the Honorable Attorney-General, on May 18, 1895, submitted
the letters of the district attorney to you, and requested an expression
of opinion by your office as to whether the case should be prosecuted.

On the 19th instant you submitted to me this correspondence, with
request "for an opinion as to whether said case should be prosecuted."

I have re-examined all the papers relating .to the matter, and I
adhere to my former opinion, that the case should be prosecuted, for
it is very clear that one Chapman, claiming to act as attorney in fact
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for Musso without Musso's authority or consent, obtained possession
of the scrip issued in the name of iusso, and caused patent to be
issued accordingly.

Chapman claimed to act under a power of attorney, which he says
.,was made to him by a person claiming to be Charles Musso, and
entitled to Sioux half-breed scrip, but the papers before me show con-
clusively that Charles Miusso never executed a power of attorney to
Chapman, or anyone else, and that he never had possession or control
of the scrip issued in his name.

Whether sch sales and transfers of the property have been made
since the issuance of patent that would defeat a recovery, I am unable
to determine. This can best be determined by the Attorney-General
on information that he may derive from the United States district
attorney, or, perhaps, call not be satisfactorily determined until a suit
is instituted anld tried. Certain it is that unless some such obstacle is
in the way, I can see no reason why a suit may not be successfully
prosecuted.

I have read very carefully the communication of the lonorable Com-
missioner of Indian Affairs upon this subject. He is of the opinion that
Musso has been guilty of such laches as would defeat a successful
prosecution of the case. I do not take this view of the question. In
the first place, the case will not be prosecuted on behalf of Musso or
in his name but on behalf of the United States, and I am unable to
see how Ausso's laches, if such be attributable to him, could defeat the
action of the government in setting aside a patent to a fraudulent
location.

Judging from the papers submitted to me I do not believe that Musso
has been guilty of laches such as would forfeit any rights he might
have against the Unlited States. The census roll of the Sioux half-
breeds and mixed bloods was made up and reported to the Idian
Office oin February 9, 1856, pursuant to the act of Congress approved
July 17, 1854. This roll contained the name of Charles Musso as No.
290, and in his name five pieces of scrip, No. 301 A, B, C, D and E were
issued, for fonr hundred and eighty acres of land in the aggregate.
This scrip was taken possession of by the special commissioner of the
government, whose duty it was to secure deeds of relinquishment from
the Indians and deliver to them their scrip. These certificates were
not delivered by such special commilissioner, but, together with other
pieces of scrip, were returned by him to the Indian Office. O Decem-
ber 10, 1860, this scrip, together with others, which had not been for-
merly delivered, were sent to the superintendent of Indian Affairs at
St. Paul, Minnesota, with instructions to give public notice that he held
the same for delivery, etc. On January 1, 1864, this scrip No. 301 was
reported as delivered. It was delivered to one W. S. Chapman, who
claimed to be the attorney in fact of Charles Musso, upon a paper pur-
porting to be a power of attorney execruted by Musso on July 9, 1863,
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in Hennepin county, Minnesota. Chapman, claiming to act as attorney
in fact for Musso, and by virtue of a so-called power of attorney, exe-
cuted a relinquishment of Musso's interest in the reservation to the
United States. On March 1, 1864, the scrip was located at Carson
City, Nevada, upon lands in that district, by Chapman, claiming to act
as attorney in fact for Musso. Patents for the lands covered by these
locations were issued in 1864 and i 1866.

Thus the matter stood until 1892, when Charles Musso tendered a
formal relinquishment of his interest in said reservation, and asked for
certificates of scrip for four hundred and eighty acres of land in
exchange therefor.

There is uo doubt that Charles Musso who presents this application
is the identical and only Charles Musso who is entitled to half-breed
Sioux scrip, as appears fiom the census roll reported February 9,1856.
The record shows that in June, 1855, Charles Musso left the State of
Minnesota and did not return until 1885. e left Minnesota prior to
the making up of the census roll of the half breed Sioux Indians. On
the census roll his name is given as "Charles Musso," while his correct
name is Charles D. Mousso. This indicates very clearly that his name
was reported to the commissioner by other Indians. That he was
entitled to go on the census roll, there is no question, and I merely
refer to this fact to show that it is doubtful whether he was cognizant
whether a roll was ever made up. He accounts for himself from June,
1855, until March, 1885, showing that he was in the South up to the
outbreak of the civil war in 1861, when he entered the Confederate
army. He served in the Confederate army until the close of the war,
and then located at Demopolis, Alabama, where he remained until he
returned to Minnesota in 1885. He states, and there is nothing in the
record to contradict him, that he first heard of his right to lands on
his return to Minnesota in 1885; that he inquired into the matter and
found that his name was on the census roll and that he was entitled to
four hundred and eighty acres of land. He at once took steps to have
his claim presented to the government for the lands to which he was
entitled, under the act of Congress of 1854.

These facts seem not to be controverted by any evidence whatever
in the record. And, if they be true, he certainly will be acquitted of
the charge of laches in this matter.

In the opinion which I submitted to you on June 30, 1893, after stat-
ing that the scrip had been located in the name of Musso" and
patent also issued in his name, which is still outstanding, I expressed
doubt as to the authority of the Department to issue new or copy scrip
until that patent has been duly canceled upon judicial decree, or until
Congress should have authorized the issuance of other scrip.

But after more mature deliberation upon this subject I have reached
the conclusion that the Department has the authority to issue to
Mousso new or copy scrip, and that it would be its duty to do so.
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Mousso is a Sioux Indian of the mixed blood and was an owner, in
common with other Indians of his tribe, of the reservation purchased
by the government fron that tribe, for which purchase the United
States obligated itself to give to each of the Indlians four hindred and
eighty acres of land. The act of Congress of July 17, 1854, supra,
which authorized such payment for the reservation so purchased.
required the Secretary of the Interior to execute its provisions. The
act of Congress authorized the issuance of scrip to each Indian show-
ing the quantity of land he was entitled to receive from the United
States, and expressly prohibited the assignment of such scrip.

Mousso, it appears from the records, never relinquished his interest
in said reservation to the United States, and never received scrip, that
he might locate the amount of land given him by the act of Congress,
nor has he received any benefit therefrom. The government is in pos-
session of the reservation in which he had an interest, and delivered the
scrip to which he was entitled to a person who had no authority to
receive it for him. Te obligation of the government to this Indian is
to convey to him four hundred and eighty acres of land. The govern-
ment cannot avoid a discharge of this obligation by setting up the fact
that another person had obtained from the government agent the scrip
to which Mousso was entitled, located the land in his name, and pro-
cured a patent to issue for the same. He is not responsible for the act
of the government agent who delivered the scrip on the forged power of
attorney, nor is he at fault that such person acting on the forged power
of attorney located land in his name and obtained patent therefor.
This is a matter between the government and the person who thus made
the location and obtained the patent. It would be, in my opinion, injus-
tice to Mousso to say in reply to his application: the government has
disposed of the lands to which you are entitled, to another person, who
assumed to act for you, and although it is now clear that lie had no such
authority, yet you must be delayed in receiving the lands to which you
are entitled until the government can institute suit to cancel that pat-
ent, and your right to get land at all must depend upon the successful
termination of that suit.

In my opinion, new scrip, or a copy of the old scrip, should be issued
to Mousso, and he be permitted to locate four hundred and eighty acres
of land, as the law provides, upon his filing relinquishment in due form
of his interest in the reservation. The question of the cancellation of
the patent should be left a matter entirely between the United States
and the person who obtained it, and those holding under hin.

Approved:
HOIKE SITH,

Secretary.
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OI(LAHOMIA LANDS-SETTLEM:ENT RIGHT-BOUNDARY OF TERRITORY.

HURD V. RATTS.

On a charge that an entryman entered the Territory in advance of the hour fixed
therefor it is icumbefit upon the contestant to show such fact by a clear pre-
ponderance of the testimony.

In the case of a non navigable stream fixed as the boundary of a State, the middle
of sch stream, as reckoned from its natural stand iug banks, is the actual bound-
ary line.

Secretary Smith to the Conmiissioner of the General Land Office, January
91, 1896. (C. J. NV.)

April 26, 1S89, Oliver N. Ratts made soldier's homestead entry No.
184, Xiiigfisher series, for S. t- NW. and lots 3 and 4, Sec. 3, T. 11 N.,
R. 4 W., Oklahoma.

April 20, 1891, two years thereafter, Nova-zembla Eurd filed his affi-
davit of contest, alleging that Ratts did enter on and occupy a part of
the lands declared open to entry and settlement by the act of March 2,
1889, and the President's proclamation of March 23, 1889, after March
2, 1889, and before noon of April 22, 1889.

A hearing was had before the register and receiver, and on June 9,
1892, they rendered a decision finding that .Ratts had entered the terri-
tory during the prohibited period and recommending the cancellation of
his entry.

On July 2, 1 892, Ratts filed a motion for review of said decision and
on January 21, 1893, the register and receiver, on review, reversed their
former decision and recommended that the contest be lismissed.

On February 6, 1893, ilurd appealed from this decision.
On June 5, 1893, your office passed upon said appeal, affirming the

finding of the local officers and dismissing the contest.
On June 21, urd filed a motion for review of said decision.
On October 25, 1893, your office considered said motion, reviewed its

former decision, reversed the same, and held Ratts' homestead entry for
cancellation.

From this decision Ratts appealed, and on May 18, 1895, said appeal
was passed upon here and your office decision affirmed. In due time
Ratts moved for a review of said last named departmental decision,
which motion was allowed and I haVe the same now before me.

This summarized history of the case up to the present time, indicates
a case of doubt and difficulty. An examination of the record, discloses
a mass of testimony somewhat conflicting and not easy to be reconciled.
An examination of the decisions complained of shows that the ques-
tions of law dealt with are such as have elicited conflicting decisions
from the courts. The case, therefore, demands patient and careful
review.

It will be observed that the charge against the defendant is that he
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was a "sooner." The settlement of the question involves: first, a care-
ful analysis of the testimony and next the interpretation of such

questions of law as are made applicable by the peculiar state of facts.
In this, as in most cases, the facts must control the case. In order
that nothing of significance in the body of evidence may escape due
consideration, the facts deemed pertinent to the different phases of
the case halve been grouped with a view to their more convenient and
intelligible application. The contention of contestant is, that Ratts
entered the territory a short time before noon on the day of the opening
and is, for that reason, disqualified. In order to sustain his contention
testimony was offered tending to show the time of the start from the
south bank of the South Canadian river; the tinie at which certain
points on the way were passed; and the time of Ratts' arrival at the
land.

He entered the territory from the south side of the South Canadian
river, which river was the southern boundary of the territory opened to
settlement and entry on April 22, 1889, near the tpper Barrows Cross-
ing. The start was made from a sand bar, or island, in the river bed.
From this point Ratts rode one horse and led another, traveling slightly
west of due north, to the North Fork of the Canadian river, ten miles.
There he hitched his horse, disrobed, crossed the stream by means of
fallen trees, and ran about halt a mile to the land in question and made
his settlement. The following is a summary of the testimony from
which the time of leaving the sand bar must be fixed:

There is considerable difference of opinion as to how many persons
were waiting on and near the sand bar near Barrow's Crossing before
the hour of noon on April 22, 1889.

The lowest estimate is that of witness Williams on page iS, who
says there were twenty-five or thirty, may be more. Witness Stanley
says, page 28, there were about seventy-five or one hundred. Witness
Bailey says, page 42, there were fifty or sixty. Witness Jameson says,
page 67, there were between forty and fifty, may be more. ' Witness
Rockwood says, page 69, "there were from seventy-five to one hundred
and fifty. There was a very large crowd."

A number of the crowd assembled on the bank, waded through
water knee deep to a sand bar. Ratts, the defendant, says, page 73,
between sixty and one hundred of them went to the sand bar. Wit-
ness Williams says, the large majority of the crowd went to the sand
bar leaving on the bank some four or five he supposes. Among those
who crossed and started from the sand bar was Ratts, the defendant.

Witness Williamson says, page 26, it [the sand bar] was not over
fifty yards from the sonth bank of the river nor over one hundred and
twenty-five steps from the north bank. It was nearer the south bank
than the north bank. He says further, that the deepest water was
crossed before reaching the sand bar. He does not think there was any
running water between where they stopped on the sand bar and high-
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est bank on the north of the river. On the south side of the sand bar
there was water in various low places. Ratts says,page 75, water vas
flowing oin the north side of it. Witness Beucher says, sand bar was
one hundred and fifty feet from the south bank. About two hundred
and fifty or three hundred feet from the north side. The largest part
of the channel of the river was on the south side. Witness Williamson
says, page 66, that the sand bar was on the north side of the river, the
channel running south and south-east of it. Ratts says, page 79, quite
a good deal nearer the south side of the river. The channel was flowing
on the south side of the sand bar.

The crowd upon the border had time-pieces that differed. The ques-
tion arose with the crowd what to do about it. Witness Ratts, page
74, says: " Some man got up and made a talk. I do not know who he
was. Said we would have to start by some man's time. There was
a gentleman there, in a sulky, said he had meridian time and had
just come from Purcell." They put it to a vote to the crowd to go by
his time and every man agreed to go by his time. Ratts had a watch
that was fifteen minutes faster than this Purcell tirie. He set his watch
back to agree with the other. The crowd crossed to the sand bar before
twelve o'clock. Witniess Williams said, page19: "Thesupposition was
that we crossed onto this sand bar and there waited until 12 o'clock.
We waited there until a gun was fired in the crowd." Same witness
says, page 20:

We wNere still south of the high ank, meaning the north bank of the river, until
this gun was fired. Those who started from the bank and those who started from
the sand bar started at the same time. If the rest did not start until noon, Ratts
did lot start from the sand bar nntil noon. If Ratts started from the sand bar before
noon, then the whole crowd started before noon.

No witness was willing to swear absolutely that he knew of his own
personal knowledge that the signal was given at 12 o'clock, but it was
the general understanding that it was to be given at 12 o'clock and the
general understanding and belief that it was. When the signal was
given Ratts went north across the prairie riding one horse, and leading
another, with a light pack. The land between the two forks of the
Canadian river is nearly level, sloping slightly toward both rivers. A
good many persons accompanied him across the prairie. Seven of them
says George Beucher, page 54, were of his own party. They reached
the river, Ratts says, page 81, at 44 minutes after 12 o'clock, and adds:
"I looked at my watch after I got mudressed. I was, perhaps, between
a half a minute and a minute undressing. It was just 45 minutes after
twelve." Wit ess Williams, page 23, in answer to question: "How long
did it take you and Ratts to ride over to the Canadian river?" says: "I
suppose forty or forty-five minutes." Ratts according to Beucher, page
68, took off his clothing, except his under clothing from his waist down,
and his hat, and crossed the river, having tied his horses on the south
side of the river. Witness Sumner, page 2, said he came up from the
river with nothing oil but a handkerchief on his head. Witness Gra-

10332-VOL 22-4
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ham said he had on nothing but his under clothing and his hat upon
his head, and a pair of boots on.

Having crossed the North Canadian river with the aid of trees that
had fallen partly across it, Ratts ran a distance of about one-half mile
to the land in controversy. After remaining there about half an hour
he returned to the North Canadian, recrossed it, put on his clothes, and
returned to the land in controversy.

Joe Williams, principal witness for the contestant, contends that it
was not yet twelve o'clock when the signal was given for the start from
the sand bar. He and Ratts crossed the river in company. He says
he had no time; that there was a man. there that told him it was twenty
minutes past eleven. This man who gave him the time, said it was not
twelve o'clock; "that is all I knew about what time it was" (page 20).
Again be says: "Just like I told you, I have only that man's word for
the time of day and according to his time it was not twelve. This
remark was made before leaving the bank to go to the sand bar. I do
not think it was more than fifteen minutes from the time we started
from the south side until the gun was fired. r. Ratts left the sand
bar at the same time I did." This is the only witness among those at
the starting point who thinks the crowd started before twelve. Accord-
ing to his opinion they started tirty-five minutes after eleven o'clock.

Joe Williamson was one of the crowd on the south side of the South
Canadian river on the forenoon of April 22. Saw Ratts there in the
neighborhood of eleven o'clock , packing his horses getting ready to go
to the ford. Witness crossed with the rest; crossed by the time they
all rossed and at the signal given at the main ford. It was then
twelve olock by his son's watch and his son was always a truthful
boy. If the watch was correct it was twelve o'clock when witness and
the rest crossed the river. (Page 64.) Witness made the run and
stopped at the land now claimed by him (witness) about three miles
from the place of starting. Shortly after reaching his place he saw
Ratts and several companions pass said place. Is sure it was Ratts.
Had seen him for about two months almost every day. There were
eight or ten persons with Ratts and many others scattered all over the
prairie, riding. It was a few minutes after twelve o'clock when he saw
Ratts pass. Supposes about fifteen or twenty minutes after he started
from the river.

From Williamson's place, two and a half or three miles north of the
South Canadian, Ratts and his comrades rode on six or six and a half
miles until they reached within a short distance of the North Canadian
river, when Witness Williams says they met a man named Porter
Drace (page 16). Williams says "it was within a mile or a mile and a
half of the place where we crossed the North Canadian." He says
they met him about eighteen minutes before twelve. Drace did not
tell witness then what time it was but witness made the inquiry a
month, or such a matter, after that. "-He told me that by his watch it
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-was eighteen minutes before twelve o'clock. He told me, I suppose, a
month after that, about." (Page 24.) Witness received, as compensa-
tion, his expenses and the usual fees and $50, additional.

Jessie Sumner testifies that at twelve o'clock by the signal the sol-
diers gave from Council Grove (page 1), supposed to be for noon on
April 22, he was about half a mile from the land in controversy. Ran
to the land. Reached it in about five minutes. Saw Ratts about five,.
ten, or fifteen minutes after twelve, coming up from the river nearly
naked. Had a little conversation with him. Witness had no watch
nor other means of knowing that the signal he heard was given at
twelve o'clock, except an ordinary pocket compass. Made an obser-
vation of the time of day with that, and judge that it was about fifteen
minutes before twelve. About fifteen -minutes after making the esti-
mate he heard the signal and judged that it was about noon. Made
no allowance for magnetic variation of the compass.

George F. Graham testified that he and Mr. Mosely being in Council
Grove on April 22, 1889, crossed the river and went onto his claim, to
the best of his judgment, about quarter after twelve o'clock. He had
been there but a few minutes when two men came up out of the bottom.
"I asked him his name and he said his niame was Ratts." -

No witness, except Sumner, says anything about any signal from the
soldiers of Council Grove.

It is clear to my mind from this testimony that all the crowd near
the Barrow's Crossing, both those, on the bank and those on the sand
bar, started by the same signal and at the same time, and that Ratts
started with them. It is also shown that eyery one, except the witness
Williams, supposed, and believed, it to be twelve o'clock when the sig-
nal was. given. The reason for that belief seems to be quite as well

-foLndecl as those upon which Williams bases his contrary belief. It is
safe, however, to say that the testimony taken altogether, leaves the
precise time of leaving the sand bar in doubt.

The contention of te contestant is that the start was made before
noon and the burden is upon him to show that fact by at least a clear
preponderance of the testimony. It is not sufficient to simply raise a
doubt as to the exact time of starting on the race, especially where all
the crowd started together and were apparently acting in good faith,
and where the contest is initiated two years after the race and settle-
ment and by one who was not at the time a competitor, as in this case.

The testimony of Graham and Sumner, whose testimony relates to
the time and circumstances of Ratts' arrival at the land at the end of
his race, supports, it is contended, Williams' testimony as to the time
of starting from the sand bar. Two things are to be noted in connec-
tion with Sumner's testimony. One is that he seems to have been
making a run from an unauthorized starting point, and the other is
that his estimate of the time was based, upon an observation made
with a pocket compass and upon the firing of a gun, supposed by him
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to be a signal for the opening, fired by a soldier on Council Grove res-
ervation. This is the only intimation of a signal given at that point,
to be found in the record.

First, as to the pocket compass: Sumner swears he made no allow-
ance for magnetic variation. The magnetic needle points directly north
at only one meri(lian on the American' continent, to wit, just east of
Pittsburg, Pennsylvania, near Charlottesville, Virginia, and Wilming-
ton, North Carolina. At all places east of the line, the magnetic needle
varies from the true meridian in that the north pole of the needle points
a little to the west; at places west of this line the north pole of the
compass points too far east. See American Encyclopaedia, Vol. V.,
page 187.

In Oklahoma the north pole of the needle points too far east by a
fraction over nine degrees. Conversely the south pole points too fr
west by about nine degrees. See McKinney town site plat sent by Con-
missioner with letter of July 17,1895. When the sun indicates the real
meridian in Oklahoma, the earth must travel nine degrees further to
reach the magnetic meridian, or noon, as indicated by the compass.
The earth moves at the rate of one degree in four minutes, or nine
degrees in thirty-six minutes. Therefore when the compass, as used
by the witness, indicated noon in Oklahoma, it was in reality thirty-six
minutes after twelve. As he says Ratts came up from the river fifteen
minutes after twelve, as indicated by the compass, it was in reality
twelve o'clock and fifty-one minutes.

The observation which the witness made with the compass when
corrected by making allowance for the variation, will correspond with
Ratts' testimony to within five minutes. But the witness also took into
account the firing of a signal-gun on the timber reservation. I find
myself unable to conclude that this was a signal gun, or that it indi-
cated the time. It was ten miles or more from the border line in the
interior. It was not a cannon, but an ordinary gun. It could be heard
by no one on the border. The race could be made lawfully only from
the border lines. A signal fired thus in the interior, could be of no use
to those ten miles distant on the border.

In the absence of other testimony than the mere supposition of this
witness, the firing of the gun on the timber reservation will not be
regarded as indicating the time of day, or as an authorized signal for
entering the territory.

The other witness, Graham, leaves the time indefinite and merely
expresses an opinion without disclosing any reason or basis for it. The
testimony of Williams must support the theory that Ratts entered
before twelve o'clock, noon, if it is supported at all. le says that in
his opinion it was eleven o'clock and thirty-five minutes when they left
the sand bar. That they were forty or forty-five minutes covering the
distance between the two rivers. Says they met Porter Drace a mile
or a mile and a half from the North Canadian at eighteen minutes
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before twelve, so they would have traveled the intervening nine miles
in seven minutes, or something over a mile a minute. This witness, in
addition to expenses, received fifty dollars. His testimony is not suf-
ficient to oveieome the testimony of Williamson, and the other witness1 I
as to the time of leaving the sand bar. I therefore find that it is not
made to appear that Ratts left the sand bar before twelve o'clock, noon,
on the day of the opening.

Was. the sand bar inside the Territory? This is a mixed question of
law and fact. The evidence shows that Ratts and the main bulk of the
crowd with him, crossed to the sand bar before noon, and if it was
inside the Territory he would be disqualified. It was situated north
of the then flowing current of the river, but nearer the south natural
bank than the other. The evidence shows that the South Canadian
river flows between high and well defined natural banks. That the
bed is full of sand, and that the flowing current frequently shifts from
side to side, within these banks, being sometimes on one side and some-
times on the other. In your office decision of June 5, 1893, following
the rule laid down in the case of Dunluth v. The County, etc. (55 Iowa,
558), it was held that the center of the bed of the river, wasthe boundary
line of Oklahoma, without reference to whether the channel or current
of running water was on one side or the other. In passing upon the
motion for review of that decision October- 25, 1893, your office reached
a different conclusion, following the rule as laid down in the case of
Iowa v. Illinois (147 . S., 1), and reversed the decision of June 5, 1893,
holding that the same rule applied to non-navigable as to navigable
streams. Reference to the cases cited (55 Iowa and 147 U. S.) will show
that the court was careful in both cases to use the term "navigable
stream." In the latter case, page 13, the supreme court say, referring
to the cases of Dunluth, etc. v. The County (55 Iowa) and Buttennuth
v. St. Louis Bridge Co. (123 Illinois:

The opinions in both of these cases, are able, and present in the strongest terms,
the different views as to the line of jurisdiction between neighboringstates, sepa-
rated by a navigable stream; but we are of the opinion that the controlling consider-
ation in this matter is that which preserves to each state equality in the right of
navigation in the river. We therefore hold in accordance with this view, that the
true line in navigable rivers between the states of the Union which separates the
jnrisdiction of one from the other, is the middle of the main channel of the river.
Thus the jrisdietion of each state extends to the thread of the stream, that is, to
the mid channel, and if there be several channels, to the middle of the principal
one, or rather the one usually followed.

The frequent changes in the currents of the Mississippi seems to have
been the chief reason for the contrary rule, but is finally subordinated
to the higher consideration of the interests of commerce and navigation.

The reason of the rule does not apply to non-navigable streams nor
in my opinion does the rule itself. I take it, therefore, that the south-
ern boundary of the Territory of Oklahoma is the middle of the bed of
the South Canadian river reckoned from its natural standing banks.
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The sand bar from which Ratts started was, in my opinion, not inside
the Territory and was a lawful point from which to start.
- By reference to departmental decision of May 18, 1895, now under
review, it will be seen that a different view of the testimony to that
now taken led to a different conclusion from the one here reached, and;
that the questions of law involved are not discussed therein. Upon
re-examination of the record I find that the view of the evidence pre-
sented in the decision on review, is not supported by the evidence itself,
parts of which either escaped notice or were misinterpreted, and I now
find that the evidence does not warrant the conclusion that Ratts was
a "sooner," and said decision and finding is accordingly revoked.

Your office decision of October 25, 1893, is reversed and your office
decision of June 5, 1893, in which the finding of the local officers is
approved, is hereby approved.

PRACTICE-APPEAL-ONLAHOMA TOWN LOT.

PROUTY V. CONDIT.

Failure to appeal within the proper time, in proceedings arising before a townsite
board, will not defeat the right of the appellant to be heard, where it appears
that the appeal was filed within the time accorded therefor in the notice given
of such right.

As against the claim of one living in open adverse possession of a town lot, another
claimant, who has not openly asserted his claim, can not be heard to say that
said adverse occupant was in fact the tenant of a third party.

Secretary Smith to the Commissioner of the General Land Office, January
(J. I. H.). 21, 1896. (E. M. R.)

This case involves lot 2, block 60, Guthrie, Oklahoma.
The record shows that on August 25, 1890, Frank G. Prouty filed

his application with townsite board No. 1, for a deed to the above
described lot, and that on August 26, 1890, Lottie Condit also filed her
application for the same lot.

The case then came up for a hearing on December 9, 1890, and on
December 22, 1890, a majority of the board rendered their decision in
favor of Lottie Condit.

March 28, 1894, your office decision was rendered wherein you reversed
the action of the majority of the board and awarded the lot to Frank
G. Prouty.

On May 26, 1894, Lottie Condit appealed and on July 18, 1894, your
office declined to forward the appeal on the ground that it was not
filed in time.

Upon her application for writ of certiorari this Department, on
December 6 1894, ordered the record to be sent up. (19 L. D., 472.)

It is not necessary now to consider the question raised in the appli-
cation for the writ of certiorari; that question becomes immaterial in
view of what the record shows upon the question of service, it appear-
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ing upon an examination of the evidence of service made in this case,
that it was mailed, to Lottie Condit on April 26, and that appeal was
filed on May 26. The notice sent, improperly gave the parties twenty
days for appeal, and allowing the usual ten days for return of notice,
the time had not expired when the appeal was filed under the doctrine
laid down in Watt et al. v. Columbia Townsite (18 L. D., 139), it being
held therein (syllabus)-

As said instructions provided for an exception to the regular practice, failure to
comply therewith will not defeat the right of appellant to be heard where it
appears that his action was based upon the construction of said requirement adopted
by the local office.

See also Schnidt v. Stillwell (1 L. D., 151) and Vettel v. Norton (idern,
459), where the general rule is laid down that action taken under the
advice of the local office should be without prejudice, unless required
by the absolute demands of the law. There seems to be no such
necessity here.

The case of Watt et al. v. Columbia Townsite, it is well to note in
this connection, was under the same rule. involving precisely the same
facts as the case at bar, save only that the time there given for appeal
was thirty days instead of the twenty herein mentioned.

The evidence in this case has been examined and much difficulty has
arisen in arriving at a just determination of the questions of fact
involved. There seems to be no dispute by either claimant, that the
first settler upon the lot was a Doctor Keys, who arrived in the Terri-
tory before noon, of April 22, 1889. The question at issue is the pri-
ority of occupancy of lot No. 2, within the meaning of the law; that is,
an adverse open claim to the lot as between Lottie Condit and Prouty.
There is no question as to Prouty being on the lot prior to Lottie Con-
dit. This is admitted, but the question to be decided is whether the.
occupancy of Prouty was such as was contemplated by the law in
initiating a right which, if prosecuted, would end in securing a deed
from the government to the lot.

Upon this question your office decision decided affirmatively; the
majority of the board of townsite trustees who tried this case answered
in the negative.

-Upon the part of Lottie Condit, it appears that about the first day
of May she commenced the erection of a foundation for a house upon
the front or east part of lot No. 2, a portion of the foundation being
upon the lot and a portion projecting into the street. The erection of
this house was stopped by the authorities and during the night of the
day upon which the erection was started, some of her lumber was stolen.
The next day she entered into a lease with one W. S. Payne, by which
she was permitted, in consideration of the sum of $15 per month rent;
and in consideration of the establishment of a house of two rooms upon
said tract, to move upon the back portion of lot No. 2, and there erect
her house, which she immediately did.
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It appears frther, though not very clearly, that W. S. Payne was
claiming some lot that conflicted with Dr. Keys' lot, as to the back
portion of lot No. 2.

It does not appear that Lottie Condit intended to release any rights
that she had to lot 2, by the agreement she made with Payne, in fact
the lines of the different lots, it appears, were not definitely fixed and
she continued to assert her claim to lot No. 2, and as a matter of fact
never paid Payne any rent, and daring the whole of the period up to
the date of healing, as far as I am able to ascertain, she continued to
reside upon lot No. 2, and never moved therefrom.

She erected a house, consisting of two rooms, at a cost of' $300. She
also purchased the iprovements of Little for $100. Some evidence
was introduced to show that she entered into an agreement with some
men by which she was to build a house on the front of lot No. 2, and
she was to divide the lot equally with these other parties, but there-is
not sufficient evidence to sustain this allegation).

Upon the other hand it appears that Prouty went upon this land for
the first time in April 23; that he there found Dr. Keys in possession;
that he remained on the lot until the arrival of his printing outfit, and
that a large tent wvas placed upon the front portion of the lot, in which
the printing outfit was put, and he maintained that his presence was
that of an adverse claimant to the llnd; that he openly and notoriously
made such statements; that he only agreed with Keys and Co. to get
out issues of their weekly paper the "Get Up," and that he conducted
a jobbing house there and was not an eimploye of the newspaper com-
pany, but that his only connection with them was as has just been set
forth.

On the other hand, W. T. Little, who appears to be the witness in
the best position to know the real facts, maintains that Prouty was an
employe of the newspaper company; that he was paid a salary of $14
per week for his services and the use of his printing outfit, and that he
was there simply as an eploye, and not as an adverse claimant, until
after he left G-thrie on the 20th day of May.

It does not appear that Prouty ever told Lottie Condit prior to that
time, or Little, that he was an adverse claimant to the land; it does
appear that he did tell some people, but not those connected with the
lot i any way, or who were laying any claim thereto. Prouty swears
that when Lottie Condit's house was erected that he protested against
it; that he had his Winchester rifle with him and that Deputy United
States Marshal Payne drew a revolver on him; that there was con-
siderable of a disturbance and loud talking and a large crowd of people.

In reply to this Payne swears that there was no disturbance, except
that a man by the name of Crane, tried to push Lottie Condit's house
off the lot, and that Dr. Keys was there protesting against its erection.
Prouty was not present and made no protest whatsoever.

One of the witnesses states that on a prior trial of this case in a



DECISIONS RELATING TO THE PUBLIC LANDS. 57

court, for possession, Prouty made a similar statement but stated that
he had with him a pistol instead of a Winchester rifle. The man who
laid the foundation for Lottie Condit, who was a witness for Prouty,
states that he did not see him there.

It seems to nie improbable that Keys and Co., would have enployed
Prouty, or, taking Prouty's own statement, would have contracted
with him for the publication of the weekly " Get Up," if, in fact, he
was there as an adverse claimant to Doctor Keys, the father of the
Keys interested in the newspaper.

It would seem to be more likely that the statement made by Little
as to the facts in the case were true. It appears remarkable, if this
adverse claim of Pronty was true, that none of the interested parties
to the lot ever heard him make such statements until the last part
of May.

Prouty sets forth that he had $100 worth of lumber purchased for
the sides of the tent in which his printing outfit was, but Little, on the
contrary, states that the money was furnished by him and that all
improvements upon the tract, aside from Dr. Keys' little tent and the
erection of Lottie Condit's house, were paid for by him, through Prouty
as his agent. Pronty subsequently undertook to make improvements
upon the land and was prevented from doing so by the friends and
supporters of Lottie Condit; however, the improvements sought to-be,
placed, upon the land by Prouty were subsequent in time to the erection
of Lottie Condit's house, and can give him no claim that would be
superior to hers.

Even though Lottie Condit was a tenant of W. S. Payne's on lot
No. 2, it does not lie with Prouty to raise the question. That question
would be considered as between Payne and Condit, her improvements
having been made upon the tract, and she living there in open adverse
possession all the time, when it appears that Prouty's claim to the land
consisted only in statements made to persons who had no interest in
the lot and who had no claim thereto.

I am, therefore, led to hold that the decision appealed from was in
error, and that the deed should be given to Lottie Condit for the lot
involved.

RAILROAD GRANT-INDEMNITY SELECTION-ORDER OF MAY 28, 1883..

NORTHERN PACIFIC R. R. Co. V. ANDERSON.

The departmental order of May 28, 1883, waiving the specification of losses, did not.
contemplate selections of lands subject to settlement at such time.

Secretary Smith to the Comminssioner of the General Eand Office, January
21, 1896. (F. W. C.)

I have considered the appeal of the Northern Pacific R. R. Co., from
your office decision of May 22, 1895, rejecting the attempted selection
by he said company of the S. i SE. 1 and E. SW. l, Sec. 3, T. 132



58 DECISIONS RELATING TO THE PUBLIC LANDS.

X., R. 40 W., St. Cloud land district, Minnesota, and holding for allow-
ance the homestead application presented by Truls Anderson covering
same land.

The land here in controversy is within the indemnity limits of the
grant for said company and was included in the withdrawal ordered by
letter of December 26, 1871, received at the local office January 10,
1872.

The company applied to select this land by its lists presented August
3, 1883, December 29, 1883, and June 16,1885, which lists were rejected
for conflict with the pre-emption filing of one Alonzo Whitney, which
was still of record although the same had been ordered canceled for
abandonment in 1870. These lists were not accompanied by a desig-
nation of losses as a basis therefor.

The company appealed from the rejection of its several lists.
On April 4, 1884, Anderson applied to make entry of this land aud

appealed from the rejection of his application by the local officers.
Your office decision of February 15, 1892, sustained the action of the

local officers and Anderson appealed to this Department. Said appeal
was considered in departmental decision of October 17, 1893, not
reported, in which it was held, under the authority of the decision in
the cases of Darland v. Northern Pacific R. R. Co. (12 L. D., 195), and
Sawyer v. same company (id., 195), that if the land was free from claim
at the date of the indemnity withdrawal, such selections were protected
by the departmental order of May 28, 1883.

In order to determine the status of the land at the date of the indem-
nity withdrawal, the case was remanded for hearing.

Upon the record made at said hearing the case is again before this
Department.

I It is now shown that from a date prior to the receipt of said order of
withdrawal at the local office until 1879 or 1880, this land was in the
possession of one Ole Johnson, a duly qualified homesteader.

In the case of the Northern Pacific R. R. Co. v. Miller, on review
(I L. D., 428), it was held:

The departmental order of May 28,1883, did not contemplate the selection of
lands subject to settlement without designating te bases therefor, but was appli-
cable only to such lands as were protected by withdrawal. (syllabus.)

It is plain therefore, from the record now before me, that the com-
pany's selections covering the land in question were not protected by
the order of May 28, 1883, not having been accompanied by a designa-
tion of losses as a basis for the selections, and the same were no bar to
Anderson's application to make homestead entry of the land.

Your office decision is therefore affirmed.
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TIMBER CULTURE ENTRY-EQUITABLE ACTION.

TIMPSON V. LONGNECKER.

A timber culture entry may be equitably confirmed where the entryman fails to
submit final proof within the statutory period and the delay is satisfactorily
explained.

Secretary Smith to the Conmnissioner of the General Land Office, January
25, 1896. (A. E.)

On November 5, 1880, Julia A. Longuecker made timber culture entry
of the SW. 1, See. 4, Tp. 3 N., R. 28 W., 6th P. M., MeCook, Nebraska.
On November 11, 1893, six days after the thirteen years expired, George
Timpson filed a contest against the entry alleging that the defendant
had failed to make the required proof within thirteen years from the
date of entry. Affidavit having been filed to the effect that defendant
was a non-resident, notice was given by publication, and the date of
hearing set for January 24,1894. On December 18, 1893, the defendant
appeared, submitted final proof, tendered fees, and demanded receipt.
The local office refused to accept the fees or issue certificate. From
this defendant appealed.
* On the date set for the hearing both parties appeared, the defendant

objecting to the jurisdiction. On February 21, 1894, the local officers
rendered a joint decision recommending the entry for cancellation,
because the entry was not proved upon, nor final nor cash proof offered
therein within -thirteen years from date of entry.

From this defendant appealed, and, on October 11, 1894, your office
decision, after a full statement of the case showing that defendant had
fully complied with the law, says:

- It further appears that defendant is seventy-seven years of age and lives in Ken-
tucky; that she was taken sick in the winter of 1892-3, and was confined to her bed
iost of the time until about December 1, 1893; that she fully intended to go to

Nebraska and prove up her timber culture entry in the spring or summer of 1893, but
was unable to make such a long journey, on account of her sickness.

- Passing to the decretal part of the. decision, your office says:

There being no service of contest notice upon Julia A. Lougnecker, and plaintiff
having failed to amend his contest affidavit after his attention had been called to
the misnomer by defendant's motion, and the defendant having shown good faith
being prevented by sickness from making her final proof, your action in refusing to
dismiss said contest is reversed, and the contest hereby dismissed. In case this
decision becomes final, the proof offered by Julia A. Longnecker will be submitted
to the board of equitable adjudication for action thereon.

The full discussion of the facts in this case by your office decision of
October 11, 1894, precludes the necessity of any discussion here.

Your office decree is correct, and the same affirmed.
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RAILROAD LANDS-SETTLEMIENT RIGHT.

NANCY B. WITTEN.

Lands contigulous to a homestead entry are not subject to purchase by the home-
steader as a settler under the provisions of the forfeiture act of September 29,
1890, as he is not entitled to claim settlement at the same time under both the
homestead law and said forfeiture act.

Secretary S mith to the Commissioner of the General Land Ofce, January
25, 1896. (P. J. C.)

It appears that Nancy B. Witten filed two applications to purchase
under the act of September 29, 1890 (26 Stat., 496), the SE. 1 of the
SE. , See. 23, and the NW. 1 of the NW. , Sec. 25, Tp. 2 S., R. 12 E.,
The Dalles, Oregon, land district, December 1, 1893. 11er applications
were allowed, the purchase price paid, and receiver's receipts issued,

In the course of business in your office the matter was considered,
and by letter of September 28, 1894, the local office was informed that,

As the party claims settlement, and as the tracts in said entries are not contigu-
ous, the entrywoman will be-given thirty days from receipt of notice within which
to show cause why one entry should not be canceled.

She was also required to remedy some formal defects in her applica-
tions, and supply some additional proof, which, however, are not mate-
rial to the issue here. These latter requirements seem to have been
met, but no reason was shown why one of her entries should not be
canceled. On the contrary, it is shown by her affidavit that the tracts
she is seeking to purchase are contiguous to her homestead entry, made
January 24, 1889. Your office therefore, by letter of December 10,1894,
decided:

As she can not claim settlement under both the homestead act and the act of Sep-
tember 29,1890, and as she does not furnish evidence of license or deed from the
railroad company executed prior to January 1, 1888, her entries are hereby held for
cancellation.

From this judgment the applicant appealed.
There can be no doubt but that these entries were erroneously

allowed, for the reasons stated in your said office letter and quoted
above.

Your office judgment is therefore affirmedi.
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RAILROAD GRANT-INDMENITY SELECTION-SE.TTLEMIENT RIGHT.

STUART , SOUTHERN PACIFIC R. R. CO.

An applicant for land within railroad indeninity limits whose application is wrong-
fully rejected, and who fails to appeal from such action, but remains in the pos-
session and occupancy of the land, is protected thereby as against a selection on
behalf of the company made after the acquisition of the applicant's settlement
right.

The case of Northern Pacific . R. Co. et al. t. Lillethun, 21 L. D., 487, cited and
followed.

Secretary Smith to te Commissioner of the General Land Office, January
25, 1896. F. W. C.

I have considered the case of Archibald B. Stuart v. Southern Pacific
R. E. Co., involving the S. W of SE. , the S. - of the SW. , Sec. 15,
T. 5 S., R. 5 W., S. B. M., Los Angeles land district, California, the
record in which was forwarded with your office letter of June iS, 1895.

This tract is within the indemnity limits of the grant made to aid in
the construction of the branch line of the Southern Pacific Railroad, and
was included within the company's list of selections filed May 2, 1885.
Said list of selections was not accompanied-by a designation of losses
as required by the circular approved November 7, 1879, and the same
were not supplied until October 14, 1887.

It appears that during the year 1889 Stuart tendered at the local
office his application to file pre-emption declaratory statement for this
land in which statement he alleged settlement upon the land in 188.3.
Said application was forwarded to your office for instructions by the
local officers and was returned by your office letter of September 2, 1889,
with directions to order a hearing in the premises if the showing war-
ranted it. It appears, however, upon consideration of the matter the
local officers denied Stuart's right to a hearing upon the showing made,
and rejected his application to file pre-emption declaratory statement,
from which action he failed to appeal, and report was made of this fact
by letter from the local officers dated November 7, 1889.

The company's list of selections was thereafter examined by your
office and duly approved by this Department, and patent issued cover-
ing the land in question November 5, 1892.

It appears, however, that on November 25, 1890, Stuart tendered a
homestead application for the land in question whereupon the local
officers ordered a hearing for the purpose of ascertaining the status of
the land at the date of its selection by the company. Hearing was
duly held and upon the testimony adduced the local officers found that
Stuart had occupied the land since 1883; that it was not clear whether
he went upon the land as a settler on, public lands, a prospector for
coal, or an intending purchaser from the company, and that whatever
rights he may have aequired by reason of his settlement could not be
considered upon his homestead application for the reason that the com-
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pany's plea of res judicata was well taken, and they therefore recom-
mended that his homestead application be rejected.

Stuart appealed to your office, and said appeal was pending, unacted
upon, at the time of the approval and patenting of this land to the com-
pany, the same being presumably overlooked.

In your office decision of March 16, 1895, you considered the testi-
mony offered in support of Stuart's application, with a view of deter-
mining whether such a showing had been made as would warrant
proceedings looking to the recovery of this land tinder the provisions
of the act of March 3 1887 (24 Stat., 556).

You first hold that the matter is not res judiccata and that Stuart is
fully protected in his rights, whatever they may be, tinder his home-
stead application.

In considering the testimony offered at the hearing you found that
Stuart is a duly qualified homestead claimant; that he settled upon
this land in September, 1883; that his residence thereon was continu-
ous to the date of hearing. You further found that he had made
improvements on the land valued at about $600, and that he settled
and claimed the land with the intention of making it his home and
acquiring title under the public land laws. You further hold that his
claim nder the settlement laws is superior to that of the company
under its grant, and in advising the company's attorney of the action
taken you state that the notice " is equivalent to laying a rule on the
company to show cause why the title to said tract should not be recon-
veyed to the United States as contemplated by the act of March 3, 1887."

In response to said notice, an answer has been filed by the company
in which it sets up the plea that to assume that Stuart settled, as
alleged, in 1883, with intention to acquire title under the public land laws,
that such settlement could avail him nothing as against the grant for
the reason that the same was included within the legislative withdrawal
authorized by its grant, upon the filing of the map of general route,
and also the executive withdrawal of indemnity lands made by your
office. In support of its contention it is urged that said withdrawals
are duly respected and recognized by the supreme court in the case of
Wood v. Beach (156 U. S., 548), to which reference is made.

The full contention of the company was considered in departmental
decision of December 12, 1895, in the case of the Northern Pacific Rail-
road Company et al. v. Lillethun (21 L. D., 487), wherein it was held:

The withdrawal on general route contemplated by section 6, act of July 2, 1864,
extends only to lands within the primary limits of the grant.

A withdrawal of land for indemnity purposes in violation of the provisions of the
grant, for the benefit of which the withdrawal is made, confers no right upon the
grantee, and is no bar to the acquisition of settlement rights.

An application to enter, pending an appeal, precludes the allowance of an indem-
nity selection for the land covered thereby.

An examination of the testimony offered at the hearing shows that
Stuart in the winter of 1883 and 1884, applied to the local office to enter
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this land and his application was denied on account of the railroad
grant. He does not appear to have appealed therefrom, but afterward
sought to obtain title from the company.

It appears that he built a brush house upon the land and thereafter,
with the aid of one Mooer, built a board house upon the land. ooer
furnished the lumber for this building and it appears that men in Mooer's
employ occupied the land during the year 1885. Stuart was prospect-
ing for coal and appears to have been working in the interest of Mooer;
but whether the prospecting was upon the land in question, or the
adjoining land, the record does not make clear. ilooer applied to pur-
chase this land, together with other land, of the railroad company, and
the company contracted to sell the same to him.

Stuart, however, seems to have continued residing upon the land in
question and improving the same, and applying the principle aimounced
by the supreme court in the case of Ard v. Branclon (156 U. S., 537),
wherein it was held under an application to enter land within the
indemnity Jimits of the Missouri, Kansas and Texas grant, wrongfully
rejected, and froni which no appeal was taken, but where the party
remained in possession and cultivated the lands, that his right under
his settlement claim, as against an action brought to recover posses-
sion from him by a party claiming through the grant, was not affected
by the fact that he took no appeal, it would seem that Stuart was fully
protected in his possession and occupancy of this land as against the
company and its transferees.

In view of the fact that the company has been heard under the rule
issued by your office to show-cause I have to direct that demand be
made of the company under the provisions of the act of March 3,1887^
for the reconveyance of this land to the United States, and at the
expiration f the time allowed under the statute that you make report
of the action taken to the end that such future action may be taken by
this Department as the facts then presented by the record may warrant.

FINAL PROOF POCEEDINGS-PROTEST-CONTEST.

BRADLEY V. WAIT.

A protestant against final proof who sets up his own right to enter the land is bound
to present at such time all objections against the proposed entry then nown
to him.

A clerical omission occurring in an original homestead affidavit does not furnish
proper ground for a contest.

Secretary Smith to the Commissioner of the Genercl Land Office, January
25, 1896. (C. J. W.)

March 4, 1884, Thomas H. Bradley filed declaratory statement No.
8333, for E. I NW. , SW. I NW. , Sec. 13, and SE. 1 NE. , Sec. 14>
T. 30 N., R. 6 W., Seattle, Washington.
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July 14,1886, Francis Al. Wait made homestead entry No. 8274 for
the same land.

July 12, 1889, Wait offered final proof against the acceptance of
-which Bradley protested.

The local officers decided adversely to protestant and le appealed to
the Commissioner who sustained the decision of the local officers.

Bradley appealed from this decision, and on July 20,1894, the matter
was passed upon here (19 L. D., 82), and your office decision adverse
to Bradley was affirmed. I

On March 2, 1895, final certificate No. 503S was issued to Wait.
May 19, 1893, Bradley, pending his protest, made application to

contest the homestead entry of Wait.
On February 16, 1895, the case under Bradley's protest proceedings

was closed and Wait allowed sixty days to complete his entry by mak-
ing the necessary payment, which was done before final certificate
issued March 2, 1895.

On April 12, 1893, the local office, by request o Bradley it seems,
transmitted to your office a number of papers filed by Bradley, and
amongst them, what purported to be a contest. The grounds of contest
stated therein are:

1. That Wait in his original homestead affidavit lid not showhis qualification to
make a homestead entry, as he omitted therefrom the words "I am," his affidavit
leading "do solemnly swear that .... a native born citizen of the United States etc.

2. That the applicant to contest is entitled, by his settlement and application for
a homestead entry, filed with his papers, to the land in question.

3. That Wait has made various agreements to dispose of the land.
4. It is sought to be shown by exhibits that ex parte testimony was taken of which

he had no notice and this entry on final receipt-"test'y fee of $1.60 paid for 710
words at 221 cts. per 100" is cited as evidence.

On June 11, 1895, passing upon these grounds of contest your office
held them insufficient and directed their dismissal. From this action
of your office, Bradley appealed, and the same is now before me. Two
questions are presented:

1. Could Bradley be heard at all as a contestant, except for cause
arising since his protest?

2. If he is in an attitude to contest, does he state meritorious
grounds ?

He appears first as a protestant against the final proof of Wait in
which he insists upon his prior and superior right to the land over
Wait. He was essentially a contestant and bound at that time to pre-
sent all objections to Wait's entry, then known to him, upon which he
expected to rely. He claimed the right to make entry in preference
to Wait, and put his own right in issue, notwithstanding he sought to
reach his end through the construction of a section of the Revised
Statutes.

One who attacks an entry cannot split up his causes of complaint
into fractions and bring a number of suits seriatim, where one would
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answer all purposes. But if he were not estopped by the former liti-
gation I am unable to find anything which coul avail him in his present
grounds of complaint.

The objection to Wait's original homestead affidavit, seems to me to
be without weight or merit. The omission of the words "I am," was
clearly a mere clerical error, cured by a subsequent affidavit swearing
to his citizenship, but there is no allegation that he was not a citizen.

The second proposition, that he, Bradley, is entitled by his prior set-
tlement to the land, is a mere assertion, contradicted by the result of
the litigation growing out of his protest.

The third proposition, that Wait has made various agreements to
dispose of the land, presents no meritorious or well defined issue, and
the brief and exhibits filed in support of it do not mlake a case which
indicates that a hearing is necessary.

The last charge, that exparte evidence had been taken of which he
had no notice, without stating what evidence and where taken, presents
no actionable cause of complaint. The reason offered to support this
general charge, quoted from the record, furnishes the evidence which
demonstrates its want of merit. I must therefore approve your office
decision.

HIOMNESTEAD EXTRY-SETTLEMENT RIGHT.

COURIVEL V. SAYOIM.

The right of a homesteader to perfect his entry is ot defeated by the prior oeci-:
pancy of a portion of the land by one who is not at such time asserting any
claim thereto under the settlement laws.

Secretary Smith to the Commviissioner of the General Land Office, January
25, 1896. (F. W. C.)

I have considered the appeal by Augustine Courvel from your office
decision of April 24,1895, rejecting his homestead application covering
the NW. 1 of Sec. 13, T. 8 S., R. 3 E., New Orleans land district, Louisi-
ana, and holding for reinstatement the homestead entry made by Oscar
Savoie covering the same land.

This tract is within the indemnity limits of the grant for the New
Orleans Pacific Railroad Company, and on Deceiber 1o, 1885, Oscar
Savoie applied to enter the same under the homestead laws alleging
settlement thereon in February, 1879.

On December 1, 1886, P. Mq. montoasse was permitted by the local'!
officers to make-homestead entry of this land, notwithstanding the pend-
ing application by Savoie. Said entry was afterwards canceled, andl
although he was a party to the -subsequent proceedings had in relation
to this land, yet, as he failed to appeal from the decision of the local
officers adverse to him, which decision was sustained by your office, he
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is no longer a party to the case and it is unnecessary to recite the sub-
sequent action taken in the matter of his claimed rights under his
,settlement made upon this land.

By your office letter of March 16,1887, the application of Savoie was
considered and a hearing was ordered the railroad company being
lmade a party, which hearing resulted in departmental decision of
'March 25, 1889. in which it was held under the authority of the dci-

I sion of this Department in the case of Simon Leger (7 L. D., 487), that
the withdrawval made for indemnity purposes on account of this grant,
was in violation of law and void, and as no selection had been made of
the land prior to the settlement and tender of application by Savoie,
the laud was open to Savoie's settlement and entry and the company's
claim thereto was rejected.

* The company filed a motion for the review of this decision, but sub-
sequently filed a relinquishment in favor of Savoie, and on October 15,
1892, the motion was dismissed.

It now appears that during these proceedings arising from Savoie's
application presented in 1885,. to wit, on April 28, 1887, the receiver
forwarded an application by Augustine Courvel to encer this land under
the homestead laws, in which he alleges settlement upon the land in
January, 1870.

Byyour office letter of October 28,1892, a hearing was ordered between
Savoie and Courvel in order to determine their respective rights under
their separate applications. After this order for a hearing, and before
the same had been had, the local officers permitted Savoie to make home-
stead entry of the land. This entry was ordered canceled by your office
letter of August 4, 1893, as being improperly allowed after the order for
a hearing, and Savoie appealed to this Department. Said appeal was
considered in departmental decision of October 9, 1894, in which it was
held:

As the entry papers by Savoie do not appear to have been formally canceled upon
the record, and the hearing has been had, as before referred to, I have to direct that
Savoie's entry be permitted to stand subject to the decision upon the record made at
the hearing had between the parties, which you will consider at your earliest con-
venience.

Said record was considered in your office decision of April 4, 18952
from which Courvel has appealed, and in said decision you find that
Courvel in the year 1870 purchased a tract of land from one Wm. Smith,
adjoining that in question. After Courvel had been living upon the
land purchased for several years a private survey was made of the
tract adjoining which survey disclosed that the house in which he lived,
and some of his other improvements were upon the land here in ques-
tion. The value of these improvements is placed at about $125.

Savoie did not settle upon the land until long after ourvel's pur-
chase, but it is clearly shown that Courvel did not lay claim to any
portion of the-land in question under the settlement laws, and although
he was well aware of the claim set up by Savoie, he made no attempt
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to assert a claim under the settlement laws until 1887, more than two
years after Savoie had filed his homestead application.

In view of departmental decision of March 25, 1889, before referred
to, it must be held that this land was properly subject to Savoie's entry
and application when presented in 1885, and no such claim had been
shown by Courvel as would defeat Savoie's rights thereunder. His
entry of the land will therefore be permitted to stand and the applica-
tion by Courvel will stand rejected.

Your office decision is affirmed.

PRACTICE-NOTICE OF APPEAL-RULE 48 OF PRACTICE.

BUTLER V. ROBINSON.

A notice of appeal, from a decision of the local office, left in the office and upon the
desk of the appellee's attorney, may be regarded as sufficient, if the fact that
such notice was actually received by said attorney is apparent from the record.

The finding of facts by the local office should not be held final under rule 48 of prac-
tice if based on matters not properly at issue under the law.

Secretary Smith to the Commissioner of the General Land Offce, January

25, 1896. (J. L. McO.)

James M. Robinson has applied for an order directing your office to
certify to the Department the record in the matter of his timber-culture
entry for lots 1, 2, 3,4, 5, and 6, of Sec. 8, T. 16 S., R. 1 W., Los Angeles
land district, California, against which contest has been filed by one
William J. Bntler.

On January 15, 1894, the local officers rendered decision recommend-
ing the cancellation of the entry.

Notice of said decision was given the defendant by registered letter
on January 26,1894; hence his time for appeal expired on March 7,1894.

On March 1, 1894 (within the time prescribed, as above), the defend-
ant filed notice of appeal, as follows:

J. M. Robinson hereby gives notice that he does not waive his rights of appeal
from decision or recommendation of register and receiver of January 14,1894, by
reason of this application for review and further taking of testimony; and does
appeal on all the statutory grounds allowed for appeal in such cases; that it was
gross error to find that five acres were not plowed the second year, and that the
first five acres were not cultivated the second year, and criminal error to find as to
any fact outside of these two years covered by the affidavit of contest.
Filed in the event of adverse decision, on motion in good faith and not for delay,
this 28th day of February, 1892.

On the same day he filed a motion for review. Both motions were
accompanied by evidence of service upon S. S. Knoles. attorney for
contestant, on February 28, 1894. Whether such service was legal
service is one of the pivotal questions in the case, which will be dis-
cussed hereafter.
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On March 6, 1894, Robinson filed a motion for a rehearing. The
motions of March 1, for review, and of March 6, for rehearing, were
denied by the local officers on March 10.

On April 23, 1894, Robinson filed a paper which he endorsed,
" Second application for rehearing, and appeal from denial dated
March 10,1894, and appeal from second denial, and appeal from recom-
mendation of January la, 1894."'

On April 24, 1894, the contestant Butler, by his attorney, filed a
motion that the record be forwarded by the local officers to your office,
for the reason that their decision of January 15, 1894, had become final,
no appeal therefrom having been filed. The motion was accompanied
by said Knoles's affidavit, that no notice of appeal, review, rehearing,
or of any kind, had been " served on him.

The local officers, whether by oversight or for some other reason not

made clear by the record. had failed to transmit to your office defend-
ant's appeal filed March 1, 1894 (supra); and on March 5, 1895, your
office, finding no appeal in the record before it, held the finding of the
local officers as to facts to be final (under Rule 48 of Practice), canceled
Robinson's entry, and closed the case.

On March 18,1895, defendant filed a motion for review of your office
decision of March 5,1895-as yet supposing that his appeal was in
your office.

Defendant's appeal, filed in the local office on March 1, 1894 (supra),
was received by your office on May 2, 1895.

U~p to the last named date, defendant Robinson had acted as his own
attorney. He now employed an attorney in Washington, who, on May
11, 1895, filed an appeal from your office to the Department.

On June 12, 1895, your office, considering the entire record before it,
as above set forth, found that the defendant's appeal from the action of
the local officers had never been properly served, refused therefore to
disturb its decision of March 5, 1895, and declined to transmit to the
Department the appeal filed May 11, 1895.

Thereupon an application for certiorari is filed, contending that your
office erred:

1. In holding that an appeal from the register and receiver's decision of January

15, 1895, was necessary.
2. In holding that defendant's notice of appeal from that decision was defectively

served.

The material portions of the register and receivers decision were as
follows:

The drift of the testimony, and the preponderance of it also, will be found, we

think, to be in favor of the contestant. The plowing appears to have been mainly

done by a Chinaman, whose team consisted of one horse. It is easy to credit the tes-

tintony of the witnesses for the contestant that it was very bad work; that the

ground was nowhere well broken, and did not show any thorough cultivation. We

think, too, that the evidence is against the defendant as to the acreage required to

.be cultivated. In the matter of the grain crop the dispute is sharp, but the testi-
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miony of the surveyor and at least one other witness, presumably disinterested, favors
contestant. As to the matter of planting trees, those alive and growing are declared
to have been planted by a former occupant of the land, and not by Robinson.

IWe feel compelled to conclude that the claim has been neglected to such an extent
as to show lack of the good faith required in these cases, and that neither in spirit
nor letter have the requirements of law been complied with; and we therefore rec-
ommend that the contest be sustained.

Your office has treated the decision of the local officers as conclusive
on the facts; but the petitioner contends that he is entitled to the jadg-
lnent of your office on the evidence-even if there were Do appeal-for
the reason set forth in clause No. 1 of Rule 48 of Practice, inasmuch
as "gross irregularity is suggested on the face of the papers." The
charges were that the defendant. (1) did not break or plow five acres of
said land during the first year; (2) that he did not break or plow an
additional five acres during the second year; (3) that he did not culti-
vate said first five acres to crop or otherwise during the second year;
(4) that he has not complied with any specific requirement of the timber-
culture act. The petitioner contends that the allegata, and the probata
do not correspond, as should be the case according to numerous depart-
mental decisions-citing Platt v. Vachon (7.L. D., 408); Jenks v. Hart-
well (13 L. D., 337); Prince v. Wadsworth (5 L. D., 299); Andrews v,
Corey (7 L. D., 89); and adds:

The only facts that can be said to be found in the register and receiver's dejcision
are: (1) That the plowing was mainly done by a Chinaman, whose team consisted
of one horse; (2) That the land had been neglected and the requirements of the law
have not been complied with, so that bad faith may be inferred.

So far as the finding relates to the Chinaman, it is obviously immaterial No
reason appears why a Chinaman could not plow as well as anybody else; and the
Department will certainly not take judicial notice of the deficiencies of Chinamen
in general, or of this one in particular. Nor does it appear, directly or inferentially,
that one horse was not sufficient for the plowing; and the decision does not even
purport to express an opinion to that effect.

The charge of bad faith was not made in the contest affidavit; and any evidence
on that point, if offered, was irrelevant and inadmissible. Proof of bad faith will
not support an allegation of failure to plant and cultivate (Alexander v. Hainlin, 17
L. D., 452). The only charge is failure to do certain specific work; and the register
and receiver utterly ignore the evidence as to that work . . . . It was error
to hold that any appeal from the register and receiver's decision was necessary; and
the decision below is erroneous in closing the case against the defendant on that
ground.

The second question in issue is, whether the defendant's appeal from
the local officers was properly served upon counsel for the contestant.

The defendant makes affidavit that he served said appeal by leaving
a copy thereof in the office and on the desk of S. S. Knoles, attorney
for the contestant, on February 2S, 1894. This affidavit is corroborated
by A. F. Merchant, who states that on or about February 28, 1894, he
saw the defendant place some papers on Mr. Knoles's desk. Knoles,
in his affidavit executed April 23, 1894, states that, up to that, date, no
notice of any kind had been served on him or any one in his behalf; but
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it is suggested that he may have received and read the letter left upon
his desk by defendant, without considering it to have been "served"
on him. That his statements in this connection are not entirely relia-
ble is shown by the fact that in his affidavit executed April 23, 1S94, he
asserts that no notice of any kind had been served on him by the
defendant or any one in his behalf, while in his letter transmitting said
affidavit he admits that a copy of defendant's second application for a
rehearing had been served upon him on April 20, 1894. The defendant,
in his affidavit executed April 26, 1895, declares "that the said S. S.
Knoles has, since said day" (February 2S, 1894), "'admitted that he had
received the copies of said papers left by affiant in the office of said
Knoles as aforesaid." Koles, in his motion to dismiss the petition for
certiorari, filed December 31, 1895, does not deny having actually
received said papers; with manifest careful avoidance of any direct
contradiction of defendant's statement, he says: " We do know we were
not served with notice of appeal from the decision of the local office of
January 15, 1894."

Finding as a fact, therefore, that a notice of said decision was laid
upon the table in the office of counsel for contestant, and was, as might
naturally be presumed, and as has since been acknowledged by him, in;
fact actually received, there remains the question whether under the
circumstances set forth he was legally served with notice of said
decision e

It does not appear to me that the provisions of the Code of Califor-
nia or of any other State or Territory can properly be recognized by
this Department as controlling, where the departmental Rules of Prac-
tice have made explicit provisions.

The law and the departmental Rules of Practice are especially careful
with regard to service of notice whereby jurisdiction is acquired; and
the Department has repeatedly held that notice which is not sufficient
to confer jurisdiction, may be sufficient for other purposes. See Ander-
son v. Rey (12 L. D., 620-1):

Notice of certain interlocutory motions, proceedings, orders, and decisions. may
be made either personally or by registered letter through the mail; but the rles
make no provision for the service of a notice of contest by registered letter.

(See also Driscoll v. Johnson, 11 L. D., 604, and cases therein cited.)
I am strongly impressed with the conviction that the contestant

actually received a copy of defendant's appeal, and in ny opinion it
was sufficient notice of the same.

The decision of your office makes no finding of facts, but accepts the
finding of the local officers, and in view thereof affirms their decision.
Yet nothing can be clearer than that their decision is based largely, if
not wholly, upon statements which would not warrant nor justify their
conclusion. They say: "In the matter of the grain-crop the dispute is
sharp;" but it is utterly unimportant whether or not the defendant
raised any grain-crop; the requirement of the law is that the entryman
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shall "cultivate to crop, or otherwise72-the purpose being, not to raise
a crop, but to put the land in a condition for tree-raising. They say
further: "As to the matter of planting trees, those alive and growing
are declared to have been planted by a former occupant of the land
and not by Robinson." But the contest affidavit covered-and inas-
much as the third year of the entry had not expired, it could cover-
only the first two years of the entry; and the law does not require the
entryman to do any planting during either of those years. In short, it
is plain upon the face of their decision that the local officers, in densest
ignorance of the demands of the timber-culture law, found bad faith on
the part of the defendant, and recommended the cancellation of his
entry, for not having done what the law does not require him to do.

Under such circumstances, the contingency having arisen which is
contemplated in the first clause of Rule 48 of Practice-gross irregu-
larity being suggested on the face of the papers-the decision of the
local officers ought not to have been considered final as to the facts,
even if the defendant had not appealed.

In my opinion, justice to the applicant demands that the record of
this case should be certified to the Department, and I so direct.

CONTESTANT-PREFERRED RIGHT OF ENTRY-RELINQUISHMENT.

O'CONNOR ET AL. V.. WILLARD'S HEIRS.

A contestant is not entitled to the benefit of a relinquis hment filed during the
pendeney of charges of such character, and so presented, that it must be held the
relinquishment was not the result of the contest.

Secretary Smith to the Commissioner of the General Land Office, January
25, 1896. (G. B. G-.)

I have considered the case of Patrick O'Connor et at. v. the heirs of
W. P. Willard on appeal of plaintiffs from your office decision of June
1, 1895, directing the issue of final papers on desert land entry, No. 39,
for the S. NE. , S. and NW. ?g of NW. j See. 34, Tp. 27 S., R. 25
.E., Visalia land district, California.

This entry was made on April 2, 1877, by W. P. Willard. It is one
of the desert land entries in the Visalia, California land district, that
was suspended from September 28, 1877, until February 10, 1891.

On May 6, 1892, Patrick O'Connor, et. al. filed affidavit of contest
against said entry alleging:

1st. That the'said land was not at the date of said entry and never had been desert
land.

2nd. That said entry was not made for the use and benefit of said claimants but
for the use and benefit of some other person, to this contestant unknown.

3rd. That said entryman has never reclaimed said tract of land or any part thereof,
by conducting water thereon.
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This contest was rejected by the local officers, your office affirmed
that action and on appeal to the Department it was here held on April
16, 1894, that the second charge in the affidavit of contest " is altogether
too indefinite to base a contest on,* and "the third charge, that of
non-reclamnation is premature."

It was further held however that the first charge in the affidavit of
contest is sufficiently specific and the case was remanded with direc-
tions that a hearing be ordered before the local office " to determine the
character of the land at date of entry."

On March 16, 1893, George A. Willard, as administrator of W. P.
Willard deceased, offered final proof on said desert land entry, except
as to the NE. and NE. of SE. 4 section 34, Tp. 27, S., R. 25 E. which
he that day relinquished. Said entry was canceled as to the part
relinquished and on the same day March 16, 1893, State indemnity
school selection was presented therefor, which selection was filed and
held suspended pending the final disposition of the aforesaid contest
then pending.

Patrick O'Connor et al. protested against the acceptance of said final
proof and having offered to pay all cost of the proceedings, were
allowed to cross-examine the witnesses who had testified on the final
proof.

On May 3, 1893, the local officers rejected the said proof and on May
31, following appeal was made to your office. At the time the aforesaid
departmental decision herein was rendered the final proof of claimants
had not been passed on by your office, and the Department for this
reason declined to pass on that in advance of an expression of opinion
thereon by your office.

On May 17, 1894, your office remanded the case to the local officers
and by letter of that date ordered a hearing in accordance with the
said departmental decision of April 16, 1894.

Before the day finally set for a hearing the contestant Patrick
O'Connor, filed a petition and affidavit, in the nature of an amendment
to the original contest, setting forth that the land had never been
reclaimed by claimant, nor the heirs of said claimant, and further
alleging that claimant nor his heirs have any water right with which
to reclaim said land, and alleging that the final proof submitted as to
the reclamation of said entry is null and void.

On December 27. L894, the local officers rendered their joint decision
wherein it is stated,

We have examined the record and proceedings in this case, and find no evidence
introduced in support of the charges as to the non-desert character of the land, nor
as to the fraud in the entry and we hold that the insufficiency of the proof of recla-
mation is not within the jurisdiction of this office as the matter of the proof of the
reclamation is now pending before the Hon. Commissioner on appeal from the rejec-
tion by this office.

O'Connor et al. appealed and on June 1, 1895, your office considered
together the appeal of the contestants and the final proof submitted
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by the heirs of the elntryman, affirming the local officers, and holding
the final proof sufficient.

This decision was the subject of review by your office opinion of
October 21, 1895, wherein the same general conclusion was reached.

The present appeal assigns ten specifications of error.
Briefly the contention of appellants is that your office erred in approv-

ing the decision of the register and receiver, that it was not within
the jurisdiction of that office to hear and determine the charge of non-
reclamation; that it was error to refuse to award to the contestants a
preference right to enter the land relinquished by the desert land claim-
ants in the face of their contest, and that it was error to accept claim-
ant's final proof as sufficient.

It will be remembered that under the decision of the Department the
case was remanded for a hearing on one issue alone-the character of
the land at date of entry. This charge appears to have been practically
abandoned, no evidence having been offered in support thereof. Indeed
a charge that land was not desert land at date of entry is under strict
rules of pleading inconsistent with the charge that it has not been
reclaimed, and can only be justified on the ground that the govern-
ment is a party in interest and will entertain charges that a statute
has been violated in more than one of its requirements, however incon-
sistent such charges may be. The charge of non-reclamation when first
made was premature, and although the contestants may have had the
right to anend their affidavit of contest after the case was remanded,
it does not appear how their iiiterests would be thereby advanced. The
insistence is that they are entitled to a preference right to the land
relinquished while their contest was pending. This is based on the
rule that a relinquishment made while-a contest is pending against the
entry, will be presumed to have been the result of the contest, and the
contestants doubtless recognizing the weakness of their charge as to
the non-desert character of the land saw the necessity of keeping alive
the charge of non-reclamation, which Was in the first instance prema-
turely made.

Briefly stated the question presented resolves itself into this-Does
any preference right to enter lands relinquished while a contest is pend-
ing, lie when it appears that the charges were either false or premature.

This branch of the case might be eliminated on the ground that all
questions relating to preference rights should be reserved until there
has been an attempt to exercise such right, but the contestants ask for
an adjudication now and a present settlement will relieve your office of
future embarrassment in disposing of the land.

A contestant is entitled to a preference right to enter land relin-
quished after the initiation of his contest against the entry thereof, if
the relinquishment is the result of his contest.

It does not appear in this case that the land relinquished had been
reclaimed, but at the time the charge of non-reclamation was made it
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was premature and did not lie, hence from a legal standpoint there was
no contest pending on this ground.

The charge that the land was not desert land does not appear to have
been supported by evidence.

I must therefore hold that the relinquishment filed herein was not
the result of plaintiff's contest and that no preference right was gained
thereby.

As to that part of the entry on which claimants have offered final
proof I have examined the proof submitted and agree with your office
decision that said proof is sufficient.

Appellant's protest is therefore dismissed and the decision appealed
from is affirmed.

TIMBER CULTURE ENTRY--FINAL PROOF.

EDGAR M. JESSUP.

In the submission of final timber culture proof the personal testimony of the entry-
man should be taken before some officer authorized to administer oaths in the
district in which the land is situated.

Secretary Smith to the Commissioner of the General Land Office, January
25, 1896. (W. A. E.)

Edgar AI. Jessup made timber culture entry on July 29, 885, for the
NE. of the SE. of Sec. 27, T. 119 N., R. 67 W., Huron, South Dakota,
land district.

March 12, 1894, he filed petition asking that in the making of final
proof on said entry he be permitted to give his own testimony before
the clerk of the superior court at Los Angeles, California, where he
now resides.

This petition was denied by your office on July 24,1894, and from
said decision Jessup has appealed.

He alleges in said petition, which is sworn to, that he has complied
with the timber culture law for the required period, and now desires to
offer his final proof; that his witnesses reside in the vicinity of said
tract and can testify before the clerk of the court of the county in
which the land is situated, but that he himself is now a resident of Los
Angeles, California; that his claim contains only forty acres, and is
worth about $200; that he has been put to expense already upon the
same, and if he is compelled to go to South Dakota to have his testimony
taken there, it will cost more than the claim is worth.

Section 24 of a circular issued June 27, 1887 (6 L. )., 280), in regard
to timber culture claims, reads as follows:

In making final proof the claimant (or, if he be dead, his heirs or legal representa-
tives,) must appear in person with at least two witnesses at the land office of the
district in which the land is situated, and there make the necessary proofs; or the
affidavit of the party may be made, and his testimony, and the testimony of his
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witnesses, given before a judge or clerk of a court of record in such land district,
but all the proof must be taken at the same time and place and before he same
officer.

In January, 1895, your office transmitted to the Department the draft
of a proposed circular modifying the above section so as to permit the
claimant himself (or, if he be dead, his heirs or legal representatives,)
to give his testimony on final proof before the clerk of any court of
record, the rule remaining unchanged as to the witnesses, who would
still be required to give their testimony in the district in which the land
is situated.

This draft was returned to your office on January 22, 1895, unap-
proved. In returning it the following language was used:

From a careful consideration of the matter I am unable to give my approval to the
proposed change.

The uniform construction of this Department has always been to restrict the
making of the affidavit in connection with the entry, or final proof thereon, to be.
made before officers authorized to administer oaths in the district in which the land
is situated. While the timber culture law makes no specific requirement of proof on
the part of the claimant, yet any affidavit or other form of proof, made in support
of the timber culture entry, should be made before some officer authorized to admin-
ister oaths in the district in which the land is situated.

To require claimants to make their proof before some officer authorized to
administer oaths within the laud district in which the land is situated, may impose
a hardship, :nnd in some cases the claimant may not be able to comply therewith, yet

* such special cases may better be made the subject of confirmation by the board than
to change the rule and permit the proof of the claimant tombe made otherwise than;
before some officer within the land district.

Jessup's petition must therefore be denied.
Your office decision is affirmed.

SWAMP LAND GRANT-AGENT'S REPORT.

OREGON CENTRAL R. R. CO. V. STATE O OREGON.

Concurrent reports of the State and government agents as to the swampy character-
of specific tracts at the date of the grant, based upon an investigation made by
said agents in 1885, will not warrant favorable action by the Department in the-
absence of evidence furnished by the State as to the character of each sub-
division.

Secretary Smith to the Commissioner qf the General Land Office, February
(J. I. R.) 3, 1896. (J. L.)

On June 7, 1894, the Oregon Central Railroad Company filed an
appeal from your office decision of February 19, 1894, wherein your
office awarded to the State of Oregon as swamp and overflowed lands.
made unfit thereby for cultivation, the following tracts of land in Ore-
gon& City land district, Oregon, and held for rejection the company's.
claim to the same, to wit: [description omitted] aggregating 557.72
acres.
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By the same decision your office directed the local officers to order a
hearing to determine the character (as swamp or non-swamp) of lot 6
of Sec. 32, T. 3 N., R. 1 W., containing 24.10.acres.

It appears that by letter dated Janunary 29, 1894, Sylvester Pennoyer,
governor of Oregon, requested your office

"to cause such steps to be taken as shall allow the State of Oregon an oppor-
tunity to prove in such manner as you may approve that the following described
lands are swamp and overflowed, to wit:

Lot 2 of Sec. 7, T. 3 N., R. 1 W., of the Willimette Meridian.
Lot1 16,
Lot 4 " 15,
Lot 6 " 22, "

Lot 7 " 21, T. 4 N., E. 1 W.,
SW. 1 NE. " 21, "

On February 19, 1894, your office, in response to said letter, directed
a hearing to determine the character of said lot 6 of section 32, T 3 N.,
R. 1 W.; for the reason, that

Agent Shackleford of this office, and the agent on the part of the State, who exam-
ined the land in 1885, reported the same to be swamp and overflowed land within the
meaning of the grant; and John S. Roe an agent of this office, who, made a subse-
quent examination, classed said lot as dry land.

Your office then proceeded to award to the State of Oregon "as
swamp and overflowed lands within the meaning of the act of Septem-
ber 28, 1850, as extended to the State of Oregon by the act of March
12, 1860 (12 Stat., 3)," all of the twenty-two subdivisions of land
described i the list first above copied, and held the railroad company's
selection of and claim to said twenty-two subdivisions for rejection; for
the reason " that they had been found to be swamp lands by the agents
of the government, who made special examinations thereof in the
field."

It appears that thetwenty- three subdivisions aforesaid, were embraced
in a long list of swamp-land selections filed in behalf of the State of
Oregon in the year 1871. On March 15, 1872, the United States sur-
veyor-general for Oregon, after hearing elaborate arguments for the
State's claims, certified in respect to the tracts.of land involved in this
case, as follows:

In the selections made by the State orth of the base line, I find numerous small
lakes listed that were, meandered by the government surveyors, and consequently
are not within the surveys, and cannot properly be listed with a view to patenting.
(See page 17, of report,)

The fact that the lakes were 'meandered would indicate that the
ridges lying outside the meanders, and which were surveyed, were dry,
or at least not swamp lands at the time of the surveys.

The first official maps of townships 3 and 4 north of range 1 west,
(north of the base line), were approved by the surveyor general on May
5, 1854. Other maps of said townships on file, showing the location of
many donation and other claims were approved on September 25, 1862,
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and May 24, 1866, respectively. The field notes accompanying said
maps are not to be found in your office. They were before the surveyor
general at the time of his certificate above quoted.

I do not think that the concurrent opinions of Shackleford, Abernethy
and Roe as to the condition and character of said tract of land on March
12, 1860, based upon personal observation alleged to have been made by
them in the year 1885 (twenty-five years afterwards), are sufficient to
justify me in certifying that the greater portion of each and every one
of said minute subdivisions was at the former date swamp and over
flowed land made unfit thereby for cultivation.

The State of Oregon elected to make her own selections of swamp
lands by her own agents, and to present proof that the lands selected
were of the character contemplated by the swamp land grant. In this
case the State of Oregon has offered uo proof; and the request of the
governor for an opportunity to do so should have been granted.

Your office will therefore direct the local officers to order a hearing to
determine what was the character of each and every subdivision of land
hereinbefore mentioned on March 12,1860; and to give notice thereof to
the railroad company aforesaid; and to every person who may appear
by their records to have an interest in said land under the donation
laws, or other laws of the United States. At said hearing the burden
of proof will be upon the State of Oregon to show by legal testimony
that the greater part of each one of said subdivisions was on March 12,
1860, swamp and overflowed land made unfit thereby for cultivation.

Your office decision of February 19,1894, is hereby modified in accord-
ance with the foregoing direction.

.rUDGMEN'T-CANCELLATION-SETTIEMENT RIGHT.

OETTEL v. DUFUR.

A judgment of cancellation takes effect as of tb date rendered, and the land released
thereby from appropriation becomes ubject to entry as of such date, without
regard to the time when said judgment i noted of record in the local office.

An intervening adverse entry defeats a prior settlement right if such right is not
asserted within the statutory period.

Secretary Smnith to the Commissioner of the General Land Office, Februar~y

(J. . H.) 3, 1896. (F. W. C.)

I have considered the appeal by Abel H. Dufer from your office deci-
sion of June 15, 1894, holding for cancellation his homestead entry
covering lot 1, Sec. 23, T. 48 N., R. 4 W., Ashland land district, Wis-
consin.

This tract is within the fifteen mile or indemnity limits of the grant
made to aid in the construction of the Bayfield braDch of the Chicago,
St. Paul, Minneapolis and Omaha Railroad. The land is also within
the primary limits of the grant made to aid in the construction of the
Wisconsin Central and is opposite unconstructed road.
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Under the previous rulings of this Department it has been held that
the indemnity reservation created on account of the grant made by
the act of June 3, 1856, to aid in the construction of the Omaha rail-
road defeated the grant made by the act of 1864 to aid in the construc-
tion of the Wisconsin Central Railroad. C., St. Paul, M. & 0. Ry. Co.
(6 L. D., 195.)

This holding has been reversed by the decision of the supreme court
in the case of Wisconsin Central v. Forsythe (159 U. S., 46); so that
this land must be held to have been a part of the grant to aid i the
construction of the Wisconsin Central Railroad, but being opposite
the unconstructed portion of that road was included within the for-
feiture declared by the act of September 29, 1890.

It appears that on December 5, 1889, the local officers erroneously
permitted one B. H. Miller to make soldiers' additional homestead entry
of this tract, which entry was held for cancellation by your office
decision of April 6,1891, which decision was affirmed by this Depart-
ment July 18, 1892.

It must be clear from this recitation that this land was not subject
to entry from the time of the withdrawal under the act of 1856, until
the cancellation of Miller's entry July 18, 1892.

On April 18, 1891, however, Louis Oettel tendered a homestead appli-
cation for this land which was rejected for conflict with Miller's entry,
from which action he appealed, and upon November 11, following,
Dufur also tendered a homestead application for this tract, which appli-
cation was also rejected for conflict with Miller's entry, from which
action he also appealed.

No action appears to have been taken upon these appeals and fol-
lowing the cancellation of Miller's entry, both Dufur and Oettel again
applied to make homestead entry of this land. The application by
Dufur was tendered September 1, 1892, and was permitted to go of
record.

On October 20 following, Oettel again tendered a homestead applica-
tion, which was rejected for conflict with the entry by Dufar, from
which he appealed, and upon the hearing ordered to determine their
respective rights in the premises the record now before this Depart-
ment was made.

From this record it appears that Oettel made settlement upon this
land in April, 1891, and has since kept up a claim to the land, although
he does not appear to have continued residing thereon.

Under my view of the case, the question as to whether his residence
following his settlement in April, 1891 was sufficient to hold the land
is not material to the decision in this case, for, if it be admitted that
*his subsequent actions- in connection with this land were sufficient to
protect him in his settlement from the time when made, yet to avail
him anything under such settlement it is necessary that he should have
-presented his application within three months from the time the land
was properly subject to entry.
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In Your office decision it is stated that the additional entry made by
Miller was canceled on August 20, 1892, which must be based upon the
idea that the entry is not canceled until the notation of the formal can-
cellation of his entry upon the local record.

In the decision of this Department in the case of McDonald v. Hart-
man et al. (19 1. D., 547), on the authority of the decision of this
Department in a number of cases therein referred to, it was held-

That a judgment.of cancellation takes effect as of the date rendered, and the land
released thereby from appropriation becomes subject to entry as of such date with-
out regard to the time when such judgment is noted of record in the local office

In order to protect himself in his settlement it was necessary there-
fore that Oettel should have tendered an application within three
months from the date of the cancellation of Miller's entry, which, under
the above rule was July 18, 1892. His application was not presented,
however, until October 20, 1892, and as Dafur had made entry i the
meantime, I must reverse your office decision and direct that Dufur's
-entry, if otherwise regular, be permitted to stand subject to compliance
-with the law.

SETTLEMEXNT RIGHT BEFORE SURAvEY-APPIrCXION TO ENTER.

WILLIS V. MERRITT.

-To protect a settlemeflt right, acquired before survey, against adverse claims the
right must be asserted within three months after the plat of survey is filed in
the local office.

Secretary Smith to the Comissioner of the General Land Office, February

4, 1896. (J. A.)

The land involved herein is a part of the SW. Ad of the NE. i of Sec.
27, T. 20 N., B. 26 W., Missoula, Montana, land district.

Said section 27 lies within the limits of the grant to the Northern
Pacific Railroad Company, withdrawn upon general route February 21,
1872. January 18, 1889, a plat of survey of said section was filed in
the local land office. On the same day James S. Merritt presented
homestead application for the SW. < of the NE. i, the NW. i of the
SE. t, the NE. 4 of the SW. 4, and lots 2 and 3 of said section, alleging
that said tract was excepted from the grant to the Northern Pacific
Railroad Company by reason of the occupancy of the same by bona fide
settlers on February 21, 1872, and continuously since that time. The
homestead application was rejected by the local officers, whereupon
Merritt applied for a hearing. The company listed the land for patent
September 3,1889. After decision by this office on July 7,1893, adverse
to said company, its list was canceled by your office on October 3, 1893,
as to the land claimed by Merritt. Merritt's homestead application
'was allowed November 10, 1893, and on December 28, 1893, he made
final proof. On the same day C. C. Willis filed an affidavit, 'alleging-

That in October, 1887, he settled upon unsurveyed public land, now described as
the SW. of the NE. of section 27, in Tp. 20 N., R. 26 W., in Missoula County,
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Montana, and that he has resided upon said land continuously since said date to the
present time, and has improvements upon said tract of the value of $2000.00; that
since the date of his settlement he has been the sole resident and occupant of said
land.

Affiant further states that the said tract of land is now claimed by one James S.
Merritt, who made final proof upon the same on December 28th, 1893; that to his
knowledge the said James S. Merritt has never resided upon the said land and that
as affiant verily believes, he (this affiant) is the only person who is lawfully entitled
to said tract of land.

He therefore protested against the acceptance of Merritt's final proof
as to the SW. of the NE. 1 of section 27, and requested that a hear-
ing be ordered.

Hearing was had before the local officers March 28, 1894. The testi-
moliy shows that Merritt is in possession of about fifteen acres of said
SW. -of the NE. , lying south of a fence which runs through said
tract. He has never been in possession of the land north of the fence.
In October, 1887, Willis purchased the improvements of a prior settler
on the land north of said fence. He has since that time been in pos-
session of the land, and has expended about $2,000 in erecting improve-
ments. Hfe has not applied to enter the land; does not allege that he
is a qualified entryman; and has not claimed any settlement right, but
intended to purchase the land in his possession from Merritt after
patent to him. He does not pray for relief in his affidavit of protest,
and there is nothing in the record to indicate in what manner he
intends to secure title to the land.

The local officers recommended the dismissal of the protest on the
holding that Willis waived his rights to the land by his failure to apply
to enter within three months after the filing of the plat of survey.

On the protestant's appeal, your office, after stating the facts and
making reference to section 2274, Revised Statutes, under which one
of several settlers on uusurveyed land may, after survey, enter the
tract after first executing an agreement to convey to the other, settlers
the land occupied by them, decided the case as follows:

This land is in an odd numbered section and was within the limits of the grant to
the Northern Pacific R. R. Co. Merritt contested the right of the road to the land
embraced in his entry, and the right of the road was canceled as to this land,
October 3, 893. Willis had three months thereafter within which to file his claim.
Having done so on December 25, 1893, it cannot be said that he has been guilty of
laches. Goodale v. Olney, 13 L. D., 498.

I do not see that Merritt is entitled to any special consideration by reason of his
contest against the railroad. He was only protecting his on interest and inci-
dentally the part of one of the forties claimed by Willis was thrown open to entry.

The contention that Merritt's settlement on the SW. 1 SE. gives him a right to
land in the SW. :L NE. further than his improvements extended is altogether
untenable. Willis purchased his improvements of McGowan before he tlade settle-
ment and he made settlement and commenced his building before he was notified by
Merritt of his claim. But, had this not been so, it Would not have affected the case
for a settler cannot be permitted to claim land in some quarter adjoining that on
which his settlement is made further than his improvements extend, when settle-
ment is made by the parties prior to survey.
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Your decision must be reversed. The final proof of claimant will stand rejected
as to the SW. NE until Merritt files his agreement to convey to Willis as
contemplated by the statute, that part of the SW. NE. which includes his
improvements.

The defendant's appeal from said decision brings the case before the
department for consideration.

Willis does not allege that he is qualified to enter the land, except,
inferentially, by the statement that he believes that he "is the only
person who is lawfully entitled to said tract of land." However, he
cannot be heard to assert any claim to the land, even if he had shown
that he is a qualified entrymnan. It was necessary for him, in order to
save his rights as against adverse claimants, to apply to enter within
three months from the date of the filing of the plat of survey in the
local office. (See. 2266, Revised Statutes; section 3, act of May 14,
1880, 21 Stat., 140.) He was not relieved from this duty by the fact
that Merritt had no settlement claim to the land north of the fence.
Neither can he gain anything through the successful issue of Merritt's
contest against the Northern Pacific Railroad Company, because Mer-
ritt had not entered into any agreement to convey the land to him
under section 2274, of the Revised Statutes.

Merritt has the right, by virtue of his homestead application to enter
the land, as no adverse claim was asserted within three months after
the filing of the plat of survey.

The protest of Willis must therefore be dismissed. The decision
appealed from is accordingly reversed.

HOMESTEAD-ACT OF JUNE 1, 1880-CONFIRMATION.

JOHN C. HENLEY.

A cash entry under section 2, act of June 15, 1880, made by a homesteader who has
previously thereto voluntarily relinquished the original entry, is a nullity, and
therefore not susceptible of confirmation nder section 7, act of March 3, 1891.

Secretary Smith to the Commissioner of the General Land Office, February
4, 1896.. (W. A. B.)

John C. Henley made homestead entry on September 12, 1870, for
the N. of the SE. i of Sec. 20, T. 16 S., R. 2 W., Montgomery, Ala-
bama, land district, and said entry was canceled April 5, 1871, by
relinquishment.

On January 17, 1887, Henley purchased said tract under the second
section of the act of June 15, 1880 (21 Stat., 237).

June 6, 1888, your office held Henley's cash entry for cancellation as
invalid, for the reason that said tract had been rported in the mineral
list of 1879 as valuable for coal, and it thus fell within the class of
lands reserved from entry by the act of March 3, 1883 (22 Stat., 487),
until offered at public sale.

10332-voL 22 6
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On appeal, the Department modified your office decision, and directed
that Henley's entry be suspended pending the offering of the land at
public sale. (9 L. D., 178.)

July 14,1893, Henley filedl a motion to have his entry passed to patent
tnder the seventh section of the act of March 3, 1891 (26 Stat., 1095).
Your office frwarded said motion to the Department, and on January
10, 1894, it was returned without action by the Department, and with
instructions to your office to take such action thereon as was warranted
by the facts and the law.

* On October 18, 1894, your office held that the fourth section of the
act of June 15, 1880 (under which act Henley purchased said land),
expressly provided that said act should not apply to any mineral land
of the United States; that Henley's cash entry was therefore invalid
when made; and consequently it is not such an entry as is confirmed
by the act of March 3, 1891.

Henley's appeal brings the case again before the Department.
It is unnecessary to consider what effect the act of March 3, 1883,

had in modifying the operation of the act of June 15, 1880, in the State
of Alabama, as Henley's cash entry may he held invalid on grounds other
than those assigned in your office decision, grounds which were over-
looked in the former decision of the Department herein.

IIn the case of Rice v. Bissell, 8 L. D., 606, it was held that a volun-
tary relinquishment of the original entry divests the entryman of all
claims thereunder, and effectually precludes the right of purchase under
section 2, act of June 15, 1880. It was said in that case that:

One who has formally relinquished his right under an entry has just as effectually
divested himself of all claim under that entry to the land covered thereby as if le
had, by a written instrument, attempted to convey his interest to another. He has
by his own free and voluntary act released all claim to the land thereunder, and
should not afterwards be allowed to set up a claim upon said entry, unless upon a
showing, as for instance of mistake in the execution of the relinquishment, such as
would justify the reinstatement of the original entry.

This language was quoted and approved in the case of Cole v. Reed,
10 L. D., 588, where the same rule was followed.

Henley's relinquishment of his original entry seems to have been
entirely voluntary. By that relinquishment he surrendered all his
rights to this land, and thereafter had no greater claim to it, equitable
or otherwise, than the veriest stranger. He was not entitled to pur-
chase the land nder the second section of the act of June 15, 1880, and
his cash entry made under that act was therefore a nullity.

An entry that is a nullity under the law as it existed prior to the act
of March 3, 1891, is not susceptible of confirmation under the proviso
to section seven of said act. (Mee v. Hughart, 13 L. D., 484; United
States v. Smith, 13 L. D., 533.)

Your office decision is affirmed, Henley's motion is denied, and his
cash entry will be canceled.
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MINING CLAIM-PROOF OF CITIZENSHIP-SU5RVEY-LOCATION NOTICE.:

ROSE No. 1, AND ROSE No. 2 LoDE CLAIMS.

A properly authenticated certificate of incorporation, filed by a corporation that i-
applying for a mineral patent, is sufficient proof of citizenship under the stat-
ute. It is not within the province of the Land Department to determine whether
such a corporation is authorized under its charter to take patent for mineral
lands.

The official survey of a mining claim must be in accordance with the recorded notice
of location as of record at the time of the order authorizing the survey.

In the absence of an organized mining district the record of a mineral location should
be made in the recorder's office of the county in which the land is situated.

Secretary Smith to the Commissioner of the General Land Office, February
4, 1896. (P. J. C.)

-It appears by the record before me that the Diamond Kyune and
Castle Stone Company, a corporation organized under the laws of the
Territory of Utah, made application, February 15, 1892, for patent for
the Rose No. 1 and Rose No. 2 lode claims, lot No. 38, Salt Lake City,
Utah, land district, and after publication notice entry was made Sep-
tember 20, 1894.

On consideration of the matter in due course of business your office,.,
by letter of December 7, 1894, decided:

The record shows that entry was made by the Diamond Kyune and Castle Stone
Company, but no copy of the articles of incorporation of said company is on file
with the case, nor is it shown for what purpose nor under what law said company is;
organized nor whether it is authorized by the terms of its charter to take patent
for mineral land.

Claimant should, therefore, furnish a certified copy of its articles of incorporation
as required by paragraph 76 of circular of December 10, 1891.

The location upon which the survey of said claim was based was made Auigust 31,
1891, but the same was not placed of record until September 14,1891, while the order
for survey was issued on September 9j 1891.

It will, therefore, be necessary to have a new survey of said claim, made upon an
order for survey issued subsequent to the recording of the location notice upon
which said survey is made. See decision of the Honorable Secretary in ease of,
Lincoln placer claim, 7 L. D., 81.

The claimant will be allowed sixty days from notice in which to furnish the required
evidence, in default of which the entry will be canceled without further notice from
this office.

From this judgment the claimants appeal, assigning as error te rul-
ing of your office on both the points upou which your judgment is based..

Sec. 2321 of the Revised Statutes provides how proof of citizenship
,may be made by applicants for patent for mining claims, and among,
other provisions is found this:
and in the case of a corporation organized under the laws of the United States, or of;
any State or Territory thereof, by the filing of a certified copy of their charter o-
certificate of incorporation.

There was filed with the application for patent a certificate of incorpo-
ration under the great seal of the Territory of Utah. This was a com-
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pliance with the requirements of the statute in relation to citizenship
and should have been accepted by your office as such. It is not, in my
,pinion, within the province of your office to inquire into and determine
whether a corporation furnishing this certificate is authorized Iunder
its charter to take patent for mineral lands." If the corporation has
complied with the law that is sufficient for the purposes of the govern-
anent and the inquiry as to whether it can take or hold land is one
lodged in the State or Territory granting the charter or the stock-
holders of the company. At all events, the government has no juris-
diction to make this inquiry in an application for patent, where there
has been a compliance with the law. The ruling on this point was
therefore erroneous.

By circular of November 20, 1873 (Copp's United States Mineral
Lands, 68), the manuer in which surveys of mining claims should be
made is fully set forth and upon the question here presented it is said:

Under all laws and regulations, whether local or general, the location of a claim
in such a manner as to give notice to the world of the nature and extent of the same
is not only indispensable, but in most cases, mining claims are initiated thereby, and
all subsequent proceedings are based upon and must conform to such location. A
failure to make and record the location in accordance with the law and regulations
in force at the date of the location will defeat the claim, and if it is not made with
such definiteness as to operate as notice to all persons seeking to acquire rights to
mining lands, it will be void for uncertainty.

It follows, therefore, that in making surveys of mining elaims, it becomes essentially
necessary to ascertain the boundaries thereof as established by the original location,
for the rights of the claimant are limited and defined by such boundaries. To make
a survey in accordance with other lines or boundaries, is tantamount to making a
new location of the claim, and the rights of adjoining locators who have complied
with the requirements of the law may be interfered with and defeated thereby. The
practice of making surveys according to the dictation of parties in interest, instead
of in accordance with the original location, has already caused great confusion and
been productive of great injury to onafide claimants.

You will, therefore, require the applicant for a survey to furnish a copy of the
original record of location, properly certified to by the recorder having charge of the
records of the original record of location, properly certified to by the recorder hav-
ing charge of the records of the mining locations in the district where the claim is
situate, and cause all official surveys of mining claims to be made in strict conformity
to the lines established by the original location as recorder; etc.

Again, by circular of September 13, 1878 (d., 71), it is provided:

The survey and plat of mineral claims, required by section 2325, Revised Statutes
of the United States, to be filed in the proper land office with application for patent,
must be made subsequent to the recording of the location of the mine; and when
the original location is made by survey of a United States Deputy Surveyor, such
location survey cannot be substituted for that required by the statute as above
indicated.

These instructions have been emphasized by departmental decisions
-in Sulphur Mine, etc. (Id., 248; Lincoln Placer, 7 L. D., 81). In the
latter case it was said:

It is insisted by counsel for appellant that this rule was intended only for original
locations; but the reason of the rule, and therefore the rule itself, is applicable to
amended as well as original locations.
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The reason of this rule is peculiarly applicable to the case at bar.
The location certificates of each of these two claims are dated March

11, 1891, and each were filed for record with the county recorder of
Utah county, March 18, following. Both locations were amended for
the "purpose of more particularly describing the" claims on August'
31, 1891, and' each filed for record September 14, following.

The survey was made under instructions dated September 9, 1891,
and was commenced and completed September 16,1891.

It will thus be seen that at the date of granting the order for an official
survey the amended locations were not of record; hence it follows that
the order for the survey must necessarily have been made from the
original locations, as it would have been impossible for claimant to
have furnished the required certified copies of the amended locations.,
Now, from an examination of the original and amended certificates it
is shown that by the original Rose No. 2 claim was six hundred feet
wide by one thousand feet long, while by the amended location it is
five hundred and thirty-seveu feet wide by fifteen. hundred feet in
length. The ground located originally in Rose No. 1 was also six hun-
dred feet by one thousand feet, whereas in the amended location it is,
six hundred by fifteen hundred feet. It will thus be seen that the area
claimed by te amendment is considerably greater than by the original.
The official survey is shown. to have been made in accordance with the
amended location. Hence it follows that the official, survey was not
made of the ground indicated by the order of the surveyor-general,
but "in accordance with the dictation of the parties in interest."

It is insisted, however, by counsel that inasmuch as. the miningclaims
are located in an unorganized mining district that there is no necessity
under the statute for the location certificate being recorded, as, if the
mining district is not organized there is no place in which to record the
location, there being no provision of law requiring the location certifi-
eate to be recorded in other than the records of the mining district.

This position is uot tenable. The organization of mining districts is
entirely optional with the miners. There is no -1ar demanding their,
organization. In the absence of an organized district, the record of
mining claims has universally been made in the recorder's office .of the
county in which the claim is situated. The recording is a necessary
part of the location of a mining claim. It is true that the United States
statute does not in terms state that the record may be made in the
county records, but it does provide that to enjoy all the benefits of
their locations, the miner must-

comply with the laws of the United States and with State, Territorial and local regula'
tions not in conflict with the laws of the UInited States governing their possessory title.

That the claimant in the case at bar recognized the necessity for mak-
ing a record of its location is shown by the fact that the certificates
and amendments ere filed- with the recorder of deeds.

On the ground last discussed, your office judgment is affirmed.
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APPLICATION FOR CONTEST-ATTORNEY-CONTESTANT.

CASNER V. REED.

The right of a party to be heard as a contestant against an entry, and applicant for
the land covered thereby, will not be recognized where it appears that he is at
the same time the attorney of another claimant for the same tract.

Secretary Smith to the Comnissioner of the General Land Office, February
4, 1896. (G. C. R.)

Fred W. Casner has appealed from your office decision of October 4,
1894, affirming the action of the register and receiver denying him a
hearing on his contest, filed September 19, 1892, against homestead
entry No. 24,434, made February 23, 1889, by Cornelius Reed for the
W. i of the NW. and the SE. of the NW. 1 of Sec. 23, and the
NE. of the NE. of Sec. 22, T. 1 S., R. 8 W., Topeka, Kansas
(Salina series).

The reasons given by the register and receiver for the action taken,
and which your office approved, were that there was then a pending
contest over the same land brought by the entryman herein- (Reed)
against one Nicholas Casner, and because the contest affidavit was
insufficient.

Besides alleging that your office decision is erroneous in holding that
the contest affidavit was insufficient, etc., applicant alleges an additional
error in your refusal to (consider an alleged protest filed April 30, 1894,
against the acceptance of the final proof made by Reed April 20, 1894.

The land above described has been the subject of contest and strife
for a period of nearly ten years. One Nicholas Casner made home-
stead entry thereof on October 22, 1881, and on April 3, 1886, Corne-
lius Reed filed an affidavit of contest against the entry, charging
abandonment. The register and receiver recommended the entry for
cancellation, and your office, o appeal, (October 23, 1888,) affirmed
that action; and on Casner's failure to appeal, your office canceled the
entry as of date January 25, 1889. On February 23, 1889, Casner filed
au appeal from your office decision of October 23, 1888. This appeal
was denied because filed too late, and ol February 26, 1889, Reed made
homestead entry of the land. Casner then applied for a writ of certi-
orari, and this application was denied by the Department, July 25, 1889.
Casner then applied for a new hearing, which your office allowed, and
on February 6, 1890, the register and receiver again decided against
Casner. On appeal, your office, on August 5, 1891, affirmed that judg-
ment, and on November 13, 1891, denied a motion for review.

On further appeal, the Department, on September 12, 1892, affirmed
that action.

In a lengthy and well considered opinion, the Department, on Decem-
ber 19, 1893, denied a motion for review.

On July 12, 1894, the Department denied a motion for a rehearing,
and your office finally closed the case as to Casner, August 7, 1894.
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On January 10, 1895, the Department denied an application for the
exercise of the supervisory power of the Secretary.

It is thus seen that action has been taken on this contest, twice by
the register and receiver, six times by our office, and five times by this
Department.

Appellant herein, Fred W. Casuer, is the son of Nicholas Casner,
against whom the several adverse actions were taken. It appears also
that on June 15,1891, Nicholas Casner appointed his son, the said Fred
W. Casner, as his lawful attorney "to perform all and every act and
thing whatsoever requisite," etc., revoking all powers of attorney there-
tofore given to others, and since his appointment, Fred has appeared
actively as attorney in the numerous appeals, applications for hearing,
motions for new hearings, etc.

While acting as attorney for his father, and on September 19, 1892,
Fred W. Casner applied to make homestead entry of the land; in doing
so, he misdescribed the land. While evidently intending to apply for
the land upon which his father had ade entry, he applied for the W. j
and the SE. { of Sec. 23, and the NE. 4 of the NE. I of Sec. 22, of said
township and range, and when his application was rejected because
the tracts applied for had already been entered, lie appealed.

If as attorney he was in good faith in trying to establish the rights
of his father under the latter's entry, he could not have been in good
faith in trying to secure the land himself. Notwithstanding he
appealed, and claimed error in the refusal of the register and receiver
to accept his own application to enter, he still continued, long after-
wards to urge the rights of his father under the latter's prior applica-
tion. The two positions-were utterly inconsistent, and demonstrate
a lack of good faith. He can not be regarded as acting in good faith
with the government while pleading the alleged rights of his client to
the land under one entry, and at the same time trying to secure the
land for himself under his own application. His contest affidavit was
filed against Reed's entry on the day he applied for the land (September
19, 1892). His affidavit contained the same misdescription as his appli-
cation to enter (above set out), and I concur in the judgment of your
office that the allegations in said affidavit were not sufficiently specific
to authorize a hearing.

Appellant insists that on April 30, 1894, he filed an affidavit and
protest against the acceptance of the final proof offered by Reed before
the clerk of the district court of Lincoln county, Kansas, on April 202
1894.

Your office in the decision appealed from states that " no action can
be taken thereon, inasmuch as it appears to have been lost."

Appellant files with his appeal what purports to be a copy of the
protest alleged to have been filed by him April 30, 1894; he fails to
state under oath, however, that the purported copy is in fact a copy of
a protest filed by him, and he fails entirely to file "a new protest affi-
davit,72 as suggested in the decision appealed from.
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In consideration of all the facts and circumstances connected with
this case, together with appellant's connection with the case of Coro4
nelius Reed v. Nicholas (Jasner, and the privilege accorded him of filing
a new protest affidavit, and his failure or refusal to do so, I think fur-
ther contests or protests on his part against this entry should not be
allowed. The decision appealed from is nodified accordingly only in
this respect.

PRACTICE-NOTICE OF APPEAL-IITULES OF PRA CTICE.

GIBSON ET AL. V. IJASCY.

Failure to serve notice of appeal upon the opposite party can not be excused on the
plea of ignorance of the law and rules of practice.

Secretary Smith to the Commissioner of the General Land Office, February 
4, 1896. (W. A. E.)

Albert Lascy, through his attorney, has filed motion to dismiss the
appeal of David Gibson and Otto. Mentzel from your office decision of
May 17, 1895, adverse to them, in the case of Gibson et al. v. Lascy,
involving-homestead entry- No. 6292, made December 30, 1893, by
Lasey, for the SE. of the NE. 4 of Sec.'10;- the SW. i of theNW. i,
the NE. of the SW. , and lot 8, of Sec. 11, T. 6 N., R. 13 E., M.D. M.,
Sacramento, California, land district.

The record shows that on'Jannary 19, 1894, Lasey gave notice of his:
intention to submit final proof before the register and receiver on the
10th of March following; that prior to the latter named date Gibson
and Mentzel filed affidavits alleging that said tract is mineral in char-
acter; that final proof was offered at the appointed time and the final
proof witnesses'were cross examined by the attorney for the contest-
ants; that a farther hearing was had on the charges alleged; that the
register and receiver sustained the contestants' charges and recom-
mended the cancellation of the entry; that on appeal by Lascy, your
office by letter of May 17, 1895 reversed the finding of the register and
receiver and held the tract tobe agricultural in character.

Notice of the decision of your office was served upon the contestants,
through their attorney of record, on May 25, 1895, and on July 18,
1895, appeal was filed. There is no evidence that this appeal (which
is in the nature of a general argument and does not specifically point
out any errors in the decision complained of) was ever served upon the
opposite party. By letter of August 7, 1895, your office directed the
register and receiver to: notify the contestants that they would be
allowed fifteen days in which to furnish evidence that a copy of said
appeal was served upon the defendant within the time allowed by the
rules of practice. Notice was so given to each of the contestants by
registered mail on August 14, 1895, but the required evidence has not
been furnished. Instead, a personal letter, signed by Otto Mentzel,
one of the contestants, was mailed to the Assistant Commissioner of
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the General Land Office on September 10, 1895, in which it is stated

that the contestants are too poor to longer employ an attorney and
that they themselves prepared the appeal; that not being familiar with
the land laws and rules of practice they may have made some mistakes,
which they hope will be overlooked in consideration of their poverty
and good faith.

Rule 93 of practice requires that-
A copy of the-notice of appeal, specifications of errors, and all arguments of either

party shall be served on the opposite party within the time allowed for filing the-
same.

In the case of Cone v. Bailey, 10 L. D., 546, it was held that ignorance
of the law and poverty can not excuse an appellant from complying
with the plain rules of practice.

The motion will therefore be sustained and the appeal dismissed.

PRA1CTICE-NOTICE CONTEST-PERSONAl. SERVICE-AFFIDAVIT OF;

CONTEST.

BUTTS It. HELM.

In the personal service of notice of contest rule 9, of the rules of practice, does not
require an exhibition of the original notice when a copy thereof is delivered to-
the defendant.

Though the charge in an affidavit of contest-may be general in character it will not
be held error on the part of the local office to proceed with the hearing where
the alleged default, if found true, calls for cancellation of the entry.

Secretary Smith to the Conmissioner of the General Land Office, February'
4, 1896. (J. MP.)'

The land involved herein is the E. J NW. J and W. 4I NE. i sectioa
34, T. 7 S., R. 17 E., Stockton, California, land district.

James B. Helm made timber culture entry, for the above described.
land, November 30, 1888, and on March 19,1894, Butts filed affidavit
of contest alleging that, defendant-

has not at any time plowed or cultivated five acres of said land and has never done
any plowing thereon except to plow 21 furrows about 20 yards long. He has not at
any time since his entry put in any crop upon said land and has not raised any tim-
ber of any kind. The land has been fed by sheep each year.

Notice was issued, citing Helm to appear at the local office, April 2 6 ,
1894, to defend said case.

The notice was served by the contestant, by delivering to the entry-
man in person, a copy thereof, enclosed in an unsealed envelope.

At the trial, the plaintiff appeared, with his attorney and witnesses.
The defendant, appeared specially and objected to the jurisdiction of
the local office, on the ground that the notice of contest was not served
on him in accordance with the rules of practice.

The register and receiver held that service of contest notice in the
manner hereinbefore described was sufficient, and overruled the objec-
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tions, whereupon the defendant filed a motion asking that the contest

be dismissed, for the reason that no cause of action was set out therein.

This motion was also overruled by the register and receiver, to which

action the defendant saved his exceptions.

The plaintiff offered testimony in support of his charges and the

defendant after plaintiff had rested his case, moved that the contest be

dismissed, for the reason,

that there is no evidence to establish that the defendant failed to plow five acres
the first year ending November 30, 1889. No evidence to establish that he failed to
plow the second five acres the second year, or cultivate the first five acres. There
is no evidence whatever that the defendant has failed to plant the land in tree
seeds, cuttings on the requisite number of acres. And there is not proof of cor-
roboration of the requisite number of witnesses required to establish the case.

The local officers overruled the motion to dismiss, and the defendant

failing to furnish testimony in his behalf, decided the case on the testi-

mony adduced by the plaintiff, holding that plaintiff had established a

prima facie case of default, and recommending the cancellation of the

defendant's entry.

Helm appealed, assigning as error, the ruling of the local officers,

holding the service of contest sufficient, their action in sustaining the

affidavit of contest, and their refusal to dismiss the contest, on the

merits of the case.

In the decision complained of, you sustained the rulings of the local

office, on each proposition and the appeal of Helm to this Department,

brings into question the correctness of your judgment therein.

It is not denied that Butts delivered a copy of the notice of contest

to Helm, but the appellant claims that appellee did not exhibit the

original notice of contest, when he delivered the copy to him, and he

maintains that personal service of contest notice should consist of an

exhibition of the original notice together with a delivery of a copy

thereof.

Rule 9, of the Rules of Practice is as follows:

Personal service shall be made in all cases when possible if the party to be served
is a resident in the State or Territory in which the land is situated, and shall consist
in the delivery of a copy of the notice to each person to be served.

The rule does not require an exhibition of the original notice, when

the copy is delivered to the person to be served, and there was no error

in the ruling of the register and receiver.

* The charges preferred against said entry are, it is true very general,

but the contestant is not required to confine his charges to any particu-

lar period of the existence of the entry, nor to specify each year in

which the alleged default occurred, if lie by a general statement includes

them all. The charges if true, are sufficient to require a cancellation

of the entry, therefore it was not error to proceed with the trial of the

ease, to determine the truthfulness thereof.

The concurring decisions of your and the local office as to the facts

in the case, are sustained by the record; and your judgment is affirmed.
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CONTESTANT-PRIOBITY OF RIGHT-SECOND CONTEST.

(JURTIN ET AL. V. MORTON.

The right of a contestant to be heard will not be defeated by a hearing inadvertently
ordered on a later contest.

An issue once tried and determined camiot be made the basis of a second contest.

Secretary Snith to the ommissioner of the General Land Office, February
4, 1896. (A. E.)

The record in this case shows that on April 2, 1877, Howard Morton
made desert land entry No. 534, of the S. and the NW. J, Sec. 30,
Tp. 28 S.,iR. 25 E., Visalia, California. This entry was suspended on
September 28, 1877, and the suspension revoked February 10, 1891.

On June 10, 1891, John Curtin filed affidavit of contest against the
entry, alleging substantially that the tract was not desert land, that it
had not been reclaimed, and that the entry had been made for specula-
tion.

On May 19, 1893, Richard T. Marks filed affidavit of contest, makini
similar charges against Curtin's entry. By mistake the local office
issued notice on Marks' contest affidavit, though Curtin's was anterior.

A hearing was had June 29, 1893, and defendant made default.
Before the local office made any recommendation Curtin's attorney
filed a motion to set aside the proceedings on Marks' affidavit. This
was granted, because Curtin's affidavit had precedence, and Marks
appealed.

Proceedings on Curtin's affidavit were then had, and on the record
made up the local office recommended that Curtin's contest be dis-
imissed. No appeal was taken from this and your office dismissed his
contest.

Passing upon the appeal of Marks from the action of the local officers
in setting aside the proceedings on his contest, your office held that
such action was correct. Your office then dismissed Marks' contest
because his contest affidavit contained the same allegations as those
disproved at the hearing on the Curtin contest.

From this Marks has appealed to this Department.
The status of Curtin and Marks is controlled by the case of Spencer v.

Blevins et al. (12 L. D., 318), wherein this Department gave the pref-
erence to the one who first filed the affidavit of contest, provided he
sustained his allegations.

The only question therefore which is left to determine is, whether
the contest of Marks should be dismissed because his allegations were
the same as those made by Curtin, who had not sustained them.

It has generally been ruled by the Department that an issue once
tried and determined can not be made the basis of a second contest.
Gray v. Whitehouse (15 L. D., 352). It hasnot been shown by appellant
that the case under consideration so differs from that cited that this
ruling should be departed from, and therefore the action -of your office
is affirmed.
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PATENT-TITLE 13Y RECORD-JURISDICTION.

SPIRLOCX . NORTHERN PACIFIC R. E. Co.

The record of a perfect patent duly enrolled divests the Department of all jurisdic-
tion over the land covered thereby.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. H.) 4, 1896. (W. M. B.)

The W. of the NW.4 of Sec. 5, T. 16 N., R. 1 W., Olympia land
district, Washington, is within the primary limits of the grant to the
Northern Pacific Railroad (main line).

Map of general route was filed in the General Land Office August
13, 1870, by which said act of filing a statutory withdrawal-operative
from said date-was made of all lands embraced in the odd numbered
sections within designated limits; map of definite location of line of
railroad being filed September 13, 1873.

James D. Spirlock made private cash entry of the tract of land
above described and received final certificate therefor on September
17, 1870, and bases his claim to this land upon said purchase and the
perfect record of what purports to be a perfect patent thereto.

An examination of the records in your office shows that one Jeremiah
Mabie made a pre-emption filing with alleged settlement prior thereto,
upon the NW. I of the NW. - of said See. 5, township and range afore-
mentioned, previous to the date of the grant to said railroad company;
and that said filing was of record, subsisting and primva facie valid at
the date of said grant, which excepted said forty-acre tract from the
operations of the grant, and left Spirlock free to purchase the same in
the absence of any adverse right.

By virtue of said fact the SW. J of the NW. - of said See. 5, in the
township and range hereinbefore described (40 acres) is the only tract
or legal subdivision, with regard to which any question can properly
arise respecting a superior claim or right thereto by the plaintiff or the
defendant.

Hence the questions presented for consideration and determination
are (1) does the perfect record of a perfect patent to the land involved-
found properly enrolled in record book of patents in your office-invest
Spirlock with full and complete title to the said tract of land? and (2)
does the existence of such a record deprive the government of any
further jurisdiction in the matter?

The record shows that a patent was issued to James D. Spirlock,
conveying to him the land in controversy, bearing date May 1, 1872,
which was properly recorded in volume 6, page 278, in the office of the
recorder of this Department. Thus it will be seen that the Depart-
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ment is deprived of any further jurisdiction over this land. See United
States v. Schurz (102 U. S., 378), wherein it was held that

title by patent from the United States is title by record, and the delivery of the instru-
ment to the patentee is not, as in a conveyance by a private person, essential to pass
the title.

There was found in the land office, among the papers in the case, an
incomplete patent, in this, that it had no seal attached thereto; but
the record shows that a patent was issued and recorded, as above stated,
complete in all respects. This incomplete patent found among the
papers in the land office does not impeach the record.

Inasmuch as there appears of record a patent regularly issued, the
Department is deprived of any further jurisdiction in the matter. The
decision of your office is therefore reversed.

RAILROAD GRANT-SETTLEMENT RIGH1T-kCT OF MARCH 3, 187.

NORTHERN PACIFIC R. R. Co. v. NORTH.

The occupancy of a tract by a qualified pre-emptor at the date of definite location
- excepts the land from the operation of the grant; and the fact that the subse-

quent filing of the pre-emptor did not include said tract can not be taken as
proof that he had abandoned his claim thereto at the time the grant became
operative.

A settlement right acquired after December 1, 1882, and prior to the passage of the
act of March 3, 1887, defeats the right of purchase under section 5 of said act.

Secretary Smith to the Commissioner of the General Land Office, February
4, 1896. (J. A.)

The land involved in this appeal is the SW. NW. and NW. J
SW. of section 33, T. 10 N., B. 36 E., Walla Walla land district,
Washington.

The land is within the limits of the grant to the Northern Pacific
Railroad Company, but was excepted from the operation of the with-
drawal upon general route on August 13, 170, by -reason of a pre-
emption filing made June 7, 1870. August 30, 1870, James H. King
made homestead entry, which was cancelled March 25, 1873. Since
that date there are no claims of record to the land until October 4,
1880, the date of definite location.

March 18, 1884, Clarence C. North filed pre-emption declaratory
statement for the land alleging settlement on the same day. June 11
1884, Nathaniel P. Hall made homestead entry. February 4, 1885,
North submitted final proof. Hall protested against the acceptance of
the proof, alleging that he had purchased the land fom the Northern
Pacific Railroad Company in 1881, and that North has not complied
with the pre-emption laws. Hearing was had before the local officers,
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who rendered decision recommending that North's final proof be
accepted.

February 25, 1885, the Northern Pacific Railroad Company protested.
against the allowance of North's claim, and requested that Hall's title
to the land, acquired by purchase from said company be confirmed.

October 28, 1886, your office directed the local officers to order a
hearing for the purpose of determining the rights of the respective
parties in interest, the exact status of the land October 4,1880, the date
of the definite location of the road, and its condition from March 25,
1873, the date of the cancellation of King's homestead entry, up to
March 28, 1881, the date of the company's deed to Hall. Hearing was
had and decision rendered by the local officers adverse to the Northern
Pacific Railroad Company and Hall.

After the passage of the act of March 3, 1887 (24 Stat., 556), Hall
applied to purchase the land under the provisions of section 5 of said act.

May 25, 1894, your office rendered decision finding that Robert Mason,
a qualified pre-emptor, purchased the improvements on the land in 1872,
and that he occupied and cultivated the land on October 4, 1880, the
date of definite location, with the intention of obtaining title to the same
from the governm ent. It was, therefore, held that the land was excepted
from the operation of the grant to the Northern Pacific Railroad Com-
pany, and that Hall's application to purchase under the act of March 3,
1887 (24 Stat., 556), was defeated by North's settlement, which was
made after December 1, 1882. Hall's homestead entry was held for
cancellation, and North's final proof was accepted.

The Northern Pacific Railroad Company appealed from said decision
assigning errors:

1. In holding that Mason's occupancy of the land October 4, 18807
was of a nature to except the tract from the grant.

2. In holding that North's settlement made after December 1, 18827
defeated Hall's application to purchase the land under the act of March
3, 1887, in case the land was excepted from the grant.

In 1872 Mason settled on the land in question together with the SE.-,
NE. and the NE. SE. of section 32, adjoining the land on the
west. He had exhausted his homestead rights. In 1873, he offered to
file preemption declaratory statement, which was rejected for the rea-
son that the land now in question lies in an odd numbered section.
He took no further action until October 6, 1880, two days after the
definite location, when he filed pe-emption declaratory statement for
the land claimed by him in section 32. He made final proof for that
land in June, 1881.

The appellant contends that t must be inferred from the fact that
Mason filed his statement for the land in section 32 on October 6, 1880,
that he did not intend on October 4th to acquire title to the land in
section 33 from the government.

Mason testified that he cultivated the tract in section 33 until Octo-
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ber, 1882, intending to acquire title to the same from the government.
He had no settlement rights after October 6, 1880, the date of his pre-
emption filing. The fact that he made pre-emption filing on that day
for the eighty acre tract in section 32 cannot be considered as proof of
intention on October 4, 1880, to abandon the land claimed by him in
section 33.

Hall's application to purchase was properly rejected and his home-
stead entry cancelled. The decision appealed from is, therefore,

affirmed.

ADJOTINIG FARM ENTRY-ADDITIONAL HOMESTEAD ENTRY.

ANDREW J. WHITEHAIR.

The right to make an adjoining farm entry under section 2289 R. S., is limited to the
owner of an original farm who did not acquire title thereto through the provi-
sions of the homestead law.

The right to make an additional homestead entry under the act of March 2,1889, can
not be exercised by one who made his original entry after the passage of said act.

Secretary Smzith, to the Commissioner Qf the General Land Office, February
4, 1896. (J. McP.)

Andrew J. Whitehair has appealed to this Department from your
office decision " C" of October 10, 1894, denying his application for
additional entry under the provisions of Sec. 2289 (R. S.), fr lots 3 and
4 Sec. 35, T. 20 N., R. 2 W., Perry, Oklahoma, land district.

It appears that on July 20, 1891, the appellant made homestead entry,
No. 7660, for the S. SE. J and lots 5 and 6, Sec. 35, T. 20 N., R. 2 W.,
Guthrie land district; that the land now applied for was then not sub-
ject to entry, being situated in the country known as the "Cherokee
Outlet," and that it was opened to settlement on September 16, 1893,
by the President's proclamation of August 19, 1893.

It is claimed by the appellant that he resides on the land embraced
in his homestead entry, No. 7660, adjacent to the land applied for herein,
and that on September 16, 1893 he went upon the land now in contro-

versy and staked the same, and that he subsequently fenced said land,
believing that he had a right thereto as a additional entry.

The land applied foP cannot be entered as an adjoining farm under

the provisions of section 2289 (R. S.), as it is well settled that in order to
make such entry, the applicant must be the owner of the original farm

and have acquired title thereto other than through the provisions of
the homestead law. (John B. Doyle, 15 L. )., 221; John W. Cooper
et al. 15 L. D., 285.)

The application cannot be allowed as an additional homestead entry,.
since the original entry was made subsequent to the act of March 2,
1889. ide John W. Cooper et al., supra. Nor will it avail the appli-
cant that the land applied for was not subject to entry at the time he
made his original entry. Only one entry is allowed under the home-
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stead law, and if the home-seeker elects to enter less than 160 acres, he
exhausts his homestead rights as completely as if he had entered a full
quarter-section of land, unless it is otherwise specially provided by law.

There was no provision in the act opening the "Cherokee Outlet" to
settlement, allowing those who had entered less than a quarter-section
of land in Oklahoma, adjoining the " Cherokee Outlet," to take adjacent
lands, in said "Outlet," sufficient to make a full quarter-section.

Your decision is affirmed.

CONTESTANT-APPLICATION TO ENTER.

LEWIS S. MILLINGAR.

An application to enter filed by the contestant of a homestead entry at the time of
filing his affidavit of contest confers no right in the event of his securing a judg-
ment of cancellation, and cannot be used by him in the exercise of his preferred
right.

Secretary Smith to the Commissioner of the General Land Office, February
4, 1896. (W. F. Al.)

On October 30, 1893, Lewis S. Millingar filed an affidavit of contest
against the homestead entry of Vinnie Best et al., made June 5, 1886, at
Pueblo, Colorado, for the SE. i of section 27, township 22 S., range 42
W., and at the same time filed his own application, homestead affidavit
and non-mineral affidavit for the same land. The contest was prose-
cuted to a successful issue, and the entry held for cancellation.

Millingar has appealed here from the decision of your office denying
his application for the return of the homestead papers into his posses-
sion, to the end "that his homestead entry may be perfected."

Your denial of this application is based on the-
reason that said application to enter having been made when said land was not
subject to disposal, conferred no rights upon the successful contestant.

Insomuch as the papers could not be made effective for the purpose
for which they are wanted, it would seem to be a vain thing to comply
with the appellant's request. Ady v. Boyle, 17 L. D., 529; Holmes v.
Hockett, 14 L. D., 127.

The decision of your office is affirmed.

TIMBER AND STONE ACT-IJNOFFERED LAND.

PIERCE V. WYMAN.

Offered lands withdrawn for the benefit of a railroad grant, on subsequent restora-
tion to the public domain, fall within the category of unoffered lands, and
are therefore subject to disposal under the timber and stone acts.

Secretary Smith to the Commissioner of the General Land Office, February.
4, 1896. (G. C. R.)

On July 7, 1893, Homer V. Wyman made entry for the W. i of the
SW. sand the SE. of the W. ,Sec. 33, T. 49 N., R. 7 W., Ashland,
Wisconsin, under the act approved June 3, 1878 (20 Stat., 89), entitled
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an act for the sale of timber lands, etc., as extended by the act
approved August 4, 1892 (27 Stat., 348), to all the public land states.

On October 12, 1894, William Pierce filed his protest against the
issuance of patent upon said entry, on the grounds that the land
embraced in the entry was offered for sale May 2, 1853, and was there-
fore not subject to entry under the provisions of the timber and stone
act (supra), for the reason that said act only provides for such entries
upon lands "which have not been offered at public sale, according to
law;" that he is interested in the lands as a homestead, inasmuch as
he had, on October 5, 1893, made homestead application therefor, which
application was rejected for the reason that the lands were covered by
Wymail's entry.

Your office, by decision dated November 3, 1894, denied a hearing,
upon the doctrine announced in your-office letter (" H" ) of the same date,
in the case of Cook v. Okerstrom.

An appeal brings the case here.
From information received at your office, it appears that the land was

in fact offered at public sale, July 4, 1853. It fell within the primary
limits common to the grants made by the act of May 5, 1864, for the
Chicago, Saint Paul, Minneapolis and Omaha Railway Company and the
Wisconsin Central Railway Company, and was of the lands allotted on
account of the grant for the last mentioned company.

The line of the road of the Wisconsin Central was not constructed
opposite this land, so the land was restored under the forfeiture act of
September 29, 1890.

The land having been restored to the public domain, the question pre-
sented is, whether the same having been once offered, is now subject to
entry under the timber and stone act.

The withdrawal of the lands from market abrogated the original offer-
ing, and the subsequent restoration did not restore them as offered lands;
but as lands that had practically never been offered. Julius A. Barnes,
6 L. D., 522; see also Eldred v. Sexton, 19 Wall., 189, and Anway v.
Phinney, 19 L. D., 513.

The decision appealed fom is affirmed.

FORT SANDERS MILITARY RESERVATION-ACT OF JULY 10, 1S90.

JABEZ B. SIMPSON ET AL.

The preferred right accorded to "actual occupants" of the lands formerly embraced
in Fort Sanders military reservation is limited to one entry by persons who have
established residence on the land involved, and it accordingly follows that such
right can not be exercised by a married woman whose husband perfects a claim
for another tract under the same statute.

Secretary S'mith to te Commissioner of the General Land Offiee, February
4 1896. (G. C. E.)

On November 5, 1890, Jabez B. Simpson made desert land entry No.
3695, for the NW. i of the SE. 1, the SE. of the SW. :, and lots 1, 2

10332-VOL 22-7
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and 3 of Sec. 34, T. 15 N., R. 73 W., Cheyenne, Wyoming. Final certifi-
cate No. 1209 was issued to him January 27, 1894.

On November 6, 10, Caira M. Simpson made desert land entry No.
3994 for the S. j- of the NW. I and the N. t of the SW. i of said section.

Both entries, with the exception of said lot 1, embrace land within
the original Fort Sanders military reservation, which was restored to
the public domain by the act approved July 10, 1890 (26 Stat., 227).
The act makes the lands "subject to disposal under the homestead law
only," with a proviso:

That actual occupants thereon upon the first day of January, 1890, if otherwise
qualified, shall have the preference right to make one entry, not exceeding one
quarter section, under either of the existing land laws, which shall include their
respective improvements.

The entries in question were made under said proviso.
Mr. Simpson accompanied his application with an affidavit, stating

that he had been in the actual and continued possession of the land
since 1884, ad that his improvements thereon consist of one stone
house of six rooms, barns, corrals, sheds, fences, ditches-in value
from eight to ten thousand dollars. In his final proof he states that
"no other person, company, or corporation, has any interest whatever
in said entry or tract of land but Caira M. Simpson, a housekeeper, and
Frank Simpson, a conductor," etc.

Caira M. Simpson, in a sworn statement accompanying her applica-
tion, stated that she had been "in actual and continued possession of
said described lands and the improvements thereon since the year
1884, etc.

It thus appearing probable that the said Jabez B. and Caira M. Simp-
son were husband and wife, your office, on July 17, 1894, directed
that the said Caira M. be called upon to make affidavit as to whether
she was the wife of the said Jabez B. Simpson, your office holding
that "actual occupancy" must be shown to authorize the entry, and
that husband and wife can not maintain separate residences at the
same time, citing Hattie E. Walker (15 L. D., 377), and that if they
were in fact husband and wife, they could not hold both entries, and
sixty days were allowed them to elect which entry to retain.

Notice of this requirement was served on the parties, and no
response was made thereto, except that the attorney for the entry-
man, in a letter to the register, insisted that "occupation of the land
by using the same as a pasture gave the occupant a preference right to
enter it under the then existing laws."

Your office, on September 10, 1894, adhered to its former ruling
requiring "actual inhabitancy" to be shown.

Both Jabez B. and Caira M. Simpson have appealed to this Depart-
ment.

Just why Mr. Simpson should feel personally aggrieved by the action
or your office is not very clear. is final proof appears to have been
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approved, and he was given the rather questionable Tight to elect which
of the two entries he would relinquish, on the presumption that he was
the husband of Caira M. Simpson. There was no right denied to him,
and his appeal is hereby dismissed.

It will be noticed that Caira M. Simpson stated that she had been " in
actual continued possession" of the lands since 1884. The particular
point involved in this controversy is, whether this statenent, admitting
its truth, gives her the preference right to make entry of the land under
either of the land laws.

As a condition precedent to this right, it must be shown that the
applicant is an " actual occupant thereon."

An occupant; is one who has the actual use or possession of a thing
(Bouvier). But the statute expressly requires that the oceLpancy shall
be "thereon," meaning actual inhabitancy or residence on the land
before the privilege of the preference right can be given, and then it
shall not cover more than one quarter section, including the improve-
ients, etc. This requirement was not met.

Moreover, but one entry is allowed. I think it may be fairly inferred
that Jabez B. and Caira 1. Simpson are husbanl and wife, since they
refuse when called on to deny that inference; and to allow both to
make entries would be contrary to the intent and spirit of the statute.

For the reasons given, the decision appealed from is affirmed. (Fort
Sanders, 14 L. D., 622; Piper v. State of Wyoming, 15 L. D., 03.)

RAILROAD GRAN-INDEMNITY SELECTION-SETTLEMENT RIGHT.

NORTHERN PACIFIc R. R. CO. V. RICHARDS.

An indemnity selection of land occupied by one who at such time had exhausted his
rights under the settlement laws, is not defeated by the subsequent qualification
of the occupant to make a second homestead entry under the act of March 2,
1889.

Secretary Smith to the Contmmissioner of the General Land Ofce, February
(J. I. H.) 8, 1896. (J. L. 21cC.)

I have considered the case of the Northern Pacific Railroad Company
v. J. W. Richards, involving the S. of the NE. 1 and lots 1, 2, and 3,
of See. 13, T. 14 N., R. 4 E., Walla Walla land district, Washington.

The land is within the indemnity limits of the grant to the company
named, and was selected by said company on December 17, 1883. On
September 29, 1885, Richards applied to file preemption declaratory
statement for the land; but his application was rejected because of said
prior selection by the railroad company. He appealed to your office,
which directed a hearing. Atthe hearing the testimony taken showed
that one Philip Cox occupied the land about the time of its selection
by the company; but whether he abandoned it or perfected his entry
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was not clearly shown. Tereupon your office, by letter of February
20, 1895, instructed the local officers to notify Richards that he would'
be allowed sixty days in which to furnish eidence as to the facts
regarding Cox's occupation of the land.

Richards forwarded an affidavit executed by Cox, which was by the
local officers and your office, held sufficient to show that the land was
not subject to selection by, the company on December 17, 1883. From
said decision of your office (dated June 3, 1895), the company appealed.

The substance of said affidavit was that on December 17, 1888 (the
date of the company's selection), and for a considerable period prior and
subsequently to that date, Cox was residing upon and claiming said land;
that about 1866 he resided upon and claimed, for about a year, certain
land in sections 6 and 7, T. 9 N., R. 38 W.. Washington; but whether
he made homestead entry of the land last described he seems uncer-
tain; also that he is a native-born citizen of the United States.

The decision of your office (of June 3, 1895, sura,) states that the
records show that said Cox, on March 21, 1865, made homestead entry
of the E. of the SW. I and SE. of the NW. of See. 6, and NE. 1
of the NW of See. 7, T. 9 N., R. 38 W., Washington; but that said
entry was voluntarily relinquished by Cox, and for that reason can-
celled on March 28, 1867.

Cox says nothing whatever regarding his qualifications as a pre-
emptor.

As Richards is the assailant of the selection of record, the burden is
upon him to show that such selection was invalid.

Your office decision appealed from finds and holds, in substance, that
inasmuch as the second section of the act of March 2, 1889 (25 Stat.,
854), entitled (ox to make a second entry under the homestead law, he
was a "qualified claimant under the homestead laws"; it therefore
holds the company's selection for cancellation, with a view to the allow-
ance of Richards' pre-emption application.

I can not concur in this conclusion.

It is a well established principle that the right acquired by an indemnity selec-
tion is dependent upon the status of. the land at the date of selection (Hastings and
Dakota Ry. Co. v. St. Paul, Minneapolis and Manitoba Ry. Co., 13 L. D., 535, and
many other cases).

The land in controversy was on December 17, 1883, occupied by a
person who at that date appears to have been disqualified to enter the
same, and the land was therefore then subject to selection. Having
been selected, te subsequent act of March 2, 1889, restoring the right
of persons who had previously made entry, simply gave them the right
to enter any portion of the public domain that might be found subject
to entry at the date of application, but did not affect the status of
lands to which the rights of other parties had previously attached.

The decision of your office is reversed, and the railroad company's
selection will remain intact.
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MINERAL PATENT-E RONEOTJS SURVEY-SECOND PATENT.

UNITED STATES V. RUMSEY ET AL.

Ill case of a mineral patent based upon an erroneous survey, a new patent can not
issue without a proper application under a corrected survey; and if the patentee
refuse to surrender the patent, so issued by mistake, and reconvey the land
embraced therein, suit to recover title should be instituted by the government.

Secretary Smith to the Commissioner of the General Land Office, February

(J. . H.). 8, 1896. (P. J. (D.)

The Department is in receipt of your letter ("N") of January 16,
1896, in reference to the Little Nell lode, mineral entry No. 2505, Helena,
Montana, land district, patented to Israel P. Rumsey et al., April 9,
1892.

It appears that the official survey of this lode claim fixed its locus in
sections 19 and 30, township 9 N., range 2 W., whereas subsequent
examination shows this to have been erroneous, and as a matter of fact
it is just one mile north and in sections 18 and 19. This mistake was
made, according to the report of the deputy surveyor, because-

The section corner of township line between township 2 and 3 west, set for corner
between sections 18 and 19, was incorrectly marked, having been marked to represent
the position two miles north and four miles south of the township line, which would
indicate it to be the southwest corner of section 19. This corner was the one from
which I determined the location of the claim above referred to, and accounts for the
improper or erroneous connection line returned in my official survey.

By your office letters of August 10, 1894, November 19, 1894, and
February 1, 1895, the patentees were required to surrender their
patent and reconvey to the United States, when, after correcting the
field notes and plat, making proper notice by publication and posting,
a new patent correctly describing the claim would issue. No response
seems to have been made to these demands by any one shown to have
an interest in the property. I find in the files a letter from one A. S.
ilovey, in which reference is made to your office letter of August 10,
1894, but there is nothing in the letter or the papers to show what, if
any, interest he has in the premises, or what right he has to represent
the parties in interest.

In this letter it is suggested that the owners are willing to surrender
the patent upon assurance that the Department would issue another,
correctly describing the claim. In response to this it is said in your
said letter to this Department: "I doubt the propriety of this course,
however, because of the fact that no notice has ever been given of
application for patent, correctly describing the claim."

There is no way in which the government can grant its patent, except
upon a compliance with the law by those seeking it. The locus of the
Little Nell has never been correctly fixed. This is absolutely required,
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both to keep the records in your office in correct condition, and to
notify others who may have adverse rights in the laud.

I therefore concur in your conclusion that a new patent can not issue
without a proper application under a corrected survey, and that if the
owners will not surrender the patent and reconvey to the United States
the land described therein, a recommendation for suit to vacate the
patent should be made to the Department of Justice.

I would suggest, however, that your office cause notice of this deci-
Sion to be served on the owners of the Little Nell, together with a
demand to surrender the patent and reconvey to the United States the
land described in the patent within a reasonable time. On their fail-
ure or refusal so to do, you are directed to cause certified copies of
such papers as are required to be made, and transmit the same to the
Department for the purpose of laying the same before the Honorable
Attorney-General of the United States, with a recommendation. for
suit to vacate the patent because issued through mistake.

OILAIIOMA TOWN LOTS--SEPA1ATE INTERESTS.

WOODSON ET AL. V. JOHNSON ET AL.

Townsite trustees should not execute deeds for fractional parts of a town lot, but for
the protection of separate interests therein may, onj oint application, deed to the
several parties jointly the entire lot according to their respective holdings.

Secretary Sinith to the Commissioner of the General Land Ofce, February
(J. 1. HI.) 8, 18.96. (P. J. C.)

The land involved in this appeal is lots one and two, block eight,
Lisbon, now Kingfisher, Oklahoma Territory.

The record before me shows that the municipal authorities of Lisbon
issued certificates of lot ownership August 28, 1889, to J. T. O'Donnell
for lot 1, and to 0. L. Seebolt for lot 2, both in block 8, of said town.
These certificates are to the effect that the claimants are "entitled to
the right of ownership and possession" of the lots, " subject, however,
to all future acts of Congress," and the mayor and counsel guarantee
unto their "heirs and assigns quiet and peaceable possession of said
property."
- On August 24, 1889, Seebolt, by a quit claim deed conveyed, for the
expressed consideration of $200, lot 2 to Lucy R. Scott, and oil Septem-
ber 27, following O'Donnell, for the same consideration, transferred to
her lot .

On March 15, 1890, Scott and husband conveyed to J. K. Woodson,
for the expressed consideration of $450, fifty feet off the "west or rear
portion of" said lots, making a piece of ground fifty by fifty feet
square," and on March 18, following conveyed for the expressed con-
sideration of 50j to M. C. Brownlee "ten by fifty feet off of that por-
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tion of lots one and two in block eight lying east of. the portion of said
lots conveyed to J. K. Woodson."

On September 6, 1890, Lucy R. Scott made application for deed "to
board No. three of townsite trustees" for the whole of said lots.

On September 8, 1890, William G. and Alexander C. Johnson made
a similar application for the same lots, alleging that they were the first
and only legal claimants therefor, having settled thereon April 28,1889,
and commenced improvements. On September 10, following John H.
Burnett also made a similar application for the same lots, making sub-
stantially the same allegations.

A hearing seems to have been had between the Johnsons and Burnett
and Scott, but after the testimony had been taken, a compromise was
effected between them, and a quit claim deed, dated February 4, 1891,
is exhibited by which Scott and husband transferred for the expressed
consideration of $1,000, and the grantees assuming the indebtedness
against the improvements, to H. G. Johnson and John H. Burnett said
lots, including all improvements thereon. On the following day, Feb-
ruary 5, Brownlee and Woodson filed separate affidavits, in which they
set forth their purchase of a part of the lots as detailed above, their
permanent improvements thereon, their continuous occupancy thereof,
and the further fact that each had relied on Scott procuring the govern-
ment title to said lots, they each paying their proportion of the expense
attending this; that now, in fraud of their rights, Scott has transferred
all of said lots to Johnson and Burnett. They protest against the
issuance of patent to them, and each makes application to purchase
that part of the lots deeded to each by Scott. On the same day A. C.
Johnsu quit-claimed to W. G. Johnson and Burnett all his right to
the lots.

As a result of the hearing the townsite board decided in favor of the
protestants, and awarded to them the portions of the lots transferred
by Scott. On appeal, your office, by letter o April 9, 1894, affirmed
their action, whereupon the defendants prosecute this appeal, assign-
ing error both of fact and law.

From an examination of the testimony I am satisfied that your office
decision fairly and sufficiently states the facts, and I concur therein.

It may be necessary, however, to refer to the main features i con-
troversy, as the question involved is a new one. The certificates of
ownership to Seebolt and O'IDonnell were issued August 28, 1889, and
in August and September of the same year they conveyed to Scott.
On March 15, 1890, Scott conveyed to Woodson. It is shown that
"early in the summer of 1889, May or June," she erected a house on
that portion of the lot costing from $700 to $1,000, and had been in pos-
session of the same. The conveyance to Brownlee by Scott was March
18, 1890, for the ten foot strip upon which Brownlee had a two story
house ten by twenty-five feet, costing $350 to $400, which was also
built in the summer of 1889. So far as the record discloses there seems
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to have been no controversy between these parties, and that they thus
amicably adjusted their several rights to the lots. Itwas not until the
advent of the subsequent grantees of Scott, under a deed conveying
the lots as an entirety, together with all improvements thereon, that
Brownlee and Woodson had any apprehension of their title. Under the
circumstances they were fully justified, i my opinion, in moving to
protect their rights, and from the testimony it is clear that they are
entitled to their proportion of the lots involved.

A difficulty arises, however, as to the method by which they can
secure title to fractional portions of these lots. It has been recently
decided by the Department i J. F. McGrath et al. (20 L. D., 542), that

the execution of deeds (by the trustees) to fractional parts of surveyed and num-
bered lots, or to lots described by metes and bounds, which did not conform to
the survey, -would be unauthorized, and soon result in interminable confusiou and
mischief.

This expression of opinion as to the right of the trustees to convey
fractional parts of lots would'seem to be conclusive, and to require the
trustees to give deeds by what may be termed, for the purposes of this
discussion, the legal subdivisions; that is, for lots as an entirety.

In view of this authority the decisions below, holding that deeds
shall issue to each party for the portion found to belong to each, must
be modified. It seems to me, however, that there can be no objection
to requiring the parties hereto to make a joint application for deed, and
that the trustees may make a deed to them jointly for said lots. This
method would enable the parties, if they cannot amicably settle their
proportionate rights to the land, to go into the local courts and have
it properly adjusted.

The order will therefore be that the parties hereto, Josephine K.
Woodson, Mary C. Brownlee, William G. Johnson, and John I. Bur-
nett, shall, within sixty days from receipt of notice of this decision,
make joint application for deed to lots 1 and 2, block 8, Kingfisher,
Oklahoma, each paying for the land according to their holdings under
,this judgment; that is, Woodson fifty by fifty feet, Brownlee ten by
fifty feet, and Johnson and Burnett the remainder of said lots, and
the trustees shall make one deed to the parties, describing the land
and conveying to the parties according to their respective holdings.

Your office judgment is therefore thus modified.
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PRIVATE LAND CLAIM-SURVEY-DECREE or CONFiRmATION.

MARTINEZ ET AL. V. THE UNITED STATES.

The instructions for the survey of a confirmed private claim must. follow in terms
the decree of confirmation. The Department may determine on appeal whether
such instructions are in conformity with the decree, but it can not review the
action of the court in the matter of fixing the boundaries of said claim.

Secretary Smith to the Commissioner qf the General Land Office, February
(J. I. H.) 8, 1896. (W. M. B.)

Julian A. Martinez, et at. appeal from your office decision of June
7, 18.94, and that of July 19, 1894, reaffirming said former decision in
the case of said plaintiffs against The United States, wherein your said
office, for reasons therein contained, refused to approve supplemental
special instructions issued by the surveyor-general under contract
No. 280, dated April 26, 1894, awarded to United States deputy sur-
veyor Sherrard Coleman for the survey of the Arroyo ilondo land
grant (reported No.-150, office docket United States court of private
land claims, No. 5) situate in Taos, County, Territory of New Mexico, as
confirmed by decree of said court, sitting at Santa Fe, in aid for said
Territory.

The contracting deputy surveyor having reported to the surveyor-
general, after an examination in the field as to the true locus of the
boundary calls of this grant as given in the original instructions for
the survey thereof, that it was impossible to make a survey of the
granted land under said instructions, asked that supplemental special
instruction be given in order that the said survey might be properly
and correctly executed.

Upon drafting and submitting, by the surveyor-general, to your
bffice, for approval, such instructions, your said office declined to
approve the same, holding in referred to office decision of June 7, 1894-
embodied in letter of same date to the surveyor-general-that:

It, is . . . . clearly evident that the power to issue supplemental special
instructions to deputy Coleman directing him to execute the survey of the Arroyo
Hondo grant in any manner which is not in strict compliance with the decree of con-
firmation describing the boundaries of said grant does not lie with you or this office;
consequently the supplemental special instructions issued by you to deputy Coleman,
wherein he is directed in fact to execute said survey in direct contravention of the
terms of the decree of confirmation, cannot be legally approved.

It is also apparent, from the terms of the act (March 3,1891,26 Stat. 358, section 10)
referred to, that although the boundaries of the Arroyo Hondo claim are found to be
erroneously described in the decree of confirmation, the power to correct said errors
of description lies wholly with the court wherein the decision was rendered.

Plaintiffs assign as errors of your office in disapproving the said
supplemental special instructions by the surveyor-general to Deputy
Surveyor Coleman, as followsto wit:

I. Because the said supplemental instructions were correct and described the
boundaries of the said grant as given and set out in the decree of confirmation of
the said grant.
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II. Because the boundaries of the said grant as described and set out in the decree
of confirmation were correct, and in exact compliance with the boundaries and calls
given in the original expedieete of the grant.

III. Because the said supplemental special instructions should have been ap-
proved, and the survey made in accordance therewith so that persons wishing to
make objection might have done so, and then the plaintiffs would have had the
opportunity to answer any objections before the court, as provided for by the act of
Congress under which the court approved the grant.

IV. Because the Honorable Commissioner held that the original special instruc-
tions described the boundaries of the grant as they appear in the decree of confirna-
tiou, whereas they are incorrect, because they do not describe the boundaries as
they are in the decree.

V. Because the United States court of private land claims fixed and designated
the boundaries in the decree after full hearing of the case and testimony, and the
Commissioner of the General Land Office has no power or authority to change the
same after final decree of confirmation, as in this case.

The primal question hiiich presents itself for considejation is: whether
the referred to supplemental special instructions fail-"in any man-
ner"-to conform to, or are " not in strict compliance with the decree of
confirmation describing the boundaries of said grant", and wherein,
if in any manner, the original special instructions approved by your
office are in non-conformity therewith.

To reach that end it will be necessary at this place to set out the
material or that portion of said decree respecting the bondaries, or
more properly speaking the boundary calls, of the giant, which is in
words following:

That the title and claim of said complainants and the other heirs, descendants and
successors in interest and title to the original grantee Nerio Sisneros and the forty-
four families with him in and to the following tract of land namely-a tract of land
in said county of Taos bounded on the north by the land mark of the settler Pablo
Cordova, and on the south by the mouth of caflon of the Arroyo Hondo and the land
mark of Pablo Lucero, and on the east by the ridge of the mountain, and on the
west with the brow of Arroyo Rondo, consisting of twenty-four thousand acres, be
and the same is hereby established and confirmed in them, their heirs, successors and
assigns forever.

The surveyor-general in his letter to Deputy Coleman, under date of
May 25, 1894, embodying supplemental special instructions for survey
of the grant in question, states:

It now appears from your communication dated May 22, 1894 (a copy of which is
hereto attached), that from a personal examination in the field, and from testimony
submitted to you in relation to the boundary calls of said grant, that you find it im-
possible to make a survey of the same according to the special (original) instructions
issued on March 26, 1894, and you ask for new instructions for the survey of said
grant.

In view of the fact that you do not find the boundary calls of said grant located
as they were supposed to exist in the field at the time that the special (original)
instructions of March 26, 1894 were issued for the survey of said grant, I therefore
issue the following supplemental special instructions for your guidance in the execu-
tion of the survey of said grant, to wit:

It appears from your said communication and from the statement of boundaries,
that the north boundary of this grant should be established through the "land mark
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of the settler Pablo Cordova"; that the south boundary should be established at the
mouth of the "Canon of the Arroyo Hondo", and through the landmark of Pablo
Leero"; that the east boun dary should be established along the "-ridge of the moun-
tain; " and that the west boundary should be established along the "brow of the
Arroyo Hondo."
- Yon are therefore instructed in the execution of this survey to proceed to the " brow
of the Arroyo Hondo" which is the west boundary call of said grant, and at a
point on the south side of said arroyo you will establish the beginning and S. W.
corner of the survey of said tract as directed in the manual of surveying instruc-
tions of 1890; thence in an easterly direction to the "land mark of Pablo Lucero ";
thence in an easterly direction to a point in the "mouth of the Canon of the Arroyo
Hondo" on the south side thereof; thence in an easterly direction to the "ridge of
the mountain", which is designated in the decree of approval and confirmation as
the east boundary call of said grant, at which point you will establish the S. E.
corner of said tract; thence in a northerly direction, following the "ridge of the
mountain" to a point on a line in an easterly and westerly direction throngl the
"land marik of Pablo Cordova", at which point you will establish the N.E. corner
of said tract; thence in a westerly direction to the "land mark of Pablo Cordova";
thence in a westerly direction to the brow of the Arroyo Hondo, at which point
you will establish the N. W. corner of said tract; thence in a southerly direction
along the "brow of the Arroyo Hondo" to the place of beginning.

The decree of confirmation named five well known and definitely
ascertained land marks, or boundary calls, of this grant, and desig-
nated no more, doubtless, for the reason that a greater number were
not known to exist, or mentioned in the grant. Be that as it may, but
still while it is true that the original special instructions, approved by
your office for the survey of the graint, described these said land marks)
or boundary calls precisely as they are described in the decree of the
court, yet a very material and serious error was made in those instrLc-
tions in fixing or locating the situs of the boundary call selected as the
beginning or starting point in the proposed srvey, as follows, to-wit:

- You (deputy surveyor) are therefore instructed in the execution of this survey,
to proceed to "the mouth of cation of the Arroyo Hondo," which is one of the
boundary calls, and which evidently means the mouth of the Arroyo Rondo, where
the-same empties into the Rio Grande del Norte, at which point you will establish
the beginning of the survey of said tract by setting and marking the beginning and
S. W. corner of said survey.

The court in its decree did not Un dertake to give the relative locations
of the boundary calls, and for the original instructions to locate the
boundary call, designed as the starting point in the survey, some miles
distant east, from the real situs constituted an error sufficiently grave
to render the survey made in accordance therewith defective and inac-
curate, and which-would necessarily cause the survey to embrace land
not intended to go to the grantees. With respect to the locus of said
boundary call appellants state that:

The impression has existed with some, and no doubt did with the serveyor-general
when he gave his original special instructions, that the boundary call " the mouth
of the catiou of the Arroyo Rondo" meant the junetion of the Arroyo Hondo and the
Rio Grande; this is an error as it (the point of coufluence of the two above named
streams) is some seven miles west from the point given as one (Pablo Lucero) of the
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south boundary calls in the decree, and which appeared in evidence when the grant
was confirmed.

By reference to the sketch map, or diagram, of the granted lands-
hereto attached and marked exhibit "A"-it will be observed that "the
mouth of the Cafion of the Arroyo Hondo" is situate upon the land
included in the grant as confirmed by the court at a point indicated by
the letter "B", being several miles distant east-instead of west-of
the other south boundary call described as Pablo Lucero, the relative
position of which to the other south boundary call is indicated by the
letter "C" I upon the sketch map.

Notwithstanding the fact that the relative locations of the five
boundary calls-the one to the other-does not appear in the decree of
confirmation, still it is clear that the boundary call "the mouth of
calion of the Arroyo Rondo", is not at the point of confluence of the
Arroyo Rondo and the Rio Grande del Norte, but is at the point
where the Arroyo Hondo comes out of the mountain at the western
terminus or extremity of the caion, and necessarily is where the said
cafion ends and coincidentally terminates with the mountain, or the
spur or foot hill thereof.

The court designated "the brow of the Arroyo Rondo", which evi-
dently means the brow of the Arroyo ondo hill, as the western
boundary call, and consequently the Rio Grande cannot be the western
boundary of the grant, s seems to have been at first supposed by the
surveyor-general as would appear from his original special instructions,
since a portion of the Calon de los Mestenos lay between the western
boundary of the grant in question and the said river.

It appears that your office did not only refuse to sanction the execu-
tion of this survey under the supplemental instructions for the reason
stated, but for the further reason of alleged error on the part of the
court i describing the boundary calls of the grant, as evidenced by
your office decision in the following words:

There appears to be no doubt that the boundaries of the grant as described in the
decree, are erroneous and that the deputy cannot execute the survey of the grant
under his instructions by reason of existing errors in the description of said bound-
aries.
.It 'is also apparent, from the terms of the act (March 3, 1891,) referred to, that

although the boundaries of the Arroyo Hondo claim are found to be erroneously
described in the decree of confirmation, the power to correct said errors of descrip-
tion lies wholly with the court wherein the decision was rendered.

You are therefore instraote to notify Deputy Coleman to suspend frther opera-
tions in the survey of the Arroyo Hondo grant under the special instructions orig-
inally issued to him under contract No. 280; and you will also notify the U. S. court
of private land claims of the inability of the contracting deputy to execute said
survey by reason of the erroneous description of the boundaries of said grant, as
embodied in the decree of confirmation.

It is. competent for your office to determine whether the special
instruction issued for the survey of a land grant confirmed by the court
of private land claims are in conformity with the decree of the court,
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but your said office can no more review the action of that court for the
purpose of declaring the same erroneous in any particular, than it can
correct any supposed error therein. 

There seems to be considerable controversy over the eastern boundary
of the grant as fixed by the court, and it further appears from the record
that the court was petitioned to reconsider its former action and change
its finding-reached after two hearings had in the case-with respect
to the location and description of this boundary call of the grant.

The record shows that at the April 1894 term, of the court wherein
a final decision was rendered in the case-more than a year prior
thereto-a motion, based upon allegations of error in the decree of con-
firmation relative to erroneous description of said boundary call, was
made to set aside the said decree, and to reopen the case for the pur
pose of correcting the stated error, which motion was overruled after
being fully argued on both sides, and all objections to the decree hav-
ing been fully considered by the court, without disturbance of its
previous action.

By reference to sketch map, exhibit " A", it will be seen that the
land mark "Pablo Cordova"-the north boundary call of the grant-
is indicated thereon by the letter "A"; the land mark " the mouth of the
Arroyo ilondo cafion-one of the south boundary calls-by the letter
" B "; the land mark " Pablo Lucero "-the other south boundary call-
by the letter 'IC"; the ridge of the mountain"-the east boundary
call-by the letter " D "; and the "brow of the Arroyo Hondo "-the
west boundary call-by the letter "E ".

Now the locus of the said boundary calls, in each particular instance,
as given or fixed in the original special instructions, was not in con-
formity with, or rather do not correspond to, the locus of said boundary
calls as they were found to exist and located by the deputy surveyor
from testimony taken in the field, and as the real situs thereof has
herein been shown; but the supplemental special instructions are found
to be in strict conformity therewith, and no way in contravention
thereof, so far as I am able.to understand the matter, and should have
been approved.

Your office, as is shown by the record, was not advised at the time
of its decision of June 7, 1894, that the attention of the court had
already been called to the alleged errors which your office directed
should be done, and that the court had considered the errors assigned
and refusing to recede from its former action in such particular, reaf-
firmed its final or former decision, but your said office was informed as
will appear from the evidence furnished by exhibit hereto attached
marked "D" of the action of the court in the matter prior to your
office decision of July 19, 1894, reaffirming its former decision.

This Department may, upon appeal to it, determine the question as
to whether any specified instructions issued for the survey of a land
grant confirmed by the court of private land claims are or are not in
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conformity with the decree of confirmation, as has herein been done,
but it cannot review the action of that court for the purpose of pro-
nouncing the decree of said court erroneous in matters over which it
has sole jurisdiction.

Upon the execution of the survey under consideration the court is
authorized under provision contained in paragraphs two and three of
section ten of the act of March 3, 1891, to consider and pass nipon such
objections as may be made to the survey, with power to correct any
error that may appear therein as the result of any mistake of the court
in locating and describing the boundary calls of the grant. It may
sometimes happen, such a thing is possible, that the execution and
return of the survey of a grant confirmed by the court, would furnish
valuable evidences with respect to the boundary calls thereof which
was-not otherwise accessible to or obtainable by the court, in the light
of which it could shape and govern its action i the final adjustment
of such grant.

In view of the facts as they appear of record and above related, and
the views herein expressed, I can reach no other conclusion than that
the only alternative left your office, nder the circumstances of the
case, is to direct a survey to be made, at the earliest practicable mo-
ment, of this grant under the supplemental special instructions here-
tofore issued by the surveyor-general, or such special instructions as
may be deemed advisable, provided they are in conformity with and
not in contravention of the decree of confirmation, and it is so ordered.

The decisions of your office above referred to are hereby reversed.

HOMESTEAD ENTRY-PRELIEINARY AFFIDAVIT.

THOMPSON ET AL. v. GREGORY.

The validity of an entry is not affected by the fact that the preliminary affidavit is
executed before the land is formally declared open to entry, where, prior thereto,
the land in question was restored to the public domain by an act of Congress.

Secretary Smith to the Commissioner of the Generat Land Office, February
(J. I. HE.) 8, 1896. (F. W. C.)

I have considered the appeals filed on behalf of F. P. Thompson and
Lars J. Klippen from your office decisions of March 13th and April
26th, 1895, denying their applications to contest the homestead entry
of James F. Gregory, made February 23, 1891, covering the S. W of the
SE. and S. of SW. i, Sec. 27, T. 49 N., R. 10 W., Ashland land
district. Wisconsin.

This land is a part of that appertaining to the grant for the uncon-
structed portion of the Wisconsin Central Railroad, which was forfeited
and restored to the public domain by the act of Congress approved
September 29, 1890 (26 Stat., 496).
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rnder orders issued by your office, a published notice of the resto-
ration was given, and entries were not accepted until February 23, 1891.

On that day Gregory made homestead entry as before stated.
Same day Klippen tendered homestead entry for part of the land

included in Gregory's entry, alleging settlement thereon in May, 1890.
This application was rejected for conflict with the entry by Gregory,
and Klippen then filed a contest against Gregory's entry, alleging prior
settlement, residence and improvements, and claiming a preferred right
of entry under the second section of the forfeiture act.

Thompson on February 23, 1891, also applied to make entry of the
land covered by Gregory's entry, which application was rejected for
conflict, and on March 19th following he also filed a contest against
Gregory's entry, alleging prior settlement.

Hearing was duly held upon these contests, and upon the record
made the local officers recommended that they be dismissed.

Your office decision upon said contests sustained the recommenda-
tion of the local officers, and Thompson and Klippen appealed to this
Department.

Said appeals were considered in departmental decision of May 21,
1894 (not reported), in which it was held that neither Thompson nor
Klippen gained any rights superior to Gregory under their settlements
and residence as alleged.

A motion was filed on behalf of Klippen for a review of said decision,
but said motion was denied December 26, 1894.

From the record now before me it appears that on September 1, 1894,
Thompson filed a second contest against Gregory's entry, alleging-

1. That said homestead entry is illegal for the reason that it is not founded upon a
good and sufficient homestead affidavit, but upon an affidavit executed February 21,
1891, whereas the land described did not become subject to entry until February 23,
1891.

2. That said homestead entry was fraudulently allowed by the then register and
receiver of the U. S. Land Office, acting in collusion with one Arthur Osborne, the
business partner of said receiver.

3. That the said Gregory has since the allowance of his said homestead entry
wholly failed to reside upon and cultivate the land embraced therein, and has for
more than six months prior hereto failed to reside upon said land.

On January 8, 1895, Klippen also filed a second contest against
Gregory's entry, alleging-

That he has known said land since May 10th, 1890; that he has been on said land
making the same his home ever since May 10th, 1890, and often inspected each of its
legal subdivisions, and personally knows that neither the homestead claimant, James
T. Gregory, nor any other person has a legal residence, or settlement, on said tract,
except himself. And afflaut further says on personal knowledge, that the sworn
statements of said James T. Gregory and his witnesses at his said final proof, as to
residence or settlement of said James T. Gregory, on said tract of land at any time,
since May 10th, 1890, are in all essential particulars false and untrue, and said final
proof is fraudulent.
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These applications to contest were considered in your office letter of
March 13, 1895, and denied.

In denying that filed by Thompson, it was held that the first ground
of contest, viz., that attacking the validity of Gregory's homestead
affidavit. will not be investigated because in departmental decision of
December 26, 1894, denying a motion filed for the review of depart-
mental decision in the case of La Chapelle v. Ross, te same question
was considered and similar affidavit to that made by Gregory was held
to be good.

In the decision referred to, which was not reported, it was held on
the authority of the decision in the case of McKernan v. Baily (17
L. D., 494), that land having a like status to that here involved, was
restored to the public domain by the passage of the act of September
29, 1890 (supra), and that any affidavit executed subsequently to that
date must be held to be valid.

The land was therefore held not to be in the same condition as that
involved in the case of Smith v. Malone (18 L. D., 482), and for that
reason the ruling made in the last named case was held not to apply.
To this extent your office decision is affirmed.

The reason assigned for denying the application upon the second and
third grounds, is that-

Thompson's allegations are corroborated upon actual knowledge as to the charge
relative to the entryman's homestead affidavit, and upon information and belief as
to the other charges .The allegations in Thompson's contest affidavit
based upon information and belief, are not sufficiently alleged to warrant an investi-
gation. Patterson v. Massey (16 L. D., 391).

The corroborating affidavit accompanying Thompson's affidavit of
contest is as follows:

Personally appeared before me Alden R. Batson and John O'Reilly, who being duly
sworn depose and say, each for himself, that he has read the foregoing affidavit of
Frank P. Thompson, that be is well acquainted with the facts therein stated, with
respect to the date of the execution of said James T. Gregory's homestead affidavit,
and with respect to his failure to reside upon the land claimed by him as a home-
stead, and know them to be true; and that as to these averments made upon informa-
tion and belief concerning the collusion between R. C. Heydlauff and Arthur Osborne
they are true to the best of his information and belief.

It will thus be seen that the charge of abandonment was duly cor-
roborated.

After this contest had been filed Gregory offered proof, against the
acceptance of which Thompson protested and asked for a hearing upon
his contest filed in September, 1894.

This was forwarded to your office, together with the contest affidavit,
without action, the local officers believing it was questionable whether
the receiver was qualified to take action in the matter, inasmuch as
the defendant is one of the receiver's official bondsmen.

Your office letter "4 A" of January 9, 1895, advised the local officers
that the receiver was not disqualified, and instead of retur g the
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affidavit of contest for proper action it was considered by your office in
connection with a prior application made by Thompson to enter this
.land.

It is clear that the case between these parties before considered by
this Department in nowise involved Gregory's compliance with law.

In the affidavit filed by Thompson in September, 1894, it is charged
that Gregory had wholly failed to reside upon and cultivate the land,
and had, for more than six months prior thereto, failed to reside thereon,
and in the affidavit filed by Klippen, it is further charged that Gregory's

.final proof is false, untrue and fraudulent.
The affidavit of contest filed by Thompson on September 1, 1894,

seems to contain a sufficient charge of abandonment to warrant the
ordering of a hearing thereon, and your office decision denying the same
is reversed, and the papers herewith returned, and you will instruct the
local officers to issue notice under Thompson's contest upon the charge
of abandonment and proceed with the same as in other cases made and
provided. Action upon the charges contained in the affidavit filed by
Klippen will be suspended to await the result of Thompson's contest.

PRACTICE-RULE TO SHOW CAUSE-BUR1EN OF PROOF-COSTS.

WEBB vr. DAVIS.

Where an intervening etryman is called upon to show cause why his entry should
not be canceled, and the right of a prior adverse claimant under a homestead
declaratory statement recognized, the burden of proof is upon said etryman,
and the costs in such proceeding should he taxed in accordance with rule 55 of
practice.

Secretary Smith to the Oommissioner of the General Land Offce, February
(J. I. H.) 8, 1896. (C. J. W.)

October 17, 1893, Jeremiah Webb filed homestead declaratory state-
ment No. 128 for NW. of Sec. 31, T. 20N., iR. 3 W., I. M.

October 25, 1893, John F. Davis made homestead entry No. 2855 for
the same land.

November 6, 1893, Robert J. Webb applied to make a homestead
entry under his said filing No. 128. His application was accompanied
by the usual affidavits and one in addition thereto in which he explained
the apparent difference in the name in which the filing was made, and
the one in which the application was made, and showing that they
meant the same person.

On January 8, 1894, the register issued notice to Davis requiring him
to appear and show cause why his entry should not be canceled, and
that of Webb be allowed. At the time designated the parties appeared
and Davis on his motion, was made a party defendant.

Webb submitted testimony on the subject of his settlement on, and
improvement of, the land, on the first day, and closed.

10332-VOL 22--8
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On the following day he was required before the case proceeded, to
deposit fifteen dollars to defray the costs of taking further testimony.
Webb declared himself unable to make the deposit at that time, where-
Upoll Davis moved the dismission of the case for want of prosecution,
which motion was sustained. Webb appealed, and on September 20,
1894, your office affirmed said decision.

On November 1, 1894, Webb appealed from your office decision
alleging error in holding that he was a party plaintiff and bound for
the costs of Davis' testimony, and in holding that he (Webb) had not
shown that he was the same person who made the soldier's declaratory
statement.

The affidavit of Webb explanatory of the apparent discrepancy in
the names in which the filing, and the application to enter were made,
shows that Webb, who makes this application, is the soldier and iden-
tical person who filled the declaratory statement. This affidavit is
prima facie true; completes the record, and entitled Webb to make
entry unless Davis contests the truth of his showing. Davis was called
upon to show cause why his entry should not be canceled and Webb
allowed to transmute his filing to a homestead entry. The brden was
upon Davis to show some fact which would defeat Webb's right to
enter, and he would necessarily occupy the position of a plaintiff in
making such showing. It was error to require Webb to deposit money
to pay for taking further testimony, especially when he was not offer-
ing or asking for further testimony. If the hearing bad proceeded, the
costs of further testimony should have been taxed in accordance with
rule No. 55 of practice. The record as it stands makes a prima facie
case in favor of Webb, which requires the cancellation of Davis' home-
stead entry, and that Webb be allowed to make entry, unless Davis
shows affirmatively some lawful reason why he should not be so allowed.

Your office decision is reversed and the case remanded for further
hearing, and Davis is allowed thirty days from notice of this decision
within which to introduce testimony if he desires to do so at his own
cost, and failing to do so, his entry will be canceled and Webb's appli-
cation allowed.

HOMESTEAD ENTRY-PRELIMINARY AFFIDAVIT-EQUITABLE ACTION.

MICHIEL LEAHY.

The preliminary affidavit (form 4-102 b) should be executed within the district
in which the land is situated; but where not so made, an entry may be equitably
confirmed for the benefit of a purchaser whose good faith is apparent.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. H.) 8,1896. (C. W. P.)

The land involved herein is the S. i of the NE. t, the NW. J of the
NE. -IL and the NE. of the NW. J of section 17, T. 28 N., B. 27 E.,
Waterville land district, Washington.
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It appears that, by your office letter, dated June 20, 1894, the pre-
emption cash entry, No. 475, made on January .21, 1893, by Michael
Leahy for said land, was suspended, and preliminary affidavit (form 4-
102 b) required, and that on July 14, 1894, the local officers transmitted
the affidavit of Dennis J. Leahy to the effect that he had purchased the
claim of Michael Leahy, who had left the country, and was now resid-
ing in Kilrain, Province of Quebec, Canada.- In his affidavit it is stated
that he had known Michael Leahy for twenty-seven years past, and
knew that, previous to making proof, he had not filed for or entered
upon, any tract which, with that covered by his preemption entry,
would make more than three hundred and twenty acres, and he asks
that his affidavit, thus presented, may be accepted as a compliance with
the requirements of your office.

By your office letter of Aunkst 14, 1894, you refused to accept the
affidavit of Dennis J. Leahy in these words:-

You are advised that the affidavit in question cannot be subscribed to outside
of the land district in which the land is situated (William K. Short, 18 L. D., 232),
nor does authority exist for accepting such, made by a party other than the claimant
himself.

Therefore you are directed to notify the claimant that he is hereby allowed sixty
days within which to furnish the affidavit taken in the Waterville district. In
default of compliance herewith the entry will be canelled.

Michael and Dennis J. Leahy appealed to the Department, and with
their appeal filed an affidavit (form 4-102 b) executed by Michael Leah 
before a notary public at the village of Huntingdon in the county of
lluntingdon, in the province of Quebec and the Dominion of Canada.

This affidavit can not be received because made outside of the land
district in which the land is situated (William K. Short, supra); but in
the absence of any adverse claim, if the proof of the purchase and of
the good faith of the purchaser be satisfactory, I think the entry should
be referred to the board of equitable adjudication (Charles Lehman,
8 L. D., 486).

The decision of your office is modified accordingly.

OKLAHOMA TOWN LOTS-EVIDENCE OF OCCUPANCY.

JOHN C. ROWLAND.
A duly verified and recorded application for the registration of a town lot claim,

wherein occupancy and improvement are alleged, constitutes such "paper evi-
dence " of occupancy as the statute contemplates, and may be accepted for such
purpose, in the absence of any adverse claim or protest.

Secretary Smith to the Commissioner of the General Land Office, February
(J. 1. H.) 8, 1896. (E. B. W.)

On the 8th of November, 1893, John C. Rowland, above named,
applied for deed to lot 11, of block 20, in Enid, Oklahoma. His appli-
cation was rejected by the trustees, one of them dissenting in his favor,
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and he appealed to the Commissioner. On the 1th of November,
1894, the Commissioner affirmed the decision of the trustees, and the
applicant appealed to the Secretary.

The record shows that on the 19th of September, 1893, J. N. Turner
filed with the recorder of deeds for the county a verified application
for registration of claim to the lot, and that the same was recorded.
In this application Turner alleged that he made settlement on the lot
on the 16th of September, 1893, which was the opening day of that
part of the Territory; that he had made good and substantial improve-
ments on the lot, and resided on it continuously since making ettle-
ment.

The townsite entry was made on the 11th of October, 1893.
Sixteen days later, the 2th of October, 1893, Turner assigned his

right to the lot to Newton Burwell, and on the 8th of November, 1893,
Burwell assigned to Rowland. Tese assignments were in writing on
the said application for registration.

I In his application for deed Rowland alleges Turner's registration of
settlement and claim, the assignments aforesaid, and also that he had
taken possession and then occupied the lot.

In the Commissioner's decision he says:

After carefully considering this case I must conclude that the occupancy of Turner
was not such as is contemplated by the townsite law. He made affidavit that he
resided on the lot from November 16 to 19, 1893, but there is nothing to show that
he was occupying the lot at the date of townsite entry. . . . . . The "papers"
filed cannot be accepted as sufficient evidence of "possession under claim of owner-
ship," as contended. The . . . . decision of (the trustees) is affirmed, and
Rowland's application is rejected.

It is provided in section 2 of the act of Congress of May 14, 1890
(26 Stat., 109), that

any certificate or other paper evidence of claim duly issued by the authority recog-
nized for such purpose by the people residing upon any townsite . . . shall be
taken as evidence of the occupancy by the holder thereof of the lot or lots therein
described, except that where there is an adverse claim to said property such certifi-
cate shall only be prina facie evidence of the claim of occupancy of the holder.

Turner's application for registration of his claim, alleging settlement,
improvement and occupancy, having been recorded in the office of the
recorder of deeds, it constitutes such paper evidence as is contemplated
by this statute, and as there is no adverse claim, and no protest from
the town of Enid, it must be accepted as evidence of his occupancy at
the date of the townsite entry. His assignment to Burwell was not
made until after the townsite entry.

The decision of the Commissioner of the General Land Office is
reversed, and the trustees will be directed to make deed to the applicant.
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RAILROAD 1LAND-SECTION 8, ACT OF SEPTEMBER 29, 1890.

MOORE tt. MOCUIRE.

One claiming the status of a licensee on railroad land, by virtue of settlement-thereon
under circular invitation of the company, must show that he has made applica-
tion to the company for the right of occupancy or purchase.

Secretary Smith to th e Oommissioner of the General Land Office, February.
(J. -H.) 8, 1896. (F. W. C.)

I have considered a petition filed on behalf of Edwin Moore for recon-
sideration of departmental decision of November 5, 1895 (21 L. D., 392),
in the case of Edwin Moore v. Philip McGuire, involving the E. J SE. I,
SW. J SE. 4 and SE. J SW. 1, Sec. 33, T. 14 S., R. 7 E., San Francisco
land district, California, in which departmental decision of October 20,
1893, in said case was recalled; and vacated and your office decision
denying to Moore the right to purchase said land under the provisions:
of section 3, of the act of September 29, 1890 (26 Stat., 496), was
affirmed.

This petition is in the nature of a motion for re-review.
Under the authority of the decision of this Department in the case

of Eastman v. Wiseman (18 L. D., 337), your office decision of October
20, 1893, denying Moore's claimed right of purchase, was reversed by
departmental decision of June 1, 1895 (not reported).

For the review of said decision a motion was filed on behalf of
McGuire, and in departmental decision of November 5, 1895 (supra),
the decision of October 20, 1893, was recalled, as before stated, for the-
reason that it was shown that Moore did not apply to the company
until July 22, 1889.

The third section of the act of September 29, 1890 (supra), grants
the right to purchase any of the lands forfeited by the first section of
said act, to qualified persons who

are in possession of any of the lands affected by any such grant and hereby resumed
by and restored to the United States, under deed, written contract with, or license
from, the State or corporation to which such grant was made, or its assignees,.
executed prior to January first, eighteen hundred and eighty-eight.

In the case of James C. Daly, on review (18 L. D., 571), it was said:
The D)epartment has held, in the case of Eastman v. Wiseman (18 L. D., 337-

syllabus), that the provisions of said section three "extend to one who takes pos-
session of and improves lands under the circular invitation of the company, and in:
accordance with said circular applies to purchase said lands of the company." But,
Daly does not show, as was shown in the case cited, that he ever applied to purchase
the land now in question. In that case the applicant received a postal card inform-
ing him that his application had been received, stating (inter alia) that bona fide
settlement, or improvement of such character as would be evidence of his inten-
tion to purchase, was necessary before any right by virtue of hip application could
be obtained.; and this postal card was held to be, by implication, a license to take
possession of the land.
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It was upon this construction that it was held- that Moore was not
entitled to purchase under the 3rd section of the act of September 29,
1890 (supra), because he did not apply to the company until after Janu-
ary 1, 1883.

In the petition now under consideration it is urged that-

The Daly decision and the Eastman v. Wiseman decisions are undoubtedly correct
holdings under the requirements of the Northern Pacific Railroad circulars, and a
license could not exist there without written notice of settlement to the railroad com-
pany. They were required to file this notice and to agree to enter into a contract
to purchase within ninety days from notice from the company that the price was
fixed. See Eastman v. Wiseman (18 L. D., 339) where the N. P. R. R. Co., circular is
set out and the Secretary's holding at bottom of page 340 that such filing was imper-
ative.

We respectful]y suggest no such requirements were made by the Southern Pacific
Railroad Company and hence we say and suggest that where the circulars and require-
ments are so entirely different in their conditions and where the Southern Pacific
Railroad Company's circular of invitation and instructions contained no such imper-
ative requirement, is it, we suggest, correct to decide applications under Southern
Pacific's claimed licenses under Northern Pacific Railroad Company's requirements?
Each had its circular. Each its requirements; and as to what constitutes the license
of each railroad, should, we suggest, be governed by local circulars, invitations, sur-
roundings and decisions of tribunals where the matter has been passed upon..

; Accompanying the petition is a copy of the circular issued by the
Southern Pacific R. R. Co., dated June 1, 1877.

The 4tlL and 5th sections of said circular read as follows:

See. 4. Settlement before Patent.-The company invites settlers to goon the lands
before patents are issued or the road is completed; and intends, in such cases, to sell
to them in preference to any other applicants, and at prices based upon the value of
the land without the improvements put upon it by the settlers. It makes no definite
contract with any individual upon this basis, but it treats all fairly. It will not sell
to somebody else, merely because the latter offers a higher price. It will not sell to
any one laud that may be required by it for railroad purposes, such as places for
depots, stations, etc., or for town sites.

See. 5. Land Policy of Company.-The policy of the company has always been, and
is now, to encourage the settlement of its lands in small tracts, by persons who will
live on and cultivate them. To this end settlers are invited to make applications to
buy and to occupy and put to use the vacant lands until such time as they shall be
ready for sale. If the settler desired to buy, the company gives him the first privi-
lege of purchase at the fixed price, which, in every case, shall only be the value of
the land, without regard to the improvements. It must be understood that the
application of a speculator, or of a person who does not improve or occupy the land,
will not, although received first. take precedence or priority of that of the settler
whose application may, perhaps, be filed last of all. The actual settler, in good
faith, will be preferred always, and the land will be sold to him as against every
other applicant. The company also wishes it to be known that a mere application
to buy land, unaccompanied by actual improvement or settlement, confers no right
or privilege which should prevent an actual settler from taling it, if vacant, into
possession, and cultivating and improving it.

When there are two or more applicants for the same tract of land, an adjudication
of their respective claims will be made by the land agent, upon due notice given to
the parties, and the right to buy, at the graded price, will be awarded to the appli-
cant who shall be deemed to have the most equitable claim.
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It is very plain to me that an application is contemplated by this cir-
cular where the party desires to occupy or buy of the company.

Without such application the company would have no means of know-
ing the exact tracts desired or claimed by each particular settler.

From a review of the matter I can see no good reason to reconsider
departmental decision of November 5, 1895, and the same is adhered to
and the petition, which is herewith enclosed for the files of your office,
is denied.

TOWNSITE ENTRIES IN ALASKA.

ORDER.

Amending Paragraph 24, Regulations of Jutne 3, 1891.

DEPARTMENT OF THE INTERIOR,

G ENElAL LAND OFFICE,

Washington, D. C., May 6, 1895.
It is hereby ordered that paragraph 24 of Regulations of June 3,

1891, 12 L. D., 583, to carry into effect certain provisions for allowing
townsite entries in Alaska be and the same is hereby amended by strik-
ing out the words " the governor, judge of the district court, and mar-
shall of the Territory of Alaska are constituted a hoard and it is
hereby made a part of their official duties," in the tenth, eleventh and
twelfth lines thereof, and inserting in lieu thereof the words "such
employe or employes of the Government as shall be designated or
detailed for that purpose shall constitute a board whose duty it shall
be" so that said paragraph, when so amended, shall read as follows
to wit:

24. The fee-simple title to certain real estate in the towns of Sitka and Kodiak
was conferred under Russian rule upon certain individuals and the Greek Oriental
Churob, and confirmed by the treaty concluded March 30, 1867, between the United
States and the Emperor of Russia (15 Stat. at Large, 530); other real property is
now held and occupied by the United States in several of the Alaska towns for school
and other public purposes; while it is perhaps desirable that still other lots or
blocks in those towns that take advantage of the provisions of said act, should be
reserved.to meet the futnre requirements for school purposes, or as sites for Govern-
ment buildings; therefore, such employe or employes of the Government as shall be
designated or detailed for that purpose shall constitute a board whose duty it shall
be, as soon as notified by the United States marshal that the duplicate receipt for
the money deposited to defray the costs of a special survey of the exterior lines of
such town site has been received by him, to go upon the land applied for and inquire
into the title to the several private claims held therein under Russian conveyances,
and to fix and determine the proper metes and bounds of the same, as originally
granted and claimed at the date of our acquisition of said Territory. Sch board
will duly notify the present owners of said private claims both of their right to
submit testiony and documents, either in person orby attorney, in supportof their
several claims and of their right, within thirty days from receipt of notice of the
conclusions of said board, to file an appeal therefrom, with said board, for transmis-
sion to this office. Should any one of such parties be dissatisfied with the decision
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of this officein such a case, he may still further prosecute an appeal to the Secre-
tary of the Interior upon such terms as shall be prescribed in each individual case.
Proper evidence of notice should be taken by said board in. all cases, and a record
of all testimony submitted to them should be kept. If an appeal is takeh, the same,
together with the decision of the board and all papers and evidence affecting the
Clains'of the appellant, should be forwarded direct to tisi office. Should no appeal
be taken, the report of the board should be filed with the United States, marshal, exr
officio surveyor-general, for his use and guidance, as hereinafter directed.

It shall also be the official duty of said board to approximately fix and determine
the metes and bounds of all lots and blocks in any such town site now occupied by
the Government for school or other public purposes, and of all unclaimed lots or
blocks, which, in their judgment, should be reserved forschool or any other purpose;
and to make report of such investigations to the ex officio surveyor-general, for his
use and guidance, as also hereinafter directed, should no appeal be filed therefrom.

Should an appeal from the action or decision of such board be filed in any case, no
further action will be taken by the ex officio surveyor-general until the matter has
been finally decided by this office or the Departmlent. But, should no appeal be filed,
the ex officio surveyor-general will proceed to direct the survey of the outboundaries
of the town site to be made, the same in all respects-as above directed in the survey
of land for trade and manufacturing purposes, except that he will accept the report
and recommendations made by said boarti and exclude and except, by metes and
bounds, from the land so surveN ed, all the lots and blocks for any purpose recom-
mended to be accepted by said board. The execution of the survey of the lots and
blocks thus excepted, shall be made a part of the duties of the surveyor who is depu-
tized to survey the exterior lines of the town site; the survey of such lots or blocks
shall be connected by course and distance with a corner of the town-site survey, and
also fully described in the field-notes of said survey and protracted upon the plat of
said town site; and the limits of such lots or blocks will be permanently marked
upon the ground in such manner as the ex officio surveyor-general shall direct. In
forwarding the plat and field-notes of the survey of any town site for the approval
of this office, the e officio surveyor-general will also forward any report that said
board may have filed with him, for approval in like manner.

EDWD A. BOWERS,
Acting Commissioner.

Approved, February 17, 1896.
l1ORE SMITH,

Secretary.

PRACTICE-DISPOSITION OF APPEALS-CURRENT BUSINESS.

SPECIAL ORDER.

Secretary Sniti to the Commissioner of the General Land Office, January
29, 18.96.

You are hereby instructed to transmit for disposition as current
-work all cases falling within the several classes specified herein:

1. All appeals allowed from orders granting or refusing hearings.
2. Appeals from the denial of the right of contest, or involving a

matter of practice, where the appeal is from action taken prior to the
hearing in a contest case.
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3. Appeals involving a claimed right of way, either under the act of
March 3, 1875, or March 3, 1891, granting right of way for railroads
canals, and reservoirs.

4. All cases where the matter in controversy has before been the sub-
ject of decision by the Secretary of the Interior and is again before the
Department upon proceedings had in accordance with directions given
in the prior decision, or where the same general charge is made against
an entry that was adjudicated in a prior decision involving said entry.

5. Matters involving the adjustment of railroad grants arising- under
the act'of March 3, 1887.

Nothing herein shall be taken asrextending, or limiting, the right of
appeal from your office as now recognized, the sole purpbse of these
directions being to expedite the disposition of certain work before the
Department.

Please give due publicity to these instructions.

OKLAHOMA LANDS-TO WN LOT-POSSESSION.

YOUNG- V. SEVElIY ET AL.

One who enters the Territory in the prosecution of his business (traveling salesman)!
during the inhibited period, and does not seek to acquire an advantage thereby
over other applicants for land, and in fact secures no such advantage, is not dis-
qualified to acquire title to land in said Territory.

The possession of a town lot by a tenant is the possession of his lessor, and entitles.;
the assignee of such lessor to a deed.

Secretary Smith to the Commissioner of the General Land Office, ebruary.
(J. I. H.) 10, 1896. (C. W. P.)

The property involved herein is lots 14, 15, 16, 17, and 18, block 83,.
in El Reno, Oklahoma Territory, and the case comes before the Depart-
ment on the appeal of C. L. Severy, from the decision of your office of
April 29, 1895.

Two members of the townsite board found for Severy, and one
member held that

Eddie C. Young and C. L. Severy, assignee of S . W. Sawyer, as contestee, having
each failed to establish a legal claim of occupancy of lots 14, 15, 16, 17, and 18, in
block 83, they cannot be considered as beneficiaries of the trust, and the said lots
should have been ordered reported to the Secretary of the Interior for sale for the
benefit of the municipal government of the city of El Reno, or for such other dispo-
sition under section 4 of the act of May 14, 1890, as the Secretary may direct.

Eddie C. Young appealed. Your office reversed the jidgement of
the townsite board, and awarded the lots to Eddie C. Young.

All the evidence necessary to recite is as follows:
In April, 1890, S. W. Sawyer purchased the lots in controversy from

the Rock Island Railroad Company, and received certificates or con-
tracts from the Oklahoma Homestead and Town Company. Immedi-
ately thereafter he placed valuable and permanent improvements on
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the lots, and occupied them as a lumber yard until about October 1,
1891. On August 4, 1891, John A. Foreman and wife executed and
delivered to Sawyer a warranty deed for the lots. In October, 1891,
Sawyer leased the lots, with the improvements thereon, to Seawell,
Waggoner and Benton, and sold to them.- his stock of lumber, they to
continue in business upon the lots under the lease. A few days there-
after this firm was merged into the E. C.. Young Lumber Company, of
which Eddie C. Young was a member, who, while in possession of said
lots under the lease, appeared before the board as an applicant for
title, on the ground of possession and occupancy.

Young, or his firm, appears to have placed some slight improvements
on the lots, while in possession under the lease from Sawyer.

The townsite of El Reno was entered on May 23, 1892.
In July, 1892, Sawyer made an assignment of these lots, with other

property, to C. L. Severy, for the benefit of his creditors. Severy
claimed deed under this assignment.

Sawyer appears to have been in Oklahoma Territory during the pro-
hibited period.

Asa Jones, for Young, swore that he met him in the forepart of April,
1889, at Oklahoma Station, and that Sawyer told him that he was an
advance agent for a townsite company, whose headquarters were at
Arkansas City; that Dr. Rogers, who represented the same company,
was with him; that he (Jones) wrote a contract for him and Rogers for
land adjoining what was supposed would be Oklahoma City; that the
contract was with George Severy and William Stevens. Henry S.
Summers testified that he saw Sawyer at Oklahoma Station in March,
1889, in company with Dr. Rogers, and that he supposed they were
looking for a townsite; that he understood Sawyer was there in the
interest of some lumber business; that he did not know of any scheme
or proposition of Sawyer or Rogers to obtain control of lands for town-
site purposes. S. . Radebaugh testified that he saw Sawyer at Okla-
homa Station in the forepart of March, 1889; that he stayed at his
(Radebaugh's) hotel twice; that Dr. Rogers was with him; that Dr.
Rogers said he was looking up townsites, and to the best of his recol-
lection Sawyer was a lumber man, or claimed to be one. T. M. Echel-
berger testified that he met Sawyer at Oklahoma Station in the fore-
part of March, 1889; that Sawyer said " we" were looking for a place
to locate a towusite. E. C. Hamil testified that he saw Sawyer at Okla-
homa Station, and at G-uthrie a week or so before the opening; he was
there with Dr. Rogers trying to get land to start a town. George Rob-
inson testified that he saw Sawyer at Oklahoma Station a few days
before the opening. Joseph Blackburn testified that lie saw Sawyer at
Oklahoma Station in the forepart of March, 1889; that Sawyer told
him he was a lumber man from Lawrence, Kansas, he believes, and was
in the lumber business at that place. Frank Wolf testified, that he
saw Sawyer in Oklahoma Territory during the prohibited period.
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Sawyer, in his testimony, admits that he was in the Oklahoma Terri-
tory at Oklahoma Station. and at Guthrie, in March, 1889, on his way
to Texas, in furtherance of his business of buying and selling lumber,
and that he was looking at the country. He swore that he tried to
sell lumber at Oklahomia Station and at Guthrie while there, but was
unsuccessful,-that "he was not in lck." He said he was also at
Purcell. But he denied that he selected or attempted to select land for
townsite or other purposes. There is no evidence that Sawyer ever
made any examination of these lots,, or had been upon them or within
twenty-five miles of theim previous to the opening. He bought them
from the Rock Island Railroad Company in April, 1890,-a year after
the opening.

With the exception of the testimony of Asa Jones, the evidence that
Sawyer was looking for land for a townsite or for any other purpose is
of the mostvague and inconclusive character. And there is not a tittle
of evidence that he used any information he may have acquired during
his presence in Oklahoma Territory to his own advantage, or that he
obtained any advantage over other persons seeking land in the Terri-
tory. Was he then disqualified to acquire, title to land in the Territory?
I think not.

It is said in the case. of the Townsite of Kingfisher v. Wood (11
ID., 330):
I do not think it was the intention of. Congress, that a man who happened to be

legally in the Territory, but did not use his position to his on advantage, or to-
the disadvantage of his fellow citizens, should be forever prohibited from acquiring
any rights in the territory. [It is then said] Each case must be determined on
its own merits and evidence; but it may be said generally that the presence in the
territory before the opening, under the proclamation, and the actual settlement and
entry at the land office must be so widely and obviously separated in every detail~as
to render it impossible to reasonably conclude that the one was the result of the
other, or in anywise dependent upon it.

In the recent case of Curnulit v. Jones (21 L. D., 40), it is said:
If the broad doctrine of Laughlin v. Martin, spra, that one who knowingly

entered the territory prior to the hour of opening becomes by such entry disqnali-
fied as a homesteader, is to be rigidly followed, there is no escape firom the conchl-
sion that James E. ones, the defendant in the case at bar, is within the inhibition,
and is, therefore, precluded as an eutryman.

I am inclined, however, to the less procrustean and more liberal view that the
circumstances of each case, albeit there may have been a premature entry, should
control its decision.

And the passage last above cited from the case of the Townsite of
Kingfisher v. Wood is quoted with approval, and it is said:

That is .but a different statement of the doctrine for-a lng time adhered to that
one is disqealified who gains an advantage by entering the territory himself, or
through an agent, or who enters for the purpose of gaining an advantage though
none may result therefrom, the cases all appearing to turn upon the question of
advantage, vel non.

In the case of Sullivan v. McPeek (17 L. D., 402), the defendant. was
in the Territory during the first half of the month of March, 1889, and
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while he was outside at the moment of the opening, the testimony dis-
closed circumstances which justified the inference that te land subse-
quently entered had been selected by himself or an agent, and the
route to the same adopted. It was concluded, therefore, that he had
taken advantage, of his previous sojourn in the Territory, and was,
accordingly, held disqualified.

In Dean v. Simmons (17 L. D., 526) the evidence showed that Siimnons
"was within the Territory of Oklahoma in the month of March, and
the forepart of April, 1889, and engaged in examining and selecting
tracts of land" suitable for homesteads. It appeared, however, that
when he had been made aware of the provisions of the act opening the
lands to settlement, and of the pursuant executive proclamation, he
went outside the Territory and there remained until 12 o'clock, noon,
April 22, 1889; but it also appeared that the land settled on by him,
and then i contest was the identical land or in the imediate vicinity
thereof, upon which he had previously encamped. Upon these facts,
though Simmons' good faith was not impugned, he was held to have
been advantaged by his unlawful presence in the Territory, aud his
entry was, therefore, canceled.

These cases are both cited in the case of Curnutt v Jones, without
criticism, and, I think, were correctly decided.

It admits of no doubt that Eddie C. Young and his copartners were
occupying the lots as tenants of Sawyer, at the time of the townsite
entry; and their possession was the possession of Sawyer, their lessor.
(Ricks v. Reed, 19 Cal., 531; Rector v. Gibbon, 11 U. S. R., 276; Willison
v. Watkins, 3 Peters, 43.)

I am, therefore, of opinion that C. L. Severy, assignee. of S. W. Saw-
yer is entitled to deed, and your office decision is reversed.

HOMSTEAD-FINAL PROOF-CITIZEINSHIP-WIDOW.

VIDAL . BENNIS.

There is no statutory authority under which an administrator may submit final
homestead proof.

A homestead entry made by one who is not a citizen of the United States, and has
not at such time declared his intention of becoming a citizen, is not void, but
voidable, and his subsequeut declaration of intention, made prior to the inter-.
vention of an adverse claim, cures the defect.

As between two claimants, each asserting the right to perfect a homestead entry as
the widow of a deceased homesteader, the Department, in the absence of a
judicial determination of the legal status of the parties, will recognize the one
who made her home on the land with the entryman, and who was married to
him in the belief that his former wife was not then living.

Secretary Smnith to the Commissioner of the General Land Office, February
(J. I. H.) 10, 1896. (E. M. R.)

This case involves the S. J of the SE. I and the S. t of SW. J of section
.25, T. 17 S., R. 1 W., Los Angeles land district, California.
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The record shows that May 5, 1885, Spiro Beunis made homestead
entry for the above described tract.

November 26, 1892, Marco Bennis, as administrator of the estate of
Spiro Bennis, deceased, submitted final proof showing that the entry-
man died on August 12, 1892, after having lived on the land since 1884
with his family, and that the improvements amounted to $1,500.

January 6, 1893, the local officers rejected the said final proof

for failure to furnish evidence of citizenship, and also because there is no statutory
authority uinder which an administrator may submit final proof and perfect title to
the claim of a deceased homesteader.

Prior to this time, on December 21, 1892, Pedro Vidal filed his affi-
davit of contest against the above described entry alleging that the
entryman had not declared, at the time of making entry, his intention
of becoming a citizen of the United States, and was not such at the
time of his death.

The case being before your office upon appeal by the administrator
from the rejection of his final proof, on the 11th of March, 1893,.your
decision was rendered wherein, amongst other things, it was held .that
the proof showed that Spiro Bennis was, at the time of his death, a
citizen of the United States, and you therefore directed the dismissal
of the contest of Vidal; and further held that, whilst the action of
the local officers was not in error in recommending the rejection of the
final proof of the administrator, as such, that nevertheless the proof
could be accepted, by the widow filing her final affidavit..

The case as it stands before the Department, raises the question of
the effect of an entry made by. one who was not at the time of making
entry, a citizen of the United States, and who at that time had not
declared his intention of becoming so, but who did make such declara-
tion prior to the intervention of adverse rights, to wit, on August 19,
1887. Is such an entry void? I do not think so.

The declaration of intention was made long prior to the time of the
attachment of adverse rights, and the case is therefore similar in prin-
ciple to one where residence was not established within six months, but
where the contest would fail were it shown that it was filed long after-
wards and where the laches had been cured. I therefore hold that the
failure to make the declaration of intention prior to the making of
homestead entry, did not cause the entry to be void but simply void-
able, and no one having suffered by reason of such failure upon the
part of the entryman, the defect was cured.

This is in line with Ole 0. Krogstad (4 L. D., 564), where it was held,
syllabus:

An alien having made homestead entry and subsequently filed his intention to
become a citizen, it is held that in the absence of an adverse claim the alienage at
time of entry will not defeat the right of purchase under the act of June 15, 1880.

In construing section 2319 of the Revised Statutes,- which sets forth
that the mineral lands were open to " exploration and purchase by citi-
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zens of the United States and those who have declared their intention
to become such," the court said:

Upon declaring his intention to become a citizen, an alien may have advantage of
work previously done, and of a record previously made by him in locating a mining
claim on the public mineral lands. Crosus Co. v. Colorado Co. (19 Fed. Rep., 78).

Not only is the entry merely voidable by the failure to make a declara-
tion of intention to become a citizen, but the declaration when made
relates back to the time at which it was sought to initiate rights to the
public lands. Jacob H. Edens (7 L. D., 229).

It thus follows that the contest was properly dismissed.
It further appears from the record that there are two claimants before

the Department claiming the right to submit final proof, as the widow
of Spiro Bennis: Margaret Bennis of New York city, and Jane iBennis
of San Diiego county, California. The latter sets forth that she was
married on the 31st of May, 1890, and that she continued to live with
the entryman, Bennis, up to the time of his death on the 12th day of
August, 1892; that prior to 1871, while in the city of New York, Spiro
Bennis was married to Margaret Bennis; that in that year he removed
to California and his wife refused to accompany him; that he had not
seen his former wife for over twenty years, and at the time of his death
had notheard from her for seventeen years and believed her to be dead;
that this statement was made by her husband after he had been
informed by the attending physician that he was about to die, and
about twelve hours prior to his death. Further, that this was the first
intimation she had that there was any doubt of the death of the former
wife.

In your office decision it was assumed that Margaret Bennis was the
widow of the entryman within the meaning of the law, and it was held
that the proof of the administrator could be accepted in her behalf by
her malking the final affidavit in such cases provided.

I cannot concur in this view of the law.
Section 61 of the California Civil Code is as follows:

A subsequent marriage contracted by any person during the life of a former hus-
band or wife of such person, with any person other than such former husband or
wife, is illegal and void from the beginning, unless:

1. The former marriage has been annulled or dissolved;
2. Unless such former husband or wife was absent, and not known to such person

to be living for the space of five successive years immediately preceding such sub-
sequent marriage, or was generally reputed and was believed by such person to
be dead at the time such subsequent marriage was contracted; in either of which
cases the subsequent marriage is valid Lintil its nullity is adjudged by a competent
tribunal.

Instances where such subsequent marriages have been held to be
valid are numerous: Eubanks v. Banks (34 Ga., 407); Strode v. Strode
(3 Bush., 227); Kelley v. Drew (12 Allen, 107); Yates v. Houston (3
Tex., 433); Dixon v. People (18 Mich., 84); Cropley v. McKinney (10
Barb., 47); White v. Lowe (1 Redf., 376), and Canady v. George (6
Rich., Eq. 103).
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Without therefore undertaking to finally pass upon that question, as
it does not come within the jurisdiction of the Department, it is suffi-
cient to say that the natural equity is towards the woman who has_
resided on the land and had by her labor and economy, assisted i the
reclamation of this tract from its natural state and materially aided in
the making of a bome. Following the language of the statute, there-
fore, the marriage of Jane Bennis will be recognized " until its nullity
is adjudged by a competent tribunal."

The proof submitted by Jane Bennis, now in the record, is returned
to your office for such action as may be deemed proper in consideration
of the views herein expressed. The final proof submitted by Marco
Bennis, administrator, is rejected as without authority of law for its,
submission.

The motion contained in the record for the dismissal of the appeal
of Jane Bennis has not been considered on its merits, as the Depart-
ment will not allow its rules to stand in the way of substantial justice
being administered. Knight v. United States Land Association (142
U. S., 161).

Whatever rights Margaret Bennis may have can be best decided in
the courts. The decision appealed from is. accordingly reversed.

RAILROAD LANDS-ACT OF SEPTEtMBER 29, 1890.

COOPER V. SCHERRER.

The right of purchase under section 3, act of September 29,1890, can not be exercised
if not asserted within the statutory period.

Secretary Smith to the Commissioner of the General Land Office, February
10, 1896. (W. F. M.)

On February 24, 1894, Markus Scherrer made homestead entry of
the NW. i of the NE. i, the N. J of the NW. i and the SW. 1 of the
NW. of section 21, township 1 N., range 13 E., within the land dis-
trict of The Dalles, Oregon.

On April 18, 1894, John L. Cooper filed an affidavit of contest
alleging that at the date of the passage of the act of September 29,
1890, he was in possession of the land in controversy and had made
certain improvements thereon which he described; that he settled the.
lands with the bona fide intent to secure title thereto, by purchase from
the Northern Pacific Railroad Company when earned by it, and that it
has not been settled upon by said Scherrer nor cultivated by him.

The register and receiver, after a hearing, found for the contestant,
but the decision of your office reverses their action upon the ground.
that Cooper never resided on the land and that his right to purchase
is barred by the limitation contained in the act and subsequent acts
amendatory thereof.

Cooper does not claim to have been in possession of the land under
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deed, written contract with, or license from the railroad company; it is
evident, therefore, that he bases his right in the second paragraph of
the third section of the act of September 29, 1890. This appears also
from the language of his affidavit which follows that of the act itself,
which is familiar, and need not be quoted. It is sufficient to state that
the right of purchase is limited in its assertion to two years from the
passage of the act. This limitation was subsequently and finally
extended, as to thelandsinvolvedhere, to January 1, 1894 (27 Stat.,427).

No testimony was introduced at the hearing toucLing the allegation
of failure of settlement and cultivation by Seherrer, and that charge,
therefore, must fall.

Having failed to exercise his right to purchase within the time
required by the statute under which he claiIs, Cooper's contest must
be dismissed, and the decision of your office is accordingly affirmed.

flELINQUITSHIMENT-CONTEST-RIGHT OF CONTESTANT.

BARRY V. WILSON ElT AL.

'The relinquishment of a part of the land covered by an entry relieves the tract so
relinquished at once from its former state of reservation, and a subsequent con-
test brought against the entire entry could give the contestant no right or interest
in said tract, though his right to proceed against the remainder of the entry
would not be affected by the relinquishment.

Secretary Smith to the (Join missioner of the General Land Office, February
0J. I. E.) 10, 1896. (J. L.)

This case involves the NW. I of section 34, T. 122 N., R. 51 W., (Lake
Traverse, Sisseton and Wahpeton Reservation), Watertown land dis-
trict, South Dakota.

On April 15, 1892, (the day on which the lands in said reservation
were declared open to entry), John Barry, through his agent, Lee Stover,
offered to file his soldier's declaratory statement for said qarter see-
tion. The local officers rejected the application. Barry appealed. By
letter "C" of March 2, 1893, your office affirmed the decision of the
local officers. On June 29, 1893, Barry was notified of said affirmance
and of his right to appeal to the Secretary. He did not appeal, and
your office decision became final.

On April 21, 1882, Madella 0. Wilson made homestead entry, No.
18,796, of said quarter section, alleging in her homestead affidavit:

That she was a soldier's widow, and the head of a family, and a native born citi-
zen of the United States: that she had built a frame house eight by twelve, all
finished with shingle roof; and that she made settlement on the tract at inside of
one minute past 12 o'clock, noon April 15, 1892,

On June 18, 1892, your office,, of its own motion, held her entry for
cancellation for premature and illegal entry into the reservation. She



DECISIONS RELATING TO THE PUBLIC LANDS. 129

appealed. On August 10, 1893, this Department reversed your office
decision; holding that (unlike the case of Oklahoma Territory), the law
did not impose any penalty or disability upon persons who entered said
reservation before the day fixed by the President's proclamation for the
opening thereof. (17 L. D., 153).

On June 21, 1892, 2Madella 0. Wilson relinquished to the United
States the south half of said quarter section. Said relinquishment
was filed in the district land office on July 25, 1892; and at the same
time J. J. Batterton, judge of the county court of the county in which
said land is situated, acting for the occupants and inhabitants of the
town of Summit, flied a declaratory statement claiming said south half
of said NW. - as a townsite.

On March 8, 1893, John Barry filed his affidavit of contest against
Mrs. Wilson's entry of the NW. J of said section 34, alleging-

1. Premature and unlawfnl entry into the reservation.
2. That said Madella 0. Wilson had not established a bona ide residence on said

land.
3. That said entry was not made in good faith.

On September 12, 1893, Judge Batterton made final proof for the S. 4
of said NW. - for the use and benefit of the occupants of the town site
of Summit. Barry appeared and protested orally, alleging a prior
interest adverse to the townsite claim, in that he had before the filing
of the townsite declaratory statement, contested the entry of Mrs.
Wilson, as he alleged. Barry cross-examined Judge Batterton and his
witnesses; but did not introduce any testimony himself.

On February 10, 1894, the local officers dismissed (without having
ordered a hearing), Barry's contest against Mrs. Wilson's entry,

because the S. of the NW. + of section 34, T. 122 N., E. 51 W.. had been relinquished,
and the relinquishment was filed (i.e. was on file), in this office, it the time and
before said contest was filed.

And on the same day they dismissed Barry's protest against Judge
Batterton's final proof and townsite entry. From both of said decisions
Barry appealed to your office.

On July 5, 1894, your office affirmed both of said decisions; and
approved Judge Batterton's final proof for townsite purposes, and
directed that he be allowed to make cash entry thereon.

On Jly 16, 189 , Judge Batterton made cash entry of, and procured
final receipt and certificate for, the S. - of the NW. it aforesaid for the
use and benefit of the occupants of the townsite of Summit.

On July 23, 1894. Madblla 0. Wilson filed her relinquishment to the
United States of the N. 4 of said NW. 4-, and on the same day Miss
Enola Sayers made homestead entry, No. 22,039, of the same.

On August 14, 1894, Barry, by his attorneys, filed in your office a
motion for a review of so much of your office decision of July 5, 1894,
as affirmed the dismissal (without a hearing), of Barry's contest against
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Mrs. Wilson's entry of the N. I of the said NW. 4, and also ail appeal
to this Department from so much of said decision as involved the
townsite claim of the S. j of said NW. 1. The motion for review and
the appeal were each accompanied by specifications of error.

On October 13, 1894, your office transmitted to this Department the
said appeal; and also without action, said motion for review, holding
that the appeal removed the case from your office, and deprived you of
jurisdiction to consider the motion for review.

On August 20, 1895, Barry's attorneys requested your office to recall
from this Department their said motion for review and the papers
pertinent thereto, and to consider and pass upon said motion. And on
October 2, 1895, by letter "G" your office advised this Department
that you had declined to comply with said request.

I will consider said motion for review as if it were an appeal from
your refusal to entertain and consider it, and from the decision sought
to be reviewed, and will proceed to consider the whole case in both its
aspects, upon the merits.

When on July 25, 1892, Madella 0. Wilson filed in the local office
her relinquishment of her claim to the S. of the NW. i of section 34,
said subdivision became instantly open to settlement and entry with-
out further action on te part of the Commissioner of the General Land
Office, by virtue of section 1 of the act of May 14, 1880 (21 Stat., 140);
and the declaratory statement for the townsite of Summit was on the
same day properly filed. No adverse interest then appeared. Barry's
contest against Mrs. Wilson's entry was not initiated until March 8,
1893, more than six months afterwards; and then it affected only Mrs.
Wilson's entry as it stood, covering only the N. of the NW. i of
section 34.

When Barry made his protest against the townsite final proof on
*eptember 12, 1893, he had no prior interest in the S. I of said N/. i.
The record contradicted his allegation in this behalf. As a mere pro-
testant withont interest he had no right to appeal. Yonr office properly
affirmed the dismissal of Barry's protest.

Your office dcision of July 5, 1894, affirms the action of the local
officers dismissing Barry's affidavit of contest as to the north half of
Mrs. Wilson's entry for a different reason from that assigned by the
local officers; to wit:

because the allegations therein contained against the validity of said entry, have
been declared by the Hon. Secretary, as seen above, insufficiet to warrant its can-
cellation, and another trial of the same question could have no other than a similar
result.

In this your office erred. The departmental decision of August 10,
1893, adjudicated only the first charge contained in Barry's affidavit of
contest. He is entitled to have a hearing on the other two charges con-
tained in said affidavit as to the north half of Wilson's entry.

For the foregoing reasons your office decision of July 5, 1894 is affirmed
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so far as it involves the S. i of the NW. - of section 34, and the town-
site entry aforesaid will be held intact. But said decision is reversed so.
far as it involves the N. j of said NW. , and Barry's contest of Mrs. Wil-
son's entry thereof. Your office will direct the local officers to order a
hearing of the last two charges contained in Barry's affidavit of contest
as to the N. of said NW. ; and to summon Enola Sayers to attend
said hearing and show cause why her homestead entry No. 22,039 should
not be canceled.

RAILROAI LANDS-CONFIRMATION-SECTION 7, ACT OF MARCH 3, 1891.

STEPHEN V. PAUL ET AL.

The Tight of purchase conferred by section 3, act of September 29, 1890, is in con-
templation of law a pre-emption right, and an entry made thereunder is accord-
ingly subject to the confirmatory provisions of section 7, act of March 3, 1891.

Secretary Smith to the Commissioner of the General Land Offce, February
10, 1896. (W. F. M.)

On May 20, 1891, Joseph l. Paul made cash entry of the SE. i of
section 1, township 97 N., range 35 E., in the land district of Walla
Walla, Washington, under the forfeiture act of September 29, 1890 (26
Stat., 496).

On October 6, 1893, Ben jauin G. Stephen filed an affidavit of contest
alleging that Paul had never settled upon the land, that he was never
in possession of it under written contract with or license from the
Northern Pacitic Railroad Company, that he was not in possession of
it at or prior to Septemper 29, 1890, and that the entry was not made
for the benefit of Paul, but for the use and benefit of one Patrick
Russell.

At the hearing Frank W. Paine, receiver of the Walla Walla Saving
Bank, alleging the bank to be the mortgagee of Paul's transferee, as to
the land in controversy, was allowed to intervene.

The register and receiver found that the contestant had failed to
establish his charges, and recommended that the contest be dismissed.

On appeal to your office it was held that " the entry must be con-
firmed under the proviso to section 7 of the act of March 3, 1891 (26
Stat., 1095)."

The contestant, in appealing to this Department, does not direct
attention, in his assignment of errors, to the point upon which the
decision of your office turns, but in his brief it is contended, in arguendo,
"1 that a purchase under the third section of the act of September 29,
1890, is not a pre-emption right within the meaning of the act of March 3,
1891," and that contention presents the controlling question in the case.

Pre-emption, in its etymological sense, may be said to be the buying
or the right to buy before or in preference to any other person, which
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differs from its legal sense only in that in law conditions are coupled
with and made precedent to the exercise of the right. According to
Bouvier it is "the right given to settlers upon the public lands of the
United States to purchase them at a limited price i preference to
others," and though the term is for the most part used with reference to
the special l)rovisious found in section 2259 of the Revised Statutes and
other sections n pari materia, it is not conceived that the conditions
there prescribed, including settlement, are exclusive of every other
condition upon which the people are extended the right to acquire the
public lands by purchase, thus limiting a broadly generic word to a
very narrow sphere of application. Thus, in Fraser v. Ringgold, 3 L. D.,
69, it is aid

that where a special preference is given to a claimant, dependent or contingent
upon the performance of conditions which any one of a qalified class mlay reason-
ably fulfill, by which he may hold to the exclusion of others, such preference is a
pre-emption. .

In the case of Johnson v. Burrow, 12 IL. D., 440, it was held that an
Osage cash entry "might be confirmed under the provisions of the th
section of the act of March 3, 1891," notwithstanding it had been held
in the earlier case of United States v. Woodbury et al., that such entries
are not subject to the provisions of the general pre-emption law.

In Fleming . Bowe, on review, 13 L. D., 78, after the announcement
that " said act of 1891 must be held to be remedial and construed lib-
erally so as to carry out the purpose of the enactment, and advance
the remedy contemplated by the legislatures it is held that Otoe and
Missouria cash entries are subject to confirmation.

That the third section of the act of September 29, 1890 (26 Stat., 496),
confers a clear pre-emptive right upon the two classes of persons there
mentioned is deducible from the language of the act as well as from
the books. As to those of the first class, they must have been in pos-
session, merely, under the authority of the grantee State or corpora-
tion, and as to those of the second class, they must have settled with
bona fide intent to secure title by purchase from the grantee State or
corporation; and in both cases the person must be a citizen of the
United States, or must have declared his intention to become such. In
such case conditions were attached to the exercise of the right given
just as conditions were coupled with the Otoe and Missouria and Osage
cash entries, but not the conditions of the general law. They already,
before the passage of the act, occupied the status of pre-emptors with
respect to the grantee, and the lands having, by virtue of the act,
reverted to the United States, Congress has provided that they shall
bear the same relation to the government that they but recently sus-
tained towards the grantee.

I think the decision of your office should be affirmed, and it is so
ordered.
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PA l 1 l-1EGSTE1-LOSS 0: I FINAL PROOF PAPERS.

WILLIAM D. REILLY.

The payment to the register of the purchase price of a tract of land is unauthorized
by law, and on the failure of such officer to turn over such money to the receiver,
or account for the same, the government is not chargeable therewith.

Judicial proceedings by the government on-the bond of a register for the purpose of
requiring him to account for au alleged loss of final proof papers will not be
advised, as no injury to the government results from such loss.

A demand on said officer may be properly made for the production of the lost papers,
and if said papers are not secured thereby, the contents of the same may be
shown, or new proof submitted.

Secretary smith. to the Commissioner of the General land Ofce, February
10,1896'. (E. M. R.)

The record shows that on July 28, 1894, your office decision was
rendered in the above-entitled case refusing to recognize the payment
made by Francis T. Reilly on his preemption entry No. 1272, for the
NE. 14 of the NE. i, Sec. 19, and SE. - of the SE. and the W. i of the
SE. , Sec. 18, T. 10 S., R. 8 W., Las Craces land district, New Mexico.
The case is-before the Department upon appeal by William D. Reilly
from your said decision. It appears that two affidavits are filed in the
case as a basis for the relief prayed for:

That of J. M. Webster sets out that during the year 18S6 he was
the probate clerk of Sierra county, New Mexico; that on December 13,
1886, Francis T. Reilly appeared before him, in pursuance to notice, and
made final proof on his preemption entry made December 26,1883, and
paid to him the sum of two hundred and two ($202.50) dollars and fifty
cents, being the purchase money due the United States on land covered
by the entry, together with the fees due the register and receiver; that on
-December 13, 1886, le purchased from the postmaster at Hillsorough,
New Mexico, post office order No. 562. for one hundred ($100) dollars,
made payable to Edmund G. Shields, Las Cruces, New Mexico, and
post-office order No. 563 for one hundred ($100) dollars, and postal note
No. 294 for two ($2 50) dollars and fifty cents made payable to the same
person, at the same address. Further, that at the same time he trans-
mitted the final proof of Francis T. Reilly, with the above enumerated
orders to Edmund G. Shields, register of the land office at Las Cruces,
New Mexico; that he never received the final receipt and is informed
and believes that the final receipt was not received by Francis T. Reilly.

It appears from the affidavit of William 1). Reilly that he is a brother
of the entryinan and that the said Francis T. Reilly died in July, 1888;
that about the 10th or 11th of December, 1886, the entryman, with Cris
Olson and Harvey Taylor, left for the town of Hillsborough, New Mex-
ico, to submit final proof before J. M. Webster, probate clerk of Sierra
county; that upon his return the entryman told him that he had made
final proof and he had paid to the probate clerk the sun of two hundred
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and two ($202.50) dollars and fifty cents, to be sent to the land office
at Las Cruces, and that his brother never received the final receipt.
Afflant further states that be went to Las Cruces and there ascertained
that the money orders and postal note, hereinbefore referred to, had
been paid to Edmund (. Shields, on December 15th and 26th, 1885,
and the affiant asks, in view of the foregoing and the further fact that
the entryman had complied with the law during his life, that patent
now be issued. The affiant also asks that Edmund G.Shields, register,
be called pon to account for the final proof sent him, and that if he
fail to produce the said papers, suit be brought to indemnify the heirs
of the entryman for any loss occasioned thereby.

The decision appealed from held that the register was not the proper
officer to receive the money, that he only acted as the agent of Francis
T. Reilly, and that the government could not therefore recognize the
payment made to the register as binding pon the government.

It does not appear in what capacity William ). Reilly is before the
Department, whether as executor, administrator, as heir at-law, or in
some other capacity, nor is it clear that the decision of the Department
will, under these circumstances, be binding upon the proper party, or
parties. he regular course, therefore, would be to return the case in
order that the appellant might show his interest in the subject-matter
of the suit, but in view of the conclusion reached upon the merits of
the case, it would only be putting the applicant to possibly extra
expense and certainly hold the matter up for an indefinite time.

Section 2234, Revised Statutes, provides:

There shall be appointed by the President by and with the advice and consent of
the Senate, a register of the land office and a receiver of public money for each land
district established by law.

On page 109 of the General Circular, the following appears:

Registers of land offices have no right officially to receive any moneys whatever
except such as are paid to them by receivers as salary, fees and eoinmissions. Should
any money be forwarded to the register or paid to him, be will at once pay over thQ
sane to the receiver; and where the parties address the register as to the cost of any
service required, he will refer the matter to the receiver for ansver, as the latter is
the proper officer to receive all public moneys.

It is clear from the above that the receiver is the only proper officer
to whom moneys can be authoritatively paid, and that lie is the only
officer so held out by the government to the public, and it is only when
payment is made to him that the government, in contemplation of law,
can be said to have received the money. It therefore follows, that if
the money in this case was paid to the register, he acted only as the
agent of the entryman and not of the government, and the remedy of
the applicant lies against him, and the government cannot be charged
with receiving that which was paid to an officer upon whom there was
no authority conferred to receive moneys.

If the money had been paid to, or received by, the receiver, an
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entirely different state of facts would have been presented for depart.
mental adjudication.

An examination of the decision appealed from, however, fails to
show that it passed upon the other issue raised by the applicant, that
is, that the register should be compelled to account for the loss of the
final proof of the entryman, and if it be not produced, that action
should be commenced against his bondsmen to indennify the heirs of
Francis T. Reilly for any loss that may be occasioned them by his
alleged wrongful conduct. The register was the proper officer to whom
the papers should have been forwarded, but in view of the fact that
the United States has not been damnified by the alleged wrongful
conduct of the register, this Department can not urge a suit to be
brought upon his bond as prayed for by the applicant. United States
t. San Jacinto Tin Co. (125 U. S.,.273, and eases therein cited.)

But the showing made is sufficient upon which your office may make
demand upon the then register for the production of the papers, if
they are i his possession, and upon the failure to secure the papers in
this way the heirs of Francis T. Reilly will be allowed either to prove
the contents of the original proof or to make new proof showing that
the entryman complied with the law during his lifetime.

The decision appealed from is accordingly modified.

RAILROAD RANT-INDEAMNITY SELECTION-SPECIFICATION OF LOSS.

O'BRIEN v. NO1tTHERN PACIFIC H. R. Co.

Indemnity selections made nder the departmental order waiving specification of
loss are valid, andwhile of record a bar to the allowance of adverse claims. A
list i bulk of lost lands filed thereafter i support of such selections does not
invalidate the same, nor can a subsequent rearrangement of said list, tract for
tract, to correspond with the selections, be regarded as an abandonment of the
company's right under its original action.

Secretary Smith to the Commissioner of the General Land Office, Februar y
(J. I. H.) 10, 1896. (I. D.)

Involving the NW. -, See. 11, T. 17 N., R.45 E., Spokane land district'
Washingtou.

This land is within the indemnity linits of the grant to the defendant-
company, and on December 17, 1883, said company filed its list selecting
this, with other lands, as indemnity lands under its grant.

June 8, 1892, O'Brien made application for homestead entry for said
land claiming settlement from about October 15, 1885, and claiming
that at the time of the company's selection aforesaid, this land was held
by a valid adverse settlement existing thereon.

The evidence shows that, one Thos. Gribben made some improvements
on the laud in connection with an adjoining quarter section (the NE.i4
of See. 10), upon which he made homestead entry March 21, 1884;
and that he held possession of the land in controversy until 1885 when
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he turned it over to O'Brien who, from October 15, 1885, held posses-
sion and lived thereon, expecting to make homestead entry for it.

The local officers upon the hearing. recommended the rejection of
O'Brien's application to make homestead entry.

Gribben never lived on this land but resided on his adjoining quarter
section from his first settlement until after he completed his homestead
entry, and until his death afterwards. He therefore could not have had
such possession of the land in dispute, as a settler, that would prevent
its selection by the company and O'Brien gained no rights by succeed-
ing to such illegal possession. is rights must rest on his application
and settlement of October 15, 1885.

Your office decision holds that the company lost its rights under its
selectionu of December 17, 1883, by afterwards filing a rearranged list
with the lost lands arranged tract for tract with the lands selected in
original list of December 17, 1883,

This Department by letter of May 28, 1883, specifically instructed
your office, which instructions were transmitted to the various local
officers along the line, to allow the Northern Pacific Railroad Company
to make selection of indemnity lands "leaving the ascertainment of the
lands lost in place to your office instead of requiring preliminary lists
of such lost lands tract for tract from the company as heretofore."

These instructions remained unchanged (as to the defendant-com-
pany) until August 4, 1885, when, by circular, registers and receivers
were instructed:

Where indemnity selections have heretofore been made without specification of
losses you will require the companies to designate the deficiencies for which such
indemnity is to be applied, before further selections are allowed. 4 L. D., ¶0.)

So tie list filed by the defendant company in December, 1883, was in
accordance with the instructions from the Department then in force, and
was a valid selection.

Afterward the company, on October 31, 1887, filed a list specifying
the losses, but the lands so specified were given in bulk.

On August 30, 1892, the company filed a list of the same lands but
rearranged so as to designate losses tract for tract with the selected
lands.

O'Brien made application for his homestead entry J ne 3, 1892, based
on his settlement of 1885.

It is claimed that the ruling in the case of La Bar v. Northern Pacific
R. R. Co. (17 L. D., 406) applies, and that the filing of a rearranged list
subsequently to O'Brien's application is an abandonment of the selec-
tion of 1883; bat in the La Bar case the last list filed, giving the losses
tract for tract (instead of in bulk) and applying it to the indemnity list,
shows that there was a change in a part of the lands; that is, the last
list embraced lands not covered by the former one and was in fact a
.different list, and it is said in that decision, page 408,-

It is plain that it was intended as a substitute or amendment of he ol( list, and
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on account of its variance therefrom must be treated as an abandonment of the old
list, for the company cannot stand on two lists, specifying different losses as the
bases'-therefor.. When La Bar settled on October 1, 1887, he settled sbj ect
only to the selection of 1883 which having been abandoned, removed any bar against
his settlement.

But it is not claimed in this case that the last list of lost lands con-

tained other or different'lands, or less or more, than was in the list

specifying the lost lands in bulk.
As to the selection made December, 1883, specifying no losses either

in bulk or tract for tract, that was unquestionably a yalid selection.
when made, and

the selection having been made in conformity with the order dispensing with the
necessity of specifying losses tract for tract, it was legally made, and while it
remains on the records of the office it iiparts notice to all settlers and entrymen.
Sawyer i). Northern Pacilic R. R. Co. (12 L. D., 448), and Claucy v. Hastings and
Dakota R. R. Co. (17 L. D., 596).

October 31, 1887, the company filed a list of losses to be applied to

the prior indemnity selections of 1883, but it seems to have been in bulk.

The company could have been required to rearrange this list so as to

show the losses and designate the lost lands tract for tract with the
indemnity lands so selected in 1883, and while it does not appear whether

the company was required to rearrange the list of losses in that way or
voluntarily did it, yet, on August 30, 1892, the company filed a rear-

ranged list designating the lost lands tract for tract, so it could be

applied to the selection of December, 1883.
It does not appear that the com)any did anything that could be con-

strued into abandonment. The first ist of lost lands filed in 1887 did

not ivalidate the selection of 1883 as your office decision properly

holds, nor was it necessary in order to validate such selection. The
circular of 1885., supra does not provide, even inferentially, that a failure
to file a list of losses will rnder nugatory elections theretofore made,
but that such list mlit be filed "before further selections are allowed."

In the case of the Southern Minnesota Railway Express Company (12 L. D., 518),
it was held that indemnity railroad selection will not be approved, in the absence of
due specification of the losses for which the indemity is asked, and the list submitted
was returned that the losses might be specified.

In the present case, the list is not here for approval, and, while I should refuse to
approve this selection until a loss is specified, yet, for the reasons before stated, the
selection was a bar to Clancy's entry, and the same must accordingly be canceled,
unless, after due notice, he elects to permit the same to stand subject to the approval
of the company's selection. Caney v. Hastings and Dakota R. It. Co., supra.

By the rearranged list the company claimed no more or different

lands than were included in the selection of 1883, nor does it appear

that it changed, by an acre, the losses to be applied to such selection,
but simply rearranged the list of 1887 so as to specify a loss for each

particular tract selected. Its selection has, since 1883, remained of

record, a notice-and bar t the allowance of any adverse claim.

Your office decision is reversed.
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RAILROAD LANDS-SECTION 3, ACT OF SEPTEMBER 29, 1890.

DUNNE v. STONE.

An application for the right of purchase, on behalf of a partnership firm, made in
accordance with the circular notice of a railroad company, may be properly the
subject of assignment to one of the members of said firm, through agreement
of the parties, and thus confer upon such assignee the status of a licensee
entitled to invoke the provisions of section 3, act of September 29,1890.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. HI.) 10, 18.96. (WAV. F. M.)

On July 28, 1892, James F. Dunne filed an application to purchase,

under the first clause of the third section of the act of September 29,

1890 (26 Stats., 496), lots 1, 2, 3, the N. J of the. NE. 1, the SW. j, of

the NE. 1, the SW. of the SE. I and the SE. I of the NW. i of section

23, township 17 S., range 8 E., within the land district of San Francisco,

California.

On August 1, 1893, the day on which Dunne was to make final proof

according to his published intention, he was met by Richard T. Stone,

a homestead claimant in partial conflict, who disputed his right, and a

hearing was then held upon the issue as to whether or not Dunne was

a possessor of the land claimed by him under a license from the South-

ern Pacific Railroad Company in such a manner as to entitle him to the

benefits of the act.

The register and receiver found for Dunne, but on appeal to your

office it was held that Danne does not hold by deed, written contract

with or license from the railroad company or its assignees," and his

application and final proof were rejected.

Dunne has appealed here.

Donnelly,Dunne and Co., a partnership composed of Edward T.Don-

nelly, James F. Dunne, and A. J. Donnelly, took possession of the land

in controversy about 1869, and has held it to the present -time. On

March 19, 1873, E. T. Donnelly and A. J. Donnelly, acting for the firm,

made application to the Southern Pacific Railroad Company to purchase

section 23, township 17 south, range 8 east, upon the terms cash or

credit at the option of the company. Subsequently, about the year

1884, it was agreed among the members of the firm that each should

have the benefit of certain specified applications for the purchase of

lands of different classes made in behalf of the partnership. By the

terms of that agreement Dunne took the interest of the partnership in

the application .to purchase the land in contest, together with the rights

growing out of the same.
In the decision appealed from it is said, that

E. T. Donnelly and A. J. Donnelly may have become licensees of the railroad com-
pany, but Dunue certainly can not successfully claim a license from said company,
nor can he hold by virtue of a verbal assignment from E. T. and A. J. Donnelly, for
the statute of frauds forbids such a conveyance.
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I think there can be no doubt that the application gave the two
Donneilys the attitude in law of licensees.

From the decision of the register and receiver it is learned that

they went into possession and incurred the expense under a license from the com-
pany, inviting settlers on their lands and notifying persons to purchase, both by
circulars, which they distributed, and advertisement in newspapers. Under these
invitations many thousand persons improved land reserved for the railroad company,

In the case of Eastman v. Wiseman, 18 L. D., 337, where the nature
of the license contemplated by the statute is exhaustively discussed;
after stating the proposition that a license may arise by implication
from circumstances, it is held that the inVitations issued by the railroad
company, coupled with an implied acceptance of the invitation by an
application to purchase, constitutes a license from the company to enter
upon and take possession of land for the purpose of making improve-
ments thereon under a guarantee of title from the company, after the
performance of certain conditions precedent, as set forth in the circulars
of invitation.

It is further held in that case that such a license, being coupled with
an interest, may be the subject of assignment, and when assigned car-
ries with it all the rights and privileges of the original licensee.

It is not disputed that the members of the firm of Donnelly, Dunne
and Company made a verbal agreement in 1884; the object of which
was to effect a division of those of its assets consisting of licensesand
applications to purlchase public and other lands, nor is it disputed that
the license to purchase the land in controversy is a asset of the firm,
notwithstan(ligll the application was made by individual members of
the firm.

I can not assent to the proposition that the arrangement among the
partners looking to a division of their interest is reprobated by the
statute of fraulds, or any other rule of evidence on the subject of con-
veyances of real estate. In Eastman v. Wiseman, spra, an assignment
of such an interest was recognized, and there is nothing in the decision
to show that it was in writing. There was, it is true, a written relin-
quishment of his right to the land, but it is not shown that that instru-
ment possessed the incidents of a deed of real estate.

I find from the evidence that the application in this case was made
in behalf of the partnership of Donnelly, Dunne and Company, and
that by virtue of an agreement subsequently entered into by the par-
ties, members of the firm, the interest of the firm in the license passed
to Dunne.

The decision of your office is, therefore, reversed.
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HOMESTEAD CONTEST-FAILURE TO MAIX-TAlN RESIDENCE.

JOHNSON . EASTER.

The plea of ill health can not be received as an excuse for failure to maintain resi-
dence, and make substantial improvements, unless good faith is shown, and it is
clearly apparent that such failure is due to the causes alleged.

Secretary Smith to the Commissioner of the General Land Office, 1ebruary

(J. I. H.) 10, 1896. (C. J. G.)

This controversy involves the N. ,W of the NW. 1 and the S E. 1 of the
NW. {of Sec. 33, T. 49 N., R. 9 W., Ashland land district, Wisconsin.

Joseph H. Easter made homestead entry of the sante March 23,1891.
William II. Johnson filed affidavit of contest against said entry

December 9,1893, alleging substantially that Easter failed to cultivate
or improve the land during the year 1893; that le has ever estab-
lished or maintained a residence thereon; that the last visit to said
tract was made by the entryman in April, 1893; that he is informed
and believes that Easter resides in Chicago, Illinois, and has resided
there at all times since making his entry, his post-office address being
Roger's Park, Chicago, Illinois: and that said entry was not made in
good faith, but with the frandulent intent of obtaining title to said
land by a colorable compliance with the homestead law.

The hearing was had on February 12, 1894. Johnson appeared in
person, and by attorney. Easter appeared specially by attorney only,
who moved to dismiss the contest for want of jurisdiction, in that Eas-
ter had not been personally served with notice of contest. This motion
was overruled. Easter's attorney then filed a motion, supported by
affidavit, for a continuance, on account of the absence of ne6essarywit-
nesses. As Johnson admitted that the witnesses named in Easter's
affidavit would, if present, testify as therein set forth, including Easter
himself, the case proceeded to trial.

- 0 Upon an examination of the testimony the local office rendered deci-
sion in favor of the contestant, and recommended the cancellation of
Easter's entry. The latter appealed to your office, and by letter of
September 24, 1894, you reversed the decision of the local office and
held Easter's entry intact.

Johnson appeals to this Department.
In their decision the local officers say-

the affidavit of Easter for a continuance in this ease alleges ill-health as a sufficient
excuse for his failure to reside upon the homestead. We do not think the facts
therein set up are a valid ground for his continued absence and failure to comply
with the homestead law.

Substantially the facts in the case are as follows-Formerly there
was a contest between the same parties involving the same land, on
the question of priority of settlement and residence. The decision was
in Easter's favor, with the exception of one forty. So there appears to
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be io question as to establishment of residence; but whether once estab-1
lished, it has been maintlined. Also there is no question as to Easter's
absence from the land a year or more prior to date of contest; but
whether said absence was justifiable or excusable.

In his application Easter stated that lie is unable, on account of sick
ness, to attend the trial; that he is now, and for more thait a year last
past has been afflicted with epilepsy or falling fits, andhas not been in,
such condition of health as would permit him to live on the homestead
without the continuous attendance and care of an assistant; that he
has been advised by his physician that he is liable at any time to have
such an attack of the disease as to require the immediate attendance of
a physician, which he could not have out in the woods on his homestead-
away from any town or village in which a physician is located; and
that he is unable financially to employ any one competent to take care
of him, and give him constant attention on the homestead.

The testimony shows that Easter left the land in December, 1891, and was absent
until May, 1892, when he returned to the homestead for three days. Dring this
visit he did a little clearing and planted a garden patch of about-six. square rods,
the crop being neither cultivated or gathered. He was absent until the following
November, in which month he was on the-place one or two nights. lie then boarded
up and nailed the doors and windows of his cabin. It does not appear that he was
again on his hortestead, and in April or May, 1893, he went to Chicago, Illinois,
where he has since remained.

Outside of the garden patch and the clearing, the latter estimated to'
be worth ten or twelve dollars, Easter's improvehents consisted of a;
cabin twelve by fourteen feet, worth from twenty to twenty-five dollars.
The land in controversy has been in Easter's possession since 1890, and
yet, according to his own estimate, only about one and two thirds acres
are cleared; most of this was done prior to the former contest.

It was error for your office to find that Easter resided continuously
on this land from August, 1890, until December 22, 1892. According
to his own statement defendant was only there from August, 1890, until
December 22, 18917 a period of sixteen months. lIe makes no claim of
residence or cultivation during 1893. The evidence shows that he was
present in May, 1892, for two or three days; also in November of the
same year for one or two nights. This would indicate, up to the date
of contest and immediately prior thereto, an almost continuous absence
of over two years.

The testimony further shows that prior to the last time Easter went
away he was in ordinarily good health. When Easter left his claim
the last time ht told Johnson that he was going to Minneapolis to the
National Convention, and pesumably alone. It was stated that he
used to pack on his back fifty to seventy pounds from Brule, a distance
of twelve or thirteen miles. While at that time he may have been suf
fering from epileptic fits, it is not shown that he was wholly incapaci-
tated from performing more work than the present improvements on
the land would indicate. There was no cultivation except a small gar-
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den, and that was said to be near the river i sandy soil, which prob-
ably did not need clearing before planting.

The evidence would tend to show that Easter became too confident
from his success in the former contest, where the decision in he matter
of prior settlement was in his favor. When he left the land the last
time he evidently knew that his absence would be indefinite; this is
shown by the act that he nailed up the doors and windo ws of his cabin.

The nature of Easter's disease, epilepsy, was not such as to preclude
him from making all necessary preparation for his absence, namely
applying for leave of absence. The laws are very lenient i respect of
persons afflicted by temporary illness or permanent disease, and full
provision .has been made therefor in section 3 of the act of March 2,
1889 (25 Stat., 854). The only requirement is that the applicant should.
explain its necessity and apply for leave of absence. Easter made no
such application and his absence for so long a period, from whatever
cause, was entirely unauthorized.

The government is disposed to be liberal in its treatment of entrymen,
who, by reason of siclkness and disease, are unable to fully comply with
the laws regulating the entry of the public lands, but I am inclined to
think it would be an exercise of liberality and leniency beyond what
was intended by Congress to allow the present entry to remain intact.
I am of the opinion that the plea of sickness cannot be received as an
excuse for failure to maintain residence on a homestead entry and make
substantial improvements thereon, unless good faith is clearly shown,
and it is. very apparent that sueh failure is due to the causes alleged.

Easter's sickness might possibly be an excuse for his laches (luring
the year immediately preceding the (late of contest, but it cei tainly
cannot atone for his want of cultivation and improvement for the several
years the land has been in his possession, and especially for his failure
to reside upon and improve his claim for as many as two years prior to
the date of contest; nor can it excuse his neglect in applying for leave
of absence the last time he left the land, when he must have known
that he would be away indefinitely.

In all the cases cited in support of your office decision, good faith
was an essential element. Under the leave of absence act good faith
must be affirmatively shown. Unless that appears, the leave of absence
will be refused. Certainly, where an entryman voluntarily absents him-
self from his claim, the acts and circumstances surrounding his case
should be carefully considered, and his good faith should be clearly
apparent. If it is not, his entry should be forfeited. In my estimation
such good faith has not been shown in the present case as to entitle
Easter to have his entry held intact.

Your decision is therefore reversed, Easter's entry will be canceled,
and preference right awarded to Johnson.
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RAILROAD GRANT-INDENINITY SELECTION-SETTLEMENT CLAIM.

NORTHERN PACIFIC E. It. Co. v. FLANNERY.

In case of a contract of purchase made with a railroad company, involving a specific
tract within the indemnity limits of the grant, the subsequent selection of such
tract by the company will be presumed to have been madle for the protection of
the purchaser; and his subsequentresidenceol he lanl, in relianceonl tlecon,
pany's title, cannot be held as conferring any right as against the company.

Secretary Smith to the Commissioner of the General Land Office, February
(J. 1. H.) 10, 1896. (F. W. C.)

I have considered the motion filed on behalf of the Northern Pacific
Railroad Company for reconsideration of departmental decision of
February 23,1895 (20 L. D., 138), i the case of the Northern Pacific
Railroad Company v. Frank Flannery, involving the NE. of Sec. 15,
T. 8 N., R. 12 E., Helena land district, Montana.

This case arose upon an application filed by Flannery December 4,
1886, to make entry of the land before described under the homestead
laws, which application was rejected for conflict with the indemnity
selection of the Northern Pacific Railroad.

The land is within the indemnity limits of the grant for said company
and was included in its list of selections filed February 26, 1885.

In the homestead affidavit filed by Flannery which accompanied his
application presented on December 4, 1886, he alleged settlement upon
the land in October, 188', and with register's letter of January 7, 1889,
was forwarded a second affidavit by Flannery, executed November 19,
1888, in which he alleged settlement upon the land April 1, 1883, and
that he had since continued residing upon and improving the land. In
this affidavit he also alleged that shortly after making settlement upon
the land hed was informed that it was included within the indemnity
limits of the railroad grant and that title could only be acquired
through the company; that he thereupon entered into an agreement
with the company for the purchase of this land and made payments at
various times on account thereof, aggregating between three and four
hundred dollars; that as soon as he learned that he was entitled to
make entry under the public land laws he discontinued his payments
under the contract with the company, and that lie had at all times
resided upon and claimed the land as his home.

Upon this affidavit your office ordered a hearing. The testimony
taken at such hearing showed that in 1882 Flannery purchased the
improvements made by a prior settler upon this land, who gave him
possession; that he, Flannery, made actual settlement thereon in Feb-
ruary, 1883, and that he had since continued residing upon the land,
cultivating and improving the same; his improvements at the date of
the hearing being valued at the amount of $1000.
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There was no evidence offered at the hearing relative to an agree-
ment entered into between Flannery and the company for the purchase
of this land.

Your office decision of May 1, 1891, held the company's selection for
cancellation with a view to allowing Flasnery's application, from which
the company appealed to this department, the appeal being considered
in departmental decision of February 23. 1895, supra.

In that opinion it was held:
There can be no question under the testimony, but that at the date of selection

and for more than two years prior thereto, this land was in the possession and occu-
pancy of Flannery, and while it is true that he admits a previous agreement with the
company to purchase of it its title to this land, yet I do not think that the showing
made is sufficient to avoid his settlement.

It is clear that he did not go upon the land in accordance with a previous agree-
ment made with the company; in other words, the company did not put hin in
possession of the land, for it is clearly shown that he purchased the improvements
of a prior settler and that it was not until after he had lived upon the land for some
tithe that he learned of the adverse claim of the company. Learning of this adverse
claim on account of the grant, and in order to protect himself in his possession, he
contracted with the company fr the purchase of this land and on account thereof
made payments as before stated; but as soon as he learned that he would be per-
mitted to make entry under the settlement laws, he repudiated his contract with
the company and made application under the homestead laws, as before stated.

Your office decision was therefore affirmed. A review of said decision
was denied February 23, 1895 (20 L. D., 466).

The basis of the motion under consideration is that Flannery, on Jan-
uary 25, 1885, before the company made selection of this land, entered
into a contract for the purchase thereof from the company, and that said
contract was never repudiated, but on the contrary, full payment was
made on account thereof and the tract deeded to Flannery by the com-
pany on August 7, 1891.

Accompanying the motion is a letter from Flannery addressed to the
company, in which, after setting out the fact that he had bought said
land from the company and received its warranty deed, he states as
follows:

A few days ago I received notice that the Hon. Secretary of the Interior has decided
that the NE. , Sec. 15, T. 8 N., . 12 E., is government hind and directing cancellation
of the railroad section (selection). I sold the land three years ago with a warranty
deed. The party I sold to has notified me to make the title good. Will you appeal
the case or what will you do? Please write me and let me know all about it.

The company has, since filing the motion under consideration, filed a
waiver by Flannery of any claim under his settlement upon this land
adverse to the company.

From the above it would appear that the decision of this Department
has miscarried, for it would appear that Flannery did not abandon his
contract with the company, but completed the same and has since sold
the land relying upon the company's warranty. It would therefore seem
that in reality he had abandoned the claim initiated by the presentation
of his homestead application.
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At the time of the rendition of the decision of this Department all
the facts relative to the contract entered into between Flannery and
the company were not before this Department. For this omission it
would seem that the company alone is responsible. It would appear,
however, that sufficient showing has been made to warrant the reversal
of the previous decision of this Department.

Flannery having entered into a contract with the company for the
purchase of these lands prior to the selection of the same by the com-
pany, it must be presumed that the subsequent selection made by the
company was on account of and for the protection of Flannery under
his contract entered into as before stated. His subsequent actions
show that he has retied upon the company's title since making said
contract and he can not be held to have acquired any rights by his sub-
sequent residence upon and iprovement of this tract that would defeat
the company's right under its selection made as before stated.

The previous decision of this Department directing the cancellation
of the company's selection of the tract, on account of the settlement
claim of Flannery is recalled an d vacated, and said selection, if canceled
upon your office records, will be re-instated. Flannery's application
will stand rejected.

RIGHT OF WVAY-TOLL ROAD-SECTION 47., R. S.

WASON TOLL ROAD Co. V. CREEDE ToWNSITE (ON REVIEW).

In recognizing a right of way claimed on behalf of a toll road under section 2477,
R. S., the Department will not, in the absence of express statutory authority,
determine the width of such right of way.

Secretary Smith to the Commissioner of the General Land Offi ce, February
10, 1896. (P. J. C.)

I have before me a motion for review.of departmental decision of
October 31, 1895 (21 L. D., 351), filed by counsel for the townsite of
Creede.

It appears that the mayor of the town of Creede submitted proof of
settlement and occupancy of certain lands in Sees. 19 and 20, Tp. 42 N.,
R. 1 E., and Sec. 25, Tp. 42 N., R. 1 W., Del Norte, Colorado, land dis-
trict, and sought to enter the same for the benefit of the settlers
thereon. The Wasou Toll Road Company protested, claiming a right
of way of one hundred feet through the land for the operation of its
toll road.

A hearing was ordered, and as a result the local office recommended
a dismissal of the protest. On appeal, your office affirmed this action,
and the Department, by its said decision, reversed the judgments
below, holding that the road company, being the prior occupant of the
land, was entitled to its right of way.

10332-VOL 22--10
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Review of this judgment is now asked, and the errors assigned are
(1) that it was error to hold that the rule in the case of Deffeback. v.
Hlawke, 115 U. S., 392, does not apply to this case; (2) in holding that
the grant of the right of way was akin to the statutory grant of right
of way to railroad companies; (3) in holding that there were no settle-
ments at Creede prior to the location of the toll road; (4) in holding
that the case of Smith v. Townsend, 148 U. ., 490), is an authority for
or has any bearing on the case at bar; (5) in citing as authority the
quotation from 6 Am. & Eng. Enc. of Law; and () it is insisted "that
there is nothing whatever in this case, as disclosed by the record, author-
izing the right of way of this company to be one hundred feet wide."

It will be seen by an examination of the reported case that all of the
questions suggested by this motion were given consideration, with pos-
sibly the exception of the last. The authorities cited and relied upon
and the discussion in relation thereto will be adhered to.

The Department did not hold, as stated by counsel, that there was
no settlement at Creede prior to the location of the toll road. What
it did say was, that " there were but two or three cabins in what is now
Creede, outside of the commissary' of the mine," at the time the road
was surveyed and construction begun. It is conceded -that at the time
the road was constructed through the town, a considerable portion of
it was occupied by settlers.

As to the last suggestion of counsel, it may be said that the Depart-
ment did not decide that the road company was entitled to one hundred
feet. What it decided was that "patent will issue to the townsite, if
otherwise satisfactory, for the land claimed, subject, however, to the
easement of the Wason Toll Company's right of way for the road
through the land thus patented." It will thus be seen that the width
of the right of way was not fixed. This was not acidental at all.
This matter was considered, and it was determined that it was doubt-
ful whether the Department would have jurisdiction to fix the width of
the right of way in the absence of express authority by Congress. It
was therefore deemed advisable not to decide this question, inasmuch
as the State court, or authorities, after title had passed from the nation,
had full power to settle this controversy.

It is true that the Road Company claims one hundred feet in width
as its right of way, and, while the Department sustained its contention
as to its right of way, the width thereof was not determined, and it was
not intended to be.

The motion is therefore overruled.
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OKLAHOMNIA LANDS-COUNCIL GROVE TIMBER RESERVE..

W. F. MACMARTIN.

Council Grove military timber reserve established prior to the opening of the Creek
lands, though falling within the limits of the lands opened by the President's
proclamation, was noted on the maps of official and public survey as excepted
from settlement. and therefore reserved by competent authority.

Secretary Smith to the Gonimissioner of the General Land Office, February
10, 1896. (A. E.)

On November 13. 1894, your office affirmed the rejection by the local
office of MacMartin's application to make homestead entry of the NE..1
Sec. 33, T. 12, R. 4 W., I. M., Oklahoma, Oklahoma. The application
was made July16, 1894. The rejection was because the land was within
a military reservation, segregated from the public domain by executive
order, dated December 26, 1885, and April 19, 1889.

This tract was a portion of the lands the occupancy title to which
was ceded by the Creek Indians to the United States in 1860 for the
purpose of settling 'friendly Indian tribes thereon. On December 31,
1885, by general orders No. 128 of the Secretary of War, a military
timber reservation known as Council Grove was proclaimed and then
tract in question is within its limits.

It is contended by appellant that this land was opened to homesteadt
entry by the act of March 2, 1889, and by proclamation of the Presi,
dent, dated larch 23, 1889.

The reservation was within the territory ceded by the Creek Indians'
on January 19, 1889, and ratified by Congress on March 1, 1889 (25
Stat., 757). The ratifying act (section 2) says:

That the lands acquired by the United States under said agreement sallbe apart
of the public domain, but they shall only be disposed of in accordance with the laws
regulating homestead entries, and to the persons qualified to make such homestead
entries not exceeding one hundred and sixty acres to one qualified claimant.

In the act of March 2, 1889 (25 Stat., 980), applying to the Seminole
lands, it was provided (section 13):

That the lands acquired by the United States under said agreement shall be a part
of the public domain, to be disposed of only as herein provided.

Further in the same section, after providing that the lands shall be
opened by proclamation of the President, it is stated that all the fore-
going provisions shall apply to and regulate the lands acquired from,
the Muscogee or Creek Indians by the cession of January 19, 1889.

The proclamation opening these lands was signed March 23, 1889I:,
and while the boundaries of the land declared open for settlement-
included within them the Council Grove military timber reservation,
that reservation was excepted from entry and set aside and marked on
the official and public map' of the lands opened for settlement and
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entry, and the statement printed on the map was " Timber reserve not
open for settlement."

In view of this it must be held that the land applied for was reserved
.by competent authority, and your action in rejecting the application of
XacMartin is affirmed.

PRACTI CE-RtEVIEW-CONT5ST-SETTLEiJENT RIGHT.

LE1miiONS . WILLIAMS.

An allegation of amicable adjustment prior to judgment, made on motion for review,
may be properly treated as the basis for frther inquiry and decision in accord-
ance therewith.

As against third parties the settlement right of a claimant will be protected during
the pendency of proceedings between such claimant and a prior entryman.

Secretary Smith to the Commissioner of the eneral Land Office, Eebruary
(J. I. II.) 10, 1896. (A. E.)

I have before me a motion for review of departmental decision of
July 12, 1894 (19 L. D., 37), there entitled Lawson H. Leinmons, which
decision awarded to said Leinmons the SE.-, of Sec. 28, Tp. 8 N., R. 15
W., Oklahoma, Oklahoma Territory. The motion for review has been
filed by Daniel C. Williams.

In order to fully understand the relations of the respective parties,
the following recital will be appropriate.

Williams applied to file soldier's declaratory statement for the tract
described May 4, 1892, without proof of service in the United States
army during the war. His application was suspended 1br the purpose
of allowing him to furnish the missing proof, which he did on June 6,
1892, and the application was allowed. In the meantime, on May 31,
1892, Lemmons was allowed to make homestead entry of the tract in
question. Subsequently, to wit, on June 24,1892, Williams was allowed
to carry his declaratory statement into a homestead entry.

On the issue thus raised between the parties, both of whom, as above
seen, had entries of record, the Department, in the decision under
review, held that Lemnmons had the better right, inasmuch as at the
date of his application to enter the application of Williams to file
soldier's declaratory statement was incomplete and defective, thus
reversing the decision of your office which awarded the superior right
to Williams, on the ground that when he had cured the defect in his
application to file, his rights related back to the original presentation
of said application.

The motion for review, while not directly attacking the judgment
above indicated, asks a reconsideration and review on the ground that
the case between the parties had, prior to said decision,

been compromised and settled; that the said Lawson H. Lemmons had abandoned
and withdrawn all claim to the tract therein involved, and that through inadvert-
ence and error said cause was allowed to proceed to a final decision.
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Williams accompanies this motion with his affidavit, dated Febru-
ary 28,1894, stating that he had just been informed of the depart-
mental decision of July 12, supra, holding for cancellation his entry,
and that prior to the issuance of said decision he had
secured, as he supposed, the withdrawal of the said appeal and the relinquishment
of said Lemmons; that on September 27, 1893, your afflant compromised all the
issues between himself and Lawson I. Lemmons, and said Lenimons executed a
withdrawal and relinquishment of all claims to the tract herein involved, and as
your affiant understood and believed notified his attorney of record to withdraw his
appeal, and following out said withdrawal and dismissal left said tract and went to
some point in the Indian Territory, or in the Oklahoma Territory near Fort Sill, 0.
T.; that since said time Lawson H. Lemnmons has not resided upon said tact, nor
laid any claim thereto, and that it has been through a mistake, error and oversight
of the attorney of Lemmons that the appeal was not dismissed and the relinquish-
ment of Lemmons filed.

Williams further states that he is now and has been for more than a
year the sole and only occupant of said tract, that he has valuable and
permanent improvements thereon, consisting of a house, all of said
tract under feuce, and seventy acres under cultivation-all valued at
about $600.

The foregoing affidavit is substantially corroborated by affidavit of
George Gordon, made September 27, 1894.

It appears from papers with the motion that service of notice of the
departmental decision under review was accepted, September 12, 1894,
by I. C. St. John, as attorney for Lemmons, and was served upon
Howe and McMachan, attorneys for Williams. It also appears that
service of the motion for review and accompanying affidavits was
accepted September 27, 1894, by St. John as attorney for Lemmons.

Notwithstanding what has been said above, a letter has been filed,
under date of September 15, 1894, by George E. Lemon, Esq., of this
city, entering his appearance for Lawson H. Lemmons, in the case of
Lemmonsv. \Villiams now on review before the Department, and asking
tobe informed of any action taken relative to said motion.

If the facts be as set out in the motion for review, and they have not
been thus far denied, although, as above stated, said motion was duly
served upon H. C. St. John, signing himself attorney for Lemmons,
there would seem to be no good reason why Williams should not ulti-
mately secure the land upon which he has settled, as aforesaid.

The motion and accompanying papers are returned herewith, and you
will cause inquiry to be instituted as to whether a relinquishment by
Lemmons of the tract in question has ever been filed. If it be found
that relinquishment has been duly filed, you will notify Williams that
he may again make entry of the land in question; for on the record as
presented to the Department when the decision was rendered, I am yet
of the opinion that the judgment was correct, and that Williams's
entry was properly canceled. Should it be found that no relinquish-
ment has been filed by Lemmons, Williams will be notified that he may
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institute contest against the entry of said Lemmons, with the view to
securing the cancellation of the same, on the ground of waiver and
abandonment, as set out in his affidavit accompanying his motion for
review. Should he establish the facts to be as stated by him in said
motion, the entry of Lenmmons may then be canceled and Williams
allowed to make new entry of the tract. If he has been a settler upon
the land as stated by him in the motion, and continues the same, this
will be protection to hint as against parties other than those to this
record.

Under the orders above made, your office is given full jurisdiction of
the case, as completely as if said decision of July 12, 1894, now under
review, had not been made. Should Williams fail to establish the facts
as now alleged by him, that decision will stand; otherwise it may be
treated as revoked and set aside, and the case will be adjudicated in
accordance with the facts as they may be found.

C(OiNTEST-nIELIN Q 1TISILENT-CIIARI1GE 01F 1EAVD.

LEwis v. BARNARD,
and

WINSTON v. BARNARD.

A charge of fraud in the procurement of a relinquishment will not be entertained, as
against a record entryman, on behalf of a third party who alleges that he is in
possession of a prior relinquishment and intended to enter the land in controversy.

The consideration that may have passed between the parties, on the execution of a
relinquishment, is not a matter for departmental inquiry, except as an incident,
in conection with other facts, tending to show that the entryman was fraudu-
lently deprived of his land.

Fraudulent intent in making an entry is not shown by the execution of a relinqnish-
ment, or an offer to sell the improvements on the land.

Secretary Smith to the Commissioner of the General Land Office, February
(J. 1- H.) 10, 1896. (P. J. C.)

The land involved herein is the NW. J of sec. 5, T. 129 N., It. 56 W.,
Fargo, North Dakota, land district, of which Sherwood H. Winston
made timber culture entry June 25,1883. On October 22, 1892, his relin-
quishment was filed and Clarence E. Barnard made homestead entry of
the tract. November 4, 1892, Job D. Lewis filed an affidavit of contest
against Barnard's entry together with an application to make homestead
entry of the tract, and on November 7 following, filed an amended affi-
davit. He charges that Barnard obtained Winston's relinquishment
by enticing him to Britton, South Dakota, and when in an intoxicated
condition; that he induced him to make affidavit of the loss of the
receiver's receipt of his cash entry, "Barnard knowing such latter fact
to be untrue; " that Barnard's homestead entry was for the sole pur
pose of speculation; that on November 4,1892, he (Barnard) executed
a relinquishment of his said entry; that he is a resident of South
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Dakota. He alleges on information and belief that Barnard had used
his homestead right prior to the date of his entry. He also alleges
that the loss of the receiver's receipt "is false, as he has both in his
(afflant's) possession, including Winston's written relinquishment in
due form, bearing date July 14,1892; that he has upon the part of said
Barnard, by said acts, been defrauded out of his interest in said land
and deprived from making a soldier's homestead entry therefor. He
asks that a hearing be ordered, Barnard's homestead entry canceled,
"and the relinquishment obtained as aforesaid be declared fraudulent."

The defendant appeared specially and moved to dismiss the contest,
for the reason that the affidavit did not state facts sufficient to consti-
tute a cause of action. The motion was overruled, and the testimony
was taken be-fore the local offices, ending on March 23, 1893.

On the same day, Winston filed an affidavit of contest against Bar-
nard, allegingthat Barnard "madehisentry infraud; thathe procured
by fraud, without consideration, deponent's relinquishment;" that it
was executed and procured by fraud and misrepresentation by said
II Barnard to deponent while he was under the influence of intoxicating
liquors, to such an. extent as to incapacitate him from transacting busi-
ness;" states that there are one hundi ed and ten acres in cultivation,
and sufficient growth of living trees to allow deponent to make timber-
culture final proof; that Barnard's entry is fraudulent and speculative;
that deponent has no knowledge or recollection of executing a relin-
quishinent of his entry. He asks that his timber-culture entry be rein-
stated and Barnard's homestead entry be canceled. Defendant also
demurred to this affidavit on the ground that it did nor state facts
sufficient, to constitute a cause of contest.

By your office letter of April 11, 1893, a hearing was ordered on Win-
ston's charges, part of the testimony being taken before the local officers
and part by deposition.

The local officers consolidated the two cases, and recommended that
the homestead entry of Barnard be canceled, and the timber-culture
entry of Winston be reinstated. On appeal, your office, by letter of
July 23, 1894, affirmed the action below, whereupon Barnard prosecutes
this appeal, assigning several grounds of error, both of fact and law.

The issues raised by the affidavits of contest filed by Winston and
Lewis against Barnard's entry, and which have been consolidated into
one contest, without objection, are: (1) the procurement of Winston's
relinquishment while he was in a state of intoxication, and (2) Barnard's
fraudulent or speculative entry. The other matters alleged may be
treated as surplusage, and do not constitute grounds for contest. For
instance, the allegation of Lewis that he has been defrauded by Barnardt
because he (Lewis) intended to make a homestead entry of the tract, is
not such a charge as will be inquired into. (Hamilton v. Harris et al.,.
16 L. D., 288; same, on review, 20 L. D., 227.)

There is no controversy apparently between Lewis and Winston.
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Lewis holds a relinquishment by Winston of the same land, executed
in July, 1892, and delivered to one Yaiser from whom Lewis procured
it. This relinquishment has never been presented to the local office,
and is not in the files. It not having been presented, the Department
will take no notice of it, except as evidence in the case. This con-
troversy as it now stands might well be entitled Lewis and Winston v.
Barnard. I

The testimony shows that Winston had a timber-culture entry on
the tract; that he had complied with the law in relation to that char-
acter of entry, and had ten acres of trees growing thereon in the ninth
year after his entry, and, it is claimed, could have made final proof on
the same. It is shown that he was a man given to drinking, and on all
convenient occasions would get intoxicated. It is claimed that he was
so intoxicated whenl he executed the relinquishment that Barnard filed
as to be incapable of transacting business, and that Barnard and his
partner, Gorman, were istrumental in getting hin in this condition
for the purpose of getting from him the relinquishment.

Frank Winston, son of Sherwood, testified that about eleven o'clock
P. M., Ol October 21, his father passed his place on his way to Britton,
South Dakota, in com]pany with Barnard, ' so intoxicated that he did
not know me." He did not see his father after that, yet he says, it is
a fact that he was intoxicated when he signed the relinquishment.

Sherwood Winston in the Lewis case testified, that he could not tell
exactly when it was that he accompanied Barnard to Formami: "he
claimed that I had better go down there an(l let him have this land of
mine to save it from losing it to Mr. Yaiser, who, he said, was going to
get it away from me." Barnard "was in quite a hurry to get to Britton
before Mr. Yaiser would miss me at Forman, and that lie could make
arrangements to get around before Mr. Yaiser. I was intoxicated."
Hie says he had been drinking so hard that he could not tell what the
paper was; and that he was so much so as to be unable to transact
business when he signed the relinquishment. He thinks it was before
noon that he executed it, had been drunk all night; drove from
Formals to Britton, and arrived there about midnight. On cross-
examination, he, says he talked with Barnard about executing the
relinquishment before he left Forman, after talking about it, went to
Britton, about twenty miles away. It was probably nine o'clock A. M.,
when he made the relinquishment. "I was pretty full to kow any-
thiig."7 It was executed before McCoy in some office. On re-direct
examination, he was asked if he stopped at his son's while en route, etc.,
and his reply was: " We stopped at my son's place going down. It was
about 18 miles from Britton. I was intoxicated. I did not know him."
Says he continued to drink uip to the time he "executed some papers,"1
and that the liquor was furnished by Barnard and Gorman. On re-cross
examination, says: "it may have been about ten o'clock or a little later,"
when they got to his son's house; that they remained there "only a very
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short time. About five minutes;" then went directly to Britton, arriv-
ing there about midnight. "It might have been between that time and
half past one. We had a good team and drove pretty fast." Says he-
merely guesses at the -time of their arrival. "We stopped at the-
Arlington house. The place was not opened for customers, the man
was just moving in. Barnard and Gorman had a room there and we
all stopped there, in the same room."

In his own case against Barnard ,Wiuiston testified that he relinquisbed
the land to Barnard, who "carried out the idea" to him tat it would
be the best way to save his land; that Yaiser was trying to get it away
from him, and beat him out of it, and at. the time this happened he was
under the influence of liquor and took his advice; that they commenced
drinking at Forman, and started in a buggy for Britton; they "had-
liquor with them and drank considerable all the way down." Gorman
was with them. He does not remember to have had any conversation
with them about the land prior to that day. Says he was intoxicated.
all the time; had never agreed to it when he was sober. "They told
me that Mr. Yaiser was going to beat me out of my claim, but I can
not say for certain as to that." He was asked it he read over the relin-
quishment before he signed it, and says: i I could not read it. I got.
the lawyer to read it to me;" he "was too blinded with liquor" to read
it. He did not take any legal advice relative to his relinquishment
until spring, when his son came to him. He did not do this sooner,
because "I supposed that they meant just what they told me, and that
they were doing it for my benefit, and I did not realize until some of
my fiends told me." Says he was not drunk all winter. He spentthe-
winter in Britton, Gorinan and Barnard paying his board. Did chores
for them and looked after their stock; says he was drunk all the time,.
obtaining liquor from thein. e received no consideriation for the relin-
quishment. On cross-examination he says, they began to drink a couple
of hours before they left Forman; thinks it was about two o'clock A. M.
when they got to Britton; got up about seven, "had a few drinks," and
went to the lawyer's office in the forenoon; there was some talk about
the relinquishment; MVdcCoy drew it up, and read it to him at his request
It is shown in this cross-examination the witness had made a relinquish-
ment, or a mortgage, he claimed he could not tell which, to Yaiser in
July, 1892.

The testimony of his son is substantially the same as before. He
again says his father "was too intoxicated to know me, his own son,"
when he passed his house that night.

The witness Chase in his deposition says, that he saw Winston Octo-
ber 21, at his hotel in Britton (the " Commercial"), and he stopped there
about one week, and that he was intoxicated during that time. Finch,
in his deposition, says he saw Winston on the 21st in Britton, and that
he was so badly intoxicated that he staggered.

This is all the testimony there is on behalf of the contestants as-to
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Winston's being drunk at the time he executed thisrelinquishment. The
evidence of the last two witnesses does not fix the time of the day at
which they saw him drunk, whether before or after nine o'clock A. M.,
about the hour Winston says le executed the paper. Hence their testi-
nony is of little value.

But from Winston's own evidence it is clearly apparent, whatever
may have been his condition oii October 21st, that before he left Forman
he knew perfectly well what he was going to Britton for. He tells
what he was going there to do, and the purpose he had in view; he
goes into some detail about the journey, the time they started, when
they arrived at his son's house, when they got to Britton, where they
stopped, the hour at which they went to the lawyer's office in the morn-
ing; that the relinquishment was there drawn up, read to him by the
attorney, and executed. It does not seem as if a man could be intoxi-
cated to the extent of rendering him incapable of doing business, and
yet give all these details with such exactness. He says he did not
know his son when he passed his honse. Without desiring to be hyper-
critical, it might with propriety be asked, how he knew he did not know
his son, if he was insensible from intoxication. He ap)aren1tly knows
everything else in connection with his journey, even to the purpose for
which he was making it. His testimony does not impress me with the
fact that he was incapacitated. The testimony of his son on this point
is of but little value. He simply asserts that his father was so intoxi-
cated that he did not know him. He does not tell what transpired to
convince him of that fact.

But aside from the doubt created by contestant's testimony, there is
evidence on behalf of the defendant that can not be ov rlooked. Both
Barnard ad Gornan testify that he was not intoxicated at any time
during the negotiations or at the time e signed the papers. They
admit that they had liquor with them on the trip, and that all of them
drank of it, but swear that Winston was perfectly sober. In addition
to their evidence, are the depositions of C. A. Dwight, who witnessed
the execution of the relinquishment, and J. H. McCo, who was then
county judge and made out the papers. The testimony of these wit-
nesses seems to have been overlooked both by your office and the local
office; at all events, it is not referred to at all.

Dwight says the relinquishment was signed between eight and nine
V)'clock in the morning, and that Winston was perfectly sober at that
time. McCoy says Barnard, Gorman and Winston came to his office
about eight o'clock A. M., and desired a relinquishment drawn; that at
Winston's request he drew it; that Winston stated to him that he had
lost his receiver's receipt. He says: " He appeared perfectly sober and
in his right mind; he was not intoxicated in the least; the relinquish-
ment was fully read over to him by myself before he signed it." He
says he frequently saw him during the next two months and talked
with him in regard to it, "and from that talk I can positively say that
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he knew just what he was doing when the relinquishment was signed,
and he always expressed himself as being satisfied."

It seems to me that this evidence fairly shows that Winston was sober
at the time of the execution of the papers.

His charge that the relinquishment was without consideration is not
such a charge as the Department will consider, except, perhaps, as an
incident in connection with others to show that the claimant has been
defrauded out of his land. The relinquishment runs to the government,
and it can not inquire as to any consideration that may have passed
between the parties. This is a matter they must settle between them-
selves. But notwithstanding this, it is quite apparent that there was
a consideration aid to Winston by Barnard. The latter says he paid
bills for him amounting to $100, also his board for the winter of 1892-'93,
amounting to $100; that he bought clothes, underclothing, shoes, and
tobacco, and "gave him a little spending noney."1 His testimony as to
the board is corroborated, in part at least, by the proprietor of the hotel
where Winstonboarded, who swears thatBarniard paid him for Winston's
board at the rate of $5.00 per week, from November 26, 1892, to February
6, 1893.' Whether the amount he testified to was an inadequate consid-
eration is not for the Department to determine, perhaps, but in view of
the fact that Winston had then outstanding another relinquishment,
from which he apparently expected nothing, as he was anxious to give
another to some person who would give him something, it would seem
as if he were not in a position tobe heard on the plea of no consideration.

The only testimony in the record on the plea of fraud or speculation
on the part of Barnard in making the entry is, that he executed a
relinquishment of his entry November 2, 1892, and agreed to sell the
improvements for $550.00. When the relinquishment was presented at
the local office, the Lewis contest was found to be pending, and, as
entry could not be made, it was subsequently returned to him. The
fact of the execution of a relinquishment or the offering for sale of
improvements is not a evidence of fraudulent intent in making an
entry. (hatten v. Walker, 16 L. D., 6.) The. defendant since entry
has built a framne house, fourteen by twenty-four feet, ceiled inside,
shingled and partitioned off into two rooms; a barn, sixteen by twenty-
four, shed roof, with stalls for eight horses; also another barn, covered
with straw, for four horses, and dug a well fifteen feet deep. In addi-
tion, he had replowed about seventy acres of ground and put it in
wheat.

It may be added that there was no testimony offered on the charge
of Barnard's disqualifications.

Your office judgment is, therefore, reversed. and the contests will be
dismissed.
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SWA-MP LAND GRANT-CHARACTER OF PROOF.

STATE OF OREGON ET AL. V. PORTimS.

The classification of land as samp and overflowed, that is not at the present time
of sieh character, requires clear ard convincing proof of its swampy condition
at the date of the grant.

Secretary Smnith to the Commissioner of the General Land Office, February

(J. I. 11.) 10, 189G. (J. L.)

The land involved in this case is the SW. of section 34, T. 23 S., .
31 B., Burns land district, Oregon. In the year 1873, and again in 1S85,
the State of Oregon selected and laimed said tract under the swamp
land grant of March 12, 1860. On December 7, 1889, Baxter R. Porter
made homestead entry No. 61 of the tract. Between September 15, and
October 13, 1892, a hearing was had in accordance with the circular of
December 13, 1886 (5 L. D., 279). A ttorneys for the State of Oregon
and Miller, and for Porter attended.

On March 28, 1893, the receiver found that the tract was not swamp
and overflowed land rendered unfit thereby for cultivation, and recom-
mended that the State's claim be rejected, and that Porter be allowed
to perfect his homestead entry. On July 20, 1893, the register found
that the tract was such swamp and overflowed land, and recommended
that it be certified as such to the State.

On July 13, 1894, your office affirmed the decision of the register, and
held Porter's homestead entry for cancellation. Porter has appealed
to this Department.

It is shown by a clear and palpable preponderance of the testimony-
indeed it is not seriously disputed-that said tract of land is now, and
for more than ten years has been, a gently sloping and slightly undu-
lating meadow, producing plentiful crops of valuable hay which have
been harvested every year; and has, since July 1888, furnished for
Porter and his family a good living and a comfortable home.

To prove notwithstanding, that the tract was on March 12, 1860,
swamp and overflowed land rendered unfit thereby for cultivation, the
representatives of the State of Oregon introduced and examined nine
witnesses. Two of them, Thomas N. Lofton and C. S. Grigsby, testi-
fied that between the months of June and September 1862, the whole
of Harney Valley was covered with water. It is a historical fact-
developed by these same witnesses and many others in contest cases
before this Department-that the year 1862 was a season of phenome-
nal waterfall, amotunting almost to a deluge over the whole Pacific slope
from the crest of the Rocky Mountains to the sea, and from British
Columbia to Mexico. (DeWitt v. State of Oregon et al. 21 L. D. 256.).
The quarter section in contest was probably covered with water during
the whole summer of 1862. One of said witnesses G. W. Anderson,
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first knew the valley in 1874; three of them, J. S. Devine, E. P.- McCor-

mack, and J. C. G. Byer, in the year 1876; another one, C. G. Frye, in
1878; the other two came in later, in the year 1883 or 1884. The testi-
mony of all of them tends to show that after the year 1874, Harney
valley began to fill up with settlers, and to be cultivated and improved,
and made more productive, and more desirable as a place of residence,
from year to year. All the testimony shows that the valley including
the tract in contest is overflowed annually, from the time the snow on
the mountain begins to melt until about the first of July; and that
without suck overflow the meadows would be arid and valueless.

The first one of seven witnesses produced by the entryman, (. S.
Riggs, by name), testified that in September 1845, he spent five days
in Harney valley, travelling with an immigration party, and hunting
horses that went astray. That he and his party went up the west fork
of Silvies river; and that he, (then twenty years and eight months
old), while hunting the horses, traversed a considerable portion of the
valley, and the meadows now classed as hay-lauds. That he travelled
on horseback. That the whole of Harney valley was then dry; as dry
as it had been during any of the years between 1888 and 1892: That
he saw no water except in the bed of Silvies river: That he encoun-
tered no mud or miry places: That he had no difficulty in riding aly-
where on his horse, after the other horses that had strayed from the
caravan. This witness was not impeached, nor was any attempt made
to contradict his testimony.

The other six witnesses for the entryman colcur in testifying that
since the year 1884, the tract of land i contest has steadily improved
in productiveness, and desirability as a place of residence. One of
them, Wm. R. Gradon, a civil engineer, who had run two lines of levels
across the tract, proved that it has a gradual slope or fall from the
north line towards the south and west, of three feet six inches per mile.

This Department can not infer that Harney valley was a swamp in
the year 1860, from the fact that it was flooded in 1862. A ircum-
stance very close to the tract of land in coutest, verified as a fact by
the records of your office, will show the impropriety of such an infer-
ence. The exterior lines of township 23 and 24 south of range 31 east,
were surveyed on August 25, 1873. The approved map shows that on
that day Silvies river, (which was the boundary of the Malheur Indian
Reservation), traversed township 23 from northwest to southwest,
and entered township 24 near the corner of sections 1,2, 35 and 36;
or to speak accurately according to the survey, at a point three
chains or one hundred and ninety-eight feet west of said corner. The
sectional subdivisions of township 24, were surveyed between October
15 and 25, 1875. The approved map shows that at the latter date, Sil-
vies river had within two years and two months, been moved westward
one mile, and then entered township 24, west of the corner of sections
2, 3, 34 and 35.
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To explain this apparent phenomenon, the surveyor in 1875, made the
following field note:

I find that in running the section lines between sections 1 and 2, and 2 and 3, I
intersected what appeared to be a channel of Silvies river, which when the bound-
ary of the reservation (the Malheur Indian) was run, must have been taken for the
main channel of the river. This channel (meaning the channelsurveyed and mean-
dered by him in 1875), appears to have been formed since the exterior lines of this
township were run, when the deputy surveyor made the intersection on the north
boundary of section 2, at 77 chains (from the northwest corner of section 2).

And on further examination I found what appeared to be a drift above the town-
ship line in Silvies river which had been formed since the exterior lines were run,
and hence turned the channel so as to cause it (tle river) to make about one mile
westing, crossing the township ]ine on the north boundary of section 3.

The existence of the drift or obstruction found by the surveyor in
1875, is corroborated by the witnesses who testified in 1892. J. S.
Devine (for swamp land claimant) testified:

There is a slough of Silvies river flows along the eastern boundary of section
34 . . . . about half a mile from the eastern boundary of this claim, I think.
(Questions, nineteen direct-and eight cross ex.

Charles Nelson (for entryman) in answer to direct question seven-
teen testified as follows:

In the fall of 1885 or 1886, I and Toni Mc(ormack went down along the river, and
found a dam in the river where used to be the old river. In the SE. 1 section 34 was
a dam which prevented the water going down the river. It was timber, brush,
logs and old hay; which I believe the dam had been there a good many years. The
river was about all growed together above, so you could hardly see a sign of the
river, which was filled up with old trash, dead cattle, which jammed up the said
dams. Bones settled down to the bottom of the river, and mud washed and settled
down amongst them bones which make good rich soil. Tle begin to grow and fill
the river up entirely, pretty near. The river has been filled Up for a mile and a half
by the cause of dams; and said old dead cattle, make the tale grow in the bottom
of the river; which the water hardly have any outlet where it used to have. In
the spring when the melting snow comes down, there is no outlet for it in the chan-
nel of the old river; it is bound to flow oer the bank and in the direction to said
land, or the way the country leans.

W. IR. Gibson (another witness for the entryman) in answer to ques-
tion nineteen, testifies as follows:

As I stated before I never saw this dam (meaning a particular dam); but there
has been an obstruction in the river there, that has caused the channel to fill up,
and grow over with tule; till a man can drive right across the river there today,
with a wagon and team and not know that there is any river there.

No attempt was made to impeach or contradict either of said
witnesses.

It does not appear certainly, whether the drift or obstruction discov-
ered by the surveyor in 1875, was natural and accidental, or artificial
and intentional. In either case the effect would be to swamp some of
the meadows, and to fill up and obliterate the old channel of the river.

It would not be safe to infer the condition of the SW. i of section 34,



DECISIONS RELATING TO THE PUBLIC LANDS. 159

in the year 187X, from its actual condition iii 1875 and afterwards. One
hundred and sixty acres of meadow lands would probably he in some
way affected by the removal bodily of a whole river from the neighbor-
hood of a mile and a half; to the nearness of half a mile. So also, this
Department cannot infer that ilarney valley was a swamp in 1860,
because it was flooded in 1862; especially in view of the fact that it
was very dry in the year 1845.

When after the lapse of more than thirty years,-after the death of
.a generation of men-persons claiming to be assignees of the State of
Oregon, go out to search for lands which were swamp and overflowed
in 1860, they must expect to find the burden of proof aggravated, but
not shifted: Especially if the lands they may select, be now n ot swamps,
but the productive farms and healthy homes of industrious citizens.

The State of Oregon and Henry Miller have failed to prove that the
SW. 4 of section 34 now in contest, was on March 12, 1860, swamp and
overflowed land made unfit thereby for cultivation. Your office decision
is hereby reversed. The State's claim will, be .rejected; and Porter's
homestead entry will be held intact.

JURlISDICTION OF THE COMNMIISSIONER-APPLICATIONS TO CONTEST.

MEYERS V. MASSEY.

It is properly within the jurisdiction of the Commissioner of the General Land Office
to review and revoke a decision of his office that is not final on the merits, and
from which Do appeal will lie.

The allowance of an application to contest a final entry is a matter resting in the
sound discretion of the Commissioner, and the denial thereof will not be dis-
turbed unless an abuse of such discretion is made to appear.

It is properly within the discretion of the Commissioner to deny a hearing on an
affidavit of contest corroborated by a witness who has been convicted of.perjury
in making said corroboratory affidavit.

Secretary Smith to the Commissioner of the General Land Offce, February
10, 18.96. (C. W. P.)

It appears by the record that on February 23, 1891, the defendant,.
George N. Massey, made homestead entry, No. 424, of the NW. i of
section 34, T. 12 N., R. 3 W., Oklahoma land district, Oklahoma Ter-
ritory, and on August 6, 1893, commuted said entry to cash entry No..
615; that on May 26, 1891, the plaintiff, John A. Meyers, applied to
enter said land, and his application being rejected for conflict on June
6, 1891, he appealed alleging in his appeal the disqualification of Mas-
sey; that on December 7, 1892, Meyers fled a second affidavit of con-
test, alleging the disqualification.of Massey by reason of premature
entry into the Territory; that his entry and final proof were made for
speculative purposes, and not in good faith to secure a homestead, and
that he (Meyers) had settled upon the land on May 10, 1889, and had
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since resided upon and claimed the tract as his homestead; that in said
affidavit the charge of premature entry was made upon information and
belief, and the other charges as within the knowledge of the contestant 
and that the corroborating witness to said affidavit of contest was
James E. Rose, who swore that " he knows of his own personal knowl-
edge" that the allegation of premature entry is true, and as to the
other charges that they " are true as he is informed and believes;" that
on December 29, 1892, Rose filed an affidavit asking that his corrob-
orating affidavit be modified, as the facts intended to have been sworn
to by him were all upon information and belief, and it was thereupon
held by your office that the affidavit filed June 6, 1891, was insufficient,
being uncorroborated; and as to the econd affidavit, filed December
7, 1893, it was held, that the allegation that Massey's entry was made
for speculative purposes is too general to serve as the basis for an
investigation, and that his allegation of prior settlement came too late
on May 26, 1891, to affect the entry of Massey,, who had a preference
right of entry under his contest against the prior entry of William J.
McClure, made April 30, 1889, and canceled by relinquishment on Feb-
ruary 18, 1891, when Massey's homestead entry, No. 424, was made;
and, besides, Massey's entry was more than three months old, when
Meyers made such application, and hence the latter was barred, under
the third section of the act of May 14, 1880, (21 Stat., 140); and hence
all Meyers' allegations in regard to his personal qualifications for
making a homstead entry were immaterial; that the only material
averment, therefore, is the one charging that Massey was disqualified
from making an entry, because he had entered the Territory during the
prohibited period, and that one is sworn to upon information and
belief, and corroborated upon information and belief, and, consequently
does not constitute a sufficient cause of action; that Meyers filed a motion
for review of your office decision of April 7,1894, and filed the affidavits
of George HI. Lacy and Charley J. Blanchard to the effect that Massey
had been within the Territory daring the prohibited period; that on
June 20, 1894, Lacy's affidavit was filed in your office, asking that his
corroborating affidavit be withdrawn, alleging as a reason, therefor,
that he was mistaken as to the identity of the person; that your office
on August 6,1894, held that Meyers' application to contest, as amended.
byBlanchard's affidavit should be allowed, but held in abeyance until the
decision of Graham's appeal then pending; that on August 10, 1894, Mas-
sey filed a motion for review of said decision, and on October 12, 1894,
the motion was denied. On January 18, 1895, the attorney for Massey
filed in your office a petition, asking that your office exercise its super-
visory power, and set aside the decisions of August 6,1894, and October
12, 1894, for the reason that after said dates, the said John A. Meyers
and Charley J. Blanchard had been indicted, convicted, and sentenced
to five years in the penitentiary, for perjury committed. in the matter
of making and corroborating said contest affidavit. To said petition
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were- attached certified copies of indictments and judgments. No
action was taken thereon, further than to suspend action on Meyers"
application to contest, until that of Graham was finally disposed of.
On August 8 1895, the Department affirmed the decision of your office,
dated March 3, 1894, denying Graham's application. On February 4,
1893, Meyers filed an answer to the petition of Massey to set aside your
office decision of August 6, 1894, and October 12, 1894, accompanied
by his own affidavit and an affidavit of J. L. Brown, attorney at law.
On August 23, 1895, your office rendered a decision on Massey's motion
for a review which is as follows:

By letter " H", of April 7,1894, it was determined that, of all the charges made by
Meyers, that of premature entry on the part of Massey, was the only material aver-
ment, and the one on which hearing could be ordered.

By letter " H", of August 6,1894, it was determined that such a showing had been
made as would warrant the ordering of a hearing on the said charge of premature
entry. The said decision was adhered to by letter " H", of October 12, 1894, and
while under the conditions then existing, the showing made was thought sufficient,
conditions have since arisen which would warrant the vacation of said decision by
this office, on its own motion.

Since the dates last named, Meyers, the contestant, and Blanchard, his corrob-
orating witness, have been tried, convicted, and sentenced, for the making and
corroborating of said contest affidavit. It may be, as alleged by counsel for Meyers,
that the said parties were not given a fair and impartial trial, but as to the admin-
istration of a court of justice, it is not for this office to question the regularity
thereof.

The plaintiff's allegations are verified and the verification is corroborated for the
purpose of satisfying this office, or the ocal officers, as the case may be, of the good
faith of the contestant. Where, as in this case, both the plaintiff and the corrobo-
rating witness have been convicted of perjury in swearing to the affidavit of contest,
it is clearly within the discretion of the officers to whom the application for a hear-
ing is addressed, to refuse to grant it. For while their conviction does not disqualify
them, as witnesses, nor establish the truth of the charge, yet it is competent evidence
in this case for the purpose of impeaching their reputations for truth and veracity,
and when considered for this purpose, and in connection with the fact that the Hon.
Secretary has heretofore discredited Blanchard (See 13 L. D., 69), it is insufficient to
satisfy this office of the probability of the contestants's being able to sustain his
charges, and especially is this true in view of the fact that this entry has been sev-
eral times contested on the same charges made by the plaintiff herein, which contests
have been withdrawn by the contestants.

Meyers' application to contest is, therefore, dismissed, subject to his right of
appeal.

Meyers las appealed to the Department.
The grounds of appeal are as follows:-

1. The Honorable Commissioner having ordered a hearing in the above matter, and
the defendant, Massey, having filed his motion for review, and the same having been
denied, and the order for a hearing having been left in force, it was not competent
for the Honorable Commissioner thereafter to entertain or allow a further action
thereon, by what is called a petition, or otherwise. Under the Rules of Practice the
motion for review ended the matter, subject only to the right of appeal to the Hon-
orable Secretary of the Interior; and it was error for the commissioner to hold
otherwise.

2. The Honorable Commissioner of the General Land Office erred in refusing to
order hearing for the reason that there had been a conviction of contestant Meyers
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and Blanchard, when such conviction was not had in a court of final resort, and, in
not awaiting the results of appeals in said eases, because if reversed on appeal, then
the order for 'a hearing should stand, and if a hearing e denied and a patent be
issued to Massey for the land, and then the judgment of conviction bereersed, con-
testant's rights would all be lost.

3. The lonorable Commissioner erred in holding that a conviction for perjury in
a court of record is ground for refusing a hearing in a land contest case, peuding in
the laud department.

T. [he Honorable Commnissioner erred in holding that Meyers had been convicted
of perjury of swearing that Massey was a "sooner", when such is not the jdgimen-
of record. The record shows that the nited States side of the territorial court
convicted Meyers for perjury, in swearing that he (Meyers), was a prior settler on
the land, the very thing the la)d departiment had held, and still holds to be wholly
immnlaterial, and on which no conviction for perjury could legally be had, and in this
the Honorable Commnissioner erred.

The first ground taken is that your office had not the right to recon-
sider and reverse your officee decisions of August 6, 1894, and October
12, 1894. But it is clear, that these decisions not being final on the
merits, but upon a question within your discretion and without appeal,
you had the right to revoke them and refuse a hearing. (Jones V.

Campbell, 7 L. D., 04; Ravezza v. 11inum, 10 L. D., 694.)
The question is then uponf your refusal to order a hearing on Meyers'

affidavit of contest, filed December 7, 1893.
Under rule 3, of practice, the granting of an application to contest a

final entry rests in the sound discretion of the Commissi6ner of the
General Land Office, subject to appeal to the Department, in cases
where it is denied, and his judgment will not be interfered with, unless
an abuse of discretion is made to appear. (Gray v. Whitehouse, 15
L. D., 352; Johnson v. MeKeurley, 16 L. D., 152).

I have examined the record in the case of United States against
John A. Meyers and United States against Charley J. Blanchard,
which are annexed to Massey's petition; and, while it appears that the
indictment against Meyers is founded upon the allegations contained
in his contest affidavit, which were denied by the decision of your
office, the indictment against Blanchard charges him with perjury in
swearing to Meyers' affidavit of contest, alleging that Massey had
entered upon and occupied lands in Oklahoma Territory on the 22d
day of April, 1889, prior to 12 o'clock, noon, in violation of law. It was
upon this corroborating affidavit of Blanchard, that your office ordered
a hearing. It now, appears that the corroborating witness has been
convicted of perjury in making this very affidavit. The affidavit of con-
test is in the nature of an information, and the requirement (rule of
practice No. 3), that it shall be corroborated by one or more witnesses
is not a mere idle ceremony; but its purpose is to guard against con-
tests, initiated by irresponsible persons in bad faith. In the case of
Patterson v. Massey (16 L. )., 391), it is held that if the charges in an
affidavit of contest are based upon information and belief they must be
corroborated by one or more witnesses whose statements must rest upon
facts within their knowledge.
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In the case at bar the corroborating witness has sworn that the facts
upon which the affidavit of contest is based are within the actual knowl-
edge of the affiant, and he has been convicted of perjury in making
the affidavit. Can it be said that it was an abuse of your discretion to
reject the affidavit of contest under such. circUmstances

It is alleged that neither Meyers nor Blanchard had a fair and impar-
tial trial in the district court of the Territory, and it is urged that
these convictions not being by a court of final resort, your office erred
in not awaiting the result of appeals in the cases. But it is not alleged
that appeals have been taken or were intended to be taken to the
supreme court of the Territory, and the j udgments of the district court
were final judgments until reversed on appeal.

For these reasons I can not think that it was an abuse of your dis-
cretion to refuse a hearing on Meyers' affidavit of contest.

The judgment of your office is accordingly affirmed.

HOMESTEAD E3N'TRY--RELI9QTJISI-IME1NT-TRANSFEREE.

G-ARTLAND V. MARSH ET AL.

The right of one claiming under a mortgage and purchase of a tract for which final
certificate has been issued, but is thereafter canceled, can not be recognized as
against a subsequent entry, made on the relinquishment of the prior claim, if it
does not appear that tle intervening entrynian was a party to, or had knowl-
edge of the alleged fraud upon said inoumbrancer.

I Secretary Smith to the Commissioner of the General Land Office, February
(J. 1. ES.) 10, 1896. (P. J. C.)

The land involved in this controversy is the W. A of the NE. and
the N. A of the NW. 1, Sec. 28, Tp. 139, R. 58, Fargo, North Dakota,
land district.

The early history of this tract, and the connection of the several
parties therewith, is set forth at length in 16 L. D., 140. It is not
deemed necessary to repeat it here any further than to say that 0. L.
Bosenkrans claimed the right to the land by reason of having a mort
gage thereon given by L. D. Marsh, and having also purchased his
right thereto. Marsh never made final entry of the same, but subse-
quently to the transactions with Rosenkrans, and when the records of
the local office showed the land to be sulject to entry, Marsh relin-
quished whatever rights he had, and Peter J. Glartland thereupon made
homestead entry. Subsequently the Marsh entry was reinstated, and
as a result of that proceeding the matter came to the Department,
where it was determined that a hearing was necessary. This is the
language used by my predecessor in defining the rights of the parties,
and the purpose for which the hearing was ordered:

While the rights of a benafide purchaser or ncumbrancer after certification may
be protected, notwithstanding a subsequent relinquishment by the entryman, yet, if
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an entry is relinquished prior to the issuance of final certificate and a bonafide entry
of the land is subsequently made by anothier, the claim of such incumbrancer will
not be protected as against the rights of the subsequent boaafide entryman.

In this case a hearing should be ordered to determine whether Gartland was a
party to the alleged fraud upon Rosenkrans, or whether his entry was boaa fide and
without knowledge of said alleged fraudulent conduct. If the former, the entry of
Gartland will remain canceled and Rosenkrans will be allowed to perfect the entry
of Marsh upon the proof submitted, if such proof authorizes the issuance of final
certificate, or to submit proof showing that Marsh had complied with the law and
was entitled to final certificate. If it be shown at the hearing that Gartland was
not a party to the alleged fraud, but made his entry bona fide, it should be reinstated
and the entry of Marsh canceled.

The hearing was had before the local officers, and they decided that
Gartland's "legal right to the tract is clear and unequivocal." On
appeal, your office, by letter of July 26, 1894, reversed their action,
whereupon iartland prosecutes this appeal, assigning errors both of
law and fact.

Your office finds that "Gartland did not know that Marsh had
defrauded Rosenkrans, and he certainly did not enter into a conspiracy
or agreement with Marsh for that purpose." Again, it is said in your
office letter: "My conclusion is that Gartland did not conspire with
Marsh to defraud Rosenkrans." On this finding of fact your office con-
curs with the local officers, and from an examination of the testimony
I am satisfied that this is correct.

This finding of fact, it seems to me, was sufficient of itself to call for
a judgment in favor of Gartland. The hearing was for the purpose of
determining " whether Gartland was a party to the alleged fraud upon
Rosenkrans, or whether his entry was bona, fide and without knowledge
of said alleged fraudulent conduct," and the evidence conclusively
shows that he was not a party to and was without knowledge of it, as
found by your office.

It is said by your office letter that Gartland "could very easily have
learned of Marsh's fraudulent conduct by an examination of the land
records of the county." It is not apparent how he could have learned
of any "fraudulent conduct" by this method,as it is not disclosed by the
record. The most he could have ascertained was that there were mort-
gages on record. But under the circumstances as disclosed by the rec-
ords in the local office, he was not bound in any way to take any notice
of these, because in 1886 Marsh's final proof had been rejected, and
the case closed. Marsh was then, and subsequently, a resident in the
vicinity of the land, and had been for a number of years before, had
'been recorder of deeds of the county, and the record showed that he
had received notice of the rejection of his proof. Under these con-
ditions, the entryman was not bound to take notice of the county
records for the purpose of discovering "fraudulent conduct,"1 or other-
wise.

Your office judgment is therefore reversed, the entry of Marsh will
be canceled, and that of Gartland reinstated.
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TOWNSITE-ENTRY-DATE OF FINAL CERTIFICATE.

Ross v. HETRICK.

The irregular allowance of a townsite entry prior to the submission of the final
proof therefor does not make the entry for that reason void, but voidable only,
and the defect being subsequently cured the entry must bear the date of the
original action.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. H.) 10, 1896. (E. E. W.)

On the 3d of October, 1893, H. C. Hetrick applied for deed to lot 19,
of block 41, in Alva, Oklahoma, alleging settlement, improvement and
possession; and on the 12th of January, 1894, A. J. Ross filed an affi-
davit of contest, denying the allegations contained in Hetrick's appli-
cation, and alleging improvement and occupancy of the lot himself.

At the hearing iletrick moved to dismiss the contest on the ground
that the trustees were without jurisdiction. The trustees overruled
this motion, and heard testimony as to Hetrick's occupancy, but refused
to hear testimony as to Ross' occupancy, and on the 5th of February,
1894, dismissed the contest and awarded the lot to Hetrick. Ross
appealed, and on the 15th of June, 1894, the Commissioner of the Gen-
eral Land Office reversed the decision of the trustees, holding that E[et-
rick was not an occupant of the lot at the date of the townsite entry,
and, therefore, not entitled to deed; and directing the trustees to allow
Ross to submit evidence of occupancy at the date.of the townsite entry.
lHetrick then appealed to the Department.

The testimony submitted by Hetrick shows that he took possession
of the lot about 1 :50 p. m., September 16, 1893, and camped on it nine
or ten days. During this time he built a "sort" of fence across the
front end of the lot, and dug a hole about three feet in diameter and
eighteen inches deep, which he says was the beginning of a well.
After filing his application for deed on the 3d of October, he returned
to his home in Kansas, and had not further occupied or improved the
lot at the date of the hearing.

In his affidavit of contest Ross does not specify the date of his
improvement, but in an affidavit of continuance filed on the 3d of Feb-
ruary, 1894, he swears that his witnesses, Goodwin and Zimmerman,
if present, would swear that the date was the 12th of January, 1894.

The Commissioner of the General Land Office also found from the
records of his office that the trustees applied to enter the townsite of
Alva on the 26th of October, 1893, and received final certificate as of
that date. But final proof was not made until the 18th of December,
1893, and the Commissioner decides that-

Inasmuch as the cash entry should not have been allowed till after final proof had
been duly made, the date of said final certificate was error, and the correct date of
entry of the townsite of Alva, 0. T., is held to be December 18,1893, the date of sub-
mission of final proof.
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This part of the Commissioner's decision is erroneous. The entry
may have been irregularly allowed by the register and receiver on the
26th of October, but the entry was not for that reason void, but at
most only voidable, and as the defect was afterwards cured, the date
of actual entry, October 26,,1893, is the correct date, notwithstanding
the irregularity, and the Commissioner's decision on that point is
modified to conform to this view.

The decision of the Commissioner that Hetrick was not an occupant
of the lot at the (late of the townsite entry, and therefore not entitled
to deed, and that Ross should be allowed to submit testimony as to his
occupancy at the date of the townsite entry, is affirmed.

TNITBER-CULTURE ENTRY-EQUITABLE ACTION.

WILLIA-m H. RUSSELL.

A timber-eulture entry of a fractional sub-division that embraces less than forty
acres, under which the area planted to trees is less thani two ant one half acres,
may be equitably confirmed, where it appears that the etryiuan followed the
construction of the law anllnolunced in the general circular of the Department in
force at the time of planting, and shows on final proof a greater nnunber of grow-
iDg trees than is required on the statutory acreage.

Secretary Snmith to the CGongnissioner of thr General Land Office, February
(J. I. 11.) 11, 1896. (W. A. E.)

William HI. Russell made timber culture etry on May 5, 1882, at
the Wichita (now Dodge City), Kansas, land office, for lot 3 of See. 14,
T. 26 S., R. 1 W., containing 23.7() acres.

February 23, 1894, he offered final proof, which was rejected by the
local officers for the reason that the proof showed the cultivation of
but one and one-half acres.

On appeal, your office, by letter of August 10, 1894, affirmed the
action of the register and receiver, whereupon Russell prosecuted a,
further appeal to the Department.

The final proof shows that the entryman has planted and cultivated
each year since date of entry one and one-half acres of the tract to
trees; that he has taken all necessary precautions to insure the growth
of the treesj that at the (late of offering final proof there were on the
land about 4,000 trees-an average of 2,500 to the acre; that these
trees, which consist of cottonwood, box elder, and walnut, were in a
healthy, growing condition and averaged about four inches in diameter
and fifteen feet in height.

Frank M. Doffiemyer, one of the final proof witnesses, who lives on.
adjoining land and sees the tree tract nearly every day, says, in speak-
ing of the claimant: "Be has done the work well and has a fine
grove falfilling the requirements of the law to the letter."
- James M., Nicholson, another witness, says: "Trees look well and

make a handsome grove."
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The only possible point of technical non-compliance with law that
could be raised on this showing is in regard to the area planted to trees.
The timber culture act of June 14, 1878 (20 Stat., 113), provides that
trees must be planted and kept in a proper state of cultivation on
" two and one-half acres on any legal subdivision of forty acres or less."

It is shown, however, that the entrymani supposed he was complying
strictly with the law when he planted only one and one-half acres of
the present traet to trees. On page 30 of the general circular of March
1, 1884, also page 144 of the general circular of February 6, 1892, sec-
tion 1, it is said: "Ten acres are thus to be plowed, planted, and cul-
tivated on a quarter section, and the same proportion when less than a
quarter section is enLered." Nowhere in the circular is it stated that
two and one-half acres must be planted and cultivated where less than
forty acres are entered. That provision of the statute was evidently
overlooked in the preparation of the circular refereed to. Ten acres
are one-sixteenth of a quarter section. This proportion holds good by
the terms of the statute on a eighty acre tract and a forty acre tract.
The present entry covers a little less than twenty-four acres. One-
sixteenth of twenty-four is one find one-half. In planting and culti-
vating to trees one and one half acres; therefore, Russell was following
strictly the instructions of the general circular and honestly believed
that he was obeying the law.

Again, i the case of Male v. Heirs of Quackenbush, 9 L. D., 567, it
was held that "a slight deficiencyin the acreage planted will not justify
cancellation where a greater number of trees are growing ol the land
than is required on the statutory tell acres at date of final proof." The
timber culture law required the claimant to show 675 living and thrifty
trees to the acre at the time of offering final ptoof. Had Russell
planted two and one-half acres to trees as required by the statute, he
would have had to show ol final proof only two and one-half times 675,
or less than 2,000 trees. As it is, he has shown nearly 4,000 healthy
trees, twice as many as it was necessary for him to have. The fact
that these trees are not scattered over quite as wide an area as they
should be, ought not, in all good conscience, to be allowed to deprive
him of the fruit of years of honest labor.

This seems to be preeminently a case for reference to the board of
equitable adjudication. There has been a substantial compliance in.
good faith with the law and there are no adverse claims.

Your office decision is accordingly reversed, and the entry will be
submitted to the board.
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SWAMP LANSD-AGRICULTURAL CLAIMAXT-CI1RCTJLAR OF DECEMBER
13, 1886.

WILLIAMS V. STATE OF IOWA.

The circular of December 13, 1886, requiring the State, after due notice, to present its
objections to the allowance of entries of lands theretofore selected, is not appli-
cable to a case wherein a hearing to determine the character of the land was
ordered prior to the issuance of said circular, and such hearing has not been held
in pursuance of said order.

Secretary Smith to the Commissioner of the General Land Office, Fe1frary
(J. I. HI.) 11, 1896. (W. F. M.)

On December 15, 1893, Henry M. Williams made homestead entry of
the W. J of the SW. J of section 26, township 96 N., range 36 W., in
the land district of Des Moines, Iowa.

By your office letter ("K") of August 13, 1894, the entry of Williams
was relieved from suspension on account of conflict with the State's
claim under the swamp land grant, and the register and receiver were
directed to so advise him. This action was taken in pursuance of circu-
lar of December 13, 1886 (5 L. D., 279), under which the State of Iowa
had received the required notice, and to which no objection appeared to
have been made by the State. On the same day, and by the same
letter, the claim of the State, which had on September 21, 1882, selected
the lands in controversy as swamp, was rejected.

On September 25, 1894, C. T. Archer iled in the local office a peti-
tion, alleging that he bought the land of Clay county, and has been in
the possession of the same for over ten years; that the entry of Wil-
liams is illegal and contrary to law; that he has a good and sufficient
deed for the same from the county of Clay; that he at no time had any
notice or information served on him by the said local office or by any
other person; that he had no notice of the claim or of his entry until
recently; that he has had no notice of appeal, and tat the local office
had no right or authority to allow the entry, the same being swamp
land. He prays that the case be opened; that notice be served on him;
that he be allowed to appear, and that a day be appointed for a hearing
to determine the character of the land; that the entry be canceled,
and that all the papers, together with his petition, be sent to your office.

This was duly transmitted to your office, and by office letter ("K")
of October 6 1894, the action previously taken in the matter was
affirmed.

On October 20, 1894, Archer filed in the local office an appeal from
the decisions of your office in this matter, and assigned as errors, in
substance, his ownership of the land; its vestiture in the State by
virtue of the act of September 28, 1850; his open, continuous and
notorious possession of the same for more than ten years, and want
of notice of any. action in connection therewith by the register and
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receiver. Furthermore, on the same date he filed in the local office an
application to this Department to be permitted to intervene in the
matter, and set out as reasons therefor the specifications of error, in an
elaborated form, assigned in his appeal; so that there can be no doubt
that the whole matter is now before this Department for such action as
may be proper tobe taken.

These proceedings are resisted by the homestead entryman Williams,
who insists upon the non-swampy character of the land; that Archer
was not entitled to notice; that due and regular notice was given to
the governor of the State and to the auditor of Clay county, within
which the land is situated, and that the law and the regulations require.
nothing further.

The provisions of the circular under which the entry of Williams was
allowed, in so far as they have any application to the present contro-
versy, are the first and second paragraphs, as follows:

1. When any settler upon such lands or applicant to enter the same under the
public land laws of the United States shall apply to make a filing or entry under
said laws, accompanied by a statement under oath corroborated by two witnesses,
that the land in its natural stateis not swamp and overflowed and rendered thereby
unfit for cultivation, the register and receiver will allow such filing or entry "sub-
ject to the swamp land claim."

2. Upon the admission of any such filing or entry the register will at once notify
the governor of the State thereof, and allow him sixty days within which to object
to the perfection of the entry and to apply for a hearing in behalf of the State to
prove te swampy character of the land.

It appears that these provisions were strictly observed in the present
case, but that the governor made no answer, nor took any action in
resistance of the effort of the entryman to have his entry allowed and
perfected.

This land was selected by the State of Iowa under the swamp land
grant on December 21, 1882, and notification thereof was duly made to
the local office and to the General Land Office.

On March 10, 1883, by your office letter (" K ) a bearing was directed
for the purpose of determining the character of the land in contro-
versy. No hearing has been held, however, in pursuance of this order,
nor has any examination ever been made in the field by an agent of
your office. I

The question presented appears to be, whether or not, if it be true
as claimed by Archer that the land was swamp on September 28,1850,
the date of the granting act, such action as the law contemplates has
been taken to ascertain that fact, and, further, whether, though the
State may be concluded by the proceedings heretofore outlined, its
transferee Archer is also concluded. I think both of these propositions
must be answered in the negative.

The swamp land grant has been held to be one of the present, vesting
an immediate interest, as was said in the case of W. H. Cashing et at. v.
State of Michigan, 4 L. D. 415,.and, ass has. been repeatedly decided
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since, both by this Department and by the supreme court. It was
held in that case farther, " that the State can not be deprived of it
(the land) if it is of the character claimed," and the law undoubtedly
contemplated that some adequate effort should be made to determine
the character of the lands intended to be granted. I (lo not think it
has been done in this case. The circular of December 13,1886, spra,

is not deemed to apply to a case like this, where a hearing was ordered
prior to the issuance of the circular, and where it has not been held in
pursuance of that order.

Archer's attitude seems to be that of the istrument through which
the irregularities of which he complains have been brought to the
attention of the Department.

The controlling fact in the case is, that no hearing has ever been
held to determine the question as to whether or not the land in con-
troversy is in fact swamp, and such as to pass by the grant. In all
cases where such a hearing is required and demniwdcd, it shoilld be
granted.

It is, therefore, ordered that a hearing be directed, in pursuance of
the views herein expressed, and that all the parties in interest may
have notice.

PIERCE ET AL. V. MUSSER-SAIINTRY COMPANY.

Motion for review of departmental decision of September 5, 1894,
19 L. ., 136, denied by Secretary Smith, February 12, 1896.

WAGON ROAD GR-ANT-RESERVATION-SUIT TO RECOVER TITLE.

CALIFORNIA AND OREGON LAND CO.

The reservation of specific lands for the residence of an Indian tribe, provided for
in a treaty in which it is declared that the teris shall be binding upon the
parties when ratified. by the Senate and the President of the United States, is
operative from the date of signing the treaty, and not from the date of its
ratification.

The .suit istitnted by the government nder the provisions of the act of March 2,
1889, was for the purpose of determining whether the rights of the company
under its grant had been forfeited for failure to comply with the terms thereof,
and the decision therein adverse to the government does not preclude an inquiry
on behalf of the United States as to ,whether a specific tract was actually
embraced in said grant.

The right on the part of the government to institute suit for the recovery of title to
lands erroneously certified on account of a wagon road grant, exists independ-
ently of the act of March 3, 1887, which is limited to railroad grants, and suit
for such purpose may therefore be commenced without the preliminary denmudd
requiredby said act.

Secretary Smitht to the Attorney-Gieneral, February 12, 1896.

(F. W C.)

I herewith enclose the papers accompanying a letter from the Com-
missioner of the General Land Office' dated Jly 28, 1894, in which he
submits in accordance with instructions contained in departmental let-
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ter of March 17, 1894, in so farlas the large quantity of unsurveyed'
lands within the limits thereof at this time admitsof, a adjustment of
the grant made by acts of July 7,1864 (13 Stat., 355), and December
26, 1866 (14 Stat., 374), to aid in the construction of a wagon road from
Eugene City to the eastern boundary of the State of Oregon.
1 Three lists of land accompany the papers forwarded, being as fol-

lows, namely: list "" covering tracts lying outside the limits of the
grant certified o account thereof and partly within the Klamath
Indian reservation; list 'B," latids within the limits of the grant and
certified oti account thereof, also within said reservation; and list "C
tracts covered by pre-emption filings subsisting at the date of the grant.

It appears that before submitting these papers, a rule was laid upon
the California and Oregon land company, the present owners of the-
grant, to show cause why steps should not be taken looking to the
recovery of title to the lands embraced in said lists, to which the om-
paty has made answer and therein insist that its title to the land
within the Kiamath reservation is perfect anti is not affected by the
treaty reservation or the lnldiatts, for the reason that at the date of
the grant the Indian title was simply that of occupancy, in the
nomadic sense in which the entire State was then occupied by roving
tribes of Idians, there being at that time no technical reservation with
established boundaries.

In answer to this contention I have but to say that a treaty was con-
cluded with the Klamath Indians October 4, 1864, and by article I.,
the Indians ceded to the UTited States all their right, title, interest
and claim in and to certain country occupied by them, up6n the proviso-
that a certain describedi tract withini the ceded country " shall, until
otherwise directed by the President of the United States, be set apart
as a residence for said Indians and held and regarded as an Indian
reservation."

By the 12th article of the treaty it was provided that-" This treaty
shall bitd the contractiig parties w hemever the same is ratified by the-
Senate and President of the United States."
* It is urged by the company that under this 12th article of the treaty

no reservation was created until the treaty was proclaimed which was
not until February 17,1570.

Under the previous administration of this grant by this l)epartment
it has been uniformly held that the company's right attached upon the-
filing of the map on February28, 1870, showing the definite location of the
company's line.

In the Cortmissioner's report, however, he states-
Since serving said Trle a map of the definite location of the entire road filed in this-

office March 17, 1869, has been discovered, and it is my opinion that this is the date
upon which the right of the company should be held to have attached.

I have caused these maps to be examined and find that the map first,
filed March 17,1869, was a map of definite location, but that on February-
28,1870, the company filed a second map which shows a partial construe-
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tion and varies in some places materially from the line of location shown
upon the map of 1869. It appears that this second map has been treated
by the land office as fixing the limits of the grant, for the diagram in
use appears to have been adjusted upon the corrected line as shown
upon the map of 1870.

It seems, therefore, that by its long acquiescence in the map of 1870,
under which the rights of conflicting claims have been adjudicated, the
Company is estopped from claiming any benefit under the map of 1869;
but this I deem immaterial to the matter here in question, for I am
clearly of the opinion that under the treaty of 1864 the, lands included
within the reservation therein provided for were, from the date of the
signing of said treaty, reserved for the benefit of the Indians as of
necessity; for should it be viewed otherwise, it will be seen that it was
within the power of others to have gone upon the lands selected for the
reservation and thereby prevented effectually the final consummation
of the treaty.

It is further urged by the company in answer to the rule, that the
reservation as finally surveyed, does not agree exactly with the bound-
aries prescribed therefor in the treaty. Upon this question there seem
to have been some doubt, but as the reservation was established by the
proper officers of the government in accordance with the treaty, the
same should be respected as established unless error therein is plainly
made to appear. The showing made does not satisfy me that any error
has been committed, and for the purposes of this suit it must be pre-
sumned that the boundaries of the reservation, as surveyed, are in
,accordance with the treaty stipulation.

In case it should be made to appear to the court, in the event of suit
being brought, that the boundaries as established are incorrect, the bill
could be amended so as to exclude from the suit any lands improperly
included within the reservation, and for that reason held to have been
excepted from the grant.

It is finally urged by the company that the entire matter is res
adjudicata, because, under the act of Congress approved March 2,1889
(25 Stat., 850), suit was directed to be brought against this company,
which suit was decided in favor of the company by the United States
supreme court at. 'the October term of 1892 (148. U. S., 131). The
,decision of the court referred to concluded with the declaration that
41The conclusion is clear that the title of the purchasers and the land
company is beyond challenge." It is therefore urged that the 'United
States is estopped from setting up any additional claim as against those
'holding under the wagon road company by the decision of the court
just referred to.

The act of March 2, 1889, declared that suit be brought-

To determine the questions of the seasonable and proper completion of said roads
in accordance with the terms of the granting acts, either in whole or in part, the

legal effect-of. the~ several certificates.of the governors of the State of Oregon of the
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completion of said roads, and the right of resumption of such granted lands by the
United States, and to obtain judgments, which the court is hereby authorized to
render, declaring forfeited to the United States all of such lands as are coterminous
with the part or parts of either of said wagon roads which were not constrncted in
accordance with requirements of the granting acts, and setting aside patents which
have issued for any such lands, saving and preserving the rights of all bone fide
purchasers of either of said grants or of any portion of said grants for a valuable-
consideration, if any such there be.

It will be seen that these are qaestions affecting the company's right
to lands admittedly included within the grant-that is, admitting the
lands to have been granted, has the company's right thereto been
avoided. It was not the purpose of said suit to inquire as to which of
the specific tracts within the limits of its grant were actually granted,
and had the United States in its suit brought under this act, attempted
to set out the status of each particular tract within the grant, so far as
any question was suggested by the records as to the company's right
thereto, the bill might have been justly dismissed for multifariousness.

I am, therefore, clearly of the opinion that the United States is not
estopped by the decision upon the bill filed under the act of March 2,
1889, from considering the question as to whether any specific tract
included within the company's grant was actually embraced thereby.

When it is remembered that many thousand acres within the limits
of the company's grant are yet unpatented, it will be seen that the
government still retains jurisdiction to determine which of the lands
were actually granted.

From a careful consideration of the entire matter, I am of the
opinion that the lands embraced in lists A, B and C, before described,
were erroneously certified on account of the grant, and have therefore
to recommend that suit be instituted in the proper court to recover
title to the lands so shown to have been erroneously certified, if in
your judgment the same can be successfully maintained.

It will be noted that the Commissioner in serving rule upon the land
company, laid the same under the act of March 3, 1887 (24 Stat., 556).
Said act relates specifically to the adjustment of railroad grants.

Under the provisions of the act of March 3, 1891, all suits brought
by the United States to recover title to lands erroneously certified, or
patented, will be barred. on March 3, 1896, unless said act shall be
amended. The act of 1887, before referred to, directs that demand be
made upon the company and that ninety days be allowed within which
to comply or make answer thereto, before the institution of suit. As
before stated, said act is limited to railroad grants, and I am of the
opinion that the right of suit exists in the United States -independently
of the act of March 3, 1887, and for that reason make recommendation
for this suit without- making demand upon the company, to the end
that the same may be instituted prior to the period of limitation, as
established under the act of 1891.
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CONFIRNFATION-SECTION 7, ACT OF MARCH 3, 1891.

DREW V. COMISKY. 

The cancellation of an entry without notice to the entryman is not only unauthorized,
but is absolutely void for want of jurisdiction, and an entry so canceled at the
passage of the act of March 3,1891, is in law an existing entry, and confirmed by
section 7 of said act, if otherwise within the provisions of said section; and the
right of a transferee in such case is not limited to the privilege of sho wing that the
entryman had in fact complied with the law.

The confirmation of an entry by said section for the benefit of a transferee is not
defeated by want of good faith on the part of the entrymnan or his immediate
transferee, if subsequently, and prior to March 1, 1888, the land is sold to a bona
fide purchaser; nor is such purchaser bound to take notice of a prior order of
cancellation that is void for want of jurisdiction.

The case of Castello v. Bonnie (on review) 20 L. D., 311, overruled.

Secretary Smith to the Commissioner of the General Land Office, F1elruary
(J. I. IEI.) 17, 1896. (G. B. G.)

The land involved herein is the N. 4 of the NW. the SW. of the
NW. H and the NW. X of the SW.4 of Sec. 34, T. 59 N., R. 17 W.,
Duluth land district, Minnesota.

August 18, 1882, William Comisky made pre-eiuption cash entry for
the above described land, and on June 15, 1883, this entry was canceled
on the report of a special agent, that the entry was fraudulent, and
that the entryman had never resided upon or improved the land, and
it was directed by your office that sixty days be allowed in which to
show why the entry should be reinstated. Notice was sent to Comisky
at his last known address advising him of the action taken. No
response thereto was made by him, but on August 2, 1883, John
Comstock, an alleged transferee, filed a petition asking that a, hearing
be ordered to allow him to show cause why said entry should be
re-instated.

The local officers denied said petition, but on Comstock's appeal there-
from, your office after nearly five years unexplained delay, on February
15, 1888, ordered a hearing to allow the said transferee to appear and
submit his testimony showing a compliance with the law by the
entryman and the validity of the entry."

The trial was had November 25, 1888, at which the government, by
its special agent, and the C. N. Nelson Lumber Co., a subsequent trans-
feree, appeared. The transferee moved for a dismissal of the cause,
claiming that Comisky had not been properly notified of the cancella-
tion of his entry, and that the local officers were without jurisdiction to
hear the case. The motion was overruled, exceptions saved, and the
trial proceeded, both the government ad the C. N. Nelson Lumber
Company adducing testimony.

February 8, 1889, the local officers rendered their decision, finding-

In this case the transferee is the only party in interest, having deeds indirectly
and through intermediates of the whole interest of the claimant to the land.
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It is clear -from -the proof that the claimant never resided upon, nor made any
improvements upon the land, and that he filed upon the same under contract to
make absolute conveyance to a third party, as soon as he should prove up and obtain
the certificate, ad that he has himself.paid nothing whatever, either for land office
fees, or other expenses, or for the government price, as also provided in the contract,
and that immediately upon receiving the certificate of final entry he conveyed the
land-under said-contract-all in transferee's interest.

From this decision the Nelson Lumber Company duly appealed, and
before your office had passed on the Gase, the act of March 3, 1891 (26
Stat., 1095) was approved, and on Juie 16, 1891, the Boston Safe-Deposit
and Trust Company, of Boston, Massachusetts, applied to intervene in

said case, and asked that Comisky's entry be confirmed under the pro-

visions of section 7, of the act of March 3, 1891, spra.
Said company claimed that it was a bonca fide incumbrancer for value,

and as evidence thereof filed an abstract of title, properly certified,

showing that on March 21, 1885, the C. N. Nelson Lumber Comnpany

executed a trust deed to secure the Boston Safe Deposit and Trust

Company for a floating indebtedness auonting to $1,200, (00, eibra-
cing all lands held by the C. N. Nelson Lumber Company i St. Louis

and other counties, which the said company had acquired either by

entry or purchase, among which was the land in controversy, the title
to which in the C. N. Nelson Lumber Company was also shown by a
chain of transfers from William CoIniskv.

Pending the disposition of the transferee's application for re-instate-

ment of Comisky's entry, on the appeal of the Lumber Company from
the adverse action of the register and receiver, the plaintiff, Nicholas

C. Drew, on August 27, 1889, was permitted to make pre-emption cash
entry, No. 1064, for the land involved herein.

On October 13, 1891, your office rendered a decision holding that the
cancellation of Comisky's entry was unauthorized, because he had not
been given an opportunityto defend it; that Drew'sentrywas improperly

allowed; that Comisky's entry fell within the confirmatory provisions
of Section 7 of the act f March 3, 1891; and that upon your office
decision becoming -final, said entry would be passed to patent. Drew's
entry was held for cancellation with the right of appeal, of which he

availed himself, and the Department, September 28, 1892, concurred

in your office decision, in so far as it held that Comisky's entry was

confirmed by the act of March 3, 1891, spra, but the action holding

Drew's entry for cancellation without notice was disapproved, and it

was ordered that Drew should be allowed sixt'y days in which to show-
cause why his entry should not be canceled.

The motion of the plaintiff, Nicholas C. Drew, for review of said
departmental decision, again brings the case before me.

There is only one question in the case, viz: Is the Boston Safe Deposit
and Trust Company entitled to the benefits of the confirmatory pro-

visions of section 7 of the act oC 1891, (sppra)?

Said section provides among other things that all entries made under the pre-
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emption, homestead, desert land, or timber culture laws, in which final proof and
payment may have been made and certificates issued, and to which there are no
adverse claims originating prior to final entry, and which have been sold or incum-
bered prior to the first day of March, 1888, and after final entry, to boneafide purchas-
ers, for a valuable consideration, shall, unless upon investigation by a government
agent, fraud on the part of the purchaser has been found, be confirmed and patented
upon presentation of satisfactory proof to the land department of such sale or
incumbrance.

The first inquiry suggested to my mind is whether there was a valid
entry of the land in controversy subsisting of record at the passage
of this act. The act itself presupposes an entry existing at that
date. The entry of Comisky had been canceled by your office prior to

g that date on the report of a special agent, without notice to the entry-
$ man. Tis cancellation was, in my judgment, not only unauthorized
L but absolutely void for want of jurisdiction. See Castello v. Bonnie

(15 L. D., 354) and cases cited. It would follow, therefore, that the
cancellation was a nullity, and that the entry remained intact, just as

i though the order of cancellation had not been made.
It is not denied that final proof and payment had been made and

certificate issued; that there is no adverse claim originating prior to
final entry; that the land had been sold prior to the first day of March,
1888, and after final entry, for a valuable consideration. It is insisted,
however, that it was not sold to a bonafide purchaser within the mean-
ing of the act. It does not appear, nor is it material, whether the orig-
inal purchaser or incumbrancer was acting in good or bad faith. The
Department has repeatedly held in construing this section, that con-
firmation is not defeated by want of good faith of the entryman and his
immediate transferee, where subsequently, and prior to March 1, 18887
the land is sold to a bongafide purchaser. 13 L. D., 537, 581.

The question then is not of the good faith of the entryman, nor of the
intervening transferees, but,-Is the Boston Safe Deposit and Trust
Company a bonaftde incumbraucer

It is suggested that although the cancellation of the entry was illegal
and void, the fact that an order of cancellation was of record, bound
the company to take notice of the fact that an attack had been made
upon the integrity of the entry, and that this was sufficient to put the
said company upon inquiry, and that it was therefore not acting in good
faith.

I do not agree with this view. It does not appear that the company
had actual notice of the order. There can be no such thing as con-
structive notice of a void proceeding, for constructive notice in law,
necessarily presupposes a valid act.

In the case of Castello v. Bonnie (on review), 20 L. D., 311, a case on
a]l-fours with the case at bar, it was said-

It is conceded that such cancellation, without giving such notice, (that is, cancel-
lation on report of a government agent, without giving the entryman his day in
court) was improper, and to all intents and purposes so far as the transferee is con-
cerned, it may be considered as an existing entry.
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What follows would seem to be a contradiction of the langiage quoted
and is not sound. It was further said-

But the re-instatement of the entry on the record would give the transferee only
such right as he would have had in case notice had been given.

This latter holding is not only in conflict with tie former, but is
manifestly unsound. If the entryman had notice of the proceedings
upon which his entry was canceled, then the land department had
juris(liction to make the order of cancellation, and however erroneous
such cancellation may have been, on the merits of the' case, the'can-
cellation would have taken it out of the confirmatory provisions of the
act of 1891, supra, because no entry existed at the passage of that act,
and in that event the transferee could only show that the entrymah had
complied with the law. 'But inasmuch as it had already been held
therein that " so far as the transferee is concerned, it may be consid-
ered as an existing entry," what follows is a non-sequitur.

I am of opinion that the rights of the transferees in the case at bar
are fully protected under the law, and that the entry should be eon-
firmed.

On purely technical grounds the intervening entryman, Nicholas C.
Drew, is entitled to notice to show cause why his entry should not be
canceled.

The motion for review is denied. The case of Castello v. Bonnie
(supra) is hereby overruled, so far as it conflicts with this decision.

ITOWN LOT-OCCIUPANCY OF TE-NAWT.

ALDRICH V. SCHLOESSER ET AL.

The occupancy of a tenant at the time of townsite entry entitles his landlord to a.
deed to the lot so occupied.

Seereta-y Snith to the Comtissioner of the General Land Offee, February
(J. . E.) 17 ,1896. (C. W. P.)

The property involved is lot 3, block 75, in El Reno, Oklahoma Ter-
ritory, and the case comes before the Department on the appeals of
W. L. Aldrich and Rudolph Schloesser, from the decision of your office
of June 27, 1895, unfavorable to their respective claims.

The decision of the townsite board awarded the lot to Sebloesser;
Aldrich appealed. Your office reversed the judgment of the townsite
board, and held that neither party was entitled to deed.

The evidence shows that on February 19, 1892, James Thompson,
whose commuted homestead entry was canceled November 26, 1892,
conveyed the lot in controversy by warranty deed to Thomas T. Crit-
tenden, who sold and conveyed the same to Rudolph Schloesser, the
contestee; that in the spring of 1892, A. C. Springs, as agent for Schloes-
ser made a verbal agreement with one Lee, by which Lee was to have
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the: use and, possession of the lot, with-the understanding that the fenc-
ing which he should place around it should revert to and become the
property of Schloesser, at the expiration of the time agreed upon; that
under this agreement Lee enclosed the lot with a fence and dug a well
thereon; that early in December, 1892, Lee sold his improvements to
W. .L, Aldrich, the contestant, for $40, stating to him at the time that
he did not own or claim to own the lot.

It further appears that Aldrich, in his testimony, admitted that he
knew that Lee was only a tenant of the lot, and that he was occupying
it under a lease; that Aldrich, after his purchase put a tent on the lot
"for sleeping purposes" . . "for travelers," and an outhouse.

It frther appears that on December 1, 1892, G. A. Aldrich, the son
and agent of W. L. Aldrich, entered into an agreement in writing with
Schloesser, for the use and occupancy of the lot, thereby agreeing not to

give Schloesser any trouble of any kind in etting.his deed to said lot from the
government, in case such an emergency should arise and further agrees to give
possession at any time after ten days notice, and agrees to pay fifty cents per month
as lea-se, acknowledging at same time to be tenant of said Schloesser.

It further appears that Aldrich was in possession of the lot at the
date of the townsite entry on January 30, 1893.

Schloesser's claim to the lot, under deed from Thompson, fell with
the cancellation of Thompson's entry.

But it is claimed that by the improvements placed upon the lot by
Lee and Aldrich, and the occupancy by Aldrich as his tenant, at the
date of the townsite entry, Schloesser was in contemplation of law, the
occupant of the lot and entitled to deed.

In the case of Hlussey v. Smith (99 U. S., 20), it was held that H3ussey,
who was a resident of the State of Ohio, and claimed under a judicial
sale of the possessory title of Smith before the lands were entered, was
entitled to deed.

The court say-
The territorial law of Utah (authorized to be passed by the act of Congress before

mentioned) gave to the party entitled to occupancy or possession, as well as to the
occupant or occupants, the right to apply for the judgment by the probate court,
upon which, when rendered, the mayor was to execute his deed. If this were not
so, the right would be clearly within the equity of the act of Congress and conferred
by it.

The rejection of the appellant's claim and the adjudication in favor of Smith, who
had not then a shadow of right to the premises, by the probate court was, therefore,
a gross error, and the supreme court of the territory repeated it by affirming the
judgment.

The territorial law of Oklahoma (Sec. 6627, Stat. of Oklahoma, 1890),
provides for deed

to the person, persons, associations or corporations who shall occupy or possess, or
be entitled to the right of possession or occupancy thereof, according to the several
rights and interests of the respective claimants in and to the same as they existed
in law or equity at the time of the entry of such lands, or to the heirs or assigns of
such claimants.
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The evidence shows that Aldrich was an occupant of the lot at the
date of the townsite entry. But it also shows that he occupied it as
the tenant of Sehloesser. Consequently he was not entitled to deed;
But I see no reason why Schloesser can not avail himself of the posses-
sion of his tenant to acquire title to the lot. rf the vendee before
townsite entry of a party in possession at the time of townsite entry is
entitled to deed, I cau see no reason why the landlord of a tenant occu:
pying a lot, at the time of townsite entry, is not equally entitled to
deed. See Bowie v. Graff (21 L. D., 522).

The decision of your office is therefore reversed.

SECOND HOMESTEAD ENTRY-NXT OF DECEMBER 9, 1894.

CHARLES A. GARRISON.

The right to make a second homestead entry lay be recognized where the first was
canceled on account of the entryman's failure to establish residence, and such
failure was due to circumstances beyond his control.

Secretary Smith to the Commissioner of the General Land Office, bru:
(J. I. B.) ary 17', 1896. (W. A.:.E.)

Charles A. Garrison has appealed from your office decision of July
3,1894, rejecting his application, filed April 6, 1894, to make second
homestead entry to cover the NW. -i of Sec. 18, T. 20 N., R. 9 E., Perry,
Oklahoma, land district.

Garrison's corroborated affidavit, filed in support of his application,
shows that on October 16, 1891, he made homestead entry at the Okila-
homa, Oklahoma, land office for the NW. 1, Sec. 29 T. 13 N., R.. 5 E.;
that immediately thereafter he cleared and grabbed one acre, but that
owing to the delicate health of is wife, the approaching winter, and
his lack of means, he did not at once begin the erection of a house,
that (luring the winter his wife and two children were so sick as to
require his constant care and attention, and it was impossible for hin
to go to the land; that about April 5, 1892, his wife gave birth to a
child and was attacked by puerperal fever which confined her to her
bed for ten months, during which time she required constant medical
attention and careful nursing; that in April, 1892, Jacob Piatt filed a
contest against afflant's entry on the ground of abandonment, of which
affiant was duly notified, but that owing to the sickness of his wife,
and his lack of means, he was not able to appear at the trial or employ
counsel to represent him, and was consequently obliged to lef the case
go by default; that his entry was canceled by the General Land Office
on February 8, 1893; that he never, either directly or indirectly, received
froim Piatt or any other person any reward or remuneration for his claim
to the land embraced in his former entry.

* Sinde the decision of your office in this matter was rendered.1, the act
of December 29, 1894 (28 Stat., 599), giving the right of second entry
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in certain cases, has been passed. This act, which is in amendment
of section three of the act of March 2, 1889 (25 Stat., 854), provides as
follows:

That if any such settler has heretofore forfeited his or her entry for any of said
reasons, such persons sall be permitted to make entry of not to exceed a quarter
section on any public laud subject to entry under the homestead law, and to perfect
title to the same nder the same conditions in every respect as if he bad not made
the former entry.

The "reasons" mentioned in the act of March 2, 1889, are: "total or
partial destruction or failure of crops, sickness, or other unavoidable
casualty."

The present case does not quite fall under the remedial provisions of
the act of December 29, 1894, because the entryman here never estab-
lished residence on the land and was not a "settler" in the proper-
Kneaning of that term, but it appears from his affidavit that he was
prevented from establishing residence on the land by circumstances
beyond his control, viz: the sickness of his wife and children.

Lu the case of Jaines M. Frost et al., 18 L. D., 145, Frost filed sol-
'dier's declaratory statement for a certain tract of land in the Okla.
homa, Oklahoma, land district' but was prevented, "by circumstances
beyond his control," from making homestead entry within six months
from date of filing his soldier's declaratory statement. One Elias
Berry, being informed that Frost had abandoned his soldier's declara-
tory statement and would not settle upon and homestead the, land
embraced therein, filed soldier's declaratory statement for the same
tract. Both men subsequently made homestead entry for the tract:
Frost, after the expiration of six months fromn the date of his soldier's
declaratory statement and Berry within one mouth from the date of
his soldier's declaratory statement. It appearing that both parties had
acted in good faith, and they being willing to settle the matter by ami-
eable agreement,. Frost applied to enter another tract, Whereupon the
Department held Berry's entry intact, canceled Frost's entry, and per.
mitted Frost to. make second entry as prayed for.

Considering together the circumstances of the present case, the
ruling of the Department in the case above cited, and the act of
December 29, 1894, it seems clear that the spirit of the law will be
followed and substantial justice done if - Garrison's application is
granted.

The decision of your office denying said application is accordingly
reversed.
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HOMESTEADl ENTRY-CONTEST-1UEIR-CULTWVATION.

WARE V. WRIGHT.

A contest against a homestead entry on the ground that the entrymian in his lifetime
failed to live on, or cultivate the land, and like failure subsequently on the part
of the heir, must fail, where it appears that the entryman died within six month 
after making entry, and that his heir, prior to te initiation of contest, main-
tained his right under said entry by cultivation of the land.

Secretary Smith to the Commissioner of the Geleral Land Officej February
17, 1896. (C. W. P.

'On June 27, 1892, Will. T. Wright made homestead entry, No. 4754,.
of the N E.1 of.section .6,-T. 13 N., P. 11 W., Oklahoma land district;
Oklahoma Territory. On May 9, 1893, J. G. Ware filed an affidavit of
contest against said entry, charging that the entryman in his lifetime
wholly failed to establish his residence on said land, or to cultivate
the same, and that since his death, his father J. G. Wright, as his
heir, has failed to reside on, or cultivate, or improve said tract, and.hag
abandoned it for more than six months since the entryiman's death.

A hearing was had, and upon the testimony adduced, the local officers
found in favor of the defendant, and that the contest should be
dismissed.

On appeal, your office affirmed the action of the local officers, and
dismissed the contest. Ware appealed.
* The entry was made o June 27, 1892, and the entryinan died in
September following, less than six months after the entry was madea
It isnot shown.that he ever settled upon the land, but thelaw allowed:him
six months from the date of the entry in which to establish residence.
The testimony fails to show that the entryman's heir at law has aban-
doned the land; on the contrary, it appears that in the spring of 1893,
before any contest had been filed, he had thirteen furrows plowed on the
claim, each half a mile long, and since the contest was initiated he has
had some plowing done, and a small piece of land planted to sorghum.

The heirs are not required to reside upon the land, but only to cnilti
vate it. I am of opinion that the facts of the case show a compliance
with the requirements of the law.

The decision of your office is therefore affirmed.
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TIMBER CULTURE ENTRY-APPLICATION TO ENTER-CONTESTANT.

ZACHARIARi T. BUSH.

An application to enter accompanying a timber culture contest, and pending at the
repeal of the timber culture law, protects the right of the applicant until final
action thereon.

The circular instructions of August 18, 1887, 'to the effect that applications to enter,
tiled with timber culture contests, shall stand rejected if not perfected within
thirty days after notice of cancellation, are not applicable if the application is
not returned to the local office.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I H.) 17, 1896. (W. A. E.)

In 1887, Zachariah T. Bush initiated contest against the 'timber
culture entry of Avery B. Charpie for the SE. i of Sec. 20,, T. 22 S.,
'R. 41 W., Garden City, Kansas, land district. With his contest affi-
davit he filed a formal application to enter said tract under the timber
culture law.
- On March 31, 18:91, Charpie's entry was canceled by your office on
said contest.

Your-office, however, inadvertently failed to return to the local office
Bush's timber culture application and affidavit.

October 8, 1891, Bush made timber culture entry for said tract.
By letter of October 10, 1893, your office called upon the register and

receiver for report as to whether Bush had made said entry within the
thirty days statutory period accorded a successful contestant.

The iegister and receiver, in reply, transmitted registry return receipt
showing that notice of the cancellation of Charpie's entry was served
upon Bush, through his duly authorized attorney, on May 1, 1891.

Your office, thereupon, by letter of October 31, 1893, held Bush's
timber culture entry for cancellation on the ground that as he had
failed to exercise his preference right within the statutory period, his
application filed with his contest stood rejected without further action
at the' expiration of that period, and he thereafter had no claim that
was protected from the operation of the repeal of the timber culture
law on March 3, 1891.

From this decision Bush has appealed.
With his appeal he files an affidavit showing that after receiving

notice of cancellation of Charpie's entry he made frequent inquiries
through his attorney at the local land office in regard to his application
to enter and was informed that said application had not been returned,
but was still pending before the General Land Office; that said appli-
cation has never been returned to the local office; that on October 8,
1891, he filed supplementary affidavit showing his qualification to enter,
and was permitted to make the present entry; that since making said
entry he has improved the land in good faith and now has ten acres in
cultivation.
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In the case of Pfaff V. Williams, 4 L. 1)., 455, it was held that a legal

application to enter is, while pending, equivalent to an actual entry, so
far as the applicant's rights are concerned, and its effect is to withdraw

the land embraced therein from any other disposition until such time

as it may be finally acted upon.

Was Bush's application to enter, filed with his contest in 1887, finally

acted upon prior to October 8,1891, the date of the present entry?

On August 18, 1887, the following circular to registers and'receivers

in regard to final disposition of applications to enter filed with contest

was issued by the General Laud Office:

In view of the decision of the Hon. Secretary of the Interior, in the case of Pfaff
v; Williams, 4 L. D., 455, wherein it is held, ete., .I have to direct,
in all cases where applications to enter (filedby contestants upon initiation of con-
test) are returned, upon the cancellation of the entry contested, that the contestant
be notified of the cancel] ation of the entry, and advised that he will be allowed thirty
days within which to enter the tract upon the application filed, upon his showing
his present qualifications, and in the event of his failure so to do, his application
will stand rejected without further action upon your part, and the tract held sub-
ject to. entry by the firstlegal applicant.

This circular provides for the rejection, without formal action, of those

applications to enter, filed with contest, which are returned to the local

office and are not perfected into entries within thirty days from notice.

It does not cover or affect those applications which, for any reason, are

not returned.

Bush's right to make timber culture entry after the repeal of the

timber culture law was based upon his application to enter, filed prior

to the repeal of that law. Under the ruling in the Pfaff v. Williams

case, said application was, while pending, equivalent to actual entry, so

far as the applicant's rights were concerned, and its effect was to with-

draw the land embraced therein from any other disposition until such.

time as it was finally acted upon. It could not, of course, be acted
upon until after final disposition of the contest with which it was filed,

bult immediately upon the cancellation of Charpie's-entry steps should
have been taken looking towards its final disposition.

The first step should have been its return to the local office, in order

that Bush might have an opportunity of completing it by filing sup-

plementary affidavit showing present qualifications and paying the

requisite fees. (Ellis v. Abbe, 16 L, D., 436.)
Had he then failed to make entry within thirty days fol notice, his

application would (under circular above quoted) have stood rejected

without further action.

The failure of your office to return it or take any other action look-

ing towards its final disposition, left it pending, and it was still pend-

ing, on October 8, 1891, when Bush, who, as shown by his repeated

inquiries at the local office, had been expecting its return, determined

to wait no longer, and accordingly made the present entry.

As he was never afforded an opportunity of completing the applica-
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tion upon which his right to make timber culture entry was based, his
delay in making entry can not be attributed to negligence on- his part.
* Your office decision is accordingly reversed and Bush's entry of Octo-
ber 8, 1891, will be considered as a furtherance and completion of his
original application and will be allowed to stand.

PRACTICE-NOTICE OF APPEAL-SERVICE.

BOyLE . NORTHERN PACIFIC R. R. Co.

Notice of an appeal duly served on a general land agent of a railroad company is
sufficient service on said company.

Seeretary Smith to the Commissioner of the General Lund Office, February
(J. H.) 17, 1896. (F. W. C.)

With your office letter of November 29, 1895, was forwarded the
record in the case of John L. Boyle v. Northern Paeific R. R. Co., involv-
ing lot 3, NE. SW. and S. - W. , Sec. 35, T. 28 N., B. 8 E., Seattle
land district, Washington, on appeal by Boyle from your office decision
of June 12, 1895, holding for cancellation his commuted homestead
entry, covering the tract before described, for conflict with the grant
for said company.

A motion has been filed on behalf of the company to dismiss the
appeal filed by Boyle for the reason that the same was not served upon'
F. M. Dudley, of St. Paul, Minnesota, the person named in the notices
posted in the several land offices in Washington, as the proper agent of
the company upon whom all notices should be served.

Attached to the appeal is the following affidavit of service: 

Jos. W. Gregory, being sworn on his oath says I am the attorney of record for
John L. Boyle, in the matter of his cash entry No. 15115, for the lot 3, NE. SW. I
and S. A NW. of Sec. 35, Tp. 28 N., R. 8 E., now pending before the Department of
the Interior, and I have this day made service of notice of appeal and specificatioA
of error in said matter upon Thomas Cooper, General Land Agent of the Northern
Pacific R. R. Company, by sendling, by registered mail, postage prepaid, a true copy
of said notice of appeal and specification of error, to said Cooper, at his office at
Tacoma, Washington, proof of which mailing is hereto attached and made a part
hereof.

In support of the coiupany's motion the decision of this Department
in the case of O'Connor et al. . Northern Pacific R. R. Co. (15 L. D.,
247) is referred to.

That case arose upon a mineral application which conflicted with a
list filed by the company on account of its grant, and hearing was
ordered by the local officers to determine the character of the lands.

Notice of this hearing was served'upon a local firm of attorneys
who had represented the company in several other cases but had never
filed a general appearance for the company.
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At the hearing the company was not represented, the testimony
taken being ex parte.

It is true that in the O'Connor case it was held:

In the absence of a designation of a particular person, notice might be held to be
sufficient, if given to any agent of the company resident in the State, but notice had
been given of the designation of F. M. Dudley as attorney, to whom the local officers
gave notice of their decision,. and, i the absence of notice to him, .unless waived by
the company, I am of the opinion that no jurisdiction was acquired over it, and it
can not be held to be bound by the testimony taken.

In that case notice had been served upon a firm not authorized to
accept notice for the company, and it could not therefore be held to be
bound bythe service; inotherwords,no servicehadbeenmade. While
it might be inferred from the language used that jurisdiction could not
be aequ1ed; except by 'service upon theldesignated attorney, yet it was
not the intention to so hold, but rather to show that in that case no
service had been made to bind the company.

The company having designated a person to accept service for it it
would seem to be proper to serve all notices upon that person, but it
'can not be held that service upon any other proper person will not bind
the company. l

The decision in the O'Connor case can not be enlarged upon and can
not be held to be authority for dismissing the appeal now under colt-
sideration.

Under the Session laws of 1893, of the State of Washington, chapter
127, providing for the commencement of civil actions in Superior Courts,
it is provided, Sec. 7:

The summons shall be served by delivering a copy thereof. . . . . . (4) If
against a railroad corporation, to any station, freight, ticket or other agent thereof
within this State.

Ican see no good reason why an appeal in the matter of a contest
against the company, pending before the land department, might not
be served upon any person authorized under the State law to accept
service for the company in a civil action.

This appeal was duly serVed upon the general land agent of the come
pany at Tacoma, Washington, and the service is to my mind sufficient,
and the motion to dismiss is accordingly denied.

RAILROAD GRANT-INDEMNITY SELECTIONS-ACT OF JUNE 22, 1874.

SOUTHERN -PACIFIC R. R. Co.

By the joint resolution of June 28, 1870, authorizing the Southern Pacific R. R. Co-
to construct its road upon the line designated by its map of Jannary 3,1867, the
rights of all persons who were actually settlers at the date of said joint resolu-
tion were protected; and it accordingly follows that lands occupying such statu&
do not afford a basis for indemnity selections under the act of June 22, 1874, as
the company had no title thereto.



1r86 DECISIONS RELATING TO THE PUBLIC LANDS.

A decision of the General Land Office that-on relinquishment a railroad company
will be entitled to select indemnity under the act of June 22, 1874, does not pre-
elude departmental consideration as to the right of the company to thus relin-
quish, when the selections come before the Department for approval, and if it is
then found that the company had no title to the land relinquished the selections
must be rejected.

Secretary Smith to the Coinmissioner of the General Land Ofce, February
(J1. H.) 17, 1896. (F. W. C.)

I am in receipt of your office letter of October 18, 1895, resubmit.
ting for the consideration and approval of this Department, list No. 3,
embracing 237.40 acres, selected by the Southern Pacific R. B. Co.
under the provisions of the act of June 22, 1874 (18 Stat., 194).

This list has before been the subject of decision by this Department,
being considered in departmental decision of April 30, 1892 (15 L. D.,
460), in- which its approval was refused upon the ground that under the
decision of the supreme court in the case of the United States v. Mis-
souri, Kansas and Texas Ry. Co. (141 U. S., 358), the alternate reserved
sections- within the primary limits of a railroad grant could not be
selected in lieu-of lands relinquished by the company, under te-act of
June 22, 1874, supra.

Upon review said decision was reversed March 26, 1894, (18 L. D.,
275) and you were directed to resubmit the list for re-examination. It
is in accordance with directions here given that the list is again sub-
imitted by your office letter of October 18, 1895, and in said letter a
history is given of each of the tracts made the basis for the selection in
question, the same being gathered from the records of your office from
-which, it appears that the lands comprising the bases for the selections
in question were all settled upon and settled prior to the passage of

- the joint resolution of June 28, 1870 (16 Stat., 386), authorizing this
company to construct its road upon the line designated by the map
filed in this Department January3, 1867. By said resolution it is pro-
vided as follows:

That the Southern Pacific Railroad Company of California may construct its road
and telegraph line, as near as may be, on the route indicated by the map filed by said
company in the Department of the Interior on the third day of January, eighteen

* hundred and sixty-seven; and upon the construction of each section of said road,
in the manner and within the time provided by law, and notice thereof being given
by the company to the Secretary of the Interior, he shall direct an examination of
each section by commissioners to be appointed by the President, as provided in the
act making a grant of land to said company, approved by July twenty-seventh,
eighteen hundred and sixty-six, and upon the.report of the commissioners to the
Secretary of the Interior that such section of said railroad and telegraph line has

- been-constrncted as required by law, it shalli be the duty of the said-Secretary of
the Interior to cause patents to be issued to said company for the sections of land
coterminons to each constructed section reported on as aforesaid, to the.extent and
amount granted to said company by the said act of July twenty-seventh, eighteen
hundred and sixty-six, expressly saving and reserving all the rights of actual set-
tiers, together with the other conditions and restrictions provided for in the third
section of said act.
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Iii departmental decision of April 23, 1875, in the case of Queen v.
Southern Pacific llailroad company, it was held that the comlpany's
right under this grant, madd by the act of July 27, 1866 (14 Stat., 292),
took effect upon the filing of the map of designated route Jaiiuary 3,
1867.

Acting upon the holding made in said case,.the comipany was
requested to relinquish, under the provisions of the act of June 22,
1874, in favor of Queen and several others, whose lands are made the
bases for, the selections now under consideration. The company duly
reliuquished as requested; said relinquishments being acce pted by your
office, and the entries of the-parties have since been passed to patent.
- In departmental decision of August 2, 1878, in the case of Tome et al.
v. Southern Pacific R. R. Co. (5 C. L1. O., 85), it was held, quoting from
the opinion of the Attorney General (16 Opinions, 80), that-

Although a grant of lands was made to the compainy by the act of July 27, 1866,
the lands upon which it would operate were not identified until the date of the pas-
sage of the joint resolution of June 28, 1870, autliorizinug the cowpany to construct
its road upon the line designated upon the map filed in theInterior Department Jan-
uary 3,1867, and that the rights of all parties who were actual settlers June 28,;1870,
were saved. Qualified settlers priorto Juin a28,1870, may be allowed underthe home-
stead law. See Southern Pacific R. t Co. v. Rahal 3 L. D, 321; Southern Pacific
R. . (o. v. Dooley, 5 L. D., 380.

Under this decision the claimallts in whose favor the company relin1-
iuished, and whose claims were made the bases for the sections under
consideration were duly protected by the joint resolution of June 28,
1870, and the company's relinquishment inder the act of 1874, must
therefore be held to have been unnecessary.

It is urged, however, by the compan y,that as the act of June 22,
1874, provides:

If any other lands granted be found in the possession of an actual settler, whose
entry or filing has been allowed under the pre-emption or bomestead laws of the
United States, subsequently to the time at which, by the decision of the land office,
the right of said road was declared to have attached to such lands, the grantee, upon
a proper relinquishmuent of the laud so entered or filed for, sall be entitled to select
an equal quantity of other lands in lieu theoeof, etc.,

that by its relinquishment upon the request of &our office, its right to
inake a lieu selection under the act of 1874 attached, and no change of

rule affecting the question as to the comipany's right to the lands relin-
quished, could affect its right to make such lieu selection.

It has repeatedly been held by this Department, that the right of the
company to select indemnity under the act of June 22j 1874, will not
be considlered.in the absence. of an applieatiou to select a specific tract
in lieu of that relinquished. Central Pacific R. R. Co. (6 L. -D., 815);
Halgrin Tostenson (6 L. D., 820).

In the case of Winova, St. Peter v. Warner (6 L. D., 611), it was held
that a decision of the land office that ol relinquishment the railroad
company would be entitled to select indemnity under the act of June
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22, 1874, will not preclude departmental consideration as to the right
of the company to thus relinquish, whet the selection comes before the
Department for approval, and that selection under said act must be
rejected if it appear that the company had no title or right in the tract
relinquished.

In the case of Harris v. Northern Pacific R. R. Co. (10 L. D., 264),
it was held that a relinquishment under the act of June 22, 1874, con-
fers no right upon the company if the land relinquished was in fact
excepted from the grant.

Although the relinquishments covering the lands made the bases for
the selections now under consideration were eecuted and filed in
1876, the selections now under consideration were not made until dur-
ing the years 1889 and 1S90.

It is unnecessary thereforeto determine what would have been the
effect had the company, after relinquishing as requested by your office,
and before the change of ruling in the matter of the company's rights
under its grant, inade selection under the act of June 22, 1874, as no
such question is presented by the record now before me, the selections
in question having been made, as before stated, after the change of
ruling under which these people were fully protected in their rights
without the company's relinquishment.

Under departmental decision of August 2, 1878, before referred to,
with which I concur, it must be held that the company's relinquish-
ment was unnecessary for the protection of'the claims embracing the
tracts made the bases for the selection now under consideration, and
under the previous decisions of the Department, before referred to, I,
must hold said relinquishments confers no right upon the company,
and I must therefore again return said list to your office without my
approval.

; PROTESTANT-PRE-EMPTION FINAL PROOF-PREFERENCE RIGHT.

DAVIES V. CATHCART.

A protest against the ullowance of pre-emption final proof secures to the protestant
no preference right of entry, in the event that such proceedings result in cancel.
lation of the pre-emption declaratory statement.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. E.) 17, 1896. (C. W. P.)

I have considered the case of John Davies against Robert Cath-
cart, involving the N. of the NW. l1 and- the SW. of the NW. 1 of
Sec. 31, T.5N., R. 2 W., S. B. M., Los Angeles land district, California,
on appeal by Davies from the decision of your office of April 20, 1894.

It appears by the record that said Cathcart made homestead entry,
No. 4402, on June 27, 1888, and said Davies filed declaratory statement,
No. 5748, on -September 10, 1888, for the above-described tracts; that
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on June 5, 1889, Davies made final proof, against the acceptance of
which Cathcart filed protest, alleging failure of Davies to comply with
the pre-emption law; that on a hearing had before the local officers,
they recommended the rejection of Davies' final proof and the canicel-
lation of his declaratory statement. Davies appealed.

It further appears that oD Decemb r 22,1890, Davies filed affidavit
of contest against Cathcart's entry, alleging failure to comply with the
homestead laws; that a hearing was thereon had, and that the local
officers recommended the cancellation of the entry. Cathcart appealed.

Your office considered both appeals in the same decision, affbriiing
the action of the local officers in the case of Cathcart v. Davies, and
reversing it in~the case of Daviesv. (Jathcart. Davies appealed to the
Department, and the decision of your office in the case of Cathcart v.
Davies was affirmed, and in the case of Davies v. (Jathcart reversed.
Davies' declaratory statement and athcart's homestead entry were
ordered to be canceled.. A motion for review of this- decision- was-
denied June 2, 1893.

On December 9, 1892, Davies made application at the local office to
enter said tracts as a homestead. His application was held suspended
pending the determination of said motion for review. OVn July 3,1893,
Davies again tendered his aplication, which was frther suspended
owing to a vacancy in the office of receiver. On August 9, 1893, Davies
again tendered his homestead application.

On July 6, 1893, Cathcait. filed homestead apLpii6ation foy said tracts,
which was held suspended for the same reasonthat Davies' application
of July 3, 1893, had been suspended.

On August 17, 1893, the local officers rejected Catheart's application,
and on August 18, 1893, allowed Davies to make entry of said land.

Cathcart appealed. Your office reversed the judgment of the local
officers, and held that the applications of Oathcart and Davies should
be treated as simultaneous, as each had a preference right of entry.

Davies appeals to the Department..
In my judgment the decision of your office is erroneous. The record

shows that Cathcart occupied the status of a protestant, and not of a
contestant; consequently he acquired no -preference right of entry by
procuring the cancellation of Davies' declaratory statement.

The Rules of Practice (1, 2, 3 and 54), direct the manner in which a
contest may be initiated and conducted. A compliance with these
rules fixes the status of a person con-testing an entry and claiming a
preference right under the act of May 14, 1880. The record fails to
show a compliance with these rules, and Cathcart acquired no prefer-
ence right to the land. Davies' entry will remain intact. Your office
decision is reversed, accordingly.
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TO WNSITE ENTRY IN OKLAHOMA-PARK RESERVATION.

CITY OF GUTHRIE . NICHOLS ET AL.

The reservation of land for park purposes is made obligatory upon townsite trustees
by section 22, act of May 2, 1890, and the occupancy of land by townsite.set-
tlers prior to the passage of said act, confers no rights upon said occupants as
against the reservation thereof under a survey and entry made after the passage
of said act.

Secretary Siith to the Commissioner of the General Land Office, February
17, 1896. (E. E. W.

STATEiuENT.-On the 10th of November, 1892, the trustees of the
town of Guthrie, Oklahoma, entered, as the townsite of West Guthrie,
all of the W. Sec. 8, T. 16 N., R, 2 W., except a tract containing 17.9
acres, known as Noble Park, which was particularly described by metes
and bounds, and expressly excepted and reserved as a public park'
This reservation was also expressly excepted from the patent, which
was issued on the 16th of February, 1893.

In December, 1892, George Nichols, and some twenty or thirty other
persons, applied for deeds to separate portions of the said reservation,
describing their respective tracts by metes and bounds, and alleging
improvement and occupancy: The trustees held that as the land was
not embraced in their entry, they were without jurisdiction to consider
these applications, and no action was ever taken on them. But on the
8th of June, 1894, the trustees applied to enter the land as a townsite,
for the benefit of the occupants thereof; and on the 15th of August,
1894, the city of Guthrie applied, through its legally constituted authori-
ties, to enter it as a park reserve. The register and receiver forwarded
both of these applications to the Commissioner of the General Land
Office, and asked for instructions. O the 11th of January, 1895, the
Commissioner of the General Land Office ignored the application of the
trustees, and instructed the register and receiver to accept the applica.
tion of the city of Guthrie, which they did, and the entry was made by
the city on the 18th of the same month. On the 28th of March, 1895y
the said applicants for deeds, George Nichols and others, filed a protest
against the entry, and asked that'the trustees berequiredtomake deed
to them. On the 13th of April, 1895, the Commissioner of the General
Land Office overruled this protest and petition, and the applicants
appealed to the Department.

In the city of Guthrie's application to enter it is shown that the city
of Guthrie is a duly organized municipal corporation; that the said
Noble Park contains more than ten and less than twenty acres; that it
is situated within the limits of the said city of Guthrie, and that the
same was srveyed, platted, and expressly selected and reserved as
and for a public park when that part of the city known as West Guth-
rie in which the said park is situated, was entered.
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* In their decisioii refusing to take jurisdiction the trustees say that it
was impossible to lay off a park, as required i section 22 of the act of

Congress of May 2,1890, without disturbing some occupants; that they
endeavored to disturb as few as possible; that the ground actually
selected had fewer people on it than any other portion of the tract;

and that they made the first survey of the land.
OPINION.-The setting apart of one or more reservations containing

in the aggregate not less than ten nor more than twenty acres was a

statutory requirement with which the trustees were compelled to com-
ply. It is provided in Sec. 22 of the act of Congress of May 2, 1890,
Ž6 Stat., 81, that-

hereafter all surveys for townsites in said Territory shall contain reservations
for parks (of substantially the same area if more than one park) and for schools and
other public purposes, embracing in the aggregate not less than ten nor more than
twenty acres;, and patents for such reservations, to be maintained for such purposes,
shall be issued to the towns respectively when organized as mu nicipalities.

And it was said in the decision of the Department i the case of

McGrath, et al., 20 L. D.A 542, that-

The trustees of a townsite are not authorized to make deed to a lot until the tract
has been surveyed-and platted into lots and blocks, streets and alleys. Rev. Stat.,
438; 26 Stat., 109. By this proceeding the streets and alleys are dedicated to pub-
lie use, and the trustees have no authority to execute a deed to any portion of either
a street or an alley. To make such survey and -plat and dedication of streets and
alleys is not only the right of the body of the occupants of the site moving together,
but it is a requirement of the law which they must comply with before they may
enjoy its benefits, and no individual occupant can acquire any right to his particular
claim prior to such survey and dedication as against this right and requirement of
all the occupants as a community. The reason for such surveying and platting, and
dedication of streets and alleys, is too obvious to require explanation. Without
such care and contribution there could be neither order, system, convenience, nor
beauty.

The same must be said of parks. The applicants contend in their
protest that they established occupancy prior to the passage of the
said act of Cofigress of May 2, 1890, and had thereby acquired vested

rights in their respective lots of which the law could not deprive themh;
But this contention is not well taken. The survey and entry of the

townsite were not made until after the passage of the act. The sur-

vey and entry could then only be made under its provisions, and by
their prior occupancy the applicants had acquired no rights as against
its requirement that not less than ten nor more than twenty acres
should be reserved for a park.

The decision of the Commissioner of the General Land Office is
affirmed.
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CANCELED ENTRY-REINSTATEMENT-ADVERSE RIGHT.

PEELING v. BRUER.

A claimant ulder a canceled entry is not entitled to reiustatement after the lapse of
years and in the presence of an intervening adverse right, where his entry is can-
celed on acounG of spposed conflict with a prior claim, and he thereafter fails
to appeal from a denial of his application to contest the validity of said claim.

Secretary Sniith to the Commissioner of the General Land Office, February
17, 1896. (E. M. R.).

This case involves the N. i of the SW. a 4uSW. ofNW4,ofSect
18, T. 110 N., R. 29 W., Marshall land district, Minnesota, and is before
the Department upon'motion for re-review of the decision of te Depart-
ment of July 18, 1895, adhering to the decision of April 18, 1895.

The record shows that Bruer made soldiers' additional homestead
entry for this land on January 12,1874, and that on November 24, 18762
the land was claimed by the State of Minnesota as siamp land under
the act of March 12, 1860.

March 13,1878, this entry was held for cancellation for conflict with
the swamp land selection.
' From that decision the defendant took no appeal.

Subsequently, on October 22, 1892, your office canceled the selections
of the State.

January 12, 1893, Henry Pehling made homestead entry for the tract.
Subsequent to the allowance of this- entry, the cancellation of Bruer's
entry made in 1878, was rescinded and Pehling was called upon to show
cause why his entry should not be canceled for conflict with that of
Bruer.

Pehling, in his answer to such notice to show cause, set out that he
had made his entry in good faith without knowledge that Bruer had
any legal rights or equities to the tract, or that he laid any claim
thereto; that since the year 1874 he had known the defendant Bruer
and that during that time he, the defendant, had never occupied or
improved the same; that he had made inquiry as to the status of the
tract and had been informed by the local officers that it had previously
been selected by the State of Minnesota as swamp land but the selec-
tion: had been canceled in 1892; that the land was government land,
and that, relying upon this, he had made the entry aforesaid.

In your office decision, rendered on August 12, 1893, the entry of
Pehling was canceled in favor of Bruer, an(l upon appeal, the decision
of this Department of April 18, 1895 (20 L. D., 363), reversed the action
of your office and held that Bruer, having failed to appeal from the
decision of your.office in 1878 canceling his entry, could not then be
heard to assert any title or interest in and to the land.

On July 18, 1895, the case being then before the Department upon
motion for review (21 L. D., 65) and it being urged that Bruer had no
notice of the decision of your office of 1878 canceling his homestead
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entry, it was said that that question was improperly raised in the motion
for review and should have been presented when the cage was before the
Department upon appeal.

In the motion for re-review the defendant excepted to this holding
and urged that no notice having been given to Bruer of the decision of
that date, and Bruer having made an affidavit on January 11, 1879, in
the local office, in which he denied the reception of notice, that such
decision was without force or effect, as determining his rights, and that
it can not be expected of him to appeal when he had no knowledge of
any adverse action.

The affidavit is as follows:
STATE OF MINNESOTA,

County of Brown, U. S. Land Office, Nelw Ulm, Minnesota, ss:
Henry B. Bruer being first duly sworn upon his said oath, deposes and says that

he is the identical Henry B. Brner who on the 12th day of January A. D. 1874, has
made application for entry under the homestead laws of the United States approved
May 20, 1862, and March 21, 1864, entitled "An Act to secure homesteads to actual
settlers on the public domain," upon the north half of the southwest quarter of see- -

tion No. 18, in township No. 110, of range 29, containing 80 acres, at the U. S. Land
office at New Ulm, Minn., and received certificate for fees from the receiver for the
payment of fees for said application marked final receiver certificate No. 2222, appli-
cation No. 7972.

That ever since said application he has been in possession of said tract of land
and made considerable improvements thereon.

That never until this day, this deponent has any intimation that his said entry
was suspended on account of said tract being swamp land reverting to the State of
Minnesota; that he desired to contest said claim and wishes to be permitted to offer
proof as to the character of said lands.

HENRY B. BRUER.

Subscribed and sworn to before me this 11th day of January A. D. 1879.
C. C. GOODNOW, lece.

It will be'noted that this affidavit denies reception 'of notice of the
decision of 1878, and asks that opportunity be given him to contest the
claim of the State as to the character of the land.

Assuming, for the sake of argument, that the contention is right that
no legal notice was given to Bruer of the decisiou of 1878 canceling his
entry, and that in the absence of such notice the decision was without
force and effect, as determining his rights to the land in controversy, it
can, nevertheless be said that if action were taken upon his application
to contest the claim of the State, and it were rejected, and from such
rejection no appeal was filed by him, his rights would, by such failure
to appeal, cease and determine.

In reply to a communication addressed to your office on January 8,
1895, as to what action, if any, was taken upon the application of Bruer
to contest the selection of the State, your office forwarded a copy of the
annotations appearing upon the records of contests in the swamp land
division, chronologically set out as follows:

To R. & . Mar. 13, 78, held for cancellation, to notify parties in interest, and
allow sixty days for appeal.

10332-VOL 22 13
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July 11, 78, R. & R. report due notice given, the time allowed for appeal expired,
and no appeal filed.

To R. & R. Jly 30, 78, inal callcellation ordered, ad hoimesteatd papers returned
to div. C. N. 95781, Feby. , 79, IH. & It. transmit affidavit & application of Bruer to
subltj evidence as to character of land.

To R. .R., April 17, 187W, aplication refused.
Swamp claim rejected Oct. 22, 1892, I."

Prior to this time a letter laving been addressed to te local office for
evidence of service of notice of the decision of April 17, 1879, the local
officers replied that te decision on file in the office was endorsed as
follows: April 17, 1879. Henry Brueiier. aasen notitied April 22.
60 days."1 No denial as made by bli-ner of the reception of otice
(of the rejection of his aplicatioll to contest. The law presules that
everything that should be done was dolne, antd i te absence of a denial
by Bruer, it will be assumed that the otification given of the rejetioll
of his application to contest the claim of' the State was a proper one.
It is found that from I le date of te rejection of his application to con-
test-which was subsequent to his knowledge that action hall been.
taken pon his entry-np to the year 1892, he has done nothing before
the land office, or here, in assertion of any righjts to the land. at it
be said that after a liles extending over a eriod of fourteen years,
he can present such a case no1w as wonld entitle it to favorable recep-
tionl? I do not think so. Whatever rights he may have possessed, he
has lost. At the time the entry of Pehling was allowed, the lal(l was
unappropriated public domain as far as the tract-books of te land
office or your office show, al the defendant aving acquiesced for so
long a period in te adverse actioni of your office, will not be now heard
to assert any riglits in the premises.

The motion is denied.

HO MESTEAD ENTRY-COMMI TATION-PERIOD OF RESIDENCE.

* GARDNER ET AL. V. WELSTEAD LET AL.

The requirement of fourteen months' residence after entry, as a pre-requisite to the
commetation of a h:-mestead entry made after the amendment of section 2301,
R. S., must be observed even though settlement was made prior to the amenda-

* tory act; and an entry so made, and commuted, without such compliance with
law, can not be equitably confirmed for the bonefit of trausferees, where the com-
mutation was made before the expiration of fourteen months form date of set-
tlenent.

Secretary Smitht to the Commissioner of the General Land Office, February
17, 1896. (P. J.C.)

It appears by the record before me that George W. Welstead pre
selted his application to make homestead entry, alleging settlement
December 20,1890, for the NW. of the NW. 4 f See. 6, T. 36 N., R.
9 E., Wausau, Wisconsin, land district, January 17, 1891. This appli-
cation was not allowed until June 11, 1891. No reason is given for its
being withheld. He commuted the same to cash entry August 18, 1891.
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By his final roof it is shown that he commenced building December
20, 1890, ad established residence Januarv 10,1891.

On June 9, 1893, 1. Gardner et al. filed affidavits alleging that the
entrymnan did not comply with tle law as to residence and improve
ments, and that at the time of the entry they and others were occupying
said land as a townsite. O these affi(lavits, together with the report
of a special agent, your office, by letter of July 2, 1893, ordered a,
hearing, which e as accordingly had, whe G. S. oon intervened,
showing plurcllase of the land from Te. Rhinelander Lumber and
Shingle Companiy, which had purchased it from the etryinan. The
local officers decided against the contestalts, holding that they had
no a(lverse interest in the lalnd, and recommended that the proof be
allowed to stand. The contestants appealed, and your office, by letter
of March17, 1894, affirmed the finding of the local office, as against the
contestants, but decided that the final proof had been prematurely
inade, in that te claimant ad not resided pon the land fourteen
months from (late of entry, as required by section 6 o the act of
March 3, 1891 (26 Stat., 1095.), ad gave him reasonable time in which
to make sipplenmental proof showing coinpliaiice witl the requirenenit,
and upon is failure to (o so held his entry for cancellatioji. oth
parties have appealed.

From a examination of te testimony I an satisfied that your office
has fairly anl sufficiemitly stated the facts, and I see no reason for
disturbing te judgment.

It is contended that inasmuch as Welstead settled ol the land Decemn-
ber '0,1890, his riglts should relate back to that date, and he should
be permitted to make comrmutation. proof under the law as it stood at
the date of his settlement. This question was considered at lengt in
the case of Matthlew Benson (18 L. D., 437). The facts in the case at
bar are very like tose stated i that case. A examination of the
recordls in your office showss that one August L. Lehman made home-
stead entry of the tact involved ill this controversy, together with
other land, on December 20, 19), and the same was on relinquishment
canceled May 29, 1S91. It is clear, therefore, so far as disclose( by the
record, that Welstead's right did not attach prior to May 29, 1891. In
the Benson case it was decided (syllabus):

A homestead entry made since the amendment of section 2301 R. S., can not be
comm-nted without fourteen months residence and cltivation from date of entry,
even thongh settlement was made prior to the passage of the amendatory act.

This case is distinguished from those of Herbert I-I. Augusta (21
L. D., 200), and Francis A. Lockwood (Id., 491), anid Charles E. Tomp-
kins et al. (Id., 203), in tat in those cases fourteen inonths actual resi-
dence, tough part of the time was before entry, was held a substantial
compliance with the law, and where the land had been transferred to a
bofia de transferee, the entry ight be referred to the board of equi-
table ajudication.
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In the case at bar it will be observed that Welstead claims settle-
ment from December 20, 1890, and final proof was submitted August
18, 1891, which was about eight months after settlement.

Your office judgment is therefore affirmed.

RESERVATION-EXECUTIVE ORDER-CONSTITIUTIONAL QUESTIONS.

WILLIAM1 A. BARNES.

A reservation of lands declared by executive proclamation, subject to Congressional
action and subsequently ratified by Congress, is operative from the date of the
proclamation.

Executive orders promulgated by the President, and acts of Congress, are presuma-
bly constitutional, and will be so regarded by the Department until declared
unconstitutional by a court of competent jrisdiction.

Secretary Smith to the Commimioner of the General Land Office, February
17, 1896. (C. J. W.)

On March 13, 1894, William A. Barnes made application at the land
office at Perry, Oklahoma, to enter, under section 2289, U. S. Revised
Statutes, the NE. -t Sec. 13, T. 22 N., B. 6 E., which application was
rejected, because included in lands reserved frin entry. Barnes
appealed from the action of the local officers, and on July 30, 1894,
your office affirmed said decision.

Barnes has appealed from your office decision, and the only question
presented by the appeal involves the constitutionality of the acts of
Congress of March 3, 1893 (27 Stat., 640), and of May 4, 1894 (28 Stat.,
71) and of the executive order based on the first named act.

The President in his proclamation of August 19, 1893, reserved ec-
tiols 13 and 33, not otherwise reserved or disposed of, in the former
Cherokee Outlet, for the purposes therein mentioned, subject to the
action of Congress. The reservation of said sections was made pursu-
ant to Sec. 10 of the act of Congress of March 3, 1S93, aforesaid. Col-
gress by act of May 4, 1894, ratified the reservation of these sections.
The land applied for is included in said reservation and for that reason
held not to be subject to entry.

It is insisted that the order of reservation could in no event take
effect before the date of the ratifying act; but I do not tlinik the posi-
tion well taken. Construing the two acts of Congress together, the
one authorizing the reservation to be made, and the other ratifying it
after it was made,results in the reservation becoming effective from
the date of the proclamation of the President in which said reservation
was made. Executive orders promulgated by the President, and acts
of Congress, are presumably constitutional, and will be so regarded by
this Department, until declared unconstitutional by a court of compe-

.tentjurisdiction. Wenzel . St. Paul M. & M. . Co. (1 L. D., 335);
Heirs of Joln E. Bouligny (6 L. D., 13).

Your office decision is approved.
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PRACTICE-MOTIONT TO DISMISS CONTEST-REHEARING.

HAYES V. RICHARD.

Where the local office sstains a motion to dismiss a contest, filed by a defendant
who submits no testimony, and such action is reversed on appeal, the ease
should be Temanded for a further hearing before the local office.

Secretary Smith to the (Commissioner of the General Land Office, February
+(J. 1. H.). . ; 17, 1896. (1. D.)

The defendant in the case of Hayes v. Richard has filed his motion
for a reconsideration of departmental decision of January 19, 1895,
involving the W. of the NE. 4 and lots 1, 2 and 3, Sec. 24, T. 8 S., R. 1
E., New Orleans land district, Louisiana.

The defendant, Richard, made timber culture entry for the land July
11, 1883, and on August 10, 1891, after due ublication, he made final
proof before the clerk of the district court of the parish of Acadia.

Hayes appeared at the taking of such final proof and filed a protest
against its acceptance, -cross-examined Richard arid his witnesses, and
offered witnesses against Richard's claim.

August 11, 1891, Hayes filed his affidavit of contest against Rich-
ard's timber culture entry, but in such general terms that it would
hardly warrant a hearing, but on August 22, 1891, he filed an amended
affidavit charging specifically that Richard had failed to comply with
the timber culture law during the fourth year. Notice on this affidavit
was not issued until October 17, 1891, fixingg November 27, 1891 for
hearing.

August 27, 1891, Richard filed a elinquishnent of his timber cul-
ture entry and applied to make homestead entry of the land. It
appears that he did this because of the advice of the register who says
he informed him that his final proof would be ejected for reasons the
register then gave to Itichard.

November 28, 1891, your office directed that Richard's homestead
<entry be allowed but that order was made without knowledge of the
contest, indeed, the papers relafing to theI homestead entry wete filed
in the General Land Office sometime before the notice was issued on
the affidavit. After the evidence at the hearing (Richard being pres-
ent but offering no evidence on behalf of his timber culture entry),
Richard moved to dismiss the contest, which the local officers did upon
two grounds stated by them.

Since then, appeals, motions for review and rehearings have been
made, and decisions made thereon, but it is not necessary to recapitu-
late them in the view taken of the case.

Richard had resided, with his family, on the land for eight years at
the time he relinquished and applied for homestead entry and ha~dtput
all his labor during that time upon it, making valuable iuprovemiits
thereon, and treated it as his home. When he filed his relinquishment
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he acted under the advice of the government land officers anid swears
that he had no knowledge of the affidavit of contest, and the register
says that Richard had no means of knowledge.

It appears clearly that Richard's relinquish ment not only was not
beeause of Hayes' contest and before srvice of notice of any contest,
but was i utter ignorance of its existence. The relinquishimeit, then,
was made in good faith and his years of residence and cultivation of
the land as all actual settler tereon, seems in equal good faith.

Upon the bearing the local officers dismissed Hayes' contest and
Hayes appealed, and on December 23, 1892, said appeal. was sustained;
the dismissal was reversed and said homestead entry held for cancel-
lation. Richar(l then. moved for a review of tis decision, wvhicl was
refused June 1, 1893, and June 13,1893, lie filed a petition for a recon-
sideration of said decisions of December 23,1892, and June 1, 1893,
asking for a rehearing o the grounds that lie had been misled by
the advice of the register and by the cancellation of said timber cul-
ture entry, and the allowance of his homestead entry, and alleges that
he can prove his compliance with the timber culture law if allowed.

Yonr office decision of July 29, 1893, says:

In the light of te circumstances reported by y our office, and of the facts dis-
closed by the said fiual proof I think that justice demands that Richard should be
afforded an opportunity to show that he had complied with the requirements of the
timber culture law, if it be a fact that he did uiake such compliance.

I, therefore, revoke, set aside and vacate both Ihe decision of this office, of Decem-
ber 23, 1892, holding said homestead entry for cancellation, and my action of June l,
1893, denying a uotion for a review of' that decision, and direct that you fix a day
for a hearing, uly notify the parties thereof; and serve upon each of them a copy of
this decision.

At said hearing you will proceed ns in ordinary hearings in contest cases, and take
such testimony as shall be submitted relative:

First.-To the alleged failure of Riclhard to comply with the requirements of the
timber culture laws during the fourth year after his entry, and(I

Second-Relative to the question as to whether the relinquishment of said timber
eulture entry was the result Of Hayes' contest, or was the voilnitary aet of Richard,
made without a lknowvedge of the pending contest.

You will, after the taking of the testimony, proceed nuder the rules of practice to
render your decision thereon, notify the partles of such decision and in de time
transmit the record to this office as in other cases.

August 1, 1893, Hayes appealed from said, decision ordering a
rehearing, stating seven grounds of error but they are all embraced in
two general propositions: First, that the Commissiomier abused his dis-
cretion in revoking his former decisions and ordering a rehearing; and
second, because te testimony shows anL utter failure on the part of
Richard to compily with the timber culture law.

On January 19, 1895, this Department sustained Ffayes' appeal and
reversed your office decision df July 29, 1893, ordering a new hearing.

MAay 6, 1895, Richard filed his motion for review of the decision of
January 19, 1.895, stating several grounds of error only part of which

need be considered.
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It is urged on behalf of Hayes and againist a rehearing, that Richard
had his day i court and risked his ease o the evidence offered by
Hayes and the motion to dismiss the contest for reasons stated in said
motion.

A careful review of the record aid the flcts in this case shows that
Richard is am ignorant man and acted under the advice of a govern-
ment officer in relinquishing his timiber culture enty; that hie Nad lived
on the land for eight years continuously, at his home, ad put all his
labor on improvillg it; that thefilal proof, ad te evidence taken at
the hearinig together, leave the ease in a state of honest doubt without
coisidering the report of the special agent which appears among the
papers; that although present at the hearing ill person and by attorney,
he still acted on the belief that the register's advice was sound and that
after relinquishing his timber culture entry on the record, his homestead
entry would be good and would save the land.

Your said office decision of July 29, 1893, says:

In view of the peculiar cireumstances surrounding this case, and especially of the
facts set forth in your said report of June 23d, I do not think that this office was in
possession of sufficient evidence at the date of its said dcisions of December 23,
1892, and June 1st, 1893, to justify the actions then taken,

and ordered a rehearing as hereinbefore stated.
Without passing uponl the sufficiency of the evidence olnb the charge

against the tiuiber culture entry, it at least presents such a case as
conies within rule of practice 72, and it cannot be held that ay
abuse of discretion was committed i the office decision of July 29,
1893. At tle learinig, wlile Riclard did not offer testimon,vX he moved
to dismiss the contest after the evidence of conitestant had been heatd.
That motion being sustained, be was not called upon to offer proof to
sustain the timber culture entry.

'Where the local office sstains a motion to dismiss, filed by a defendant who sb-
mits no testimony, and such action of the local office is reversed on appeal, the case
should be remanded for the further action of said office. Bradford . Aleshire (18
L. D., 78).

Departmental decision of January 19, 1895, is vacated and set aside
and your office decision of July 29, 1893, is approved. The case will
be remanded for a rehearing as therein stated.



200 DECISIONS RELATING TO THE PUBLIC LANDS.

PRIVATE CAIM-SCRIP-ACT OF JUNE 2, 1860.

MANUEL GARCIA.

A private laud claimi having been conflirnred in its entirety by judicial proceedings
under the act of June 22,1860, and the acts amendatory thereof, and a decree
entered that the clainiant should have patent for a specified number of acres,
found by the court to have been unsold by the government, and scrip for the
remainder, and it appearing that a part of the lands so confirmed in place had
in fact been disposed of b)y the government prior to said decree, additional scrip
may issue to cover said deficit, in accordance with the intent of section 6, of
said act, and the manifest purpose of the court.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. H.) 17, 1896. (G. C. R.)

Your office letter ("GW) of December 18, 195, refers to the Spanish
grant to Manuel Garcia, made September 1, 1806, by the Spanish
intendant Morales; also to the judgment of the United States district
court of Louisiana, rendered May 15, 1874, wherein the petition of the
heirs of Manuel Garcia, praying for the confirmation of said grant, was
allowed and the grant confirmed.

The suit appears to have been instituted on the 28th. day of August,
1872, under the act of June 22, 1860 (12 Stat., 85), extended by the acts
of March 2, 1867 (14 Stat., 544), and June 10, 1872 (17 Stat., 378), said
heirs claiming confirmation of their title to certain tracts of land
embracing 15,000 arpents.,

It appeared at the trial that all the land eabrace i the grant to
Manuel Garcia had been disposed of by the United States, with the
exception of 621.53 acres; and the court decreed that patents for that
residue "must be issued to the plaintiffs under-the 11th section of the
act of 1860," and for the remainder of the grant (12,128.47 acres)

certificates of location must be issued to the claimants nuder the sixth section of said
act, for every legal requisite of title having been established by said claiimants, their
right to the land granted to their ancestors must be acknowledged and the title
confirmed.

On appeal, this decree was affirmed by the United States supreme
court on January 22,1877.

It iappears from your said office letter that the mandate of the
supreme court has beeii satisfied as to the 12,128.47 acres, scrip having
issued for that amount, and certificates of location filed therefore It
appears, however, that of the tracts which had been confirmed i place,
anounting to 621.53 ares, l)atent only issued for 458.22 acres. The
mandate of the- court could not in full be carried out, for the reason
that of the lands confirmed in place 128.11 acres thereof had long prior
to the filing of the petition been disposed of by the United States.

There was an error also made by the court as to the area of the NE.
of the SE. 1 of Sec. 30, T. 3 S., R. 3 E., Green sburg, Louisiana, which
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was given by the court as containing 75.18 acres, while it actually con-
tained 39.98 acres, a discrepancy of 35.20 acres.

I t is thus seen that there was a deficit of 163.31 acres; in other words,
the court confirmed to the heirs, as lands in place under the grant,
621.53 acres, and directed patent to issue therefor, and your office can
not carry out the mandate, because there is a deficit of lands in place of
163.31 acres.

It appears that one of the heirs of Garcia, through her attorney, has
applied for a patent for this residue, and your office is of opinion that
"the-heirs and legal representatives of Manuel Garcia are entitled to
additional scrip for 163.31 acres," but i view of the former holdings of
your office to the contrary, the question is submitted to this Depart-
ment for a decision, etc.

It is apparent that the court sustained the validity of the Garcia
grant to the fall extent of 15,000 arpents, or 12,750 acres. It was also,
doubtless, the purpose of the court to award to the heirs of Garcia
"certificates of location" equivalent in acreage to the full quantity of
land within the limits of the grant then disposed of by the govern-
iAent. Had all the facts been before the court, it can not be doubted
that under section 6 of the act of 1860 (sulpra) the court would have
directed "' certificates of location".' for 12,291.78, which, with the 458.22
acres in place, would have filled the full measure of the grant.

Section 11 of the act of 1860 (supra) provides, among other things,
for certain proceedings in the district court of the United States,
wherein the lands claimed may lie; it also provides that, if the decree
be against the United States, an appeal shall be entered to the supreme
court of the United States, etc.,

which decision shall be final, and patent shall thereupon issue, if the claim shall be
adjudged valid, forso much of the lands clained as remain unsold, and for so unich
as may have been sold, the provisions f section 6 of this act shall apply.

Section 6 of said act provides:
That whenever it shall app ar that lands claimed, aml te title to Which may be

confirmed under the provisions of this act, have been sold in whole or in part by the
United States prior to such con irmation, or where the surveyor-general of the dis-
trict shall ascertain that the same cannot be surveyed and located, the party in
whose favor the title is confirmed shall have the right to enter upon any of the pub-
lic lands of the United States a quantity of land equal in extent to that sold by the
government: Prorided, That said entry be made only on lands subject to private
entry at one dollar and twenty-five cents per acre, and as far as inay be possible in
legal divisions and subdivisiods, according to the surveys made by the United
States.

The fact that the court overestimated the acreage. of the land in
place, and perforce of this cireumstance underestimated the quantity
of land for which certificates of location were to be issued, should not
result i defeating the main purpose of the court, namely: to confirm
the grant as a whole, and to secure to the heirs thefull quantity of the
land remaining in place and indemnity for the residue.
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I think section 6 of said act (above quoted) clearly gives the heirs of
Garcia the right to the quantity of laud applied for. The mandate of
the court will, therefore, be carried out by the issuance of scrip for the
163.31 acres, and entry will be allowed on lands snlbject to private
entry at one dollar and twenity-five cents per acre as far as p)ossible in
legal divisions and sbdiisions.

The decision of your office is accordingly approved.

RAILROAD GRANT-INDEMNITY SELECTIOTNS-SPECIFICATION OF LOSS.

ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO. v. ANECK.

Indemnity selections accompanied by designation of loss in bulk, inale prior to the
specific departmental requireient that lost lands sould be arranged tract for
tract with the lands selected, operate to protect the right of te company as
against subsequent applications to enter, made prior to said requirement, and
tle rearrangement or losses in accordance therewith.

Secretary Smith, to te Commissioner of the General Land Qifice, Febru-
(J. I. H.) ary 17,1896. (F. W. C.)

I have considered the appeal filed on behalf of the St. Paul, Alinne-
apolis ad Mainitoba Ity. Company, from your office decision of Sep-
tember 24, 1894, holding for cancellation its indemnity selection, list
No. 15, as to lots 16 and 17, Sec. 7, T. 122 N., R. 31 W., St. Cloud land
district, Minnesota, with a view to allowing the homestea(l application
of Joseph Lambeck.

This laud. it appears, is within the indemniity limits common to the
grants for both the main line and the St. Vincent Extension of said
road, and was selected o aount of te grant for the St. Vincent
Exteisiiou November 13, 1885. Its list of selections was accompanied
by a list of losses equal i amount to te lands selected bt was not
arranged tract for trart with the selected lands.

While i tis condition, to wit, ol September 3, 1891, Lambeck ten-
dered a hlnestead application for tme land, which was rejected by the
local officers for conflict with the com pally's -selections, and. he dly
appealed to your office.

Under the directions given by this Department i its decision in the
case of La Bar v. Northern Pacific R. It. Co. (17 L. D., 406), this com-
pany was, driLg tbe month of December, 1893 called upon to
re-arrange its indemnity selections so as to designate, tract for tract,
the lands lost in place, in lieu of which selections had been made.
Acting lunder this call the company oil June 6,1894, filed its re-arranged
list in which the s ate losses were used, but re arranged to show the
losses tract for tract with the lands selected in its list filed November
13, 1885..

Your office decision holds tat the qoany's selection as originally
preselted was invalid, and recognizes the intervening right of Lam-
beck.
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Prior to the decision of this Department i this case of La Bar v.
Northern Pacific R. R. Co., supra, there was no specific requirement
that the lost lands should be arranged tract for tract with the selected
lands, the circular of 1879 merely requiring the designation of losses
made the bases for the selections.

I a -therefore of opinion that the company's rights were duly pro-
tected wnder the selection as made in 1885, and as they have since
complied with the requirement in rearranging their losses so as to
shov a specifie loss for each tract selected, no rights were acquired as
against the grant by the presentation of Lambeck's application in 1891.

No other sufficient reason being assigned to avoid the company's
selection, I must reverse your office decision and sustain the action of
the local officers in rejecting Lambeck's application.

APPIACATION TO ENTER-CONTESTANT'S PREFERRED RIGHT.

STATE OF CALIFORNIA V. REEATES.

Applications to enter filed subject to a contestant's preferred right of entry take
precedence i the order of filing, if the contestant fails to exercise his privilege.

Secretary Smith to the Comn missioneir of the General Land Office, February
f ; ~~~17, 1896. :(A E),

This is a appeal by the State fron your office decision of December
28, 1894, affirming the local offic in rejecting the school land indemnity
selection by the State of California of the NE. 1 of the NE. -, and the
SE. of NE. Sec. 18, Tp. 5 N., l{. 10 W., S. B. M., Los Angeles, Cali-
fornia. The selection vas rejected because covered by the prior appli-
cation of Albert F. Reeves.

The record shows that one Cora L. Mathiason obtained the cancella-
tion of a desert land entry covering the N. and SE. o Of said Sec.
18, and that she was notified of her preference right on August 16, 1894.
On August 10, 1894, before the above notification but after the devision
in favor of Mathiason, one Albert Reeves applied to make desert land
entry of the N. t of the section. This applica tion was held to await
the expiration of the thirty days allowed Mathiason within which to
exercise her preference right. O September 13, 1894, she made entry
of the SE. k, the W. I of the NE. 1 and the E. 4-of the NW. Jf'of said
section, leaving the E. j of the NE. i of the section vacant. On the
same day, but just prior to the entry of Mathiason, the State of Cali-
fornia presented its selection of the E. H of the NE. , same section.
Action on this was uspended to await the action of Mathiason, and
also the application of Reeves, both of whom were held to have rights-
superior to the State.

Mathiason having exercised her right, and left part of the land cov-
ered by the application of Reeves vacant, the local office notified hilrn
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and on October 16, 1891, he came in and elanged his application to
conform with the record, and his entry was allowed for the E. j of NE. 
of said section.

The State selection for the E. - of the NE. d was then rejected, and
it appealed. On December 28, 1S94, your office affirmed the local office.

The successful contest of Mathiason gave her the privilege of enter-
ing the land within thirty days after she received notice that the con-
tested entry had ben canceled. The application of Reeves held for
him all land in his application subject only to the right of Mathiason.
Had the land been segregated or reserved, the application of Reeves
should have been rejected. A contestant's preference, bo'ever, is not
a segregation of the land, but merely a right to be preferred for thirty
days as against others than the government. Such a suspension of the
land to entry does not prevent the filing of other ap)lications for the
land any more than the filing of a declaratory statement, all(l should
the successful contestant fail to exercise his or her privilege, the next
application in the order of filing has the preference.

In the case under consideration Reeves was clearly entitled to make
entry of so much in Lis application as was not segregated by the entry
of Mathiason, as his application was prior to the selection of the State.

Your office decision is affirmed.

RAILROAD LANDS-ACT OF JANUARY 23, 1S96.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., February 20, 1896.

REGISTERS AND RECEIVERS,

San Francibsco, Stockton, cod Visalia, Cal.; The Dulles, La Grande,
and Oregon City, Oregon; NorthI Yakima, Walla Walla and
Vancouver, Washington.

GENTLEMEN: Your attention is called to the act of Conlgress approved
January 23,1896 (PLblic, No. 8), which is as follows:

That ~'An Act to amend an Act entitled 'An Act to forfeit certain lands heretofore
granted for the purpose of aiding in the construction of railroads, and for other pur-
poses,' approved September twenty-ninth, eighteen hundred and ninety, and the sev-
eral Acts amendatory thereof," approved December twelfth, eighteen hundred and
ninety-three, be, and the same is hereby, amended so as to read as follows:

" That section three of an Act entitled 'An Act to forfeit certain lands heretofore
granted for the purpose of aiding in the construction of railroads, and for. other
purposes,' ap)taoved September twenty-ninth,- eigbteen hurrdrel and-ninety, and the
several acts amendatory thereof, be, and the same is, amended so as to extend the
time within which persons entitled to purchase lands forfeited by said Act shall be
permitted to purchase the same, in the quantities and upon the terms provided in
said section, at any twne prior to January first, eighteen hundred and ninety-seven:
11rovided, That actual residence upon the lands -by persons claiming the right to
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purchase the same shall not be required where such lands have been fenced, culti-
vated, or otherwise improved by such claimants, and such persons shall be permitted
to purchase two or more tracts of such lands by legal subdivisions, whether contig-
uous or not, but not exceeding three hundred and twenty acres in the aggregate."

1n view of this legislation, actual residence upon the lands by per-
sons claiming the right to purchase the same under the act of 1890,
supra, is not required where such lands have been fenced, cultivated,
or otherwise improved by such, claimants, and such persons shall be
permitted to purchase two or more tracts of such lands by legal sub-
divisions, whether contiguous or not, but not exceeding three hundred
and twenty acres in the aggregate.

Very respectfully, E. F. BEST,
Assistant Commissionmr.

Approved February 20, 1896.-
MORE SMITH, Secretary.

flOME$TEAD CONTEST-CONTESTANT-CTJLTIVATION.

REAS v. LUDLOW.

The law does not require a person who contests a homestead entry on the ground of
abandonment to possess the qualiications of an entryman. Until the contestant
seeks to avail himself of the preferred right attendant upon success his qualidi-
cations will not be considered.

Planting a crop with no expectation or intention of securing a return therefrom is
not compliance with the homestead law in the matter of cultivation.

Secretary Smith to the Gommissioner of the General Land Office, February
21, 1896. (J. McP.}

Harley V. Reas has appealed to this Department from your decision
"H" of July 17, 1894, dismissing his contest against homestead entry
No. 7216 made by Charles S. Ludlow June 24, 1889, for the SW. J of
See. 28, T. 21 S., R. 29 E., M. D. M., Visilia, California, land district;

As the record discloses that a question of jurisdiction was presented
by the defendant during the progress of the trial, it will first be con-
sidered.

Harley V. Reas, the contestant, was called as a witness by the
defense, and asked his age. He stated that he was born February 28,
1873. Whereupon counsel for Ludlow moved that the contest be dis-
missed, for the reason that Barley V. Reas, the contestant, was under
the age of twenty-one years on the 3d day of October, 1893, the day on
which the affidavit of contest was filed, and that when said contest was
filed, and notice issued that said Reas was a minor; that he did not
appear by guardian, nor as the authorized agent of the government;
that said Reas was incompetent to prosecute this suit in the Land
Office, and that all proceedings taken were null and voidT as such an
affidavit would not confer jurisdiction on the local officers.

The action of the local officers in overruling the motion to dismiss
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'was corre t. The-law does not require a rerson contestin, a homestead
entry, on the ground of abandollmelint, to possess te qualifications of
an entryman.

Until such person attempts to avail himself of te preference right
accruing to a successful contestant, his qualification will not be con-
sidered.

There is no scions couflict as to the facts i the case.
It appea's that Chirles S. Ludlow, the (la lnallt, successfully coll-

tested a previous entry embracing the lan i comtroversy; that upon
the conclusion of the former suit and the cancellatiomi. of te entry tat
had previously existed, Ludlow, on June 24, 1889, n ade homlestead
entry No. 216, for the land, and in Decenber, 18s89, erected thereou a
small bt comfortable house, made of lumber and costing about $26,
exelisive of te labor expn(lend on its cotstruction; that lie remained
on the land at the time his house was built 'some two or three weeks,
and began to dig a well, which on account of the difficulty encountered
in the work iecessary to its completion he albanidone(l and instead
eleaned out. a spring from which to procure his supply of' water.

After te completion of his house Ludlow did not reside continiuously
oi the land. He paid occasional visits thereto usnally at intervals of
several months, and o these visits he remained only a few (lays. He
plowed a(l planted to wheat for several seasons a sall portion of the
land, much less than an acre in area, with no itention of reajing ay-
thiiig, hut merely to comply With what lie supposed was the reqnire-
hiet of tle law.. None of the land was f'enced, aid it seemus tat the
stock of the neighbors raii at large, rendering it impossible to raise a
crop O this land without fellting the )ortio cntivatel. The tract is
hilly and mountainons, partially timlbered, difficult to put i a farn-like
condition, and is better adapted to grazing thau for agriculture. The
elaimanit Was a oan of weakly constitution whem his entry was made
and in December, 1891, he was stricken with partial paralysis, which

rendered hiri ufit to do any Work for three months, ad simce that
time le has been tiable to erform continuous ianual labor. e is
nmnarried, and his physical infirmiiities renider it unsafe for him to reside

alone for any considerable period. He was poor financially and could
not hire the enclosing and iprovement of the land, as the costifor
fencing and clearimig the tract was beyond his means. He was iiot
strnng enough to do the work himself and assigns this, w ith his fimancial
imiability to hire the work done as a excuse for his entire failure to
comiply with the law i the matter of cultivation.

The local offlcers eld that under the circrumstances of the case
Ludlow should not lose his land. You concurred in their conclusions.

The homestead law utder which Ludlow. made his etry require five
years' continuous residence ad cultivation to entitle the etrymai to
patent. It declares that an abandonmenit of the premises for a period
of six months by the entryman will work. a forfeiture of his rights.
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Furtlhermore, the act of May 14, TSSO, gives to the party who success-
-fully contests a homestead entry a prelerence right to make entry for
said land within a prescribed time. Reas, the contestant ereini, has
brought this contest for the purpose of pro(uring the cancellation of
this entry. If lie has established his charges, le is entitled, nder the
law, to a judgment canceling Ludlow's entry. It is not a case wherein.
only te rights of the etrymnan and the government are concerned,
but one in. which the contestant has an interest colferred on him by
statute.:

Did, therefore, Ludlow abandon the land within te neanino of the
statute? If so, his entry must be canceled.

That he did not cultivate and plant to crop any part of the land
with the intention of Iharvesting; is adnitted by the d efense. Accord-
ing to the testimony o Ludlow the planting of a small portion of
land-much less a acre-for several seasons, to wheat, was for the
purpose of complying with the letter of the law. As the land was
unfenced and subject to the depredations of the stock running at large
in the community, it was not expected that any crop could be grownI.
Is the mere planting of a crop, with the knowledge that it will be
destroyed a compliance with the law in the matter of cultivation I
think not. The fact that the land is difficult to reduce to a state of
cultivation is no excuse why soni effort sonld not be used to coulply
with the requirements of the statute. ndlow inew the character of
the land, and his financial condition whenl he made entry of the land.
He ]knew also the condition of his health, which, it seems, even then
prevented him from doing heavy manuallabor. According to the tes-
tilony of his brother Ross, lie had been more or less a ";charge1 oi
the family for a period of six years prior to the hearing. His infirn-
ity, therefore, antedated his entry, by two years. It is true that the
testimony showed that since December, 1891, his condition was inuch

more unfortunate than it was preceding. that date, and indicates that
it would be unsafe for him t remain alone on his homestead. But it
is also true that, after the initiation of his claim, and prior to Decem-
ber, 1891, when he was stricken with partial paralysis, from the effects
of which he had not recovered at the date of the hearing, lie had not
comphied with the law, either as to residence or. ilurovements. le
had only paid occasional visits to the land, and so seldom were these
visits, and of such short duration, that his near neighbors, who were
frequently oI the land, and near his house, had never seen hllim on
the land, with the exception, perhaps, of the time his house was
erected.

Whatever the hardship to the entryman may be, the conditions upon
which he made his entry, imposed by the legislative departmen of the
goverlment, have been broken, and rights recognized by the law, other
than those of the entryman- and the goverineult, have intervened;
therefore your decision must be reversed, and Ludlow's entry canceled.
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TIMBER CLTURE ENTRY-APPLICATION TO ENTER-EQUITABLE
ACTION.

ZICKLER V. CHIAMBERS.

An application to make homestead entry of land covered by a subsisting timber cul-
ture entry, under which final proof has not been made within the statutory
period, does not confer upon the applicant the status of an adverse claimant
entitled to be heard as against subsequent equitable action ol the timber cul-
ture en try.

Secretary Smith to the Commissioner oj the General Land Office, February
21, 189. (E. B.)

The land involved is the NW. -1 section 33 T. 3 S. t. 14 W. Kirwin,
Kansas, for which Louis L. Chambers made timber culture entry No.
5274, May 29, 1879. Joln Zickler presented his application to entqr
the same land as a homestead May 31, 1892, which was received by the.
local officers subject to Chambers' timber culture entry. The local
officers notified Chambers of their action, and allowed him sixty days
to show cause why his entry should not be canceled for failure to make
final proof within thirteen years from the date thereof.

On July 8, 1892, Chambers appeared with his witnesses to make
final proof, and on the same day Zickler appeared by attorney and
moved for a stay of proceedings and a hearing in the premises. The
local officers overruled the motion, accepted Chambers' proof, and on the
same day, issued their certificate for the land in his favor as a basis for
patent thereto. Zickler duly appealed to your office contending that
he was an adverse claimant; that Chambers had shown no sufficient
excuse for his failure to make his final proof within the statutory period,
and that a hearing should have been allowed to enable him (Zickler) to
disprove the excuse alleged by Chambers. On November 8, 1893, your
office affirmed the action of the local office and held that "Chambers'
entry may be adjudicated upon equitable grounds"

In his appeal to the Department Zickler assigns error in the decision
of your office as follows:

First: Error in holding that the defendant had a Tight to make proof, and be sub-
ject to adjudication while an adverse right to land existed.

Second: Error in not allowing a hearing to allow plaintiff to contradict the state-
ments of the defendant as to (why) he failed to male proof within the statutory
period as plaintiff alleges that the defendant did not prove up as he desired to avoid
payment of taxes.

The proof submitted by Chambers shows a compliance with the law
in every respect except upon the single point of submitting the same
within the thirteen years allowed by the statute. In his affidavit before
the localofficers July 8, 1892, Ch ambers testified that the reason he did
not submit his final poof within the statutory period was because he
had applied for and was granted by the local officers in 1883, an exten-
sion for one year of the time for planting, on account of the killing of
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his trees by dry weather, and that he thought he was thereby granted
one year longer within which to make his final proof. Two itnesses
corroborate him as to the killing of his trees which they state were
replanted.

In addition to authorizing an extension of the time for planting trees,
which is ordinarily included within the first four years after entry, the
second section of the act of June 14, 1878 (20 Stats. 113), among other
things, specifies the affidavit to be made at entry and provides that no
final certificate shall be given or patent issued for the land entered until
the expiration of eight years from date of entry, but that when eight
years have" expired, or at any time within five years thereafter, upon
furnishing the proof therein required, the proper person, as therein indi-
cated, shall receive a patent for the land. The third section of the act
reads as follows:

That if at any ime after the filing of said affidavit, and prior to the issuing of the
patent for sild land, the claimant shall fail to comply with any of the requirements
of this et, then and m that event such land shall e shject to entry ander the
homestead laws, or by some other person under the provisions of this act:, Provided,
That the party making claim to said land, either as a homestead settler or under this
act, shall give, at the time of filing his, application, snch notice to the original
claimant as shall be prescribed by the rules established by the Commissioner of the
General land Office; and the rights of the parties shall be determined as in other
contested cases.

As this section was intended, in a proper case for its application, to
work a forfeiture, it will be strictly construed against any "other per-
son " seeking thereunder to ousta timber cultureenitrymain. It evidently
contemplates that the validity of thle subsisting entry may be attacked
only by the institution of a contest. See paragraphs 28 and 29 of the
regulations under the said act approved July 12, 1887 (6 L. D. 284).
Zickler did not attack Chambers entry in any way, so far as appears,
when he presented his application. He has never filed any affidavit
except his own preliminary homestead affidavit. He alleged nothing
against Chambers' entry at that time, nor gave him any notice as re-
quired by the proviso to the third section of the timber culture act
aforesaid. The notice to Chambers to show cause was giveil by the
local officers, apparently suo mnotu, and was just such notice, in sub-
stance, as they might properly have given without any one offering a
homestead or timber culture affidavit for the land.

The only defect in Chambers' entry was the failure to make final
proof during the statutory life thereof, and that was a matter of record.
The filing of the application, alone, by Zickier, gave him no adverse

"right whatever against Chambers' entry. While it stood intact of
record the entry was an appropriation of the land against all claim-
ants. Zickler could not attain the status of an adverse claimant until
he hiad institnted a contest against the entry in accordance with the
rules of practice (Rules 1 to 3). In a case similar to this (Walker v.

'Snider (on review) 19 L. D. 467) involving a homestead entry, although
10332-VOL 22- 14
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Walker presented a homestead application and an uncorroborated
affidavit of contest, be was still held to e only a protestalt against
Snider's entry. Zickler must be regarded as occupying the same
position as to Chambers' entry. The defect in his entry is a matter
between him) and the government alone.

The allegations in Zichlei's appeal that Chambers had been advised
by some one that lie must make final proof witlin thirteen years not-
withstanding the extension of a eal in the time for planting trees,
that lie delayed making final proof to avoid paying taxes on the land,
and that his entry was made for a speculative purpose, unsupported
as they are by any evidence wlatever, and in the presence of the good
faith shown generally by Chamribers, were properly ignored by the local
officers and by your office. The hearing asked while Chambers' final
proof was being ade, without any foundatioii laid therefor, was
properly refused by the local officers. Te decision of your office is
affirmed. Chambers' entry will be submitted to the board of equitable
adjudication.

TIMBER CULTURE ENTRY-OMUITTATION-\EXTENSION OF TIME FOR
* 2PAYIMENT.

THEODORiu A. SLOANE.

No provisions of law exist for extending the time within which payment may be
male in the case of conuted timber enitore proof.

Secretary Smith. to the Conmmissioner of the General Land Ofice, February
21, 1896. (C.J. G.)

On June 8, 1887, Theodore A. Sioaiie made timber culture entry for
the SE. I of See. 13, T. 21. S., R. 06 W., Pueblo land district, Colorado.

By your office letter of June 14, 1892, the contest of one Martin
Hughes against said entry was dismissed, and the case as finally
closed by your office letter of March 30, 1894.

September 12, 1892, Sloane made final proof (coimnutation) duly cor-
roborated by witnesscs, shows ing compliance with lw for four years
next following date of entry and destruction of the trees the third year
by extreme drought.

April 11, 1894, Sloane was notified that he would be allowed ten days
within which to pay for the land. May 21, 1891, Sloane, through his
attorney, made application for an extension of thirty days, on account
of temporary financial embarrassmenit, in which to furnish the purchase
money. May 22, 1894, this request was granted, and Sloane was noti-
fied at the same time that a failure to furnish the purchase money and
complete his entry withinu-tlLe time specified would cause the rejection
of his final proof. No further action having been taken by either
Sloane or his attorney the final proof: was accordingly rejected on
July 10, 1894. An appeal was taken to your office, and by letter of
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October 2, 1894, you sustained the action of the local office. The basis
of your decision was "that no provisions of law exist for extending the
time within which payment may be mnade, i the case of commuted
proof Iunder the timber culture act." 

A further appeal brings the case to this Department, ad the follow-
iug errors are assigned:

1. In not finding that claimiant's failure to pay the price of said land was due to
unfortunate circumstances beyond his control.

2. In not holding tat it w as within, the discretionary power of the Department to
make extension of the time to enable claimant to make payment for the land.

Sloane claims that le, has tried his best to comply with the timber
culture law, a(l that le spent over $190 in fencing, breaking, planting,
and taking care of this land. There is no evidence to contradict this
stateument and it is rohably true. e does not explain, however, his
failure to take any action, either i complying with the law or showing
his inability to do so, during the thirty days allowed bliti within which
to pay the purchase noney. In view of the circumstances it may be a
hardship to cancel his entry, yet this Department, in the absence of
any relnedial legislation in such cases, is unable to grant him relief.
The relief solght.is nsot within the discretionary power of the Depart-

ent. No relief of this character has been or can be extended to any
class of entrynlen witlhout due authority of law. o such authority
exists for an extension of the relief sought in the case at bar. Con-
gress, at arious timiies, has passed remedial acts for te benefit of
entryien, but hy reference, to said acts it n-ill. be seen t ht legislation
has beeti confi ned to holnestead, dsert land and pre-emption entrymen,
who, by reason of failnre o crops for -which they are in no wise respon-
sible,.have been allowed an extension of time within which to make
payment. The language of the acts is specific and th e reasons for their
passage are clearly stated. Thas, a joillt resolutioll of Congress,
approved September 30, 1890 (26 Stat., 684), provides:

* That whenever it shall appear by the iling of such evidence in te offices of any
register and receiver as shall be prescribed by the Secretary of the Iterior, that
aly settler on the public lands, by reason of a failure of crops for which he is in no
wise responsible, is unable to make the payment on his homestead or pre-emption
claini required by law the Comnuissioner of the General Land Office is hereby
authorized to extend the time for such payment for not exceeding one year from the

* date when te same becomes due.

Again, the act of Congress, approved July 26, 1894 (28 Stat., 123),
provides:

- That the time of making final proof and paylnent for all land located under the
homestead and desert land laws of the United States, proof and payment of which
has not yet been made, be, and the same is hereby extended for the period of oe
year from the time proof and payment would become due under existing law.

That the time of making paynents on entries under the pre-emption act is hereby
extended for one year from the date when the same becomes due in all cases where
pre-emption entrymen are- unable to make final payments from causes which they
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can not control, evidence of such inability to be sbject to the regulations of the
Secretary of the Iterior.

The instructions issued under the joint resolution of Congress of
September 30, 1890, were directed to be followed und Ier the act of Con-
gress approved July 26, 1894, except that under the latter act, instead
of setting forth the facts relating to failure of crops, the applicant for
such extension was required to set forth the causes which render him
unable to make the necessary payment. Bt there was no change in
the act itself of the designation of lands to which the act was intended
to apply. There was, in these acts, a specific enumeration of lands
located under the homestead, desert land and pre eiuption laws It
will thus be seen that this remedial legislation is limited to the classes
of cases above specified.

It has been decided by the Department in various cases that final
proof and payment must be made at the same time (3 L. D., 188), Lottie
Merwin (5 . D., 221); Ida May Taylor (6 L. D., 107); R. M. Barbour
(9 LT. D., 615); In Morris Collar, (13 L. D., 339), it was held that the
timber culture act does not contemplate. an extension of the statutory
period, within which final proof is required. As final proof and py-
ment must be male at the same time it follows that there can be no
extension of time within which payment is required.

Your decision is hereby affirmed.

RAILROAD GRANT-INDEMINITY SELECTION-FINAL PROOF-SPECIAL
NOTICE.

SOUTHERN PACIFIC R. R. CO. V. FLIPPEN.

Dniring the endencyof-an-applicationtoselectatractasinidennityunlerarailroad

grant, no action should be taken on the final proof of a settler without special
notice to the company.

Secretary Smith to the Oommissiouer of the General Land Office, February
(J. I. H.) . 21, 1896. (E. M. R.)

This case involves the S. of SW. of Sec. 15, T. 25 S., R. 30 E.,
Visalia land district, California.

The record shows that on January 5, 1891, the Department in the
above entitled case rendered a decision suspending the pre-emption
claim of Mrs. Nancy A. Flippen to the above described land until final
action was had by the local officers upon the appeal of the railway com-
pany from the rejection of its application to select said tract, as indenm-
nity, by the local officers, per list No. 23.

On January 10, 1895. your office decision was rendered, dismissing
the appeal of the company from the rejection of said list No. 23, it
appearing tat the comply ad plresented a new list of selections
enibracing the lands covered by said list.

The land in controversy covered by the pre-emuption filing of Mrs.
Flippen, is embraced, so your office decision states, in list No. 56,
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indemnity selections, approved on May 10, 1892. The rights of the
company, however, relate back to December 9, 1885, the time of the
filing of the first application to select said lands.

On March 6, 1886, the pre-emption claimant filed a declaratory state-
ment for the tract in question, together with the NW. 4 of the NE. 4,
the' NE. 14 of the NW. I of Sec. 22, and after publication of notice sub-
mitted proof thereon. on October 4,1886, alleging settlement i Janu-
ary, 1885.

In the forimer judgment of this case (12 L. D., 18) it was said:

The lands within the indemnity limits having been restored, the right to file for
said tract depends upou the validity of the selection of the company. If that is
invalid for any reason, then Mrs. Flippen can be permitted to make pre-emption
entry of the land. The conpany having an appeal pending involving its right to
said tract, no action could be taken without special notice to it. Southern Pac.
Railroad Co. v. Reed, 4 L. D., 26. Indeed the proper practice is to suspend the filing
and proof until the final disposition of the appeal of said company now pending
before your office.

Mrs. Flippen, however, may be allowed to intervene under the rules of practice.

In the al)peal from your office decision of February 19, 1895, in favor
of Mrs. Flippen, the railroad company urges that it had never had its
day in court, and that it was entitled to special notice, being an adverse
party of record, of the making of final proof by the defendant.

It appears that nder the judgment heretofore rendered by the
Department in the case, the railroad company is entitled to such notice,
and the case is therefore remanded'with direction that you instruct the
local office to notify the parties that a period of thirty days Will be
granted within which the railroad company will be allowed to introduce
-evidence to contradict the testimony of the witnesses of Mrs. Flippen
at the time of her offering final proof, and at such time she will also be

allowed, if she so desires, to submnit proof in blehalf of her claim, after
which time the case will be treated by the local office and your office as
special.

The opinion appealed from is accordingly reversed.

RAILROAD GRANT-WITIHDRAWAL-HOMESTEAD ENTRY.

SOUTHERN PACIFIC It. R. CO. V. PALMI ET AL.

An entry allowed at a time when the land is embraced within a withdrawal on gen-
eral route is not void, but voidable, and, if subsequently on the readjustment of
the grant, in conformity with the constructed line of road, the land falls within
iteideuni tylimitstihe'eln ymaystaud withaviewt ½equiitableaction thereon.

-Secretary Smith to the Commissioner of the General Land Office, February

21, 1896. (E. M. R.)

This case involves the NW. of Sec. 21, T. 16 S., R. 14 ., and the
W. of the SE. and the E.A of the SW. of Sec. 35, T. 23 S., R. 17
B., Visalia land district, California.
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The record shows that on November 15, 1887, Andrew Palm made
homestead entry for the first described tract, and on the 18th day of
February, 1889, Willard C. Welch, jr., made timber culture entry for
the last described tracts. Subsequently to the allowance of these
entries the FSouthern Pacific Railroad company filed its formal protest
against their allowance.

On December 22, 1894, your office rendered a decision in which it
sustained the entries of the defendants.

It appears that the land covered by the two entries is within the
:primary limits of the graut to the Southern Pacific Railway company,
under the act of July 27, 1SG6 (14 Stat., 292), as is shomvi by the with-
drawal made in behalf of that road i 1867, o the map of general route.

November 12, 1889, a map showing the definite location of the coin-
pleted section of the road opposite this land, was filed, whel it was
ascertained that upon the re-adjustment of the grant in conformity to
the road as constructed, the tracts in question fell outside of the
primary, but within te indemnity, limits of the railroad.

It will thus be seen that at the time the entries were made the
lands were withdri'wn and not subject to appropriation under any of
the public land laws. From tis it would follow that the entries when
allowed were erroneously so allowed, but the question for disposition

,here is, whether, owing to the subsequent falling of the tracts within
the indemnity limits where the entries have been already allowed,
even though erroneously so, sh entries should not be allowed to
'stand. The equivalent to this proposition is: was the allowance of an
entry upon lands withdrawn for any purpose, a void or voidable acte
,I a of the opinion that it was merely voidable, and I so hold.

The authorities cited by the applicant are only to the extent of
saying that there can be o disposition made of lands covered by a
withdrawal. Certainly there can be no filial disposition of lands dur-
ing the existence of such withdrawal, and were the lands still with-
drawn. the entries would have to be canceled; but such is not the ase.
The railroad company's rights uder the withdrawal have terminated
so far as these tracts ae concerned. Nor can it be, saidl that because
of the mere fact that there i's a deficiency in the' grant to the Southern
Pacific Railroad company, no selection is necessary within its inden-
nity limits. The case of St. Paul and Pacific v. Northern Pacific RI. R.
-Co. (139 U. S., ), only held that as between railroad companies, such
selection was unnecessary where the grant was deficient. This being
'the case, the entries therefor having been erroneously allowed, and
being thereby only voidable and lnot void, they attached at the moment
the lands fell within the indemllity belt of the Southern Pacific
Railroad company. It appears that these entries when final proof is
made upon them, inasmuch as they were erroneously allowed, could be
referred to the board of equitable adjudication.

The decision appealed from is therefore affirmed.
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INDIAN IIOIME5TEAD-CITIZENSHIP-AC OF FEBiRTYARY 8, 18ST.

TURNER . HOLLIDAY.

An Indian bora. within the United States who has abandoned te tribal relation,
and adopted the habits and customs of civilized life, i a citizen of the United
States, anl as sucli, entitled to the exercise of.the rights aecorded conder the
general homestead law.

Secretary Smith to the Commissioner of the General Land Office, February
: ~~21, 1896. ( J. A.)

I have considered the appeal of William II. Turner from the decision
of your office of June 23,,1894, dismissing his protest against the coul-
mutation final proof offered by James H. loiliday on his homestead
entry made November 18, 1891, for the SE. i of Sec. 1), T. 5 ., R. 37
W., Marquette land dlistrict, Michigan.

The tract i question is within the limits of the railroad grant of land
restored to the public domain by the act of March 2, 1889 (25 Stat.,
1008). May 1, 1889, William H. Turner preseuted pke-emptiopn declara-
tory statement, alleging settlement April 17, 889, alld Janes El. Holli-
day presented homestead application. Both applications were held to
await lecision On the claim of te Ontonagon and Brule River Rail-
road Company to said land, ad were allowed on November 18, 1891,
after decision adverse to said company.

Holliday offered commutation proof Febrnary 3, 1892, against which
Turner protested, alleg ing that le is the prior settler.

Hearing was ad before te local officers and imuich tstimony was

submitted on the issue raise(l by Turner's protest. Testimony was 'also
introduced showing that Holliday is a Lake Superior Chippewa Indian
and was born i 1802 in the State of Michigal, of which State he is
now a resident; that he has received a patent to eighty acres of land
as a nember of tie Ciippewa tribe of Indians; that le pays o taxes
on said land tat lie has aopted the habits and custons of civilized
life; and that the Chippewa Indials have issolved their tribal rela-
tions and are not subject to te control of any chief.

The local officers found that Holliday is the prior settler, and held
that lie is a qualified entryinan. They therefore recommended the dis-
.missal of the I)rotest, an(i the acceptance of Holliday's cornnutation
proof.

On( the contestant's appeal your office, in the (lecision appealed from,
held that Holliday is a qnaliflec homesteaddr under section 2289 of the
Revised Statutes.., On the question of the respective settlement rights
of the parties, your office found that Turner staid on the land about
two weeks in Jnly, 1889, since which tiie lie has maintained a residence
elsewhere; and that IHolliday is a bona fide settler on the lanmi The
decisiont of the. local officers was therefore affirined.
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The appeal assigns error in holding:
1. That Holliday is qualified to make homestead under section 2289, Revised

Statutes.
2. That Turner's residence on the land for two weeks i July, 1889, is not a suffi-

cient compliance with the requirements of the pre-emnption laws.

Turner has abandoned his residence on the land and canot be heard
on his laim of prior right.

The first assignment of error is based on the assumption tbat Holli.
day is not a citizen of the United States. Under section 6 of the act
of February 8, 1887, (24 Stat., 388) Holliday is a citizen of the United
'States. He is a bonafide resident on. the land, and is entitled to patent
on his commutation proof. Turner's protest must be dismissed. The
decision appealed from is accordingly affirmed.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 3, 188T.

BROWN V. WYMXIAN.

The right of one holding under a contract of purchase from a railroad company to
perfect title under section 5, act of March 3, 1887, is not affected by the fact that
said contract is neither acknowledged nor recorded; nor can the subsequent
purchase of a tax title to said land by the applicant be regarded as such an
abandonment of his contract as would defeat his right of purchase under said
act.

Secretary Smith to the Commissioner of the General Land Office, February
21, 189G. (F. W. C.)

I have considered the appeal of Riclard J. Brown from your office
decision of April 5, 1894, holding for cancellation his homestead entry
covering the'S. d of the NE. 1, Sec. 35, T. 3 S., R. 70 W., Denver land
district, Colorado, with a view to allowing the application of Moses
Wyman to purchase said land under the fifth section of the act of March
3, 1887.

This land is within the limits of the grant to the Union Pacific Rail-
road Company and on August 30, 1892, Brovn tendered a homestead
application for this land, which was refused by the local officers for
conflict with said grant.

Upon appeal, your office decision of April 4, 1893, reversed the action
of the local officers holding the land to be excepted from the grant,
which decision became final, and as a result thereof Brown made home-
stead entry for the land i question July 21, 1893.

Prior to the acceptauceiof said entry; to wit, ol Jne 27, 1893, Moses
Wyman gave notice by publicationj that he would on August 9, 1893,
make proof of his right to purchase this land under the fifth section of
the act of March 3, 1887 (24 Stat., 56).

At the time set Brown appoared and protested against the allowance
of the purchase by Wyman and hearing was duly held.
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There seems to be little dispute as to the' facts i the case, Wyman
basing his right: to purchase upon a contract entered into with the
company for the purchase of the entire NE. I of said section 35, which
contract bears date of July 2, 1883;

This paper does not appear to ever have been acknowledged, although
signed by the land commissioner of the comipaly and countersigned by
'the secretary thereof. It recites that at the timie of entering into said
contract lie paid in cash $91.28 on account of said purchase, whichwas
made at te rate of $3.5(0 per acre. Uder the terns of the agreement
the motley was to be paid in eleven annual payments, the last falling
,due on July 2, 1894. Wyman. claims to have made te annlual pay-,
ments up to and including July 2, 1892.

Brown does not appear to have ever established an actual residence
upon the land, although certain improvements appear to have been
made thereon at his instance. le objects to the evidences of purchase
offered by Wyman upon the ground that the instrument was never
ackiowledged nor r corded prior to the date of his hou'estead entry,
and further, that while Wyman was, under the tcrins of the agreement,
required to pay the taxes upoll the lanid i appearstlat ini Oetober,
1892, he purchased a tax title, for this land from Jefferson county, for
the taxes of 18x7 and accruing taxes, and that after that date he made
no further payment to the railroad coilipany.

It is clear that Brown has no such rigit under his homestead claim
as would defeat Wyman's claimed rigt of purchase, i the event that
he has established such right under the terms of tie act of 1887. The
fact that the contra(t of purchase was not acknowledged nor recorded
does not, to my mild, in anywise interfere with the right of purchase
under the act of 1SS7, nor does the fact that in 1I892 he purchased a
tax title to this land constitute such abandonmert of his contract as-
would prevent his claimed right of purchase under said act.

From a review of the matter I therefore affirm your office decision,
abd upon completion of lpurclnise by WAvyman, Brown's entry will be
canceled.

CONTEST-IrES JUDICATA-ACTIO-N ON BETIALF OF THE GOVERNMENT. 

MooIIEs v. sOMMER..

Though a contest will not be allowed on a question that has formed the basis of a
prior adjudication between the saine parties, such fact will not prevent the,
governient fron canceling the entry in qulestion if it is clearly illegal.

SecretaryjSm-iti,-to -the Comisstioler of the General L:and Office, February
21, 1896. (G.B.:G.)

The land involved in this appeal is tle NW. 1 of secti on 27, T. 12 N.,

R. 3 W., Oklahoma land district, Oklahoma Territory.
' April 24,1889, one Samuel L. Beidler made homestead entry of this

land.
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May 31,1889, hristian F. Sommer applied to conitest Beidler's entry.
June 27, 1889, one Lucien L. Barlow, filed an affidavit of contest alleg-

ing tat both Beiffler and Sommer were sooners.
October 28, 1889, Beidler relinquished his entry, whereupon Sommer

applied to make homestead entry. His application was rejected by
the local officers for the reason, endorsed on the application, that le
inforned them at the time of applying to enter, that he was in the Ter,-
ritory opened to settlement on April 2'2, 1889, and that he settled on
the land in question before anybody could reach the same from any
poilit on the boundary of the Territory.

Fromi that action le appelaled to your office.
November 27, 1889, one James 11. Carter was allowed to miake home-

stead entry, subject to the riglts of Sommer.
'There were several other elainamlts, and other contestants, but as nlO

rights are now asserted through or under them, their record need not
be set out.

Omi January 21, 190, your offiee susl)en(led action on Sommer's
appeal from the rejection of his application to enter te land, and
ordereca hearing to determine the rights of alt the parties and claim-
ants. At the hearing the local officers dismissed Barlow's affidavit of
contest, and he appealed.

On December 22, 1890, Carter relinqgished his entry, whereupon one
Welleston HI. Belefer was allowed to nake entry.

In February, lSS9, the local officers rendered decision holding that
the relinqLishiment of Beidler, the first, entryman, was the result of
Sommer's contest; that Sommer is a qualified entrysnan, and recoi-
men(le tat Belcher's'entry be cancele(l, and that Sominer's homestead
entry be allowed. Belcher relinquished his entry May 20, 1891, and at
the same time Thomas J. Moores, presented a homestead application,
which was rejected by the local officers, froml which action Moores
appealed to your office.
* On January 22, 1891, your office considered together the appeals of
Sommer, Barlow and Moores, and affirmed the action of the local
officers, dismissing Barlow's affidavit of contest, and re,jecting Moores'
homestead apl)lication, and their decision recommending that Sommer's
homestead application be allowed.

Barlow apIpealed to the department, but lMoores did not.
In considering the questions involved in this al)peal, the Department,

under date of August 19, 1892, after setting out at length the facts as
they appeared of record, affirmed the decision appealed from, and
said-

I thiuk ander the ruling of Taft i. Chapin (1 L. D., 593), Soiniler was a qualified
entryman at the date he presented his application, and as shown by the record
before me, was the first qualified person t tender an application to enter after the
cancellation of Beidler's etry.

On September 16, 1892, Moores was allowed to make homestead entry,
subject to Sommer's preference riglt.
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October 1, 1892, Somner's homestead apl)licatiol was allowed.
On October 25, 1892, your office transmitted a molion ont the part of

Thomas J. AiLoores for a review of said decision of' the Department ren-
dered on the 19th of August, 1892, and January 19, 1893, said motion
was denied by the Department (16 L. D. 60) for the reason iLoores had
no standing here, having failed to appeal from your office diecision
adverse to him; but said, among other things:

With the motion for review, copies of a large number of affidavits are filed, the
affiants nearly all testifying that S'onmer was in 1he Territory of Oklahoma prior

-to thb 22d of April, 1889; that le was there at 12 o'clock, noon, on that day, and that
he made settlement on the land. in. question imediately after that hour, and in vio-
lation of the statute and the President's procla!nation. That question can lnot ber
properly determined upon ex parte affidavits, o a motion for review, but should
be settled by contest. So far as appears the entry of Sommer has never been con-
tested, and a contest could not, therefore, be prevented on the ground that he had
already defended his entry against tle same or similar eharges. - * *

While in the motion before ne Moores makes a showing which, if made by a con-
testant, would require the entrymnan to satisfactorily defend his entry, or submit to
,its cancellation, he does not make a showing xvbicli entitles hima to have'the decision
complained of reviewed and reversed.

On February 16, 1893, Moores' entry was cancele(l.
On February 21, 1893, lie filed a protest against the cancellation of

his entry, and a contest against Somner's entry.
In hris affidavit of contest he alleges that Solramer was in Oklahoma

Territory at 12 o'clock, noon, of April 22, 1889, and that he took advall-
tage of his presence in te Territory by settling on1 the land in question
nimmedia-tely after 12 o'clock on that (lay, and before anybody coul(

reach the land from any point outside of the limits of,. the Territory S

and further that Sormer has abandoned the land for more than six
months.

These papers were rejected by the local officers, mho assigned as the
reason for their action, that the question had been adjudicated. On
Moores' appeal the action of the local officers was affirmed by your
office, on June 24, 189'3. A otion for review was denied on October
20, 1893.

Moores' appeal from the decision of your office brings the case before
me for determination.

The appellalt assigns a number of specifications of error but there
is only one question in the case,-Have Sommer's rights become final
by adj udication ?

The admitted facts of the case disqualify him under the ruling of the
supreme court of te United States in te case of Smith v. Townsend,.
and under the present toldings of the Department; bt if his rights
have been finally adjudicated when a different construction of. the
law obtained, the decision which fixed those rights can not now be
disturbed.

It is urged, substantially-
1st. That the rule, res judicata, does not apply to this case for the
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reason that a different cause of action is presented, and different
parties now appear.

21. That said departmental decision of August 19, 18)2, was obtained
by fraud on the part of Sommer.

3d. That by said departmental decision of January 19,1893, in effect,
a hearing on Moores' charges was ordered and that this is but a eon-
tinuatiou of the original controversy.

4th. That the present affidavit of contest charges abandonment, and
that a hearing should lbe ordered on this charge.

The doctrine of resjudicata has always been observed by the Depart-
ment; indeed, it has been broadened here by departtental holdings to
the effect that an etryman cannot be required to defend his entry
more than once against the same or similar charges, thus, in effect,
eliminating that feature of res dicata, which requires identity of par-
ties. But does not this case cole within the more technical rules of
the doctrine itself? Here is identity in the thing sued for, of the cause
of action, of the parties to the action, and of the quality in the persons.
The same land is in controversy. Moores was a party to the original
action, the cause of action was the alleged disqualification of Sominer
for precisely the same reason as now alleged, and the parties are acting
substantially in the same capacity. It is true, that Sominmer at that
time was not defending an entry, but he was doing what amounts to
the same thing,-defending his right to ake entry and 1loores was a
party, lie having at that time an application to enter the land, which
depended for its force on the disqualification of Sommer; and all these
matters were determined by your office at the same time. Moores did
not appeal from your office decision, but his failure to exercise Inls right
to do so does ot make the decision of the Department any the less
binding upon him.

I find nothing in the record to sustain the charges that said depart-
mental decision of Jannary 19, 1893, was obtained by fr aud.. It is true
that Sommer admitted in the outset that he settled on the land in ques-
tio o April 22, 1889, and before anybody could reach the same from
any point on the boundary of the Territory. It is a'so true that Som-
mner on the witness-stand stated that his settlement began ol the 23d
day of the month, instead of the22d. Whether by changing this state
ment of fact he intended to bring himself within the rule of *' ad vantage
gained" does not appear; but it is urged that they were inconsistent
statements, a( one or the other false. An examination of the evidence
011 this point shows that the statements are not necessarily inconsist-
ent, it appearirrg that he did -acttially go to the tract i cOntroversy
on the 22d, but performed no act of settlement until te 23d. Besides
all these facts were fully brought to the attention of the Department,
at the time the aforesaid departmental decision of August 19,1892, was
rendered. This appears conclusively from the opinion itself, it being
thereii found: "He (Sommer) was on the land in controversy after noon
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on April 22, and probably with the intention of selecting it. On the
23d he hauled some building mnaterial on it with the intention of build-
ing." Nor am I able to agree with the contention that the effect of
the decision.ot January 19, 1893, was to order a hear ing. There was
no question of Moores' right to contest Sommer's entry before the
Department at that time, it being simply a question as to his right to
be heard on his motion for review of a departmental decision, he having
lost his standing before the Department by failing to appeal from a
decision of your office adverse to him. The holding in said decision,
that a contest would lie against Sommer's entry on the ground of
'soofterism" is purely dicta, and concludes no man's rights, nor is it

authority for any action based thereon.
There is one remaining question: Should a hearing be ordered on the

charge of abandonment? This charge does not- appear to have been
directly passed on in any of the decisions heretofore rendered. An
examination of the record, however, shows that it was in issue at the
original hearing herein, and that Sommer was -examined and cross-
examined thereon, and the evidence shows tha' he had not abandoned
the land. The present charge of abandonment is indefinite, and it is
impossible to ascertain whether it relates to abandonment before or
since his entry. If. it was before, the question has been adjudicated,
it being a well-settled rule that all questions that were in issue and
might have been adjudicated can not be made the grounds of any sub-
sequent action.

It follows tat a contest by l\oores does not lie against Sommer's
entry, and the same is hereby dismissed.

It is clear, however, that under the decision of the supreme court in
the case of Smith v. Townsend (supra), that Sommer can never perfect
title to the land in con troversy. He could not offer to make final proof
without committing perjury. The doctrine of resjud(icata has no appli-
cation as between Sommer and the government. 

I have therefore to direct that his entry be canceled, and the land
disposed of to the first legal applicant. The entryman will technically
be entitled to notice to show cause.

Your office decision is so modified.
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PRACTICE-NOTICE Or, CONTEST-SERVICE BY REGISTERED MAIL.

JOnNsON v. BOZARTH.

Notice of contest served ol resident defentlalts by registered inail is not personal.
service within the leaning of Rnle 9 of Practice.

Objection to the jurisdiction of the local office, ol the gronid that te notice of the
contest was not roperly served, is not waivel by proceediig to tial after a
motion to set aside the service is overruled and 0,Wc0ptiom taken.

Secretary Smith to the Gommissiomr of te Generat Land Office, February
21, 1896. (E. E. W.)

STATEIMENT.-On the 30th of Agust, 1892, H. C. Uozarth muadedesert
land etry of the SE..2 Sec. 22, T. 14 N., R. 18 E., at North Yakima,.
Washington, andi on the 31st of August, 1893, 0. W. Johnson filed affi-
davit of contest, alleging that Bozarth ad failed to expend one dollar
per acre, or any other sum, in reclaniation or improvement of te land,
or to make proof thereof, within one ear from the date of his etry,
as required by the act of Congress of March , 1891.

After some rocee( ings itot necessary to recite here, a hearing was
set for April 4, 1894 , and notice served on Bozartlh by registered mail.
At the hearing Bozarth appeared specially by attorney and tioved to
quash the notice for the reason that it llad( not been legally served. The
regfister. and receiver held that service by registered letter constitutes
personal service, and overruled the motion, to wlhi(h.Bozarth excepted,
and caused his exceptions to be noted of record. e then filed a motion
for a continuance of the case until the 10th of April, which was granted.
When the case was called. on that day he appeared in person and by,
attorney ad cross examined Johnson's Avitnesses, but declined to offer
any testiiony himself. The register and receiver found for the con-
testant, ald recolnmlleidcd calcelkatiol of the entry. Bozart]: appealed,
andl the 31st of October, 1894, the Comnissioner of the (eneral Land
Office affirmed te decision of the register and receiver, holding tat
the sivice of the otice by registered mail vas not personal service
within the meaning of the rules of practice and gave the Departient
no jurisdiction over the person of the con testee, but that BozartlI waived
this defect in the service by participation in the proceedings after his
motion to quash.was overruled, that the proof showed that te entry-
man had failed as charged in the affidavit of contest to make the expeidi-
tures required by law, and that the entry should be canceled. From
this decision Bozarth has appealed to the Department, alleging that
the Commissioner erred, (1) in holding that lie waived the defect in the
service by participating in the proceedings after h-tis motion to quash
had been overruled, and (2) in considering the testimony offered by
Johnson, and holding te entry for cancellation.

OPINION.-The Comilissioner erred on both points. The motion to
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quash was improperly overruled. Rule 9 of the Rules of Practice
requires personal service of otice of ontest oin resident defendants,
anti the Department has held in the cases of United States ti itayinod,
4 L. D, 439, Dliscoll v. Jolinson, I I L. 1)., £04, l ting . Terllume 18
L. D., 586, Iott v. Coffinan, 19 L. D., 106, an-d other cases, that service
by registered mail is not persoiial service within the nweaninig of the
rule. Ad il tle cases of Mile v. DoWling, a(l Ulited States v. Ray-
mond, 4 L. D., 38 b-; ud 439, the Department has expressly held that
objection to jurisdictiol is not waived by proceeding to trial after
mlotion to set a-side the service is overruled, and excel)tioni taken. This
rule is also distinctly recognized i tle cases of lilting v Terlune, 18
L. D., 586, ad Mott v. Coffnani, 19 L. 1)., 106. I is true that the
Departtment assumlied jurisdiction in both of these cases and rendered
final decisions ol their merits, but it was expressly stated that this was
donie under the supervisory administrative authority ested i the
Secretary, and because in each case there had been a full trial and a
complete recor d set up, and it d(ld not appear that the rights dfeither
party wdnld bo rejudiced by dn11 imlmediate final determiniation. I n
this case, however, tere was not a full trial. The eOntestee stood upon
his objection to the service of notice, and declined to introduce testi-
molly.

I the case of flarkniess v. Hyde, 98 U. S., 476, the supreme court
of the United States says:

The right of the defendal nt to insist npon the objection to the illegality of the ser-
vice Avas not waived by the special appearance of counsel for hini to move the
dismissal of the action ol that ground, or wvhat we consider as itended, that the
service be set aside; nor, whun that motion was overruled, by their auswering for
him to the merits of the action. llegality in a proceeding by which jurisdiction iS
to be obtained is in no case waived by the appearance of the defendant for the pur-
pose of ca]ling the attention of the court t such irregularity; nor is the ob jection
waived when being urged it is overruled, and the defendant is thereby conipelled to
answer. He is not considered as abandoning his objection because he does.inot
submit to further proceedings without contestatioin. It is on]y where he pleads to
the merits in the first. instance, without insisting pon the illegality, that the ob-
jection is deemed waived.

And as jurisdiction had not been obtained, either by service or
waiver, it follows that the decisions of the offices below on the merits
of the case were without authority, and mist be set aside and vacated.

The decision of the Commissioner of the General Land Office is
reversed, and the ease will be remanded for notice and hearing according
to the Rules of Practice.

C. W. MORRIS.

Motion for review of departmental decision of December 4,1895, 21
L. I., 482, denied by Secretary Smith, February 21, 1896.
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RAILROAD GRANT-SECTION 1, ACT OF APRIL 21, 1876.

NORTHERN PACIFIC R. R. Co. . MCFADDEN.

The confirmatory operation of section 1, act of April 21, 1876, is not defeated by an
order of cancellation that becomes final fr want of appeal prior to the passage
of said act, nor by the notation of said order on te records after the passage

- thereof.
The rling announced in the case of the Northern Pacific' R. R. Co., 20 L. D., 191,

modified.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. H.) 21, 18.96. (F. W. C.)

I have considered the petition forwarded With your office letter of
October 23, 1895, filed on behalf of George C. McFadden, invoking the
supervisory power of this Department and asking further consid era
tion of the case of the Northern Pacific R. R. Co. v. George C. McFad-
den, involving the N. . of the NE.1, Sec. 31, T. 7 N., R. 2 E., Helena
land district, Montana.

This case was first considered in departmental decision of May 18,
1895 (L. and R., 308), Upon appeal by the Northern Pacific Railroad
Company from your office decision of November 15, 1889, holding for
re-instatement the homestead entry of McFadden as to the tract above
described.

This land is within the limits of the withdrawal upon the filing of
the map of general route of the main line of said road, which map was
filed February 21., 1872.

The order of witll(lrawal issued by your office, on account thereof was
received at the local office May 5, 1872. Prior to the receipt of said
order of withdrawal, to wit, Ol March 5, 1872, McFadden was per-
mitted to make homestead entry, by the local officers, covering the E. *
of the SE. , Sec. 30, and the N. : of the NE. 1, Sec. 31, T. 7 N., R. 2 E.,
which entry was held for cancellation by your office letter of November
20, 1874, as to the tract in the odd numbered section, for conflict with
the withdrawal made on account of the railroad grant, and the entry
was formally canceled by your office letter of May 2, 1877.

On April 29, 1879, McFadlen made proof upon the entry as to the
tract in Sec. 30, for which lie received final certificate and upon which
patent has since issued.

The line of the company's road was definitely located opposite this
land July 6, 1882. O July 6, 1883, the local officers tran smitted an
application by McFadden for the re-instatement of his entry as to the
tract in the odd numbered section, said application being based upon
the provisions of Sec. 1 of the act of April 21, 1876 (19 Stat., 35).

Upon this application numilerons proceedings were bad resulting in
your office decision of May 5, 1889, which held, as before stated that
the entry by McFadden should be re instated.

From this decision the company appealed amid in departmental deci-
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-sion of May 18, 1895, before referred to, your office decision was
'reversed and the application for re-instatement denied upon the ground
that as AMcFa(lden failed to appeal from your office decision of Novem-
ber 20, 1874, holdin g his entry for cancellation, the same became final
at the expiration of the tine allowed for appeal and that the act of
entering upon the recoids the formal concellation of. the entry was not
necessary for the finality of the judgment of cancellation, so that it
was held that McFadden's entry as to the tract* -in question was can-
celed-prior to the act of April 21, 1876, supra.

This action was taken under the authority of the decision of this
Department in the case of the Northern Pacific Railroad Company (20
'L.D. 191).- - -' 

McFadLen filed a motion for review of said decision but as nothing
ilew was set up therein the same was accordingly denied by depart-

enetal decision of Jly 20, 1895.
Tile present petition is in the nature of a motion for re-review and is

based upon the ground that no notice was ever received by McFadden
of your office decision of November 20, 1874, holding his entry for can-
cellation. :

This motion was duly served upon the company and it has filed its
answer thereto, so that the case may be considered in its. present
conlditioni.

As before stated, the decision of Mlay 18, 1895, overruling the action
of your office in holding for re-instatement McFadden's entry. as to
the tct in the odd-numbered section, was based upon departmental
d4'ision of March 12, 1895, supra.

Inl that case the Northern Pacific 11. R. Co;, attempted to list, on
account of its grant, a tract formerly embraced in the entry of one
Silas H. Murray. Murray's entry was made after the filing of the
miap of general route but before notice of the order of withdrawal
thereon was received at the local office.

On November 22, 1874, his entry was held for cancellation for con-
flict with the company's grant and although he failed to appeal there-
from, his entry was not finally canceled upon the records until March
4, 1890.

The company listed the land December 21, 1886, its list being rejected
by the local officers for conflict with Murray's entry,, and this action
was sustained by your office decision of March 4, 1890, in which it was
held, following the decision in the case of said company against Burns
(6 L. D., 21), that Murray's entry was capable of confirmationi under
the act of April 21, 1876 (19 Stat., 35), and it therefore served to except
the tract from the grant.

The company appealed, said appeal being considered in the decision
of March 12, 1895 (supra), in which the decision in the case of North-
ern Pacific R. R. Co. v. Burns (sira) was overruled, and it was held:

The confirmation of entries under section 1, act of April 21, 1876, is solely for the
10332-vOL 22-15
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benefit of the individual claimant, conditioned upon his compliance with law, and
was not intended to confirm the entry absolutely, as against the right of the com-
pany, so as to except the land front the grant i favor of any other settler.

This was the only question considered in said case, and the holding
thereon is adhered to. Murray having been afforded an opportunity
to apply for confirmation under the act of 1876, and having failed to
respond, no question was presented by the record as to his right of
confirmation, nor was it material when the judgment holding his entry
for cancellation became final, or whether the entry by Marray was to
be considered as canceled or ncanceled at the date of the filing of the
company's map of definite location.

In the case of Southern Minniiesota By. Co. v. Bottomly (4-L. D., 208),
Bottomly's entry was held for cancellation by your office decision of
March 14, 1874, and upon appeal the sane was affirmed October 23, 1874.

Correspondence was opened with the company looking to securing
its relinquishment under the act of June 22, 1874, and the judgment
was never execnted, that is, the entry was never finally canceled upon
the records, and by departmental decision of October 31, 1885, said
entry was held to be confirmed under the act of April 21, 1876.

In the case of Knapp v. Northern Pacific R. R. Co. (11 L. D., 85), it
was held:

An entry made in good faith by an actual settler within the limits of a railroad
grant prior to the time when notice of withdrawal is received at the local office, and
under which de compliance with law is shown, is confirmed by section 1, of the act
of April 21, 1876, and the cancellation of sch entry, prior to the passage of the act
will not defeat the confirmatory operation thereof.

It has been repeatedly held that a settlement made before notice of
the withdrawal is received at the local office is protected by the act of
April21 1876 (spra). See Jacobs v. Northern Pacifie R. R. Co. (6 L. D.,
223); Kimberland v. Northern Pacific R. R. Co. (8 L. D., 318); and
Catlin v. Northern Pacific R. R. Co. (9 L. D., 423).

In view of these repeated rulings extending the protection granted
by the act of April 21, 1876, to settlement claims and to entries ordered
canceled, and actually noted as canceled upon the records, I must hold
that the cancellation upon the record of McFaddlen's entry in 1877 does
not bar extending to him the protection granted by the act of April 21,
1876. I therefore recall the previous decision of this Department, and
for the reasons herein given, your office decision of November 15, 1889,
holding for reinstatement McFadden's entry as to the tract in the odd-
numbered section, is affirmed, and so far as the decision of March 12,
1895 (20 L. D., 191), may be in conflict herewith, the same will not be
followed. The company's claim to this tract will stand rejected.
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RAILROAD GlIANT-DIAGRANI OF LINfITS.

MCLEAN1 . UNION PACIFIC IA. It. Co.

The limits of a railroad grant.as shown on a diagram recognized for a long term of
years by the Genetal LamidOfficeand upon which the grant hasbeen practicallfr
adjousted, will not be disturbed.

Secretary. Smith to' the Commiissioner of the General Land Office, February
291, 1896. (F. W. (C.)

I have considered the appeal from your office decisjon of November
11, 1893, sustaining the action of the local officers in rejecting the appli-
cation tendered by Kenneth.- McLean to enter the SW. of See. 31,
T. 13 N., Rt. 14 W., GIran d sland land district, Nebraska, for conflict
with the grant~for the Union Pacific Railroad company.

This case was first considered by your office in ts decision of Decem -
ber 16, 1890, in. which the rejdction of Nb~ean's application for conflict
with the grant for said company was sustained for the reason that
according to the recognized diagramn showing the limits of said grant
in the neighborhood of this land this tract was included within the
limits, the records showing no claim to the land at the date of the
attachment of rights under the company's grant, nor was there any
allegation made by McLean of a claim suffi~cient to except the la-nd froni
said grant.

In his appeal to this Department McLean alleged that this tract was
without the limits of the, grant for said companoy and in support thereof
he filed a letter from the laud commissioner of the company, dated
April 22, 1890, in which it was stated that: "Said land is not within
the limits of the grant to this company and i therefore not our n.

On June 2 1892, said appeal was considered by this Department
and in view of the allegations and showihg made by McLean, the ease
was, remanded to your office for an investigation as to whether said
tract is in. fact within the limits of the grant for said company there
appearing to be a discrepancy between the: plats on file in your office
and those i the local offide. In said decision it was suggested that
McLean might have an opportunity to secure the company's relinquish-
inelt under the provisions of the act of June 22, 1874.

It appears that the matter was- laid before the company and its
:relinquishment requested but that it has refused to relinquish in favor
of McLean.

Upon consideration of the question as to whether the land was in
point of fact within the imits of said company's grant, your office
decisioni of February 8, 1893, held the land to be without the colnpafi'Is
grant and rejected its claim to the same, but upon motion for review,
said decision was reconsidered in your office decision of November 11,
1893, and the previous decision of your office rejecting McLean's appli- 
cation for conflict with the ednipany's grant was adheted to.
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Upon the question as to the location of this land with regard to the
several diagrams prepared by your office, the following appears to be
the facts in the case:

In January, 1866, the Union Pacific Railway company filed its map
of definite location of the second hundred miles west of Omaha, oppo-
site which the land in question is situated. According to the limits
adjusted to said map of location, this land was found to be within the
limits of the grant and the local officers were furnished with a diagram
showing te same.

On June 19,1866, the company filed a map of amended definite loca-
tion of the second hundred miles west of Omlaha, which was accepted
by the, Secretary of the interior aud forwarded to. your office with
directions to adjust the limits of the grant according to the line shown
on said map.

It appears that there is a jog or set-off' in the surveys between town-
ships 12 and 13 north, which at the point nearest the land in question
amounts to nearly one and a half miles. This set-off is not shown
upon the paper on which the limits were adjusted to this amended map
of location, which limits include the tract in question within the com-
pany's grant.

This diagram, as seen, has been recognized by your office and the
grant practically adjusted thereon.

The terminal of the second hundred miles is but a short distance
west-of the landill- question and upon the filing of: the locatiou of the
third hundred miles west of Oimaha, the diagram prepared in your
office upon said third hundred miles, shows the limits of the grant car-
ried east of 'the eastern terminal of the third hundred miles and the
western terminal of the second hundred miles. Upon said diagram,
however, a line was drawn due north and south at the point of junction
between the second and third hundred miles until it met the outer
limits of the grant where it was joined with the limit shown upon the
diagram for the second hundred miles. This continuation upon the
diagram adjusted to the third hundred miles shows the land in question
to be just without the limits, but the same does not appear to have
been the recognized diagram in use in the adjustment of this grant, the
same being recognized only as to the portion of the limits shown thereon
west of the terminal line drawn between the second and third hundred
miles.

It appears that since this case was returned to your office you have
had a new diagram prepared upon paper properly representing the
actual condition of the government survey and the limits reduced to
the smallest legal sub-division cut by the outer limits of the grant.
According to this diagram this land is without the limits of the com-
pany's grant and, as stated in your office decision of November 11, 1893:

It also shows other tracts to which the company's title has never been questioned
to be outside said limits and on the south side of the line of the road it shows a
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quantity of land to be inside the lateral limits of the grant, which the company has
never claimed, and which probably, has been disposed of to individuals.

According to this new diagram it is also'showni that this land would

be within the limits of the grant upon the first location even llupoil the

changed condition and an accurate adjustment.

It will thus be seen that to disturb the limits shown upon the dia-

gram recognized for a quarter of a century in the adjustment of this

grant would result in confusion of title and after a careful considera-

tion of the matter I am unwilling to give my consent to the proposed

change in the limits.

In the case of C. W. Aldrach (13 L. D., 572) it was held that a dia-
grain showing the limits of the railroad grant prepared concurrently

with the filing of the map of definite location and upon which the with-

drawal is ordered, will not be disturbed after such withdrawal has

stood unquestioned for a long term of years and rights have vested

thereunder.

According to the showing made McLean is not entitled to any par-

ticular equity as he does not appear to have acted upon the company's

information furnished him to the effect that the land was not within

the limits of its grant and not claimed by it. While it is true that he

thereupon tendered an application at the local office, the same was

rejected by the local officers and he was then advised that the land was

within the limits of' the company's grant.

After a careful consideration of the matter I must affirm your office

decision and the application by MAcLean will stand rejected.

RAILROAD LANDS-SECTION 3, ACT OF SEPTEMBER 29, 1890.

WARD'S lHEIRS . LBORRAQUE.

The right of purchase accorded a licensee by section 3, act of September 29, 1890, is
transferable, and inheritable, and may be exercised on behalf of the heirs of a
licensee.

The records of the Department disclose the fact that the Southern Pacific Railroad
Company issued a circular inviting settlement upon its lands, and judicial notice
of such fact may be taken in the disposition of cases involving the rights of
alleged licensees thereunder.

Neither the circular issued by the company inviting settlement, nor-the application
of the settler thereunder, taken alone, constitute a license; but the two, when
taken together, establish the right of the settler as a licensee.

The tenant of alicensee has no right as a settler that can be set up to defeat the
possession of the licensee.

Secretary Smnith to the Commissioner of the General Land Office, February
21, 1896. (C. J. G.)

A motion Ias been filed for review of departmental decision of Decem-

ber 4, 1895, involving the NW. 4 of See. 15, T. 14 S., P. 7 E., San Fran-

cisco land district, California.
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The land i question was included within the grant to the Southern
Pacific Railroad Company, forfeited by the act of Congress approved
Septernber 29, 1890 (26 Stat., 496).

Notwithstanding said departmental decision of December 4,1895,
was a formal affirmance of the concurring conclusions of the local office
and your office the full record was examined and carefully considered
at that time.

The record in this case is as follows: Benjarin R. Devaul went into
possession of this land in pursuance of a published invitation of the
Southern Pacific Railroad Company. Devaul's application is of record
ill the office of said company. In 1875 and 1876 he conveyed by quit
claim deed all his possessory right, title and interest in the land in
controversy to William B. Ward. Ward resided on said land with his
family from 1875 to 1882, when he removed to section 17, same township
and range. He, however, continued in possession from 1882 to 1890.
On April 11, 1890, Ward applied to the railroad company to purchase
said land, and his application was duly acknowledged by the agent of
the company. Under the act of September 29, 1890, this aplication
could avail him nothing, as said application was filed subsequently to
January 1, 1888, but it may be accepted as an evidence of his intention
at that time.

During the summer of 1890 there was much uncertainty as to what
disposition Congress would make of these railroad lands, and as to
what status would be accorded persons i possession of them. In case
these lands were restored to the public donaill without giving those in
possession an opportunity to secure title thereto by purchase, it was
well known that there would probably be a rush of settlers and "jump-
ers" anxious to enter themn. In view of this condition of affairs, about
July 25, 1890, Mrs. Laborraque, the defendant herein, at the request of
W-ard, moved ipon the land and occupied the buildings thereoni. Mrs.
Laborraque's son, John, was employed by Ward, and as Mrs. Labor-
raque could not speak English, the transaction was arranged by her
son. It is shown that at the time Mrs. LabOrraque went the land in
controversy there were improvements thereon valued at $1,000, consist-
ing of adwelling hlouse, barn, dairy hlouse, water pipes, fencing, etc.
William B. Ward died in October, 1890, soon after the passage of the
forfeiture act. rs. Laborraque continued to reside ol the land and
her sol, John, continued in the employ of the Ward faLmily.

On June 21, 1892, Clarissa L. Ward, in behalf of the heirs of William
B. Ward, applied to purchase the W. of Sec. 15, T. 14 ., R. 7 E.,
under the provisions of section three of the forfeiture act.

On July 27, 1892, illarie Laborraque made homestead entry for the
NW. 4 and one D. J. Mankins made homestead entry for the SW. i of
said section.

On July 27, 1893, a hearing was had to determine the rights of the
respective parties. Mankiins relinquished his entry, and ol the proof
submitted the heirs were allowed to purchase the southwest quarter.
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Upon the evidence atdced the local office rendered decision finding
that the plaintiffs had established their right to purchase the-land in
controversy and recommended the cancellation of Laborraque's entry.

Au appeal was riade to your office, and by letter of June 6,1894, you
concurred in the finding of the local office. Upon further appeal your
office decision was affirmed by departmental decision of December 4,
1895.

The defendant, Mrs. Laborraque, claims that she went on this. land
with the understanding that ithe event of its reverting to the govern-
ment she woul be at liberty to exercise the right of entry. Mrs.
,Ward, on the other hand, contends the agreement was that in case
William B. Ward could not secure title either from the railroad com-
pany or the government, then Mrs. Laborraque could have the land .

In his motion for review counsel for efendant alleges that it was
error to hold that Mrs- Ward was entitled to puarchase in the nale of
the heirs of William B. War(d.

Ward was alive at the date of the passage of the act of Septeibber
29, 1890. If at the time of his death he was in possession of this land
and was entitled to purchase the same under section three of said act,
then that right descended to his heirs. Such a right is a descendible
and inheritable one. Reith v. Miles (19 L. D., 441.) However, the fact
of whether or not Mrs. Ward is acting in the capacity of executrix or
adininistratrix, in the absence of a showing to Ihat effect, is a matter
between the government and Mrs. Ward, and ca i no way affect any
rights which Mrs. Laborraque may have. 1ier rights uinst (161peiid
upon the showing she makes, regardless of the capacity in which Mrs.
Ward is acting. The heirs are the only third parties who can properly
object to the form of Mrs. Ward's application. It mntust be presumed
that Mrs. Ward made her application i the interest of the heirs, and
by your office decision title will enuire to them.

Counsel also claims that it was error to find that Ward was in
possession of the land uder license from the railroad company. As
previously shown William B. Ward came into possession of this land
by purchase rom Benjamin P. Devaul. Devaul hal a possessory right
by virtue of his acceptance of the circular invitation of the railroad
company to settlers to go upol these lands. I Eastmav. Wisemau
(IS L. D., 337) it was held that this is a transferable right. It cannot
be denied that Devaul had such a right nor that he transferred it to
William B. Ward. But defendant claims that the proof of such license
is insufficient. Citing the case of Eastman v. Wisenau, supra, defend-
ant argues that the circular issued by the railroad company inviting
persons to settle on these lands should be put in evidence.

The records of this Departiment disclosethe fact that such a circular
adstbe one herein referred to was issued by the Southern Pacific Rail-
road Company. For this reason judicial notice may be taken of the
same. In the recent case of Gates et (l. v. McElroy (21 L. D., 515) the
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aplicant to purchase claimed to be in possession by virtue of the pub-
lished invitation of the company. He also claimed -to have received the
acknowledgment by the company. But le had mislaid the circular and
the letter of the company acknowledging receipt of his application. A
certified copy, however, of his application to purchase from the railroad
company, was introduced. It was held that said applicant established
such a license from the company as is contemplated by the act of Sep-
tember 29, 1890. In the more recent case of Moore v. Maguire on
Te-review, (324 L. & R. 482) a copy of the circular issued by the South-
ern Pacific Railroad Company was put in evidence and is- set forth in
said decision. In view of these decisions, and others, it is seen that
the Department has taken and may take judicial cognizance of such a
circular.

1By taking such judicial notice of the circular invitation of the com-
pany it must not be inferred that it is the intention of the Department
to hold that said circular alone constitutes the applicant's license. To
hold thus would be to break down the distinction between the two classes
of persons enumerated in section three of the act of September 29- 1890,
nanely, 1st. Persons who "are in possession" of such lands, lunder
deed, written contract with, or license from, the State or corporation to
which such grant was made, or its assignees." 2d. Persons who "may
have settled said lands with bona fide intent to secure title thereto by
purchase from the State or corporation." Such holding would place the
persons of the second class on the same footing as those of the first,
which was clearly not the intent of the act. But there must be some-
thing more. Tere must be an accel)tance of the terms of the circular,
by way of an application, on the part of the settler. "Without such
application the company would have no means of knowing the exact
tracts desired or claimed by each particular settler." Moore v. Maguire,
supra.

The rulings of the Department i the case o Eastman v. Wiseman,
supra, are undoubtedly correct. In that case it was held, inter alia
(syllabus)-

The provisions of section 3, of the forfeiture act of September 29, 1890, according
a preference right of entry to persons who are in possession of forfeited lands under
"license" from a railroad company, extend to one who takes possession of, and
improves such lands under the circular invitation of the company, and in accordance
with said circular applies to purchase said lands of the company.

From the above it will be seen that there must be a mutuality or
combination of acts in order to constitute a license. First, act on.the
part of the company in issuing their ircul inviting settlers to take
possession of and improve these lands on the conditions prescribed
therein; second, act on the part of the settler in accepting the terms of
said circular and applying to purchase said lands. One is not complete
without the other. Neither the circular nor the application, alone, can
be regarded as constituting the settler's license; but a combination of
the two insures his right. And so soon as these acts on the part of the
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company and the applicant are performed, the proof of such a license
becomes a merematter of evidence. This evidence:may consist of the
personal acknowledgment by the company of the settler's application,
or evidence that his application is of record in the office of the com-
pany, or it may be derived by necessary implication from the circum-
stances surrounding the settler's compliance with the terms of the
circular invitation.

In the case at bar the evidence that the application of licensee
Devaul is of record in the office of the company, is Lot only proof that
he made application but also proof that he had received the circular
invitation of the company, and had gone into possession of the land in
compliance with its terms. This colstituted his license, whetlerh ehad
ever gotten a reply from the company or not. His right being trfans-
ferable it earnot but follow that the transferee Ward was i possession
of the land in question under license from the railroad company.

The cases of James Q. Daly, on review (18 L. D., 571), and Brown v
Anderson (21 L. D., 193), must not be construed as being in conflict
with any ruling in the case of Eastman v. Wiseman , sulra. It wag not
held in the latter case that the postal card which the settler received,
from the railroad company constituted his license, by iniplicationor other-
wise, but that it was evidence of the existeniee of a license to said settler.
In the first cases, above mentioned a wrong interpretation was put upon
the true ruling in the Eastman v. Wisemian case, in that particular.

As to whether or not William B. Ward was in actual possession of
the land in question at the (late of the forfeiture act, the evidence is
very plain that Mrs. Laborraque was merely his tenant, and therefore
cannot be regarded as a settler at the date of the passage of the for-
feiture act. There is no evidence that, previous to that date, Ward
had in any manner parted with his right of possession. To hold that

C C X he-had, would be to hold that he knew, at the time be put Mrs. Labor-
; - raque on the land, lie could not gain title either from the railroad com-

pany or the government. There was too much conjeture, prior to the
passage of the forfeiture act, as to what action Congress would take in
the matter of the disposal of these lands, to arrive at such a conclusion.'
It is entirely too remote to claim, whatever may have been the opinion
in the community as to the final disposition of these lands by the gov-
ernmlent,'that Ward had concluded that e could not secure title ta
them in any way, and -that he would therefore surrender, for nothing,
the possessory right he had purchased and the valuable improvements.
he-had made. Hence, it must be concluded that Ward was in posses-
sion on the-date of the. passageitof the act of September 29; 1890, and
thus qualified to purchase under said act. It is a significant feature
that Mrs. Laborraque did not make her homestead application until
nearly two years after the passage of the forfeiture act.

Upon the above showing I see no reason for changing the depart-
mental decision already rendered. The motion fr review is therefore
denied.
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TIMBER AND STONE ACT-IMPROVE MENTS-ALIENATION.

KINGSTON V. ECKHAN.

The presence of improvenents on a tract of land -will iot exclude it froul disposal
under the act of .Jue 3,1878, if said improvements are not made and maintained
nuider a bonla fi(le oc(unpation of the land.

A contract or agreement that does not affect, in whole or in part, the title to the land
is not with in te ihbibitory provisions of section 2 of said act.

Secretary S'mith to te Commissioner of the General Lald Office, Pebruary
21, 1896. (C. J. G.)

This controversy is i relation to the S. W of the NW. I- and lot 1 of
Sec. 13 and lot 4 of See. 1, T. 66 N., R. 19 W., Duluth land district,
Minnesota.

Oil June 15, 1 93, te day on which the plat of survey embracing this
land was filed in te local office, Henry Eckman filed timber anid stoue
application to purchase said land, under the act of Jaie 3, 1878 (20
Stat., 891), as amended by the act of August 4, 1892 (27 Stat., 348).

On the same day Lestina A. Kiligston filed timber and stone applica-
tion for te same land, which was at first held subject to Eckmnan's
application, but later, on August 25, 1893 she was allowed to make
her filing.

On September 1, 1893, Eckinan gave notice of his intention to make
final proof and payment for said land. Said notice issued and was duly
published in a newspaper for ten consecutive weeks prior to the time
set for submnittiiig proof. December IS, 1893, was te date fixed for
making said proof. Kingston was stmmnloned to appear an( show cauise
whly Eckman should not be allowed to make final proof and payment
for the land described, and her filing be canceled. She was also per-
sonally served with notice.

On December 18, 1893, Kinigston appeared in person and by her
attorney anl filed protest against tle acceptance of final proof by
Eckmnan.

Tlieallegations of Kingystoll's protest, as set forth in your office deci-
sioi, are substantially as follows: Tat lEclial obtained h is priority
by l physical force and iitimidation; that his application dld miot prop.

erly describe the land, and that le was not identified at .the land
office, as required by law; that the affidavit was niot such as required
by law; that the affidavit by said Eckmaul of '" no improvements of
any boa. fide settler" on the land, was substantially false and was a
quibble and evasion of the law; that the proof of the citizenship of
EckmaiL .Wgs not suclh as required by law, and that,,the same -was irreg-

lairly filed; that Eckman was not at the date of filing a resident of
Duluth land district, and was not entitled to the benefits of the timber
and stone act in said district; that there were valuable improvements
on the land belonginig to the petitioner; that Eckmian was a trespasser
seekino to seize the valuable improvements of protestant, and that le
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'was taking said land on speculation and had; entered into an agreement

with other persons to give them anl interest in. said land or the timber

thereon.

On December 19,1893, the testimony in the case was taken, both the

plaintiff and defendant being present in person and bytheir attorneys.

Upon examination of the case, ater the testimony was submitted,

the local officers rendered dissenting Opinions; the register finding in

favor of the defendant and the receiver in fvor of the plaintifi. Both

parties- appealed from these decisions, and by office letter of October 20,
1894, you affirmed the finding of the register and dismissed plaintiff's

protest. A further appeal by the plaintiff brings the case to this
Department. The errors assigned, fifteen i number, insaid appeal

are practically the same as those on which the appeal to your office was

based, and follow in the line of the allegations of protest filed previous

to the hearing,.

I deen it unnecessary to consider each error alleged in. plaintiff's
appeal. From an examination of the record I find the facts in the case

are fully an i d fairly stated by the register an d your office, and reference

is hereby inade to said decisions. I am of the opjilion that the rulings

of your office on each of the errors assigned are hilly sustained by the

* evidence in the case. Reference, however, will be made to the follow-

ing specifications, namely:

- 1. It was error to find that there was no testimony to show that appellee exercised
either physical force or intimidation to obtain priority of application; tat the
application of the appellee was prior in point of tiie to that of appellant.

2. It was error to hold that at date of appellee's application there were no irprove-
uients as required by statute upon the land belonging to any bona fide settler, other-
wise than those made'by or elonging to the applicant; or that this fact, if estab-
lished, entitled appellee to an entry.

3. It was error to hold, in sbstance, that the contract proven in the record
(Exhibit '1 B") was objectionable in law; and that said contract could not properly
be construed as reqairing appellee to pay timber or land for legal services performed
or to be perforuneed, in v iolation of the statute.

There is no evidence to show that Ecklnan secured priority of filing

by either physical force or intimidation. In view of the rushing and

crowding onl the morning of June 15, 18 3, it might have been danger-

ous for Mrs. Kingston to take a place in line. The evidence shows that

four other women who were endeavoring to secure filings were accorded

first places in the line. The allegation that Mrs. Kingston was pre-

vented by physical force or itmi lation o the part of Eckman from

making a prior filing on this particular laud is entirely too remote.

There seems to be o question that Eckman's filing was prior in point

of te. HMisapplicatioun issNe 914; Kingston'siis o. 1274. Teblue

pencil markings ol the respective applications show that Ecknman's

was presented No. 33, while Kingston's was presented No. 60.
In determining priority of applications the statements of the local officers, con-

tained in their report made in the ordinary coarse of business, are entitled to due
weight and consideration. McDonald et al. r. Hartman et al. (19 L. D., 547).



236 DECISIONS RELATING TO THE PUBLIC LANDS.

Mrs. Kingston alleges that there wera valuable improvements on the
land in controversy belonging .to her,. and on Itlat account Eckman's
application was a plain evasion in terms of the letter and spirit of see-
tion '2 of the act of June 30,1878, w hick requires the claimantto swear,
at tle time of filing, that the land applied for "eontainis no mining or
other improvements . . . . . save such as were made by or belong
to the applicant."' Eckman testifies that le inspected the land June 9,
1893, and saw no iprovements. As the prior personal inspection of
land required of an applicant under the act of June 3, 1878, does not

necessarily require said applicant to pass over the land in question, it

may. be that Eckman did not notice the improvements which were

alleged to exist on said land, Grace v. Carpenter (14 L. D., 431). The
testimony shows that there were the renants of a small shanty on the

land, with neither floor, roof, door or window ; there waa.n-o-clearing or
cutting of timber, except the timber cut to build the shanty, which at

one time contained a roof and door. The evidence shows that the shanty

had not been occupied for about four years. The preponderance of tes-

tiimony is to the effect that the shanty was unfit for habitation, and it

was the only improvement on the land.

Apart, however, from a consideration of this alleged improvement, its

condition and value, it is not the improvement of a bona fide settler, as

contemplated by section 1 of the act of June 3, 1878. Mrs. Kingston

does not claim to have settled on this land. She only claims to be the

owner of the improvements thereon.

In Wright v. Larson (7 L. D., 555), referring to the act of June 3, 1878,

it was held that- :

A settlement for the purpose of securing the timber on the land, or for any other
purpose than establishing a home, is nt a botia fide settlement within the meaning
of said act.

In McDonald v. Jaramilla (10 L. D., 206), it was held that-

In the absence of an actual settlement, the ownership of improvements on public
land . . . . does not confer any rights under the settlement laws, nor with-
draw the land from entry by another.

In Stone v. Cowles (on review, 14 L. D., 90), it was held that-

A settlement right is not acquired by the purchase of the prior possessory right of
another.

And in the case of Miller v. McMillen (id., 160), it was held that-

The presence of improvements on a tract of land will not exclude the same from
disposition under the act of June 3, 1878, w'en said improvements were not made
and maintained under a boeafide occupation of the land.

In Hammel v. Salzinan (17 L. D., 496), referring to section 2 of the act

of June 3, 1878, it was held that-

It would be a strained and unwarrantable interpretation to pLace upon the term
"uninhabited," contained in this section, that sch land should not be purchased, if
perchance some one lived thereon, however lacking in good faith such settler might
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be. If such construction were placed upon the act, it would follow tat none of
these lands could be entered under its evident intent, where any orma of settlement'
existed, however fraudulent and illegal the residence might be.

By reference to the cases herein cited, it will be seen that Mrs. King
ston eannot be considered as a bona fide settler, and that the improve-
ments claimed by her, regardless of their character ad value, cannot
operate to exclude these lands from purchase. ' It must also be con-
eluded that the allegation ill Eckinan's affidavit as to there being no
improvements of a bona fide settler on said lands was true, whether
regarded from the standpoint of fact or of law.

In regard to the third and last specification of error to which I desire

to refer I have examined the contract alleged to-be in conflict with sec-
tioI 2 of the actlof Julle 3, 1878. The portion of section 2'which this
contract is alleged to violate, requires that the timb er aid stotlle appli-

cant shall make oath as follows-

and that he has not, directly or indirectly, made any agreement or contract, in any
way or manner, with any person or pertsons whatsoever, by which the title which he
might acquire from the govern meot of the United States should inure in whole or in
part, to the benefit of any person except himself.

The only agreement or contract forbidden by the statute is one by
which the title may inure in whole or in part to te benefit of any per-
soI except the applicant himself. If the agreement or contract is not

of this character, it cannot be i violation of the statute. 'f Te statute
itself males a specific designation.of the kind of areement or contract
that.is frbidden. It will bedbserved from its language that theigree-
ment or contract which may inure to the benefit of some other person
than the applicant, must affect in whole or in part the title to the land.
Under the statute of frauds such title can only pass to a stranger by
some instrument in writing. Hence we must concltide that the terms
of this agreement were not intended to go to the extent of affecting
any title which Eckman night acquire from the gverfnient, and we
must also conclude that these parties were to be 'paid for their services

as set forth ill the agreement, whether Eckman secured patent t this
land or not; It must be held that if' Eckman intended to make such a
contract as that, any title which he might acquire should iiure. to the
benefit of these arties, that fact call only be proved by a formal con-

veyance., The instrument uder consideration cannot be regarded as
such. It is permissible to read this instruineuit in the light of surround-
ing circumstances.

The duty of the court in such cases is to ascertain, not what the; parties secretly
intended as contradistinguished from what their words express, but whatis the
meaning of words they have used (Greenleaf on Evidence, Vol. 1, p. 323).

And as further'proof that the agreement was of. this character and
was not intended to affect Eckman's title, evidence was introduced to

show that the services of these parties were paid for in accordance with'
the estimate and agreement set forth in the instrument. The claim
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was shown to be Worth $3,000 and the parties were paid $400. The
sum actually )aid, as coinpared with the worth of the property, is too
small to throw suspicion on the transaction. The contract shows that
all the money was to be paid before the issuing of the patent,and it
-was so paid.

The evidence in this case further tends to show that Mrs. Kingston's
application was made in theinterest of and for the benefit of her
husband, A. G. Kingston. It is shown that he purchased the shanty
for her and paid the entry fees. Mrs.: Kinston says that "Mr. Kingston.
gave me the mnoney to purchase the land and the shanty."

Your office decision is hereby affirmed.

RAILROAD LANDS-SECTION 5, ACT OF MARCIH 3, 1887.

ANDRUS ET AL. v. BALCH.

In the exercise of the right to perfect title under section , act of March 3, 1887, it is
not material whether the purchase from the conpaDy was made before or after
the passage of said act, if made in good faith believing the title to be good, and
before the land purchased was held to be excepted from the grant.

Secretary Smith to tihe Commissionter of the General Land Office, February
(J. I. H.) 21, 18.96. . (F. W. C.)

I have considered the appeal filed on behalf of A. P. Andrus et al.,,
from your office decision of March 21, 1893, wherein you rejected cer-
tain homestead applications for conflict with the application of Henry
F. Balch to purchase, under the provisions of section 5, of the act of
March 3, 1887 (24 Stat., 556), the S. W of the NE. , the S. W of the NW.i
and S. i of See. 17, T. 47 N., K.4 W., Ashland land district, Wisconsin.

Said section is within the overlapping ten-milelimits under the grants
made by the act of May 5, 1864 (13 Stat., 66), to aid in the construc-
tion of the road now known as the Chicago, St. Paul, Minneapolis and
Omaha (Bayfield branch), and the Wisconsin Central Railroad.

The land was also -within the fifteen mile or indemnity limits under
the grant made by the act of June 3, 1856, to aid in the construction
of the first mentioned road. The company's map of definite location
of the Bayfield branch was filed July 17, 1858, which being prior to the
passage of the act of 1864, which enlarged the grant from six to ten
sections per mile, the right within the additional four miles is held to'
have attached upon the passage of said act of May 5, 1864. The map
showilg the line of definite location o the Wisconsin Central was filed
in November,1869. Your office decision states that the records of your
office show that on Julyl 1 1858, Win. Soffing filed unofteted' declara-

tory statement No. 506, for the S. - of the NE. and N. 1- of the SE. 
of said section 17, alleging settlement June 29, 1858, and that July 12,
1858, John Sheley filed unoffered declaratory statement No. 513, for the
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SW. of said section, alleging settlement May 6, 858. It would
appear that said filings were still of record, uncanceled.

Under the acts of July 14, 1870, and: -March 3,1871, said filings being
for unoffered lands did not expire until July 14, 1872, which was subse-
quedtly to the dates of the attachment of rights under the grants for
said companies, under the act of May 5, 1864.

It would appear, therefore, that the S. :& of the NE. , the N. A of the
SE. - and SIV. 1 of said section, were excepted from the operation of
the grants for both of said companies.:

Your office decision further held, however, that the remainder of the
tracts covered by Balch's application, namely, the S. j NW. i and S. 4
SE. 1, of said See. 17; were also excepted from the grant to the Central
Company under the previous rulings of this Department which held
that the reservation for indemnity purposes, under the act of 1856, was.
sufficient to defeat the grant for the Wisconsin Railroad, Conpany.
Such holding is he'd to have been error by the Supreme Court of the
United States in its decision of June 3, 1895, in the case of Wisconsin
Central Railway Company v. Wm. O. Forsyth (159 U. S.> 46).

Within the common ten-mile limits the Omaha and Wisconsin Cen,-
trat Railroad companies entered into an agreement to partition the
lands and under this agreement the lands in this township, namely,
47 N., R.4 W., were awarded the Central Company. In 1884 the State
duly patented the lands herein involved to the Omaha Railway Com-
pany, and, in accordance with the agreement eAtered into between the
companies, the Omaha Railway Company on April 15, 1881, conveyed
these tracts to Henry F. Spencer, who in turn conveyed the land herein
applied for to Balch on April 2,1887.

Under the former rulings these lands being supposed to be a part of
that appettaining to the Omaha grant, not being needed in its satis-
faction, were ordered restored and it was under the notice given of
such restoration that Balch applied to purchase the lands under the
fifth section of the act of March 3, 1887, and submitted his proof show-
ing his qualifications on April 11, 1891. Balch's proof, it appears, was
made witbout.giving notice, by publication, of his intention to offer
the same, bat on the day the proof was made protests were filed on
behalf of A. P. Andrus et al., covering the lands applied for by Balch.
Hearing has since been held and the showing made evidences that
none of the protestants have any such right, i themselves as would
prevent Balch from purchasing under the act of 1887.

The land applied for is opposite the constructed portion of the Wis-
consin Central Railroad, and as theselands were, in partition between
the two companies, awarded to the Central Company, and as the records
fail to show any claim sufficient to defeat the grant of the Central
Company to the S. N NW. 4- and S. SE. 4- of said section 7, the same.
would appear to have in ured to the company under its grant, and for
that reason the application by Balch, and any conflicting homestead
applications covering said tract, are rejected.
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It but remains to determine whether Baich is entitled to purclase
under the act of March 3, 1887, supra, the S. A of the NE. A, the N. t of
the SE. and the SW. 1 of said section 17, covered by his apl)licatiol
and shown to have been excepted from the grant made to aid in the
construction of the Wisconsin. Central Railroad.

The local officers held, that lie was not entitled to make such pur-
chase as lie had purchase(l of the Central Company, after the passage
of the act of March 3, 1887.

Your office decision found that, as there had been. a sale made by the
Omaha Company to Spencer prior to March 3, 1887, Balch was pro-
tected through said purchase.

The history of the transaction between the Omaha Company and
Spencer shows that the transfer made was not a sale y the Onaha
Company,. but a transfer for the benefit of the Ceistral Company in
accordance with the previous agreement entered into between the
companies.

Balch purchased through the Central Company after the passage of
the act of March 3, 1887, and the question therefore arises: does this
fact bar the right of purchase?

The sale seems to have been, made in good faith believing the title to
be good and for a valuable consi(leration.

In the case of Sethman v. Clise (17 I. D., 307), it waSshown. that cer-
tai lands excepted from the Uiilon Pacific I. R. grant, were, by that
company, sold on Alarch 15,.1884, to. Genordo Lasasso and Sabbato
Sunlaria. These p arties traLsferred their contract of purchase to Peter
H. Sethmau on April 19, 1887, and after the lands were held to have
been excepted from the grant, Sethma aplied to purchase under the
provisions of section 5, of the act of Alarch 3, 1887.

The question was raised as to whether the original purchasers from
the company were qualified parties, and upon the recor(l made this
Department held as follows:

As seen he:etofore, their qualifications are not importaut if te purchasers from
them are qualified. There is no abstract with the record showirg the transfers of
the tract, or the assignments of the coutract of purchase.

It is asserted by counsel fr SethLan in their brief, that "After several assign-
ments of the original contract with the railroad company, it was, on April 19, 1887,
by its then owners, assigned to Peter H. Sethman, who fully paid for the land and
completed the contract, and the company, by deed dated April 19,1888, and acknowl-
edged August 27, 1888, finally conveyed the tract to him." Te question arises as to
whether Sethman, having purchased the tract after the passage of the act of March
3, 1887, will be allowed by the terms of the fifth section thereof to purchase the
land from the governmentt Said act directs the immediate adjustment of railroad
grants, and the fifth section, it seems, was intended to afford a means by which cer-
tain purchasers from the roads, who should, by reason of said purchases, have
acquired equities in the lands claimed by them, havethe privilege ofsaving their inter-
ests by giving them preferred rights to purchase said tracts from the government,
and to save their interests more completely from loss it was provided by the fourth
section of the act that they might recover from the railroad companies the purchase
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price thereof. The prime object of the act was to provide for the adjustment of
land grants made by Congress to aid in the construction of railroads, and to recover
lands erroneously patented to said companies. Congress contemplated the imme-
diate adjustment of these grants, and while willing to afford means for recovering
from said companies lands to which they were not actually entitled, or lands not
earned by them, but claimed by them under their respective grants, it was unwill-
ing to destroy the equities of said companies' grantees, or those whose title was held
through them; hence the fifth section sought to protect such transferees.

Attorney General Garland gave an opinion on certain questions proposed to him
on the third, fourth and fifth sections of this act on November 17,1887 (6 L. D., 272),
speaking of the act, on page 275 he says: "The whole scope of the law from the
second to the sixth section, inclusive, is remedial. Its intent is to relieve from loss
settlers and bonafide purchasers, whoj through the erroneous or wrongful disposition
of the lands in the grants, by the officers of the government, or by the railroads,
have lost their right or'acquired equities, which in justice should be recognized.

The whole remedial part of the law was passed with a recognition of the
fact that the railroad companies had sold lands to which they had no just claims."

In my opinion it was the intention of Congress that the adjustment of these grants,
should be begun at once and completed as soon as possible, yet experience has shown
that 'making these adjustments was not the work of a day and Congress must be held
to have known that uinch time was necessarily employed before the end should be
reached.

The act directed the nanner of making adjustments, and it was the evident inten-
tion of Congress, as expressed in the 5th section of the act, that when in the adjust-
ment of these grants it was ascertained that land had been bought from the railroad
companies for which they could convey no good title, such buyers or their trans-
ferees, if bonefide, should be allowed to purchase the tracts claimed by them. And
it can make no difference, I think, whether a transferee, otherwise entitled to pur-
chase, bought the land before or after. the day of the approval of the act; if it was
originally purchased in good faith from any said company.

- The argument here used applies with equal force where the original
purchase was made after the passage of the act, as where the transfer
from the original purchaser was made after the passage of the act and
I am of the opinion that it can make no difference whether the purchase
from the company was made before or after the passage of the act of
March 3, 1887, if made in good faith; believing the title to be good and
before the land purchased was held to be excepted from the grant.

Balch's proof will therefore be accepted as to the S. J of the NE.4
N. A SE. 1 and SW. , See. 17, and the conflicting homestead application-
will stand rejected.

To this extent your office decision is affirmed.

10332-VOL 22- 16
*~.. 
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CONTEST AFFIDAVIT-PRIORITY OF APPLICATION.

KELSO V. JANEWAY ET AL.

Dates in contest papers should not be changed by an attorney after the execution
of such papers and prior to the filing thereof, though such action -will not be:
held to invalidate affidavits so changed.

As between two applications to contest an entry, one received by uail in due course,
and lying unopened on the register's desk at nine o'clock in the morning, and
one presented in person at such hour, priority should be accorded the latter.

Secretary Smiithi to te Commissioner of the General Land Office, February
(J. 1. HI.) 21, 1896. (I. D.)

N. J. Anstine, intervenor in the case of James E. Kelso v. Wm. Jane-
way, defendant, appeals from your office decision of June 21, 1893,
involving the SW. of See. 9, T. 11 N., R. 8 W., Oklahoma land dis-
trict, Oklahoma.

The question in this case is as to the priority between Kelso and
Anstine as contestants of Janeway's entry.

The facts, fully stated, are as follows:
On the 26th of October, 1892, Kelso appeared at Oklahoma City for

the purpose of initiating contest against Janeway's entry, on the ground
of abandonment for more than six nonths, when he learned from an
examination of the records in the local office that Janeway's entry,
having been made on April 25,1892, contest could not be initiated until
the 27th of October, the day following.

Kelso's business required his presence on the next day at Reno, where-'
upon, under the .advice of his attorney, proper affidavits of contest and
corroboration were prepared and sworn to on the afternoon of the
26th (Kelso having brought his corroborating witnesses with him),
whereupon he left Oklahoma City that evening with instructions to
his attorney to file the contest affidavit on the morning of the 27th.

It appears that by inadvertence of the notary who took said affida-
vits, he dated the affidavit of Kelso, himself, the 26th-which was the
true date-and the affidavit of the corroborating witnesses the 28th,
although both were taken at the same time.

IKelso's attorney discovered this discrepancy in the dates on the morn-
ing of the 27th, and at his own instance erased both dates and made
them appear to have been taken on the 27th. He waited in line from
eight o'clock on the morning of the 27th until the office opened at nine
o'clock, when he entered and filed the same.

The action of the attorney in this case in changing the dates of the
affidavits, after their execution, is reprehensible, and while it will not
be held by the Department as invalidating the instruments in which
the changes were made, should be discountenanced, and if it amounts
to a practice should be promptly discontinued.

Anstine, with his corroborating witnesses, was present in the city on
.October 27, 1892, and about 8:30 A. M. executed proper affidavits of
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contest, but instead of going. to the office and filingg the same, he went
to the post-office and mailed them to the register and receiver.

It appears that the mail was taken from the post-office to the local
office a few minntes before nine o'clock and Anstine's affidavits were
lying with other mail upon the desk, unopenied, at the time *Kelso's
attorney presented his affidavits of filing.

The only question made is that Anstine having used the mails was
enabled to get his application upon the desk of the local officers at an
earlier hour than any other applicant could obtain entry.

The local officers say that there was no occasion for this method of
reaching them, inasmuch as business was slack at the time and no rush
prevented people from being admitted without delay. The local officers
found, and your office decision adopts that view, that Anstine attempted
to take undue advantage by this mode of filing his contest affidavit.
. The agreed statement of facts does not say whether Anstine knew of
Kelso's intention to contest the land or not, and really this cannot make
any difference.

The sole question is: Can the mail be used for the purpose of getting-
an application for an entry or a contest upon the desk of the local offi-
cers so as to obtain precedence over other applicants who waited at the
door for the opening of the office at nine o'clock?
- In John W. Nicholson (9 L. D., 54), the affidavits of contest of both

Nicholson and Wren were prepared in the same building with the land
office, Nicholson standing at the door waiting for the opening at 9
o'clock, while Wren took his to the post-office and put a special-delivery
stamp upon it, so. it was taken into the land office and was placed of
record before business hours.

The Honorable Secretary held in that case:
That while the local officers are not expected or required to transact business out

of office hours, yet there is no law of the United States prohibiting them from doing
such business, and in case'they do, their acts are valid.

On January 1, 18S9, a general circular was issued by your office pre-
scribing the duties of registers and receivers, on page seventy-font as
follows:

They will be in attendance regularly at their office, keeping the same open for the
transaction of business from nine o'clock a. m. until four o'clock p. m....
Applications to make entry can not be received by the register or receiver out of office
hours nor elsewhere than at their office.

The decision in the Nicholson case was made July 3, 1889, but the
filing of affidavits of -contest by Wren and Nicholson was' made long
before the circular of January 1, 1889. Under that circular the fact
that an affidavit was received by mail after four p. in. and before nine
a. m., of the next business day, can give no priority. No action can be
taken upon it before nine o'clock a. m.

What advantage should such an application have over applicants
who were standing at the door waiting for the opening of business
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hours! In the absence of any regulation by your office, it would seem
equitable that the rule should be the same as in cases where two men
entered at once. Whatever case is first taken and acted upon in fact
should be prior. Where applications received by mail are lying on
the desk of the local officers on the opening of the office for busi
ness, if in the ordinary course of business the mail is in fact opened
and the application thus in business hours ecomes presented to the offi-
cers, it will have priority, but if in like manner an applicant presents
his contest at once, at nine o'clock, or before the mail is opened, then
such application should have priority.

In the case at bar the contest was prosecuted to a cancellation by
Kelso, whose application was in fact first presented to the local officers,
although the unopened mail on the desk at nine o'clock contained
Anstine's affidavit.

In the absence of an order requiring mail to be first opened and
applications therein to be filed, the ordinary way any business man
would act would seem to be the true method, and if a business man
found at the opening of business hours a pile of letters on his desk and
several men waiting to see him, he would naturally first wait on appli
cants present in person before opening and disposing of his mail. If
he should open the mail after nine o'clock and before another applica-
tion is presented, the mailed application has priority.

I find no rle requiring mail to be first opened, and no decision that
gives priority to an unopened application over one actually first pre-
sented to the offieers at nine o'clock.

Your office decision is affirmed.

MINING CLAIM-UNSITEVEYEID LAND-NOTICE.

BROAD Ax LODE.:

A location on usurveyed land, connected by course and distance with a mineral
monument, Tequires, on application for patpnt, such connection to be shown in
the published notice.

Secretary Smith to te Comnnissioner of the General Land Office, February
21, 1896. (P. J. C.)

The record before me shows that F. M. McG(regory et al. made
application for patent March 12, 1881, for the Broad Ax lode mining
claim, lot No. 1498, Leadville (now Gunnison), Colorado, land district.
-Adverse proceedings were instituted in behalf of the Eureka and.
Buftalo lode laims. Entry was made August 1, 1883, excluding the
area in confliet with the adverse elaims. Subsequently certain supple-
mental evidence was called- for by your office, together with an amended
survey showing the conflict.

-Byletter of November 23, 1894; your office required claimants "to
publish a supplemental notice of-their application for patent for the
statutory period," for the reason that in the published notice the con-
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nection of corner No. 1 of the claim to United States location monu-
ment "4Elk Mountain" was not given. Claimant was -also required
to furnish evidence, " that the statutory expenditure of $500 in labor
or improvements has been made upon the claimed ground."
- Subsequently, by letter of January 19,1895, your office overruled

claimants' application, to refer the entry to the board of equitable adju-
dication, whereupon claimants appealed froin your office decision of
November 23, 1894, assigning as error your office action i requiring
additional publication.

The land upon which the Broad Ax is located was usurveyed. A
locating monument, however, had been placed in the vicinity, and corner
No. 1 of the claim was tied to this monument by course and distance.
In. the publication notice this connection was entirely omitted, hence as
the notice read .the locus of the claim would not have been definitely
fixed. This is clearly not in compliance with the rules which require
mining claims to be located with reference to some natural object or
permanent monument that will identify the same.

Your office judgment is therefore affirmed.

SOLDIER'S HOMESTEAD-CONTEST-SETTLTEMENT-,APPEAL.

GEORGE V. STROUD.

A contest will lie against a soldier's homestead. entry on a charge of failire to settle
on the land and improve the same within six months from date of filing the
declaratory statement.

An allegation that an entry is muade in bad faith and for the purpose of speculation,
and not for the purpose of actual settlement and cultivation Warrants investiga-
tion as to the matter so charged.

-Ex parte affidavits should not be filed with an appeal, and if so filed will be returned
to the party filing the same.

Secretary S3ith, to the Commissioner of the General Land Ofice, February
(J. I H.) 21, 1896. . (JW. P.)

I have considered the appeal of Thomas J. George from the decision
of your office of September 12, 1894, dismissing his contest against soll
dier's homestead entry, No. 5747, made March 14, 194, by Ephraim J.
Strond, on the SE. 1 of section 9, T. 22 N., R. 1 W., Perry land district;
Oklahoma Territory.
. It appears from the record that George initiated a contest against

said entry on. April 11, 1894, alleging that the said Ephraim J. Stroud
did not commence his settlement and improvements and establish his
residence and fulfill all the requirements of the homestead law within
six months from the date of his declaratory statement, No. 45, that the
said entrvmau, Ephraim J. Stroud, went upon said land for the purpose
of speculation and has repeatedly tried to sell the same; that he did not
take said land for a home for himself; and that said entry vas not
made honestly and in good faith for the purpose of actual settlement
and cultivation.
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Notice was issued and served by publication of a hearing to be had
at the local office on June 19, 1894; the parties appeared, and the defend-
ant filed a motion to dismiss the contest on the ground that the charges
in the complaint were too vague and indefinite to constitute a cause of
action. This motion was sustained, and the plaintiff appealed. Your
,office affirmed the judgment of the register and receiver, and dismissed
the contest.

In this decision I cannot concur.
Section 2304, Revised Statutes, provides that a soldier homestead

settler " shall be allowed six months after locating his homestead and
filing his declaratory statement, within which to make his entry and

qcommence his settlement and improvement;" and section 2309, after
providing for the initiation of the claim by filing a declaratory state.-
iment, proceeds to declare, "but such claimant, in person, shall within
the time prescribed make his actual entry, commence settlement and
improveinents on the same, and thereafter fulfill all the requirements
*of law." In the case of a soldier homesteader the law requires settle-
Mnelt, improvement and entry as conditions precedent, without which no
right to the land is acquired.

"Thereafter," says the statute, "the soldiermust fulfill alltherequireineutsof the
law"-the conditions snusequent-as in other cases; therefore-i. e., prior to acquir-
ing a right to the tract-he must settle and improve as well as enter. A failure in
either requirement, therefore, vitiates the entry as entirely as does the want of any
-other qualification or essential act. Charles Hotaling (3 L.D., 17).

Clearly the charge i this affidavit is a sufficient allegation that
'troud had not performed the conditions precedent of settlement and
improvement without which no right to the land was acquired. If he
has cured the delinquency, it is for him to show it in defence. (Smith
,v. Johnson, 9 L. D., 255.)

The charge that Stroud event upon said laud for the purpose of speculation, and
has repeatedly tried to sell the samie; that he did not take said land for a home for
himself; that said entry was not honestly and not in good faith made for the pur-
pose of actual settlement and cultivation,

is, I think, a sufficient allegation that Stroud made his entry in bad
faith, and for the purpose of speculation, and not for the purpose of
actual settlement and cultivation. Sims v. Busse (4 L. D., 369); Gil-
bert E Read (5 L. D., 313).

Stroud has filed a motion to dismiss George's appeal because "the
Ione specification of error assigned, viz, 'It (the Honorable Commission-
er' sdecision) is contrary to law', is too vague, indefinite, and not sffi-
eient."

lie is mistaken. The specification of errors sets forth the respects in
which George deems your office decision to be wrong. The motion is
denied. There is also a motion to strike from the files the ex parte affi-
davits attached by George to his appeal.

'These ex parte affidavits were improperly filed with the appeal, and
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*yoni are directed to return them to the local officers to be delivered to
,George or his attorney. This motion is granted.

The decision appealed from is reversed, and your office will direct
that the contest of Thomas G. George be allowed.

TOWNSI'rE ENTRY-FINAL PROOF-SIJLSTlTUTEI) IVITNESS.

TOWNSITE OF 0KEENE.

In thesubmission of final townsite proof the testimony of a substituted witness
cannot be accepted without further advertisement, unless two of the advertised
witnesses testify.

Secretary Smith to the Commissioner of the General Land Ooee, February
.(J. I. H.) 21, 1896. (F. W. C.)

On April 4, 1895, your office rendered a decision in this case, by which
you required the probate judge of Blaie county,. Oklahoma Territory,
to submit the testimony of two of the advertised witnesses who will
testify that they are disinterested, or to make new proof after due
advertisement.

The probate judge appealed to the Department.
The record shows that on July 1, 1893, Leander Martin, probate judge

of Blaine county, Oklahoma Territory, made application before the local
officers at Kingfisher, Oklahoma Territory, to enter the NW. NW. 1
Sec. 19, T. 19 N., R. 10 W., . M., and the NE. I NE. l, Sec. 24, T. 19 N.,
R. 11 W., I. M., under sections 2387 and 238S of the Revised Statutes
of the United States, section 22 of the act of Congress of May 2,. 1890
(26 Stat., SI), and section 17 of the act of Congress of March 3, 1891
(26 Stat., 1026), as a town site for the use and benefit of the occupants
thereof.

On August 10, 1893, after due advertisement and posting of notice
of his intention so to do, said probate judge appeared before the local
officers with his witnesses and submitted his final proof.

On October 19, 1893, the receiver issued his receipt for $115.02, paid
by said probate judge for said land at $1.50 per acre. On the same
day the register issued his final certificate, No. 974, for said land to said
probate judge.

By your letter of September 26, 1894, the final proof was returned to
the local officers with direction to require said probate jdge to furnish
the proper proof in support of his own testimony, without advertise-
ment, which proof should consist of the testimony of the witnesses to
the final proof submitted, or of other advertised witnesses. On March
18, 1895, the local officers transmitted the testimony of August Brock-
man, one of the advertised witnesses, and of- Patrick S. Nagle, a sub-
stituted witness. Neither of said witnesses testified that he is not
interested in the land involved. Nagle testified that two of the-adver-
tised witnesses have left O'Keene, and are somewhere in the "Cherokee
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Outlet," and that one of the advertised witnesses refused to appear
and give his testimony in the case, and that the testimony of the two
witnesses alleged to be in the "Cherokee Outlet" can not be readily
obtained without great expense and delay. Your office held that the
proof of the substituted witness could not be accepted; nor could the.
testimony of the witness Brockinia be accepted, as he did not testify
that he is disinterested.

Departmental circular approved July 17, 1889 (9 IL. D., 123), contain-
ing rules to be observed in passing upon inal proofs, where the same
are required by the general land laws or regulations of this Depart-
ment, provides (paragraph 4):

When a witness not named in the advertisement is substituted for an advertised
witness, unless two of the advertised witnesses testify, require new advertisement
of the names of the witnesses who do testify at such time and place as you may
direct; and if no protest or objection is then filed, the proof theretofore submitted,
if satisfactory in all other respects, may be accepted.

It is plain under this regulation that the proof of a substituted vit-
ness can not be accepted unless two of the advertised witnesses testify,
without further advertisement, and this rule seeus to apply to townsite
proof as well as proof tendered under other laws or regulations.

Your office decision requiring the submission of proof by advertised
witnesses or new publication before accepting that of a substituted
witness, is affirmed.

The witnesses should also be questioned as to whether they are in
any wise interested in the entry proposed to be made, and if so the

* nature of their interest should be disclosed.

CONTEST-COSTS--RESI)ENE-TER-RITORIXL STATUTE.

THOMPSON V. SMITH.

Under a contest against a homestead entry in which the contestant asserts no right to
the land, but charges non-compliance with law, and offers to pay the costs of the
proceedings, the costs should be assessed inder rule 54 of practice, and on the
refusal of the contestant to pay the same the contest may properly be dismissed.

In determining whether the residence maintained by a homesteader, who holds the
office of postmaster, is in compliance with law, the Department will not hold
that a tract of land, sufficiently near the post-office to allow the postmaster to
reside thereon and attend to his official duties, is not within the delivery of said
office as contemplated by the statute.

The designation by the etryman, nder a territorial statute, of lands claimed as a
"homestead," other and different from those embraced in his entry, does not
raise any presumption of abandonment that requires explanation on the part of
the entrynian, where said territorial law permits a person to designate land on
which he does not reside as a "homestead."

Acting Secretarl Reynolds to the Comm??tissionler of the General Land Office,
February 25, 1896.. (J. McP.).

Sidney J. Thompson has appealed from your decision, "H" of July
31, 1894, dismissing his contest against H. E. No. 1405, made January
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23, 1893, for the S. W.4 of See. 35, T. 6 S. R. 6 E., Tucson, Arizona, land
district.

The contest affidavit was filed by Thompson, ol December 18,1893
and personal service was obtained January 2, 1894, and (material parts
quoted) is as follows:

Sidney J. Thompson on his oath says, that William C. Smith never made a residence
on said tract, and has wholly abandoned said tract, and changed his residence there-
from for more than six months since making said entry and next prior to the date
herein and this the said contestant is ready to prove at such timne and place as may
be named by the register and receiver for a hearing in said case; that he therefore
asks to he allowed to prove said allegations and that said homestead entry No. 1905
may be declared canceled and forfeited to. the United States-he the said contestant
paying the expenses of such hearing.

Both parties litigant appeared with their attorneys at the trial. After
several witnesses had been called and examined by the plaintiff, the
defendant William C. Smith, was adduced as a witness in plaintiff's
behalf. He was subjected to a long and searching examination by the
contestant, and was freely cross-examined by his own counsel.

After the conclusion of plaintiff's case, Smith the defendant took the
stand in his own behalf, and after answering a few preliminary ques-
tions, a deposit for costs was demanded of the contestant by the local
officers. To this demand the contestant objected stating that he has.
paid, or is willing to pay for any testimony taken in his behalf; that
he believes he has proven the charges laid in his contest affidavit, for
which he applied for a hearing; that he believes that the register and
receiver are in error in demanding of him a deposit to pay for the-tes-
timony of the contestee, under rule of practice 54, inasmuch as he, the
contestant, has not claimed preference right of entry under the act of
May 14, 1880.

The defendant asked that at his own expense, he be allowed to exam-
ine certain witnesses in order that their testimony might be icorpo-
rated in the record, so that in case the action of the local officers, in
reference to the taxation of costs, should be reversed on appeal, said
testimony might be considered in his behalf, thlts obviating the neces-
sity of a new trial. The defendant reserved the right to move for a
dismissal of the case, at any time lie saw proper.

The defendant testified in his own behalf, and after he had been cross-
examined at some length by the plaintiff, he refused to pay for further
testimony and moved that the case be dismissed for the reason that
the contestant refused to pay the costs of reducing the testimony to
-writing.
- The local officers ruled that, inasmuch as the contestant had proposed
to pay the costs of the hearing, in his contest affidavit, that the con-
test would be dismissed unless within a given time a sufficient deposit
for costs was made by the plaintiff. The contestant refused to make*
the required deposit and the case *as dismissed.

Your office, on the appeal of the plaintiff, sustained the action of the
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local office in dismissing the contest, and on the merits of the case held,
that the testimony would not warrant the cancellation of the lefend-
ant's entry in the interest of the government.

The contest of Thompson was properly dismissed by the local officers,
on his refusal to pay for reducing the defendant's testimony to writing.
Thompson asserted no present right to the land, his contest being
based on the charge that the defendant had not complied with the home-
stead law. He asked for a hearing in order that he might establish
these charges, and proposed to pay the expenses of the hearing. The
costs were assessed by the local officers under rule 54, of the Rules of.
Practice, and the contestant when he had rested his case was asked to
make a deposit to cover the expense of transcribing the defendant's
testimony. He refused the request of the local officers,.mnaintaining
that inasmuch as he had not claimed a preference right of entry, under
the act of May 14, 1880, the cost of transcribing the testimony for the
defense should be borne by the entryman. He was then notified by
the local officers that unless a deposit to cover the further cost of the
hearing was made by hin within a given time, his contest would be
dismissed, and the contest was dismissed upon his refusal to make the
deposit.

The costs wvere correctly assessed under rle of practice 54, the con-
testant having asserted no right to the land, and, when the contestant
refused to pay the expenses of the trial, he was properly eliminated
from the case by a dismissal of his contest.

It is urged by the appellant that William C. Smith, the entryinan
while on the stand as a witness for the plaintiff; incumbered the record
with immaterial, irrelevant, and irresponsive testimony for transcribing
which the appellant was unjustly compelled to pay, and that

if Smith the contestee had answered the qnestions of the contestant responsively
the deposit of the contestant for transcribing the testimony would it is believed
have been sfficient for taking all the testimony in the case.

There is too much left to- speculation in this contention. It is mani-
fest that this Department cannot say that the money deposited by the
contestant, was sufficient to pay all the costs of the hearing, since the
entire deposit was exhausted by the contestant in the examination of
his witnesses, even though it be admitted that the contestant was
-wrongfully compelled to pay for some testimony, as it is impossible to
say that the money expended in reducing such testimony to writing
would have been sufficient to pay all the legitimate expenses of trans-
scribing the defendant's testimony.

Furthermore the appellant does not specify the testimony that he
regards as immaterial and irresponsive, and this Department, in the
absence of such specification, will not attempt to determine, whether
or not there is incorporated in the record irrelevant testimony for
transcribing which the appellant was unjustly required to pay.

It was shown that at the time Smith made entry of the land he held
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the position of postmaster at (asa Grande Arizona, and that he occ-
: pied.that position at the date of hearing before the local officers.

The appellant strenuously contends that you erred in finding that
the land in controversy is within the delivery of the CJasa Grande
postoffice.

The towns of Arizola and Casa Grande, are situated some three miles
apart and there' is a postoffice at each of these places. The land in
controversy lies decidedly nearer Arizola than Casa Grande It
appears, however, that a number of parties who reside nearer Arizola
than Casa Grande, receive their mail at the last named place, and that
the distance from CasaGrande to Smith's homestead is less than four
imiles. Frtlermore it is not denied, trat from the latter part of Decem-
ber, 1893, to the date of hearing before the local officers, in February,
1894, the entryman resided on his homestead and attended to his duties
as postmaster. I do not think that the. land department is warranted
in holding that a tract of and situated sufficiently near the postoffice
to allow the postmaster to reside thereon, and attend to his duties as
postmaster, is without the delivery of the office within the meaning of
the statute.

It also appears that on October 27, 1893, William C. Smith filed in
the office of the Recorder, in and for Pinal County, Arizona a "Decla-
ration of Homestead", wherein it is represented by the .said Smith that-
he is the head of a family and that he claims certain described parcels
of land as his homestead. This declaration it seems was filed in pur-
suance of sections 2071-2085, of the Revised Statutes of the Territory
of Arizona, *hich provides, that any person who is the head of a family
may hold as a homestead exempt from execution and forced sale real
estate to be selected by him, not to exceed in value the sum of four
'thousand dollars, and that any one desiring to avail himself of the' said
provision shall make out in writing his claim and file the same with the
recorder of the county in which the land so designated is situated.

The appellant submits that the execution of this homestead declaration
under the laws of the Territory of Arizona, wherein other and different
land from that embraced in the homestead entry of Smith is designated,
is an abandonment of the homestead entry, and he insists that at least
such. a presumption of abandonment of the homestead entry is cast by
the filing of said homestead declaration that the entrymal should be
compelled to show at his own expense that he had not in fact abandoned
'his homestead entry.

I do not think that because the entryman, who it appears was nfor-
tunate.in business affairs, availed. himself of an exemption authorized
by the law of Arizona, forfeited his right to acquire title to the land
that he entered as a homestead under the laws of the United States.
It is true that the specified land was "claimed as a homestead" by
Smith but it is asserted by the entryman in his brief, filed before your
office, that under the law of Arizona, a person may designate land as a
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-homestead on which he does not reside and this proposition seems to be
supported by section 2085 of, the. Revised Statutes of Arizona, which
provides that "land other than that upon which the claimant resides
may be held as a. homestead."

If then the laws of Arizona, under which this homestead declaration
was filed does not require the claimant under such declaration to reside
on the lands enumerated therein, it is difficult to perceive how any pre4
sumption would be cast, by the execution thereof, which would require
the entryman in this case to enter into any explanation as to his place
of residence. The point is not well taken.

You find:
That defendant has improvements on the land wvorth about $500 consisting of clear-

ing, house, well, and barn; that defendant lived in the house about ten days in the
latter part of June, 1893, when on account of sickness he sent his wife and child to
California; that from July toDecenber27, 1893, the defendant was absent
nearly all the time; that on December 27, 1893, he returned to the land
with his family and was residing thereon, when notice of contest was served Janu-
ary 2, 1894, and it is not shown that such return was induced by knowledge of
contest.

Your finding of facts is sustained by the record, and your conclusion
that plaintiff has failed to make such a showing as would justify the
government in canceling Smith's entry is approved.

MIXING CLTAI-EXFENDITURE-CERTWiICATE OF SURVEYOR GENERAL.

WHITE CLOUD COPPER MINING COMPANY.

The work done on different portions of a road constructed for the development of
several mining claims, can not be apportioned as an expenditure upon the dif-
ferent claims, and applied to a claim on w hich no portion of such road is located.

An applicant for mineral patentmust at the time of application, or within the period
of publication, file a certificate of the surveyor general showing an expenditure
of five hundred dollars on the claim, and, if the certificate, so filed, does not
show such expenditure, additional time to make further improvements can not
be granted, but the entry allowed on such proof must be canceled.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
Februiary 25, 1896. (J.. A.)

I have considered the appeal of the White Cloud Copper Mining
Company from the decision of your office of August 29, 1894 holding
for cancellation its mineral entry No. 460, made December 30'1893, for
the Copper Ingot lode claim, lot No. .46, Carson City land district,
Nevada.

Your office on May 7, 1894, advised the local officers as follows:

The report of the surveyor general shows mining improvements upon the Copper
Ingot claim to the value of $300.00.

Five hundred and twenty-five feet of a road one mile in length, no part of which
is upon the claim is also reported as having been built for the benefit of the claim
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and is valued at $700.00. A road is ot necessarily a mining improvement. The
construction of a portion of a road not upon the claim cannot be accepted as a
compliance with the law relative to expenditure upon mining claiis.

You will allow claimant sixty days within which to show cause why said entry
should not be held for cancellation.

The claimant requested that time be granted within which to expend
two hundred dollars more in improvements on the claim, and that such
improvements be considered as having been made at the proper time.

Your office, in the decision appealed froin held that an applicant for
a patent under section 2325, Revised Statutes, must, at the time of
application, or within the period of publication, file a certificate of the
surveyor-general showing an expenditure of five hundred dollars in
improvements on the claim. The request to be allowed to make addi.
tional improvements was therefore denied, and the 'entry was held for
cancellation.

The appellant contends: 1st. That this case is similar to that of the
Emily Lode ( L. D., 220), and that patent should issue on the improve-
ments shown.
' 2. That, on the holding that the improvements are insufficient, he
should have been granted time to make additional improvements.

In the case of the Emily Lode a trail and road were built to carry
ore from the mine to the company's smelter. No part of the trail or
road was included in the improvements credited to ay of the other
claims of the company. It was held that the trail and road nay be
considered as a part of the five hundred dollars' worth of: improvenents
required to be on the claim, although only a small part of the trail was
within the surface boundary thereof.

fIn the case at -bar five hundred and twenty feet of a road a mile long
are sought to be credited as an improvement to the claim. Other five
hundred and twenty feet of the samne.-road are certified 'to as the
improvements to be applied to another claim.

The work done on different portions of the company's road calnot in
this manner be credited to its different claims. Your office- correctly
held that the claimant is not entitled to a patent on the improvements
shown.

December 4, 1893, this Department rendered decision herein, holding
that the entry- should have been-suspended and the entryman allowed
within a reasonable time, fixed by your office, to make two hundred
dollars' worth of additional improvements and to submit proof thereof
without republication. My attention having been called to the fact-
that it is the niform practice to cancel entries in all cases in which the-
necessary improvements have not been made within the required time,
the- said decision is hereby recalled and revoked. The claimant's-
request that further time be granted to make improvements was prop-
erly denied and the entry-held for cancellatioi. The decision appealed
from-is, therefore, affirnied. ' X
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RALIOAD GRANT-EXCEPTED LANDS-PRE-EMPTION FILING.

OREGON AND CALIFORNIA. R. I. CO. V. EIDSON.

Under the terms of the grant of July 25, 1866, wherein lands "pre-einpted" are
excepted therefrom, a tract covered by a valid subsisting pre-emption filing at
date of definite location is taken out of the operation of said grant.

Acting Secretary Reynolds to the C'oMnmissioner of the General Land Offlce,
Febrila) y 29, 189G. (E. B.)

The Oregon and California Railroad Company appeals from the deci-
sion of December 4, 1894, by your office wherein it was held that the
W. SE. and E. - SW. 1, Sec. 25, T. 38 S. R.,4 W., Oregon, was
excepted from the grant of public lands to the company by the act of
July 25, 1866 (14 Stat., 239), on the ground that at the date of definite
location of its road the track in question was covered by a pre-emption
declaratory statement.

Several grounds of error are set out in the appeal but it is only nec-
essary to consider the first of them, viz: That the said declaratory
statement did not bring the land within any of the exceptions found in
the said grant.

The record shows that one John Shoemaker filed his declaratory
statement for said tract April 23, 1883. alleging settlement March 20,
1883, that said company filed its map of definite location, as to the land
in question, July 3, 1883, and that one Thomas J. Eidson entered the
said tract as a homestead August 10, 1S93. The second section of the
said act grants the alternate odd numbered sections of public land, not
mineral, within ten miles on each side of its railroad line, to said com-
pany, reserving, among others, lands "found to have been pre-empted",
and directs that upon the filirug in the office of the Secretary of the
Interior, by said company, its map of definite location, the Secretary
of the Interior shall withdraw from sale the lands thus granted.

It is well settled that the right of a railroad company to public lands
under such grant attaches when the line of its road is definitely located;
also that the status of the land at date of such location determines
whether it is subject to the grant (Carrahar v. Iowa Falls and Sioux
City R. R.Co.,2 L. D., 483; Showell v. Central Pacific R. R. Co., 10 Id.,
167, and Kansas Pacific Railway v. Dunmeyer, 113 U. S., 629). Shoe-
maker's declaratory statement covered the said tract and was a valid
and subsisting pre-emption filing thereon at the date of said definite
location July 3, 1883. Was it a pre-emption of the tract? If it was, the
company's right did not attach thereto, and it is immaterial that Shoe-
maker did not continue thereafter to hold such right and take the other
necessary steps to acquire complete title to the land. lInless the com-
pany's right was superior to that of Shoemaker at the date last men-
tioned it never had any right to the laid under its grant and it cannot
be heard to complain against Eidson's subsequent entry.
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A pre-emption as applied to a tract of public land is a preferred right
to purchase the same, and is initiated by settlement and filing a declar-
atory statement (Frisbie v. Whitney, 9th Wall., 187; and Smith .
Brearly, 9 L. D., 175). In common parlance one is said to have " pre-
empted" a tract of public lands when he has lawfully initiated a claim
thereto in the manner above indicated.. The word just quoted as found
in the grant to said company is to be regarded as having been used in
this sense and not in the narrow and restricted sense contended for by
the company as applying only to land which had been regularly entered
and paid for. No reservation of such land would have been necessary
in the grant since the pre-emptor who had thus entered the land and
paid the purchase money therefor would have acquired. a vested. right
thereto of which an act of Congress could not divest him. The land
would no longer have been the property of the government nor subject
to appropriation under the grant (Frisbie v. Whitney, spra). In the
case of this same company v. Barrett, decided March 13, 1891 (12 L.
D., 232), it was held that, land covered by a prima facie valid pre-emption
filing at the date the company filed its map of definite location was pre-
empted land, and as such excepted from its grant nder the act aforesaid.

In accordance with the views therein and herein expressed I affirm
the decision of your office in this case.

RAmno Axn3 LANDS-SECTION , ACT Or SEPTEMBER 29, 1890.

ROBERT E. SALTMARSHE.

The right of purchase granted by section 3, act of September 29, 1890, to persons who
settled with the intent to purchase from the company, is a personal right, and
not transferable.

Secretary Smith to the Conmissioner of the General Land Office, itarch
6, 1896. (F. W. C.)

I have considered the appeal of Robert E. Saltmarshe from your office
decision of October 8, 1894, holding for cancellation his cash entry made
under the provisions of Sec. 3, of the act of September 29, 1890 (26 Stat.,
496), covering the NE. , and the SE. I Sec. 17, T. 2 S., R. 14 E., The
Dalles land district, Oregon.

This land is a portion of that granted by the act of July 2, 1864 (13
Stat., 365), to aid in the construction of the Northern Pacific railroad.
It is opposite the portion of said road which was not constructed, and
was therefore included in the forfeiture declared by the first section of
the act of Congress, approved September 29, 1890, sujpra.

By the third section of said act, a right of purchase to the extent of
320 acres is granted: first, to those persons in possession of any of the
lands forfeited under deed, written contract with, or license from the
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state or corporation to which the grant was inade, or its assignees, exe-
cuted prior to January 1, 1888; and second?
where persons may have settled said lands with ba fide intention to secure title
thereto by purchase from the state or corporation, when earned by compliance with
the conditions, or requirements, of the granting act.

The present claimant had not settled upon said land prior to the dec-
laration of forfeiture, but claims to have purchased from a prior settler.

The question at issue is whether not only a settler upon railroad
lands at the date of such forfeiture act, but the assignee of such settler,
is entitled to purchase under the provisions of the third section of the
act of forfeiture above quoted.

After a careful consideration of the matter I am, of the opinion that
the privilege granted to those persons who had settled with bona fide
intent to purchase from the company, was a personal right and could
not be transferred. While a subsequent settler might, under the gen-
eral settlement laws, make entry of the land, yet the special right of
purchase granted settlers by the third section of the act of forfeiture is
not transferable. The two classes recognized and granted the right of
purchase by the act of forfeiture are widely different; those in posses-
sion under al deed, written contract with, or license from the company
had a claim through the grant which they might transfer; while those
who had merely settled upon the land without a deed, contract with,
or license from, the company had no such claim or right, either as
against the company or the United States, as was transferable, and in
recognizing the latter class and granting the right of purchase, the
privilege granted was, as before stated, a mere personal right and
could not be transferred to another by sale, after the passage of the act
of forfeiture, of iiprovemrents made upon the land.
- I therefore sustain your office decision and direct that the cash entry

be canceled, but that the entryman be advised of his right and per-
mitted to complete entry under the settlement laws, to the extent of a
quarter section, if he is otherwise qualified and so desires.

STRONG . PETTIJOIIN ET AL.

Motion for rehearing denied by' Secretary Smith, March 6, 1896. See
Departmental decision of August 20, 1S95,'21 1L. D., 111.
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RAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT RIGHTS.

HASTINGS AND DAKOTA BRY. CO. . CHRISTENSON ET AL.

Lands occupied and cultivated by qualified settlers, entitled to.make entry thereof
are not subject to indemnity selection, and the recognition of such right of
entry, though irregular, may he permitted to stand.

Secretary Smith to the Commissioner of the General Land Office, M1larch
6, 1896. (J. A.)

August 6, 1892, Ole F. Bronniche presented homestead application
for the S. 9- NE. 1 and Jens Christenson presented application to make
additional homestead entry under the act of March 2, 1889 (25 Stat.,
854), for the N. NE..' of section 21, T. 120 N., R. 40 W., Marshall
Minnesota, land district.

With their applications Bronniche and Christenson presented affida-
vits setting forth that they settled on the land in 1873 and 1874,
respectively, and have continuously occupied and cultivated the same.

Both applications were rejected by the local officers August 8, 1892,
for conflict with the Hastings and Dakota Railway Company's selection
of October 29, 1891.

The land is within the twenty mile limits common to the grants of
the Hastings and Dakota, and St. Paul, Minneapolis, and Manitoba
Railroad Companies, the withdrawals for which were ordered in 1868
and 1869, ad continued in force until May 22, 1891, when they were
revoked (12 L. D., 541).

On October 16, 1883, the St. Paul, Minneapolis and Manitoba Rail-
road Company selected the land, but its selection was canceled October
23, 1891, (13 L. D., 440), and the land was held subject to entry by the
first legal applicant, or to selection by the company first presenting
application therefor.

October 29, 1891, the Hastings and Dakota Railway Company
selected the land. Because of this selection the homestead applica-
tions of Bronniche and Christenson were rejected by the local officers.

On appeals filed by the applicants your office, on October 24, 1894,
held that they acquired no right as against the railroad company by
making settlement on the land while it was in a state reservation under
the withdrawals of 1868 and 1869, but that immediately upon the revo-
cation of the withdrawals, on May 22, 1891, and until selection by the
Hastings and Dakota Railway Company, on October 29, 1891, the land
was subject to the claim of the first qualified settler or applicant; and
that, as Bronniche and Christenson were such applicants on August 6,
"1891," they are entitled to the preference right of entry. The selec-
tions of the Hastings and Dakota Railway Company, made October 29,
1891, of said tracts were therefore held for cancellation.

10332-VOL 22-17
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February 11, 1895, your office transmitted the company's appeal from
said decision.

By letter of August 20, 1895, your office transmitted additional papers
in the case, reporting that the same were not on file when the case was
decided on October 24, 1894. These papers show that on March 28,
1894, Bronniche and. Christenson again presented applications to make
entries for the tracts originally applied for by them, alleging settlement
and occupancy since 1873 and 1874, respectively. The Hastings and
Dakota Railway Company filed protests executed April 11, 1894, (date
of filing not shown) against the allowance of entries by the applicants.
January 29, 1895, Bronniche was allowed to make homestead entry,
and on February 14, 1895, Christenson was allowed to make additional
homestead entry.

The company's appeal, transmitted by your office February 11, 1895,
assigns error in substance.

1. In passing upon the case in the absence of notice to the company
of said homestead applications.

2. In not holding that it was necessary for the applicants to reside
on the land on October 29, 1891, the date of the company's selection

It does not appear from the record whether the company was notified
of the. applications presented by Bronniche and Christenson August 6,
1892, and March 28, 1894. However, by filing protests,.executed April
11, 1894, against the allowance of entries by Bronniche and Christen-
son, it waived notice of the applications.

It was not necessary for Bronniche and Christenson to reside on the
land at the date of the company's selection. That they were in posses-
sion of and cultivating the land October 29, 1891, it is not denied by
the company. They were therefore entitled to the right of entry, and
their entries, although irregularly allowed January 29, 1895, and Feb-
ruary 14, 1895, respectively, will be permitted to stand.

The decision of your office holding for cancellation the company's
selections of the tracts in controversy is affirmed.

PRE-EMPTION-SETTLEMATENT RIGHTS-rNSURVEYED LAND.

BENNETT . NUCKOLLS.

As between two settlers on the same tract prior to survey, one of whom is qualified,
and the other disqualified by reason of minority, the existing adverse right of
the former precludes the claim of the latter on attaining his majority, as against
the right of said qualified settler.

The administrator of a deceased settler, who dies prior to the survey of the land
settled upon, is authorized, after survey, to file a pre-emption declaratory state-
ment for such land and perfect title thereto.

'Secretary Smith to the Commissioner of the Generali Land Office, arch
6, 1896. (W. M. W.)

I have considered the case of Joseph F. Bennett, administrator of
the estate of George W. Sagers, deceased, against George H. Nuckolls,
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involving the NE. 1 of the SE. i of Sec. 20, and the NW. A of the SW.
4of Sec. 21, T. 7 S., R. 92 W., 6th P. M., Glenwood Springs land dis-
trict, Colorado.

On May 8, 1889, the approved township plat of the survey of town-
ship 7 S., range 92 W., 6th P. M., was filed in the local land office, and,
on that day the pre-emption declaratory statements of the parties
hereto were presented for filing, and on June 20, 1889, were filed.
Nuckoll's statement covered the W. j of the SW. of Sec. 21, and the
E. j of the SE. of Sec. 20, in said township, and alleged settlement
on January 14, 1889.

Bennett, as administrator of the estate of GeorgeW. Sagers, filed his
declaratory statement on behalf of the estate of Sagers covering the
NW. j of the SW. i of Sec. 21, the NE. I of the SE. i and the S. 4- of
the NE. of Sec. 20 of said township, alleging settlement September 1.,
1884.

Nuckolls gave notice that he would make final proof on September
30, 1889, and on that day Bennett filed an affidavit of contest, alleging
among other things, priority of settlement on the land .in dispute by
Sagers; failure to improve or~cultivate the same; that Nuckolls

is not competent or qualified, and should not he permitted to enter said land or any
portion thereof, and especially as against this contestant, said Geo. W. Sagers being
the prior appropriator, occupant and claimant of the north 80 acres of the land which.
contestee seeks now to enter.

A hearing was ordered by the local officers, at which the parties
appeared, and on motion of Nuckolls the contest was dismissed. Ben-
nett appealed to your office, which, on the 27th day of May, 1892,
reversed the order dismissing the case, and remanded it for hear-
ing. The hearing was had, and the local officers recommended that
Nuckolls' final.proof be accepted and the contest dismissed.

Bennett appealed, and on December 4, 1893, your office reversed the
judgment of the local officers and awarded the land involved to
B ennett.

Nuckolls brings the case here on appeal from said decision.
The evidence shows that in 1884 the father of Nuckolls bought from

a former occupant the possessory right to the land in controversy; that
this, with other lands amounting in all to over 1,000 acres, was used as
a cattle and horse grazing ranch by the firm of Reef and Nuckolls; that
both of the Nuckollses were members of the firm of Reef and Nuckolls;
that at the time of this purchase, and up to January 14, 1889, the
defendant was a minor and was not the head of a family. The firm of
Reef and Nuckolls inclosed with a fence and natural obstacles the land
involved, together with other lands, aggregating about 1,000 acres,
There was a log house on the ranch about eighteen by forty, and this
was used by the defendant and many of the employees of the firm of.
Reef and Nuckolls. Nuckolls in his final proof claims this house and
other improvements made by the firm of Reef and Nuckolls on the land
involved as-follows: a log house eighteen by forty, valued at.$300 a
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mile of fencing, $200; three orrals, $200; two barns, $100; a cellar,
$25; an irrigating ditch, $400; twenty acres' plowing, $75; about sev-
enty-five acres of clearing, $100; cropped to grain and grass from
seventy-five to one hundred acres. These improvements were all paid
for by the firm of Reef ad Nuckolls, but the defendant testified that
he paid said firm for them by services rendered for that irm. He also
testified that he settled and occupied the tract for his own use and
benefit; that it was just held by his father, by Henry Roach and his
cousin William Nuckolls for the defendant. It appears that in a dis-
pute between William Nuckolls and Sagers over the possession of the
tract involved, on the 7th day of September, 1888, said Nuckolls shot
and killed Sagers. After this killing William iNuckolls abandoned the
land. Sagers was at one time-an employee of Reef and A\uckolls, and
while so employed asserted a settlement claim to one hundred and
sixty acres of land within their inclosure, hereinbefore referred toi and
in 1885 or 1886 had a cabin on it which he claimed as his home. In
1887, Sageus built a two-room log house on the land in controversy,
and also moved his cabin to said land, and afterwards used it or a
stable. Sagers continued to live o and improve the tract until his
death, and his.widow resided on it thereafter and was resfding on it at
the date of the hearing. Sagers was qualified to make pre-emption
entry at the time he settled on the land and at the time of his death.

The principal specifications of error assigned by appellant relate to
the holding in your office decision respecting the disqualification of
Nuckolls as a pre-emptor by reason of his minority, as against Sagers'
settlement. It is also claimed that an adverse claim can not be acquired
prior to the filing of the approved township plat, and that the filing
by Nuckolls of his declaratory statement on the day of the filing of
said plat gave him an unquestionable prior and superior right to the
land, inasmuch as he was at that time qualified to enter land under the
pre-emption law.

Section 2259 of the Revised Statutes prescribes the qualifications of
persons who may enter, nder the pre-emption laws, public lands, as
follows:

Every person, being the head of a family, or widow, or single person, over the age
of twenty-one years, and a citizen of the United States, or having filed a declara-
tion of intention to become such, as required by the naturalization laws, who has
made, or hereafter makes settlement in person on public lands subject to pre-
emption, etc.

Section 2266 of the Revised Statutes expressly recognizes settlements
on the unsurveyed public lands made by qualified pre-emptors and pro-
tects all such for the period of three months from the date of the
receipt at the district land office of the approved plat of the township
embracing their pre-emption settlement.

This case presents the claims of two settlers for the same land at the
same time, each based on actual settlement; one of them being qual-
ified to enter the land, and the other disqualified to make such entry.
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In James F. Bright, 6 L. D., 602, the Department held that though
a filing made by a pre-emptor under disability of infancy is invalid,
such invalidity is cured by the attainment of majority prior to the
inception of an adverse claim.

In Florida Railway and Navigation Company v. Williams, 14 L. D.,
288, in construing a relinquishment made in favor of " actual bona fide
settlers," it was held that such relinquishment does not extend to one
who was at the date of the relinquishment not a qualified settler by
reason of being a minor, and not the head of a family. In the opinion
Secretary Noble said:

No discussion, it seems to mne, is necessary to show that "an actual bona fide set-
tler" must be one capable of acquiring title froi the government-that is, he must
be qualified to make settlement and entry under some one of the land laws. A
minor, not the head of a family, equally with an alien, is disqualified to mlake set-
tlement, filing, or entry, or to initiate any rights under the land laws, and the set-
tlement, occupation, and improvement of one so disqualified will not except the
land settled upon from the operation of a grant to a railroad. Central Pacific R. R.
Co. v. Taylor, 11 L. D., 354; Same v. Booth, id., 89; Titamore v. Southern Pacific
E. R. Co., 10L. D., 463.

In Bomgardner v. Klittleman, 17 L. D., 207, the Department held,
that the infancy of a pre-emptor at date of filing declaratory statement
will not defeat the pre-emptive right, if the pre-emptor attains the
requisite age prior to the intervention of any adverse claim, and good
faith is otherwise shown. Numerous decisions of the Department to
the same effect might be cited in cases where the claimants were aliens.
The rule is uniform and unbroken that in all cases of settlement or
filing when the claimant is disqualified he can acquire no right by either
until after the disqualification is removed; if during the time the dis-
ability exists a claim, whether by settlement or filing, is initiated by a
competent claimant to the land claimed by the person disqualified, the
initiation of such claim defeats the right of the disqualified claimant.
In other words, if any adverse claim intervenes as against the settle-
ment or filing of one disqualified to make entry of public lands, it
operates to defeat the right of such disqualified person to the land
involved as against such adverse claim, for the reason that such dis-
qualified person can have no clain to the land until the disqualifica-
tion is removed. It follows that Nuckolls' occupancy and cultivation
of the land involved during the time of his minority did not invest him
with any right to it under the pre emption law as against the settle-
ment, residence and improvement of the land by Sagers or his admin-
istrator under said law.

The claim is made that no rights of the parties could attach to the
land in question under their settlements until the filing of the plat of
the survey in the local land office, and .as Nuckolls had at that time
attained his majority, the land should be awarded to him as the first
settler. In support of this contefition, the case of Lord v. Perrin, 8
L. D., 536, is relied on. The facts in that case are very different from
the facts in the case at bar. In that case the plat was approved in
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December, 1884, and filed in the local office in January, 1885. Perrin
was a foreigner by birth, and on November 3, 1894, declared his inten-
tion to become a citizen of the United States. Both Perrin and Lord
had improvements on the tract in controversy; each of the parties
acquiesced in the possession of the other before and after the plat of
the survey was filed in the local office. Lord acquiesced and recognized
by his acts the right of Perrin, while he was disqualified as well after
he became qualified to make entry of the land. He even made out
Perrin's declaratory statement, and sent it to the local land office after
the township plat was filed, and received pay from Perrin for so doing.
The facts in this case are totally different. Sagers did not in any way
recognize Nuckolls' right to any part of the land involved, either before
or after he attained his majority.

The case of Buxton v. Travers, 130 U. S., 232, cited by Secretary
Noble in support of his decision in Perrin v. Lord, slpra, and relied on
by counsel in this case as supporting his contention, utterly fails to sus-
tain such contention. The questions decided in that case are aptly
covered by the syllabus, as follows:

- No portion of the public domain, unless it be in special cases, ot affecting the
general rule, is open to sale until it has been surveyed, and an approved pslat of the
township embracing the land has been returned to the local land office.

A settler upon public land, i advance of the public surveys, acquires no estate in
the land which he can devise by will, or which, in case of his death intestate, will
pass to his heirs at law, until, within the specified time after the surveys and the
return of the township plat, he files a declaratory statement such as is required when
the surveys have preceded settlement, and performs the other acts prescribed by law.

In this case there is no question as to when the land involved became
open to sale, nor is there any question as to whether the parties acquired
such an estate in this land as could lawfully be devised by will or would
pass to their heirs at law in case of death intestate of the parties. But
the question is, whether a person qualified to enter public land under
the pre-emption law could acquire a right to make such entry by his
settlement, residence, improvement and cultivation on such land as
against the settlement, residence, etc., of one who was not qualified to
enter public land under said law.

The assignments of error in appellant's appeal seem to raise the ques-
tion as to whether an administrator of a deceased settler, who dies
prior to the survey of the land settled on, is authorized to file a pre-
emption declaratory statement for the land settled on and make final
'proof in such a claim.

Without stopping to inquire whether this question properly arises in
the record of this case as it now stands, it is sufficient to say that the
Department has settled this very question adverse to the contention of
appellant. See Harbin v. Skelley (16 L. D., 161); and the same rule has
been held to apply under the homestead law. See Patton v. George
(20 L. D., 533).

Your office held that the qualified settler could acquire a right to
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enter by reason of settlement, etc., as against a disqualified settler, and
I concur i such holding. The decision appealed from is accordingly
affirmed.

HOM EESTEAD ENTRY-WIDOW-ARRIAGE.

MACMARTIN V. SPORTSMAN.

On the submission of homestead final proof by a woman, claiming as the widow of
a homesteader, the validity of her marriage to the decedent will not be ques-
tioned by the Department, at the instance of a protestant, in the absence of
proper judicial proceedings to annul the said marriage;

Secretary Smith to the Conissioner of the General Land Office, March 6,
1896. (E. B.)

The record in this case shows that Rebecca H. Sportsman as widow
of Andrew A. Sportsman who died March 11, 1894, made final proof
and received final homestead certificate No. 1170, February 8, 1895, for
the S. section 28 T. 12 N. R. 2 W. Oklahoma City, Oklahoma, for
which the latter made homestead entry No. 273, December 20, 1890.
Several affidavits of contest filed against the entry were duly dismissed
at the instance of the parties making the same, or by reason of default,
prior to the issuing of the said final certificate. One Mary Sportsman
had filed a protest against the entry alleging herself to be the legal
widow of the entryman by a former marriage, but she subsequently and
prior to the making of final proof dismissed her protest and filed 'a
relinquishment to the United States of all interest in the land.

An affidavit of contest directed against the right of said Mary Sports-
man, only, as alleged widow inder said entry, and alleging failure on
her part only to cultivate, improve and reside upon the land as required
by law was filed by Daniel F. MacMartin, September 12, 1894. This
affidavit having ceased to be of any force by reason of the said relin-
quishment of Mary Sportsman, was dismissed at the instance. of Mac-
Martin, February 15, 1895. April 8, 1895, under permission previously
given by your office, MacMartin filed an application to be allowed to
contest the entry, alleging that Rebecca H. Sportsman is not the legal
widow of Andrew A. Sportsman, the deceased entryman, and therefore
was not entitled to mak6 final proof and to receive the final certificate
for the land.

August 8, 1895, your office, rejected MacMartin's said application,
finding, in addition to the facts as to said Mary Sportsman's relinquish-
ment, the dismissal of MacMartin's affidavit to contest, and the issuance
of final certificate to Rebecca H. Sportsman, as heieinbefore given, that
the marriage of said Andrew A. Sportsman and Rebecea R. Sportsman,
November 29, 1891, was shown by record evidence, and, in its decision
your office also further stated:

There is no disposition on the part of this (your) office to enter upon an investiga-
tion of the question whether or not the entryman's marriage with Rebecca was a
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lawful one. She was the wife of the entryman, de.facto, married under license regu-
larly issued, and the validity of this marriage cannot be attacked in any proceeding
before this (your) office. From the decision of your office MacMartin appeals.

He appears simply as a protestant in this case. The alleged widow,
Mary Sportsman, is asserting no right nor interest Lnder said entry,
but, on the contrary, has made express relinquishment of all claim
thereunder, or to the land itself. Duly certified copies of the marriage
license and certificate show that such license issued in Oklahoma
county, Oklahoma Territory, November 27, 1891, and that the marriage
ceremony between Rebecca and the deceased entryman was celebrated
in the same county two days later. On the other hand no evidence of
a subsisting marriage at the last mentioned date between the said
entryman and Mary Sportsman has been filed.

The case is between the government and Rebecca H. Sportsman
alone. On the face of the record she was clearly the defacto wife of the
entryman from the date of her marriage up to the death of the latter,
and is now his widow. The laws of Oklahoma limit the institution of
proceedings to annul a marriage, on the ground alleged in this case, to
the parties themselves during the lifetime of both, or to the former wife
(Statutes of Oklahoma, 1890, sections 3371 and 3372). In the absence
of proper proceedings there the Department will ot question the
validity of this marriage at the istance of the protestant MacMartin.
The decision of your office is affirmed.

RAILROAD GRAS9T-ACTS OF APRIL 21, 18TO, AND J.TNE 15, 1880.

NORTHERN PACIFIC R. R. CO. . COBE RLY.

The right of a railroad company acquired by definite location is not such an inter-
vening adverse cain, as will defeat the right of purchase conferred by section 2,
act of June 15, 1880.

The exercise of the right of purchase conferred by section 2, act of June 1, 1880, is
a compliance with law that brings the homestead entry within the intent and
meaning of section , act of April 21, 1876.

A homestead entry made prior to receipt of notice of wvithdrawal on general route,
and canceled prior to definite location, for failure to submit final proof within
the statutory period, but subsequently perfected under section 2, act of June 15,
1880, is within the confirmatory provisions of section 1, act of April 21, 1876.

Secretary Sinitht to the Commoissioner of the General Land Ofce, March

6, 1896. (F.W. C.)

I have considered the appeal by the Northern Pacific Railroad Coin-
pany from your office decision of January 26,1891, holding for approval
for patent the cash entry of Lucy A. Coberly, covering the SE. I of the
SW. and SW. of the SE. -, Sec. 13, T. 10 N., R. 18 W., Helena land
district, Montana.
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This land is within the limits of the withdrawal upon the map of
general route of the main line of said road, filed February 21, 1872, an
as shown by the map of definite location filed July 3, 1882, it fell within
the primary or granted limits.

Prior to the receipt of the order of withdrawal upon the map of genl-
eral route at the local office, to wit, on May 3,1872, Lucy A. Coberly
made homestead entry of this land, which entry was canceled by your
office September 11, 1879, for failure to submit final proof within the
period required by law.

On July 24, 1883, however, she was permitted to make purchase of
this land under the provisions of See. 2 of the act of June 15, 1880
(21 Stat., 237).

The first section of the act of April 21, 1876 (19 Stat., 35), provides:

That all pre-emption and homestead entries, or entries in compliance with any law
of the United States, of the public lands, made in good faith, by actual settlers, upon
tracts of land of not more than one hundred and sixty acres each, within the limits
of any land-grant, prior to the time when notice of the withdrawal of the lands
embraced in such grant was received at the local land-office of the district in which
such lands are situated, or after their restoration to market by order of the General
Land Office, and where the pre-emption and homestead laws have been complied
with, and proper proofs thereof have been made by the parties holding such tracts
or parcels, they shall be confirmed, and patents for the same shall issue to the parties
entitled thereto.

It is clear that the facts relative to the entry under consideration
meet the conditions necessary to confirmation under said section, pro-
vided the entryman has shown compliance with law. While it is
true that her entry was canceled in 1879, for failure to submit proof
within the statutory period, yet there can be no question but that upon
the passage of the act of June 15, 1880, she might have been permitted
to have purchased the entry under the provision of section two of said
act, which is as follows:

That persons who have heretofore nuder any of the homestead laws entered lands
properly subject to such entry, or persons to whom the right of those having so
entered for homesteads, may have been attempted to be transferred by bona fide
instrument in writing, may entitle themselves to lands by paying the government
price therefor, and in no case less than one dollar and twenty-five cents per acre,
and the amount heretofore paid the government upon said lands shall be taken as
part payment of said price: Provided, This shall in no wise interfere with the rights
or claims of others who may have subsequently entered such lands under the home'
stead laws.

Prior to her application to purchase in 1883, to wit, in July, 1882,
the company filed its map of definite location opposite this land. The
only question therefore for consideration is as to whether the right of
purchase existing in claimant, not having, been asserted prior to the
definite location of the road, was thereby defeated.

It will be noticed that the right of purchase is granted conditioned
only that this "shall in no wise interfere with the rights or claims of
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others who may have subsequently entered such lands under the home-
stead laws."

There can be no question but that completing entry under this pro-
vision of the statute is a due compliance with law within the meaning
of the act of April 21,1876, sujpra, and as the only exception to the
right of purchase granted by said. section two of the act of June 15,
1880,. is in favor of those subsequently entering the land under the
homestead laws, I am clearly of the opinion that the fact that the right
of purchase granted by said section was not asserted until after the
definite location of the road, can not inure to the benefit of the com-
pany; in other words, that the company can not claim the benefit of
the exception intended to be granted by the statute only in favor of
subsequent homestead settlers.

I must, therefore, hold that the exercise of the right of purchase
Lnder the act of June 15, 1880, is a compliance with the law within the
meaning of the act of April 21, 1876, and that the entry in question
was confirmed thereby and that patent should be issued under the act
of 1876 in favor of laimant as therein directed.

Your office decision is therefore affirmed.

HOMESTEAD CONTEST-FORCIBLE ENTRY-SETTLEMENT RIGHTS.

TuSTIN v. ADAMS.

No settlement right is acquired by forcible entry pon land legally occupied by
another claimant.

The right of entry will not be accorded to a homestead applicant who, with full
notice of the prior equities of an adverse claimant, fraudulently seeks to secure
title through legal technicalities.

Secretary Sinth to the Commissioner of the General Land Office ,afarch
6, 1896. (W. A. E.)

The tract here involved, viz: the NW. i of See. 31, T. 13 N., R. 19 E.,
North Yakima, Washington, land district, is within the primary limits
of the grant to the Northern Pacific Railroad Company, branch line,
the withdrawal for the benefit of which became effective July 11, 1879.
Map of definite location was filed May 24, 1884.

On November 11, 1876, one Sampson Chambers filed pre-emption
declaratory stateineht for said tract, but, as appears froi his own affi-
davit submitted with this contest, never resided upon or improved it
during the existence of his filing.

In 1880, J. M. Adams, who was at that time receiver of the land office
at North Yakima, took possession of the tract, and began fencing, irri-
gating, and otherwise improving it. Supposing, under the rulings of
the Department at that time, that it was railroad land, he filed with the
Northern Pacific Railroad Company his application to purchase said
tract when the company should have acquired title thereto, and on



DECISIONS RELATING TO THE PUBLIC LANDS. 267

Juue 22j 1881, he received from the general land agent of said company
a card acknowledging the receipt of his application.

In the spring of 1884, Joshua L. Tustin built a small house on one
corner of the tract, and on March 21, 1884, he filed his homestead appli-
cation for the land. This application was rejected for the reason that:

It does not appear or is not shown that the tract was occupied bona fide at the
date of withdrawal of Jane 11, 1879, for the benefit of the branch line of the North-
ern Pacific Railroad.

Tustin appealed, and a hearing was ordered by your office to deter-
mine the status of the tract. At this hearing, which was held on May
7, 1884, Adams was allowed to intervene. The record of the evidence
submitted at said hearing remained in the local office unacted upon
until September 20, 1888, when it was sent up with the report that the
case had been dismissed at the request of all parties, Tustin having
filed a dismissal of his contest on September 7, 1888.

July 30, 1889, Adams, who had become register of the land office at
Spokane, Washington, filed his timber culture application for said
tract. This application was withdrawn by his attorney on September
21, 1889, and on the same day the tract was listed by the Northern
Pacific Railroad Company.

December 13, 1889, Mrs. Francis M. Tustin applied to enter this tract
as a homestead, alleging in an affidavit filed with her application that
she was the wife of Joshua L. Tustin, and that she had been deserted
by him on December 6, 1889. Said application was.rejected on account'
of the railroad selection, and Mrs. Tustin appealed.

February 19, 1890, Adams applied to have his timber culture appli-
cation reinstated, on the ground that it had been withdrawn without
his authority. This being denied, he appealed.

March 31, 1890, your office held the selection of the railroad company
for cancellation, and rejected Adams's timber cultare application, for
the reason that he was a public land officer at the time said application
was filed. Mrs. Tustin's application was not passed upon.

The railroad company appealed. Adams did not appeal, but on
April 18, 1890, he applied to enter this tract nder the homestead law
(his term as register of the Spokane land office having expired March 4,.
1890), and filed a number of affidavits in support of his claim. This
application and the accompanying affidavits were transmitted for con-
sideration with the pending appeal of the company.

About December 1, 1890, Adams died, and on December 23d, follow-
ing, his widow, Mrs. Phoebe D. Adams, applied-to make homestead
entry of the tract in question. Said application was rejected on account
of the pendency of the railroad company's appeal and the prior applica-
tion of Mrs. Tustin, and from this action Mrs. Adams appealed. She
also filed motion for leave to intervene in the contest between Mrs..
Tustin and the railroad company, and this motion, together with all
other papers filed by her, was forwarded to the Department.
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January 21, 1892, the Department affirmed your office decision in so
far as it held the railroad company's selection for cancellation, and
returned the respective appeals of Mrs. Tustin and Mrs. Adams to be
considered by your office.

By letter of April 19, 1892, your office held that both in law and
equity Mrs. Adams had the better claim to the tract, and awarded the
right of entry to her.

Mrs. Tustin appealed, and on July 7, 1893, a hearing was ordered by
the Department to determine more clearly the respective rights of the
parties.

In accordance with said instructions a hearing was had before the
register and receiver at North Yakima, beginning June 25, 1894.

September 19, 1894, the local officers rendered their decision in favor
of Mrs. Adams, and on appeal by Mrs. Tustin your office, by letter of
April 26, 1895, affirmed their action.

Mrs. Tustin's further appeal brings the case again before the Depart-
mnent.

The evidence shows that from the time J. M. Adams took possession
of this tract in 1880 up to the date of his death he was constantly
improving it; that he brought water several miles to irrigate it; that at
the time of his death, practically the whole tract was irrigated and
under cultivation; and that lie had thereon a good dwelling house and
several outhouses. Since his death his wife and children have con-
tinued to reside on the land.

In 1888,' Adams, in order to settle the dispute between himself and
Joshua'L. Tustin paid Tustin $540 to relinquish his contest, abandon
all claim he might have to the tract, and change his residence. There
is a conflict of testimony as to whether Mrs. Tustin was cognizant of
this agreement (though a preponderance of the evidence shows that
she was), but that question is immaterial, as during the time that Mr.
and Mrs. Tustin lived together in the marriage relation he alone had
the right to make homestead entry, and consequently his acts in regard
to this land bound her. About the last of May or first of June, 1889,
Tustin and his wife moved to the Big Bead country, one hundred and
fifty miles distant, where Tustin filed pre-emption declaratory statement
for a certain tract in Douglas county, Washington. They camped on
this pre-emption tract in the Big Bend country for two days, and then
went to the home of Mrs. Tustin's mother, adjoining the land in con-
troversy, where they remained three weeks. At the expiration of that
tinle, they again took up their residence in the house they had formerly
occupied on the tract in dispute, the same house that Tustin had sold
to Adams only a short time before. The testimony is conflicting as to
whether or not they made a forcible entry on the land at this time. A
preponderance of the evidence shows, however, that at the time the
'Tustins made their original settlement in 1884, Adams had all the tract
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enclosed with a wire fence, except one corner down under a hill; that
Tustin built his house on that unenclosed corner; that afterwardsAdams
extended his fence entirely around the tract and Tustin made an open-
ing therein for entrance and exit; that after Tustin and his wife left in
the spring of 1889 Adams had the opening closed; and that when the
Tustins returned to the land they broke the fence to get in. December
6, 1889, Joshua L. Tustin left, and three days later Mrs. Tustin made
out her homestead application as a deserted wife, filing the same on
December 13, 1889. A decree of divorce was granted Mrs. Tustin on
July 13 1891

No improvements have been placed on the land by Mrs. Tustin since
her returnfrom the Big Bend country. Inthe'fall of 1890 she attempted
to have some plowing done, but was restrained by injunction.

It is claimed on behalf of Mrs. Tustin that as J. M. Adams was a
public land officer almost continuously from July 8, 1880, to March 4,
1890, his occupation of this tract was illegal, and therefore no bar to
the settlement of the Tustins.

In the circular of November 7, 1879, relative to the adjustment of
railroad grants, the following language was used:

A pre-emption claim which may have existed to a tract of land at the time of the
attachment of a railroad grant, if subsequently abandoned and not consummated,
even though in all respects legal and bona fide, will not operate to defeat the grant,
it being held that upon the failure of sch claim the land covered thereby inuresto
the grant as of the date when such grant becomes effective.

Again, in the case of Freeman v. Texas & Pacific Railway Company;
2 L. P., 550, it was held that the burden of proof rests upon a party
applying to make a pre-emption'filing for land within the limits of a
withdrawal for a railroad grant covered by pre-emption filings at the
date of the grant and of the withdrawal to show affirmatively that at
said dates a valid subsisting adverse right had attached to the premsies.

This was the ruling of the Department down to the date of the deci-
sion in the case of Malone v. Union Pacific Railroad Company, 7 L. D.,
13, when it was held that the existence of a prima facie valid pre-
emption filing, at the date when the right of the road attached, excepts
the land covered thereby from the operation 6f the grant.

Adams took possession of the tract under the old ruling of the
Department, and applied to purchase from the railroad company. At
the time the decision in the Malone case was rendered he had already
spent' a considerable sum in improving the land. When it became
apparent under the changed ruling of the Department that this tract
would be held to be excepted from the grant to the Northern Pacific
Railroad Company, Adams filed his timber culture application for the
land. He was at that time register of the Spokane land office, and
under the existing rulings of the Department a register might make
timber culture entry in a district other than the one in which he was
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located. The instructions of August 28, 1883 (2 L. D., 313), to the
register and receiver at Fargo, North Dakota, read as follows:

I am in receipt of the receivers letter of July 7,1883, in which the following ques-
tion is submitted to this office:

"Is it admissible for a register or receiver or special agent or clerk to make a
timber culture entry in a district other than the one in which he is located?"'

I reply that I think such entry, excepting as to special agents, is admissible.

This circular was quoted and approved in the Lock; Lode case 6
L. D., 105.

The ruling thus made remained in force until February 3, 1890, when.
it was held in the case of Herbert McMicken et al., 10 L. D., 97, that
the disqualification to enter public lands contained in section 452 of
the Revised Statutes of the United States extends to officers, clerks,
and employees in any of the branches of the public service under the
control and supervision of the Commissioner of the General and
Office in the discharge of his duties relating to the survey and sale of
the public lands.

March 31, 1890, your office rejected Adams's timber culture applica-
tion under the McMicken case, and on April 18, 1890, he filed home-
stead application for the land, his term as register of the Spokane
land office having expired March 4, 1890.

In the case of Mary R. Leonard, 9 L. D., 189, it was said:

In its practical administration, the law must be held to e what. for the time
being it is construed to be by the tribunals lawfully constituted for that purpose.
... All that can be required of the citizen by any just government is,
that he conform to the law as at the time expounded by its courts or other tribunals
invested by it with such authority.

See also Ohio Life and Trust Company v. Debolt, 16 How., 432; and
Gelpcke v. City of Dubuque, 1 Wall., 206.

It follows then that Adams's occupancy of this tract was a legal
occupancy, and that the Tustins gained no settlement rights by their
forcible entry on the land in 1889 (their settlement of 1884 having been
abandoned when they moved to the Big Bend country). Atherton v.
Fowler,96 U. S., 513. Mrs. Tustin's claimi must accordingly rest entirely
on her homestead application.

The claim of the Northern Pacific Railroad Company to this tract
was not finally disposed of until January 21, 1892, and. at that time
the homestead applications of both Mrs. Tustin and Mrs. Adams were
pending, Mrs. Tustin's being the prior one. Other things being equal,
priority of date would give priority of right, but the surrounding cir-
cumstances may be properly considered in the effort to arrive at a just
conclusion.

The history of this case shows a struggle for years on the part of
Joshua L. Tustin and his wife to get possession through legal techni-
calities of a tract which has been irrigated and improved by the labor
and money of another. It is not a contest between two innocent set-
tlers who have accidentally gotten upon the same quarter section, but
a deliberate attempt by one party to profit at the expense of the other.
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It is a fundamental principle that good faith must characterize every
attempt to acquire title to public lands of the United States. The
Department will not willingly lend itself to the furtherance of fraudu-
lent designs. Thus, in the case of Caldwell v. Carden 4 L. D., 306, it
was held that as the settlement, residence, and cultivation of the home-
steader were made with due notice of the bona fide claim and occupancy
of another, no rights were acquired thereby, and the entry was ordered
to be canceled. See also Turner v. Bumgardner S IL. D., 377.

All the equities in the present case are with MArs. Adams. Your
office decision awarding to her the right to perfect entry and rejecting
Mrs. Tustin's application is accordingly affirmed.

WAGON ROAD GRANT-LISTED LANDS-TERMINAI, LIMITS.

DUNCAN ET AL. v. THE DALLES MILITARY WAGON ROAD COMPANY.

An incomplete list of lands claimed by a wagon road company, and filed by it for the
information of the local officers, who at such time were not in possession of a
diagram showing the limits of the grant, is not a waiver of the company's right
to lands omitted therefrom, as a list filed for such purpose is not a requirement
of the grant.

The terminal limits of a grant are ascertained by drawing a line through the termi-
nus of the road at right angles to the general direction of the last section of the
road.

Secretary Smith to the Commissioner of the General Land Office, Jlfarch
7, 1896. (J. A.)

On August 4,1894, your office held for cancellation certain entries in
T. 20 S., R. 47 E., W. M., Bnrns, Oregon, land district, for the reason
that they were improperly allowed, as the tracts covered by them are
within the primary limits of the grant of February 25, 1867 (14 Stat.,
409) for The Dalles Military Wagon Road Company, and were with-
drawn December 14, 1871. The action of your office was taken on said
company's application forwarded by the local officers May 15, 1894, to
list lots Nos. 1, 2, 3 and 4 of section 5, and all of sections 7 and 19, of
said township and range.

By letter of February 8, 1895, your office forwarded the appeals of
James M. Duncan, William T. Jones, and Frank M. Vines firom said
decision, and on March 5, 1895, your office forwarded an argument filed
in behalf of the appellant Jones.

The following entries made by appellants are involved in this case:
Homestead entry made by James M. Duncan January 15, 1893, for the
W. J NE. , SE. NE. and lot 1 of section 7; HRomestead entry made
by William T. Jones December 30, 1893, for the NW. J of section 7, and
desert land entry made by him January 15, 1894, for the NW. J SW. 4
and lot 5 of section 7; and desert land entry made by Frank M. Vines
January 16, 1894, for lots 2, 3 and 4, of section 7 T. 20 S., R. .47 E.
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The appellants contend:
1. That the company has waived its right to the land because on July

29, 1890, it filed for the guidance of the local officers a list of lands
claimed by it, in which list no lands east of range 45 were designated.

2. That a part of the tracts involved in this case are east of the east-
ern terminus of the company's road and therefore do not fall within
the limits of the grant.

The company filed a list of lands claimed by it, in the local office on
July 29, 1890, for the purpose of giving information to the local officers,
who, at that time. had no copy of the diagram showing the limits of
the grant. This list was incomplete, but the company was not required
to file the same, and waived no rights by its action.

The plat of survey in your office of T. 20, R. 47 E., shows that the
terminus of the road is at the ferry landing on the west bank of the
Snake River in the NW. 1 NE. - of Sec. 19. The tracts in question fall
west of a line drawn through that point at right angles to the general
direction of the last ten miles (the length of a section under the com-
pany's grant) of the road, and are therefore within the limits of the
grant. See Daily v. Marquette, Houghton and Ontonagon R. R. Co.
et al., 19 L. D., 148. The decision appealed from is accordingly affirmed.

With his argument Jones filed an affidavit alleging that the E. v
NW. and SW. NW. of section 7, included i his homestead entry,
and lot 5 of section 7, included in his desert land entry, were settled
upon and occupied by bona fide qualified settlers intending to acquire
title to the same from the government, from 1867 to 1883, and were
excepted from the grant of the company. He therefore prays that in
the event of an adverse decision on his appeal a hearing be ordered to
allow him to prove his allegations.

This affidavit is herewith returned, for proper action by your office.

PRACTICE-A1PPE-A-ATTOiNEY.

SAMUEL . BAXTER.

An appeal, taken by an attorney not authorized to practice in the Land Departmenty
will not be entertained.

Secretary Snith to the Commissioner of the General Land Office, March
7, 1896. (R. F. H.)

December 22, 1894, I. H. Lookabaugh, Hobbs & Kane as attorneys
for Samuel H. Baxter, filed an appeal from your office decision of Octo-
ber 10, 1894, denying his application to amend his homestead entry
No. 11628, made January 12, 1894, for the N. j of SE. i, SW. SE. I and
SE. 14 of SW. , Sec. 29, T. 16 N., R. 10 W., to embrace in lieu thereof
the NE. 1 of Sec. 5, T. 15 N., of R. 13 W., Kingfisher land district,
Oklahoma.

It appears from the records of your office that said attorneys are not
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authorized to practice in the Land Department, and the files of. the
case show that said attorneys and claimant were'-duly notified thereof
by registered letters, which were received by both attorneys and client,
October 10, 1894; and February 5, 1895, respectively, since which time
no action' in the case has been taken on the part of either.

In view of the foregoing facts, the appeal was irregular and unadt-
thorized, and the same is accordingly dismissed.

RAILROAD GRANT-INDEMNITY SELECTION.

SOUTH AND NORTH ALABAMA R. R. Co. V. HALL..

The status of indemnity lands at the date of selection, not definite location of the
road, determines the right of the company thereto.

Secretary Smith to the Commissioner of the General Land Office, March,
(J. I. H.) 7, 1896. . "(J. L.)

This case involves the E. * of the SW. I of section 19, T. 20 N., R. 15
E., Montgomery land district, Alabama.

On November 6, 1889, Robert G. Hall made homestead entry No.23J80
of said tract. On December 6, 1881, the South and North Alabama Rail-
road Company per list No. 1, made indemnity selection of said tract;
claiming under the grant to the State of Alabama made by the act of
June 3, 1856 (11 Stat., 17), and renewed for the benefit of the.South and
North Alabama Railroad Company by the act of March 3, 1871 (16
Stat., 580). The line of said company's railroad opposite said- tract
was definitely fixed on June 26,1871, by the filing of the map of defi-
nite location; and the land in question was within the fifteen mile indem-
nity limits ascertained by said' map. At that time said tract was cov-
ered by one William D.- Morgan's homestead entry No. 1854 made
September 16, 1869. Said entry remained of record until February 27,
1879, when it was canceled on account of failure to make final proof.

On January 22, 1895, your office upon the foregoing facts, decided
that said land did not pass under the grant, and held for cancellation
the company's selection of said tract.

The company has appealed to this Department.
Your office erred in not distinguishing the difference between lands

within primary limits, title to which vests on the filing of the map of
definite location under the grant and, as of the date thereof, and lands.
within indemnity limits, title to which can be claimed only by selec-
tion, and acquired only by the approval of the Secretary of the Interior.'
The tract in question was part of the public domain open to settlement
and entry on December 6, 1881, when the company selected it by list
No. 1. ' The filing of said selection segregated the tract, and Hall's
homestead entry thereof on November 6, 1889, was erroneously allowed.

Your office decision is hereby, reversed. The company's selection
will be approved. And Hall's entry will be canceled.

10332-voL 22 18
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MINING CLAIM-ADVERSE CLAIM-fJUDICIAL PROCEEDINGS.

SCOTT . MALONEY.

The obligation of al adverse claimant to begin judicial proceedings within the statu-
tory period is not Suspended by favorable action taken oi a, motion to dismiss the
adverse claim, and appeal therefrom.

,Secretary Smith to t Comienislioner of the General Land Office, March

7, 1896. : (E. B.)

Against the application of Richard M. Maloney for patent for the
American Express No. 2, American Express No. 1, No' Mistake and
Pidcock lode claims then pending before the register and receiver at
Rapid City, South Dakota, Joseph Scott, as administrator of the estate
of Thomas HI. Breen, filed an adverse claim Jly 19 1894, the last day
of publication, alleging a conflict between the Dunlap and Emma-S.
lode claims, and the said American Express claims Nos. 1 ahd 2. Upon
motion of Maloney the adverse claim was dismissed by the local
officers August 11, 1894.

An application by said Maloney to purchase was denied by the local
officers August 24, 1894, on the ground that the time allowed for
appeal from the decision dismissing the adverse claim had not yet
expired. On the date-last mentioned the certificate by the clerk of the
state court having jurisdiction, in. thepremises,.and 'five dais thereafter
the certificate of the clerk of the proper United States circuit court,
were filed as required' by paragraph 92 of mining regulatiolis, showing
that up to August 20, 1894, the necessary suit had not been begun by
the adverse claimant.

From the decision dismissing the adverse claim, and the decision
denying the application to purchase the respective parties duly
appealed to your office. On December 4, 1894, your office affirmed the
action of the local office as to the refusal to allow purchase by Maloney,
held the adverse claim sufficient and overruled the action dismissing
it, and further decided

that the contestee having filed a motion in your (local) office to dismiss the
adverse claim before the expiration of the thirty days allowed for commencing a
suit thereon, the adverse claimant was not bound to commence his action in court
pending proceedings in the Land Department upon said motion; but in case this
decision becomes final the adverse claimant will be allowed twenty days from notice
of such official decision within which to commence s it, and in case of default the
adverse claim will be held to have been waived.

From this decision said Maloney appeals contending that the failure
of the adverse claimant to commence the suit required by section 2326
Revised Statutes within thirty days after filing his adverse claim was
a waiver of such claim, and that your office erred in sustaining the
denial to allow him to purchase the ground claimed. The parties
appear to have had due notice of all proceedings.
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The statutory proceedings relative to an adverse claim against an
application for patent to mineral lands are contained in section 2326
Revised Statutes as amended by the act of April 26, 1882 (22 Stat. 49).
So much of these provisions as are pertinent to this case are as follows:

Where an adverse claim is filed during the period of publication, it shall be upon
oath of the person or persons making the same, and shall show the nature, boun-
daries, and extent of such adverse claim, and all proceedings, except the publication
of notice and making and filing of the affidavit thereof, shall be stayed until the
controversy shaliLave been settled or decided by a court of competent jurisdiction,
or the adverse clain waived. It shall be the duty of the adverse claimant, within
thirty. days after filing his claim, to commence proceedings in a court of competent
jurisdiction, to determine the question of the right of possession, and prosecute the
same with reasonable diligence to final judgment; and a failure so to do shall be a
waiver of his adverse claim.

The appeal raises the only questions necessary to be considered by
me, or which should have been considered by your office, in view of
the law and the facts in this case. The time within which suit could
be commenced in a court of competent jurisdiction to determine the
question of right of possession, so as to stay proceedings for patent in
this case, expired August 18,1894. Delay by the adverse claimant

.beyond this date, which marked the close of the thirty days allowed
him by the statute, was at -his peril. The dismissal of his adverse
claim for any cause by the local officers could not excuse such delay.

Had he commenced suit in a competent court within the statutory
period, and continued to prosecute it, the. same would have operated to
stay proceedings, at all events; until the sufficiency of his adverse claim
had been inally determined. (Samuel MeMaster, 2 L. 132, 706, and Reed
v. Hoyt, 1 Id., 603). Under these circumstauces, or in the event of a
judgment by the court in his favor, the question of the sufficiency of
the adverse claim after August 18, 1894, might have been a material
issue between the parties. Having failed to commence suit, the ques-
tion of the sufficiency or insufficiency of the adverse claim, as such,
after that date was unimportant. Such failure, the law expressly
declares, "shall be a waiver of the adverse claim." The decision of
your office upon the points raised by the appeal is accordingly reversed,
and you will duly instruct the local officers in the premises.
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SETTLEMENT RIGBITS-APPLICATION TO ENTER RESERVED LAND.

CROWLEY V. RITCHIE ET AL.

No right9 are acquired by settlement on lands during the pendency of a departmental
- order expressly prohibiting such occupation.
An application to make entry of public land can not be allowed if based upon pre-

liminary papers executed prior to the time when said land is legally subject to
such appropriation.

Secretary Smith to the Commissioner of the General Land, Office, J]arch 7,
(J. I. H.) 1896. (C. J. W.)

Daniel C. Crowley filed in person at two minutes past 9 a. in., Novem-
ber 3, 1891, his application to enter the NW. I of Sec. 9, T. 48 N., R. 7
W., Ashland land district, Wisconsin, alleging settlement thereon.

e Margaret Ritchie, Chas. C. White, John Provost and John. J. McCoy
sent by mail applications to enter, Margaret Riitchie's application being.
for all of said quarter; Provost's for the north half; White's for south-
west quarter of north-west quarter and McCoy's for south-east quarter
of said north-west quarter.

All of these applications by mail were received at the land office prior
to 9 o'clock a. m., on November 2, 1891, and all alleged settlement upon
the land applied for and were all held to be simultaneous applications.

A hearing was ordered by. the local officers to take place January 4,
1892, to determine the rights of the various parties. On said hearing
the applications of all parties for said NW. I were dismissed, except
that of Margaret Ritchie, which was allowed. Crowley, Provost, White
and McCoy all appealed.

On September 14, 1892, your office considered said case and found
in favor of Margaret Ritchie and against all other parties.

The case came before the Department on appeal from your said office
decision and on May 21, 1894, it was here held that the applications of
Ritchie, McCoy and White were all made before the land was subject
to entry and could not be allowed, and that the entry of Crowley be
allowed. Ritchie moves for a review of said departmental decision and
Provost for a new trial. Provost's motion for new trial is based on an
affidavit filed by himself disputing the correctness of the facts found
on the hearing, as to his acts of settlement. No sufficient ground for a
rehearing is presented. The motion for review upon the part of Ritchie
rests chiefly upon the insistence that it was error to hold that her
application to enter, forwarded by mail and dated before said land was
opened to entry, was a nullity.

Anumber of similar motions are pending which rest upon like grounds,
and it becomes necessary to consider the merits of this objection. It
is conceded that to sustain it would involve the necessity for the rever-
sal of the holding in Smith v. Malone (18 L. D., 482), which grew out
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of almost an exactly similar state of facts and was governed by the
same law and special orders and regulations which apply in this case.,
In both instances the land involved was at the -same -time and for
the same reason held in reservation and at the same time and under the
same law and regulations opened to entry and settlement, and is in
the same land district.. It seems, that such attempts were made to found.
some sort of prior right to these valuable lands, while they were yet in
reservation; that the Secretary of the Interior deemed it necessary to
issue special orders and instructions to the register and receiver, to be
followed in the disposition of these lands. These orders and instruc-
tions were considered at some length in the case of Newell v. Hussey
(16 L. P., 302. See also letter of instrutetions 12 l. D., 259.) It is suffi-
cient to say that they were such orders and instructions as the Secre-
tary might lawfully issue'; that they prohibited any settlement upon
the lands prior to the hour of opening and gave notice that no such
settlements would be recognized, and fixed 9 o'clock, a. m.,November

-2, 1891, as the time when said lands would be opened to entry at the
land office.
V Under the laws applicable to the entry of public lands generally, and
the special orders opening these particular lands, it was held in the ease
quoted-

That no rights are required by settlement on lands duriDg the pendency of a
departmental order expressly prohibiting such occupation.

An application to make entry of public land can not be.allowed if -based on pre-
liminary papers executed prior to the time when said. land is legally subject to such
appropriation..

In reference to the last propositionthe case is singled out and assailed
with such earnestness and persistence as to indicate that this is a new
doctrine of the law first ann ounced in this decisioni. It is not a new doc-
trine, and to take the movant from out the operation of the rule
announced would not only require the reversal of this but a long line
of decisions which it follows.

In the case of Johnson Barker (1 L. D., 164), it is held that an affi-
davit made as the basis of an entry, while the land is under appropria-
tion can not be received. The sane principle is affirned in the case of
Staab v. Smith (3 L. D., 320) and F. H. Merrill (10L. )., 364).

It is also clearly recognized in the case of Maggie Laird (13 L. D.
502). In the case of Holmes v. Hlockett (14 L. D., 127) it is said: "An
entry should not be allowed on an application and preliminary affidavit
executed while the land is not legally liable to disposal." In the case
of Mills v. Daly (17 L. D., 345), it is held that an application to enter
to 'be vlid must be made at a time when the land is free from appro- 
priation and legally subject to entry.

It is apparent that to get rid of this doctrine would involve much
more than the reversal of a single case. Counsel cite quite a number
of cases as conflicting with this doctrine, in which it has been held
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that an entry improperly permitted for land not subject to entry may be
allowed to stand when the land is restored, before its cancellation. In
all such cases it'will be. found that there was no adverse claim to be
considered, and this line of cases is not in contfliet with the main pro-
positions announced in the case of Smith v. Malone, which is but a
reiteration in terse and forceful terms of the principle long recognized
here.

The remaining ground for review is that in this case, the settlement
rights of Mrs. itchie should have been recognized as they were by
the local officers and your office, as superior to those of Crowley. Her
occupancy of the land prior to the opening on November 2, 1891, was
violative of the orders and instructions of the Department, and indi-
cated a disposition to get advantage of others aid she can found no
claim upon it. Such occupancy was illegal.. It is as much as such
occupant can expect when it is held that an occupancy thus founded
and commenced while the land is i reservation and continued after it
is opened to settlement, will be deemed a proper predicate for settle-
ment rights, as soon as additional acts of settlement are performed,
after the land is opened, which indicates a bona fide intention to occupy
and improve it as a home.

In this case Mrs. Ritchie commenced improvements after the opening
on November 16, 1895, but at that time Crowley's entry Was. of record
and the land segregated. Under the facts disclosed by the record the
rights of Crowley must, therefore, be held to be superior to those of
Mrs. IRitchie.

The motion for review is refused.

PRE-EMPTION ENTRY-SECOND FIILING.

ALLTE MI. SANGSTER.

A pre-emption entry allowed on a second filing may be allowed to stand where it
appears to have been Lade iii good faith, believing the right to make such filing
had been accorded by decision of the General Land Office.

Secretary Snith to the Conmmissioner of the General Land Office, ]Jilarch 7,
1896. (G. B. G.)

On June 6, 1884, Mrs. Allie M. Sangster (then Tilton) filed declara-
tory statement (pre-emption) for lands not necessary to describe in the
Spokane Falls, Washington, land district.

On September 30, 1886, this filing was- canceled by your office on
report of a special agent to the effect that no improvements whatever
had ever been made upon the land, and that residence had never been
established thereon.

No appeal was taken from said action of your office, and its decision
became final.
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On November 8, 1889, Miss Tilton filed pre-emption declaratory state
ment for the SW. t of the NE. I, the SE. i of the NW. i and lots 4 and
5 of. Sec. 6, T. 26 N., R. 41 E., same land district. Cash entry was
made for this tract and final certificate issued November S. 1889.

On February 14, 1893, your office held said cash entry for cancella-
tion on the ground'that the entryman had, by reason of her previous
filing, exhausted her pre-emption right.

On appeal to the Department two specifications of error are alleged.
1st. The Commissioner erred in holding that the land embraced in claimant's

former filing was capable of bona fide settlement and cultivation.
2d. The Commissioner erred in holding that claimant's pre-eniption filing on land

practically unfit for cultivation disqualifies clainant from making a second filing.

It 'is well settled that a pre-emption right once exhausted cannot be
restored, except by 'act of Jong-ress, and as: a general rule, too, it has
been held by the Department that onle pre-emption filing exhausts such
right; but in cases where it has been made to appear that for any rea-
son, not the fault of the claimant, it would be impossible or impracti-
cable to complete title to the land filed upon, such filing has been treated
as a nullity, and a second filing allowed.

In the case at bar, the claimant, after the cancellation of her first
filing, made application to your office to be allowed to make, a sec-
ond filing on the grounds, substantially, that she was at the time of her
first filing a stranger in the neighborhood of the land filed upon; that
she was misled as to the character of the land; that it was practically
worthless for farming, purposes without artificial irrigation; that it was
impracticable to obtain water to irrigate it; and further that her appli-
cation did not cover part of the land she thought she was filing upon,
she believing it; covered a lot on the river front.

'Phis was dismissed by your office, "because of her failure to describe,
a specific tract", and she was so advised.

She then made her second filing, and now claims that she believed
this to be what was required of her.

I am of opinion from a careful examination of the whole record that
the claimant acted in entire good faith in making this second filing,
believing that the showing she had made to your office was satisfactory,
and that nothing else was required of her, except to " describe a specific
tract" by filing upon it. I am confirmed in this view by a letter from
her attorneys addressed to her under (late of March 7, 1888, as follows:
Dr. Madam-

We are in receipt ofa letter from the land officinforming^ us that your applicationi
for restoration of pre-emption right will not be allowed' unless aceompanied by a
filing for other land-please act accordingly.

Youirs truly

In making her final pre-emption proof under her second filing, in
answer to the question, " Have you ever made'a pre-emption filing for
land other than you now seek to entere" she answered "I have, but did
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not make proof on the land, ad had my right restored, as the land
was not agricultural land."

It is clear, therefore, that in making. her second filing claimant was
acting in entire good faith, believing that her right had been restored.

Under these circumstances the sufficiency of the showing made by
her would not seem to be important, and will not now be inquired into.
She has made valuable improvements. Final proof and payment have

been made, ad certificate issued. Under these circumstances an appli-

cation for repayment could not be refused, if title is denied her.

There are no adverse claims. The claim was initiated prior to the

repeal of the pre-emption law, and final certificate issued before the

claimant married.

Under all the circumstances of the case, I am of opinion that claim-

ant's final proof should be accepted, and the entry passed to patent.

SETTLEMENT RIGHTS-COMPLIANCE WITI-I LAW-INTIMIDATION.

FOOT'E V. MCMILLAN.

A contestant, who claims the right of entry on the ground of priority of settlement,
must show compliance with the settlement laws, and the establishment and
maintenance of residence in good faith.

Non-compliance with the law will not be excused on the round of intimidation
where it is apparent from the conduct of the party that the alleged threats did
not lead him to believe that lie was i danger of bodily injury.

Secretary Smith to the Commissioner of the General Land Office; March 7,
(J. I. H>.) 1896. : (-M .

This case involves the S. - of the SW. - and lots 3 and 4, Sec. 35, T.

129, R. 28, Watertown land district, South Dakota.

The record shows that ol M1ay 20, 1892, Wm. Mc\lillan made home-

stead entry for the above described tract, and on June 6, 1892, Lyndon

H. Foote filed his application to enter said hind, and his affidavit of

contest alleging prior settlement.

A hearing having been ordered and had before J. J. Battertoll, county

judge of Roberts county, South Dakota, and the evidence having been

transmitted to the local officers, they, on Al arch 2, 1894, rendered their

decision in favor of the contestant.

Upon appeal, your office decision of August 8, 1894, affirmed the

action of the local officers. The evidence shows that the plaintiff-

appellant went on the land on April 15, 1892, and made settlenment by

erecting a small shanty, or pen, six by twelve feet, and about four and

one-half feet high, without any roof; floor, or windows, and plowed a

narrow strip around the house. During this time he and his family,

continued to live in his house situated about a mile from the land.

'About the last of AMayj but subsequently to the entry of the land by
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MeMillan, the contestant broke a strip eighteen feet wide and half a:
mile long. His improvements prior to the entry of the defendant
amounted to only a very few dollars.

- After entry, MeMillan immediately built a house, started a well,
established his home upon the land, and broke some ground. His
improvements are worth about $75 or $100.

Foote was not living'upon this land when MeMillan made homestead
entry. It does not appear from the evidence that the contestant ever
lived upon the land. On the contrary, the reverse is shown to be the
case. It would thls seem that his settlement was not nade in good
faith, when all the circumstances surrounding it are considered. The
acts of settlement made by him would be sufficient in themselves to
initiate a right by settlement if it appeared that he had acted in good
faith and intended to reside upon the land, but his failure to make
sufficient improvements upon the land, connected with the fact that he
had a comfortable borne within a short distance, leads the Department
to believe that his settlement was not initiated in good faith.

But resolving all doubt upon this question in favor of the contestant,
and assuming that his settlement was made i good faith, it appears
upon a further examination of the record that from about the time of
the filing of his affidavit of contest, up to the hearing in this cause, a
period of nearly two years, he had not improved the land nor estab-
lished his residence thereon. His failure to do this is alleged to be the

- result of threats of violence upon the part of the defendant-appellant.
In Hall et al. v. Stone (16 L. D., 199), it was held inter alia (syllabus):

A homesteader who claims priority of right by virtue of an alleged settlement.
must comply with the settlement laws and eannot deter the establishment and
maintenaiice-of residence until the allowance-of his application to enter.

This proposition was again announced in the recent case of McInnis
et al. v. Cotter (21 L. D., 97), wheucin it was said that.

One who claiis the rigit to malke a homestead entry on account of priority of
settlement must show that the alleged settlement was followed by the establish-
ment and maintenance of residence.

On page 98 of the same opinion, it is said:
It is maintained that as no entry had been allowed, McInnis was not compelled to

keep up residence on the land pending such allowance. This position is not well
taken. He must stand either upon his application to enter, or upon his settlement.
He can gain no superior rights by the application inasmuch as it was made simnl-
taneously with that of Cotter and MeAlpine, and the only ground upon which he
can stand being that of prior settlement, it became incumbent pon him, in order
to present such a case as would lead to the allowance of his entry,' to show not only
prior settlement; as settlement in itself confers no rights to anyonej but continuous
residence. This he has failed to do.

The law requires an entryman whose entry is under attack, to- com-
ply with the terms of the law. It is equally binding i this respect
upon him who claims the right of entry in a contest proceeding by
reason of a prior settlement. Having failed to establish and maintain
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residence upon the land, as required by the Department in the case
quoted, the contestant sets up as a reason for his failure to comply with
the law, the making of threats upon the part of the defendant, which
intimidated him and prevented him from so doing.

The testimony upon this question submitted at the hearing was as
follows:

The ontestant, Foote, testified that he sent his son upob the land to
do some plowing; that the boy quit work and returned to him and
stated

that MeMillan and Mollison bad ordered him off, and to stay off, and for him to come
to see me and tell me if we did not keep off the land in question he had a right to
shoot us;

that he saw the boy talking with McMillan and Mollison but did not
hear what they said; that he went to see McMillan but found him in
bed and he would not get up; that he was on the SW. of Sec. 1. T. 128,
R. 48, when Mr. McMillan and Mollison were talking to his boy.

The witness, Breithaner, testified that Mr. Mollison told him that he
and Mr. McMillan had told the boy that if he did not quit breaking
upon the land, McMillan would have the right to shoot himf.

Mr. McMillan states that he ordered the boy to cease work, but that
there were no threats made about shooting.

Mr. Mollison stated that he advised the boy to stop breaking but
that there was no shooting spoken of.

Upon this testimony, the local officers before whom the testimony
was not taken, and whose opinion therefore fails to carry with it the
special weight ordinarily attached to it by departmental decisions, held,
in effect, that there was intimidation.

The decision of your office of August 8, 1894, made no further find-
ing further than to say: "The defendant made entry of the land and
ordered the contestant to keep off."

The burden of proof rests upon the contestant. This is a general
rule of accepted authority (Greenleaf on Evidence, Vol. I., Sec. 74);
nor did the burden shift upon the contestant showing prior settlement,
as that in itself would not, as has already been shown, inure to any
advantage to him since he is required to show a continuous residence,
or give some legal excuse for his failure to do so and to meet this, he
asserts intimidation.

The testimony of Foote and Breithauer is clearly incompetent as
hearsay. American and English EncyclopmTdia of Law, Vol. I, page

~325.
Foote testified that his son said that Mollison and McMillan said that

if he " did not keep off the land he (McMillan, presumably) would have
the right to shoot them." Breithaaer says that Mollison told him that
he (Mollison) and McMillan had told Foote's son that " if he did not
quit breaking on the land McMillan had a right to shoot him."
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The testimony of Breithauer as to the declaration of Mollison is clearly
inadmissible. There is no attempt made to show that it is a part of
the es gesice, and being hearsay it became incompetent. It may be
said that while this is true of Breithauer's testimony, that of Foote is'
admissible as forming a part of the es geste. It is not shown what
time had elapsed between the making of the threats, if they were made
and the alleged declaration of such threats by the son. In order t'
make such a declaration admissible as a part of the res gestwe it must
be shown that the declaration was so nearly connected with the act in*
point of time as to make it a part of the transaction. It is not at all
clear from the evidence that the declaration is brought within this rule.
But conceding it to be admissible as a part of the es gestce it does not
strike me, in view of all the facts in the case, that Foote abandoned
his settlement because.of threats. .His own subsequent conductshows
that he was not intimidated to the extent of being afraid of bodily
injury at the hands of McMillan, inasmuch as he went to his house
alone at 11 o'clock i the night.

The fact that Foote did not produce his son as a witness to prove
these threats, or account for his absence will not render the declaration
of his son inadmissible provided it is otherwise free from objection, but
it is a very strong and significant fact toward showing that the testi-
mony as to the threats is not entitled to much credibility.

When a party offers testimony which, from its nature, shows that
there must be better evidence of the fact behind it, which evidence is
not produced and the failure to produce it is not accounted for, all of
the authorities agree that the credibility of such testimony is thereby
seriously affected. Greenleaf on Evidence, Vol. I, Sec. 82; Clifton v..
United States, 4 How., 242; The Sally Magee (3 Wal]., 451);

Thus the failure to produce the son who could give the best evidence
of the alleged threats- of McMillan, can but operate to affect the credi
bility of the testimony of the ather Foote and MeMillan are both
interested witnesses. The testimony of Breithauer is clearly incompe-:
tent; and Mollison denies that there were any threats made. It cannot
be said that Foote has shown by a preponderance of testimony that he
was, or that a man ordinarily alive to his interest would have been
intimidated, and by such intimidation prevented from complying with
the law. Tie testimony, even if held to be competent and free from any
objection, only goes to the extent of saying that McMillan had said that
he would have a right to shoot; there is nothing in the testimony which
says that he would do so.

There are other circumstances which affect the credibility of Foote's-
testimony. It will be remembered that his structure on the land was.
about four and one-half or five feet high,.without roof, door, window or
floor; yet he testified that he took his wife there for the purpose of living
therein and that she,- after inspecting it, declined to do so; andhe seems
to wish to have the Department believe that her declination was the
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result of her poor health. It is hardly necessary to comment that a
robust woman could not have lived in such a dwelling.

The mere fact that MeMillan ordered Foote and his son off the land
cannot be construed as intimidation. It is a mariner of assertion of
title and the law will presume that lie was a law abiding citizen. He
might have had the plaintiff arrested for trespass, but that would not
have been intimidation. Admitting for a moment that Foote was
intimidated by what lie asserts his son told him, he had- his remedy in
the courts an( could have had MeMillan bound over to keep the peace
which would not have led him into ladhes which lasted for nearly two
years.

For the various reasolns given, I am led to hold that the decision
appealed from was an error and it is reversed.

vlINGNG CLAIM-StRunVEY-END LINE.

BLACK DIA-MOND LODE.

{For the purpose of including ground held and claimed under a lode location which
was made upon public land, and valid when made, the end line of tho survey of
said lode claim may be established within the boundaries of a patented placer.

Seeretary Smnith to the Commissioner of the General Land O ce, March 7,
1896. (E. B., Jr.)

The decision of your office of August 10, 1893, required, under para-
graphs 50 and 51, Mining Regulations approved December 10, 1891, an
amended survey of the Black Diamond lode claim, Pueblo, Colorado,
mineral entry No. 299, so that the southerly end line of the survey
thereof No. 7,862, should be established no farther into the Mt. Rosa
placer as patented April 24, 1893, than was necessary to include said
{ode to the point where it intersected the easterly line of the said placer.
As the said survey then stood both the side lines of the claim entered
within the lines of the said placer, the westerly side line over two hun-
dred and twenty feet and the easterly side line over forty two feet.

An amended survey of the claim made in response to the require-
ment of August 10, 1893, was approved by the surveyor general Octo-
ber 19, 1894, and shows that the southerly end line of the claim is
thereby established at the point where its easterly side line meets the
easterly side line of the said' placer, which point is still considerably to
the westward of the point where the lode in its outward course or strike
intersects the easterly line of the placer. On November. 5,1894, your
office declined to accept the survey as amended and directed that an
amended survey be made as required by its decision of August 10,1893.
'Thereupon claimant appealed contending that the amended survey
approved October 19, 1894, is in conformity with the law and with said
paragraphs 50 and 51.
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The only question presented, as will thus appear, is whether the
southerly end line of the lode claim must be established at the point
where the lode intersects the easterly boundary line of the said placer,
or may be established at the point where such boundary line is met by
the easterly side line of the lode claim. If at the former point the lode
claimant must lose a small triangle of ground outside the said placer
and included in his application and entry, which may possibly embrace
other lodes.
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Paragraphs 50 and 51 referred to above are as follows:
50. The rights granted to locators under section 2322, Revised Statutes, are re-

stricted to such locations on veins, lodes, or ledges as may be 'situated on the public
domain." In applications for lode claims where the survey conlicts with a prior
valid lode claim or entry and the ground in conflict is excluded, the applicant not
only has no right to the excluded ground, but he has no right to that portion of any
vein or lode the top or apex of which lies within such excluded ground, unless his
location was prior to May 10, 1872. His right to the lode claimed terminates where
the lode, in its onward course or strike, intersects the exterior boundary of such
excluded ground and passes within it.
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5L The- end line of Jdis survey should not, therefore, be established beyond such
intersection, unless it should be necessary so to do for the purpose of including
ground held and claimed under'a location which was made upon public land and
valid at the time it was made. To include such; round (Which may possibly embrace
,otber lodes) the end line of the survey may be established within the conflicting
survey, but the line must be so run as not to extend any farther into the conflicting
survey than may be necessary to make such end line parallel to the other end line
and at the same time embrace the ground so held and claimed. The useless practice
in such cases of extending both the side lines of a survey into the conflicting survey
and establishing an end line wholly within it, beyond a point necessary under the
rule just stated, will be discontinued.

The regulations in these paragraphs were approved December 4,188

and have been in force ever since. Their phraseology and arrangement

were slightly changed by amendment November 7, 1895, but the mean-

ing remained unchanged. Both paragraphs relate to surveys of lode

claims, only, where such surveys conflict with each other, and where

the ground within the conflict is excluded from the application for

patent.

In terms these regulations do not apply and upon their face were

evidently not intended to apply to any case of conflict between the sur-

veys of lode and of placer claims. In no case do they relate to a con-

flict between dahis, since all ground within the conflicting lines of

survey, where these regulations apply is expressly excluded by the

application for patent. The reason assigned in paragraph 51 for per-

mitting the establishment of the end line of the survey of a valid prior

claim beyond the intersection of the lode with the exterior boundary

of the excluded ground, is in order that ground held and claimed under

a prior valid location, and which may possibly embrace other lodes, may

not be lost to the applicant for patent. This reason would seem to

apply with equal force whether the other claim was a lode or a placer

claim.

It is shown by record evidence that the Black Diamond lode claim

was duly located upon the public domain August 20, 1891; and- that

the Mt. Rosa placer was located September 19, following. The triangle

of ground hereinbefore mentioned is within the lines of the lode loca-

tion and has ever since been held and claimed thereunder. No one is

contesting the right of the lode claimant to any portion of this ground.

There would seem to be no good reason in view of the foregoing facts,

why, by analogy with the practice obtaining in conflicting surveys of

lode claims, the claimant should not be permitted to establish his south-

erly end line at the point shown in his amended survey, in order to

embrace the said triangle. The decision of your office herein is accord-

ingly reversed.
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TORT SANDERS ABANDONED MILITARY RESERVATION-DESERT ENTRY.

FRANK SIMPSON.

The preference right to make one entry under the existing laws of land formerly
embraced in Fort Sanders military reservation, accorded by the proviso to the
act of July 10, 1890, is limited to "actual occupants thereon" January 1, 1890,
and it therefore follows that the right to make a desert entry under said proviso,
can not be exercised by one who was not residing on the land applied for at said
date.

Secretary Smith to the Commissioner of the General Land Offlee, March
7, 1896. (. C. R.)

Frank Simpson has appealed from your office decision of December
15, 1894, rejecting his final proof, offered January 27, 1894, upon his
desert land entry No: 3705, made December 6, 1890, for the E., A of the
NE. 4, the N. of the SE. 4, Sec. 32, T. 15 N., lt. 73 W., Cheyenne,
Wyoming.

The laud is within the o iginal Fort Sanders military reservation,
which was restored to the public domain by the act approved July 10,
1890 (20 Stat., 227).

The act makes the lands subject to disposal under the homestead law
only, with a proviso:

That actual occupants thereon upon the first day of January, eighteen hundred
andninety, if otherwise qu alifiedyshall have the preferene righttomake one ecitry,
not exceeding one quarter section, under either of the existing laud laws, which
shall include their respective iuprovements.

It appears that on October 16, 1894, your office required Simpson to
furnish an affidavit, duly corroborated, showing actual occupancy of
the land prior to January 1, 1890. This requirement he undertook to
meet by filing an affidavit, sworn to before a notary public. This affi-
davit reads as follows:

I, Frank Simpson, being first duly sworn, say, I am the same person who made
desert land entry number 3705, Cheyenne, Wyoming, December 6th, 1890, for the fol-
]owing described lands, to wit:

The east half of the northeast quarter and the north half of the southeast quarter,
section thirty two (32), township fifteen (15) north, range seventy three (73) west.

Some time during the year 1888, or prior thereto, I made settlement upon said lands
by enclosing the same with a substantial fence about four miles in extent, and by
constructing ditches for the irrigation of said lands. I also laid the foundation for
a house and brought the materials upon the lands for the purpose of its construction
and had partly completed the building when4 obtained work on the Union Pacific
Railway as a conductor, between Laramie and Rawlins, at which occupation I have
been employed ever since.

During the timae since my filing on said land, I have raised crops of hay by irriga-
tion, as set forth in my final proof, and have further used the laud for pasturing
stock. My absence from the same has been made necessary by my employment on
the railway, where I have been earning money for my own support and for the
improvement of said lands.

Before one has the preference right to make an entry of a quarter
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section of these lands, 4'under either of the existing land laws," it must
appear that he is an " actual occupant thereon."

This implies that the applicant must have been a resident on the land
January 1, 1890. (See departmental decision in ease of Jabez B. and
Caira M. Simpson, dated February 4, 1896.) This is made all the more
certain when the general laws relating to desert land entries are con-
sidered, and where actual occupation of the land as a resident is not
required, while the right of possession is a sine qua non to a compliance
with the law.

The proviso to the act of July 10, 1890 (slupra), does not give the
preference right to any one to make a desert entry upon the lands in
the reservation, but limits that right to one who is an actual occupant
upon the land on January 1, 1.890. If it were not intended by'the act
to limit the entries to actual residents upon the land, then the limita-
tion to f' actual occupants thereon" would be without significance, for
occupation by mere possession without the requirement of actual resi-
dence is a right under the general law relating to desert entries.
Moreover, the act opening this reservation was not passed until July.
10, 1890. Prior to that date there may have been'unauthorized ocu-
pation of portions of the reservation by nonresidents and efforts made
to irrigate large tracts. Congress expressly provided that the lands be
4"made subject to disposal under the homestead law only," with the
proviso that " actual occupants thereon " be allowed to make the one
entry under either of the existing land laws, which entry "shall
include his improvements," plainly meaning that an "actual occupant
thereon " must be an actual resident upon the land on January 1,1890..

But Mr. Simpson swears that he made a settlement upon the lands
in 1888 by enclosing the same with a substantial fence, four miles in
extent, and by constructing ditches for irrigation. He also partly
completed a house on the land when he obtained work on the railroad
as a conductor; that he had since that time raised hay on the land and
pastured stock; that his absence has been made necessary for his own
support and improvement of the land. He thus leaves the inference
that his home and residence was on the land January 1, 1890. If that
be true, his absence for the purposes mentioned is excusable, and his
final proof, if otherwise valid, might be approved.

There appears to be no adverse claim.
I have therefore to direct that you again call on Mr. Simpson to

make another sworn statement (duly corroborated), before soin officer
authorized to administer oaths in these cases, as to whether he was an.
actual resident upon the land on January 1, 1890. When this affidavit
shall have been received, you'will pass in judgment upon the whole
case as its merits may demand.

The decision appealed from is modified.
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SURE -CERTIFICATE O DEPOSIT-ALASKA.

SOUTH OLGA FISHING STATION.

The provisions of section 2403 . S., as amended by the act of March 3, 1879, with
respect to the assignment of certificates of deposit, are not applicab]e to such
certificates issued on deposits for surveys in the Territory of Alaska.

Secretary Smith t te Commissioner of the Geqerai Land Office, March
7, 1896. (C. J.W.)

The Arctic Packing Company on October 8th, 1891, deposited one
hundred dollars with the Asst. Treasurer of the United States at San
Francisco, California., to pay for survey of a tract of public land on the
south shore of Olga Bay at the southerly shore of Kodiak Island,
Alaska, and $35, to pay for office work and stationery, and obtained
certificate No. 62.

On January 8, 1892, the Arctic Paeking Company executed a deed
of conveyance to the South. Olga isllillg Station,

in and to its lands premises, improvements, plant and other property at and about
its fishing station, ituated on the southerly shore of Olga Bay near the mouth of
Salmon river, which Olga Bay is a tributary to Alitka Bay at the southerly end of
Koliak Island in Alaska, containing about one hundred and sixty acres, more or
less. And also all claim, demand, right and title to and in money deposit No. 62,
for $135, made October 8, 1891, by the said party of the first part with the United
States Assistant Treasurer at the city of San Francisco.

On November 22, 1893, the South Olga Fishing Station made appli-
cation to enter and purchase the land known as survey No. 47, covered
by its deed from the Arctic Packing Company, and offered said certifi-
cate No. 62, in payment.

The register at Sitka, Alaska, refused to accept said certificate.
From this decision the company appealed, and on May 2, 1894, your
office affirmed the decision of the ex-officio register. From this decision
of your office the South Olga Fishiig Station again appeals.
* Only questions of law are raised by the appeal. The ex-officio regfis-
ter and your office concurred in finding that certificates of deposits for
surveys i Alaska are not assignable and as authority for such finding
cite section 2403 Revised Statutes, page 441, and paragraph 9, page 3,
General Land Office circular (12 L. .D., 583).

Section 2403 R. S., is as follows:
Where settlers make deposits in accordance with the provisions of section 2401,

the amount so deposited ha]l go in part payment for their land situated in the
townships, the surveying of which is paid forout of such deposits; or the certificates
issued for such deposits, may be assigned by endorsement and be received in pay-
ment for any public lands of he United States entered by settlers under the pre-
emption and homestead laws of the United States, and not otherwise.

. Paragraph 9 of the circular above referred to reads as follows:

The provisions of section 2103 of the Revised Statutes as amended by the act of
March 3, 1879 (20 Stat.. 352), relating to the assignment of certificates by endorse-

l.0332-VOL 22 19
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ment, are not applicable towcertificates of deposits for surveys in Alaska under said
act of March 3, 1891, for the reason that the former statute contemplates the use of
the certificates, after assignment, by settlers under the pre-emption and homestead
laws of the United States, ad not otherwise. Therefore these triplicate certificates
can only be used by the respective depositors, in. payment for lands i Alaska.

In construing section 2403 R. S., your office held that the public land
laws had not been extended over the territory of Alaska, thereby per-
mitting entries under pre-emption and homestead laws, and.that said
section had no force in said territory. This holding I think is correct
and your office decision is approved.

RAILROAD LA:5NDS-ACT OF JANUARY 23, 1896.

LJELLA WASSON.

By the terms of the ameudatory act, of January 23, 1896, the right of purchase under
section 3, act of September 29, 1890, conferred upon persons who settled with
intent to buy from the company, is not defeated by the non-contiguity of the
tracts applied for.

Secretary Snith to the Commissoier of the General Land Ofice, March
(J. J. I.) 7, 1896. (W. A. B.)

On March 18, 1893, Luella Wasson made cash entry No. 3525, under
the act of September 29, 1890 (26 Stat., 496), for lots 1, 2, 3, and 4, of
Sec. 1, T. 2 S., R. 7 1E., and cash. entry No. 3526 for the N. i of the
NE. , the SW. 4 of the NE. j and the NW. J of the SE. J of Sec. 7,
T. 2 S., R. 18 E., The Dalles, Oregon, land district.

As the tracts covered by these two entries were not contiguous, and
it appeared that the right to purchase was based solely on settlement,
which settlement was rmade on the land covered by entry No. 3526, your
office, by letter of November 12, 1894, held cash entry No. 3525 for
cancellation.

From this action claimant has appealed.
It appears from the corroborated- affidavit of appellant that she is

the widow of James B. Wasson; that in 1885 said James B. Wasson
settled upon and took possession of all the land above described with
the intention of purchasing the same from the Northern Pacific Rail-
road Company; that he applied to purchase said lands from said com-
pany and received in reply a letter stating that the condition of the
grant was so uncertain the company was not in a position or was not
willing to make any agreement of sale at that time; that Janes B.
Wasson remained in possession of all of said land up to the time of his
death, which occurred January 23,1888; that since his death appellant
has held said tracts in like manner; that both of the tracts have been'
fenced and all of the land is under cultivation, except about forty-five
acres of one tract and ten acres of the other; and that the total value
of the improvements is about $1,000.
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On January 23, 1896, an act, amendatory of the act of September 29,
1890, was approved (Public No. 8). The proviso to' said amendatory
act reads as follows

Provided, That actual residence upon the lands by persons claiming the right to
purchase the same shall not be required where such lands have been fenced, culti-
vated, or otherwise improved by such claimants, and such persons shall be permitted
to purchase two or moretracts of such lands by legal subdivisions, whether contiga-
ous or not, but not exceeding three hundred and twenty acres in the aggregate.

This proviso covers the present case, 'and Luella Wasson must accord-.
ingly be allowed to complete the purchase of the two tracts applied for
by her.

Your office decision is reversed.

RAILROAD GRANT-CONFLICTING GBRANTS-PARTIlION OF LANDS.

UNION PACIFIC R. PG. Co.

In the partition of lands within the overlapping limits of the grants to the Union
Pacific R. R. Co., and the Kansas Pacific Ry.. Co., the companies alone were parties
thereto, and each must look to its grant within said limits as the source of its
title, and not to the award under said partition.

Secretary Smith to the Commissioner of the General Land Office, March
7, 1896. (C. J. W.)

In reference to the application of the Land Commissioner of the Union
Pacific Railroad Company, for- patent to N. j NW. , Sec. 25, T. 7 S.,
R. 7 E., Topeka, Kansas, your office reports and finds, under date Octo-
ber 8, 1894, as follows:
Register and Receiver, Topeka, Kansas.

Sirs: On May 27, 1882, the Central Branch, Union Pac. R. R. Co., listed per list
No. 18, Concordia office the whole of Sec. 25, Tp. 7 S., R. 7 E., then situated in that
district, and all of the section except the N. i NW. , was patented to the company.
April 10, 1886, but this tract was omitted from the patent for the reason that at the
date of the definite location of the company's road, May 29, 1868, it was embraced
in homestead entry No. 2626, made May 28, 1868, by one Frederic k Abramson, whose
entry was snbseqtently canceled.

This land falls within the overlapping limits of the grants to this company and the
Kansas Pac. Ry. Co., and-both were made by the same acts of Congress, viz.: July
1, 1862 (12 Stat., 489), and the ameudatory act of July 2j 1864 (13 Stat., 356). The
road of the former was definitely located May 29, 1868, of the latter January 11, 1866.

In 1880 the companies agreed to partition the lands lying in the conflicting limits. 
of their grants, and appointed Samuel J. Gilmore to mae the division. ro the former,
he awarded 34,670.89, to the latter, 39,375.53 acres. The award was approved by both
companies, on the basis of valuation, and the Kansas Pacific Company relinquished
to the Central Branch Union Pac. Co., all claims to the lands allotted by said Gilmore
to it (C. B. U. P. Company) in list "B ", now on file in this office, and the tract in
question is included in said list "B".

Under the law, as construed by the supreme court in the case of Kansas Pac. Ry.
Co. . Dunmeyer (113 U. S., 629), the land was excepted from the grant to the Central
Branch U. P. Co., by the entry of Abramson, which was subsisting when the right of - -
that company attached.
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Its selection of the tract is therefore held for cancellation, subject to the right of
appeal within sixty days.

The land commissioner of the Union Pac. Ry. Co., successor to the Kansas Pacific
Ry. Co., now insists that the tract should be patented to that company.

While it is true that the road of that company was definitely located before
Abramson made his entry, and the land was not excepted from that grant, it is a
fact that the company is only entitled to a moiety of the lands in the overlapping
limits, which it received in the award on the partition, in satisfaction of its grant
as to that part of it.

Since the company accepted the award, as the result of a voluntary stipulation,
and relinquished ll claim to the lands awarded to the other company, it cannot
now consistently assert any claim to lands which of its own volition, it had waived
all right to.

Should this decision become final, the selection of the tract by the company, first
named above, will be canceled and theland held sulijeetto entry by the first qualified
applicant.

The companies will be notified by this office of this action. ake note hereof on
your records.

The Union Pacific R. R. Co. appeals from said decision alleging that
it was error under the statement of facts, to hold its selection of the
land in question for cancellation and to deny its right to patent for
the same as successor to the rights of the Kansas Pacific R. B. Co.

Under their grants, each of the companies named was seized of all
the lands within the overlapping limits of its grant, though each was
entitled to a moiety only of the lands within such limits. The two
companies were alone parties to the partition. The partition was not
the source of title as to either, but after partition, each must revert to
its grant as the origin and source of title to the land awarded to it.
The Union Pacific R. R. Co. would not therefore be entitled to patent
for the tract involved which was covered by Abramson's homestead
entry at the date of the definite location of the company's road. Your
office decision is accordingly approved.

RAILROAD GRANT-LAND EXCEPTED-SETTLEXENT RIGHT.

BOUMBOEFER . ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO.

Land embraced within the settlement claim of a qualified pre-emptor at date of
definite location is exeepted from the grant, even though such claim is never
asserted by a filing or entry.

Secretary Smith to the Commissioner of the General Land Office, ]Iiarch
.11 196. (G. C. R.)

'The St. Paul, Minneapolis and Manitoba Railway Company has
appealed from your office decision of October 9, 1894, which affirmed
the action of the register and receiver recommending that the applica-
tion of Louise Boumhoefer to make homestead entry of the NE. i of
Sec. 1, Tp. 130 N., R. 40 W., St. Cloud, Minnesota, be allowed.
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It appears that the tract is within the ten -mile (primary) limits of
the grant-in aid of the St. Vincent extension of the said road, as fixed
by the map of definite location filed December 19,1871 and was listed
on account of the grant October 28, 1879, list 6.

It appears also that the tract is within the forty mile indemnity limits
of the Northern Pacific Railroad, defi nitely located November 21, 1871,
but outside of the withdrawal on general route. The last named com-
pany has, however, made no application to select the tract in dispute,
and is therefore not a party to the controversy.

The facts. which are not disputed, are recited in your said office-
decision, and are as follows:

In the fall of 1870 (prior to the date of definite location of said road,
December 19, 1871):

Peter Hanson moved on the tract, built a shanty, broke some land, and continued
to live there until May or June, 1877; that the said Hanson, dring said period, was
qualified to make either a pre-emption or a homestead entry; thata wheni Hanson
removed from the land lidrew Nelson moved on, an(l was-succeeded ly Franz Anton
Boumboefer; that the present applicant is the widow of the said Boumboefer and
has continued to live upon and cultivate said farm since the death of her hsband:
in 1888; that she has eight children to support, and that her improvements on said
tract are Valued at $1500.00.

While not denying that the land was settled upon and occupied by a
qualified pre-emptor at the date of definite location, yet the company
insists that iasmuch as the settler on the land at date of definite loca-
tion failed to assert any claim by placing it of record, that the right of
pre-emption or homestead did not thereby attach; and that it is not
competent for other parties who settled long after definite location to
allege and prove that the former occupant had a valid claim, when such
claim was never asserted by a filing or entry.

The settlement and residence on the land- of Hansen, a qualified
pre-emptorfrom 1870 to 1877, was the initiation of a right, and that
tight had attached at the date of definite location. Such being thefact,
the land was thereafter excepted from the grant, and the company was
entitled to select, indemnity therefor under the terms of the granting
act. Northern Pacific R. R. Co. v. Evans, 7 L. D., 131; Northern
Pacific R. R. Co.- t. Bowman, idem., -238; Northern Pacific R. R. Co.'
v. Anrys, 8 L. D., 362. 

The judgment appealed from is affirmed.

AUSTIN V. LEY ET AL.

Motion for review of departmental decision of December 28, 1895, 21
L. D., 507, denied by Secretary Smith, March 11, 1896.
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SCHOOL INDEMNITY SELECTION-MINERAL LANDS.

THiE STATE OF CALIFORNIA.

:School indemnity selections of land returned as mineral will not be allowed without
due compliance with the regulations requiring notice of the application, and
affirmative proof as to the character of the laud.

Secretary Smith to the Commissioner of the General Land Office, March
11, 1896. (P. J. C.)

It appears that the State of California, on October 23, 1894, offered
for filing three indemnity selection lists, numbered 2400, 2403 and 2404,
for lands described in townships 6 and 7, ranges 12 and 13 E., Sacra-
mento land district, which were rejected by the local officers, because
the lands had been returned as mineral i character. The State
appealed, and your office by letter of March 4, 189M, affirmed the action
below, whereupon it prosecutes this appeal, alleging that it was error
to refuse te indemnity selections; that they should have been allowed
and thena hearing ordered to establish their character.

The position assumed by the State is entirely unwarrantable.
Amended rule 110 of "United States Mining Laws and Regulations
Thereunder," of December 1,1894, promulgated July 2 1894 (19 L .
5), reads as follows:

In case of application to enter, locate, or select such lands as agricultural under
laws in which the submission of final proof after due publication and posting, is aot
required, notice thereof must first be given by publication for thirty days and post-
ing in the local office during the same period, and affirmative proof asto the char-
acter of the land submitted. In the absence of allegations that the land is mineral,
and upon compliance with this requirement, the entry, location, or selection will be
allowed, if otherwise regular.

This rule was in force at the time the application to make these indem-
nity selections was presented, and it was incumbent on the State to
comply therewith before they could be allowed.
: Your office judgment is, therefore, affirmed.

KINSWA v. NORTHERN PACIFIC R. R. Co.

Motion for review of departmental decision of December 4, 1895, 21
L. D., 457, denied by Secretary Smith, March 11, 18 96
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APPLICATION TO ENTER-PRIORITY.

CALEB C. WILLIAMSON.

An applicant for the right of entry who, under a rule adopted by the local office,
deposits his application and receives a number corresponding to his place in the
line of applicants, and thereafter fails to respond to such number when it is
reached and called, loses his priority as against a subsequent intervening appli-
cant.

Secretary Sith to the Oommissioner of. the General Land Office, March
11, 1896. (C. J. W.)

On the 11th of December, 1893, Caleb C. Williamson. lodged in the
land office at Enid, Oklahoma, an.application to enter lots 3 and 4 and
the S. , NW. i of Sec. 2, T. 23 N., R. 7 W., which was permitted by the
local officers to facilitate business, said applications to be completed by
such applicants responding to their number in line, when it was there-
after called, and paying the filing fees. and .receiving receiver's duplicate
receipt. Williamson failed to respond to his number when his applica-
tion was reached.

December 15, 1893, Robert E. Stormont made application for same
land, and was allowed to make entry.

On the 5th- of January, 1894, Williamson sought to complete his
application of the 11th of December, which was rejected because of
eonflict with Stormont's entry.

From this action Williamson appealed and on October 10, 1894, your.
4ffiCe affirmed the finding of the local officers. Williamson has appealed
from said last named decision. The terms upon which his application
was received not having been complied with, Stormont's entry was
properly allowed, and if Williamson has settlement rights, his remedy
is by contest of Stormont's entry.

Your office decision is affirmed.

W1FITE V. DODGE.

Motion for review of departmental decision of December 16, 1895,
21 L. D., 494, denied by Secretary Smith, March 11, 1895.
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CONTEST PROCEEDINGS-PRACTICE-COSTS.

HALL V. LAKE.

A contest ny be properly dismissed where the oentestanit..leclines to pay the cost of
taking the testimony on the part of the contestee, and waives the prelerred right
of entry, and it is apparelt that such waiver is not in good faith.

Secretary Sanith to the Comtmissioner of the General Land Office, March
11, 1896. (E. E. W.)

On the 11th of Seprember, 1893, the above named contestee, Bessie J.
Lake, made hoinestead entry of the S. A SW. 1 Sec. 2, and the S. 4- SE. X
Sec. 3, T. 16 N., R. 15W., at Kingfisle, vOklahomal-l. On the 31st of Octo-
ber, 1893, she was granted leave of absence for oie year, alleging in her.
application that she ha(1 made settlemention the 14th of September,
1893, built a house twelve by fourteen feet in size, and resided there
ever since; that she had two children, nine and seven years old; that
the oldest of these was sick; tat because of the great distance to
medieal aid, and heri means being exhausted, she desired leave for the
purpose of going where she could get work whereat to make a living
for herself and children and to make money to improve'lher claim; that
she had no team or tools to work with.

On the 1th of September, 1893, the contestant, W. B. Hall, made
homestead entry of the NW. ± sec. 11, T. 16 S., R. 14 W., and on the
11th of January, 18'94, in the absence of Mrs. Lake, he filed affidavit of
contest against her entry, alleging failure to establish residence, aban-
doumenI tlihat her leave ofabsen c ewas contr ary to law and void; that she
was a married woman and not the head of a family, her husband being
alive-and not divorted,, and therefore not qualified to enter; and asking
to be allowed to prove his allegations, and to pay the expenses of the
hearing. Sometime between that date and the 21st of May, 1893, the
day set for the hearing, (the date is not shown with certainty) he
applied for leave to change his entry from the land therein described
to the land embraced in Irs. Lake's entry.

At the hearing, after Hall ad introduced his testimony Mrs. Lake
had a witness sworn in her behalf, and then Hall announced that he
waived his preferred right of entry under the contest, ad demanded
that Mrs. Lake be required to pay the cost of taking and transcribing
her part of the testimony, as provided in rule 55 of the Rules of Prac-
tice. He also announced his refusal to pay any part of the costs of
taking and transcribing Mrs. Lake's testimony, and thereupon he
moved to dismiss the contest, which motion the register and receiver
sustained. Hall appealed, and on the 30th of October, 1894, the Com-
missioner of the General Land Office affirmed the action of the register
and receiver in dismissing the contest, and also rejected Hall's applica-
tion to amend or change his entry. Hall then appealed to-the Depart-
ment.
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The decision of the Commissioner is correct. Hall's application to
enter the land .was pending, and it i obvious that Ie thought it would
take precedence in the event of the cancellation of Mrs. Lake's entry,
and that his offer to waive his preferred right was but a subterfuge to
evade payment of the costs, the condition upon which the law gives
him the preferred right to enter.

The decision of the Comutissioner of the General Land Office, both as
to the dismissal of the contest and rejection of the application to aiend
the entry, is affirmed.

MCIIRYSTAL ET AL. ?. ITJItEIA TowNSITE.

Motion for review of departmental decision at' December 4, 1895, 21
L. D., 478, denied by Secretary Smith, March ll, 1896.

PRAc'rTICE-APr:EA,-JIEARING.

BOSWELL T AL. V. WATKINS.

The acceptance of au appeal filed out of time, and consideration thereof with other
appeals involving the same land, by ordering a hearing to determine the rights of
all parties, enres ally lefwct therein, i the absence of obhjectiii thereto prior
to the hearing so ordered.

Secretary Smith to the Commissioner of the General Land Office, llarch
118 196. (A. E.)

This is at appeal by Boswell and fIance from your office decision of
October 18, 1895, allowing the application of Watkins to make home-
stead entry of the NW. of Sec. 4, Tp.'16 N., R. 2 W., Gutlirie, Okla-
homa.

Watkins made application on April 27, 1889, Boswell on May 8, 1889,.
and Hance July 24, 1889. All these applications were rejected because
of the pending application of certain townsite settlers for the same
land.

Boswell and fiance appealed from the rejection of their applications
on May 8, and August 9, respectively, but Watkins did not appeal until
September 6, 1889. None of these appeals appear to have been con-
sidered by your office, but as the Department on January 13, 1891 (12
L. D., 653), rejected the townsite application, your office, on July 24,
1891, returned the applications of Watkins, Boswell and fiance, and
directed that a hearing be had to determine who had the prior right to
make entry of the land. In ordering this hearing your office directed
that in deciding the question,

You will take into consideration the qnalifications of the applicants, the priority
and legality of their initial acts, and the efforts made to maintain their respective
claims.

At this hearin all parties were re4resented,'and on July 5,1894; the
local office found that Watkins Was the first to settle upontuhe land;
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that shortly after filing his application, and after he had follo ed up
his settlement by acts of-improvement, he, was taken sick and went to
Kansas for medical treatment; that while there he received word that
his wife was dangerously ill i Michigan, and he went there, but did not
arrive until after his wife had died; that he was unable through sickness
to return to the laud until August, 1889. The office then recommended
that the applications of Boswell and Hance be rejected and that of
Watkins allowed.

Hance and Boswell appealed, and on April 26,.1895, your office held

that Watkins, by his failure to appeal in time from the rejection of his application
to enter . ; . forfeited whatever rights he had acquired as a settler ..... as
against an intervening adverse claim, unless there exists some good reason for his
failure to appeal which will excuse him.

Your office thien rejected the applications of Boswell and Watkins
and allowed that of Hance.

On a motion for review your office, on October 18, 1895, revoked and
set aside your decision of April 26,1895; and allowed the application
of Watkins.

From this Hance and Boswell appealed.
When your office accepted the appeal of Watkins, though filed out of

time, and considered it upon the same asis as it did the appeals of
Hance and Boswell by ordering a hearing, ay defect was cured, and
it was too late to raise the question after the hearing. Had Hance
and Boswell desired to raise the question of error in your office allow-
ing Watkins to be a party.to the hearing after his failure to appeal in
time, they should have appealed from that ruling, and their neglect so
to do precludes them fron raising the point after the hearing.

In view of this, the only question which is left to be considered by
the Department is that for which the hearing was ordered, 'to wit, "the
priority and.legality of their initial acts."

Both the local and your office have found that Watkins was the prior
settler, and that fact is not disputed by the other parties to the con-
troversy. The testimony sustaining this finding, your office decree
allowing the entry of Watkins is affirmed.

HOMwESTEAD ENTRY-IAINTENANCE OF RESIDENCE.

HARY v. GAUMINITZ.

A contract made by a. homesteader through which he secures the cultivation of the
land by a party who lives on the land with him for such purpose, and is paid for
such service out of the crops so raised, is not inconsistent with the maintenance
of residence.

Secretary Smith to the Commissioner of the General Land Office, March
11, 1896. * (0. J. W.)

May 11, 1889, Fred. Aug. Wilhelm Gaumnitz made homestead entry
No. 14,446 for SW. SW. Sec. 10, T. 33 N., R. 30 W., St. Cloud, Min-
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nesota. July 10, 1894, he offered final proof and Joseph flary appeared
as protestant. On July 12th, 1894, the local officers approved said final
proof, subject to the right of appeal. August 6, 1894, ilary appealed.
to your office, alleging that the evidence showed that Gaumnitz had
not resided continuously on the land for five years, but had been absent
from it for more than two years last past.

On November 25, 1894, your office considered said appeal and final
proof and rejected the final proof. Pending Hary's appeal Gaumnitz
died, and within the time allowed for appeals, Oscar Gauninitz, as
special administrator of said Fred. Aug. Wilhelm Gaumnitz deceased
filed his appeal from your office decision.'

That the case is one of some doubt, is indicated by the fact that your
office and the local officers found differently on the question of the
maintenance of residence by the entryinan, during the last two years
of his entry. After a careful examination of the evidence, I am satis-
fied that the equities are all with the entryman and that the entry
should be sustained and the final proof approved, unless the law clearly
demands, a different course. . It is clear that the entryrnan an old man,
and a widower, established his residence upon the land, put all he was
worth ul)oi it, i improvelne])ts, cleared tenty-five to twenty-eight
acres, built a dwelling-louse. barn and granaly upon it, furnished his
house and resided upon. the land and cultivated it for three: years.
These improvements are estimated at not less than four hundred dol-
lars. During the last two years, he is shown to have, been unable to
cultivate the land himself and he entei ed into a ounti act with Joseph
Hary, the protestant, in reference to the cultivation of the land, for a
period of three years. Under the terms of that contract, the entry-
man reserved the right to continue his residence on the land., allowing
Hary to oecupy the building with him, and -none of its furniture was
removed. The proof shows that he was frequently there during the
two years in question, but was absent a good deal of the time under
medical treatment in St. Cloud. Te terms of the contract between
him and Hary seem to havebeenthat Gaunnitz should furnish seed and
direct wlat crops should be pl ated.am id that Hary should do all pecessary
work and receive as compensation one-halt of all the crolps, to be paid
by Gaamuitz on the place. The sulpreile court of Minnesota, in the case
of A. L. Porter v. Martin S. Chandler, vol. 27, page 301, held a similar
contract to be a contract for hire. If a contract for hire, in coatradis-
tinction to one strictly of tenancy, it would not be inconsistent with
the maintenance of residence upon the part of the land owner. I find
nothing in the proof or conduct of (Gaumnitz to indicate any intention
upon his part to abandon his home and select another residence and
the question is, whether his absence, during his ill health, under the
circumstances disclosed by the record maybe excused. In my opinion
it should be, and your-office-decisionis; reversed, andtbefinial- proof of
Gaumnitz approved.
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CONTEST-APPLICATION TO ENTER-DEATH OY CONTESTANT.

WILKA'S HEIRs V. MARTIN ET AL.

The right of an actual settler, with a pending application to make homestead entry,
who dies before the final determination of a contest instituted by hlim against a
prior adverse entry, descends to is heirs, and may be perfected by them oii the
cancellation of the entry und-er at tick; and this riglt is in no maner dependent
Upon the rovisions of the act of July 26, 1892, with respect to the heirs of a
contestant.

Secretary Smith to the Commissioner of the General Lanzd Office, Alarck
11, 1896. (1. D.)

Tle detendants in the case of the Heirs o Johln H. Wila . Robert
S. Martin and Lillian S. Davis, move for a review of departmental
decision of September 5thl, 1895 (unreported), wlhei'ein their homestead
entries were eld for cancellation as to te VA. t of te NE. - of Sec.
25, T. 88 N., E. 45 V., Des loines land district, Iowa.

No point is raised in either motion, that was not mitade on the appeal
and considered i rendering the decision complained of.

This land was included i lands patented to Iowa for the Sioux City
and St Paul Railroad Coinpany, but became subject to frfeiture
because of tlie company's failure to construct the road as required, and
was by the state r ecouveyed to the United States and restored to entry
September 12, 1887.

In 1883 John H. Wilka settled on the land, and March 29, 1884,
aliplied to miiake homestead entry for one hundred and sixty acres so
settled on, including te tract in controversy.

His application was rejected by the local officers for conflict vith said.
land grant, ad le appealed.

Action upon this appeal was suspended June 21, 1884, pending action
Ol the riglts of te railroad company for these and other lands. and no
action was ever takeni oii the appeal.

On June 19, 1884, Martin aplied to make homestead entry for one
hundred and sixty acres including te tract in dispute, which was
rejected for the same reason.

Appeal was taken and action thereon suspended as in the Wilka case.
The lnfd was restored to entry September 12, 1887, and on that day

Martin tiled his aplication to enter, and on September 13, 1887, Wilka
filed his apl]ication.

The local fficers without a hearing on September 15, 1887, allowed
Martin's entry, and rejected Wilka's for the land in controversy.

Wilka appealed fom that fiuiding, and asked for a hearing which
was ordered.

The evidence on the hearing showed that Wilka was the prior settler
on the one hundred and sixty he claimed, including the tract in dis-
pute; that lie tried to make entry and upon rejection of his application
appealed. He continued. to live on.the land withlihis familyas a liore-
stead, and the first day after it was open for entry he: appeared at the
land office to make entry.
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Martin was living upon adjoining land and appeared to enter the
land he claimed icluding this tract, the day it was open fbr entry.
The evidence shows that so far as possessory right can give an equity,
it was with Wilka. He had lived on the land as his home for four
years and showed no laches in appearing to make entry when it could
be done legally. The only question left then is whether the heirs of
willia, he having (lied December 29,1890, can complete te entry, after
the decision results in favor of the contest lie inaugurated.

It is urged that the heirs of Wilka ctannot have the benefit of the
decedenit's contest because it is claimed that the act of Congress of
July 26, 1S92 (27 Stat., 2X(0) amending Sec. 2, of te act of May 14, 1880
(21 Stat., 180) is " not retroactive and does not give to the heirs of a
contestant who (ied prior to the passage of the act, the right to mnain-
tain the contest."

In the first place it will be noticed that Wilka was not a contestant
such as was contemplated in said act of July 26, 1892, but was an
actual settler on the land with a pending application to make home-
stead entry for the land; ad nder such circumstances upon the death
of the successful contestant his heirs had the right to make entry before
the passage of the amendment just cited.

That amendment extended the rights of a contestant under a pend-
ing contest to the heirs of "any person" who has contested.

A bona fde applicant for land with an apphication pending at the
time of his death, had such a right to enter the land, as descended to
the heirs, before that amendment, even when not settlers on the land.
Sharrar v. Teachbnan (5 L. D., 422); Southern Pacific R. R. Co. v. Sturm
(2 L. D., 546).

The circular cited by attorney for Martin (16 L. D., 34), does not
apply in this case.

The motion for review is denied.

INDIAN RESERVATION-BOUNDARY LINES-RIES JUD)ICATA.

RED LAxE AND WIJITE EARTH INDIAN RESERVATION.
The direction of the Secretary of the Interior that a boundary line of an Indian

reservation, as theretofore surveyed, should be retraced and marked on the
ground, is a final adjudication as to the correctness of said line that should not
be disturbed by his successor in office.

The approved boundary line of an Indian reservation will not, after a lapse of years,
be changed, where such action will operate to disturb ested rights acquired in
good faith under the previous executive action of the Department.

Where a boundary line of a reservation that has been long accepted by the parties
in interest is attacked, and a different line alleged to- be the true one, and there
is room for doubt, as to which is the true line, the doubt should be resolved in
favor of the established line.

Secretary Smith to the Commissioner of the General Land Office, March
a ~~~13, 1896. (Jo . P.

On December 27, 1895, you submitted for my approval a letter of
instructions to the registers and receivers at Crookston and Duluth,
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Minnesota, relative to the disposal of the lands ceded by the Chippewa
Indians, which ,as a result of the examination of a portion of the land
in the Red Lake and White Earth Indian reservation,.Minnesota, under
the provisions of the act of January 14, 1889 (25 Stat., 642) have been
classed as "agricultural"' and are therefore subject to disposal under
the sixth section of said act. In connection with this matter, you sub-
mitted for the consideration of the epartment the question as to
whether the southern boundary as laid down in the latest township
plats shall be considered as the accepted southern boundary of the Red
Lake reservation as it existed before the cession under the act of Jan-
uary 14, 1889'supra.

I am also in receipt of your office letter of February 18, 1896, in
answer to my reference to you of a letter from Mr. M. R. Baldwin, chair-
mal of the Chippewa commission, in regard to the location of the north-
west boundary of the Red Lake reservation, for investigation and report
thereon, and of your letter of February 19, 1896, transmitting the home-
stead application of Livingston A. Lydiard for the S. I of the SE. W

of Sec. 7 and the SW. 1 of the SW. and lot 5 of See. 8, T. 148 N. R.
33 W., St. Cloud land district, Minnesota, on appeal from your, office
from the rejection thereof by the local office at St. Cloud; which tracts
are included in the Red Lake reservation, as it is now defined on the
township plats.

You also transmitted with your letter of February 19, 1896, notices
of twenty-five parties of their desire to enter at the land office, at St.
Cloud, certain tracts of land in T. 149 N., R. 32 W., T. 149 N., R. 33 W.,
T. 150 N., R. 32 W., and T. 151 N., R. 32W., which they state they are
fully qualified to enter, but are prevented from doing so by the fact that
said lands are erroneously being treated as within the ceded portion of
the Red Lake reservation, which is held to be subject to disposal under
the act of January 14, 1889, supra.

I gather from your letters of December 27, 1895, and February IS and
19, 1896, and the accompanying papers, the facts:

By treaty wi:h the Mississippi bands of Chippewa Indians of Feb-
ruary 22, 1855 (10 Stat., 1165), these Indians ceded to the lUnited States
their right, title nd interest in and to all the lands embraced within
defined boundaries.

By treaty with the Red Lake and Pembina bands of Chippewa
Indians, of October 2, 1863'(13 Stat., 667), the Indians ceded to the
United States all their right, title and interest to all the lands embraced
within described boundaries.

Under the provisions of the act of January 14, 1889 (25 Stat., 642),
the Chippewa Indians in Minnesota ceded to the United States all
their lands in Minnesota other than those reserved for the purpose of
allotment.

In accordance with the provisions of the sixth section of the act of
January 14, 1889, supra, for the disposal of the lands, which may be
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classed as " agricultural," a portion of the lands. in the Red Lake and
White Earth reservations are now subject to disposal. But before
opening these lands to settlement and entry, it is deemed important to
determine the correct boundaries of the ceded lands, arid a question has
arisen as to the true boundary lines of the reservation.

First: As to the southern boundary.
This boundary is described in the treaty of February 22, 1.853, s-upra,

as a straight line extending from the northern extremity of Turtle lake
to the mouth of Wild Rice river. This line was first surveyed under
a contract made February 21, 1872, with Thomas G-. Merrill.;

On December 2, 1884, the Commissioner of Indian Affairs transmitted.
to this Department a letter from the Indian agent at the White Earth
agency, dated October 6, 1884, in which it was stated that the Indians
believed the southern boundary line of aid reservation,. as established
by Merrill, to be erroneous; that it was about two and one half miles too
far north. The Commissioner of Indian Affairs, in his letter of trans
mittal, stated that in his opinion the claim of the Indians was not well
founded, and even if it were, he doubted the feasibility of changing the
boundary line at that late date; and he further stated that he did not
know that the correctness of that line had ever before been questioned,
but that he had no doubt that it would be well to have the line re-run
and plainly marked in a durable manner. With the correctness of that
boundary line thus called in question, and with the matter thus fully
before him, the then Secretary of the Interior, under date of January
26, 1885, authorized the Commissioner of the General Land Office to let a
contract for the re survey of the southern and southwestern boundaries
of the Red Lake reservation "agreeably to the recommendation of the
Indian Office," and under date of June 22, 1885, a contract was let for
the re-survey of that line as established by Merril].
- I am of the opinion that this was in effect an adjudication by my
predecessor of the correctness of that line and under the decisions of
the Department is res judicata.- Rancho San Rafael de La Zanja (4
L. D., 482); Mansfield v. Northern Pacific R. R. Co. (3 L D., 537); Robert
Carrick (3 L. D., 558); and State of Oregon (3 L. ., 595).

In view of the holdings of this Department, as indicated above, and
the further fact that the line has been established for more than twenty
years, I do not believe that it should now be disturbed but that the
final action of the Department with reference thereto of January 26,
1885, should be adhered to in order that administrative action may not
become involved in confusion.

You will therefore dispose of the claims which you state have been
initiated to some of the lands lying within the lines of this boundary
in accordance with this holding.

Second: As to the northwest boundary.
This boundary is described in the second article of the treaty of

October 2, 1863, sulira, as beginning at the point where the interna-
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tional boundary between the United States and the British posses-
sions intersects the shore of the Lake of the Woods; thence i a direct
line southwestwardly to the head of Thief river; thence down the main
channel of said Thief river to its mouth on Red Lake river.

The question as to the correctness of this last boundary was pre-,
sented by Mr. M. R. Balawin, Chairman of the Chippewa commission,
by letter of February 7, 1896.

It appears that the first survey of tis line was made by one Warren
Adley, clepaty United States surveyor, under a contract dated June 17,
1873. Adley began at the initial point described in the treaty, and
closed his suivey at the confluence of the north and east branches of
Thief river which'he designated as the heal of that stream. It appears
that pon the earlier. plats of this survey the stream elow the junc-
tion was designated as "Thief river" and above the junction as the
east brancli and north branch, respectively. It appears also that in
1879, one George F. Hamilton, a deputy United States surveyor, when
extending surveys over the public lands within the vicinity of this
boundary, and when making a re survey of this boundary, crosses the
"North Branch" of Thief river several times, always referring to it as
the "North Branch," and in his survey of township exteriors and sub-
divisional lines he refers to the same stream as the "North Branch."
It appears also that in the survey of certain townships in April, 1892,
the stream theretofore called "North Branch of Thief river" is for the
first time designated as Thief river and the lake i which it heads is
designated as Thief lake.

The evidence wvould seem to overwhelmingly establish the fact that
at the time Adley made his survey of the northwest boundary line, the
head of Thief river was regarded as being at the confluence of the east
.and north branches of that stream and that the "North Branch" was
not designated as the main stream until nearly twenty years after the
establishment of the line by Adley, and li reason is given for that
designation.

If the head (of what was known as the "North Branch" slouild now
be accepted as the head of Thief river and the northwest boundary
changed. to conform to that viewv, great confusion would result because
of the fact that the public surveys, to a large extent, have been closed
in the vicinity of the established line, to conform thereto. Homestead
entries have been made and approved npoU lands lying within the dis-
puted territory, swamp land and school selections have been made and
approved in the same territory. and the effect of changing that bound-
ary line or altering the final action of this Department in approving the
line, as established by Adley, would tend to jeopardize and overthrow
vested rights acquired in good faith under the executive action of this
Department, a-thing which this Department has held it would not do.
J.. Lea (0 L. D., 652). See also S. P. Randolph (15 L. D., 433).
- I am, therefore, of the opinion that the northwest boundary line, as
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established by Adley and approved by the Department, and as recog-.
nized by all the parties in interest for-more than twenty years, should
not now be disturbed.

Third: As to the eastern boundary.
This boundary, as defined by the treaty of February 22, 1855, begins

at the mouth of Black river where it empties into Rainey Lake river;
.thence up Black river to its source; thence in a straight line to the
northern extremity of Turtle lake. In 1875 a survey of this line was
made beginning at the head of Turtle lake and closing at a point where
the surveyor found "water running east into Black river," where he
established a terminal point.

The eaily plats of the township where the survey terminated indicate
the stream at that point to be "Black river." The later plats show it
to be the south fork of Black river, and a recent. survey of some of the
townships north show that there is a north or west branch of Black
river and the surveyor general expresses the opinion that the bead of
that branch is the head of Black river, but he gives no reason for his
conclusion. The terminal point of the survey made in 1875, at thehead
of what is now designated as the south fork of Black river, is, in fact,
but a little less than one half mile from the head of that fork, but in
twenty years a recession of the river or change in it to that extent is
not improbable. There is no more or better argument for locating the.
head of Black river at the beginning of the north fork than there is for
locating it at the head of the south fork where it was located more than
twenty years ago. At any rate there is room for argument and for
reasonable minds to differ on that proposition.

Where a boundary line which has been long established and accepted
by the parties in interest as the true line, is attacked, and another and
different line is alleged to be the true line, and there is room for doubt
as to which is the true line, the rule applicable in such cases is that the
doubt should be resolved in favor of the old established line. This is
elenmental and a reference to authority in support of its soundness will
hardly be required.

The question as to the correctness of the east boundary is raised by
persons who would like to initiate claims to the lands that would become
public lands if the boundary should be changed as suggested. If such
a change should occur, approximately 200,000 acres would be taken
firom the reservation as it now exists, with approximately 25,000,000
feet of valuable pine timber which has been examined and appraised at
the expense of the Indians.

I am clearly of the opinion, therefore, in reference to these boundary
lines, that they should be adhered to as now indicated upon the maps
and plats of your office, except that poition of the east boundary beyond
Butler's terminal point, which should be corrected as indicated by your
office letter blC"h of the 19th ultimo;- that to change these boundaries
now would be not only a violation of all the precedents established by

10332-vOL 22 20
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this Department in such matters, but would be a violation of vested
rights and contrary to public policy.

With your letters submitting te question of these boundaries, you
also transmitted the laims of individuals to certain tracts within the

boundaries of said reservation, concerning whicl you have asked me
to express an opinion, the same are herewith returned to you for dispo-
sal in accordance with this decision.

The question concerning the rights of the State of Minnesota to
swamp lands within the lines of this reservation, recently submitted,
is now under consideratioh, and my conclusion with reference thereto
will be communicated to you at an early day.

COA-L LAkND-PURCHASE OF POSSESSORY RIGHT.

SWAIN . KEARNEY.

One who purchases the possessory right to a developed vein of coal, while the title
to the land is still in te United States an d thereafter remains in actual posses-

sion thereof, is entitled to file a declaratory statement and perfect title there-
under.

Secretary Smnith to the Commissioner of the GeneralLand Office, March 13,
1896. (C. J. W.)

On May 24, 1893, Daniel Kearney filed coal declaratory statement, No.
79, for the purchase of the N. and'the SE. of NE..j of See. 12, T.
20 N., R. 14 E., W. M., North Yakima, Washington.

On May 2, 1895, at 9 o'clock, A. M., Carroll 0. Swain filed declaratory
statement, No. SO.

On May 2, 1895, at 1 o'clock P. -M., Mary E. Kearney presented the
relinquishment of Daniel Kearney to coal declaratory statement, No. 79,
and filed her coal declaratory statement, No. Si, for same land, alleging
possession since April 1, 1895.

May 29, 1895, Mary E. Kearney appeared at the local land office, and
applied to make final proof and payment for the land; and on that date
notice was issued to Carroll 0. Swain to appear before the office on July
6, 1895, and show cause, if he could, why the final entry of Mary E.
Kearney should not be accepted.

On the 6th of July, 1895, the parties appeared and testimony was
taken.

On July 17, 1895, Mary E. Kearney offered her final proof in support
of her claim, and on same date Swain filed his protest against accept-
ance of the same. On the 24th of August, 1895, the register and
receiver rendered dissenting opinions, the receiver finding that both
declaratory statements S0 and 81 should be canceled, and the register
finding that Swain's declaratory statement, No. 80, should be canceled,
and recommending that Mary E. Kearney be permitted to conplete her
entry by payment for the land. From these decisions Swain appealed,
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and on October 26, 1895, your office considered the case and affirmed
the decision of the register. From this decision Swain appeals.

The specification of errors is as follows:
1. It was error to affirm the decision of the register, dismissing the protest of

appellant.
2. It was error not to hold D. S. No. 81, made by Mlary E. Kearney, was void, for

the reason that she was not in possession of the land at the time the same was made,
and had never opened or improved a mine thereon.

3. It vas error to cancel O. S. No. 80, made by appellant.

It appears that Michael McColgan, the aent of Mary E. Kearney,
made a filing originally for this land, an(l that during the life of it he
sold his claim to Daniel Kearney for six hundred dollars. After this
sale McColgan acted as Daniel Kearney's agent, and held possession
for him during the life of his filing, and also did some work on the claim,
boring a hole with a diamond drill to the vein of coal. He was also
active i efforts to secure cars to remove the coal. There is no question
about the land being coal land and having a coal vein open thereon.
During the lifetime of Daniel Kearney's iling, Mary E. iKearney pur-
chased his claim and improvements, consisting of the drill hole and
work done i the tunnel, giving five hundred dollars therefor. This
fact is not controverted. From the time of her purchase and filing
Mc(olgan acied as her agent, and continued in possession of the land
as such agent. On May 1, 1895, the day before filing her statement,
she appears to have gone upon the land and to have examined it in
company with McColgan. The discoveryof the coal mine was notmade
by any of the parties to this litigation. McColgaii, first as the agent of
Daniel Kearney, and later as the agent of Mrs. Kearney, has made
improvements of some value and has all the time Leen endeavoring to
arrange with the railroad company for the removal of the coal. Up to
the time of Swain's filing he had neither discovered, developed, nor
improved any coal vein on the place, but had recognized the validity
of Kearney's claim. Both the local officers, as well as your office, con-
curred in finding that his filing is invalid, and I am of the same opinion.
The only real question in the case seems to be the one about which the
register and receiver differed; and that is, whether one who purchases
a developed vein of coal, while the title is stilt in the United States,
may file declaratory statement and obtain title thereto.

Discovery and improvement of coal mines seems to be the chief
purpose of the laws in reference to this subject.

Section 2348, Revised Statutes, reads

Any person or association of persons, severally qualified as above provided, who
have opened and improved, or who shall hereafter open and improve any coal mine,
or mines upon the public lands, and shall be in actual possession of the same, shall
be entitled to a preference right of entry.

Section 2351 reads
In case of conflicting claims upon coal lands where the improvements shall be

commenced after the third day of March, 1873, priority of possession and improve-
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ment, followediby proper filing and continued good faitb, shall determine the
preference-right to purchase.

In this case the evidence throws doubt and distrust upon all the
transactions of Swain in connection with the mine, and if he has any
sort of possession of it, it is clearly the possession of a trespasser.
The mine is in condition to be worked and operated, lacking only
proper accommodation from the railroad company. The evidence
shows that those under and through whom Mrs. Kearney derived pos-
session, had been in peaceable possession of the mine for a long time,
and that even Swain had recognized their rights to it. The purchase
made by Daniel Kearney, as far as the evidence discloses, was in per-
fect good faith, the subsequent purchase from him by his wife seems to
have been open, honest and fair, and I can see no reason why she
should not be awarded the preference right to purchase said land.

Your office decision is accordingly approved.

RAILROA-D GRANT-.LANDS EXCEPTEP-DONATION CLAIM.

OREGON AND CALIFORNIA R. R. CO. v. KUEBEL.

Land emhraced within a notification of a donation claim, at the time when a railroad
grant becomes effective, is excepted from the operation of said grant, though
claims of such character are not specifically named in the excepting clause of
the grant.

Secretary S3mith to the Commissioner of the General Land Ofce, March
16, 1896. (J. A.)

The land involved herein is the E. I SE. 1 of section 5, T. 15 S., R. 5
W., Roseburg, Oregon, land district.

Said tract is within the limits of the grant made by the act of July
25,1866 (14 Stat., 239), to aid in the construction of the Oregon and
California Railroad, and opposite the section of said road that was
definitely located March 26, 187 0.

Benjamin F. Sanders filed onation notification covering said land
November 28, 1855. June 14, 1882, Joseph J. Kuebel made pre-emption
cash entry for the land.

December 14, 1894, your office rendered decision herein, holding that
Sanders' donation notification excepted the land from the operation of
the grant, of July 25, 1866 (14 Stat., 239). The claim of the Oregon and
California Railroad Company to the land was therefore rejected with a
view to the consideration of the claims under the pre-emption cash
entry and the donation notification.

The appeal of the company brings the case before me for consideration.
The appeal assigns error in substance in holding that the exception

made in said grant, of. lands "granted, sold,, reserved, occupied by
homestead settlers, preempted or otherwise disposed of " includes lands
covered by donation notifications.
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The fact that donation claims are not specifically mentioned in the
excepting clause of said act of July 25, 1866 (14 Stat., 239), can not
deprive donation claimants of rights acquired under the donation act
of September 27,. 1850 (9 Stat., 496). The land was claimed under
Sanders' notification at the time of the definite location of the road
and is therefore excepted from the operation of the grant. The decision
appealed from is accordingly affirmed.

AILROAD GRANT-INDEINITY SELECTION-SPECIFICATION OF LOSS.

NORTHERN PACIFIC t. R. CO. . HOLTZ.

The order of May 28,1883, waiving specification of loss in support of indemnity
selections, was made at a time when the indemnity withdrawals for the benefit
of the Northern Pacific were held valid, and that fact must be considered and
given effect in determining the scope and purpose of said order, although such
withdrawals are now held invalid.

Secretary Smith to the Commissioner of the General Land Office, March
16, 1896. (F. W. C.)

I have considered the appeal by the Northern Pacific R. R. Company
from your office decision of November 19, 1894, rejecting its selection
covering the SW. A-of the NW. Sec. 3, T. 133 N., R. 42 W., St. Cloud
land district, Minnesota.

This tract is within the indemnity limits of the grant for said company
and was included in its lists of selections filed December 29, 1883, and
July 16, 1885. Neither of these lists was accompaniied by a designation
of losses the same not being supplied until April 26, 1892

On January 12, 1886, Frederick Holtz made homestead entry of this
land upon which he made proof and final certificate issued January 15,

Your office decision holds that the company's selections of December
29, 1883, and June 16, 1885, were not protected by the general order of
May 28, 1883 (12 L. D., 196), because said order did not contemplate
the selection of lands subject to settlement without designating a basis
therefor, but was applicable only to such of the lands as were covered
by withdrawal. John 0. Miller v. Northern Pacific R. R. CJo. (11 L. D.,
428).

It is contended by the company in its appeal that since the repeated
ruling of this Department holding that there was no authority for an
indemnity withdrawal on aceount of the grant for this company, that
the decision in the case of John i0. Miller v. The Company, supra, is
without effect since

if there were no legally withdrawn lands, then there were no exceptions to the oper-
ation of the Secretary's order of May 28, 1883, and it applies to all the lands in the
indemnity limits.
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I ali unable to agree with this reasoning, for in considering the scope
and purpose of the order of 1883, the. condition then existing must be
taken into consideration. At the time of te issue of this order the
indemnity withdrawals made on account of this grant were respected,
and although these orders of withdrawal are no longer regarded, yet
this in nowise affects the distinction pointed out in the Miller case,
supra.

The land i question was, both at the dates of the filing of the map
of definite location and the withdrawal ordered thereon, embraced in
the prictfacie valid homestead entry of David Deplock, made August
4, 1868, and canceled Mlay 22, 1874. It is clear therefore that if the
withdrawal was held to have been valid the same would not embrace
the tract in question, and as the distinction made in the Miller case
wherein it was held that the order of May 28, 1883, did not contemplate
the selection of lands subject to settlement without designating the
bases therefore, has since been uniformly followed, I must affirm your
office decision and the company's selections covering the land in ques-
tion will be canceled.

OKLI-IOMIA LA-NDS-CHERO1KEE OUTLET-SETTLEMENT RIGHTS.

BOWLES . FRAIZE P.

Initial acts of settlement are sufficient if of such character as to give noticethat the
land is claimed under the settlement laws.

The period of inhibition against entering pon lands in the Cherokee Outlet dates
from the proclamatiou of the President announcing the time when said lands
would be open to settlement.

During the peudeiicy of a contest initiated by one who claims priority of settlemeut
it is incumbent upon the contestant to maintain his original settlement rights

* anll establish residence on the land.

Secretary Smith to the Comomissioner of the General Land Office, ilfarch,
16, 1896. (C. J. W.)

On September 20, 1893, Eli J. Fraizer made homestead entry No. 177
for NW. I Sec. 14, T. 20 N.T R., 9 W., Alva, Oklahoma. The land was
a part of the Cherokee Outlet which by proclamation of the Presidiit
of August 19, 1S93, was declared open to settlement o September 16,
1893.

On September 23, 1893, Alva M. 3owles filed affidavit of contest
against said entry, alleging that he was the first legal settler upon the
land. A hearing was ordered and set for the 17th of April, 1894.

On that day both parties appeared and defendant filed an affidavit
for continuance on the ground of the absence of two witnesses. Plain'
tiff admitted that the witnesses would testify as claimed by defendant
and the trial proceeded.

Defendant's attorney cross-examin ed plaintiff 's witnesses, and intro-
duced certain letters, through their identification in the testimony, but
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wlien plaintiff rested his case, defendant demurred to the sfficiency of
plaintiff's evidence and declined to introduce testimony in his own
behalf. On July 7, 1894, the local officers overruled the demurrer, and
held that plaintiff had established his priority of right and recom-
mended the cancellation of defendant's entry.

On August 2, 1894, defendant appealed from said decision to your
office, assigning various grounds of error. On December 7, 1894, your
office considered said case and specification of errors and affirmed the
decision of the local officer's. On the 9th of February, 1895, defendant
filed his appeal from your office decision, in which he specifies six
grounds of error. The 3rd, 4th, 5th and th grounds embrace all the
material questions involved.

The 3rd ground is that it was error to hold that ]3owles made any
valid settlement on the land in question on September 16, 1893, or prior
to the attachment of Fraizer's rights.

4th. It was error to hold that defendant had notice of any valid claim
by contestant, to said land.

5th. It was error not to hold that contestant was disqualified fromt
entering the lands in the Cherokee Outlet.

6th. It was error not to hold that contestant, had failed to follow up
his alleged settlement, by establishing residence on said land as required
by law, especially in view of the fact that he had actual knowledge of
defendant's adverse claim.

The 3rd ground alleges the ins11fficiency of contestant's acts of set-
tlement made o the day of opening and will be first considered. As
defendant offered no evidence as to what these acts were, the statements
of contestant and his witnesses miust be taken as true. These are in
substance that about twelve minutes after 12 o'clock noon on the day
of opening he reached the land in dispute and immediately set up a
stake with a flag on it. Tat he commenced a well, which was then
sunk to a depth of about three feet, that one or more mounds were
thrown up near the supposed line and other stakes set along the sup-
posed line. That his wagoii was left standing upon the claim. That
he and others spent the evening i hunting for and enudeavorillg to locate
the corners and lines. That next morniig he had three or four furrows
run around about an acre of ground, sufficient to attract the attention
of anyone passing near it. The initial acts of settlenent are addressed
to the purpose of giving notice that the land is taken and claimed. I:
my opinion these acts were sufficient to accomplish the purpose intended
and were of the character used in most instances on the day of opening
in Oklahoma. The peculiar circumstances attending settlemeuts hur-
riedly made are to be taken into account as was held in the case of Hurt
v. Giffin (17 L. D., 162).

The 4th ground that it was error to hold that defendant had notice
of any valid claim by contestant scarcely deserves separate considera-
tion, since the evidence clearly shows that these acts and signs of set-
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tlement were pointed out by contestant to defendant on the evening of
the opening, when he came upon the land, accompanied by contestant's
verbal statement that the claim was his. There can be no question of
notice to defendant of contestant's claim.

The 5th ground of error presents the question of soonerism, as appli-
cable to lands in the Cherokee Outlet opened to settlement under the
proclamation of the President of date of 1l9tl of August, 1893. It was
held in the recent case of Townsite v. Morgan et al. (21 L. D., 496) that
as to the Cherokee Outlet the inhibited period, dates from the procla-
mation opening it to settlement. As the evidence does Dot show the
contestant to have been in the Territory after said proclamation, and
before the opening, this, under the evidence, disposes of the 5th ground.

IThe 6th and last ground presents a more serious question and one
not so well settled 'by former adjudications. It in substance charges
that contestant has failed to follow up and maintain his initiatory acts
of settlement by residence and improvements as required by law, pend-
ing his contest. That contestant was bound to maintain his original
settlement rights by such acts as would clearly negative the idea of their
abandonment is clear and to establish residence upon the land within
a reasonable time. It is hardly to be expected that improvements of a
very valuable and permanent character will be made while the title is
in litigation and doubt, nor does the law, I thilk, require it. Te main-
tenance of the original settlement followed by residence is sufficient.

The defendant in this case insists that he has the more valuable
improvements and that his 'residence has been longer upon the land.
The witnesses, however, estimate the value of the improvements to be
about equal. The contestant was delayed in the erection of a building
suitable for residence by cutting his foot while worki ng at his improve-
ments, but he seems to have established his residence on the place in
Decenber, 1893, about three months from the time of his first acts of
settlement. Ee has preserved his rights and your office decision is
approved.

TIMBER CULTURE CONTEST-tCAPLIANCE WIT1 LN-!UOSTS.

REYNOLDS V. RA SDIELL.

The arid condition of land embraced within a timber citure entry does Dot excuse
non-compliance with the requirements of the law.

A contestant who attacks a timber culture entry for the prpose of securing a pre-
ferred right of entry must pay the costs of such proceeding; and the contestee
in such a case should not be required to pay for testimony submitted by him in
-good faith as a part of his efense.

Secretary Smith to the Commitsionter of the Eand Office, March 16, 1896.
(C. J. W.)

Edward E. Ramnsdell made timber culture entry for SW. 1, Sec. 34,
T. 4 N. R. 6 W., Denver, Colorado, March 16,1885.



DECISIONS RELATING TO THE PUBLIC LANDS. 313

On December 28,1893 Samuel Reynolds filed contest against said
entry, alleging that no trees were then growing on the land.; tat no
trees had been planted on it since 1888; that defendant had planted
only about four acres of trees and had failed to cultivate and water, or
otherwise care for them.

The testimony in the case was taken before the clerk of te district
court of Weld County, Colorado, on February , 1894. The costs
amornting to forty-seven dollars and eighty-five cents were paid by the
plaintiff.

On February 26, 1894, plaintiff made a motion to retax the costs and
required the defendant to deposit 32.50, which motion the register and
receiver sustained and on the same day made their decision, and the
defendant appealed, without mentioning te motion to retax costs, and
did not make the deposit as required. By letter "II1 of July30,1894,
your office without passing upon the correctn6ss of the action of the
local officers in sustaining said motion, directed that they notify defend-
ant that his appeal would not be considered, unless within thirty days
from said notice he paid to the receiver, the sum of $32.55, to be held
by him and await the final determination of the case. The amount was.
accordingly deposited by the defendant. The motiouito retax the cost
rests on the theory that defendant, who was the first witness sworn in
his own behalf, admitted the truth of the allegations set out in the con-
test affidavit and that the testimony of the other witnesses was there-
fore irrelevant. The defendant substantially admitted the truth of the
facts charged but set rip additional facts by, which lie sought to avoid
the consequence of his failure to plant trees since 1888. The plaintiff
it seems did not during the progress of the trial object to aying the
costs of transcribing the testimony of any witness, until after the wit-
ness had testified, been cross examined and discharged.

On November 23, 1894, your office l)assed upon defencdant's appeal
and also considered and passed upon defendant'ls liability for the costs,
to cover which said deposit had been req uired.

In reference to the matter of costs your offiee held, that in as Uch
as plaintiff made no objection to paying costs doring the pelency of
the trial so as to put defendant on notice of what evicdence was deemed
irrelevant, the motion to retax was improperly allowed, but affirmed the
finding of the local officers that the entry should be canceled.

From this decision fiamsdell appeals in so far as said decision holds
his entry for cancellation. He bases his appeal upon the ground that
during the years 1888 and the date of the contest in December 1893, he
was unable to obtain water for irrigating purposes and that lie had
demonstrated by experience that it was useless to plant trees until he
did obtaii a supply of water ad that he acted in good faith and had
finally succeeded in making rrangements for an adequate supply of
water. The cessation of all effort to plant and cultivate trees for three
or four consecutive years, is fatal to this entry especially since the con-
test was filed pending the default.
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Reynolds also appeals from so much of your office decision as relieves
Ramsclell of the costs of the testihiony offered by him. I find no
authority for the order made, requiring anisdell to deposit mioney to
pay the costs, he being the defendant in a contested timber culture
entry, where the contestant claims the preference right of entry. The
costs in this case should have been taxed under rule 54 of practice.
Under rule 41 the local officers are clothed with the power of keeping
out of the record obviously irrelevant testimony, that is testimony
readily recognized as irrelevant, not alone by the legal, but the common
mind.

I know of no rule for taxing costs for obviously irrelevant and clearly
useless testimony. The requirement made of Raimsdell to deposit
money to pay costs seems to be based on the idea that the testimony by
which he supported his defense was obviously irrelevant in the mean-
ing of the rule, and therefore he should pay for it. As to whetler it is
of this character, is still the subject matter of serious and earnest con-
troversy between learned counsel, carried on, we must suppose with
some degree of sincerity. Under these circumstances it is mnost likely
that the defendant acted in perfect good faith, and honestly believed in
the sufficiency of his defense and the relevancy of the testimony offered.
The- result of his mistake, is the cancellation of his entry and the
extinguishment of his claim to the lane. As his defense appears to
have been made i good faith I see no reason wihy he should be required
to pay the costs, and the money deposited with the receiver by himL
should be returned to himi.

Your office decision is approved.

REPA:YATENT-DESEIRT LAND ENTRY-INITIAL PAYMENT.

WILLIAI R. BENTLEY.

There is no authority of law for the repayment of the excess erroneously charged
in the initial payment ade on a desert land entry.

Secretary Smith to the ooumissioner of the General Land Office, March
16, 196. (W. F. M.)

William R. Bentley has appealed from the decision of your office
denying his application for repayment of one half of the initial pur-
chase-money paid on his desert land entry of the NW. of section 24,
township 1 N., range 66 W., made on April 1, 1891, at the Denver,.
Colorado, land office.

It appears that at the time of entry he was wrongfully required to
pay fifty cents an acre instead of twenty five cents, and having now
relinquished the entry on the ground, as he states, of the impossibility
of covering said land with water, he now asks that he be refunded the
excess erroneously required of him.
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The action of your office is based on the authority of Henry I.
Davis, 12 L. D., 632, and George TV. Crane, 16 L. D., 170. Under
date of February 2, 1892, the registers and receivers of the United
States land offlees were instructed that in cases where parties had
made an initial payment of fifty cents an acre, a balance of seventy
five cents should be accepted upoll their submitting final proof. The
Crane case, spra, simply follows those instructions.

In the case now before me, however, the filingg of the relinquishment
deprives the entryrnan of the advantage of having his final payment
reduced, and he is therefore without remedy unless repayment be
allowed. But under the law as heretofore construed by this Depart-
ment it cannot be allowed. In the case of Frank A. White, 17 L. D.,
339, the entryinan was required to pay fifty cents an acre at the time
of his application and an additional sum of two dollars an acre when
he made final proof, and since the entry embraced three hundred and
twenty acres, the excess amounted to $400. It weas said that " there
is no question but that White was required to pay $400 too much for
his laud," but it was held that no legislation on the subject applied to
the facts of the case, and White's application for repayment was
accordingly denieL. See also Stockard W. Coffee, 9 L. D., 584).

The decision of your office is affirmed.

UMATILLA CASH EXTRY-FINAL PROOF-SUCCESSION.

CLARISSE FAUBARE.

The admlinlistrator of the estate of a deceased )mlcbaser of UmI~atilla hlds mnay sulbmit
final proof in support of the purchase made by the decedent.

Thelaws regulating succession nuder houiestead entries arenotapplicable toUntatilla

cash entries. The rights of a deceased entryrnan, intestate, in the latter case
desceud to the heirs and are subject to administration according to the lawzes of
the State in which the land is situated.

Secretary Smithi to the Commissioner of the General Land Office, lfarch
16, 1896. (W. F. M.)

On April 20, 1891, Michael Le Comlpte bought at public sale lots 1
and 2 and the N. 4 of the SW. i of section 10, township 3 N., range 34
E., La Granule, Oregon, nuder the act of March 3, 1885 (23 Stat., 340),
providing for the sale of Umatilla lands, and paid the first installment
of one third of the purchase price on that late. On April 20, 1892, he
paid the. second installment, and died shortly thereafter, intestate.
On January 9, 1893, P. A. Worthingtoi, ho, previously, had been
appointed and had qualified as administrator of Le Compte's estate,
paid the third. and last installment and received the final certificate,
and on the same day made final proof which was received and approved
by the register and receiver.

Le Compte's sole heir is a sister, Mrs. Clarisse Faubare, who resides
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at Junction City, Wisconsin, and she as appealed from the decision
of your office holding the entry for cancellation on the ground that the
final affidavit was improperly made by the administrator instead of by
the heir. It is proper to state here that this final action was taken by
your office only after the entry had been for a time held in suspension
in order to afford the heir opportunity to make the required proof.

The record discloses that there is conflict between the administrator
and the heir in this, that the latter desires the title to the land to vest
in her disencumbered of the entryinan's debts, while the former, who
personallyadvaneed the moneyfor the final payment, seeks to have the
land pass under his administration and applied to decedenlt's dlebts.
With that controversy this Department has no concern. The laws of
Oregon must control it.

Preliminarily, however, to a final disposition of the case, it may be
said that in no event does the authority reside in your office to cancel
the entry. As was correctly announced in the case of Charles 0. Fan-
ning, 20 L. D., 297,
while you should refuse to issue patent upon a purchase of these lands until satis-
factory proof of residence and cultivation, as required, is shown, yet, if the payments
are made within the time required, an entry cannot he avoided.

With respect to the principal issue as to whether or not final affidavit
may properly be made by the administrator, I have felt no hesitancy in
reaching the conclusion that, under the circumstances of this case, it
was his duty to do any and all things, including the malting of final
proof, that he deemed necessary for the protection of the estate com-
mitted to his administration. Under the laws of Oregon
the administrator is entitled to the possession and control of the property of the
deceased, both realand personal, and to receive the rents and profits thereof until the
administration is completed, or the same is surrendered to the heirs by order of the
court or the judge thereof. Hill's Annotated Laws, Vol. 1, Sec. 1120.

The right of possession an d control carries with it ex necessitate rei, the
correlative duty of guarding the interests of the estate in whatever
manner they may appear. The making of final proof was a necessary
and legitimate act of administration which the administrator could not
have neglected without a breach of duty.

It was error in the decision appealed from to apply the regulations
growing out of the special provisions governing succession under the
homestead laws to Umnatilla cash entries. The rights of the deceased
entryman, intestate, in the latter case, descend to the heirs and are
subject to administration, according to the law of the situs of the land.
There are no special laws regulating descent in such cases. It follows,
'therefore, that any controversy that may arise between the ad minis-
trator, the creditors and the heir, must be determined by the courts of
the State of Oregon according to the laws of that State.

The decision of your office is reversed, and it is now ordered that
patent issue in the name of Michael Le Compte, the deceased entryman,
and that the final certificate be corrected accordingly.
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MINING CLAIMT-KNOWN LODE WITHIN PACER.

VALLEY LoD.

After the issuance of a placer patent the Department cannot assume that a known
lode existed within the limits of said placer at the date .of the application there-
formlierelybecanseaconflictiug iodelocationantedatesthelocationofthepliLmer.

Secretary Smnith to the Commissioner of the General Land Office, JIlarch,
16, 1896. (P. J. C.)

The record before me shows that George W. Farlin, on October 24
1881, made mineral entry No. 710 of the Valley lode, lot No. 216, Helena,
Montaiia, land district.

On February 18, 1891, your office held the entry for cancellation to
the extent of its conflict with the patented placer claim, entry No.:575,
under the authority of the doctrine announced in Pike's Peak Lode
(10 L. D., 200). ervice of this decision was made upon Farlin by
registered letter February 24, 1891.

No action having been taken by the entryman, your office by letter of
December 27, 1894, canceled the entry as to the conflict. The local
office was directed to note the same on their records and to

notify the claimant and allow him sixty days in which to apply for an amended sur-
vey properly describing the elaimafterelimiuating that part thereof herein canceled.
And you will further advise said claimant that in the event of his failure or refusal
to apply for the amended survey herein ordered within said period of sixty lays,
his said entry 710 will, in the absence of appeal, be canceled in its entirety without
further notice to him.

In response to this, coansel for the present ownsr of the claim filed a
letter asking that your office judgment be recalled and further action
be held in abeyance pending the disposition of a suit pending in court,
by which it was stated the conflict would be adjusted. This statement
not having been made under oath, and there being no evidence before
your office of any transfer of the claim, you denied this request by
letter of February 8, 1895, whereupon the Bannister Mining Company
prosecute this appeal, assigning numerous grounds of error.

There was also filed in your office, two days after the appeal was pre-
sented, an affidavit by one Eli D. Bannister by which it is shown that
he purchased of Farlin the Valley lode July 8, 891; that on December
30, following he transferred it to the Bannister Mining Company; that
he is the president of said company; that the company had no notice
of the cancellation of the entry.

In my view of this case it is not necessary to discuss the many ques-
tions suggested and argued by counsel in his brief. At the time your
office promulgated its decisions of July 18, 1891, and December 27,
1894, the. doctrine in the Pike's Peak Lode, as reported in 10 L. D.,
200 and 14. Id., 47, prevailed in the Department. That case, however,
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was overruled by the South Star Lode (20 L. D., 204) and the rule
therein announced is (syllabus':

When it is ascertained by inquiry instituted by the Department, or determined by
a court of competent jurisdiction, that a lode claim exists within ihe boundaries of
the land covered by a placer patent, and that such loe claim was hnown to exist at
the date of the application for such patent, and was not applied for, it must be held
that the claim embraced in said lode is reserved from the operation of the convey-
ance by the general terms of exception therein, ad that patent may issue therefor,
if the law has been in other respects flly complied with.

There is no evidence before the Department that a nown lode did
exist in the ground claimed by te Valley within the limits of mineral
entry 575 at the date of the application for patent terefor. The De-
partnenit cannot assume that a kno n lode does exist simply because
the lode location antedates that of the placer, especially after the placer
patent has gone out. The application for the placer patent is not before
me, but it will be presumed that the statutory affidavit that there were
no known veins or lodes within its area was made and filed.

Your office judgment of December 27, 1894, will therefore be modi-
fied to the extent of allowing the present owner of the Valley lode to
make an application for a hearing within a reasonable time, to be fixed
by your office, with the view of showing that a known. lode or vein did
exist in the Valley lode claim within the linits of said placer entry 575,
at the date of' the application for patent by the latter. Upon its failure
to do so your said office judgment will be enforced.

It is so ordered.

MINING CLAIAI-PROTEST-FINA L JUDGIENT-EQUITANBLE ACTION.

OSCAR WALLER ET AL.

In the matter of a protest against a mineral application in which the General Land
Office dismisses the protest, but in the same order requires of the mineral appli-
cant republication, the j udgment, if allowed to become final, is equally binding
upon both parties, and should be so treated on a subsequent application of the
mineral-claimant for equitable relief. -

Secretary Smnith to the Commissioner of the General Land Office, March
16, 1896. (P. J. C.)

This controversy involves mineral entry No. 439 for the Waller No.
1 lode claim in Rapid City, South Dakota, land district. By depart-
mental decision of February 23, 1895 (20 L. D. 144) a writ of certiorari
was granted and the record transmitted.

It is shown that Oscar Waller made mineral entry No. 439 March 9,
1891. In November following Joseph Snyder filed a protest against
the same, alleging (1) false testimony as to the work and improvements
on the claim, as to its having been made by applicant or his grantors,
(2) fraud in making the entry, in that it was made for the purpose of
securing title to a quartz mill and improvements belonging to protest-
ant, (3) that there is no discovery of mineral within the limits of the
claim, that it is non-mineral in character.
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As a result of the hearing that was ordered, the local officers con-
eluded that the preponderance of the testimony seemed to be in favor
of the mineral applicant. Fromn this decision I quote:

The register and receiver do not go beyond the testimony here produced, and yet
it is difficult to resist the impression that title is sought not for the mineral that
may be in the land but as a convenient site for the reduction works in which Keith
is interested, also that the publication of notice, and posting of same were not of
that public open character wlich the law contemplates.

It does not appear that Snyder ever made application to enter his claini as a mill-
site during all the years in which no one disputed his title to it andl he was out of
the country. That he should not become aware of the great value of his claim and
dilapidated mill until another man had erected expensive reduction works on it is to
say the least suspicious.

They recommended that the protest be dismissed. On appeal your
office, by letter of September 12, 1893, affirmed their action on the facts
in this laiguage:

The testimony taken at the hearing is voluminous, and upon the question as to the
mineral character of the land, and the. mining improvements thereon, which you
deem the only ones involved in the case, it is conflicting. Upon a careful examina-
tion of the testimony, I am unable to discover any principle of construction upon
which it may be harmonized: therefore, special consideration must be given to your
conclusions as to the facts.

In your said office decision it was furtber said:

But for the manner of giving notice of the application for patent in the case,
which is disclosed by the contestee's ex pa te evidence, I think his entry might be
approved for patenting.

The notice of application for patent in this case'was published, as sown by the
notice itself, upon the order of the receiver. who also designated the newspaper in
which the publication was made. At the time this orderand designation were made
there was no vacancy in the office of register, but that officer was temporarily absent
on leave granted by the Honorable Secretary.

It is not claimed, nor is it true, that the receiver had any specific directions from
this office to act for the register in this case.

Under the mineral land laws the publication of the notice of application for patent
and the designation of the nevspaper in which the publication must be made are
acts required of the register. These acts are not ministerial in character, and there-
fore, under the circumstances, the receiver had no authority to publish the notice
and designate the newspaper in which it should be published. (I L. D., 150), (1 L.
D., 545) (9 L. D., 41) and (9 L. D., 365).

The receiver's order for the publication of notice in this case, and his designation
of the newspaper in which the publication was made being unauthorized by law, it
follows that no legal notice of the contestee's. application for patent has been given.
Therefore the mineral claimant herein will be required to republish a proper notice
of his application for patent, under the direction of the register for the statutory
period. Proper notice must also be posted on the claim and in your office for the
same time.

Under the republication and reposting, adverse claims may be filed as in the case
of an original publication and posting of the notice.

You will notify all parties in interest hereof, and in due time make report as
required by existing regulations.

Both parties have attorneys resident in this city who have been notified of this
decision by letters from this office of even date herewith.
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Service of this jdgment was made on both parties, but neither
appealed, therefore your office, by letter of February 14, 1894, notified
the local officers that the decision of September 12, 1893, bad become
final "and the case is hereby closed" but directed that Waller would
be allowed sixty days within which to commence the republication and
re-posting of notice of his application for patent, and in case of default
his entry should be held for cancellation.

On March 17, 894, the mineral claimant filed a "Motion for the
reconsideration of the Commissioner's action of February 14, 1894, and
for the reference of said entry to the board of equitable adjudication
for confirmation." By letter of April 30, 1894, your office denied this
motion on the ground (1) that there was no service of the motion on
the opposite party, the protestant, (2) because the order of February
14, is not of such a nature as that a motion for review lies" in that
'it neither denies nor abridges a right, neither does it confer or enlarge
a right," that it was simply an order closing a case pursuant to a deci-
sion which had become final; neither a motion for review or appeal had
been filed.

A motion for review of this decision was filed and overruled by your
office letter of July 17,1894, whereupon the mineral claimant presented
an appeal to the Department, assigning error as follows:

(1) In entitling his decision, or letter to the local officers passing upon said
motion "In re Joseph Snyder v. Oscar Waller."'

(2) In holding that by said motion to submit the entry in question to the board of
equitable adjudication, the claimants of said entry seek to obtain, contrary to the
Rules of Practice, a reviev of the office decision dated September 12, 1893.

(3) In holding that since the decision of September 12, 1893, was rendered there
has been any claim adverse to said mineral entry pending in or before the Land
Department or before any branch thereof.

(4) In not finding and holding that said decision of Sep tember 12, 1893, disposed
of and concluded the only claim adverse to said entry which has at any time been
presented to the Land Department.

(5) In not finding and holding that upon the rendition of said decision of Sep-
tember 12, 1893, the question of the proceedings had in the allowance of said mineral
entry No. 439 became and remained solely one between the United States and the
mineral claimants nder said entry.

(6) In not finding and holding that under the facts existing with respect to the
publication of notice of the filing of the application for a patent on said Waller
No. Lode Claim, the law was substantially complied with, and that under the
statute governing the board of equitable adjudication, the claimants of said entry
are entitled to the relief which that board is authorized to extend in the matter of
suspended entries.

(7) In not granting said motion to submit said entry to the board of equitable
adjudication.

This appeal was denied by letter of August 22, 1894, and thereupon
a petition for certiorari was presented which resulted in said depart-
mental decision (20 L. D., 144).

It seems to mO, notwithstanding the array of errors assigned, that
there is but one vital question presented by this record, as it stands,
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and that is the effect of the judgment of September 12, 1893. If
that judgment is of binding force, then this proceeding is superfluous.
It was with the view of determining this matter that the writ of certi-
orari was granted. It-is true that it was said in the opinion granting
the writ: " Whether this case is one which can be properly submitted
to the board of equitable adjudication will be passed upon when the
case is before the Department." But it is also said: "The various
questions presented by the record will then be considered'

It is' insisted by counsel for the mineral applicant that this judgment
is binding on the protestant. There can be no doubt of this proposi-
tion. Conceding this, as I do,.it is pertinent to inquire why it is not
also in full force and effect against the defendant. The judgment was
against the contention of the protestant, the land was declared to be
mineral in character and it was determined that the required amount
had been expended in improvements. But your office went a step
further and held that there should be re-publication and re-posting of
notices of application for patent, upon grounds therein stated at length.
Here was just as positive a demand against the entryman as was that
against the protestant. It is admitted that the entryman had notice
of this judgment. No appeal or motion for review was filed, and the
case was formally closed.

To hold that this judgment is not conclusive is to impeach the integ-
rity of decisions in a sort of a collateral way, when the party attacking
had every facility afforded by law and the Rules of Practice to test the
question directly, and in a manner where all parties would have been
heard on the propositions submitted.

The motive of the mineral claimant in pursuing the course he has is
not one to commend itself to candid minds.

As heretofore stated, in considering the petition for certiorari, claim-
ant's reason for not appealing was that he desired your office decision
to become final so that he might have the entry referred to the board
of-equitable adjudication. By this very act, it is not improbable that
he may have lulled the protestant into inactivity, because your office
judgment requiring re-publication may have been, and probably was,
entirely satisfactory to the protestant, for the reason that when this
was done he might have the right to attack the application by adverse
proceedings and thus have had this controversy settled in court. So
there was no incentive, or object to be attained by Snyder in taking an
appeal.

Now the defendant, upon whom an obligation was imposed that went
to the very foundation of his right to a patent, entirely ignored your
judgment, with premeditation allowed it to become final, and now seeks
by other and different methods to defeat and ignore a valid and sub-
sisting judgment.

Having the entire record now before me a more extended examina-
tion has been made of the facts as above set forth than was possible in

10332-vOL 22-21
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-thle consideration of the petition for certiorari, and T am now satisfied
that the action of your office of February 14, 1894, which is the basis

-of the present proceeding, should be affirmed.
It is so ordered.

REPAYMENT-REJECTED APPLICATIO7N TO PRCITASE.

WALTER NEWTON.

The payment to the receiver of the purchase price of a tract of land before the local
office is ready to act on the application to purchase, makes the receiver the agent
of the applicant who must look to such officer for the return of thepurchase money,
if the application is rejected.

Secretary Smith to te Commissioner of the Genercl Land Office, ilarch,
16, 1896. (G. C. R.)

On January 1, 1895, Walter Newton filed in the local land office at
Marquette, Michigan, an application for the return of the purchase-
money ($200) alleged to have been paid by himi to the late receiver,
Thomas D. Meads, on August 1, 1892, for the S. ' of the NE. -4 and
the N. of the SE. , Sec. 23, T. 51 N., 'R. 3 W.J Ile states in his application, which is sworn to, that he made his
final proof under his pre-emption declaratory statement for said land

i before the probate judge at Houghton, Michigan, on July 26, 1892;
/ that at the time he offered his final prootfhe also made full payment

for said land, in the sum of 200, which, with the final proof, was
deposited with said receiver; that the final proof was suspended by
reason of a conflict with the homestead entry of one James P. Clune,
to whom the land was afterwards awarded; that he applied for the
repayment of said sum, and the present receiver informed him that his
predecessor (eads) never turned the money over to him.-

Your office by decision dated January 28, 189 denied the applica-
tion, on the grounds that the late receiver failed to make any return or
account of the mgo ey alleged to have been so paid.

An appeal frof hat decision ti, gsthe case here.
An examinati"N of- the r-eordec your office shows that the appli-

cant herein, Ne/ton,•ffred his declaratory statement for the land
May 1, 188P, alleging settlement March 23, of that year; his filing was
placed on record November 18, 1891.

On March 28, 1892, James P. Clune made homestead entry for the
land, aqd when Newton, on July 26, 1892, offered his final proof before
the judge of the probate court of Houghton county, the same was then
and there met by the protest -of Clune. The proof and protest were
forwarded to the local ofice and a hearing was ordered. The register
'and receiver found in favor of Clune on the ground that Newton had
failed to show compliance with the law, etc.
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Onu appeal, your office on November 19, 1894, affirmed that judgment.
On January 14. i85, lNeton fled his rli-nquishnent, and his)

declaratory statement was can'celed by your_ ar Afa, following.
While the failure of the local offieers to report proof and payment

does not defeat the rights secured by an entry (Witcher v. Conklin, 14
L. D., 349), nor the failure of a receiver to account for the money does
not defeat the-ight to patent (Andrew J. Preston, idem., 200), still the
payment to th'e receiver before the local office is ready to act on the
application'>4jiakes the receiver the applicant's agent, and if the appli-
cation is rejected, the applicant must look to the receiver for the
return of the purchase money. Matthiessen and Ward, 6 L. D., 713.

In the case at Obar the receiver was under no obligation to take thi
moneypendingdl1ne's protest; the entry could not then be allowed, and
lhefore thef16'ney could not be received as in payment for the land.5
'Tl. -eisting law (21 Stat., 287,) for the return of purchase moneys

refe6s-t:-entries "erroneously allowed," and it is apparent that the
same does not provide for the relief asked by the applicait.

This is not the first instance i which complaints have been made
against the late receiver of the Marquette, Michigan, land offlee, for
retaining moneys paid to him to be applied on entries when allowed;
In compliance with the recommendation of your office of June 29,1895,
the Department on July 17, 1895, requested the Attorney General to
institute a suit on the bond of Mr. Meads for the recovery of $2,421.56
charged against him "as fees and commissions and as purchase money
on application to enter or purchase lands," it appearing that Meads:-
neither returned the money to the applicants nor reported or accounted
therefor to your office. It is learned (unofficially) that suit has been
instituted against Mr. Meads and his bondsmen; but that the same
-will not come on for trial before the ensuing May term of the United
States Circuit Court.

Mr. Newton should be advised of the pendency of said suit, to enable
hin if he so desires, to confer with the district attorney, with a view to
amending the pleadings, if need be, to cover his claim.

It would seem, also, that Mr. Meads has subjected himself to the
criminal charge of embezzlement; for if it be true that he received
these moneys because of his high position as receiver of the land office
and thereafter failed to account for them, but appropriated them to his
own use, he committed a crime more heinous, if possible, than common
larceny, for the crime of retaining moneys was aggravated by the vio-
lation of a trust, imposed upon him because of his supposed official
integity and honesty.

The decision appealed from is affirmed. L
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* COINTEST-RES JDICATA-RESERVOIR LA NDS.

HILLIARD V. LUTZ.

The fact that the Department declines, on motion for rehearing, to remand a case
for the submission of testimony on a matter newly alleged as a basis therefor,
is no bar to a subsequent contest in which such matter is properly put in issue.

One who enters in person, or by agent, during the inhibited period, upon the reser-
voir lands opened to settlement by the act of June 20, 1890, for the purpose of
securing information with respect to said lands, is thereafter disqualified as an
entrynian.

Secretary Smith to the Commissioner of the eneral Land Ofce, llarch
16, 1896. (W. A. E.)

The tract here involved, viz, the NW.I of Sec. 36, T. 36 N., R. 6 E.
Wausau, Wisconsin, land district, is a portion of the lands withdrawn

for reservoir purposes by executive proclamation of April 5, 1881, and
restored to the public domain by act of Congress approved June 20,

1890 (26 Stat., 169), which act took effect December 20, 1890.

November 20, 1894, Jacob Lutz made homestead entry for said tract,

and on November 28, 1894, Mary Jane Hilliard filed contest affidavit

alleging that said entryman

has wholly adandoned said tract; that he has changed hig residence therefrom for
more than six months since making said entry by settlement as aforesaid; that said
tract is not settled upon and cultivated by said party as required by law; that said
Jacob Lutz is disqualified from entering said tract and from holding the same by
reason of the fact that he entered upon and occupied the same, and also other water
reserve lands on the 19th day of December, 1890, contrary to the inhibitory clause
of the act of June 20, 1890, relative to said lands.,

When the parties appeared for hearing before the local officers on

February 19, 1895, the defendant filed motion to dismiss the contest on

the grounds, substantially, that the affidavit alleging abandonment

and change of residence was filed before the expiration of six months

from date of entry; that the contestant, not having any interest in the

land at the time of defendant's settlement and entry, was not compe-

tent to raise objections to defendant's qualifications; and that the

question of illegal entry upon said water reserve lands by said Lutz

had been considered in a former contest between one Loiison Hilliard

and the present defendant, involving the same tract, and determined

by the Secretary of the Interior in favor of said Lutz, and is therefore

-resjudicata.

This motion was overruled, testimony was submitted on behalf of

each party, and the register and receiver rendered their decision on the

merits of the case in favor of the contestant.

On appeal, your office by letter of October 30, 1895, reversed the

action of the local officers, sustained defendant's motion and dismissed

the contest, whereupon the contestant filed appeal to the Department.

The first question to be considered is, whether or not your office erred

in sustaining the motion to dismiss.
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Two charges are here made: abandonment, to which the defendant
opposes the plea of prematurity; and disqualification, to which res
jucdicata is pleaded. (The allegation that the contestant has no interest
in the land need not be considered as it is not necessary under the
present rules that a contestant should have such interest.) The second
charge is logically first in order and will be so treated.

It is obvious that, strictly speaking, any question involved in the
present contest is not res jfidicata by reason of having been decided in
a former contest to which the contestant herein was not a party, as one
of the essential elements of res judicata, viz., identity of parties, is want-
ii g. iflowever, the Department i order to prevent useless litigation
has adopted the rule that an issue once tried and determined cannot
be made the basis of a second contest. If then the question as to
whether or not Lutz is disqualified by reason of having entered upon
water reserve lands prior to the legal hour of opening has been passed
upon in a former contest, that question can not again be raised; but if
it has not heretofore been adjudicated, then it is still a proper subject
of investigation.

It appears that on December 20, 1890, the day these lands were
opened to settlement and entry, one Lonson ililliard, the father of the
present contestant, made homestead entry at the Wausau land office
for Lot 1 of See. 35, and the N. of the NW. of Sec. 36, T. 36 N., It.
6 E., thus including in his entry a portion of the tract hiere involved.

January 7, 1891, Jacob Lutz; January 8 1891, Edward loulehan;
and January 12, 1891, Phillip Schweitzer, filed applications, respec-
tively, to make homestead entry for te NW. ± of said section 36, each
alleging settlemeit on December 20,1890. A hearing was duly ordered
and had to determine the respective rights of the several claimants,
the sole issue at this hearing being the question of priority. After a
consideration of the testimony submitted, the register and receiver
found that Lutz, oulehfan, and Schweitzer were equally entitled to the
land, their settleeneits being simultaneous and made prior to Lonson
Hiliard's entry.

The eryian, Hilliard, ap pealed, and on July 2, 1892, your office
affirmed the decision of the register and receiver except as to Houle-
hha, whose claim was rejected. So far, there had been no charge or
intimation that Lfutz was disqualified, and that question had not been
considered.

On August 16, 1892, Lonson Hilliard filed a motion for rehearing ou
the ground of newly discovered evidence. This newly discovered evi-
deuce related principally to the settlements of Lutz and Schweitzer
and was therefore merely cumulative, but it was further said in the
motion that "it can also be shown that said Lutz was caniped on the
land in controversy on the 19th day of December at four o'clock P. M.
Here, for the first time in the course of the proceedings the disqualifi-
cation of Lutz was charged. Said motion was denied and the case
came to the Department on appeal.
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February 12, 1894, the decision of your office in said case was in all

respects affirmed. In regard to the allegation in Hilliard's appeal that

your office erred in denying his motion for rehearing it was said:

It must appear that the evidence to be offered could not be procured at the trial
by reasonable diligence; which is not shown. (279 L. and R., 444.)

April 21, 1894, Lonson Hilliard again filed motion for rehearing, one'

of the grounds of the motion being the disqualification of Lutz. This

motion was denied by the Department on October 10, 1894 (19 L. D.,

294), and at that time the following language was used:

As to the second allegation that Lutz is disqualified for having entered npon the
lands in controversy prior to December 20,1890, it appears that one of the grounds
upon which Hilliard asked for a new trial before your office was that Lutz was
camped on the laud on the 19th day of December, 1890, and the very matter was
therefore in issue before this Department on February 12,1894, the day upon which
the decision now under review was rendered, and consequently is now resjiidicaia.

Following the final decision of the Department in said case, Lutz

bought Schweitzer's interest in the tract and made homestead entry on

the 20th of November, 1894, as aforesaid.

It must be clear from what has been said above that the question as

to whether or not Lutz is disqualified by reason of having entered upon

water reserve lands prior to the legal hour of opening is not an "issue
once tried and determined." There has never been a trial upon that

point prior to the present contest, nor (lid the Department i the former

contest decide that Lutz was not disqualified. The qualifications of

Lutz were not in issue in the former contest, and the fact tat the

Department declined upon good and sufficient grounds to remand the

case in order that testimony might be taken pon that point is no bar

to a subsequent contest in which that issue is properly raised.

This brings us then to a consideration of the testimony submitted in

the present contest upon that question. I can not do better here than

quote from the decision of the register and receiver, which clearly and

correctly sets forth the evidence on this point.

Jacob Lutz desired to enter the NW. ' of Sec. 36, T. 36 N., R. 6 E., as a homestead,
by settlement thereon at the first moment the lands were thrown open to settlement,
and being unacquainted with the land and unable to locate himself; and not being a
practical woodsman, he hired one Blodgett, a competent woodsman, who was fairly
acquainted with the lands, to put him in a situation or position from which lie could
nmake a settlement and claim the land under the homestead law at the earliest oppor-
tun ity.

Jacob Lutz left the city of Stevens Point, where he resided, on the 18thl day of
D.ecember, and with Blodgett took the Chicago, Milwaukee and St. Paul Railway to
come to this land.. They left the train in Sec. 26, T. 36 N., R. 6 E., in the afternoon
of the 18th day of December, and going east crossed a lake in said Sec. 26, and
camped the night from the 18th to the 19th day of December on the SW. e of Sec. 26
at the meander post at the lake, or, as Blodgett says, o the beach. On the follow-
ing day, the 19th day of Deeember, they went to the NW. corner of said Sec. 36
and then Blodgett traced the line from that corner to what he supposed to be the
north quarter post, Lutz following him, being careful, as they say, that he, Lutz,
should not get on Sec. 36, because it was water reserve land. Having found what
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Blodgett supposed to be the quarter post on the north line of See. 36, they camped
there a very short distance from the north line of Sec. 36, and there Lutz waited
until the 19th day of December should expire, when he was then ready to begin his
settlement. They had been walking several hours when they first left their camp
on Sec. 26, and went in camp again on Sec. 25, although the distance from one camp
to another could not have been more than a mile and a quarter.

Blodgett traced the north line from said quarter post of See. 36 further east to the
NE. corner, ad then south from that corner, and then went into Sec. 36, where
there is a little railroad bridge or culvert, where, he admits, he met Dawson. Ben-
net was with him, but Dawson swears there were four in the party that he saw there,
and that they then struck off in the woods in Sec. 36. From our view of the case
it is immaterial whether there were four in the party of Blodgett, including Lutz,
or whether Blodgett was there alone with Bennet.

The Pilats of this office show that all of See. 26 in T. 36 N., R. 6 E., except the SW.-
4 NW. I and SW. i SW. , and all of Sec. 36 and lot one in See. 35, T. 36 N., R. 6 E.,
are lands which were restored to the public domain by act of Congress approved
June 20, 1890, and to which the inhibition to enter and occupy extends, and these
lands having been entered and occupied on the 18th day of. December, 1890, and
Blodgett having for and on behalf of Jacob Lutz on the 19th day of December, run
the line from the NW. corner of Sec. 36 to what he supposed to be the quarter post
on thenorth line of said section, and Jacob Lutz having been with him during this
thne and confessedly so, with the intent aud purpose of settling at the earliest time
when said reserve lands became subject to settlement, ve are of the opinion that by
his entry and occupation of said water reserve lands on the 18th and 19th days of
December with an intention and purpose of settlement, Jacob Lutz became (isquali-
fled from entering the tract in controversy.

It appears from the admissions of Lutz and Blodgett (to say nothing
of the other testimonyin the case): first, that Lutz himself crossed water
reserve lands oil the 18th and 19th days of December, 1890, though he
did not go on the tract here involved until the 20th; and, second, that
Blodgett, as the agent of Lutz, run the north line of the tract in con-
troversy on December 19, and afterwards, on the samne day, went across
section 36 to see who was on there. Under this showing Lutz was
clearly disqualified. Keyes . MAcGinley, 1 L. D., 550; Blanchard v.
White et al., 1.3 L. D., 66.

This conclusion renders it unnecessary to discuss the other questions
raised in this contest, viz., whether, as Lutz claimed through settlement,.
it was necessary for him to maintain residence prior to the allowance of
his application, and whether contest would lie for failure in this respect
before the expiration of six months from date of entry.

Your office decision is hereby reversed, and Lutz's entry will be can-
celed.
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FINAL PROOF-AMENDED RULE. 53-ALIENATION.

BASHFO1D1 V. CLARK et al.

Final proof submitted during the peudency of a contest, and prior to the amendment
of Rule 53 of Practice, may be considered nder said amended rle, where due
notice of intention to sbnit said proof is given.

An offer to sell, made by a homesteader after te expiration of the statutory period
of residence, and the submission of l; tl proof; but pending the allovance thereof,
is not inconsistent with good faith on the part of the entryman.

Secretary Smith to the Commissioner of the General Land Office, Illarch

16, 1896. (C. J. W.)

April 24, 1889, Miles C. D'Arcy filed declaratory statement No. 13942
for SE. of BNE. 41 Sec. 28, T. 22 N., R. 1 E.

Jnne 13, 1885 Ambrose I. Clark mfade homestead entry No. 7499 for
N. J of NE. Sec. 28 and NW. 1 NW. and lot 4 Sec. 27, said township
and range. By letter "C" of February 20, 1890, said entry was
amendt d so as to read NE. J of NE. and lot 1 See. 28, and NW. i
NW. and lot 4 Sec. 27, said township and ange.

December 6, 1889, Maria D'Arcy (widow of Miles C. D'Arcy) made
proof; and, upon protest of Clark and hearing had thereon, decision
was rendered by your office May 13, 1892, in favor of te pre-emption
claim of D'Arcy. On appeal to the Departmenit, on January 10, 1894,
said decision was affirmted, and the case was closed by letter of June
15, 1894, Mrs. D'Arcy being allrowed sixty days within which to perfect
her husband's claim.

It was also stated that when payment was made and duly reported
to your office, Clark's entry would be canceled as to the SE. I of NEJ
or lot 1, Sec. 28.

October 20, 1894, the local officers reported that after eceipt of their
uotice of June. 25th, 1894, Mrs. D'Arcy had taken no action.

October 23, 1894, the local officers transmitted the homestead appli-
cation of Herbert Bashford of date September 10,1894, describing.SE.
- of NE. il, or lot 1, Sec. 28, rejected September 12, 1894, because it
was involved in the contest between D'Arcy and Clark.

October 19, 1894, Bashford appealed front this decision to your office.
- On November 9, 1894, the local officers reported to your office that

Clark had on August 7, 1894, made final homestead proof and at same
time made tender of the amount due, and the said officers asked for
instructions as to Clark's right to lot 1.

On December 1, 1894, your office considering the appeal of Bashford,
passed on said case, and held that Mrs. D'Arcy having failed to tender
payment for the claim of her deceased husband within the period
granted by your office, her application to complete title and her proof
must be rejected, and that Clark's entry be left intact, and further, that
Clark's final roof, although made pending the contest was not pre-
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eluded from consideration, since said contest was finally disposed of,
and that Clark's entry being thus intact' the application of Bashford
to make entry was rejected.

From this decision Bashforcd appeals. As Mrs. D'Arcy has not
appealed, the decision has become final as to her.

The only ground of error in appellant's specification, demanding spe-
cial consideration, is the charge that Clark is estopped froin objecting
to Bashford's application to enter the land in dispute by reason of his
having encouraged Bashford to 'make the application and because of
his having proposed to sell out to hin. In support of these allegations,
affidavits of Bashford and his wife and of his attorney are appended to
the appeal. The facts set up in the affidavits by way of estoppel against
Clark occurred some three or four years after Clark's fial proof was
made, and at a time whell Clarh as he alleges, ight have lawfully
negotiated concerning the sale of any right predicated on or accruing
under his final proof and tender. A homestead claimant, having sub-
mitted final proof showing full compliance with the law, secures thereby
the equitable title to the lands, and delay in issuance of final certificate
will not affect his rights. Strain v. Hostotlas (17 L. D., 293).

Clark's final proof is not before me, but I apprehend that it would
not show compliance with the law in the meaning of the case above,
quoted. His tender of the amount clue at the time his final proof was
made, was without effect, since the amendment to Rule 53 (14l . D.,
250) under which alone his final proof made pending the contest could
be considered expressly excepts the right "'to pay the purcliase money
or commissions, as the case may be," and if ie had no right to nake
such payment, it followvs that the offer to do so was of no effect.

It will depend upon certain facts not affirmatively shown and only
presumably true, wd hether Clark's final proof taken )ending the contest.
between him and D'Arcy can be considered, under amended Rule 53..
The final proof in question was made Augast 7, 1890, and Rule 53 was
amended March 15, 1892, and, of course, was not operative at the time
said final proof was made. It has been hel(l, however, that said amended
rule was applicable to cases where the final proof was made before the
rule was amended; as between the entryian and parties having notice
of the intention of the entryinall to offer final proof at te time it was
offered, and who had thus an opportunity to protest, if they desir ed to
do so. If there was no irregularity as to giving public notice of his
intention to offer final proof upon the part of Clark, and such notice
was given so as to bind Bashforcl who at that time had no connection
with the land, or the litigation concerning it, it would seem that Clark's
final proof, though irregularly made, might be considered under amended
rule 53. Sith . Chapin (14 L. D., 411); Akers v. Rnud (16 L. D., 56).

As Clark's final proof has not yet been accepted, it will be considered
under Rule 53 as amended, only in the event the law as to notice was
complied with as above indicated, otherwise new proof will be required.
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I am of opinion that the appellant alleges no fact which affects the
validity of Clark's entry, made as to lot 1 in February, 1890. A mere
offer to sell not consummated, and made after the expiration of the
statutory period of residence necessary to perfect a homestead claim,
and after the submission of final proof, but while it was yet pending.
(as was true in this case), is not inconsistent with good faith upon the
part of the entryman, and will not justify the cancellation of his entry..
The land in controversy is embraced i Clark's entry, and the entry
being apparently valid and uncancelled, B3ashford's application to enter
was properly rejected.

Your office decision is, therefore, approved.

ALASIjA-LANDS OF TE GnECO-EUSSIAN CIH-TRCIT.

INSTRUCTIONS.

While Congress has made no provision for determining the extent of the claims of
the Greco-Russian Church'in Alaska, or the validity of its title thereto, yet the
possessory claims of said church have been protected in executive action taken
by the State, War, and Treasury Departments, and allowed to remain in the
hands of the chureh; but, in the absence of statutory authority therefor, the
Interior Department can not undertake to identify, by survey, the lands of the
church, anti determine the title of the church thereto.

If any of he property held by the church has been included within the limits of an
executive reservation, the President has the authority to modify the order there-
for, so as to exclude the lands erroneously embraced within such reservation.

Secretary Smnith to the Commissioner of the General Land Office, lfarch
(J. I. H.) 21, 1896. (A. E.)

On December 20, 1894, the Department received a letter from Nicho-
las, Bishop of the Greco-Russian Church, of Alaska and Aleutian
Islands, stating that certain land belonging to the Orthodox Church in
Sitka, Alaska, had been taken from said church, and requesting that
tha Department give orders:

First. To have the lands unlawfully taken returned to the orthodox
parish in Sitka.

Second. To have a survey made of all the church lands in Alaska,.
and,

Third. To affirm the right of ownership of the parishes to their lands
in the same manner as it was given them by the Russian government
at the time Alaska was transferred to the American government.
* This paper was sent to your office with instructions to investigate the

matter and make a report. The Department is no' in receipt of your
office letter of Septembei 14, 1895, transmitting a report by Inspector
Swineford ol the result of his investigation.

It would appear from the report that the land claimed by the church
is now included within reservations for the use of the United States.
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The church claims by virtue of a sentence in the second article of the
treaty with Russia, concluded March 20, 1867, concernling the cession
of Alaska. This sentence is as follows: i

It is however understood and agreed, that the churches which have been built iI
the ceded territory by the Russiah government, shall remain the property of such
members of the Greek Oriental Church resident in the Territory, as may choose to
worship therein.

An examination of the records relating to the Territory of Alaska
and the establishment therein of the Greco-Russian Church as been
made, and this shows the following:

The title of Russia to the territory of Alaska was obtained by the
discovery and exploration of Bering, a Russian subject, in 1741.

In 1795 the "H Holy Orthodox, Catholic, Apostolic, Oriental Church,".
established a chariel at St. Pauls. In 179) Emperor Paul VIII granted
the entire territory to the Russian American Company, which grant
was renewed in 1821, and again in 1841, the last charter expiring Janu-
ary 1, 1862.

These charters gave the Russian American Company the monopoly
of the trade and proceeds from the natural resources of the territory,
and likewise empowered it to administer the government as it might
see fit. Again, while the company could sublet and transfer its privi-
leges and did so, it had no right of private property, but only the
right of occupancy. Its right to the sources of wealth, both animate
and inanimate, did not carry with it the fee to the soil.

During its occupancy of sixty-two years it established forty stations
within the territory.

In 1817 the company erected the first church building at Sitka for
the Greco-Russian Church; St. Peters Church on St. Pauls Island in
1819; another church at St. George in 1833; at Unalaska in 1826, and
at Oumnak the same year. Churches and schools were also established
at other points i the territory.

In the charter of 1821 to the Russian American Company a clause
provided that said comipany should support the churches of the Orien-

-tal Church. In 1861 the United States began negotiations with the
Russian Government for the purchase of the Russian possessions in
America. While this purchase had been discussed in Washington as
early as 1859, the negotiations were hastened by the fact that the
Russian American Company's charter was to soon expire, and for the
further reason that the Hudson Bay Company of London, England,'
which had a lease on a portion of the Russian territory from the
Russian American Company was negotiating to get a charter which
would enable it to obtain skins from animals which existed in that
locality. At this time the Hudson Bay Company had a lease which
ran until June, 1868.

On March 30,1867, the treaty of cession was concluded. On May 2 8r
1867, it was ratified, and on June 20, 1867, exchanged and proclaimed.
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Article I provided:
In the cession of territory and dominion made by the preceding article are included

the right of property in all public lots and squares, vacant lands, and all public
buildings, fortifications, barracks, and other edifices which are not private indi-
vidnal property. It is, however, understood and agreed, that the churches which
have been built in the ceded territory by the Russian government, shall remain the
property of such members of the Greek Oriental Church resident in the territory, as
may choose to worship therein.

Article VI provided:
The cession of territory and dominion herein made is hereby declared to be free and

unencumbered by any reservations, privileges, franchises, grants, or possessions, by
any associated companies, whether corporate or incorporate, Russian or any other,
or by any parties, except merely private individual property holders; and he ces-
sion hereby made, conveys all the rights, franchises, and privileges now belonging to
Russia in the said territory or dominion, afid appurtenances thereto.

The above last mentioned provision in the 6th article was inserted in
the treaty in consideration of two hundred thousand dollars being
added to the original purchase price.

On August 'i, 1867, Brigadier-Genieral Lovell . Russeau was
appointed by the President of the United States a commissioner on
behalf of this government to receive the Territory from a similar offi-
cer appointed on behalf of the Russian government. In the letter of
instructions to General Rousseau, the Secretary of State William
It. Seward said:

In accordance with the stipulations of the treaty, the churches aud chapels in the
ceded Territory will continue to be the property of the members of the Greco-
Russian, Cliurch. Any houses and lots which may have been granted to those
churches vill also remain their property.

" The stipulations of the treaty" referred to by Mr. Seward are found
in Article IT of that instrument (15 Stat., 539). It reads as follows:

It is, however, understood and agreed, that the churehes which have been built in
the ceded territory by. the Russian government sall remain tie property of such
menbers of the Greek Oriental Church resident in the territory, as may choose to
worship therein.

- The transfer of the Territory was duly made and completed on Octo-
ber 26, 1867, General Rousseau representing the United States govern-
mnent and Alexis Pestchouroff' being the commissioner for Russia. In
the article of transfer or protocol it is stated by the commissioners that:

We left, as instructed, in the hands of the Greco-Russian Church, the church build-
ings, appurtenances, and parsonages to the same belonging, as shown and described
in inventory marked "B," attached thereto as part hereof.

The inventory " B," referred to by the commissioners in the protocol
of transfer, is as follows:

The Cathedral Church of St. Michael, built of timber, situated in the center of
the city.

The Church of Resurrection, of timber, commonly called the Kaloshian church,
situated near the battery number 2, at the palisade separating the city from the
Indian village.
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102. A double-storied timber building for bishop house, with outbuildings, appur-
tenances, and grounds.

35. A timber house for church warden.
98. A timber house for the deacon.

105 Three timber houses, with their appurtenances and outbuildings for lodging
l,' 9 of priests.

F

Four lots of ground belonging to the parsonages.

IfJ
a The place commemorative of the old church.
b A tomb.
Three cemeteries, two outside palisades, and one by the Church of the Resur-

rection.

On December 1, 1867, under the title of General Orders No. 6, Head-
quarters Military District of Alaska, New Archangel, Alaska Territory,
Samuel RI. Kinney, 1st Lieutenant 2d Artillery, by command of Brevet
Major General Davis, announced that until such time as the govern-
ment of the United States should decide what locations and amount of
land might be required for government and territorial purposes, certain
reserves were made which were duly set forth i said Orders No. 6. In
the second order it was announced:

All the land bounded by the above described lines on the one side, and the channel
of the bay on the other, shall be held and used as a military reserve, except such
land as has been turned over to the Greco-Russian Church by the commissioners of
transfer. A map of this reserve will be kept in this office, subject to the inspection
of all interested.

"The above described lines" were as follows:
Commencing at a point midway between houses Nos. 25 and 27, and running

thence in a direct line, in a southeasterly direction, to the channel of the bay, and
ina direct line, in an opposite direction, to a point midway between the southeast
corner of the "Public Garden" and the northeast corner of the large building known*
as the unfinished Barracks; from thence, in a straight line, at right angles to the
first line until it intersects a line running at right angles to it, and drawn through
the northwest corner of the "Public Garden," and along this latter linetothe north-
west corner of the " Public Garden;" from thence in a direct line to the outside cor-
ner of block house No. 3 or battery D; thence in a direct line to the outside corner
of block house No. 2 or battery C; from thence in a direct line to the point where
the palisades meet the bay, and along the line of the palisades to the channel of the-
bay.

On February 26, 1869, E. D. Townsend, Assistant Adjutant-General,
United States Army, wrote to the Commanding General of the Depart-
ment of Alaska, stating that the Secretary of War directed that he take
possession of and retain in his charge all posts, buildings, etc., which
were not in fact entitled to be considered individual property. In reply
to this, the commanding officer, Jefferson C.-Davis, made a report to the
Secretary of War, stating in detail the buildings, etc., which he took
possession of in accordance with the instructions of-February 26, 1869,
above mentioned. In this report, which is dated at Sitka, December 1,
1869, the commanding officer says:

By referring to the protocol of transfer, executed by the Commissioners, General
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L. H. Rousseau and Captain Alexis Pestchouroff, at New Archangel (Sitka), October
26,1867, and the accompanying inventory "A," it will be seen what kind and amount
of property was turned over to the United States in the town of New Archangel.

By referring to the same document, ad accompanying inventory "B," it will be
seen what property was indicated as belonging to the Greco-liussian Church in the
town of New Archangel (Sitka). As there seem to be no qnestions raised about the
property borne on these inventories being in the possession of its rightful owners, it
will be passed over.

Secretary of the Treasury Hugh MeCulloch, writing to the Collector
of Customs at Sitka, in February, 1.869, referred to the 2d article of the
treaty of cession, and said:

That article incoludes in the cession "all public l6ts and squares, vacant lands, and
all public buildings, fortifications, barracks, and other edifices which were not pri-
rate individual property-'p iee indiiduele.'" The word "public" as used in this
sentence, applies only to the word " buildings " standing in immediate juxtaposi-
tion; all fortifications and barracks are ceded, and all buildings of any kind in the
Territory also become the property of the United States, except those belonging to
individuals. The buildings owned by the Russian Fur Company were not individual
property, and were therefore included in the cession. This is, in the estimation of
this Department, the plain import of this language, even in the absence of any light
derived from the context or from attending circumstances. But the treaty goes on
to piovide that the carchules built by the Russian Government shall not become the
property of the nited States; now the Department is informed that all the churches
in the Territory were built and owned by the said Fur Company. Such being the
case, if a specific saving clause was necessary to prevent the acquisition of them by
the United States under the treaty, it follows that all the buildings owned by that
company, not thus specially excepted, are covered by the cession and become the
property of the United States.

General Davis further shows in his report that buildings at.lodiak
and Ounalaska were turned over to the Greco-Russian Church.
Regarding the islands of St. Paul and St. George the report of General
Davis does not show whether the church had or received any property
there, but on March 3, 1869, Congress passed a resolution declaring
those islands to be a special reservation for government purposes, and
directing the summary removal of all persons found thereon without
authority from the Secretary of the Treasury. This was to protect the
fur seal in Alaska.

On May 7, 1869, Captain C. W. Raymond, of the United States
Engineers, was given authority to take possession of buildings at St.
Michaels. In this authority Lieut. Samuel B. McIntire, 2d Artillery
-U. S. A., notified him that "all church property belongs to the mem-
bers of the Greek Church resident there."

In a recapitulation of the whole business of the transfer of the
property," in Alaska, General Davis says:

The members of the Greek Church have received the full amount of property
secured to them by the most liberal interpretation of the treaty.

This "property" thus given to the Greek Church General Davis rec-
ommended should be confirmed unto it by the proper authority.

By the act of May 17, 1884 (23 Stat., 24), being "An act providing a
y~~~~~~~~~~~~~~~~~~~~~~~~~ 
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civil government for Alaska," it is provided in section 8, aong other
things:

That the Indians or other persons in said district shall nlot be disturbed in the
possession of any land actually in their use or occupation or now claimed by them
but the terms under which such persons may acquire title to such lnds is reserved
for future legislation by Congress.

On May 13, 1889, the Uniied States Court of Clails, i the case of
Kinkead et al. v. United States, which was a suit brought by authority
of Congress to recover certain buildings in the Territory of Alaska,
and to which the United States laid claim by virtue of the cession of
that Territory, held that the Russian-American Company, under whom
Kinkead claimed, had but a right of occupancy in the Territory for the

-purposes of trade, and at best was but a tenant at will. That all
buildiugs which said company placed upon the land became part of
the realty, and its ownership and occupancy of them ceased with the
termination of its tenancy.

Continuing, the court said, speaking of the sixth article of the treaty-:

Its language is positive, clear and unmistalkale. All incrumbranlces, whether origi-
nating in grant, privilege, or possession, in favor of these companies are entirely
*extingoished. Under that article these companies can no more claim buildings put
upon the land for the purpose of carrying on trade during their tenancy than they
can the land itself.

On April 2, 1890, in response to the suggestion of the Secr etary of the
Interior, Lyman E. Knapp, governor of Alaska, transmitted a com-
munication regarding proposed reservations of land in the Territory of
Alaska for public purposes. In this communication the governor stated.
that he had appointed gentlemen at Sitka, Juneau, and Fort Wrangell
as commissioners, to make suggestions as to the land which should be
reserved. With this letter the governor transmitted the reports of the

.commissioners.
On June 19, 1890, the Secretary of the Interior transmitted to the

President of the United States the communication of the governor of
Alaska and the reports of the commissioners appointed by him as last

-above mentioned. In the letter of transmittal the Secretary recom-
mended that certain described tracts of land be reserved from settlement
and disposal, and set apart for purposes imetioned. Before approving
the recommendation of the Secretary, the President requested that he
be informed under what statute it was proposed to make said reserva-
tion. This request was referred to the office of tleAssistantAttorney
General- for the Interior Department. That officer while giving it as
his opinion that the President had the authority to make the reserva-
.tions, admitted that there was no statute giving him express authority
to- reserve lands. The President, on June 21, 1890, formally reserved
such lands as the Secretary had recommended.

On February 27, 1891, the Secretary of the Interior, complying with
-the request of the Secretary of the Treasury, recommended to the
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President that a reservation be declared of land at Illiuliuk harbor,
Unalaska, Territory of Alaska, as a site for a depot for coal and -sup-
plies for vessels of the United States Revenue Marine Service, cruis-
ing in Alaskan waters. This recommendation of the Secretary was
approved by the President on March 4, 1891, "until otherwise directed
by Congress."

In the act of May 17, 1884, providing a civil government for Alaska
(23 Stat., 24), Congress refers to the acquisition of title to occupied
lands, but states that the determination of the same "is reserved for
future legislation."

Nevertheless, while Congress has made no provision for determining
the extent of the claims of this church, nor the validity of its title, the
War, State, and Treasury Departments appear to have always pro-
tected, by virtue of the second article of the treaty, the possessory
claims of the Greco-Russian Church and private individuals holding
from Russia, and distinguished them from those held by purchase from
the Russian-American Company.

In other words, the claims of the church were treated as those of pri-
vate individuals were, and the property of neither was ever delivered
to the representative of the United States, but allowed to remain in the
hands of those who possessed it.

The Greco-Russian Church requests the Department:
1. To have the lands unlawfully taken returned to the orthodox parish

in Sitka.
2. To have a survey made of all the church lands in Alaska.
3. To affirm the right of ownership of the parishes to their lands in

the same manner as it was given them by the Russian government at
the time Alaska was transferred to the American government.

In reply to the second and third requests, it can only be said that
Congress has not provided any method by which the extent or title of
these claims can be determined, and until then, this Department can
not pass upon them.

As to the inclusion of any church property within the limits of an
executive reservation, it is quite clear that the President has the author-
ity to modify any order reserving land by reducing the limits of the
reservation so as to exclude that erroneously included. See opinion of
Assistant Attorney-General Hall, dated February 27, 1896.

In view of this, a copy of this letter and the opinion of the Assistant
Attorney-General for this Department, above cited, has this day been
sent to the Secretary of State for his consideration, and you will so
inform the Bishop of the Greco-Russian Church.

The papers in the case are herewith returned, to be filed in your office.
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REPAYMENT-TIMBER ,AN]D ENTRY.

E. C. MASTEN.

An entry under the act of June 3, 1878, of land subsequently found fit for cultivation
on the removal of the timber, and canceled for such reason, will not, in view of
the later construction of said act, be held fraudulent in character, on application
for repayment, where it appears to have been made with no intention of fraud
on the part of the entryrnan.

The failure of a timber land applicant to personally idspect the tract prior to his
application therefor, cannot be regarded as evidence of bad faith, where, under
the regulations then existing, the applicant was not required to make a sworn
statement that he had so examined the land.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. HI.) March ,24, 1896. (C. J. G-.)

The record in this case shows that on August 16, 1883, E. C. Masten

made timber land entry for the SW. I of See. 32, T. 6 N., R. 3 W.,

Oregon city land district, Oregon.

* Upon the report of a special agent, a hearing was ordered by your

office in said case for July 6, 1885. On that date the special agent

appeared with special counsel and witnesses for the government, and

Masten appeared in his own behalf.

Under date of September 10, 1886, your office rendered the following

decision:

Masten testified that he had never seen the land; that he had never seen his wit-
nesses to the final proof, their testimony being procured by one Dr. E. A. Jones;
that he wuras never a member of an organization known as the Columbia Flume and
Lumber Company, and that he is still the owner of the land.

The testhiony for the government shows that Masten's final proof witnesses did
not know the character of the land by legal subdivisions, but only the general char-
acter of the township, and that the land, when cleared of its timber, would be fit
for agricultural purposes.

From the testimony presented it appears that the land is not such as is subj ect to
entry under the act of June 3, 1878, and the entry is accordingly held for cancellation.

By letter of D)eceinber 2, 1885, upon Masten's failure to appeal from

your said decision, you canceled his entry.

Masten thereupon mnade application for repayment of his purchase

money, and by letter of March 8, 1887, your office denied the same

because the entry was canceled as being fraudulent.

On July 16, 1894, Masten again made application for repayment,

which was denied by your office August 31, 1894, for the reason that

your office decision of March 8,1887, supra, had become final, no appeal

having been taken therefrom.

On October 24, 1894, Masten made application for certiorari and by

letter of 'February 23, 895, you were directed to transmit the papers

in the case to this Department.

10332-VOL 22-22
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Masten states, under oath, that his timber land entry "was canceled
for the reason that, although the land is heavily timbered, yet when

:,,4j cleared of its timber" it " could be made fit for agricultural purposes."
From an examination of the record before me I am of the opinion

? that, in so far as your office decision was based on said allegation,
Masten's entry was improperly canceled. The local offic ers stated that
at the time Masten made his entry it was generally believed through-
out that part of the country that land of the character in contest was
of the kind subject to sale under said act. They were also of the
opinion that Masten entered this land without any intention of fraud;

' h but in view of the decisions prevailing at that time in regard to such
), lands, they were of the opinion that said entry should be canceled.

> Q The most that can be said, as was said in the case of Ellen Malarkey,
directed to be sent to this Department at the same time, is that Masten
was only guilty of an error of judgment; but no fraudulent intention
on his part can be imputed. This view of the case will be more clearly

7 apparent by reference to the recent case of Robert v. BrowDell (18
I. D., 216), where it is said that:

Public lands valuable chiefly for timber, but unfit for cultivation within the mean-
ing of the timber and stone act, include lands covered with timber, but which may
be made fit for cultivation by removing the timber and orking the lands.

W) Followillg in the line of this decision it can not be charged that Masten
Tswore falsely when he took oath that said land is unfit for cultivation,
and valuable hiefly for its timber. Therefore the entry was errone-

-- ously canceled on that allegation.
It is furthermore alleged in your office decision that Masten never

saw the land in controversy. EHe made his entry August 16, 1883. It
was not until May 21, 1887 (6 L. D., 114) that the form, requiring the
applicant to make sworn statement to the effect that "I have person
ally examined said land and from my personal knowledge state that
said land is unfit for cultivation, and valuable chiefly for its timber,"
was prescribed. Prior to that date he was only required to swear that
-the land is unfit for cultivation and chiefly valuable for its timber.
There appears to have been no law forbidding him to do this upon infor-
mation and belief. And probably many entries went to patent where
the affidavits were prepared in this way. Even after the instructions
of May 21, 1887, were promulgated, it was held in the case of Grace v.
Carpenter (14 L. D., 436) that-

* The prior personal inspection of land required of an applicant under the act of
June 3, 1878, does not necessarily require said applicant to actually pass over the
land in question.

"Especially is this true where the actual status of the land is found
-to be asset forth in said affidavit."

I find nothing in Masten's affidavit, under the then existing regula-
tions, incompatible with good faith.



DECISIONS RELATING TO THE PUBLIC LANDS. 339

There does not seem to be anything in the laws or regulations requir-
ing that the applicant shall see the witnesses to his final proof. So this
allegation is an immaterial one.

In regard to the charge that Masten's final proof witnesses did not
know the character of the land by legal subdivisions, I have examined
their testimony. Oe witness says h is acquainted with the land
described in its smallest legal subdivisions by having frequently passed
over the same the two years last passed. The other says he has been
personally acquainted with the land for two years; e ran the lines on
two sides of it. The local office found this testimony satisfactory, and
I think it must be so regarded.

The emphasis of your office decision of September 10, 1886, wherein
this entry was held for cancellation, seems to have been directed to the
fact that this land is not such as is subject to entry under the act of
June 3, 1878, and that when cleared of its timber it would be fit for
agricultural purposes. The alleged fraudulent character of Masten's
entry was predicated on this principle. As previously shown, nder
the rather unsettled opinion as to what characteristics rendered tim-
bered land fit or unfit for cultivation, his entry cannot be regarded as
fraudulent.'

This conclusion must not be interpreted as meaning that a less strict
compliance with existing regulations governing timber land applicants
will be demanded in the future; only that the strict requirements of
the instructions of May 21, 1887, now in force, are not applicable to the
case at bar.

I accordingly reverse your office decision and direct the repayment
of claimant's fee and the purchase money paid by him.

MINING CLAIM-IMPROVEMENTS-CERTIFICATE OF SURVEYOR
GENERAL.

MILTON ET AL. V. LAIB.

A mineral entry cannot be allowed if the certificate of the surveyor general, as to
the requisite expenditure on the claim, is not filed within the statutory period.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
March 24, 1896. (P. J. C.)

It appears that A. B. Lamb by his attorney in fact on December 20,
1893, filed application for patent for the Ferris (heretofore known as
Ptarmigan) lode, survey No. 8705, Durango, Colorado, land district.

The return of the deputy mineral surveyor shows that $500 worth
of labor or improvements had not been made on the claim at that
time, and the surveyor general did not make any certificate as to the
improvements when the survey was approved or during the period of
publication.
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The period of publication expired February 23, 1894, and on March
2nd; following, no entry having been made, William E. Milton et al.,
filed a protest against the entry alleging, among other things, that no
improvements had been made on the ground except that made by pro-
'testants. Two other protests were tiled, one. by Robert W-. Bastian
et. al., owners of the Bonita lode, and J. B. Hull et al., owners of the
Tam O'Shanter lode, but on Jainuary 18, 1895, they withdrew their
protests.

A hearing was had and as a result the local officers held that the
applicant may not make entry in this case because he has not 'com-

plied with the law,' in that he did not file" the certificate of the sur-
-veyor general as to the improvements within the time required by law.
On appeal your office, by letter of November 27, 1894, affirmed their
action, whereupon the applicant prosecutes this appeal.

Section 2325 R. S. provides that

theclaimaut at thetimeof filing his application, or at any time thereafter, within the
sixty days of publication, shall file with the register a certificate of the United States
surveyor general that $500 worth of labor has been expended or improvements made
upon the claim by hinmseif or his grantors.

This certificate w as ot filed at the time of filing the application or
within the period of publication. The deputy who made the survey
certified to only $125 worth of work, and from the testimony it is clear
that no greater amount had been expended, in fact it is not clained by
applicant that there was 'a compliance with the statute in this regard.
In view of the mandatory nature of the statute quoted it seems to me
it is idle to argue that this application should go on to patent. This
requirement is as imperative as any other. With as much propriety it
might be said that the survey could be omitted or notice of application
in either form be dispensed with. XThe obvious intent of Congress in
requiring this expenditure was to evidence the good faith of parties
seeking patent nder the mineral laws, that by the labor done or
improvements made it would be apparent that it was mineral land and
subject to entry as such. The condition is akin to that of settlement
and improvemient under the pre-emption and homestead laws, and the
requirement is as imperative in the one case as in the others. /

It appears that a certificate of the surveyor general made May 29,
1894, was fied in the local office June 2nd following showing the
required expenditure. But this cannot be accepted as meeting the
mandate of the statute, which requires it to be filed at the time of filing
his application or " within the sixty days of publication."

Your office judgment is therefore affirmed.
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RAILROAD GRANT-LANDS EXCEPTED-BED OF NAVIGABLE RIVER.

PHILLIPS V. SIOUX CITY AND PACIFIC R. t. CO.

Lands forming a part of the bed. of the Missouri River, at the date of the grant to
this company, and covered by the waters of the main channel of said stream at
such time, were not public lands subject to the operation of said grant.

Acting Secretary Reynolds to the Commissioner of the General Land Office
(J. I. H.) March 24, 1896. (J. L.)

This case involves lots 10 and 11 of section 1, and lot 1 of section 2,
containing in the aggregate 59.60 acres, in a township and range desig-
nated sometimes, as. T. 88 N., . 48 W. of 5th" principal meridian,
Dakota Territory, and sometimes as T. 29 N., R. 8 E., of "; th " principal
meridian, Nebraska.

On June 14, 1887, Henry C. Phillips filed his pre-emption declaratory
statement No. 9363 for said three lots; and on January 15, 1890; after
due publication, he made final proof and payment, and received final
certificate No. 10,162.

On January 14, 1891, the "Iowa Railroad Land Company," by attor-
neys, filed in the Genera] Land Office a protest against the issue of
patefit in accordance with said final certificate, alleging that:

The tract in question is within the granted limits of the Sioux City and Pacific
Railroad land grant; and at the date of definite location of the rdad, towvit: January
1, 1868, was vacant and unappropriated ublic land of the United States. It there-
fore passed under the grant, and the entry of Phillips subseqnently allowed was in
derogation of the comipany's rights. In its behalf therefore, we request that said
entry may be cancelled, and that a proper order to that effect may he issued promptly.

There is no evidence in the record before me, that Phillips was ever
served with notice of said protest; nor any testimony, by affidavit or
otherwise, tending to prove that at the date of the filing of the map of
definite location of the railroad, which was January 4, 1868, said lots
were vacant and unappropriated public land; or tending to show who
or what the "Iowa Railroad Land Company" is, or what interest it has
in the lands involved herein.

Nevertheless, your office on February 1, 1895, decided hat the lots 10
and 11 in said odd section 1, were within the primary limit of the grant
to the Sionx City and Pacific Railroad Company, authorizdd by the acts
of July 1, 1862 (12 Statutes 489), and July 2, 1864 (13 Statutes 356),
and that there is nothing that would serve to except the same from the
operation of the grant; and that

therefore, said pre-emption cash entry No. 10,162 of Henry C. Phillips, is hereby
held for cancellation as to the two lots last aforesaid, for conflict with the grant of
said railroad company.

From said decision Phillips has appealed to this Department.
The files and records of your office show that the three lots of land

aforesaid were never a part of the Territory or State of Nebraska, nor
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within its jurisdiction, until the passage of the at of April 28, 1870
(16 Statutes 93).

When the first surveys were made iii Nebraska in 1858, and in Dakota
in 1861, the Missouri river a short distance above the monuth of the Big
Sioux river turned suddenly and ran south about four miles; then
sweeping eastwardly and northwardly it returned o a point opposite
to and only a short distance fron its turning aforesaid, thus making a
loop, which enclosed a peninsula, about 2 miles long and 23 chains and
60 links wide across its neck, and containing 890.12 acres according to
the naps on file. This little peninsula, being on. the left bank of the
Missouri river, belonged to Dakota. Sometime between 1867 and 1869
the river cut for itself' across the narrow nieck of the peninsula, a new
and main channel; and thus transferred (so to speak), the 890.12 acres
aforesaid from the left to the right of the river; and left its former bed,
which ad nearly surrounded then, to become dry ]and. To prevent
any conflict of jurisdiction between the State of Nebraska and the Terri-
tory of Dakota, Congress by the act aforesaid established the middle
of the new channel as the boundary lihe between them, and ceded to
Nebraska exclusive jurisdiction over the lands embraced in the penin-
sula and in the former bed of the river; and directed the Secretary of
the Interior to cause to be made all necessary surveys, meanderings,
maps and so forth.

On June 15,'1870, the surveyor general approved a map now on file
in your office, which shows the new channel and the old channel and
the peninsula, and the subdivisions of the former bed of the river into
lots, adjusted to the surveys of 1858 and 1861 aforesaid, which had
been made from different meridians and base lines. It appears by said
mnap that lots 10 and 11 of section 1, aied lot 1 of section 2 aforesaid,
form together an oblong tract of land, whose eastern boundary is the
former left bank of the Missouri River as it was officially meandered
in 1858, and whose western boundary is the middle line of the main
channel of the river as it stood, the boundary between Nebraska and
Dakota, previous to the opening of the new chamnel, which made dry
land of the former river bed.

In 1862 and 1864 and for years before and afterwards, the three lots
in controversy were part of the bed of the Missouri river covered with
the waters of its main channel. They were not part of the public domain
subject. to disposition by Congress as public lands. It is incredible,
and therefore cannot be presumed, that in 1862 and 1864, Congress
intended to grant in presenti the bed of the Missouri river to a railroad
company.

The grant is of altertiate sections of public land; and by public land, as it has
been long settled, is meant such land as is open to sale or other disposition nder
general laws. (Field .J. on page 538 of 145 U. S., Hardon v. Northern Pacific Railroad
Company.)

The lots of land aforesaid were not embraced in, and did not pass
under the grants aforesaid. It is therefore immaterial to inquire on
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what day the map of definite location was filed, or what were the limits
defined thereby.

Your office decision is hereby reversed. Phillips's entry will be held
intact.

MINITNG CLAI-M-ADVERSE CLAII-JUDICIAL PROCEEDINGS.

BLACK QUEEN LoDE V. ELCELSIOR No. 1 toD.

On application for mineral patent the purchaser may exclude land covered by an
adverse claim, and take patent for the land not in conflict, without waiving his
possessory right to the remainder.

Where co-owners of an adverse claim bring separate suits in their individual names,
and in different courts. a dismissal of the junior proceeding will not confer
jurisdiction upon the Department to proceed with the application and allow the:
entry.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
March 24, 1896. . (P. J. C.).

The record before me shows that the Crystal River Mining Company
made application April 8, 1890, for patent for the Black Queen lode
mining claim, survey No. 5783, Glenwood Sprilngs, Colorado, land dis-:
trict; that during the period of publication C. J. S. Hoover and Alfred.
Oslamp filed, on June 10, S90 their protest and adverse against the
same showing a surface conflict of less than one acre with Excelsior
No. lode. In support of said adverse Oskamp, individually, brought
an action in the U. S. circuit court for the district of Colorado, on
July 7, 1890. On July 8, 1890, Hoover commenced an action, in his
individual name, in the district court of Gunnison county, for the same
purpose.

On September 23, 1892, in the district court of Gunnison county, it
is shown that on written application of the plaintiff (Hoover), his suit
was dismissed " without prejudice to the rights of the defeudant to pro-
ceed herein on its answer and cross-compaint." Judgment was there-
upon rendered for the defendant on its cross-complaint for the land in
conflict.

On June IS, 1895, The Crystal Company made application to purchase
the Black Queen, and the same is indorsed by the receiver as follows:

Purchase money tendered and refused because of failure of claimant to furnish
satisfactory evidence of disposal of adverse suit. Excelsior No. 1 . Black Queen.

On June 2, 1893, the judgment and decree of the district court of
Gunnison county was filed in the local office, but no action seems to
have been taken concerning it. 'The claimant appealed from the
action of the local officers, and your office, by letter of August 29, 1895,
affirmed their action, whereupon it prosecutes this appeal.

It is shown by a certificate of the register of the United States Land
Office at Gunnison that final entry of Excelsior No. claim was made
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in that office September 24, 1894, by Hoover and Oskamp, and the
receiver's receipt issued therefor. The register in his certificate says,
"that said lode claim as entered excluded the territory in conflict with
the Black Queen lode, as shown in the attached copy of an adverse on
file in this office." A comparison of this plat with that filed by Hoover
and the description in the decree of the court shows it to be substan-
tially the same ground.

It is urged that this action by Hoover and Oskiamp is a waiver on
their part of the ground in conflict. I do not so view it. If they had
filed an abandonment of the land, then it might be said that the entry
by the Black Queen would be permitted. But the showing here is only
that they have excluded the territory from the entry. This they may
do and secure patent for the part thus entered, and hold the excluded
ground under their possessory right. In Branaganv. Dulaney (2 I. D.,
744), Mr. Secretary Teller, on page 751, said:

The government gives the possessor of a lode his choice, to hold it without patent
or to take patent. If he attempts to take a patent and finds that e is miset with
obstacles not anticipated, he may relinquish his attempt to secure a patent, and con-
tinne to hold by right of possession. Thus, when the applicant to enter a lode claim
is met with an adverse claim, he may, if lie choose so to do, avoid a legal conflict by
dismissing his application for a patent, and rely on his title by possession given him
by the local laws and customs, and a compliance therewith. If the adverse is for a
portion only of the claim of the applicant, he may elect to take patent for the por-
tion of his claim that is not in controversy, and he may withdraw from his applica-
tion so much of his original claim as is in controversy. By such withdrawal he
leaves the part of his claim claimed by others in the condition it was before his
application. le may then abandon his claim thereto, or he may litigate as to his
rights with the party claiming adversely.

It is also contended that the judgment of the State court in favor of
the Black Queen was sufficient in itself to give the owner the right to
patent the land. The course pursued by the adverse claimants is a
little difficult to understand. There was no apparent necessity for each
of them bringing an action in their individual names in different courts,
though of concurrent jurisdiction, to settle this controversy. But they
have done so, the United States court still has juiisdiction of the sub-
ject matter, and until the courts acts, the Department is without
jurisdiction.

There is no explanation offered as to why these two suits were coi-
menced. But it is shown that Oskainp is not a resident of Colorado,
while Hoover resides in Gunnison county. It is, therefore, not improb-
able that each may have begun proceedings without the knowledge of
the other.

The statute (Sec. 2326) provides that after the adverse claim is filed,
all proceedings " shall be stayed until the controversy shall have been
settled or decided by a court of competent jurisdiction, or the adverse
claim waived."

It is true that the Black Queen has a judgment, but it was obtained
in the junior action, and after the plaintiff had dismissed his suit. But
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it seems to me that the controversy has not "been settled or decided "
as required by law, and that the entry can not be permitted in the
present state of the record.

Your office judgment is therefore affirmed.

PRACTICE-PROTST-CORROBORATION-TIMBER LAND ENTRY.

PIERCE v. BOND.

The corroboration of a protest is not a pre-requisite to its recognition as a proper
basis for inquiry where the facts as charged, if true, are a matter of record of
which judicial notice must be taken by the officers of the Land Department.

A protest against a timber land entry, on the ground that the land is not subject to
such appropriation for the reason that it had been previously offered at public
sale, states a sfficient cause of action.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) March 24, 1896. (E. E. W.)

On the 22d of June, 1893, the above named- defendant, P. D. Bond,
made cash entry of the W. i SW. i, SE. SW. , and SW. 4 SE. 
Sec. -15, T. 49 N., R. 8 W., at Ashland, Wisconsin, unler the act of
Congress of June 3, 1878, known as the timber and stone act, as
amended by the act of August 4, 1892.

On the 5th of October, 1894, the plaintiff, S. F. Pierce, made appli-
cation to enter the land under the homestead laws, and also filed a
protest against Bond's entry, alleging that the land had once been.
offered at public sale, and for that reason it was not subject to entry
under the timber and stone act. The register and receiver rejected this
application to enter, because of Bond's entry, and Pierce appealed.

On the 3d of November, 1894, the Commissioner of the General Land
Office affirmed the action of the register and receiver in rejecting
Pierce's application to enter, and also denied a hearing on his protest,
because it was not corroborated, and did not allege facts sufficient to
constitute a cause of action. Pierce then appealed to the Department.

The decision of the Commissioner is erroneous, and the grounds upon
which it is based are not as fully stated as they ought to be. It was
not necessary for the affidavit of protest to be corroborated. The only
material allegation was that the land had been offered at public sale
according to law, and for that reason not subject to purchase under the
timber and stone act. This was a fact which, if true, was a matter of
record in the office of the register and receiver and Commissioner, and
of which they were required to take judicial notice, and the proof of
which was in their own hands. More than this, it was a fact which, in
the very nature of the case, it is not to be supposed that any person
outside of their offices could testify to from personal knowledge.

And the fact alleged is a cause of action. The act of June 3, 1873
(20 Stat., 89), only authorized the sale of such of the surveyed public
lands in California, Oregon, Nevada and Washington as were valuable
chiefly for timber and stone, but unfit for cultivation, and which had
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not been offered at public sale, and were not included in any military,
Indian, or other reservation of the United States. Lands which had
been offered at public sale were not of the class that were authorized to
be purchased under this act. The act of August 4, 1892 (27 Stat, 348),
makes this act applicable to all the public land States, and provides
that stone land may be purchased in smaller tracts than forty acres, as
provided in the placer mining laws, but does not anend it in any: other
particular. It does not authorize the purchase of lands that have been
offered at public sale.

The decision of the Commissioner of the General Land Office is
reversed, and the case is remanded with instructions to find from the
records whether the land in question had been offered at public sale
prior to Bond's purchase, or not, and pass upon the final, proof and
protest in accordance with this decision.

CONTEST-RELINQUISIIKENT-SECOND CONTESTANT -INTERVENING
ENTRY.

HUFFMAN V. MILBURN ET AL.

The right of a second contestant to be heard, who alleges the collsive character of
the prior coitest, in addition to his charge against the entry, can not be defeated
by a sbsequent intervening entry made on relinquishment of the entry under
attack, and with notice of the second contest.

Acting Secretary Reynolds to the Commiissioner of the General Land Office,

arch, 24, 1896 (C. J. W.)

November 16, 1891, Moore M. Milburn made homestead entry No.
2258, for NW . of Sec. 26, T. 12 N., R. 6 E., I. M., Oklahoma land dis-
trict, Oklahoma Territory.

April 26, 1892, E. H. Hauna filed contest affidavit against said entry,
alleging abandonment.

On May 31, 1892, Huffman filed affidavit of contest, alleging that
Milburn, who made homestead entry No. 2258, has never established
residence on said land as required by law, but has wholly abandoned
the same, for more than six months since making said entry, and that
said abandonment still exists.

On June 3, 1892, Milburn's homestead entry No. 2258 was canceled
on presentation of his relinquishment of date April 8, 1892, and on the
same day John J. Craigmyle made homestead entry No. 4550 for the
same land.

The case was set for hearing July 15, 1892, and on the day preceding
the hearing the following agreed statement of facts was filed as between
Hanna and Milburn:

E. H. HANNA )
V. S Involving NW. i, Sec. 26, T. 12 N., R. 6 E., I. M.

MoonRE M. MILBURN 
Agreed statement of facts as agreed to between the parties in the above entitled

ceause.
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1st. That Moore M. Milburn made H. E. 2258 at Oklahoma City land office for the
NW.+ of See. 26, T. 12 N., R. 6 E., I. hi.

2d. That he has not resided on said land with his family, since making said entry.
3d. That he has never improved or cultivated said land.
4th. That E. H. Hanna is qualified to make homestead entry under the homstead

law.

This statement is signed by Milburn and by L. II. Barlow, attorney
for plaintiff.

July 21, 1892, the local officers rendered a decision, recommending
the cancellation of homestead entry No. 2258.

On July 26, 1892, HE. Buffman made a motion for a hearing, alleging
that he filed a contest against Milburn's entry on May 31, 1892, and
that subsequent to his filing contest Milburn relinquished his entry,
and one Craigmyle fled homestead entry No. 4550. That the contest
of E. H. ilanna against Milburn was submitted after Milburn had
relinquished to the United States, and had no rights attaching to said
land. In support of this motion Hluffman referred to, and asked to be
made a part of his motion, te records of the office tract book. and
contest docket, also contest affidavit No. 1225, filed by him on May 31,
1892, and contest affidavit attached to motion. In said last named
affidavit u-laffinan alleges that he filed his contest in good faith. and
has at all times been, and now is, reatly to prosecute the same; that
about May .20, 1892,'Milburn told him that he secured Hanna to file
a contest against his entry, and that he (Milburn) furnished all the
money to pay expenses; that said ontest was filed for the purpose of
keeping other parties from filing a contest and that Milbuin told him
further that he ad executed a relinquishmnenit for his entry, which
was then in the hands of one Vauderwerker, his attorney, who was
autborized to sell his claim.

On September , 1892, Huffinan filed an amended affidavit wherein
he alleged that J. L. Vanderwerker sustained confidential relations with
Milburn as his attorney; that in order to protect Milburn's entry Van-
derwerker procured lE. H. Hanna, a resident of Kansas, to file her con-
test against said entry, so that he might sell and relinquish to the
purchaser in such way as to defeat his (HufLifman's) contest; that the
agreed statement of facts submitted in the case of Hainma v. Milburn
was for te purpose of making a pretense of prosecuting the case in
good faith, when it was in fact fraudulent, and that Craigmyle was a
party to the fraud.

Your office finally, on May 29, 13, directed that a hearing be had,
of which all parties in interest should have notice, and be allowed to
introduce testimony in support of their respective claims.

On August 17, 1893, such hearing was had, at which Huffman and
Craigmyle appeared and offered testimony, and on May 3, 1894, the
local officers rendered their decision, recommending the cancellation of
Craigmyle's entry, No. 4550, and awarding preference right of entry to
Huffm an.
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It seems from an affidavit of Huffman, that the whereabouts of Hanna,
is unknown, and she does not appear to have any interest in the iti-
gation.

Craiguiyle appealed from the decision of the local officers, and on
December 1, 1894, your office affirmed their decision. Craigmnyle has
appealed from your office decisioin, in which appeal he specifies seven
groun(ls of error, which may be substantially emibraced in two proposi-
tiols, viz:

1. That it was error on the part of your office to order a hearing, after
Milburn bad relinquished his entry, and after appellant had been allowed
to make entry.

20 That it was error to hold that appellant was comiected with any
fraud which tainted his entry.

The date of Milburn's relinquishment is fixed, not by the date of its
execution, but by the date of its filing in the local office. As it was
filed on the 3d of Jne, 1892, and raigmyle's entry was made on the
same day, and as Huffman's contest was filed on May 31, 1S92, Huff-
man had surviving rights as second contestant, if Hanna's contest was
fraudulent or collusive, and Craigmyle bad notice of Huffman's contest
before he made entry. Craigmyle was, by operation of law, charged
with notice of whatever evidence in reference to contests against
Milburn's entry appeared of record at the date of his (raigmyle's)
entry. I am, therefore, of opinion tat it was not error to order a
hearing in the case to ascertain the facts pertaining to the rights of
adverse claimants. The discretion of the Commissioner in ordering
hearings will not be interfered with, unless there is apparent abuse of
that discretion.

The contest of Hanna v. Milburn was not finally disposed of until
July 28, 1893, when it was dismissed by T. H. Barlow, attorney for
ianna. This left the contest of Huffman pending; which contained as

originally presented the charge of abandonment y Milburn, as well
as the charge, by amendment, of the collusive character of Hanna's
contest. The charge as to both propositions seems to have been fully
supported by the proof, and the local officers and your office have
agreed in so finding. Hluffman's original affidavit of contest, filed May
31, 1892, was duly corroborated; prayed for a hearing and permission
to prove the charges therein, and for preference right of entry. Under
the state of facts presented by the record, your office properly held
Craigmyle's homestead entry No. 4550 for cancellation, subject to Huff-
man's preference right of entry, which decision is hereby approved.
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RAILROAD GRANT-LANDS EXCEPTED-DONATION CLAIM.

OREGON AND CALIFORNIA R. R. Co. V. JONES.

A donation claim, void on its face, does not except the land covered thereby from
the operation of a railroad grant.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. E.) March 26, 1896. (J. A.)

The land involved herein is the NE. of the SE. 1 and lot 5 of see-
tion 15, T. 6 S., R. 2 W., Oregon City, Oregon, land district.

Said tract is within the limits of the grant made by the act of July
25, 1866 (14 Stat., 239), to aid in the construction of the Oregon and
California Railroad, and opposite the section of said road that was
definitely located January 29, 1870.

Your office rendered decision herein November 20, 1894, stating that
the records show that James D. Taylor filed donation notification No.
7328 for said tract October 1, 1855, and that his claim was not canceled
until June 29, 1886. The claim of said company to the land was there-
'fore rejected with a view to the issuance of patent to Samuel W. Jones,
-who had submitted final proof on his homestead entry made for said
tract July 7, 1886.

The appeal of the regon and California Railroad Company from said
decision brings the case before me for consideration.

The appeal is accompanied by a copy of the letter of your office of
June 29., 1886, canceling Taylor's donation claim as to the tract in ques-
tion, for the reason that said tract was not included in his original
donation claim, but was added to the same after the expiration of the
donation law.

The appeal assigns error in substance in holding that Taylor's claim,
which was void ab iitio because made after the expiration of the dona-
tion law, excepted the land from the grant.

By section five of the act of February 14, 1853 (10 Stat., 158), the
provisions of the donation. act of September 27, 1850 (9 Stat., 496),
under which Taylor claimed the land, were extended and continued in
force until December 1, 1855.

As the decision appealed from states that Taylor filed donation notifi-
cation for the laud in controversy October 1, 1855, and as it appears from
the copy of the letter of your office of June 29', 1886, that Taylor's claim
to the land was canceled for the reason that the land formed no part of
his original claim, but was added to te same after the expiration of the
donation law, December 1, 1855, I have caused the records of your
office to be examined in regard to 'aylor's donation claim. 'The exami-
nation discloses that Taylor,' on November 28, 1855, filed donation noti-
fication for'the fractional NW. and W. W of the NE. J of said section
15. In 1860 he offered final proof showing residence and cultivation
for four years. June 7, 1861, he applied to have the tract in contro-
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versy added to his original claim, admitting, however, that he did not
form the intention of claiming the land under the donation law until
after December 1, 155. He made-no further proof, but on November
22,1877, donation certificate issued to him and his wife for the NE. I
of the SE. , the NW. 41 of the NE. the NE. of the NW. and lots
1, 2, 3, and 5 of said section 15. Your office, on January 21, 1885,
held the claim for cancellation as to the NE. -1 of the SE. 4 and lot 5,
the land in controversy, for the reason that Taylor did not intend to
acquire title to the same under the donation laws until after December
1, 1855. On Taylor's failure to appeal from said decision his claim to'
the NE. I of the SE. I and lot 5 was canceled by the letter of June 29,
1886, above referred to, a copy of which was filed with the railroad
company's appeal herein.

As Taylor stated in his application of June 7, 1861, to have the land
in controversy added to his original claim, that he did not intend to
acquire title to the same under the donation laws until after December
1, 1855, his claim to the land was not only void ab initio, but void on its

face, and therefore did not have the effect of excepting the land from
the operation of the grant of July 25, 1866 (14 Stat., 239), to aid in the
construction of the Oregon and California Railroad. Taylor's applica-
tion of June 7, 1861, was void on its face for the further reason that a
donation notification can not be amended, after completing the term of
residence required and making final proof, to include other lands. John
J. Elliott, 1 L. D., 303.

Jones, the present homestead claimant, should, however, after due
notice to the company, be allowed to submit proof as to whether Taylor
was, on January 29,,1870, the date of the definite location, qualified to
acquire title to the land under the homestead or preemption laws. The
decision appealed from is accordingly modified,

TIMBER CUELTI'IE ENTRY-FINAL PROOF.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OrFICE,

WTashinsgton, D. C., March 25, 1896.
REGISTERS AND RECEIVERS.

United States Land O ces.

GENTLEMEN: Your attention is called to the following act of Con-
gress entitled "An act relating to final proof in timber-culture entries,"
approved March 4, 1896:

Be itenacted by the Senate and lHouse of Representatives of the United States of Amerioa
in Congress assembled, That timber culture claimants shall not be required in making
final proof, to appear at the land office to which proof is to presented or before an
officer designated by the act of May twenty-sixth, eighteen hundred and ninety,
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within the county in which the laud is situated; but such claimant may have his
or her personal evidence taken by a United States court Commissioner or a clerk of
any court of record under such rules and regulations as the Secretary of the Interior
may prescribe.

The testimony of the witnesses in either commutation proof or final
proof on timber-culture entries must be taken in the same manner and
under the same restrictions provided by previous laws, but the testi-
mony of the claimant in such cases may be taken by any of the officers
mentioned in the act, wherever the claimant may happen to be.

This act also applies to cases in which final proof may have hereto-
fore been made, wherein the claimant's testimony was taken outside
the county and State, or district and Territory in which the land is
situated, and if any cases of this character are pending in your offices
you will adjudicate them accordingly.

Very respectfully, S. W. LA TOREUX,
Commissioner.

Approved:
JNO. M. RYNOLDS,

Acting Secretary.

HOMESTEAD ENTRY-SOLDIER'S WIhOWRESIDENCE.

ELLA I. DICKEY.

The widow of a deceased soldier or sailor, who makes homestead entry under the
provisions of section 2307 R. S., must identify herself with the tract claimed by
some personal act of settlement thereon indicative of her claim, but need not
reside on the land.

Proof of settlement on the land by the widow will not be required under au entry of
such character, made at a time when the departmental regulations recognized
cultivation of the land as substantial compliance with the law, if proof of
cultivation is duly furnished.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) Mluarch 26, 1896. (W. A. E.)

On April 27, 1887, Ella I. Dickey, as the widow of John H. Dickey,
a deceased soldier, made homestead entry under the act of June 8, 1872
(Section 2307 of the Revised Statutes, I. S.), for the SE. 1 of Sec. 24,
T. 15 N., R. 31 W., North Platte, Nebraska, land district.

April 21, 1894, she offered final proof, after due notice, and on April
23, 1894, final certificate and receipt were issued.

September 18, 1894, your office rejected the proof as insufficient, no
residence being shown, and directed the local officers to call upon
Mrs. Dickey to show cause why her entry should not be canceled.
From this action Mrs. Dickey has appealed, assigning as error the
finding of your office that the widow of a deceased soldier, who makes
homestead entry under the provisions of section 2307 is required to
reside upon the land embraced in her entry.
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The final proof shows that Mrs. Dickey has had thirty acres of this
tract cultivated each year for six years, but that she has never placed
a house on the land or resided thereon. A certified copy of her hus-
band's honorable discharge from the military service of the United
States is furnished with her final proof. It is further shown that
appellant was married to John H. Dickey on January 18, 1870, that
her husband died October 27, 1883, leaving her with four small children
to support, and that she has never remarried. John H. Dickey never
made a homestead entry during his lifetime nor has his widow ever
before attempted to avail herself of the privileges of the homestead law.

Section 2307 of the Revised Statutes, under which this entry was
made, reads as follows:

In case of the death of any person who would be entitled to a homestead under
the provisions of section twenty three hundred and four, his widow, if unmarried,
or in case of her death or marriage, then his minor orphan children, by a guardian
duly appointed and officially accredited at the Department of the Interior, shall be
entitled to all the benefits enumerated in this chapter, sbject to all the provisions
as to settlement and improvements therein contained; but if such person died dur-
ing his term of enlistment, the whole term of his enlistment shall be deducted from
the time heretofore required to perfect the title.

It is to be observed, in the first place, that no distinction in regard
to requirements is made between the widow and the guardian of the
minor heirs (who by the terms of the statute stands in the place of the
heirs and performs all acts necessary to be performed by them); and,-
in the second place, that the word "residence" does not occur in the
entire section.

So far as can be learned, the Department has never passed upon the
question involved in this case, but it has decided that:

Residence is not required under a homestead entry made by a guardian for the
benefit of the minor orphan child of a deceased soldier. Lamb v. Ullery, 10 L. D., 528.

In the case cited, it appears that Ullery, as guardian of the minor
heirs of Samuel Jacobs, a deceased soldier, nade homestead entry for
the benefit of said heirs. Contest was filed by Louis D. Lamb, on the
ground that,

Neither the said Alonzo B. IUllery, Samuel Jacobs, nor Mary Jacobs has ever
become a resident of said land; that they have wholly abandoned said tract; that
they have changed their residence therefrom for more than six months since making
said entry; that 'said tract is not settled upon and cultivated by said parties as
required by law.

The testimony showed that the guardian, as such, had made settle-
ment on the land soon after date of entry; that the land had been
cultivated and iproved for te required period; but that neither the
guardian nor the heirs had lived thereon.

The heirs for whom this entry was made were quite young and lived with their

mother, who had remarried. Their guardian, Ullery, lived in Denver, Colorado,
and was an attorney at law.
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On this showing the contest was dismissed, it being held that resi-
dence was not necessary It was said in regard to section 2307:

The word "residence" is omitted, and we can not assume that it was accidentally
left out of the requirements, nor an we enlarge the statute by a departmental
decision.

This brings us to a consideration of the second point to which atten-
tion was called above.

The words "residence" and "reside upon"1 do not occur in section
2307, but it is provided that the entry shall be "subject to all the pro-
visions as to settlement and improvement," etc.

What is the meaning of the word " settlement " Is it synonymous
with "residence," or does the one necessarily imply the other?

In 1871, the HffoL. Assistant Attoriiey General Smith defined a "set-
tler" to be a person,

who, intending to initiate a claim nuder any law of the United States, for the dis-
positiou of the public domain, (Toes some act, connecting himself with the particular
tract claimed, said act being equivalent to announcement of such his intention, and
from which the public genernlly inay have notice of lis c]nin. Such act constitntes
a settlement. Copp's Public Land Laws, Ed. 1875, p. 693.

This definition. has uniformly been followed by the Department (as
witness the numerous cases in the Land Decisions), and is the law
today. t

The to elements of legal settlement, then, are: the intent to appro-
priate a particular tract under some law of the United States, and the
act indicative of that intent, which act must be performed upon the
tract claimed and be sufficient notice to the public generally of such
claim. When these two elements concur, there is a "settlement."
Howden v. Piper, 3 L. D., 294.

It is evident from this definition that settlement and residence are
very different things. Settlement is complete at the very instant that
a person intending to initiate a claim to a particular tract does some act
upon the tract indicative of his intention. Residence is a continuing
act. At no time in the history of the public land system of the United
States have settlement and residence been regarded as synonymous.
As far back as April 25, 1846, Attorney General Mason, in his opinion
of that date, said:

Settling, inhabitancy, and improving are all circumstances to be performed and
proved, but they are not synonymous in their meaning. 4 Opinions, 493.

Under the general homestead and pre-emption laws settlement must
be followed by residence-residence being an express requirement-and
this fact has led to some confusion in the use of the terms " settlements
and "settler,7' but in a science of exact definitions, such as law is, care
should be taken to preserve, as far as possible, clear-cut distinctions.
6' Settlement' does not mean "residence" nor does 'residence" mean
"settlement." Residence is the highest evidence of settlement, but is
not necessary to its existence. A person may make settlement upon a
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tract without ever residing there a day. Unless, therefore, a statute
explicitly requires residence or very plainly implies it, there is no
authority for a departmental rule holdillg that residence is necessary to
perfect a entry made under that statute.

We have just seen that section 2307 does not expressly require resi-

dence; does it clearly imply it?
It is necessary to observe that although there is a clear distinction

between settlement and residence, yet they are usually associated, and
accordingly when one term is used there arises a presumption that the
other is also intended, even though not expressed. The question as to
whether in any particular case this presumption is strong enough to
warrant an express departmental rule to that effect, depends upon the
,wording of the statute, the objects to be attained by it, and the evi-
dent intent of Congress.

Sections 2304 to 2309, inclusive, of the Revised Statutes, are taken
from the act of June 8 1872 (17 Stat., 333). The first section of said
act provides for the entry under the homestead law by honorably dis-
charged soldiers and sailors of a quantity of land not exceeding one
hundred and sixty acres, and after providing for the filing of a declar-
atory statement and the deduction from the time required to perfect
title of the time which the soldier or sailor has served in the army,
navy, or marine corps, goes on to further provide:

That no patent shall issue to any homestead settler who has not resided upon,
improved, and cultivated his said homestead for a period of at least one year after
he shall ommence his improvements as aforesaid. Sec. 2305 R. S.)

Immediately thereafter in the third section of said act (the section
we are now considering) provision is made for homestead entry by the
widow or minor orphan children of a deceased soldier or sailor, and the
omission from this section of the express requirement of residence is a

significant fact. It is not stated that the entry shall be "subject to all
the provisions as to residence and improvements," etc. After having
been used immediately above in the same act i regard to the soldier
or sailor himself, why were the words "reside upon" omitted from sec-
tion three, unless Congress intended that the statute should bear lighter
upon the widow aud orphans than upon the soldier or sailor? Is it not
reasonable to suppose that the requirement of residence was intention-
ally omitted in the case of the widow and orphans? The Department
has so held in regard to the minor orphan children. In the case of
Lamb v. Ullery, above cited, it was said:

It cannot be reasonably demanded that a guardian should leave his home and
business to go in person upon a homestead to make aresidence for the sole benefit of
his wards, and he could then only make a residence by virtue of his fiduciary eapae-
ity, and by the favor of the law; if he gives the land attention and cultivation, the
law excuses his actual residence on it. If the heirs were compelled to make actual
residence on the land, the object of the statute would be defeated in all cases where
the children were too young to care for themselves.
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The word" residence" is omitted, and we cannot assume that it was accidentally
left out of the requirements, nor can we enlarge the statute by a departmental
decision.

But we have seen that the statute makes no distinction between the
widow and the guardian of the minor orphan children in regard to
requirements. The same things are required of each. On what reason-
able legal ground, then, could the Department base a rule requiring
residence from the widow and not from the guardian of the minor orphan
children e The r easons why residence should not be required inithe one
case are almost, if not quite, as strong as in the other. To require the
widow to reside upon the land would be to deprive the statute of much
of its beneficial effect. Such a rule would fall hardest upon the most
deserving classes-those ho, like this woman here, are encumbered
with small children, or who, through poverty, or weakness, or inexpe-
rience, or womanly fear, are unable to cope single-handed with the
hardships of a frontierlife.

It is clear to my mind in the light of these considerations that Con-
gress did not intend to require residence of either the widow, or the
guardian of the minor orphan children, or the orphans themselves.

What, then, it may be asked, is the significance. of the term "settle-
ment" as used in section 2307?

We have just seen that section 2307 does not expressly require
residence, but does require settlement; we have further seen that set-
tlement is not synonymous with residence; and finally we have seen
that tile term settlement as used in the section under consideration
does not imply residence. as it then any definite meaning in this con-
nection ?

I take it to mean personal identification in some manner with the
tract claimed.

Let us revert for a moment to the definition of the term settlement.
We saw that the two essential elements of a valid settlement were, the
intent to appropriate a particular tract under some law of the United
States, and the outward, visible expression of that intention upon the
tract claimed. Now, these two elements must concur in the same indi-
vidual. In other words, the person who has the intent to appropriate
must himself or herself give visible evidence upon the tract claimed of
that intention. Settlement cannot be made through an agent.

In the section under consideration it seems to have been the intention
of Congress to require of the widow or guardian some personal connec-
tion with the land, though the requirement 'of residence was'avoided.

To this conclusion, then, we come, that the widow of a deceased
soldier or sailor, who makes homestead entry under the provisions of
section 2307 of the Revised Statutes, must identify herself with the
tract claimed by some personal act thereon indicative of her claim, but
need not reside on the land.
' The final proof testimony submitted in this case shows that the tract
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involved was cultivated, and improved for a period of six years from.
date of etry, but it is not clear as to whether the clainant ever identi-
fied herself with the land by any personal act thereon. However, I
find it unnecessary, in view of certain further considerations, to call
for information upon that point.

At the time this entry was miade, in 1837, the only expression of the
Department as to the construction to be placed upon section 2307 was
that contained in the general circular of March 1, 1884 (the circular
then in force). On page 23 of that circular it is said:

The ruling relative to the widow or minor children of a deceased homestead party
as to actual residence (page 15) is equally applicable to the widow or minor children

*of a deceased sailor or soldier; if the land is cultivated in good faith the law will be
regarded as substantially complied vith, although the widow or children may not
actually reside upon the land.

Almost identically the same language is used in the general circulars
of January 1, 1889 (page 26), and February 6, 1892 (page 19).

4 If the land is cultivated in good faith the law will be regarded as
substantially complied w ith."1 This is the informnation that the Depart-
ment has given to the public through the medium of its general ir-
clars, and with the law as thus construed Mrs. Dickey has strictly
complied.

A departmental construction of a statute, until revoked or overruled, has all the
force and effect of law, and acts performed'thereuader are entitled to protection.
Mary R. Leonard, 9 L. D., 189.

Your office decision is accordingly reversed, and the entry will be.
passed to patent.

HOMESTEAD CONTEST-DIEVORCED WOMLAN.

SUGDEN . HnISwORTH.

In the case of a wife who is divorced from her husband, on account of a crime com-
mittod by him that in effect dissolved the family relation, and for which he was
convicted and incarcerated, her status may be regarded as that of a deserted
wife, and as such, entitled to attack the homestead entry f her former husband
during the period of his imprisonment, for the purpose of securing to herself
and-children the land on which she has continued to reside.

Acting &cretary Reynolds to the Commissioter of the General Land Office,
(J. I. H.) March 26, 1896. (G. C. R.)

On July 23, 1894, HIannah Sugden filed a contest affidavit in the
United States land office at Spokane Falls, State of Washington.
This affidavit reads as follows:

Personally appe ared before me, H. Warner, a notary public in and for the State of
Washington; Hannah Sgdea, of Spokane county, State of Washington, who upon
oath says:

1st. That she is well acquainted with the tract of land embraced in the homestead
entry of James Himsworth, to wit, homestead entry No. 7190, being for the east half
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of northwest quarter of section 20, township 28 north, range 44 east, WV. i., made
October 6, 1890. Atfiant further says that on the 3rd day of July, 1884, in the City
of Manistique, and State of Michigan, she was married to James Himsworth, and
continued to live with him until about the 7th day of July, 1892.

2nd. That on the 30th day of September, 1892, that said James Hiinsworth was in
the superior court of Spokane county, State of Washington, convicted of the riole
of rape comuitted upon the fifteen year old daughter of this affliant by a former
husband, and was upon said conviction duly sentenced to imprisonment in the pen-
itentiary of the State of Washington, located at Walla Walla, for a period of fifteen
years, and is now imprisoned in said penitentiary under said sentence.

3rd. That subsequent to the imprisonment of said James Himsworth, based upon
the grounds of his said criminal acts and imprisonment, and that as a result of said
proceedings she was on the 18th day of October, 1892, granted an absolute divorce
from said James Hirmsworth. '

4th. That affiant has been advised by those learned in the land laws of the Inited
States, and upon such advice and information alleges the truth to be that James
Himsworth is civilly dead, and therefore incapable of complying with the require-
ments of the law relating to residence, improvement and cultivation of a homestead;
and that since his imprisonment the said James Himsworth has never been upon the
land, never himself or by any representative or agent caused said land to be culti-
vated and improved, as required by law, and that said land has-for a period of abont
two years been uncultivated by the said James Himnsvorth, or any representative
or heir.

5th. That during their married life there was no issue born to the said James
Himsworth and this afflaut, but that this affiant at the time of the marriage with the
said James Himsworth had three children by her former hasband, and that nearly
all the iiprovements located upon said land at the time of the imprisonment of said
James Himsworth had been placed there either y the personal labor or with the
earnings of this affiant and her said children, and that this affliant claims said improve-
ments, and alleges that both in law and equity she should be decreed to be the sole
owner of said improvements and the whole thereof. That ever since the 6th day of
October, 1890, this afflant, together with two of her children, has resided pon said
land. That at the tine of the obtaining of' her divorce from said James Himsworth
there wvas no property belonging to the said James Himnsworth that could be decreed
or given to this afliant for the purpose of maintaining her, and that she received
nothing from said James Hiimsworth. That since his imprisonment the said James
Himsworth has sent notice to this afflant that she and her children must move off
the place, and is threatening to institute proceedings to eject tis afliant from said
land.

Therefore this atlnt asks that a time and place may be named 1y the register and
receiver for a hearing, and that she may be allowed to prove said allegations, and to
showthat said ciainantJalesHimsworth is civilly dead; that the land his notbeen
cultivated by any heir or representative of the said James Hinisworth, as required
by law, and that said homestead entry No. 7490 may be dec eed canceled-and for-
feited to the United States, and that the said contestant may be allowed to pay the
expenses of such hearing, and if said cancellation be granted, miay be allowed to
make homestead entry of said tract- of land, this affiant alleging that she is duly
qualified under the laws of the nited States to make a homestead entry.

HANNAH SUGDEN.

The register and receiver held that the facts set forth in the affidavit
do not constitute abandonment, because the absence Irom the land was
by reason of judicial compulsion, which excuses such absence. A hear-
ing was therefore refused. s
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On appeal, your office, by decision of October 15, 1894, affirmed that
action. A further appeal brings the case here.

It is the well settled doctrine of this Department that a settler on the
public lands, undertaking to acquire title thereto by compliance with
the public land laws, may be excused for temporary absences caused by
well founded apprehensions of violence, by sickness, by presence of an
epidemic or by judicial compulsion. This doctrine has also received
the sanction of the Supreme Court of the United States. Bohall v.
Dilla, 114 U. S., 47.

In most cases, if not in ail, where the abandoniment was the result
of judicial compulsion, and it was held by the Department that; absence
from the land was the result of duress and therefore excusable, it ap-
pears that the contest ras brought by some one other than the former
wife of the settler, and that the charge of abandonment under judicial
restraint can not be pleaded as against the wife or children of the entry-
man or settler.

In the case of Reedhead v. Halnenstine (15 L. D., 554,) defendant made
homestead entry of a quarter section of land, improved the same, and
lived thereon for one year; he was then arrested, tried, convicted and
sentenced to death for the crime of murder; at the time the contest
was brought alleging abandonment, he was in the penitentiary pend-
ing a review of the case in the supreme court of the State of Nebraska.
He had a wife, but no children; his wife was unable to live on the place
after the murder was committed by reason of poverty, and there was
no cultivation of the place after that time. The cause of the abandon-
ment was due entirely to his imprisonment. The wife asked that the
contest be dis Hissed, and the entry allowed to stand for her benefit.
Under these circunstances, the Department held that the absence of
the defendant was the result of judicial restraint, and his residence
was not interrupted thereby.

In the case of Arnold v. Cooley (10 L. D., 55-1), it was also held that
absence from the land as the result of judicial restraint did not inter-
rupt the residence which was maintained upon the land until the arrest
was made. Cooley in this case was the first settler; lie was ar; ested
and taken to jail at Baker city, Oregon, and was tliere burned to death,
His wife was insane, and a guardian was appointed for the two minor
children. It was upon the protest of this guardian against the final
proof of a subsequent settler, who alleged abandonment on Cooley's
part, that the holding was made.

In Anderson v. Anderson (5 L. D., 6), it appears that te defendant
was convicted and imprisoned for life on the charge of murdering his
wife. His family then consisted of seven children- four being minors.
He had fully complied with the law as to residence, cultivation, etc.
After his arrest, but before his conviction, and for the purpose of pro-
tecting the property for all his children, he leased the land. The con-
test (alleging abandonment) filed by his son Charles, who, it appears,
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last left th6 land, was dismissed, the Department holding that since h
had complied with the law up to date of his arrest,*his absence there-
after under judicial compulsion. could not be considered a voluntary
abandonment.

In all these cases, and others that might be cited, the abandonment
under judicial restraint was charged by some one other than the wife
of the entryinan.

Here is a case, if the averments in the affidavit be true, where the
entryinan is in fact debarred from living on the land by judicial com-
pulsion. But he was convicted of a heinous crime, so revolting that no
woman with selfrespect would ever after the commission of the crime
consent to a resumption of the marital relations. She sought for and
obtained a decree of divorce, which was provided for in the statutes of
the State. She alleges that sloe has constantly lived on the land, and
that with her own labor and means, and those of her children by a
former husband, she has made all the improvements.

It is true, the entryman's absence was caused ultimately by the strong
arm of the law; but back of all that and primarily in consequence of his
own infamy and vile conduct against his own household, and in utter
disregard of his marriage vows, he rendered his further presence on the
land with his outraged wife and infant stepdaughter out of the question.
Under such circumstances, even without arrest, the family ties were
sundered. He was sent to the penitentiary for fifteen years; it will be
well into the next century before he is released should he even live to
the end of the term of his righteous incarceration. To allow him when
he gets out to drive his divorced wife and her children from the land
would be to put a premium upon crime. He should not be permitted
to utilize his own infamy as an engine of oppression against his former
wife, and take from her that which she alleges she has earned. She,
may be regarded as a deserted wife, for, as above seen, his condnct
rendered his further relations as husband unbearable; his conviction
for the offense gave him the legal stamp of a felon, and his imprison-
ment for fifteen years was a sequence of his crime. A voluntary act
resulted i an involuntary restraint, bat the act itself was tantamount
to a dissolution of the family ties, and he alone was responsible; and if
the necessary results of his own crime resulted in his abandonment of
the land and the desertion of his wife (enforced though it may be), his
wife may plead such desertion in furtherance of her own rights in respect
to the land, upon which she has constantly maintained her residence.

In Bray v. Colby (2 L. D., 78), Secretary Teller laid down this rule:

When the entryman has established a residence and placed his wife upon the land,
no one but his wife shall be heard to allege desertion, in proof of his change of resi-
dence or abandonment, during the period of seven years from late of the entry,
provided that she maintain a residence on the land.

Also:
Within seven years from date of entry, if the wife, maintaining her residence on

the land, shall allege and prove her husband's desertion of her, said entry shall be,
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canceled and she shall be permitted to enter the lanid in her own name, provided
that she is the head of a family or that she has the legal right to acquire real
property as a feme sole.

See also Pawley v. Mackey, 15 L. D., 596.
It is also the settled rule of this Department that a deserted wife is

qualified as head of a family to mnake homestead entry. Kamanski v.
Riggs, 9 L. D., 183; Porter v. Maxfield, 5 L. D., 42.

For the reasons above given, your office decision is reversed, and the
contest affidavit of Mrs. Sugden (formerly iinsworth) will be returned
to the local office with directions to issue notice tereon, and allow a
hearing upon the allegations contained therein.

RAILROAD LANIDS-CASTI ENTRY-ACT OF MARCH 2, 189.

HAMILTON v. GREEHN1ooT ET AL.

The confirmation of a cash entry as provided for in the act of iarch 2, 1889, is not
defeated by the occupancy of a pre-emption claimant who was an alien at date
of settlement, and did not declare his intention to become a citizen ntil after
May 1, 1888.

Acting Secretary Reyzolds to the Coinmissioiner of the Geieral Laid Office,
Mfarch 26, 1896. (E. E. W.)

Statement: On. the 21st of February, 1880, Solomon Greenhoot and
Jacob lBuckholtz made private cash entry of the N. SE. 1 Sec. 7, T.
42N., R. 31 W., at Marquette, Michigan; ad on the 8th of March of
the same year Samuel N. Stephenson and William Holmes made scrip
location of the S. - of the same quarter section. O the 2 th of March,
1885, (eorge A. Hamilton applied to file a pre-emption declaratory
statement for te whole of the SE. -, which application the register and
receiver rejeeted becallse of the prior entries of Greenboot aiid Buck-

holtz, and Stephensonm and Holmes, aforesaid, It is (conceded that time
land at tat timiie was included in the grants to te State of Michigan
to aid in te construction of te Marquette and State Line ailroad
(11 Stat., 21), amid not siject to entry, and that both entries were erro-

neously allowed. The act of Congress of MIarch , 1889 (25 Stat., 1008),
forfeited these grants, ad confrmed ll cash entries so erroneously
allowed which the Secretary of the lnterior should be satisfied were
made in good faith, and upon which tere were no bonafide pre-emption

or homestead claims on the 1st day of ay, 1888, arising, or asserted by
actual occupation of the land unlder color of te laws of the United
States, an( contirtned all such pre-eiptioi and liomestead claims.

Pursuant to this act the Secretary of the Iterior issned a circular on
the 30th of December, 1889 (13 L. 1)., 423), requiring such cash entry-
man to file affida vits of good faith and publish notice of their claims
for four consecutive weeks, ad allowing settlers 30 days from the date
of the first publication to tile evidence of their claims. On the 16th of
April, 1890, Greenhoot and Buckholtz filed their joint affidavit of good
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-faith, ad asked for confirmation of their entry, and subsequently also
filed proof of the publication from May 0, to Aay 31, 1890, iclusive,
of the notice required by the said circular of December 30, 1889. On
the th of May, 1890, Hamilton filed his affidavit of settlement and
occupancy, and asked lor confirmation of his claim. After various pro-
ceedin,s uot necessary to recite here, the register an(l receiver heard
the case, and rendered a decision on the 19th of June, 1894, recminend-
ing rejection of Hamilton's claim, and confirmnation of Greenhoot and
Bucklioltz' entry of the N. , and Stephenson and Holmes' entry of the
S. 4, of the said SE. . Hamilton appealed, and on the, th of D)ecein-
ber, 1894L, the Commissioner of the General Land Office affirmed the
decision of the register and receiver as to Hamilton and Greenhoot
and Buckholtz, and also as to Stephenson and Holmes upon their filing
the affidavit and making the publication required by the circilar of
December 30, 1889. In this decision the Commissioner found from the
evidence that Hamilton settled on the lanld in February, 1885, built a
house, improved and cultivated the land, aiid was in actual occupation
of it ol the first of May, 1888; and also that lhe was an alien and did
not file his declaration to become a citizen until February 22, 1890.
The Commissioner also found that Stephenson and Holmes had not
complied with the requirements of said circular of December 30. 1889.
From. this decision Hamniltoni has appealed to the Department.

Opinion): The Commissioner's findings of fact are supported by the
evidence, and his conclusions of law are correct. The entries of Green-
hoot and Buckholtz, and Stephenson and Holmnes, are of the class con-
firmed by the act of Conigress of March 2, 1889, provided there w\as no
bonai de pre-emption or homestead claim on the land on the fhrst day of
May, 1888, arising or asserted by actual occupltioni under color of the
laws of the United States. Hamilton's claim was on the land o the
first day of May, S.8, and it was bonafirde, anid irose and was asserted
by actual occupation under color of the lawv of the Uited States.
But at that date lie was an alien, and had not declared his intention
to heoime a citizen, and an alien who Iias not (lecarci is intention to
become a citizen cannot aquire aliy rights to ptiblic land. anmilton
contends that the iling of his declaration of inteiition to becoime a citi-
zen on the 2d of February, 1890, related lack to the date of his settle-
ment, or at least to the first (ay of Alay, SS, and cured the defect in
his qualifications as an entrymaii. Buit i this he is mistakeii. it has
been the uniform holding of the Department that an alien cannot
acquire any right to public land prior to the filing of his declaration
of intention to become a citizen. Southern Pac. . 14. Co. v. Saunders
(6 L. )., 9S), ad cases there cited. It follows, terefore, that Ham-
ilton's claim cauot be confirmed, and that it constitutes no bar to the
confirmation of the entries of Greenhoot and Btickholtz, ad Stephen-
son and Holles. -

The decision of the Commissioner of the General and Office is
affirmed.
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MII NING CLAIM-DISCOVERY-IRECONAFEY WCE OF PAITENTED LODE-

WINTER LODE.

The discovery of mineral is a prerequisite to the location of a mini!ng claim, and
the discovery must be made on land open to exploration, not claimed or located
by any other person.

The ruling in the Juniata T ode case, 13 L. D., 715, whereby the Department to avoid
litigation consented to accept a reconveyance of patented placer ground for the
purpose of passing title to the owner of a known lode therein, is not applicable
as between two lode clains where the applicant for relief, with due notice, per-
mits the patent to issue without protest.

Acting Secretary Reynolds to the Conmissioner of the General Land Qfl ce,
Mllarch 29, 19G. (P. J. C.)

It appears that Charles C. Kellogg et al., on July 19, 1881, made
mineral entry No. 681 of the Winter lode, survey No. 896, Leadville,
Colorado, land district. It is shown by the plat and field notes that
the discovery shaft, upon which the statutory sum of $500 ad been
expended, was upon ground that had been patented as the Independ-
ent lode, survey No. 467.

On consideration of the matter, your office, by letter of June 14,
1882, suspended the entry, and held that unless it could be shown that
there was mineral within the limits of the claim, the Winter lode would
be held for cancellation.

On June 3, 1887, Kellogg, on behalf of his co-owners, submitted a
statement by which it was shown that the owners of the Independent
lode had conveyed to the owners of the Winter lode, October 20,1879,
that part of the Independent lode which included the discovery shaft
of the Winter. He asked:

If the ground conveyed to them. by the La Clede Mining Company (patentee of the
Independent lode) be reconveyed through that company to the United States, can a
patent then be issued for the Winter lode?

In reply your office, by letter of June 20, 1887, held that this could
not be done; required satisfactory evidence of the existence of mineral
within and of $500 improvements on the ground claimed; also further
evidence as to the citizenship of one of the applicants.

By your office letter of December 4,1890, a report was called for from
the local office in reference to the requirements of your office letter of
June 20, 87, whereupon the applicants, on December 12,1890, made a
request to be allowed further time to comply therewith.

The matter again rested until February 18, 1893, when your office
required a report as to what had been done by the applicants in regard
to your former office orders. The report was that nothing had been
done. Thereupon your office, on March 3, 1893, directed that the appli-
cants be given sixty days to make the required showing,

or to take steps in accordance with the provisions of the Juniata decision, 13 L. D.,
715, in order to secure patent for their claim.
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In reply to this the claimants filed a supplemental abstract of title,
showing a transfer by the La Clede Mining Company, dated and
recorded October 20, 1879, to the applicants of a portion of the Inde-
pendent lode, described as follows: " 125 feet in length of the S. W. end
of said lode, being 300 feet wide by 125 feet in length along the course
of said lode, as shown by official survey 467."? Also a mining deed
from the claimants, dated May 25, 1893, and recorded June 6, following,
to the United States, which the abstract says: " Conveys same premises
as described in last entry," being the description above quoted.

Oi receipt of this your office, by letter of July 28, 1893, decided that
the question involved in this case did not come within the rule in the
Juniata case, and revoked that part of your office letter of. March 3,
1893, requiring applicants to take steps in accordance with that deci-
sion; that the land had been patented to the Independent lode, and the
government would not accept a reconveyance for the purpose of invest-
ing title in another, unless it was shown that the original patent was
issued by fraud, accident or mistake, and in cases where the Department
would be justified in recommending an action to set aside the former
patent. The parties were again required to furnish the evidence
theretofore demanded.

On August 189, nothing having been done, your office directed
the register and receiVer to give the claimants thirty days to show
cause why their entry should not be held for cancellation. On Septem.-
ber 18, following, the local officers reported at Kellogg "came into
the office and read" your office letter of March 3, 1893. On September
26, 1894, your office called for a report as to what action had been taken
ill pursuance of your office letter of August 9, 1894.
- No attention seems to have been paid to this deland, and on March
19, 1895, your office again called for a report, and in reply thereto the
applicants filed an appeal on April 20, 1895, fom your office decision
of Jnly 28, 1893. The errors specified are directed. entirely to the action
of your office in holding that the doctrine of the Juniata case can not
be applied to the ease at bar.

If it affirmatively appeared by the record that proper notice of the
decision of your office of July 28, 1893, had been served on the claim-
ants, this appeal would be dismissed. The only evidence of notice is
the report of the local officers, made more than a year after the decision
was promulgated, that Kellogg came into the office and read the letter.
This is hardly sufficient to charge the applicants with notice, and inas-
much as this is an ex-parte proceeding, and the only question is one
between the government and the entrymen, the appeal will be enter-
tained.

The record facts in this matter have been gone into quite fully, for
the purpose, principally, of showing with what disregard the appellants
have treated the numerous orders of your office in endeavoring to have
them comply with the rudimentary requirements of the law. It is con-
ceded that the discovery shaft, upon which the $5OO improvements have
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been placed, is not po the ground included in the application for
patent. It would seem idle to contend that the government could issue
its patent for the land under such circumstances. The statute itself
andiall decisions of the Department and the courts make the discovery
of mineral a prerequisite to the location of a mining clain, and the dis-
covery must be upon land open to exploration, not laimed or located
by any other person. The ground upon which this shaft is ituated is
included in the claim of another, and at the time of the application for
patent the title to it had passed froni the government by its patent of
the Independent lode. he pat and field notes show ninnistakably
that the discovery shaft was not on the ground clained by the Winter
lode. The entry, therefore, should not have been allowed by the local
officers.

The original abstract filed with the application shows that the La
Qlede Company had conveyed to the applicants "125 by 300 feet on the
Iudepenident lode" in October, 1879, just one year betore the Winter
lode application was filed. FromI this brief description in the abstract
no one could conjecture that it was meant to convey the discovery shaft-
The description furnished by the supplemental abstract is no more defi
nite than that in the original, except that it shows the groumid as located
in "the S. W. end of said lode." But it is claimed by appellants that
this description does include the shaft. If this be true, then at the time
they made their application, and before patent issued to the Independ-
ent lode, whatever title the patentees had to this piece of ground vested
in the Witer lode, and it was the duty of the owners of that lode, in
order to protect their location, to have had it excluded from the Inde-
pendent application and patent, because the very basis of their right
to the Winter lode was included therein, and without their discovery
and improvements, included in the land applied for, they could not hope
to secure the government title. If they permitted the pateit to issue
in this way, there is no one to blame I)ut themselves. Time government
had no means of ascertaining the deception practised on it by the Ide-
pendent applicants in including territory they had divested themmnselves
of, and it was therefore incumbent on the appellants to protect them-
selves.

The decision of your office thai: the doctrine of the Juniata case does
not apply to the one at bar is uncontrovertible. If that case the ques-
tion was whether the government would accept a conveyance from the
patentees of a placer claim for a lode claim within its limits, and then
patent the lode claimi to the owners thereof. It was decided that this
might be done, but it was upon the theory that the placer law, as well
as the patent itself, expressly excluded from the grant any and all
known veins or lodes. The practice of the Department at the time that
decision was rendered, and prior to the South Star lode (20 L. D., 204),
was, where it was shown that a known lode existed at the date of the
application for patent for the placer, to recominend the institution of a
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suit to set aside the placer patent, to the extent of the lode. But i the
Juniata case the very object that would have been attained by a judg-
ment was accomplished by the voluntary act of the patentee and his
transferee, hence it would have been an idle. ceremony to have gone
through the courts. The reasons for permitting this are quite fully set
forth in the opinion of my predecessor in the Juniata case, and are, I
think, conclusive.

That doctrine could not, however, be applied to two lode claims
especially where, as in this case, the present applicants had due notice
of all the proceedings to secure patent, in fact, had a deed to part of
the land applied for by the Independent, and took no legal steps to
protect their own rights. The same reasons that would prompt Ithe
Department in accepting the transfer of a lode claim within patented
placer imits would not apply as between two lode claims. It cannot
be said that it was through any accident, fraud or mistake that the
ground in controversy was patented to the Idependent lode, and for
no other reason would the Department accept a reconveyance or recom-
mend a suit to set aside the prior patent.

The contention of counsel that the applicants have been misled by
your office suggestion of March 3, 1893, to bring their case )within the
Juniata decision, and by so doing have divested themselves of title to
the land in dispute, and reinvested the government therewith, is with-
out force. The government refuses to be tus reinvested or to assnme
the ownership, hence the grantors still have their right to the land.
For nearly thirteen years prior to that act on their part they had been
given every opportunity to comply with the law, and had neglected to
do so. It would, therefore, seem as if they were in no position to com-
plain of the action of your office.

Your office judgment is, therefore, affirmed.

CONFIRMATAION-MISSION CLAIM-ACT OF MARCH 2, 1853.

LESHER V. ST; PAUL CATHOLIC MISSION.

The confirmation of title to mission lands under the act of March 2,1853, is deter-
min~ed, as to acreage, by the actual occupancy of lands necessary to the proper
maintenance of the lission.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) Mlarch 26, 1896. (W. F. Vi.)

On June 8, 1893, John Lesher offered his pre-emption declaratory
statement for "lot 1 of the island in the Columbia river and part of 7
section 11, township 36 N., range 37 E., Willamette Meridian, in the
land district of Spokane Falls, Washington, and the same was rejected
by the local officers

for the reason that it appears to be iDcluded in the land claimed by the Society of
Jesus, in their application transmitted to your office, in our letter of June 19, 1891.
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Lesher appealed to your office, and by office letter "D" of October
5, 1894, the decision of the local office was affirmed. Lesher bas now
brought the matter on further appeal ere, and assigns eleven specifi
eatioiis of error, the eighth of which is quoted as follows:

Error in not holding that sai(I island having been sed simply ts a temporary
camping ground of the Indians while attending religions services at the Mission,
,ould not be construed as "occupancy as a missionary station" Within the meaning
and intent of the confirmatory act of March 2, 1853.

The application of the Society of Jesus was originally transmitted
to your office oil Jnuary 19, 1891, and was made under the second
proviso of the 1st section of the act of March 2 1853, entitled "An act
to establish the territorial government of Washington "1 (10 Stat., 172),
the language of which proviso is as follows:

That the title to the land, not exceeding six hundred and forty acres, now occupied
as miSSiOnary stations among the Indian tribes in said trritory, or that may have
been so occupied as missionary stations prior to the passage of the act establishing
the territorial government of Oregon, together with the improvements thereon, be,
and is hereby, confirmed and established to the several religious societies to which
said missionary stations respectively belong.

The said application was for lots 1 ad 2, the SE. I of the SE. and
an island in the Columbia river, all in section 11, the S. of the
SW. 1, section 12, the NW. of the NW. j and the S. . of the NW. -t
section 13, and lots 1 and 2 and the SW. of the NE .- and the E. - of
the NE. 1, section 14, township 36 N., range 37 E., Willamette meridian.

Patent was issued oi June 8, 1891, for all of this land, except the
island i the Columbia river, of which no public survey had been made.
The island contained about eighty-four acres, and having since been
surveyed, the society has presented an application for a patent.

The act of March 2, 1853, supra, vests in the several religious socie-
ties occupying missionary stations in the State of Washington all the
land, not exceeding six hundred and forty acres, actually occupied for
the purposes of such stations.

The question presented in this case is, whether or not the Society of
Jesus has shown by ex parte testimony accompanying its application
such occupancy as brings it within the proviso and purpose of the act.

The case of the Northern Pacific Railroad Company et al. v. St.
Joseph's Roman Catholic Mission (19 L. D., 196,) is the latest of the
two cases that have been decided by this Department bearing on the
question here presented, the first case being that of the Vancouver
Catholic Mission (2 L. D., 452). In the latter case it was held generally
that the area for which the Mission can laim title depended upon the
extent of its occupancy, and that the occupancy in that case only
included the church and the land upon. which it stood, no further occu-
pancy than that having been affirmatively shown.. This view of the law
was affirmed in the former case, where it was held
that it was only intended to confirm to the religious societies on account of their
mission claims snch lands as were shown to have been actually occupied by them in
the maintenance of such missions.
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It would seem, therefore, that actual occupancy has been established

as the test of such rights.

In the present case the affidavit of J. Joset, S. J., for a long time inti-

mately connected as superior general and in other capacities with the

station here in conti oversy, touching the occupancy of the island, is as

follows:

That he knows that the land above described, including the island in the Colum-
bia River, was within the original boundaries of the Mission claimned; that the island
in the river was a necessary and material part of the original laim, as it was used
by the Indians as a camping ground and for pasture while they were at the Mission
and attending religious services.

The facts thus testified to are corroborated by Magnus Fleet, aged
sixty-five years, and Solomon Peltier, aged sevenity-five years. (See

Cominissionei's decision.)

There is nothing in the record to contravee this contention of the'
society that the island was a necessary and material part of the mission.

Indeed, it cannot be denied that camping and pasture ground was

indispensable to the mode of life of the Indians, and it is certainly not

going too far to accept the sv orn statement of Father Joset that the

island was used for those purposes.

I think your judgment should be affirmed, and it is so ordered.

OKLAHOMA TOWITE-PATENT--PUIBLIC RESERVATION.

CITY OF PERRY.

The provisions of section 22, act of May 2, 1890, contemplate the issuance of patents
for reservations within towusites directly to the municipalities, after their
organization as such, and not to the townsite trustees.

A townsite patent issued to the board of trustees is not a final disposition of the
government title, and if such a patent erroneously embraces lands reserved for
municipal nses it may be recalled for correction.

Acting Secretary Reynolds to the Commnissioner of the General Land Office,
(J. I. H) M1arch 26, 1896. (C. J. W.)

On June 20, 1894, parties styling themselves the mayor and council-

men of Perry, Oklahoma, filed with the register and receiver at Perry

an application for patent, for the following reservation by said city

viz: the W. 4 of block 44, of the area of 61,250 square feet, designated

on the official plat of said town "School house reserve," W. i- of block
9 of the same area, bearing same designation, E. j of block 1, of same

area and bearing same designation, and the eastern part of block 36,

of the area of 70,000 square feet bearing the same designation, and
block 32, of the area of 175,000 square feet, designated on said plat as

" Public park reserve."

Attached to said application was the certificate of board No. 8 town-

site trustees, to the effect that they had excluded the land applied for

from their application for patent.
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The application for patent was also accomipanied by affidavit of appli-
cants, that they held certificates of election and were the mayor and
councilmen of Perry. The local officers, rejected said application and
on December 21, 1894, the applicants appealed to your office. On Jan-
nary 19, 1895, your office passing upon said appeal affirimed the decision
of the local officers, but directed that the board of townsite trustees to
which patent to the land in question had already issued, execute title
to applicants. From this decision applicants appeal and the question
presented by said appeal, is whether under Sec. 22 of the act of May 2,
1890 (26 Stat., 8) patent should have issued to the board of townsite
trustees, as was done, or should have been withheld and issued to the
town when organized as a municipality. It seems that on September
25, 1893, townsite board No. 8 filed in the local office an application for
the NE. N Sec. 22 and NW. 8, Sec. 23, T. 2t N., R. 1 W., I. M., excepting
the reservations, now applied for.

Cash entry No. 1 was issued by the register for the land as applied
for. By letter of December 30, 1893, your office directed the correction
of the certificate, so as to embrace the reservation in question, which
was accordingly done and patent issued to said board of trustees for
and including this reservation February 7, 1894.

Your office has directed the conveyance of title to the municipality
through the said board of townsite trustees. As this land was not
included in their application to malke entry for townsite purposes, but
was expressly excepted therefrom, the amendment of the certificate of
the register without their asking it and without their consent, would
seem to be of doubtful legality. The act of May 2, 1890 (26 Stat., 1)
contemplates that patents for reservations of this character shall issue
directly to the municipalities, after their organization as such. The
present application is made by the municipality of Perry, acting through
its legal representatives the mayor and councilmen thereof.

In view of the fact that the patent issued to townsite trustees is not
a disposition of the government title, as declared in instructions issued
15th of March, 1892, (14 L. D. 295) the patent already issued may be
recalled for correction, the purpose being to effectuate the trust.

Your office decision is accordingly reversed, and so much of the pat-
ent issued February 7,189.4, to townsite board of trustees No. 8 as refers
to and includes the reservation herein referred to is canceled, and the
application of the mayor and councilmen for patent is approved and
patent will issue accordingly.
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DESERT LAND ENTRY-ASSIGNMENT-RELINQIUISIIMENT.

OWENS ET AL. V. STATE OF CALIFORNIA.

A relinquishment of a desert entry, by one holding. under an invalid assignment,
will not relieve the land from its previous state of appropriation.

Actinq Secretary Reynolds to the Commissioner of the General Land
Office, March 26, 1896. (W. F. M.)

On April 7, 1877, James E. McDonald made desert land entry of see-
tion 8, township 31 ., range 30 E., within the land district of Visalia,
California. From September 28, 1877, to January 12, 1891, the entry
stood suspended by departmental order.

On April 25, 1891, George S. Owens, John B. Dennis, Lee N. Stewart
and John F Thomas filed their joint affidavit of contest alleging the
non-desert eharacter of the land in that it would produce profitable
crops of bay and grain without irrigation.

On March 24, 1893, the State of California filed a relinquishment of
the entry, executed on March 13, 1893, by the heirs of Albert A. Ben-
nett, the assignee of the entryman, McDonald, who made the assign-
ment to the sai( Bennett on April 9, 1877. On the same date the State
of California applied to make school indemnity selection, No. 3600 for
the W. - and No. 3603 for the E. ff of section S.

The entry was accordingly canceled by the local officers and the
State's selections filed and held pending notice o June 2, 1893, to the
contestants Owens, Dennis, Stewart and Thomas that they were
allowed thirty days in which to exercise whatever rights they may have
acquired by virtue of their said contest." On Jnte 7, 1893, Dennis made
homestead application to enter the NW. 4-, Stewart the SE. I and
Owens the SW. 4 of section 8, and on June 2, 1893, Thomas applied
for-the NE. -L of the same section.

The contestants made no further appearance in response to the notice
of June 2, 1893, and their contest was dismissed by the local officers.

The (lecision of your office, now on appeal here, finds that Bennett
made desert land entry of section 32, township 30 S., range 29 E., on
April 7, 1877, and the same remained of record until July 1, 1893, when
it was canceled by the relinquishment filed by his heirs. It was held,
therefore, that the assignment to Bennett by McDonald was a nullity,
insomuch as the former could not, under the law, hold more than one
section of land,and that, as a consequence his heirs had no authority
to relinquish the entry to which they had acquired no right by virtue of
the invalid assignment. The cancellation of the entry was set aside,
and the contests reinstated.

The effect of your office decision is to re-establish the case and the
parties in the attitude occupied by them prior to the filing of the invalid
relinquishment.

I concur in that disposition of the matter and the decision is, there-
fore, affirmed.

10332-VOL 22-24



370 DECISIONS RELATING TO THE PUBLIC LANDS.

ARID LANDS-RESE3KRVOIR STE-HOMLESTEAD ENTRY.

OWEN ROGAN.

An entry of land subject to the provisions of the arid land act of October 2,1888,
an sbsequently designated as part of a reservoir site, may be suspended to
await definite inforniation as to the future use of the land by the government.

Actigig Secretary Reynolids to the Commissioner of the General Land
(J. I. H.) Office, M11arch 26, 1896. (G. C. R.)

John Rogan made homestead entry No. 4142 on March 1, 1889, for
the E. of the SE. 1 and the SW. of te SE. - of Sec. 14, T. 20 N.,
Rt. 8 W., Helena, Montana. The entryman died in the fall of 1889, and
Owen Rogan, his father and heir, submitted final proof April 14, 1894,

and final certificate No. 2207 issued to him as the heir.
It appears that all of said Sec 14, with other lands, was selected as

an irrigating reservoir site, and under the directions of the Department
of March 13, 1.890, instructions were issued to the local officers to allow
no entries or filings on the lands so selected.

This action was authorized by the act of October 2, 1888 (25 Stat.,
526), which, among other things, provided that,

All lands which may hereafterbe designated or selected (i. e., for reservoirs, canals,
ditches, etc., for irrigating purposes,) are from this timie henceforth hereby reserved
from sale as the property of the United States, and shall not be subject after the

passage of this act to entry, settlement or occupation, until further provided by law.

This act applied to all lands which might thereafter be designated or
selected for reservoir purposes, until further provided by law. Amanda
Cormack, 18 L. D., 352.

The act approved August 30 190 (26i Stat., 391), provided that the
lands theretofore located or selected for reservoir purposes

shall remain segregated and reserved from entry or settlemenut . . . until other-
wise provided by law, and reservoir sites hereafter located or selected on public
lands shall in like nanner be reserved from the date of location or selection thereof.

The land in question appears to have been selected on January 8,
1890, for reservoir site No. 6, Sun River system. and by departmental
order of August 18, 1894, directions were given that " all lands embraced
in site No. 6 which are legally subject to reservation continue withdrawal
from disposition until further action by Congress."

Rogan settled on the land after the passage of the act of October 2,
1888 (supra), and his settlement and entry were, therefore, made at his
own risk.

Appellant asks that if your office decision be affirmed, and his entry
canceled, that he be allowed to remain in possession of the land until
such time as the Jnited States may desire to use the land for a reser-
voir, that his equitable rights thereto and those of his heirs be declared.
only subordinate to those of the United States, and that proper nota-
tions be made, etc., of such action, to the end that the entry be rein-
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stated should it finally be found impracticable to build a reservoir
thereon, or it be found that the land is not needed for such purposes.

The Director of the Geological Survey, under date of July 3, 1893,
reported that in the near future said site No. 6 (with others) will be
needed for the storage of water for public purposes, and that while
some of the lands covered by the sites will have to be acquired by
condemnation, or other means, before the remaining lands can be used
for reservoir purposes, yet he thinks it would be wise policy to reserve
what is yet undisposed of, as their chief value is for reservoir purposes,
and the future necessities must demand their acquirement in maintain-
ing a proper storage of water, if opened to entry under the general
land laws.

In pursuance of this report, the Department, on Augnist 18, 1894
(Misc. press-copybook No. 290, p. 494), directed that all lands covered
by the sites (mentioned by the Director, including said site No. 6),
which are legally subject to reservation, "continue witldrawn romt
disposition to await further ation by Congress in the matter of these
reservoir sites."

Inasmuch as the reservation provided for by the act of October 2,'
1888 (supra), was of an indefinite quantity of land without limit or des-
cription, embracing only such- lands as "may hereafter be designated
or selected" for reservoir purposes, it can not be said that the entry-
was wrongfully allowed, for it was clearly not the intention of Congress
to reserve the whole of the undisposed of portion of the lands within
the State.

This is made clear by the act of March 3, 1891 (26 Stat., 1095),
which provides that such reservoir sites

shall be restricted to and shall contain onlyso inuch land as isactnally necessary for
the construction and maintenance of reservoirs, excluding as far as practicable
lands occupied by actual settlers at the date of the location of said reservoirs.

The entryman is not presumed to have known that the land he
entered would thereafter be "designated or selected" for a reservoir
site, although, as above seen, he took that risk.

I can see no good reason for canceling this entry until it is definitely
determined to use the land covered thereby for the proposed reservoir.
Let the entry, therefore, be merely suspended, awaiting more definite
information as to the future use of the land; if it is actually needed
for the proposed reservoir, it will be time enough then to caneel thes
entry.

The Director of the Geological Survey should be informed of the
action herein taken.

The decision appealed from is accordingly modified.
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SWAMVVIP LAND-TRANSFEREES OF T HE STATE.

SMIIT11 ET AL. . MILLER.

Persons who derive title through the State to lands under the swamp land act, have
a right to be heard, and make any objection to the allowance of an entry thereof,
that iniight have been made by the State, had she not parted with her claim.

Acting Secretary Reynolds to the Commissioner of the General Land
(J. I. H.) Office, March, 26, 1896. (C. J. W.)

The tract in question, the NW 4, SE 4 Sec.33, T. 95 N., R. 33 W., Des
Moines land district, Iowa, was selected by the State of Iowa as swamp
land March 27, 1860. The State of Iowa, by act of its legislature of
February 2, 1853, granted the swamp and overflowed land to the sev-
eral counties, subject, of course, to the paramount title remaining in
the United States.

The applicants, as shown by their abstract of title, have a warranty
deed to the land in question from Porteus Roberts and wife, dated
August 31, 1867, whose title was derived from Palo Alto county.

Your office reports that its records show that on July 26,1886, Delano
T. Smith, one of the claimants, made an application for a hearing to
prove the character of the land and that on October 20, 18S6, a hearing
was ordered, but that no hearing was had.

December 31, 1891, Thomas Miller filed in the local office, an applica-
tion to enter said tract under the homestead laws. He was allowed to
make said entry subject to the claim of the State under the swamp
land grant. Notice of the allowance of the entry was given to the
governor of he State and to the auditor of Palo Alto county, allow-
ing sixty days within which to object to said entry. No objection was
filed by the State or county.

August 1, 1892, claimants made another application for a hearing to
prove the swampy character of the land.

On January 19,1893, the case was closed as to Miller's entry. After-
wards on October 24, 1893, your office refused the application of claim-
ants of August ,1892, for a hearing. From this decision the claimants
appealed. Their application for a hearing filed October 20, 186, it
would seem was still pending, unless it is to be considered as having
been rejected with the rejection of the later one.

The allowance of Miller's entry, without allowing the objections of
elaimants to be heard, seems to rest upon the assumption that only the
State or county could be heard. The reason why they did not object is
apparent. They had parted with all interest in the land, and could
make no objection.

I think the claimants who derived title from the State, had a right
to be heard and to make any objection which the State could have
made, had she not parted with her claim, and that it was error to deny
the hearing.

Your office decision is accordingly reversed and a hearing ordered
on the application of claimants, as to the character of the land.
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RAILROAD GRANT-INDEMfNITY SELECTION-DESIGNATION OF LOSS.

GARRETT V. SOUTHERN PACIFIC 1. R. Co.

An indemnity selection will not be held invalid on account of the basis including a
fractional tract that is i fact not lost nuder the grant, if it appears that the
designation of loss, without including said tract is sufficient to support the
selection.

Acting S'ecretary Reynolds to the Commissioner of the Genercal Land Office,
M1larch 26, 1896. (E. M. t.)

This case involves the SE. I of Sec. 19, T. 3:3 S., R. 25 E., Visalia land
district, California.

The record shows that on May 19, 1888, John M. Garrett made tim-
ber culture entry for the above described tract. This, together with
various other entries. being before your Department on December 2 9 ,
1894, you rendered your office decision holding for cancellation this,
with other, entries.

These tracts were included within the company's application to select,
as per list No. 26, which was filed at the local office on October 4, 187.
The local officers refused to approve the list on the ground that the
lands alleged to have been lost and used as a basis for the selection,
were not situated in the Visalia land district. Subsequently the local
officers at the San Francisco land office certified to the loss of said lands
designated as bases, but upon presentation of this certificate the
officers at Visalia again refused to approve the list for the reason that
the lands designated as losses were not opposite the lands selected. 

From this action of. the local officers the company appealed, which,
together with the list, was submitted to your office; where on April 25,
1891, your office returned the said list to the local office with instrUCT
tions that the rules required indemnity to be selected from the nearest
available land and that unless other reasons appeared for its rejection
the list should be approved.

July 29, 1891, the local officers returned the list approved, as to the
* tracts therein that were shown to be free from adverse claim, and

rejected, as to such tracts as had upon them existing claims under any
of the public land laws. Fromi this action the company appealed,
and by your office letter of August 22, 1891, the district officers were
advised that that method of acting upon lists was at variance with the
rules, and list No. 26 was again returned with instructions to require a
clear list to be made of the lauds which the local officers would approve,
and for the rejected selections, a new application and list, with tender
of lees, upon which the local officers should endorse opposite each tract
the reason for refusing their approval.

In accordance with these instructions the local officers subsequently
transmitted rejected list No. 47 and approved list No. 38. This entry
covers land embraced within the approved list No. 48, February 17, 1892.
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11it ius appears th it the entry involved was made at a time subse-
quent to the filing of list No. 26, but prior to the approval of list 48,
which included the lands within list No. 26.

There can be no question Out the pendeney of the company's appeal
from the rejection by the local officers of its list to select this, with
other land, operated to prevetit the land from being appropriated under
any of the public land laws. Flippen. v. Southern Pacific R. R Co. (12
I. D., 18); Northern- Pacific R. R. Co. v. Halvorson (10 L. D., 15); and

Flippen v. Southern Pacific R. R. Co. (14 L. D., 418).
There is no showing made by the entryman of any reason why the

tract of land entered by him was excepted from the operation of the
grant, but it is urged at length that, inasmuch as when the company
selected Sec. 19, containing 656.16 acres, it alleged that it had lost Sec.
31, containing 640 acres and lot 1, Sec. 5, containing 16.28 acres, aggre-
gating in all 656.28 acres, and that the record shows that lot 1, Sec. 5,
was not lost to the company, and consequently can not be a proper
basis for the selection of indemnity lands, a basis invalid in part is
invalid as to the whole.

In the case of the Florida Cen ral and Peninsular . R. Co. (15 L. D.,
529), it was held:

In the preparation of railroad indemnity lists each loss should be separately speci-
fied and the selection therefor designated. The difference in acreage that may exist
in any case between the loss and the selection should approximate the area of the
smallest sbdivision.

The difference in acreage here between Sec. 19 and Sec. 31, was 16.1
acres, and under the rule laid down in the case, spra, it became unnec-
essary for the railroad company to certify, as a part of its bases, lot 1,
Sec. 5, and therefore, considering that it was not lost to the company,
and was not a proper portion of the bases for selection, it is sufficient
to say that it was not necessary that the railroad company should have
placed it in its bases. Nor do I think that it can be said that by the
subseq uent acts of the railroad company, which have been set out, it
waived any rights that it had under its list No. 2, and the selection of
the conupany having been finally approved, relates back to the date of
the filing of the list No. 2, which was at a time prior to the making
of the entry therein, and which prevented any attachment of right
upon the part of the appellant.

For the reasons given the decision appealed from is affirmed.
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ALIENATION-ACT OF OCTOBER 1, 1890.

MAHER V. HOLLINSRAKXE.

An entry made in pursuance of section-i, act of Octolier 1, 1890, is not invalidated
by an agreement to convey the land coeered thereby, made prior to the consum-
mation. of the transfer authorized by said act.

Acting Secretary Reynolds to-the Comi nissioner of the General Land Office,
jlarch 26, 189u. (W. M. W.)

I have considered the ease of William Maher v. James H. Holliisrake,
on the appeal of the former from your office decision of December 19,
1893, denying his application to contest the cash entry of said Hollins-
rake for the E. j of the SW. 1 and the N. W of the SE. of See. 15.
T. 58 N., R. 19 W., Duluth, Minnesota, land district.

On August 13, 1888, James El. Bollinsrake made pre-emption ash
entry for the SE. l of the SW. i and the N. f of the SW. I of See. 35,
T. 140 N., R. 33 W., St. Cloud, Minnesota, land district. This entry
was canceled for the reason that it covered land that was in the so-
called second indemnity belt or limits of the Northern Pacific Railroad
Company's grant and was therefore erroneously alowed, and on the
21st day of August,' 1891, the entry of the land involved was made by
H1olliusrake under the act of October 1, 1890 (26 Stat., 647).

On September 11, 1893, the register of the local land office at Duluth
transmitted to your office an application by William Maher to contest
'Hollinsrake's last entry, supported by a duly corroborated affidavit.
The affidavit of contest alleges in substance that said cash entry made
by ollinsrake was not made for his own exclusive use and benefit, but
that he sold his right to make entry to Israel E. Linnell, April 10, 1891,
long before his entry was made; that Linneil transferred oe-half of
his interest to one George Lange, on condition that Lange relinfllis a
homestead on the tract, so that Hollinsrake could make entry therefore
that neither Linnell nor EHollinsrake ever contemplated that the latter
had any iterest i the laud, and all acts were done for the sole benefit
of Linnell.

Maker's application was accom panied by a certified copy of an affida-
vit made by llinslake, i which he set forth, in substance, the facts
respecting his pre-eniptioii cash entry at the St. Cloud land offlice, supra;
and that on the 10th day of April, 1891, lie sold all his right, title and
interest in and to the lands embraced in said entry to Israel E. Linnell.
He farther stated:*

That at the request of said Linnell and by the terms of said agreement, I agreed
with him to place said certificate No. 18,382 upon any land said Linuell might select
for his said Liunell's sole and special benefit: that I did on or about the 19th day of
August, 1891, at the request and upon the order of said Linnell, come to the Doluth
land office and place said certificate No. 18,382 on the following described Iland, to
wit: the east half () of the southwest quarter, and the north half of the southeast
quarter of section fifteen, town fifty-eight north, range nineteen west, Duluth land
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district, and on the same day did give to said Israel E. Linnell and George Lange a
warranty deed to the above described lands; that I never in any way, manner or
form authorized said Linnel] to ook up ands for my special benefit, whereby I
might receive full value for my final certificate on any lands; that said Linnell con-
tracted and paid me for above transfers in Dakota; that all I received from said
tinuell, or from any person for my final certificate was the sum of seventy-five
dollars, and the expenses and cost of proving up.

On the 1st day of October,.1890, Congress passed an act " or the
relief of settlers on Northern Pacific Railroad indemnity lands," the
first section of which is as follows:

That those persons who, after the fifteenth day of August, in the y ear of our Lord
eighteen hundred and eigbty-seven, and before the first day of J.anuary, in the year
eighteen hundred and eighty-nine, settled upon, improved, and made final proof on
lands in the so-called second indemnity belt of the Northern Pacific Railroad Com-
pany's grant under the homestead and pre-emption laws of the United States, or
their heirs, may transfer their said entries from said tracts to such other vacant sur-
veyed government land in compact form and in legal subdivisions, subject to entry

nder the homestead and pre-emption laws, as they may select, and receive final
certificates and receipts therefor, in lien of the tracts proved up on in said belt by
the respective claimants: Provided, That such transfer of entry shall be made and
completed within twelve months from the date of the passage of this act, and be so
made in person by the claimant, or in case of death by his legal representative, and
without the intervention of agent or attorney.

The second section provides a remedy for good faith settlers onf said
lands who for any reason other than voluntary abandonment failed to
make proof thereon.

Ot the 7th of November, 1890, the Department issued a circular
under said act (11 L. D., 435), in which inter alia it was said:

The right give; is personal, and cannot be transferred, nor can the transfer pro-
vided for in the act be made through the intervention of an agent or attorney.

If the entry sought to be assailed by Maher is covered by te act of
1890, upret, it will fall under section 1 thereof.

Maher's affidavit of contest seems to rest upon the theory that the
agreement of lolliasrake to convey the land in question prior to the
consummation of the transfer under the act of Congress was such an
act as would in law avoid the entry. If this chiiin is well taken, then
the contest should have been allowed; if it is not well taken, then the
holding of your office was correct aud should be affirmed.

The act of IS90, spra, is clearly renuedial in character. All such
laws are to be liberally construed so as to effectually accomplish the
remedy intended to be given. 23 Am. and Eng. Enc. of' Law, Subject
Statutes 414, 41(6; Endlich on Interpretation of Statntes, Sec. 103;
Sutherland o Statutory Construction, Sec. 410; Potter's Dwarris, p.
231; Sedgwick on Construction of Statutes, page 309, where it is said:

So again it has been said that in the case of a remedial act everything is to be
done in advancement. of the renedy that can be given, consistently with any con-
struction that can be put upon it.

Section of the act under consideration provides a remedy for such
persons as had completed entry by mtaking final proof, payment, etc.,
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of lands situated within the second indemnity belt of the Northern
Pacific Railroad Company's grant. Hollinsrake had so completed his
entry of the lands at the St. Cloud local land office. Such remedy
consists in allowing such settlers to

transfer their said entries from said tracts to such other vacant surveyed govern-
ment land . . as they may select, and receive final certificates and receipts
therefor, in lien of the tracts proved up on in said belt.

It fixed the time within which the transfer is required to be made,
and required the transfer to be " made in person by the claimant
and without the intervention of agent or attorney." Each of these
requirements is shown to have been complied with by flollinsrake in
transferring his former entry to the one now in question.

Hollinsrake hal conveyed the land covered by his first entry to Lin-
nell, and when the right which he held from the government to it failed;
Hollinsrake agreed to exercise his right of transfer under the act of
Congress, and after that time convey the land to which the transfer
was made to Linnell. This was not a sale by fiollinsrake of his right
to make the entry in question, but an agreement to convey the land
after the transfer had been completed by an entry. The evident pur-
pose of the act was to place those who were entitled to makie transfers
of their entries, and who actually made and completed such transfers,
in precisely the same position as they occupied under their original
entries. I this case, if the first entry of lollinsrake, which the gov-
ernment land officers allowed himn to make and received his money for,
had not failed, he would have had the right to sell and convey the land
covered thereby. His right under it having failed, by the act i ques-
tion Congress undertook, upon the conditions named, to place him and
like euitrymen in the same position with respect to the entry consum-
mated by the transfer as he would have occupied Lnder his first entry
had it not failed. Hollinsrake substantially complied with all the pro-
visions of section 1 of the act of 1890, which allowed the transfer of
his entry to the tract in question, and his entry was properly trans-
ferred to it.

The allegations of the affidavit of contest were clearly insufficient to
warrant a hearing thereon. Your office decision denying a hearing is
accordingly affirmed.

PRACTICE-NOTICE OF CONTEST-SERVICE.

NICHOLS ET AL. . PARI.s

It is iumambent upon one who files an affidavit of coatest to look after the notice
issued tereon, and secure due service thereof on the contetee.

Acting Secretary Reynolds to the Comamissioner of the General Land Ofce,
(J. I. H.) M March 26, 1896. (G. C.R.).

Frank J. Albright has appealed from your office decision of January
8,,1895, which affirms the action of the register and receiver, allowing'
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W. H. Nichols to apply for a new notice of hearing upon his contest
affidavit, alleging abandonment, against homestead entry made July 8,
1893, by Emma Parks, for the SE. 1 of Sec. 5, T. 115 N., R. 5 W., Water-
town, South Dakota.

The issue in this case is between two contestants, and involves the
question as to which of the two is entitled to the first heari)g-upon
affidavits alleging sustantially the same grounds against the entry-
man-namely, abandon In eat.

W. HI. Nichols filed his affidavit of contest against said entry Janu-
ary 1(, 1894. On that day, notice was issued by the register and
receiver fixing February 21, 1894, as the date of hearing before the
local office.

The following day (Jannary 11, 1894), Frank J. Albright filed his
affidavit of contest against the same entry. This affidavit was received
" subject to contest of W. ff. Nichols."

-On the day fixed for the hearing on Nichols' contest (February 21,
1894) there was no appearance for either Nichols or Parks and the con-
test was dismissed for default. Two days thereafter (February 23)
notice was issued on Albright's affidavit, fixing April 23, next follow-
ing, for the hearing at the local office.

On March 20, 1894, Nichols filed a motion to reinstate his contest,
alleging the fact of his filing the affidavit and that-

on said 1Sth day of January, 1894, a notice of contest was issued ot of said office
by said office and that the notice contained the date of February 21, 1894, at 9 o'clock
in the forenoon of that day for the timne of hearing of your petitioner's contest.

That the records of the local office show that Messrs. Mullette and
Case appeared as his attorneys, but that as a matter of fact he was not
then represented by any attorneys and had not then retained counsel
and did not appear by attorneys.

That when lie filed his said affidavit of contest he inquired of the
then register (Frank J. Phillips), when the hearing on his contest affi-
davit would take place. and in response to that inquiry, he was told
that it would be had " sometime during the month of March, 1894."

That " no notice of contest has ever been delivered to or served upon
your petitionier." That he had no knowledge that a time had been fixed
for the hearing or that notice had been issued or that his contest had
been dismissed until March 19, 1894-when he was so informed by the
receiver.

That he had been ready at all times to furnish proof on his contest,
and that he had been waiting all the time since filing his contest affi-
davit for a notice of the time of hearing that he might serve notice on
claimant; that he was in good faith, etc., and he asked that his contest
be reinstated, the order of dismissal vacated and the proceedings on
Albright's contest be suspended and held subject to that of peti-
tioner etc.

Upon filing this petition, Albright was cited to appear April 23 (being
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also date fixed for hearing on his contest affidavit) and show cause why
Nichols' mnotion should not be granted. Parks, who had received per-
sonal notice of Albright's contest, made default, and testimony was
taken on Albright's charges, showing that the entryman had never
resided on the land. Action was suspended, however, to await the
result of Nichols' motion.
* Upon the question at issue, raised by Nichols' motion as to which of
the two was entitled to precedence in the contest, it was, shown that
Mullette and Case were entered of record as attorneys for Nichols, and
the receiver reported that notice of January 10, 1894, on Nichols' affi-
davit, was delivered to said attorneys.

Attorney Case, who was present at the hearing, testified that he drew
Nichols' contest affidavit, and so far as he knew the notice of the hear-
ing was notreceived by his firtn-certainly not by him, but that it was
possible his partner (Mullette) received it. That after the contest affl-
.davit was drawn, his firm was not engaged to do any further work in
the case.

Nichols testified that he never received any notice of the contest after
the affidavit was filed and never knew that any notice had issued; that
he first heard the contest was dismissed about March 18, 1894; that he
-had no attorney to appear for him, but was told by the register that
"I would have notice served on me in time for appearance."

-Upon these facts, the register and receiver decided that Nichols' con-
test should be reinstated and Albright's held subsequent thereto and
subject thereto."

Your office i the decision appealed from affirmed that action.
Practice Rule 60 provides that "Contestants must give their own

notices-and pay the expenses thereof." It is no partof the duty of the
register and receiver to serve notices. issued upon contest affidavits;
Nichols in this case filed his affidavit January 10, 1894, upon which,
and on the same (lay notice was issued by the register and receiver to
the defendant fixing February 21,following, for the heainug.

At this stage of the proceedings, te. duties of the register and
receiver were at an end. Forty-two days then intervened before the
day set for the hearing, and eleven days were given contestant in which
to make service upon the defendant.

If contestant was in good faith and exercising ordinary diligence, he
certainly had plenty of time to get the notice from te local office and
make the required service. The notice was issued the very day be
personally filed his contest affidavit, and he gives no reason why he
did not then take it. Hesays he had no attorney, and that the regis-
ter told him the hearing would take place about March 15, 1894; yet
he did not visit the local office or make any inquiries about his contest
until March 19, 1891, and then he heard for the first time that the con-
test was dismissed, although he knew long before that that Albright
had also filed a contest. He waited sixty-seven days before he made
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any inquiry at all as to the status of his contest, when he knew (the
register having so informed him) that his contest affidavit had been
received and notice would issue thereon.

He swears that the register told him he would have notice served on
him " in time for appearance I' but it nowhere appea rs in evidence that
either of the local officers ever agreed to mail to him the contest notice,
and that alone was all he needed to advise him of the time fixed for
the hearing.

If he failed (having no attorney) to get the notice on the day of the
issue, when he had the opportunity, or if le failed immediately to com.-
municate with the local officers and ask for its transmission to him. or
better still, go and get it, he has no one to blame but himself. His
failure is de solely to his own indifference or negligence in failing to
get the notice which he knew was to be issued; admitting that the
notice was by mistake sent to his present attorneys (a! d even this is
denied) still, this would not excuse him, for he then knew he had no
attorney, and therefore could not have anticipated that the attorneys
and not himself would get the notice.

When one files a contest affidavit against a entry, it is incumbent
upon him to look after the notice issued upon such contest. He is the
plaintiff to the action, initiates it, secures the notice, and serves it or
causes it to be served..

In the case at bar the local officers performed their full duties
when they issued the notice; and when onthe day fixed for the hearing
Nichols made default, and his contest was for that reason dismissed, it
was proper to consider Albright's affidavit, then filed, and issue notice
thereon.

This was done. Albright proved his allegations and is entitled to
the preference right of entry. He will be so notified. The decision
appealed from is reversed.

SECOND HOMESTEAD ENTRY-ADVERSE CLAIMANT.

BENON[ R. ARIZINGTON.

One who makes a homestead entry and then learns of a prior adverse settlement
claim, and in fear of personal violence on the part of the adverse claimiia-nt, relin-
quishes his entry in good faith, and without compensation, may be permitted to
make a second entry.

Acting Secretary Reynoilds to the Convaissioner of the General Land Ofice,
(J. L H.) . llarch 26, 18.96. (W. A. E.)

Benoni Rl. Harringtoa has appealed from your office decision of Decein-
ber 18, 1894, rejecting his application, filed October 18, 1893, and trans-
mitted with favorable recommendation by the register and receiver, to
make second homestead entry to cover the SW. of Sec. 24, T. 21 N.,
R. 3 W., Enid, Oklahoma, land district.

It appears-that on September 29, 1891, Harrington made homestead
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entry at the Oklahoma, Oklahoma, land office, for the NE. i of Sec. 28,
T. 13 N., B. 4 E., which entry he relinquished January 23, 1892, and on
July 16, 1892, one James Reed made homestead entry for said tract.

Harrington alleges in two affidavits iled with his application that at
the tine he made his original entry he was residing at Oklahoma, Okla
homa; that one James A. Walker came to him. and offered to sell him
a claim upon which he (the -aid WalLer) had made settlement and
improvements; that he was informed by Walker that there were no
adverse claims to the land; that affiant had known Walker for some
time and had confidence in his statements, and as the tract was fifty
miles distant from Oklahoma City, he made entry therefor without first
inspecting it; that soon after he hired one G. L. Smith to haul lumber
on the land with which to build: a house, and that a house was built
thereon at a cost of $70.00; that he afterwards discovered that one
James Reed claimed the land by virtue of prior settlement; that Reed
ordered aiant off and treatened violence to him; that affiant investi-
gated the claim of prior settlement and found that Reed had settled
on said tract prior to September 29, 1891; that affiant was iiformed
that the best thing he could do would be to relinquish his entry, which
he did on January 23, 1892, receiving no compensation or consideration
whatever for so doing.

In support of Harrington's statements are the affidavits of G. L.
Smith, who swears that he was present when Reed made threats against
Harrington, and J. E. Bell, who swears that in the month of Oc tober,
1891, he was on said tract and saw James Reed tear down and burn the
improvements placed thereon by Harrington and heard him threaten
violence against the said Harrington if he ever came back on the land.
b In the case of Jackson C. Brown, 8 L. D., 587, a second entry was

allowed where the first was relinquished under the belief that it could
not be maintained without danger to the entryman's life.

In the case of Charles Wolters, 8 L. D., 131, the right to make a
second entry was accorded where the first, for equitable reasons, was
relinquished i good faith on discovering that the land embraced therein
was covered by the settlement right of a prior pre-emptor, who, oA
account of poverty, had been unable to submit his final proof within
the statutory period.

Harrington showed some negligence in not inspecting the land before
making entry therefor, but this may be excused by the distance of the
tract from the land office, near which he was residing; the notorious:
rapidity with which vacant claims in that district were taken up by
bone seekers; his long acquaintance with and confidence in Walker;
and the absence of any valid reason for supposing that the tract had
already been appropriated by some one else. He showed his good faith
by immediately beginning to improve the tract, but, as appears-fromrthe
affidavit filed, his house was torn down and burned and he himself was
threatened with violence. He might have taken the matter into court
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aiid maintained his right to the land at some trouble, expense, anId risk
to himself, but on learning that Reed had settled on the land prior to
the date of his entry, he decided to withdraw peaceably and leave Reed
in pssession. Te fact that eed did not make entry until several
months later i no way affects larrington's good faith.

Under the circumstances, I am of the opinion that the present appli-
cation should be granted.

Your office decision is accordingly reversed and Harrington will be
allowed to perfect entry for the tract applied for upon his showing his
present qualifications and paying the requisite fees and commissions.

PRACTICE-CONTINUANCE--SIAITLTANEOITS SETTLE:MENTS.

WOOD v. BEACH.

The discretion of the local officers in acting upon a motion for continuance will not
be interfered with, if abase of such discretion does not appear.

In a case wherein priority of settlement is the issue, any period of tiute susceptible
of notation intervening between the acts of settlement on the part of the adverse
claimants, and which is noted with sufficient distinctness to separate said acts by
a recognized period, will prevent the consideration of said acts as simnultaneous.

Acting Scretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) March 26, 1896. (C. J. W.)

September 19, 1893, Robert E. Beach made homestead etryNo. 268,
for the NE. -of Sec. 35, T. 20 N., R. 1 W., Perry, Oklahoma. Septem-1
ber 25, 1893, six days thereafter, James N. Wood filed affidavit of con-
test against said entry, alleging prior settlement, and on same day
made homestead application and affidavit to enter said tract. Decem-
ber 18, 1893, the case went to trial on the issue of prior settlement.
The hearing closed n January , 1894, and on May 22, 1894, the local
officers rendered their decision, in which they found that, while Wood
made settlement before Beach made entry, Beach was the first to reach
and stake the claim, and was a prior settler to Wood. June 22, 1894,
Wood appealed from your said decision, and on December 8, 1894, your
offiee eversed the decision of the local officers, andi directed that unless
the parties agreed to terms of compromise within thirty days from
notice of said decision, the tract should be disposed of to the highest
bidder, as between these parties, as in cases of simultaneous applica-
tions to enter. Both parties have appealed from said decision.

It seems that on the day set for hearing the plaintiff filed a motion
for continuance on the ground of the absence of a material witness..
Counsel for defendant offered to stipulate that the deposition of the
absent witness should be taken within sixty days, waiving all time to
file cross-interrogatories, except one day, and agreeing to admit said
deposition, without objections, whenever the same might be received
within said sixty days, to which plaintiff's counsel objected; and there-
upon the motion to continue was overruled and exception taken to the
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ruling. This exception your office held to be not well taken. In
Wood's appeal to your office he charged, that the evidence shows that
Beach had obtained the privilege of making entry fraudulently, and
out of his proper order, which charge your office found was not sup-
ported by the proof. The findings of your office as to both of these
question, Wood alleges is erroneous, and as these are the only ques-
tions presented by his appeal that are material, his appeal will be first
considered.

The rules of practice are so framed as to allow registers and receivers
to exercise reasonable discretion in granting or overruling motions for
continuance. That discretion will not be interfered with, except i.
cases of abuse, and in my opinion there was no abuse of such discre-
tionin this ease, and your office coininittel no error in so holding. The
evidence as to the circaumstances under which defendant's filing was
placeel of record, is not sufficient to sustain the charge of fraud against
said entry. As both plaintiff and defendant made settlement before
said entry was made, the rights of the parties will depend upon the
order of the settlernent. This disposes of Wood's appeal, and brings
me to the consideration of Beach's appeal.

IEle undertakes to spe(ify thirty-three groutdls of error, some of which
are alleged to be errors of fact and others errors of law. This imposing
numerical array of grounds of error are easily reducible to two propo-
sitions, viz: (1) that your office found against the preponderance of the
evidence; and (2) that the specific directions given as to the disposition
to be made of the land involved, is not authorized by law.

The real question, and the one which must control the case, is, does the
evidence support and authorize the conclusion announced by your office,
that Beach and Wood reached the tract and staked it simultaneously.
If this fact be conceded, I have no doubt that the principle applicable
to simultaneous application to enter could be applied With equal pro-
priety to cases of simultaneous settlement, where priority of settlement
is the issue. Your office and the local officers reached different conclu-
sions as to what was shown by a preponderance of the evidence. The
local officers say:

The race made to the land in controversy on September 16, 1893, was a short one
and a fast one. The tile embraced in ruining from the starting point was less than
a minute, the distance being about fifty-nine rods. Both contestant and contestee
seem to have ridden swift horses, and the time of staking by each must have been
necessarily close. As we are of the opinion that each followed up his staking by
residence and substantial improvements within a reasonable time; that the segrega-
tion thereof from the public domain was sufficiently indicated by each, and that said
segregations and settlements were unquestionably prior to defendant's entry by filing,
the question is who first entered upon and staked the land in controversy. From a
close and exhaustive reading of the evidence, we are led to the conclusion, that on
account of a panel of wire fence, around which Wood was bound to curve his race
from his starting point, that the distance traveled by him was a little farther than
that traveled by Beach, who ran due north to the land and had no curve to make.
Both started from points on the south line of fraction south of the claim in contro-
versy and equally distant from the south line of the claim, consequently, the curve-
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around this panel of fience most have delayed Wood for a second or two in his race,
and a second or two, the shortest of time, is to our minds, the essence of this cause.
We think the preponderance of the evidence establishes the fact, that Beach was first
ol the land and to stake.

Your office differs from the local officers in the conclusion reached,
and in substance finds that the evidence leaves the fact in doubt as to
which actually reached the land first, and that their arrivals should be
treated as simultaneous, and an equitable division made between them,
or the land sold to the highest bidder as in cases of simultaneous appli.
cations. Thus it would seem that your office makes doubt as to who
was the first settler of the two in question the predicate for holding that
the doubt should be solved by treating the settlements as made simul-
tancously. It seems to me that this is treating the case as if Beach
had no entry of record, whereas your office had previously held that he
had a valid one. Where the entry is to be overcome by a contestant,
the burden is upon the contestant, and it is not sufficient to simply put
the truth of the ground of contest in doubt. In such a case the con-
test must fail, and the entry renain intact. At first glance it appears
that where different applications to enter, or ats of settlement, are
made very nearly at the same time, they might safely be considered as
simultaneously made, but such does not seem to be the rule. In the
case of Benschoter . Williams (3 L.1 D., 419), it was held that where a
few seconds intervened between applications to contest, precedence
must be given to the one actually received first. It would seem that
where the issue is one of priority, and that priority is the basis of
a legal right, any period of tiie susceptible of notation, and which
is noted with sufficient deaiuiteness, to sever transactions by a recog-
nized period, will prevent such transactions from being considered
simultaneous.

I think, however, that by following recognized rules of evidence, the
testimony in this case will relieve it at least of legal difficulty. Of all
the witnesses who testified only two claimed to have been in view of
the two parties as they were about reaching the line of the tract in
dispute. They only distinguished the parties as the front riders on
different sides of the branch or creek. They testify very positively'
that the front rider on the east end of the lot, did not reach the land
until after Beach had passed the line and was off his horse and setting
his stake. These witnesses are Martha Morris and Mrs. Goodwill.
Nothing derogatory to the character of either is shown, nor are they
contradicted. It may seem stiange that they saw what other witnesses
did not see, but the fact remains that they swear positively, and are
not contradicted, impeached or discredited. If their testimony is to
be taken as true, it follows that Beach was the first to reach and stake
the claim. I refer to pages 106, 107, 10S and 131 of the evidence.

It seems to me that the conclusion reached by the local officers was
the proper one in the case, and your office decision is accordingly
reversed and their decision approved.
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STATE SELECTION-APPLICATION.

WILLIAIYI HE .TH.

An application on the part of a State to select lands should be rejected, if the lands
applied for are not open to sch appropriation at the date of selection, or at the
time when the application is received.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) March 26, 1896. (P. J. C.)

The land involved in this appeal is the SE. of. Sec. 28, T. 23 N.,
R. 7 E., Seattle, Washington, land district.

The facts as stated i your letter of August 3, 1893, to the register
and receiver, are as follows:

On May 9, 1893, the official plat of the survey of the township 23 N., R. 7 E., was
filed in your office and entries were received for land in the same on May 9,1893, the
list of selections by the State of Washington, under the provisions of the 17th sec-
tion, act of Congress approved February 22, 1889, in satisfaction of grant to said
State for the establishment and maintenance of a scientific school, was received at
your office at 8:15 a. m. for land in said township on May 9, 1893; at 9:34 a. m., the
said William Herth presented his timber, land sworn statement for the SE. , rSec. 28,
Tp. 23 N., R. 7 east, and the same was refused for the reason of conflict with the said
State selection.

It is also shown by the record that llerth's application was executed
at the local office May 9, 1893.

On this statement of fact you affirmed the action of the local office,
on the ground that the State's selection was prioi in point of time.
Herth prosecutes this appeal, assigning numerous errors, but I think
the second sufficient for the purposes of this case: error
in holding that the selection by the State of Washington, filed in the TUnited States
land office before 9 o'clock A. M., on May 9, 1893, as shown by the records, was such
a selection as would (defeat) applicant's application presented at the opening of the
Land Office at 9 o'clock A. M. on May 9, 1893.

The land in question was not subject to entry until 9 o'clock A. M.,
the hour at which the local office is opened for business. An examina-
tion of the list of selections in your office shows that the commissioner
of public lands for Washington made a certificate that on May 4, 1893,
he selected the lands included in said list. This certificate is dated
May 9, 1893. Inasmuch as the list of selections was received at the
local office at 8:15 o'clock A. M., on May 95 it necessarily follows that
the list and certificate were made prior to the time when the land was
subject to entry. (Barnard's Heirs v. Ashley, 18 How., 46; 2 . L. 1.,
1119.)

In the case of Smith v. Malone (18 L. D., 482), the question as to
what right a party can acquire to land whose application is sworn to
prior to the time when the same could be legally taken, was exhaust-
ively gone into, and all prior decisions on the subject reviewed. It
was therein decided (syllabus)-

An application to make entry of public land cannot be allowed if based on pre-
10332-vOL 22 25
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liminary papers executed prior to the time when said land is legally subject to such
application.

The reasons given in that case for the application of this rule to
individuals are peculiarly applicable to the case at bar. It is true that
in that case the applicant was an individual, and as such was required
to show his personal qualifications to enter land at the time it was sub-
ject to entry.

By analogy the same rule should be applied to the State of Wash-
ington in making its selections. To hold otherwise gives the State an
arbitrary advantage over any individual, in that under the rule the
individual cannot make a legal application until the land is open to
settlement or purchase.

But aside from this, the land in question was not subject to selection
either at the time the application was received, or when executed; hence
it should have been rejected.

The judgment of- your office is therefore reversed.

RAILROAD LANDS-RESIDENCE-ACT OF JANTARY 2, 1896.

SHAFER . BUTLER.

(On Review.)

Under the amendatory act of January 23, 1896, residence is not required to be shown
in support of an application to purchase forfeited railroad lands under section
3, act of September 29, 1890, if the land has been cultivated and otherwise
improved.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) lMadrch 26, 1896. (F. W. C.)

I have considered the motion forwarded with your office letter of
April 11, 1895, for a rehearing in the matter of the case of E. B. Shafer
v. J. M. Butler, involving the SE., Sec. 17, T.3 N., 1A. 33 E., La Grande
land district, Oregon.

This land was formerly included within the limits of the grant made
to aid in the construction of the Northern Pacific railroad, but being
opposite the unconstructed portion of that road, it was restored to the
public domain by the general forfeiture act of September 29, 1890 (26
Stat., 496).

On January 22, 1892, Butler made homestead entry of the land, and
;on February 13 following, Shafer filed a contest against said entry in
which he set up a claim of right to purchase the same under the third
section of the act of forfeiture, he claiming to have settled upon said
land June 2, 1890, with intention of purchasing the same from the
company.

IUpon this contest hearing was regularly held, and from the testimony
adduced it appeared that this land was first claimed by Bluford Stan-
ton, who occupied the lands from 1880 until he sold his improvements
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and possessory claim to J. M. Elgin, who in turn sold to L. D. Shafer,
the brother of the contestant.

1. D. Shafer came into possession of the land in 1888 and held the
same until May 9, 1890, which he sold to contestant for 3,000. Con-
testant was, at the time of this purchase, living upon other land which
he had entered under the homestead laws, for which he did not make
proof until after the passage of the act of forfeiture.

Upon this showing, your office decision of June 5, 1893, held the
homestead entry by Butler subject to the right of purchase in Shafer,
under the provisions of the third section of the act of forfeiture. But-
ler appealed to this Department; said appeal being considered in
departmental decision of December 11, 1894 (19 L. D., 486), in which
your office decision was reversed because it was not shown that Shafer
was a resident upon the land, nor that he, or those before him in pos-
session, held under deed, written contract with, or license from the
com pany.

Motion for rehearing is based upon the ground that Stanton, through
whom Shafer came into possession, settled upon this land under license
from the railroad company, the rights under which were transferred to
the succeeding purchasers.

Numerous objections have been filed to the consideration of this
motion, but the same need not be considered in view of the act of Con-
gress approved January 23, 1896, amending the act of forfeiture, in
which it is provided that-

Section three of an Act entitled "An Act to forfeit certain lands heretofore granted
for the purpose of aiding in the construction of railroads, and for other purposes,"
approved September twenty-ninth, eighteen hundred and ninety and the several
acts amendatory thereof, be, and the same is, amended so as to extend the time
within which persons entitled to purchase lands forfeited by said act, shall be~per-
mitted to purchase the same, in the quantities and upon the terms provided in said
section, at any time prior to January first, eighteen hundred and ninety-seven::
Provitled, That actual residence upon the lands by persons claiming the right to pur-
chase the same shall not be required where such lands have been fenced, cultivated,
or otherwise improved by such claimant, and such persons shall be permitted to
purchase two or more tracts of such lands by legal subdivisions, whether contigu-
ous or not, but not exceeding three hundred and twenty acres in the aggregate.

Under the laws, as amended, residence is not necessary to be shown
in support of an application to purchase under the third section of the
act of forfeiture, and as it was shown that this land was improved to
great value by Stanton, and those succeeding in possession through
him, and that the contestant settled upon the land with the intention
of purchasing the same of the company, and continued the improve-
ment and cultivation of the same and was in peaceable possession
thereof at the time Butler made entry, I must recall the previous
decision of this Department, and sustain your office decision according
to Shafer the right to purchase under the act of forfeiture. Upon the
completion of said purchase Butler's entry will be canceled.
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SWAMIP LAND GRANT-INDIAN RESERYATION.

STATE OF MINNE SOTA.

By the terms of the proviso to the act of March 12, 1860, extending the provisions
of the swamp land grant to the State of Minnesota, said grant is not operative
as to any lands that prior to selection y the State have been 'reserved, sold or
disposed of" pursnant to any law enacted prior to said act.

It is not necessary to constitute an Indian reservation that a treaty or act of Con-
gress shall specifically describe the lands that are reseived. It is sufficient for
such purpose if the lands occupied by the Indians are recognized bythe officials
of the government as reserved Indian lands.

A treaty when approved is in effect a legislative enactment; and if in pursuance of
a treaty with the Indians prior to the act of March 12, 1860, lands occnpied by
them are then regarded as reserved for their benefit, and are subsequently so
treated, such lands are accordingly excepted from the operation of the swamp

land grant.
The act of January , 1889, did not contemplate the disposition of any of the

Indian lands opened to settlement thereby except in the manner, and for the
purposes therein provided, to the end that the money arising from such disposal
should inure to the benefit of the Indians, an/l it therefore follows that the
claim of the State to any of such lands under the swamp grant is inconsistent
with the provisions of said act.

Secretary Sith to the Comitssioner of the General Land Office, March,
(J. I. H.) 27, 1896.

I am in receipt of your office letter of March 6, 1896, together with
the letter of the governor of the State of Minnesota, dated February
14, 1896, which was referred to you, under date of February 28, 1896,
for report thereon.

The governor of Minnesota claims that the swamp-lands within the
ceded portions of the Red Lake reservation, soon to be opened to
entry, were granted to the State of Minnesota, by virtue of the provi-
sions of the swamp land grant, made by Congress March 12, 1860 (12
Stat., 3), and asks that

such lands be excluded from the lands to be opened to entry, and that the surveyor
general of the State he instructed to select the same for and in behalf of the State,
as in other cases.

I have carefully examined the claim of the State of Minnesota.
The swamp land grant of September 28, 1850 (9 Stat., 519), was a

grant in presenti of all such lands as had not been sold by the United
States.

The act of March 12, 1860 (12 Stat., 3), extended the act of 1850, to
the State of Minnesota with further exceptions contained in a proviso.
The last named act is as follows:

That the provisions of the act of Congress entitled 'An act to enable the State of
Arkansas and other States to reclaim the 'swamp lauds' within their limits,'
approved September twenty-eight, eighteen hundred and fifty, be, and the same are
hereby, extended to the States of Minnesota and Oregon: Proided, That the grant
hereby made shall not include any lands which the government of the United States
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may have reserved, sold, or disposed of (in pursuance of any ltw heretofore
enacted) prior to the confirmation of title to be made ndertle authority of the
said act.

It is under this act that the State of Minnesota claims swamp lands
within the ceded portions of the Red Lake reservation.

The proviso to this act means, that if; when the State of Minnesota
applies for an approval of its selection of swaimip lands, ay of the
lands so selected have been reserved, sold, or disposed of pursuant to
any law enacted prior to March 12, 1860, the granL to the State will
not attach to such lands.

It is claimed by the State of Minnesota that this proviso to said act
is void, because the same is repugnant to the purview of the act. The
decision by the supreme court of Oregon in the case of Gaston v. Scott
(5 Oregon, 48), is relied upon ill support of this ontention.

I call not consent to this construction of the act of 1860, spra. The
act must be construed. if possible, so as to carry out the intent of Con-
gress. This intent is, I think, very clear; that is, to grant to the State
of Minnesota swamp lands within her borders that had not been, prior
to selection by. the State and approval by the Department, disposed of,
or reserved, under some aet of Colgress made prior to said gatling
act. Although this exception to the grant is contained in a proviso,
that fact does not render it ay the less an exclusion of such lands.
Such exclusion may be made by a proviso, a saving clause, or by any
words placed anywhere in the body of the act, from which the iten-
tion of Congress may be understood; the object, or purpose, being
simply to exclude from the body of the act certain lands not intended
to pass by te grant to the State.

It is further claimed by the State of Minnesota, that these lands do
not come within the proviso of said act, and in support of this eoiten-
tion it is insisted, that in order to bring these lands within the meaning
and intent of the proviso they must have been set apart as a reserva-
tion by metes and bounds, and called such, under sone act of Congress
especially authorizing them to be so reserved.

I cannot concuir in this view of the subject.
The Indians who inhabit what is known as the Red Lake reservation,

are a portion of the Mississippi Chippewa Indians, who, with other
Indians, owned vast tracts of country in the Northwest, which was
minutely described in a treaty with the United States. They made
treaties from time to time with the United States, ceding portions of
their lands and reserving other portions. In every one of such ces-
sions the ]anlcls ceded were minutely described, and the boundaries of
the land which the Indians retained became, in this way, as distinctly
described and marked as were the lands which they ceded.

It is not necessary in order to constitute a reservation that a treaty, or
act of C -onress, shall specifically mention the lands that are reserved,
but it is sufficient if the lands occupied by the Indians are recognized
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by the officials of the government as reserved Indian lands. Upon
this point the supreme court recently decided in the case of Spalding
v. Chandler (16( U. S., 404), that-

If the reservation was free from objection by the goverinment, it was as effectual
as though the particular tract to be used was specifically designated by boundaries
in the treaty itself. The reservation thus created stood precisely i the same cate-
gory as other Indian eservatious, wliether established for general or limited uses,
and whether made by the direct authority of Congress in the ratification of a treaty
or indirectly through te niediui. of a duly authorized executive officer.

The next question which arises is: AWere these lands reserved for
the Indians pursuant to law enacted prior to the passage of the act of
March 12, 1860, spna?

I think this question should be answered in the affirmative. A
treaty when approved is in effect a legislative enactment. The United
States made several treaties with tile Indians inhabiting the north-
west country, prior to the act of March 12, 1860, spra, for cessions of
portions of their lands, and the portions not ceded were reserved to the
Indians by such treaties as effectually as if the treaties had specifically
designated such lands as reservations for the Indians. Pursuant to
these treaties the Uited States established Iindias agencies for them,
and treated the lands in all respects as Indian reservations.
* The Chippewas of Red Lake since 1849 have been under the control
of an Indiaii agent, and have been treated by officials of the govern.
inent at all times as reservation Indians. The Department for years
before March 12, 1860, treated these lands as the Red Lake reservation,
and Congress very frequently so designated them in appropriation acts.

Thus it will be seen, that for years prior to the act of March 12, 1860,
the lands of Red Lake were distinctly bounded; the lands were treated
as reserved Indian lands; the Indians were treated as reservation
Indians, and all done pursuant to treaties with said Indians.

In the sixth article of the treaty with the Red Lake Chippewas, rati-
fled May 5, 1861, these lands are referred to as a reservation, and the
President was required to appoint a board of visitors for te reserva-
tion. This treaty did not create a reservation for the Indians, but
treated it as an existing reservation under the authority of' law.

I therefore agree with your office decision that the lands had been
reserved for the-Indians pursuant to a law enacted prior to the swamp
land grant to the State of Minnesota, and that none of said lands
passed to that State under said grant.

The application of the State of Minnesota to have patented to her
these lands, under the act of 1860, supra, can well be denied on another
ground. These lands were originally Indian lands, to no part of which
the title had been extinguished. The lands were open to settlement
under an agreement made pursuant to an act of Congress approved
January 14, 18S9 (25 Stat., 42). Said act authorized an agreement
with the Indians for the cession of these lands, expressly providing
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that the agricultural lands shall be disposed of to homestead settlers
at a price therein fixed, and that the timber lands shall be sold at an
appraised value, and that the money arising from homestead entries
and the sale of what is known as the timber lands, shall be placed in
the Treasury of the United States to the credit of the Chippewa Indi-
ans in the State of Minnesota, as a permanent fund.

It may well be doubted if the opening of these lands for settlement
and the offering of them for sale, as provided for in said act of Con-
gress, placed them in the category of public lands in the sense in
which that term is ordinarily used. They did not become public
lands of the United States in any sense except for disposition in the
manner pointed out by the act of Congress and agreed to by the Indians,
and the United States, as trustees for the Indians, declared them to be
public lands for the purpose of carrying out the consent of the Indians
to dispose of them. This point is further strengthened by a considera-
tion of the fact that after Congress provided, in section 4 of said act,
for the appraisement and sale of the pine lands, it declares, i the last
paragraph of that section, that:

All other lands aquired from said Indians on sid reservations, other than pine
lands, are for the purposes of this act termed "agricultural lands."

Thus making an express declaration, as to the character of said
lands, to be accepted by this Department as its guide in disposing of
the same.

It cannot be doubted that Congress might have authorized the
Indians to dispose of the agricultural lands to such persons as might
come in and settle upon then, and to sell the timber lands to such per
sons as might wish to buy, and the settlers and purchasers would
thereby acquire a perfect title to said lands; that is, the ultimate fee
that the United States claimed, and the right of occupancy-the title-
of the Indians. The disposition of the lands under the act of Con-
gress of' 1889, sura, seems to be in nowise different in effeet from the
disposition above suggested, for the United States consents that the
Indians may have the full benefit of these lands; that is, the ultimate
fee as well as the right of occupancy.
I Congress was aware of the status of these lands; their ownership
by the Indians, the history of the Indians, and their occupancy of said
lands, and I cannot believe that it was the intention of Congress to
extinguish the Indian title so as to make them public lands in the
sense that they might be taken for any other purpose than that speci-
fied in the act.
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RAILROAD LANDS-REREARING-SOLDIERS' DECLARATORY
STATEMENT.

CULLOX1 v. H ELMtR ET AL.

The preferred right to make a homestead entry of forfeited railroad lands is con-
ferred by section 2, act of September 29, 1890, upon settlers in good faith on
such lands at the date of the passage of said act.

In case of a rehearing ordered by the Department the evidcen ce should be confined
to the issue as defined in the departmental order.

A soldier's declaratory statement received through the mail should not be allowed
The case of Wickstrom v. Calkins et al., 20 L. D., 459, overruled.

Acting Secretary Reynolds to the Commissioner of the General Land OQffice,
(J. I. HI.) Mfarch 27, 1896. (J. L.)

This case involves the west half of the NE. and the east half of the
NW 1 of section 13, T. 48 ., R. 9 W., Ashland land district, Wisconsin.

Said tract was within the limits of the grant to the Wisconsin Central
Railroad Company, under the act of May 5, 1864, and was frfeited to
the United States and restored to the public domain by the act of
September 29, 1890 (26 Stat., 496), and was thrown open to entry at the
local land office on February 23, 1891.

On sid day, February 23, 1891, the local officers received by mail
three papers purporting to be Clement C. Williams's soldier's declara-
tory statement for the NE. I of said section 13, selected by Owen A.
Bryant as agent of said Williams.

On the next day, February 24, 1891, Charles lelmer made homestead
entry No. 2196 of the NW. of section 13.

On. the same day, February 24, 1891, Miareus B. Cullom filed his
application (with tender of fees etc.) to make homestead entry of the
W. 4 of the NE. and the E. of the NW. - of said section 13;
alleging:

That I settled and established a residence on the land described in my application
herewith, on the 5th day of September 1888, which I have maintained ever since;
and I now claii a preference right to make said entry under the second section of
the act of Congress of September 29, 1890, under which said land is opened to entry.

TIhe local officers rejected said application by a letter to Cullom in
the following words

ASHLAND, VIS., Febriary 24, 1891.

SIR: Your homestead application to enter the W. J of the NE. I and the E. ~- of
the NW. of section 13, T. 8 N., R. 9 W., is hereby rejected by us for the reason,
that said lands have been entered by soldier's declaratory statement Ao. 77 of Clement
C. Williams, and homestead entry No. 2166 of Charles Helmer; and you are hereby
notified that yo have thirty days from date of this notice in which to apply for a
hearing to determine your rights to said land.

Two days afterward, on February 26, 1891, Cullom filed his affidavit
of contest against Williams and Helmer and therein alleged:

That this contestant on the first of September 1888, established a residence on the
land embraced in said entry of said defendant Helmer, and the filing of said defend-
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ant Williams; and has maintained the same in good faith ever since that date; and
that his improvements on said land are reasonably worth $350: That on February
24,1891, this contestant offered his homestead application for said land at the United
States Land Office at Ashland, Wisconsin, nuder the 2nd section of an act of Con-
gress approved September 29, 1890, and section 2289 of the Revised Statutes of the
United States; which said application was rejected becanse said land -was appropri-
ated by the entry of said defendant Helmer, and the filing of said defendant Wil-
liams: That neither of said defendants, lHelmer or Williams, has ever settled on
said land or ade any improvements thereon; and the entry of the said Helmer, and
the filing of the said Williams, are i conflict with the preferred right of this con-
testant t make a homestead entry thereon under the acts of Congress aforesaid.

After hearing, at which all the parties were present, the register G.

W. Carrington, and the receiver . C. Heydlatiff, jointly found for the

contestant, and recommended that Williams's filing and Helmer's entry

should be canceled.

Williams and elmer both appealed. On January 16, 1892, your

office affirned the decision of the local officers; and Williams and Hel-
mer appealed to this Department.

While the appeal was pending here, Henry Brace, a special agent of
your office, under instructions dated March 17, 1892, made a report to

your office in which he recommended that Cullom's application to make

homestead entry be rejected.

On November 29. 1892. this Department, after expressing the opin-

ion that your office decision was justified by the record, referred to

said special agent's report, and thereupon ordered a new bearing

between the parties, at which the government should be represented

by a special agent. A motion for a review of said decision was over-
ruled on March 2, 1893; and the purpose and scope of the rehearing

were distinctly stated.

The new hearing began May 10, and ended June 2, 1893. On June

24, 1893, the local officers (H. L. Besse register and R. C. Heydlauff,
receiver) found for the defendants; and recommended that Cullom's

contest be dismissed, and that Helmer's entry and Williams's filing be
held intact.

These two officers (Besse and Heydlauff) were shortly afterwards

removed from office by the President upon the recommendation of the

Commissioner of the General Land. Office "for corruption and fraud in
their official duties;" and G. E. Kuntz and Clarence Dennis were

appointed to succeed them.

On July 20, 1893, Cullom filed with the new local officers a motion for

a rehearing of the decision of Jne 24, 1893, and sundry affidavits in

support thereof. On October 11, 18)3, said motion was sustained, the

decision of Jane 24, 1893 was vacated and set aside, and another bear-

ing was rdered, which took place on December 18, 1893. And on

March 10, 1894 the local officers (G. E. Kuntz, register and Clarence
Dennis, receiver) found for the contestant, and recounnended that Hel-

mer's entry be canceled as to the E. - of the NW. 1 of section 13, that
Williams's filing be canceled as to the W. t of the NE. - of section 13,.
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and that Cullom's application to make homestead entry of said tracts
be allowed.

From said decision Williams and Helmer appealed. And ol Mvay 19,
1891 your office reversed the decision appealed from, and disnissed
CullG's contest.

Cullom's appeal from your office decision brings the whole case before
this Department for final adjudication.

The testimony (which covers nearly six hundred pages of type-written
foolscap paper), by a clear and palpable preponderance proves the fol-
lowing facts:

In the year 1888, Marcus B. Cullom was thirty three years old, had
been a dentist for twelve or thirteen years, and was then practicing his
profession in partnership with one of his brotlhers, in St. Paul, Minne-
sota, where he resiled. His father and mother, two brothers and two
sisters had died of diseases of the lungs. He also was attacked with
the congenital malady and had heimorrhages. His physicians told him
that he coull prolong his life, only by living in the open air; and
especially recommended him to go into the pite woods. Whereupoll he
sold to his partner his interest in and tile good will of the dental busi-
ness, broke up his home and abandoned his residence in St. Paul; and
in the month of May, 1888, went into the pine forest of Wisconsin to find
a homestead and establish a home. It was part of the consideration of
the bargain and sale aforesaid, that his brother should be permitted to
continue the dental business under the old name, and that he (Marcus),
should give the business such supervision as time and health and
habitual absence might permit, and that his brother would pay hin the
sum of twenty five dollars per month therefor.

On Jly 2, 1888, Marcus B. Cullom selected the tract of one hundred
and sixty acres which he now claims as his homestead, and made his
settlement thereon. With the help of euployes, he ran the lines, eut
logs and laid the foundation of his house, and marked the site of the
house, and corners of the land, and places where trails crossed the lines,
with boards and blazed trees, on which he wrote distinct]y his name, a
description of his claim, and the date of his settlement; and he then
and there told friends and neighbors present, that he took said tract as
his homestead and place of residence. He remained during the sum-
mer, doing such slashing, clearing and seeding as his health and
strength would permit. In the fall of the year, with the help of four
other men, he built his house about fourteen feet square, six or seven
feet high, with scoop roof and puncheon floor, with door and window
and glazed sky-light. When winter came with deep-snow and low tem-
peratnres, lie visited his brother in St. Paul, and did such work as
caine to hand, especially gold work in which he was proficient. In the
spring of 1889, he returned to his home in the pines, and spent the sum-
mer there, slashing and clearing and planting, opening a road and trails
and improving his house. During that year, his brother established in
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Duluth, a branch of his dental business in charge of Dr. S. R. Holden,
a practical dentist, to be conducted under the old frm name, with such
supervision as Alnrcus might be able to give on occasional visits from
his home in the pines, about foity miles distant by railroad. When
winter came again he went to Duluth, and spent considerable time,
doing dental work occasionally, sleeping generally in his brother's den-
tal offices, and getting his meals at hotels au restaurants. .)uring the
winter of 1889-90, he frequently returned to his home, which he had
left in charge of a neighbor, whom be supplied with provisions. In the
spring of 1890, he returned to his homestead; and after that time, (with
the exception of a week. spent in St. Paul and Minneapolis about the
fourth of July, a week spent in a hospital at Dulhth, andla week or ten
days about Christmas time spent in St. Paul and Minneapolis), he
remained constantly on the land until July, 1891. On September 29,
1890, he was au " actual settler in good faith " present in person o the
land in contest; and he was such settler in February 1891., when he
filed his application to make entry and initiated his contest at the Ash-
land land office; and alsu in May, 1891, when the first hearing of this
case was had there.

During the years 1888, 189, and 1890, Dr. Cullom frequently visited
his neighbors, and they visited him, exchanging hospitalities. He was
known and recognized by them all, as a bona fide settler and actual
resident, sharing and promoting their common interests. In January
1889, they sent him and Mr. Rohrer (an educated lawyer who had set-
tled in the neighborhood), to Washington, D. C., to get information, and
to promote the restoration of the lands to the public domain, and to
secure protection. of the settlers.

There can be no doubt that the first decision of the local officers and
that of your office confirmiig the same, were clearly right. Cullom
was granted by the second section of the act of September 29, 1890, a
preference right to make homestead entry of the land in contest. And
nothing has been developed in the subsequent proceedings to forfeit or
impair that right.

The rehearing ordered by this Department on November 29, 1892,
was strictly limited by the departmental decision of March 2, 1893, to
the determination of the only issue in the case, towit: Whether Cullom
was or was not on September 29, 1890, an actual settler in good faith.
Secretary Noble said: "It simply institutes inquiry as to wbetlier he
was a settler; and if he was, his right will not be defeated." All testi-
mony taken upon the rehearing not relevant to this simple, single issue,
must be disregarded.

The report of Special Agent, Henry. Brace, was not justified by the
affidavits filed with it, and it is not legal evidence in this case. He
was examined as a witness at the rehearing. It appeared that he had
procured for his son employment as a clerk with the corrupt register
and receiver aforesaid, and that be was himself on intimate terms with
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them. His cross-examination, and the contradicting testimony of other
witnesses, discredited his testimony and his report.

The findings of Register Besse and Receiver Heydlauff, were palpa-
bly contrary to the evidence in the record before them. Register Kuntz
and Receiver Dennis, were clearly right in setting aside their decision
an(l awarding a rehearing. They called the attention of Special Agent
F. W. Worden to Cullom's application for a rehearing, and told him
that they were considering the propriety of granting it. And by letter
of Augast 31, 1893, Worden notified your office thereof, and protested
against it.

The order granting the rehearing was malsde on October 11., 1893.
Oal Decem)er 1S, 1893, the (lay set for. the rehearing, Williams and
Helmer, both appeared by their attorneys, and filed motions to " dis-
miss the rehearing"; and protested against the introduction of ally
evidence, and against the rehearing. Said motions and- protests being
over-rTlled, the attorneys left, and Cullom proceeded with his witnesses.

Williains and Helmer had due notice of said rehearing; and they
have not complained that Special Agent Worden was not notified of
the time and place set therefor. This onission may be waived by the
government which was represented at the hearing by the local officers.

It appears that on the second day of December 1891, Cullom was in
Washington City, looking after his case which was pending in your
office on appeal. On that doy, i order to speed the cause, he filed an
affidavit in which he stated that:

In September 1891 while the forest fires were raging in northern Wisconsin,
Helmer set fires running on my claim, burning down, deadening, or- damaging all
of my valnable timber. Such damaged timber threatens to be a total loss niless

properly cared for.

The testimony shows that Cullom had reason to believe and did
believe, that all the statements contained in said affidavit were true,
and said statements have not been successfully contradicted. But
whether true, or untrue or exaggerated, they are wholly irrelevant to
the issue in this case.

Your office erred (1) in holding that "it was entirely competent at
the hearing ordered by the departmental decision of November 29,
1892, to inquire into the matter of his residence on the land since the
initiation of this contest;" (2) in iding that Cullom "was not an
actual'resident ol the land since July, 18911"; and (3) in deciding that
"Cullom's prior right at the date of the initiation of his contest, was
forfeited by his absence froia the land."

The testimony by a clear and palpable preponderance proves, that
ii July, 1891, after service of the appeals from the decision in his
favor, Cullom employed a neighbor whom lie furnished with provisions,
to stay on his homestead, take care of his property, keep up his culti-
vation, harvest his crops and receive the friends who might come to
see him. Cullom then went to Dulnth, to his brother's dental offices,
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sought and obtained professional employment, and made ad saved
money enough to pay his expenses to Washington, D. C., to attend to
his case before the General Land Office. During that visit to Duluth
he frequently returned to his homestead and spent short periods of
time. He event to Washington and stayed three months and procured
from the Coimmissioler an order malking his case " Special."I In Decem-
ber, 1891, he retnrned to his homestead. On January 16, 1892, the
Commissioner affirmed the decision in his favor, and his adversaries
appealed to the Secretary. ullom again visited D aluth, sought and
obtained professional employment, and made and saved money where
with to support himself, keep up cultivation and improvemients on. his
land, and defend his rights; still enploying a man to remain upon and
take care of his homestead, and frequently returning to his home, and
keeping up his intercourse with the neighbors. So wvell known was he
as an actual settler and resident in good faith, that in the year 1892 a
caucus of his friends and eighbors held in the town of I1n City,
invited him to become their candidate for the legislature of Wisconsin.
And Henry Brace, (who immediately after making his report aforesaid
resigned his office as special-agent, and went into business as a cruiser,
inspecting and estimating the value of timber lands and locating set-
tlers), offered to vote for him if he would consent to be a candidate.

It is proved, that after July, 1891, and until the day of the rehearing
in May, 1893, and since, Cullom did and has done everything that a
man in his condition and circumstances could be expected or required
to do, to defend and maintain his actual residence upon his homestead;
and that all-his absences from the land are satisfactorily accounted for.

In the case of Williams, his soldier's declaratory statement should
have been rejected, and should now be canceled, because it was sent
by mail. The tract was selected by an agent, but the application was
not accompanied by the power of attorney alleged to have been exe-
cuted by Williams. See letter of April 14,1874, (1 Copp's Land owner
20), Cireclar of April 13, 1892, (20 L. D., 7-10), and ex jparte Phillip
Casey (21 L. D., 551). In the case of Wickstrom v. Calkins, (20 L. D.,
459) the decision was erroneous, and it is hereby overruled.

In the case of Helmer it is proved that he had fall notice of Culloin's
settlement, improvements and residence, and of the boundaries of his
claim, several days before he made entry of pait thereof on February
24, 1891.

For the foregoing reasons your office ecision is hereby reversed
Williams's declaratory statement will be canceled as to the W. J of the
NE. , Helmer's entry will be canceled as to the E. i of the NW. 4, of.
section 13 aforesaid, and Cullom will be allowed to make homestead
entry of both of said tracts.
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RELINQUJISHMENT-REINSTATEEfNi'-I1NTERVENING CLAIM.

DAVISON v. ALTON ET AL.

An entryman who eecates a relinquishment and delivers the same to a creditor to
sectire the payment of a debt, is not entitled to reinstatement, where it appears
that said relinquishment was filed on account of the non-payment of the debt,
and the rights of third parties have intervened.

Acting Secretary Reynolds to the Commissioner of the General Land Offlce,
iMarch 7, .1896. (G. Z. R.)

Nannie J. Osborne has appealed from. your ffilce decision of Decem-
ber 10, 1894, which affirms the action of the register recommending
that her application for a reinstatement of her timber-culture entry, for
the S. of the NW. and the S. of the NE. , Sec. 23, T. 30 N., R 22
W.7 Valentine, Nebraska, be denied, and the application of Williamn M.
Davison to make homestead entry of the same land be allowed.

Mrs. Osborne made entry of said land August 9, 1881; on July 11,
or 12, 1889, she executed and delivered to Charles G. Alton, cashier of
the First National Bank of Ainsworth, Nebraska, a relinquishment of
her said entry. On March 1, 1890, about eight months after the relin-
quishment was executed, Alton filed the same in the local office, and

thereupon made timber-culture entry, No. 8234, for the land.
On December 1, 1892, William M. Davison initiated a contest against

Altonl's entry, alleging "failure to break or cause to be broken or
plowed five acres of said tract during the second year of entry," and
that "no trees are now growing -upon said tract, and that he has not
cured his laches."

Bearing was ordered for February 25, 1893. Upon the day so fixed,
Davison appeared and presented Alton's relinquishment, and made
application to make homestead entry of the land.

Mrs. Osborne also appeared, and applied for a reinstatement of her
entry alleging, among other things, that her relinquishment was ob-
tained by fraud, "and was never delivered by her to any one, but was
abstracted and stolen from her and filed in this office without her
knowledge or consent. She further alleged:

That sometime prior to March 1, 1890, she became indebted to the First National
Bank . . . that this affiant at that time had no means with which to pay said
indebtedness to said bank; that said bank officers were persistent in requiring imme-
diate payment of said indebtedness or that security be immediately given there-
for; that this affiant had no security to give, and that said bank officers required
affiant, as a show of good faith on affiant's part that the said indebtedness would be
paid by her, to furnish the said bank a relinquishment of her said timber culture
entry, at the same time pledging themselves each individually and as officers of said
bank that they would in Do way take advantage of said relinquishment, or se the
same to their own advantage, but would return the same to afflant intact . . .
that this affiant was not at that time indebted to the said Charles G. Alton, and
received no consideration whatever from said Charles G. Alton for said relinquish-
ment; that she placed said relinquishment in the First National Bank of Ainsworth
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for safe keeping. and afterwards wholly discharged her indebtedness to
said bank, and that the said Charles G. Alton extracted said relinquishment from
said bank without leave or license or authority from this afflant, and thereafter filed
the same in the land office, and made entry of the land, etc.

She asked for a hearing, etc., and that Davison's application be
rejected.

Hearing was ordered by your office letter "4H" of April 22, 1893.
-Upon this hearing the register and receiver by decision of March 23,
1894, held that Mrs. Osborne was in laches as against Davison, and
recommended that the proceedings had upon her motion be dismissed
and Davison's entry allowed.

Your office, by decision dated December 10, 1894, affirmed that action.
A further appeal brings the case here.

It appears that in the year 1887 the Farmers and Merchants Bank
of Ainsworth, Nebraska, of which F. B. Tiffany was president and
Charles G. Alton cashier, purchased of one Albright a promissory note
of about $3,000, signed by Nannie J. Osborne, Nannie M. Osborne, and
Ed. T. Cook. This note was renewed from time to time. Mrs. Osborne
at that time owned some property in the town of Ainsworth, consisting
of some town lots and an opera house; about July, 1889, she desired
to convert the opera house into a hotel in order to make the property
more salable, and she applied to the bank to get the money. Her
indebtedness to the bank at the time was about $4.000. At this time
the American Investment Company at Iomnnmetsburg, Iowa, had a mort-.
gage on some of Mrs. Osborne's property, and Judge Tiffany, the presi-
dent of the Ainsworth bank, by giving his bank's guarantee, induced
the Investment Company to furnish $4,500 for the purpose of making
the desired improvements. The back taxes and interest on the prop-
erty then amounted to about $1,000, and were paid oat of the new loan.
To induce te Ainsworth bank to guarantee the payment of the $4,500,
and as further security for the sum of about $4,000 which Mrs. Osborne
owed to said bank, Mrs. Osborne made a second conveyance, in the
nature of a mortgage, of her hotel property, including other lands and
lots, to the Ainsworth Bank; at the same time (about July 12, 1889,)
she executed the relinquishment of her timber culture entry, and as a
further security she delivered this relinquishment to the bank. It
appears to have been the purpose of all parties to secure a sale of the
hotel property, in order to pay the Investment Company the $4,500,
and have something left to apply on Mrs. Osborne's debt of $4,000 to
the Ainsworth Bank. At the time the loan from the -Investment Com-
pany was secured for Mrs. Osborne, and at the time she placed the
mortgage on her hotel and other property, she represented that there
were no other liens or incumbrances on the land. The officers of the
bank found a purchaser for the hotel property who was willing to pay
$5,000 for it; and being anxious to save themselves, went to Mrs.
Osborne and tried to get her to accept the offer; she refused, giving as
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one of the reasons that there was a judgment in the United. States dis-
trict court against her, which was a lien upon the property prior in
time to that made by her mortgage to the Ainsworth Bank. Judge
Tiffany, the president of the bank, thereupon investigated the question,
and found that Mrs. Osborne had in fact confessed judgment for about
$12,000 in favor of one McCall, some time before she exec uted the
mortgage to the bank. When this was discovered, Mr. Alton, the
cashier, immediately filed the relinquishment and entered the land.

The proof shows that this relinquishment was voluntarily given by
Mrs. Osborne, and that it was given to further secure the bank. The
proof further shows that Mrs. Osborne never paid the indebtedness
due the bank, nor did she pay the prior indebtedness secured by mort-
gages on her real estate and town property, and in May, 1890, suit was
commenced to foreclose certain mortgages, and the Ainsworth bank,
through its officers, as junior mortgagees, were made party defendant.

Mrs. Osborne made a sworn answer to the cross petition of the
Ainsworth bank, in which she says: ,The defendants allege that there
has been paid upon said indebtedness the sum of $4,000 in the follow-
ing manner, viz." Here she sets forth the fact of her having made
entry of the land, that she "assigned her interest in and to said above
described real estate to C. G. Alton . . . in trust to be held by
him as security for the payment of said indebtedness."1 True, she
alleges that the relinquishment was in violation of the agreement filed
in the land office, but she also, as above seen, claimed credit for it in
her cross-petition, in the sum of $4,000.

It appears that while Alton's entry was intact upon the records,
Davison rented the land, or a part of it, for the purpose of a slaughter
pen, he being a butcher. Davison swears he first went to Mdrs. Osborne
for the purpose of renting it, and was told by her that she did not then
own the land, but that it belonged to Alton; this Mrs. Osborne denies,
but it is a fact that Davison did rent the land from Alton, paid rent
therefor, and there is no testimony showing that Mrs. Osborne made
any objection thereto, or sought to assert her supposed rights by
demanding rental, but apparently acquiesced in the arrangement.

Again, there is nothing in the record showing that Mrs. Osborne
improved the land from and after her relinquislment, July, 1889; she
allowed three years and seven months to elapse before she made any
effort to assert her claim to the land. If she in fact never intended to
'elinquish the claim, she was in laches in prosecuting her rights or
complying with the law.

It must be confessed that she was unfortunate, if not reckless, in
her statements; in order to make a favorable showing in her motion to
intervene, she swore (1) that her relinquishment was obtained by fraud
and " was never delivered by her to anyone." Her subsequent admis-
sions show this was not true. (2) That the relinquishment was placed
in the bank for safe keeping, and that she afterwards wholly dis-
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charged her indebtedness to said bank." This was likewise untrue, for
it appears that the bank was never paid.

There is no testimony tending to show any collusion between Davison,
the present homestead applicant, and Alton, whose timber-culture
entry was contested by Davison. On the day fixed for the hearing on
that contest, Davison presented Alton's relinquishment. This relin-
quishment was in the hands of the receiver of the Ainsworth bank, and
was sold by the latter to Davison, who appears not to have known of
its existence until he day before the hearing.

Front the above facts, it is clear:
1. That Mrs; Osborne voluntarily relinquished her entry, and that

the same was placed in the bank to secure the payment of a debt.
2. That this relinquishment was not to be used, if she fulfilled her

contract and acted in good faith with the bank.
3. That she deceived the bank in representing that there were no

incumbrances or liens upon her real estate except those that appeared
in the mortgage records, when she knew that she had confessed judg-
ntent for a large suIn in the United States court, which would render
her subsequent incumbrances of little or no value.

These facts coming to the knowledge of Alton, who held her relin-
quishmenlt as security for her indebtedness, and was otherwise liable
as a bank officer for a large sum of money borrowed for her and guar-
anteed by the bank, justified him in using the relinquishment, and
entering the land as a partial recoupment for his losses, for Mrs.
Osborne's failure was then fully apparent, as she had forfeited all
claims for a return of her security.

Relinquishments of entries, while not encouraged by the govern-
ment, are often recognized, and money paid out for a relinquishment,
in o der to clear the records for an inti nding entryman, is often taken
as an element of good faith, and an evidence of good intention to
comply with the law.

The relinquishment in this case was given as au earnest of good
faith on the part of a creditor that a debt would be paid; if the debt
were paid in good faith, it was not to be used; if not paid, or if the
creditor failed to comply in good faith with her agreements and cov-
enants, it was to be used. The debtor failed in every respect, the
relinquishment was filed, and her entry canceled, and she afterwards
in a suit in chancery prayed credit for the full value of the land.

She is completely estopped from asking a reinstatement of her entry.
The rights of a third party intervened after more than three years had
elapsed between her relinquishment and application for reinstatement.

For reasons above given, the decision appealed from must be, and it
is hereby, affirmed.

10332-VOL 22-226
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BETTS V. STUIAXER.

Motion for review of departmental decision of December 4, 1895, 21
L. D., 461, denied by Acting Secretary Reynolds, March 27, 1896.

SCHOOL INDEMNITY SELECTION-MINERAL RETURN.

STATE OF CALIFORNIA.

An application to select as school indemnity land returned as mineral cannot be
filed and allowed until after due notice of intention to make such application,
and the submission of affirmative proof as to the non-mineral character of the
land.

The " affirnative proof " thus required should be ample, and may consist of the affi-
davit of the applicant supported by the affidavits of two or more persons whose
acquaintance with the character of land is derived from a careful personal
exauiination of each ten acre tract thereof.

Acting Secretary Reynolds to the Commnissioner of the General Land Office,
March 27, 1896. (E. B. Jr.)

The land involved, as shown by the record, is NW. - Sec. 34, SW.4
SW. See. 27, SE. SE. See. 8, N. A NE. 1 SW. NW. L NW. SW.i

Sec. 33, NE. SE. I Sec. 32, W. 4 SW. See. 26, SE. 4 SE. i Sec. 27, and
N. - NE. 4- Sec. 34, all in T. 7 N. R. 13 E. M. D. M. Sacramento, Cali-
fornia land district, and all returned by the U. S. surveyor general as
mineral land.

On November 9, 1894, the State of California by its surveyor general
presented applications Nos. 2408, 2409 and 2410, for the above described
tracts as indemnity school selections, hich applications were rejected
by the local office on the ground that the land was not subject to such
selection " until the mineral return thereof is disproved at a hearing
held for that purpose." Upon appeal your office, March 6, 1895, sus-
tained the local office in its rejection of said applications, deciding that

The case is clearly within the rule contained in the last part of the first subdivi-
sion of paragraph 110 of the mining circular as amended July 2 (9), 1894, 19 L. D. 21,
and that had the said rule been followed, and had there been filed "no allegations"
that the land is mineral in character, the selections if otherwise regular might have
been approved without a hearing.

The State appeals from the decision of your office assigning error as
follows:

I. It was error to refuse to accept the said indemnity selections and thereupon
order a hearing to determine whether as a matter of fact said land was of the char-
acter returned by the U. S. surveyor general, or whether it was agricultural in
character.

II. It was error to hold that land returned as mineral by the U. S. surveyor gen-
eral is not subject to indemnity selection subject to adjudication as to its character.

l11. It was error to summarily reject the indemnity selections.
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In Mining Co. v. Consolidated Co. (102 U. S. 167) the supreme court,
construing the act of March 3 185:3, (10 Stat., 244) granting the six-
teenth and thirty sixth section of public lands in California to that
state for school purposes, with right of indemnity selection, held that
only agricultural lands could be taken by the state thereunder, mineral
lands being expressly excepted from the operation of the grant. See
also in the connection Mullen v. United States (118 U. S. 271). The
present case, therefore, under the instructions of July 9, 1894, (19 L. D.
21 and 23), the land having been returned as mineral, falls clearly, as
stated in the decision of your office, within the rule therein indicated,
which is as follows:

In case of application to enter, locate, or select such lands as agricultural, under
laws i vhich the submission of final proof after due publication and posting is not
required, notice thereof must first be given by publication for thirty days and post-
iug in the local office during the same period, and affirmative proof as to the charac-
ter of the land submitted. In the absence of allegations that the land is mi-eraT,,
and upon compliance with this requirement, the entry, location, or selection will be
allowed, if otherwise regular. (Mining Regulations, approved December 10, 1891,
page 36).

This rule it will be observed has reference to proceedings before the
local office, and concerns land the character of which has been fixed as
mineral by the return of the surveyor general. While this character
attaches to the land it is not subject to selection as school land nor
-nder any other than the mining laws. No application to select it as
school land can be received until its character is changed to agricul-
tural in the mlanner provideJ by the said rule. The notice required is
therefore a notice of intention to ipply for the land. When this has been
given in the manner pointed out and, for the time specified and the
affirmative proof submitted, then and not until then, and in the absence
of allegations that the land is mineral, the application may be filed,
and, if otherwise regular, allowed. The " affirmative proof lo under the
rule should be ample and may consist of the affidavit of the applicant
supported by the affidavits of two or more persons whose acquaintance
with the character of the land is derived from a careful personal exam-
ination of each ten acre tract thereof. The decision of your office is
affirmed in accordance with the interpretation herein given to the rule
upon which it is based.

HOMESTEAD ENTRY-HEnRS-ADMI INISTATOR-FNAL P1100F.

TRACY v. SCHOENAU.

In the completion of a homestead entry where the entryman and his widow are
dead, with adult and minor children surviving, the mode of procedure is deter-
mined by section 2291, R. S., and the adult, as well as the minor children, will
take thereunder.



40L()4 DECISIONS RELATING TO THE PUBLIC LANDS.

Where final homestead proof is submitted by one who is the administrator of the
estate of a deceased homesteader, and also heir of the decedent, such proof
-should be regarded as having been iade by said party in his capacity as heir,
and therefore authorized by law.

Acting Secretary Reynolds to the Commissioner of the General Land O ce,
(J. I. EL.) March 26, 1896. (E. M. R.)

This case involves the SE. 1-of Sec. 20, T. 34 N., R. 26 W., St. Cloud
land district, Minnesota.

The record shows that Henry Schoenan made homestead entry July
167 1885, for the above described tract, and that he died in the year

S7, leaving several children, two of whom were minors. His wife
died a short time prior to his death.

In the month of April, 1893, Harmon G. Tracy filed his affidavit of
contest alleging

that the said Henry Schoenan has wholly abandoned said tract; that he has
changed his residence therefrom for mnore than six months since making said entry;
that said tract is not settled upon and cultivated by said party as required by law;
that Hubert Schoenau, of Minneapolis, is the duly appointed administrator of the
esIate of the said deceased, etc.

Notice was issued and an attempt was made to have-personal service
upon Hubert Schoenau, a son of the deceased entryman, and the execu-
tor of the will of Henry Schoenau. Subsequently, it was ascertained
-that there was not sufficient time in which to make service, and the
notice was returned in order that a new date might be fixed.

Prior to this being done, Hubert Schoenau on June 15, 1893, gave
notice that he would offer final proof on August 8, following. The
notice recites as "executor of the last will and testament of Henry
Schoenau," but this recitation is not in the handwriting of Hubert
Schoenau, but apparently in that of the register of the land office.

At the time set, Tracy appeared with his witnesses and protested
against the acceptance of the proof, and on November 18, 1893, the
local officers rendered their decision wherein they recommended that
the protest be sustained, the final proof rejected and the entry canceled.
From this decision Hubert Schoenau appealed, and on November 27,
1894, your office decision rejected the proof for the reason that it was
submitted by Schoenau as administrator, and was, therefore invalid,
and the local officers were directed to notify Tracy that he would be
allowed sixty days in which to serve notice of contest on the heirs of
Henry Schoenau, deceased, and proceed anew with the contest, and
that if he should fail within that time to take such action they were
further directed to notify the heirs of Henry Schoenau that they would
be given thirty days in which to show cause why the entry should not
be canceled for expiration of the statutory period.

Appeal by Hubert Schoenau brings the case to the Department.
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Section 2291 of the Revised Statutes, which follows those sections
providing for homestead entries, provides:

No certificate, however, shall be given, or patent issued therefor, until the expira-
tion of five years from the date of such entry; and if at the expiration of such time,
or at any time within two years thereafter, the person making such entry, or if he
be dead, his widow, or in case of her death, his heirs or devisee; or in case of a
widow making such entry, her heirs or devisee, in case of her death, proves by two.
credible witnesses that he, she, or they have resided pon or cltivated the same
for the term of five years immediately succeeding the time of filing the affidavit, and
makes affidavit that no part of such land has been alienated except as provided in
section twenty-two hundred and eighty-eight, and that e, she, or they will bear
true allegiance to the government of the United States; then in such case he, she, or
they, if at that time citizens of the United States shall be entitled to a patent as in
other cases provided by law.

The next section (2292) is as follows:

In case of the death of both father and mother, leaving an infant child, or children
under twenty-one years of age, the right and fee shall inure to the benefit of such
infant child or children; and the executor, administrator, or guardian, may, at any
time within two years after the death of the surviving parent, and in accordance
with the laws of the State in which such children, for the time being, have their
domicile, sell the land for the benefit of such infants, but for no other purpose; and
the purchaser shall acquire the absolute title by the purchase, and be entitled to a
patent from the United States on the payment of the office fees and sum of money
above specified.

The two sections have been thus fully set out, as upon a construction
of them depends the right of the parties. It will be noticed that sec-
tion 2291, provides, in the event of the death of the entryman, that his
widow, or in case of her death, the heirs or devisee, might frake proof.

Section 2292 refers to a case where both parents are dead and leave
minor children.

The case at bar is one where both parents are dead, leaving both
adult and minor heirs.

It is one of the contentions of the appellant that under the last
section quoted, the land involved inured to the. benefit of the minor
children. If there were no construction of the sections by recognized,
authority, the question would be difficult of answer, but it is met fully
in the decision of the supreme court in the case of Bernier v. Bernier
(147 U. S., 242), where it was held, inter alia,

Section 2292 of the Revised Statutes was only intended to give to infant children
the benefit of the homestead entry, and to relieve them, because of their infancy,
from the necessity of proving the conditions required when there are only adults, or
adults and minors mentioned in 2291, and to allow a sale of the land within a pre-
scribed period for their benefit.

Mr. Justice Field in delivering the opinion of the court says, page
246:

Section 2291 provides that the certificate and patent in case of the death of father
and mother, shall, upon the proofs required being made, be issued to the heirs of the
deceased party making the entry, a provision which embraces children that are
minors, as well as adults.
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Section 2292, in providing only for minor heirs, mast be construed, not as repeal-
ing the provisions of section 2291, but as in harmony with them and as only intended
to give the fee of the land to the minor children exclusively, when there are no other
heirs.

And again, "If there are adults as well as minor heirs" which is the
case in the cause at bar,

the conditions under which such claim will be perfected and patent issued are dif-
ferent from the conditions required where there are only minor heirs and both par-
ents are deceased. In the one the proof is to extend to that of residence upon the
property, or its cultivation for the tern of five years, and show that no part of the
land has been alienated except in the instances specified, and the applicant's citizen-
ship and loyalty to the government of the United States; but in the other case,
Where there are no adult heirs and only minor heirs and both parents are deceased,
the requirements exacted in the first case are omitted and a sale of the land within
two years after the death of the surviving parent is authorized for the benefit of the
infants.

That issue has therefore been determined and where there are both
adult and minor children and both parents are deceased, the rights of
the children and the mode of procedure is determined under section
2291, and not under 2292 of the Revised Statutes, and the adult as well
as minor children will take. Bernier v. Bernier, spra.

As has been set out, the decision appealed from held that the proof
submitted was made by Hubert Schoenau, as administrator, and not
heir-at-law, and you set out the following facts as showing in what
capacity the proof was made.

The record of this case shows that the notice of intention to make final proof was
given by Hnbert Schoenau, executor of the last will anti testament of Henry Schoe-
nau, deceased. The notice for publication recites that -ubert Shoenau, deceased,
had filed his notice of intention to make final proof. In his proof it is recited that
Hubert Schoenan, executor of the last will and testament of Henry Schoenau,
deceased, being called as a witness in his own behalf; testified as follows, etc.

Each witness is recited as being called in support of the homestead entry of Hubert
Schoenan, executor nf the last will and testament of Henry Schoenan, deceased.
Hubert Schoenan tenders his letters testamentary with his final proof. The appeal
is made by ubert Schoenan as admi,,istrator of the estate of Henry Shoenan,
deceased. A motion is on file to dismiss such appeal, a reply to whieh is also on file
in which Schoenan's attorney states the case as Harmon G. Tracy, protestant, v.
Hubert Sclhoenan, as administrator of the estate of Henry Schoenai, deceased.

I do not concar in the conclusion reached in the former judgment.
The facts set forth by your office decision are in great measure destroyed
as authority, by the statement that the record as made was made by
the local officers, and not by Hubert Schoenan, except in the instance
of the style of the appeal, which it is alleged was so styled i order to
harmonize with the record as then already made. This is a case where
a party clothed i different capacities does an act which in one capa-
city would be without force and effect, and if dlone in another capacity
would have a legal effect. When such facts exist, the courts will
apply the doctrine of ut es mayis valeat quam? pereat. The courts seek
to maintain and uphold all instruments submitted for construction.
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In Kelly v. Calhoun (95 U. S., 710), the court said, through Mr. Jus-

tlce Swayne, page 713:

It should-be the aim of courts, in cases like this, to preserve and not to destroy.
Sir Matthew Hale said they should be astute to find means to make such acts effec-
tual, according to the honest intent of the parties. Row . Tramnor, Willes, 682.

In Warner et al. v. Connecticut Mutual Life Insurance Company (109

U. S., 357), Mr. Justice Matthews, speaking for the court, said, page

368:

We can not doubt that Cyrenins Beers, in the agreement of February 24, 1894,
inteided to exert whatever power ad been conferred pou him by the will of -his
wife to continue in force the mortgage to the appe]lee, as an encumbrance upon her
estate, for the reason that it is upon that supposition alone that it can have its due
legal effect, at res miagis aleat quam pereat, and by force of the rules which we have
seen ought to govern in such cases, we hol that if the agreement, as made, is within
the scope of the power, it jijust be regarded as a valid execution of it.

What was the intent of Hubert Seboenau in making this proof?

Evidently, to comply with the law as he understood it, in order to

protect the heirs of the deceased entryman. If the proof submitted by

him be viewed simply from the standpoint that he made it as executor,

then, under Carlson's heirs (16 L. D., 556), it was a futile act, but if

made by him as heir-at-law, the proof, if in other respect showing com--

pliance with the homestead law, would protect the rights of the heirs.

Even if it were shown that the entries made in the record were so

made as the result of the directions of the appellant, still they Tnight

be held to be only descriptive or immaterial variations. Under the

broad rule laid down by the supreme court in the cases cited, I am led

to believe that it would be erroneous to ay down so technical a con-
struction. It is the duty of the court to seek to find grounds upon

which to sustain such actions as that now pending in the case at bar,

and not to take a technical view of them. The protestant cannot be

heard to object to the form of the proof. He can only urge its insuffi-
ciency, and that question is not now being considered.

The decision appealed from is reversed, and tbe case is returned to

you for such action upon the proof of Hubert Schoenau, as, after an
examination of it upon its merits, may seem just and proper to you in

view of the protest of Tracy, and the expressions herein contained.
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RAILROAD GRANT-SETTLEMENT IGIT-RESIDENCE.

HALLING V. CENTRAL PACIFIC R. R. CO.

A claim that land is exceptel from the grant to the Ce tral Pacific on account of
adverse occupancy can not be recognized, if it does not appear that residence
was established prior to the time when the grant became effective.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
Ml1arch 27, 1896. (E. M. It.)

This case involves the SW. -1 of Sec. 35, T. 11 N., R. 3 W., Salt Lake
City land district, Utah.

The record shows that in May, 1892, John Halling iaade homestead
application for the above described tract. The application was accom-
panied by a corroborated affidavit alleging in substance that he went
upon the land in 1866, with the intention of appropriating it for his own
use, as a home; that he plowed that year the entire surface of that sec-
tion and put it in crop; that in 1868 he built a corral, and in 1869 he
built a dwelling house upon the land, which he occupied as a residence;
that he has cultivated the land, or a portion thereof, ever since 1866.

Upon this, your office ordered a hearing to determine the status of
the land on October 20, 1868, the date of the definite location of the line
of the Central Pacific railway company. Hearing was consequently
had in the fall of 1892 and the local officers rendered their decision
holding that on October 20, 1868, the plaintiff Was a qualified applicant
by reason of having filed his declaration of intention to become a citi-
zen and that he was at that time a settler upon the land, and recom-
mended the allowance of Halling's homestead application.

Upon a ppeal by the company on February 12, 1894, your office
affirmed the action of the local officers. A motion for review having
been filed on February 2, 1895, your office reversed its former action
and rejected the application of alling; from which action falling
appealed to the Department.

Your office decision states that your records show that on May 14,
1869, one Lars Christiansen filed declaratory statement for the tract in
question, alleging settlement thereon on May 4, 1869; that the railroad
company contested this filing, and that notice issued by registered mail
August22, 18Ž5, to Lars Christiansen, which was never delivered.
*At the time appointed .for a hearing December 26, 1885, no appearance

was made by Christiansen and the case was continued until January 15,
1886, when Christiansen being absent the evidence of one Lee and
Ousley was submitted in evidence. This record being transmitted to
your office on March 17, 1888, Christiansen's filing was canceled and on
April 8, 1888, the companmy listed the land.

The examination of the evidence in this case shows that prior to the
attachment of the company's rights by reason of its definite location
on October 20, 1858, and during the years 1866, 1867 and 1868, the
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appellant was in possession of all of that portion of the land involvedr
cultivated it and raised crops thereon, but it does not appear that he
ever established residence thereon prior to October 20, 1868, or for that
matter, at any period since that time. Whenever he slept ol the land
prior to the filing of the map of definite location, it was in a wagon, and
while it appears that a house was built by himself and Christiansen in
18697 it does not appear that there was ever any furniture in it or that'
he ever resided in it, or that le ever claimed a home other than that at
Brigham City, twelve miles away.

The question therefore presented for solution is whether such octt-

pation, cultivation and iprovemnts in the absence of residence, would
serve to except the land fronm the operation of the grant in behalf of
the Central Pacific railway company.

The act of July 1, 1862, in behalf of said comnpany, granted certain.
lands to aid in the construction of a railroad and telegraph line from
the Missouri river to the Pacific ocean, the third section of which act
excepts from the grant. lands to which a pre-emption or homestead
claim may haveattached at the time said road was definitely fixed. It
does not appear that mere occupancy would be sufficient to cause this
exception. No rights can be acquired under either the pre-emption or
homestead laws by mere occupation or cultivation; residence is essen-
tial in both, and no residence having been shown in this case, prior to
the date of definite location of the Central Pacific railway, or- within
ninety days or a reasonable time thereafter, I am led to hold that your
office decision appealed from was not in error in rejecting the application
os John Halling to homestead this tract.

It being found that no residence was established by Halling prior to
the date upon which the rights of the road attached, it becomes unnec-
essary to pass upon the question of his qualification as a pre-emptor.

The declaratory statement of Christiansen alleging as it did settle-
ment subsequent to October 20, 1868, and having been canceled upon
a suit brought at the instance of the Central Pacific railway com-
pany, did not serve to except this land from the operation of the
grant. The decision appealed from is accordingly affirmed.

MINING CLAIM-PLACER LOCATION-DISCOVERY.

REINS V. MURRAY.

In the location of a placer claim on srveyed land it is not necessary to mark the-
boundaries of the claim on the ground..

The fact that land is returned as mineral does not obviate the necessity of a discov-
ery as the basis of a placer location.

Actiny Secretary Reynolds to the Cononissiover of the General Land Office,

M11arch 27, 1896. (P. J. C.)

The record in this case shows that James A. Murray and others
located, under the placer mining law, on November 6, 1879, the NW. i
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of the SW. I and the SW. W of the SW. i of Sec. 8, Tp. 3 N., li. 7 W.,
Alelena, Montana, land district. The approved township p]at was filed
June 27, 1677, and the tracts were also indicated on the plats as lots
3,4. and 5, because of the fact that two mining claims and mill-site had
been located thereon and patented.

On January 21, SS0, Marray, having meantime acquired the interests
of his co-locators, applied for patent for the tracts, describing them as
lots Nos. 3, 4, and 5, etc. During the period of publication several
protests and adverses were filed, upon some of which suits were insti-
tuted. These cut no figure, however, in this controversy.

On May 8, 1893, John P. Reins filed a corroborated protest, in which
it is alleged, among other things, that there was never any discovery
on said placer claim upon which to make a location; that there has
never been any mining improvements placed thereon by applicant;
that the annual assessment work since location has not been performed;
that the tracts are not placer mining land; and that there art several
lode claims located thereon. The protestant alleges that he discovered
a vein of quartz on said tracts April 13, 1893, which he located as the
Combination lode.

A hearing was ordered, the testimony taken before a notary public,
and on consideration the local officers decided that the placer claim
was invalid because it had not been staked and marked on the ground,
and recommended that the application for patent be rejected. On
appeal, your office, by letter of October 20, 1894; held that the location
by legal subdivisions was lawful, but decided that contestant had failed
to show that lodes existed within the placer claim at date of applica-
tion, or that the applicant had failed to comply with the law in the mat-
ter of expenditures. The protest was therefore dismissed.

A motion for review of this judgment was presented, and on consid-
eration it was held, by letter of February 11, 1895, that your forner
decision that a placer claim might be taken up by legal subdivisions,
,and did not have to be staked or marked on the ground, would be
adhered to. It was decided, however, on further examination, that.
there was no discovery of mineral upon which to locate the placer
claim, and for this reason the motion for review was sustained and the
former judgment revoked.

The case comes before the Department on the appeal of the applicant,
and the ruling on the two points mentioned, as well as others, is spec-
ified as erroneous.

Section 2324 of the Revised Statutes demands that "the location must
be distinctly marked on the ground so that its boundaries can be-read-
ily traced." This requirement is specially in reference to lode claims,
and its sole purpose is to define on the surface of the ground the terri-
tory claimed. In addition to this, a location certificate must be recorded,
which, among other things, shall contain "such a description of the
claim or claims located by reference to some natural object or permanent
monument as will identify the claim."
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Section 2329 of the Revised Statutes, in relation to the location of
placers, provides that they may be located and patented
under like circnstances and conditions, and upon similar proceedings, as are pro-
vided for vein or lode claims; but where the lands have been previously surveyed
by the United States, the entry in its exterior limits shall conform to the legal
subdivisious of the public lands.

The "like circumstances and conditions" referred to in this section
elearly apply only to discovery, location, and, where the location is
made on unsurveyed lands, marking the boundaries of the same as of a
lode claim, and for the same liuprose, as defined above. It does not,
In my judgment, mean. that when the placer is located on surveyed
lands, it is necessary to mark tie boundaries. There is no purpose that
can be subserved by so doing. The public surveys are as permanent
and fixed as anything can be in that line, and any fractional part of a
section can be readily found and its boundaries ascertained by that
method for all time to come, and is necessarily more stable and enduring
than marking it by perishable or destructible stakes or monuments.

By section 2330 "legal subdivisions of forty acres may be subdi-
vided into ten acre tracts," and section 2331 provides that, where the
placer claims "conform to legal subdivisions, no frther survey or
plat shall be required." It seems to me, therefore, that it is clearly
the intention of the statute that the 'location of placer claims by legal
subdivisions makes the marking of the boundaries an idle ceremony
that is not contemplated by the law.

In the finding of your office that there was no discovery of mineral
on which to make the placer location, I concur. The testimony of the
applicant himself is conclusive on this.point. He says: "I located the
ground in 1879; 1 located it by legal subdivisions, or fractions thereof,
and therefore it vas not even necessary to make a discovery, the
ground having been returned as mineral laid."' The fact that land is
returned as mineral by the surveyorgeneral does not in any event
avoid the necessity of a discovery of miineral, and any location made
without a discovery as required by statute is void. It may be said, in
addition, that the applicant also admits that no annual work was done
by; or for hin, on the premises from the date of location to the year
1892. It is also shown that there has never been any discovery at any
time of a placer mine on the ground, and that it never has been worked
for a placer deposit.

In view of' this it is not deemed necessary to discuss any other ques-
tions suggested by the appeal, as on this ground the application must
be canceled,

Your office judgment of February 11, 1895, is, therefore, affirmed.
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DESERT LAND ENTRIY-COMPACTNESS-CHARACTER O LAND.

WILLIAM H. WHEELER.

In determining whether a desert entry comes within the requirements as to compact-
ness the topography of the adjacent tracts, and the unsuitability thereof for
purposes of agriculture, may be taken into consideration.

A natural growth of timber occupying a narrow non-irrigable ridge that ibrms a
small part of a tract embraced within a desert entry Will not be held to defeat
the entry as improperly allowed for lands not subject to such appropriation.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
]arch 28, 1896. (W. Al. 13.)

On December 16, 1892, William H. Wheeler made desert land entry

for the E. of the SE -4; the E. Wof the NE. 4; the NW. of the NE. i,
Sec. 36, and the S. t of the SE. 1, of Sec. 2.5, T. 46 N., R. 14 W., and also

the unsurveyed N W. i of the NW. 1 of Sec. 31, T. 46 N., R. 13 W., N. M.

P. M., Montrose land district, Colorado, which appears not to be in a

compact body.

With regard to the question of compactness-in your office letter of
November 7, 1894, to the local officers-you say:

Inform the claimant that he must show cause, in the form of an affidavit, why he
should not amend his entry; that his entry cannot be allowed to stand in its present
form, unless he can furnish the clearest proof that it is compact according to the
regulations of the Department from time to time,

To meet such reouiremeut the claimant in due time forwarded his

own affidavit corroborated by two witnesses, wherein it was stated that:

The said described land lies between the hills bordering on the Rio San Miguel
river on the north and the canon, or draw, on the south, that he made the entry as
compact as the nature of the land would permit for the reason that the adjacent
tracts are in rocky, mountainous, and timbered ground, not susceptible of irrigation,
hence he was obliged to make the entry in its present form.

In your office decision of February 5,.1895, wherein Wheeler's said
entry is more fully considered and discussed, it is stated, among other

things, that the field notes in your office seem to bear out, for the most
part, the statement nade by the claimant in his affidavit; but that they
show that the land is rough and mouataiiions between sections 25 and
36, T. 46 N., R. 14 W., and covered with heavy pine, soil being third
rate; and also that the land between section 36, T. 46 N., A. 14 W., and
section 31 T. 46 N., R. 13 W., is high and mountainous, heavily ti.m-
bered, soil third rate.

It appears further that the plats do not show any stream running

through or near the lands covered by the entry.
The tract in question contains 320 acres and is one and one quarter

miles in length, from north to south, and three quarters of a mile wide

at the point of greatest breadth, from east to west, being one quarter

of a mile at point of narrowest breadth.
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The decision of your office of date November 7, 1894, was reaffirmed
by a more recent one of date February 5, 1895,-rendered subsequent
to the submission by Wheeler of what would seem to be satisfactory
proof with respect to the Compactness of the entry-wherein it was
again Ileld that the entry could not be allowed to remain ill its original
-shape; Wheeler being allowed sixty days within which to amend and
adjust his entry by relinquishment of some of the subdivisions now
claimed by him, and entry of others sufficient in number, with addition
of those retained from original or former entry, to make up the quan-
tity of land embraced i frmer filing, and of such relative position to
subdivisions not released, as to cause his entry to cover a compact
body of land.

From such action of your office Wheeler appealed here, alleging that
those subdivisions which lie contiguous or adjacent to those already
embraced in his entry-which if added thereto, by amendment or adjust-
ment of his said entry as would cause it to assume a compact form--are
mountainous and not susceptible of irrigation and cultivation, and con-.
tends that the adjacent subdivisions hereinhefore described as consti-
tuting the entry in its present form are-under existing conditions-of
such compactness as has received the approval and sanction of this
Department as is evidenced by its more recent decisions.

What may be considered compact is not specifically prescribed in the
desert land act, and one of the latest departmental decisions, in a case
in point with the one at bar with regard to the requirement under the
law as to the shape of a tract for which entry is made, and wherein that
question is discussed at length, is that of e parte Thomas Hunton (11
I. D., 27), it being therein held that:

It is inipractictbleto establish inflexibleriles which shall govern the shape or form
of an entry. Each case must depend upon the circumstances surrounding it, and
whether an entry should be regarded as sufficiently compact to answer the require-
ments of the law must depend largely upon the nature and location of the land,
its means and facilities for irrigation and the rights of adjacent and surrounding
entrymen.

The entry in the case under consideration, so far as conapactness,
shape, or form are concerned does not appear to be quite as irregular
or unsymmetrical as that involved in the case just cited; the tract cov-
ered by this last named entry contains 640 acres of land; lies partly in
three different sections; is one and three quarter miles in length, one
mile wide at point of greatest breadth, and one quarter mile at point of
narrowest breadth.

The entry made by Wheeler, as in the present case, cannot be con-
sidered any more objectionable-with respect to shape and compact-
ness-than that made by Hlunton, or that made by William Thompson,
as described in case reported in 8 L. D., 104, and those of a similar
character allowed in sonie other cases not necessary to be cited herein.

While the tract covered by claimant's entry may not be circum-
scribed or confined to its present existing form by adjacent entries, yet
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its boundaries were, as appears from the corroborated affidavit of
appellant, restricted by the subdivisions adjacent thereto being of a
rugged, mountainous character, no]i-iirigable, untillable, and conse-
quently unfit for purposes of agriculture. The stated condition and
character of such contiguous tracts-necessary to give to the tract
entered by appellant a square form, if added thereto-will be consid-
ered as fully sufficient to warrant their exclusion from his entry, and
to justify the allowance of the said entry in its original form.

In your office decision some stress is placed upon the fact, as evi-
denced by the field notes, that a natural growth of trees or timber was
found to exist upon a small portion of the tract embraced in appellant's
entry, which circumstance you conclude would tend to exclude the
entire tract in question from the class of entries denominated as desert.
land by virtue of restriction contained i the fourth rule or requirement
of circular of the General Land Office of 1892, page 30, which pre-
scribes that: "Lands containing sufficient moisture to produce a
natural growth of trees are not to be classed as desert land."

The ield notes show that the timber on said tract was found uon a
broken, mountainous ridge occupying the dividing line between-certain
subdivisions-as hereinbefore described- on the extreme northern por-
tion of the tract, but it is not claimed or anywhere shown that there is
a natural growth of trees upon any portion of the main body of the
land, covered by the entry, which lies far below the mountainous land
forming a part thereof, and which only is susceptible of irrigation
and which in fact has already, as it would appear, been irrigated at
considerable expense to appellant.

It sometimes happens in desert laud districts in the State of Colorado
that timber and smaller trees are found growing upon rocky mountain-
ous lands, while the lower lands forming the plain below, in close prox-
imity thereto, will not produce a vegetable growth, or agricultural
products ot any kind in paying quantities, without irrigation. It also
happens in some instances that while upon such rocky, broken mnoun-
tainous lands a natural growth of timber is found, still it is also true
that when land of said character is denuded of such growth thereon
that it does not possess sufficient moisture to yield garden or field
pro(ucts of any description by or through any process of cultivation;:
and lands of such rocky and broken character cannot be irrigated by
reason of their elevation.

X It having been the evident object and purpose of the desert land act
to authorize and permit desert land entry to be made of lands which
could not be cultivated successfully, nor made profitable for agricultu-
ral or other purposes without irrigation, the fact that an inconsiderable
portion of the area thereof is made up of non-irrigable mountainous
land of the character above described, will not be deemed sufficient to
except the tract filed upon from desert land entry, especially when the
land so. excluded from entry is only susceptible of successful cultiva-
tion, or profitable use, through or by actual irrigation,
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For the foregoing reasons your office decision disallowing the entry
in question upon the grounds therein stated is hereby reversed.

It appears from the record that there is no adverse claimant to the
land involved. and further that the claimant has submitted proof and
made payment on his said entry for the third and last year, and the
papers transmitted by your office letter "G" of May 13, 1895, are here-
with returned for appropriate action in the case.

SECOND CONTEST-HEIRS OF I-lOMESTEADER-RELINQ-IUSI{IMVIENT.

AGNEW . MORTON ET AL.

A second contest will not be allowed on an issue involved in the first and finally set-
tled therein.

A contest will not lie against an entry that is canceled of record prior to the iitia-
tion of the adverse proceeding.

The only person entitled to call in qestion the legality of a relinquishment of a
homestead entry executed by an heir of the entryinan, are such other heirs of
the deceased as may be qualified to consunmate the entry..

The validity of a subsequent entry of the land so released will not be questioned, so
far as the status of the land at the date of the entry is concerned, where such
relinquishment is shown, primefacie, to have been executed by the only qualified
heir, and the statutory life of the entry thus relinquished has expired.

Acting Secretary Reynolds to the Commissioner of the General Land Offce,
March 28, 1896. (W. M. W.)

The case of Jesse B. Agnew v. Barney Morton and Michael Lally,
involving the NE. - of Sec. 34, T. 17 S., R. 25 B., Visalia, California,
land district, on the appeal-of said Agnew from your office decision of
January 8, 1895, has been considered.

On June 29, 1885, Barney Morton made homestead entry for the land
in question.

On December 12, 1887, said Agnew filed an affidavit of contest against
Morton's entry, charging abandonment, change of residence, etc., and
that Morton had died " leaving no heirs who are entitled to perfect said
entry."'

A hearing was had, and the case reached the Department through
successive appeals, and on September 2, 1891, it was decided adversely
to Agnew and iii favor of the heirs of Morton (see 13 L. D., 228); and
on review said decision was adhered to on February 19, 1892 (14 L. D.,
205).

On May 13, 1892, Bridget Lally filed a sworn statement in the local
land office stating that she is a sister of Barney Morton, who made
homestead entry, No. 3835, June 29, 1885, for the NE. ' of See. 34, T. 17
S., R. 25, Visalia, California, land district; that she is the nearest of
kin and sole heir of said Barney Morton, who died in the county of
Tulare, State of California, on or about the 21st of April, 1887;
that as the sole heir of said deceased and the nearest of kin thereof residing in the
United States, and being a citizen thereof, she does hereby grant, devise and relin-
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quish all her right, title and interest in and to the land described in receiver's
receipt No. 3835, an affidavit for the loss of which is hereto attached, to the govern-
ment of the United States. and asks that said homestead entry be canceled upon the
records of the United States land office at Visalia, California.

Thereupon the local officers, on the same day, canceled said entry,
and Michael Lally, the husband of Bridget Lally, inade homestead
-entry, No. 8495, for said land.

On the 1st day of August, 1892, Michael Lally file(l in the local land
office an affidavit setting forth,

that said Barney Morton is dead, and never was married; that he left no widow
or mhior orphan children surviving him at the time of his death, or any heir quali-
fied to claim said entry except the said Bridget Lally, etc.

Onl the 11th day of September, 1893, Jesse B. Agnew filed all affidavit
of contest against the canceled. homestead of Barney Morton and the
homestead entry of Michael Lally, charging:

That said land was settled upon by one Bernard Murtaugh, who has never applied
to enter the same for more than ninety days after his settlement;

That said Bernard Murtagh who has never applied to enter the same is dead;
That said Bernard Murtaugh left no heirs at law under the provisions of the law

of the State of California, who are qualified to succeed him in interest in this land
or to make final proof in his name.

That said Bernard Murtaugh was a native of Ireland and never declared his inten-
tions to become a citizen of the Uuited States nder the name of Bernard Murtauoh.

That the said homestead entry No. 3835 madel in the name of Barney Morton was
fraudulently relinquished by one Bridget ally claiming to be a sister of Barney
Morton and the solo heir;

That said relinquishment was filed in the U. S. Land Office at Visalia, California,
May 13th, 1892, and the entry of said Barney Morton was therefore unlawfully can-
celed of record; -

That said relinquishment is not a relinquishment of said entry but is only the
relinquishment of Bridget Lally to her right, title and interest to said entry, and
said entry was improperly canceled on such relinquishment.

That the purported relinquishment of Bridget Lally was fraudulent in the further
respect that if it was intended as a relinquishment of the claim of Barney Morton,
it was fraudulent and collusive, in that it was intended for the purpose of deceiving
the Land Department and of allowing her husband to enter the tract of land
embraced in Morton's homestead, thereby to deprive contestant Agnew of the rights
which should accrue to him by his prior contest.

That in the contest of Agnew v. Morton, reported in 13 L. D., 228, it is shown that
the Barney Morton named in said entry left surviving him a father and mother resid-
ing in Ireland, a sister (Bridget Curley) who resided in New York, and the children
of another deceased sister who lived in the city of New York, that therefore the
heirs of Barney Morton, named in said entry, have not relinquished said entry.

That homestead entry No. 8495 made for said land on May 13th, 1892, by Michael
Lally is fraudulent and irregular, and that said land is properly embraced in the
homestead entry No. 3835 of Barney Morton.

That said Michael Lally has no right to said land and is a trespasser thereon, and
working in collusion with the said Bridget Lally, his wife;

That the said tract of land was not settled upon and cultivated by the heirs of
Barney Morton as required by law;

That the heirs of said Barney Morton had wholly abandoned said land for more
than twelve months prior to the date of said relinquishment of Bridget Lally and
immediately prior hereto;
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That said tract is not settled upon and cultivated by said parties as required by
law;

That more than seven years have elapsed since the date of entry of said home-
stea(l entry No. 3835 of said Barney Morton;

That neither said Morton, nor any one in his behalf, not any heir at law, have
offered any proof on his said entry, and this the said contestant is ready to prove at
such time and place as may be named by the register and receiver for a hearing in
said case; and he therefore asks to be allowed to prove said allegations, and that
said homestead entries Nos. 3835 and 8495 may be declared canceled and forfeited to
the United States, he, the said contestant, paying the expenses of such hearing or
should accrue to contestant by reason of his former contest, and denying the right
of the Department to have canceled homestead entry No. 3835, and that if the said
entry No. 3835 has been properly canceled by the Departimenit then and in that case
contestant Agnew should have been notified thereof and notified of his prior right
to make homestead entry of the land therein embraced as provided by the act of
June 15, 1880.

The loeal officers denied a hearing on the following grounds:

Homestead entry $ 3835 of Barney Morton was canceled by relinquishment May
13, 1892, and no one but an heir of said Barney Morton can be heard as to the ille-
gality of said relinquishment, and, further, that the allegations do not allege aban-
donment nor failure on the part of Michael Lally to comply M ith the requirements
of the homestead law as to his homestead entry # 8495, covering said land, and
further, that the contest of Agnew . Morton (13 L. D., 228,) was dismissed and closed
prior to the cancellation of said homestead entry # 3835.

Agnew appealed, and on January 8, 1895, your office sustained the
local officers in denying a hearing on the affidavit of contest, and added:

Should this action become final, you will at once notify Michael Lally that he will
be allowed ninety days in which to procure and file the relinquishment of the other
heirs above referred to. Should he fail to do so in the time allowed, his entry will
be canceled.

Agnew appeals. He specifies the following errors:

Said decision is contrary to law in the following particulars:
a. The Honorable Commissioner erred in holding that Agnew, the contestant, is not

the proper person to put into question the validity of said relinquishment. b. The
Honorable Commissioner erred in holding and deciding that the allegations of the
affidavit of the contestant Agnew in this case had been adjudicated by the Depart-
ment of the Interior in the case of Agnew a. Morton (see 13 L. D., 228). c. The Honor-
able Commissioner of the General Land Office erred in holding and deciding that
Agnew, the contestant, was not entitled to a preference right of entry under his
former contest. d. The Honorable Commissioner of the General Land Office erred in
holding that any valid relinquishment of the entry of Barney Morton has ever been
made. e. The Honorable Coinmissioner erred in holding and deciding that the affl-
davit of contest of said Agnew is not sufficient to warrant a hearing being ordered on
the homestead entry of Michael Lally 8495.

The issues tendered in this affidavit as against the entry of Barney
Morton are essentially the same as were made, heard and finally deter-
mined by the Department in the case of Agnew v. Morton (13 L. D.,
228), and on review (14 L. D., 205). The Department has held that a
second contest shduld not be allowed on issues involved in the first,
and finally disposed of on appeal to the Department; and that an issue

10332-vOL 22-27
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once tried and determined cannot be made the basis f a second con-
test. eeves v. Emblen (8 L. Dl., 444); Gray v. Whitehouse (15 L. D.,
352); Curtin et al. v. Morton (22 L. D., 91).

If Morton's entry was in existence, these authorities wonld clearly
sustain your office decision in rejecting Agnew's contest affidavit.
Morton's entry had been canceled for nearly sixteen months when
Agnew filed his affidavit of contest, and was not as a matter of fact in
existence at the timne said affidavit was filed and it seems clear on prin-
ciple that a contest will not lie against an entry that does not exist at
the tine of filing or that has actually been canceled prior to the filing
of the contest affidavit.

As to the allegations of Agnew's affidavit against Lally's entry, there
is no charge that Lally has in any respect failed to comply with the
requirements of the homestead law since making said entry. Agnew
is not asserting any claim to the land, he is attempting to assert some
sort of a preference right to it under the decision in the case of Agnew
v. Morton, which was adverse to him, and as a matter of law cut off his
preference right to enter said land, which he would have had if the con-
test had finally terminated ii his favor. Ile certainly is not in a position
to complain, either of the cancellation of Morton's entry, nor of the allow-
ance of' Lally's entry.

I agree with your office decision, and that of the local officers, that
the only persons who would have the right to complain of the cancella-
tion of Morton's entry are such of Morton's heirs at law as are qualified
to complete and consummate his entry outside of Mrs. Lally.

In your office decision reference is made to the evidence respecting
Morton's heirs in the case of Agnew v. Morton (13 L. D., 228), and the
judgment recites that:

Should this action become final, you will at once notify Michael Lally that he will
be allowed ninety days in which to procure and file the relinquishment of the other
heirs above referred to. Should he fail to do so in the time allowed, his entry will
be canceled.

In my judgment, this order is erroneous, for several reasons. In the
first place, it does not follow that the persons shown to have been Mor-
ton's heirs when the evidence in the case of Agnew v. M\Iortonm was taken,
are necessarily in existence in 1895; the persons shown to have been his
heirs may have died since that case was heard. The relinquishment of
Bridget Lally was certainly good so far as her interest as one of Mor-
ton's heirs went; it was accompanied by a statement under oath that
she was the only heir at law of Morton; her oath was supplemented by
the sworn statement of Michael Lally to the same effect; these state-
ments are sufficient, in the absence of contradicting evidence, to prima
facie establish the fact that at the time of Michael Lally's entry, Bridget
Lally was the only qualified heir of Barney Morton. Aside from this,
there is no one claiming to be an heir of Morton claiming anything or
any right in his entry or making any adverse claims against Lally's
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entry. In the second lace, if there are other heirs of Morton, they
would not be entitled now to make final proof, for the reason that Mor-
ton's entry was made June 29, 1SS5, nearly ten years before your offic6
decision was rendered, whereas they were only allowed by law seven
years within which to make their final proof. This order of your office
is reversed, and with this modification the judgment appealed from is
affirmed.

CONTEST-PRACTICE-COSTS OF PROCEEDINGS-WOTION TO DISMISS-

ROBERTS V. STANFORD.

Where a contestee files a motion to dismiss the contest for the failure of the contestant
to pay the costs of the sit, and said motion is sustained, and the contest dis-
missed without considering the testimony, and an appeal is taken from such
action, the case should be remanded for further proceedings by the local office,
if the decision on said motion is found erroneous.

A contestant who declines to pay the costs of a hearing waives the preferred riglt of
entry accorded by section 2, act of May14. 1880.

If a contestant after the subnmission of his testimony fails or refuses to pay the further
costs of the proceeding, the case then -Tests between the contestee and the gov-
ernment, and it is incumbent upon said contestee to submit such testimony as he
may have on his own behalf

Acting Secretary Reynolds to the Commissioner of the General Land Q ffce
(J. . R.) March 30, 1896. (P. J. C.)

The land involved in this appeal is lot 2 of the NE. , lots 1 and 2 of
the NW. J, Sec. 6, Tp. 32 N., R. 3 W., M. D. M., Shasta, California, land
district.

The record shows that George Newton Stan-ford made homestead
entry of said tracts June 11, 1887. On February 10, 1894, Benjamin
F. Roberts filed an affidavit of contest, alleging failure to establish
residence thereon, etc. A hearing was had before the local office, when
the contestant submitted his testimony in chief. The defendant then
-went upon the stand, and.his testimony in chief and cross was taken.
He then put another witiess on the stand, and after a few questions
had been proponded, the following occurred as shown by the record:

Now comes the contestant, Benjamin F. Roberts, and makes the following state-
ment to the register and receiver. (Mr. Roberts.) I have no further money to con-
tinue this contest. I ake this statement for the reason that the receiver has informed
me that the amount of money which I have deposited to cover the cost of reducing
the testimony to writing in this case, to wit: the sum of ten n°/in, dollars ($10.00), has
all been already applied, and that there is at the present time a small balance due
from me on account of testimony already reduced to writing; and that before pro-
ceeding further with the case it would be necessary for me to make another and
further deposit.

Now comes the attorney for the homestead claimant and says: that the homestead
claimant is present here with his witnesses, ready and willing to have his testimony
taken in this cause. That five witnesses still remain to be examined, besides the
remainder of the testimony of Mr. Melton, the last witness on the stand whose
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examination hiad just been begun. That by said witlesses the homestead claimant
is prepared to prove his right to the land described in his homestead entry. That
by Role 54 of the Rles of Practice the contestant miust pay the costs of the contest.:
and on his failre to do so, the homestead claimant moves that this contest be
dismissed.

Motion taken nuler advisement by register and receiver until 3 o'clock p. m.
3 o'clock p. n. Register and receiver now decide that the motion of counsel for

homestead claimant to dismiss this contest shall be granted; and inasmuch as it
appears that the homestead claimant has not as yet had the time, opportunity, or
privilege of presenting his case, and as it itow appears that the contestant herein is
unable to advance further money to cover the cost of reducing any further testimony
to writing in this case, and as Rule 54- of the Rles of Practice provides that the
contestant shall pay the costs of reducing the testimony to writing in all contests of
this character, the said contest is accordingly this day dismissed.

The contestant herein, Benjamin ]?. Roberts, will he allowed thirty days from date
hereof within which to appeal from this action to the lon. Commissioner of the
General Land Office, and upon failure to appeal within the time specified, the action
of the register and receiver will become final as to all questions of fact.

From this action the contestant appealed, assigning as error that the
action of the local office was "contrary to the evidence in the case."
By letter of November 9, 1894, your office decided that the act of the
register and receiver in dismissing the contest was erroneous, and on
examination of the testimony adduced decided that the entry should
be canceled; whereupon the entrymnau prosecutes this appeal, assign-
ing as error:

1. That said decision of the Hon. Commissioner is contrary to the law and to the
rules of practice adopted by the Department of the Interior in land contests, and
particularly to Rule 54 of the Rules of Practice.

2. That said decision is contrary to law and equity.
3. Appellant claims that the only question on which the Hon. Commissioner

could render a decision was on the validity of the order of the register and receiver
in dismissing the contest for failure to pay the fees of taking down the testimony of
the homestead claimant's witnesses as prescribed by Rule 54, etc.

In deciding this case your office examined the testimony and con-
cluded, in the order here stated, first, that the contestant made out a
prima facie case; second, that the testimony of contestee was strongly
corroborative of that offered by the contestant, and by his own (Stan-
ford's) testimony it was conclusively shown that he had not established
his residence on the land; and, third, that "Rule 54 must be given a
sensible interpretation."

It will be observed that the local officers did not pass upon the facts
at all, but their decision was on the motion to dismiss because the con-
testant failed to comply with the rule requiring him to pay all the
expenses of taking the testimony. It will also be noticed that Roberts
did not base his action on the ground that the defendant had practically
admitted his charge, and that it was therefore not necessary for him to
produce more evidence, but he puts it on the sole ground that " I have
no further money to continue this contest." Whether lie had no money,
or simply none "to continue this contest," is not clear. But be this as
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it may, it is clearly apparent that the evidence was not taken into
account by the local officers. Hence the appeal filed by the contestant
was, in the very nature of things, from their action in sustaining the
motion. It follows, therefore, that as between the parties to this con-
test it was error in your office to consider the testimony and render a
judgmentthereon. This position is fully sustained by the case of Brad-
ford v. Aleshire (18 L. D., 78). In that ease the defendant, after
depositions had been taken, moved to dismiss the contest for want of
jurisdiction in the local officers. It was said by the Department on
re-review:

It will be borne in mind that the local officers had not passed npon the testimony
taken before the notary, and bitore doing so, the defendaint appeared and raised the
question of jrisdiction of the local office to try the case. Without examining the
testimony or passing upon the merits of the controversy, they sstaimed the motion
and held that there had not been legal service upon the defenmlat. Your office
affirmed this decision, but the lepartinent overruled it, and then, for the first time
in the history of te case, the testimony was examined and held to be sufficient to
warrant the cancellation of the entry. In my opinion this latter action was errone-
ous. The judgment demanded by the proceedings was one upon the motion to dis-
miss. When final action was taken upon this motion the case should then have imeen
remanded to the local office for its frther action.

It can make no ifierence in this doctrine that the question there
was jurisdictional as diztinguished from the issue in the case at bar.
I take it that the rule announced would apply with equal force.

Again, it is clear that Roberts by his action forfeited his )reference
right. Section 2 of the act of May 14, 1880 (21 Stat., 140), provides
'that "in all cases where any person has contested, paid the land office
fees, and procured the cancellation of any " entry, on notice thereof,
"shall be allowed thirty (lays from date of such notice to enter said
lands." A condition precedent is that he shall pay the land office fees.
In addition to this, in the affidavit of contest filed b)y Rtoberts, he agreed
to pay "the expenses of such hearing," asked for with the view of can-
celing Stanford's entry. His refusal to comply with the terms of the
statntej and his own direct promise, whicl fixed his status as a con-

testant, necessarily deprives him of a preference right.
Under the doctrine'in the case of Hansel] v. Nilon ei al. (20 L. D.,

197), it is clear that the action of the local officers was erroneous. It

was there decided:

Where a contest, commenced under Rule 54, has been sustained by the te'timony
offered by contestant, the claimant is put upon his defense, whether the contestant
claims the preference right or not. If at any stage of the proceedings prior to clos-
ig his case the contestant waives the preference right of entry, or if he should
decline to pay the cost, as required by Rule 54, the case should poceed as if it had
been coummenced under Rule 55.

Roberts being out of the case as a contestant, by refusing to comply
with the rules, the question then vas one between the government and
the entryinan, and it devolved on the latter to proceed with his testi-

mony. His motion to dismiss, however, being erroneously sustained,
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the ntryman should not be deprived of his right to proceed, if he
desires to do so, and give such testimony as he can in the light of the
changed conditions, showing his good faith.

Your office judgment is, therefore, modified, and the case will be
remanded, with instructions to proceed i accordance with this opinion.

HOMESTEAD CONTEST-f OMIPLIANCE WITH LAW.

VINZANT v. FORSYTH.

The physical condition and poverty of a claimant may be taken into consideration,
where good faith is apparentj in determinimg whether there has been substantial
compliance with the requirements of the homestead law.

Acting Seeretarj Reynolds to the Commiiissioner of the General Land Off ee,
Mar'ch 30, 1896. (C. J.W.)

July 25, 1891, Mary Forsyth made homestead entry No. 24,600, for
the SE. See. , T. 9 S., R. 2 E., Kanfsas. Jnuary 27, 1893, she made
application to commute her homestead to cash entry, with notice of her
intention to make final proof March 1O, 189i3, an d the same day an order
was issued for the publication of the notice. which publication was made
first on February 2, 1893.

February 18, 1893, Joseph Vinzant filed his affidavit of contest,
alleging

that Mary Forsyth has wholly abandoned said tract, that she has changed her resi-
deuice therefrom for more than six months, since making said entry; hat said tract
is not settled upon and cultivated by said party as required by law, ad in fact said
claimant never has resided on said land in a permanent and fixed manner,

March 14, 1893, the receiver at the Salina land office allowed Mary
Forsythl to make cash entry No. 5649, afterwards stating that the reg-
ister. was absent and that he did not know of the pendency of the con-
test as no notations appeared on the dockets. Your office suspended
said fimal proof and ordered a hearing on said contest, which was had
July 25, 1893. The hearing was had at Salina, but the transfer was
made to Topeka before any decision was rendered. On March 3, 1894,
the local officers found in favor of contestant and ordered the cancella-
tion of said entry. A otion for rehearing was made and allowed. and
on) September 26, 1894, after a motion made for continuance by defend-
ant was overruled, the case was submitted on the testimony formerly
taken. November 2, 1894, the local officers rendered their decision
finding in favor of the defendant, and recomnendin- the dismissal of
the contest. November 29 following Vinzant appealed, and on March
19, 1895, your office affirmed the decision of the local officers. From
this decision contestant appeals.

The principal allegations of error are, that the finding is against the
evidence, ad that defendant is not a qualified homesteader. The
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evidence discloses that James Forsyth, the futher of Mary, formerly
entered the land in question under the timber culture laws. He was
a cripple and an invalid, and of limited means. Mary is also a cripple
and very weak physically and mentally. The father succeeded in
fencing the land with wire. and made two drains or ponds, and used
the land as a pasture, after exhausting his resources in efforts to grow
trees on the land, which were only partially successful. The evidence
shows that desiring to create a home for his crippled child, he re-
linquished his entry for her benefit. She made the entry in question.
She succeeded in having built a house of small value on the land, and
established residence on it about the last of May, 1891, with ler father
and mother, and remained there until the last of July, 1891, when they
went to Clay Center for medical treatment of her feet. Soon after
reaching that place her mother, who was the only member of the
family capable of labor, was taken sick, and lingered until December,
1892, when she died. A few days after the death of the mother the
defendant married one Weibel, who did not own a home, but she did
not return to the land until March 9, 1893, where she was residing
at the time of the hearing. It seems that she succeeded in borrowing
money sufficient to commute her homiiestead to a cash entry. It appears
from a letter from her former attorney attached to the record, that her
father died soon after her mother, and that pending this litigation the
defendant has become insaile and is in an asylum. The land is being
rented out for pasturage, for which purpose it is best adapted, and the
proceeds used for the benefit of the defendant. The case is a peculiar
one, and presents the defendant in every stage of its progress in a situ-
-ation of such helplessness as to demand the upholding of her entry, if
it can be done without violence to the law. It will be noted that plain.
tiff's counsel insist that this weakness and inability, mental and phys-
ical, made her ineligible as a homesteader. While it is true that it is
the policy of the homestead laws to encourage agricultural improve-
ment and development, I am not prepared to concede that they are so
framed as to deny a home on the public domain to those who are too
poor to make improvements and too helpless physically to perform labor,
but that in such cases, following the spirit of the law rather than the
letter, good faith when clearly manifested and accompanied by efforts
at improvement commensurate with the ability of the entryman will be
accepted as a compliance with the law. In the case of Israel Martel
(61I. D., 566), it was held that the rle requiring actual residence of the
claimant on the land for six months preceding final entry is for the
purpose of testing the good faith of the settler, and where that is other-
wise shown, temporary absences during any period of settlement not

- inconsistent with an honest intention to comply with the spirit of the
law will be accounted a constructive residence. (Nelson . St. Paul
Ml. & M. It. R. Co., ibid, 567)-

The poverty of the claimants the condition of his fanily, anti the severity of the
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climate are matters entitled to consideration in determining whether dise compliance
with the law as to residence has been shown.

These references are sufficient to show the humanity of the law, and
the weight attaching to evidence of good faith.

I am satisfied from the evidence that the defendant established res-
idence on the land after her entry, and maintained it in the spirit of
the law at least until the time of her marriage in 1892, and that between
that time and her return to the land in March, 1893, nothing is shown
indicating that she had abandoned her intention of returning to the
land but that the fact that what household effects she owned reinained
all the time in her small house rather indicates an intention to return.
-Even if it was to be held that her constructive residence terminated
with the death of her mother in December, 1892, six months from that
date had not elapsed when Vinzant filed his contest, so that it was
premature as to any ground for contest arising after December 18, 1892.
If any such ground did arise it is now only a question between her and
the government.

Under extraordinary difficulties the defendant paid the government
price for the land, and I think she should have the benefit of it. Your
office decision is. accordingly approved.

TIMBER LAND ENTRY-AMENDED APPLICATION.

GuRINE SOvDE.

An application to make a timber land entry may be changed., as to the land included
therein, on a satisfactory showing that after the date of the original applica-
tion, and prior to the time fixed for the completion of the entry, the timber on
the tract first applied for was destroyed by a forest fire, throogh no fault of the
applicant.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. 11.) larch 30, 1896. (E. E. W.)

On the 22d of May, 1894, Gurine Sovde filed an application in due
form at Duluth, Minnesota, to purchase the NE. 4 See. 6, T. 63 N.,
R. 19 W., under the timber and stone act of Congress of June 3, 1878,
as amended by the act of August 4,1892. The register and receiver
designated the 13th of August, 1894, as the time for making proof and
purchase, and te applicant published notice thereof as required by the
said act of Congress. On the 13th of August she declined to offer
proof or make purchase, and on the 22d of September following she
filed an application to amend her said application to purchase by strik-
ing out the said NE. 1 Sec. 6, T. 63 N., R. 19 W., and substituting the
SE. i NW. I Sec. 10, T. 59 N., I. 20 W., in lieu thereof. With this
application, and as ground therefor, she also filed a relinquishment to
the United States of all interest in and claim to the said NE. Sec. 6,
and a corroborated affidavit in which she alleged that that tract was
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valuable chiefly for timber; that she desired to purchase it only for the
timber, but that between the said 22d of May, the date of her applica-
tion to purchase, and the said 13th of August, the day designated for
proof and purchase, to wit, on or about the 1st of August, 1894, a forest
fire destroyed all the valuable timber thereon and rendered it worthless;
that the origin or cause of the fire was unknown to her, but that it was
not chargeable to any fault of hers.

The register and receiver did not pass on this application to amend
the application to purchase, but on the 16th of October, 1894, they trans-
mitted it to the Commissioner of the General Land Office with the
remark that it appeared to them to be meritorious.

On the 8th of December, 1894, the Commissioner rejected the appli-
cation in a decision reading in part as follows, to wit:.

There is no provision in the act of June 3, 1878, or the act of Augnst 4, 1890,.
amendatory thereof for contingencies, which may occur by fire or otherwise destroy-
ing timber, the chances of which the purchaser must necessarily take.. The appli-
cation is therefore rejected.

It was error to reject the application. The decision seems td deal
with the applicant as if she had already actually purchased, but she
was only a inere applicant to purchase, and not an actual purchaser.
It is true that the timber and stone act does not expressly provide for
amendment or change of an application to purchase, but it is also true
that no such provision is contained in the statute authorizing any other
kind of entry. Nevertheless, it is the uniform rule of the Department
to allow correction, amendment and change of application to home
stead, before actual entry and segregation of the land, and in some
cases even after entry, and no reason is seen why amendment or change
of an application to purchase under the timber and stone act may not
be allowed. In this case there had been no entry, no segregation, no
adverse right, only an application to purchase, and before the day came
when the law would allow such purchase, the very quality of the land
which brought it within the class subject to purchase was destroyed by
an agency for which the applicant was not responsible. Then simply
because the applicant applied to purchase this particular tract while it
was valuable for timber shall she be compelled to purchase it after its
value has. been destroyed pending the delay entailed by the law, or
lose her right to purchase under the law at all? It is the opinion of the
Department that the law is too liberal in its character to admit of that
construction.
* The decision of the Commissioner of the General Land Office is
reversed, and the applicant will be permitted to change her applica-
tion, as asked and to make entry of the tract now applied for after due
notice and in the absence of aim adverse claim.
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HOESTEAD ENTRY-FINAL PrOO F-HEIRs.

ELIZA WILLIS.

In the event of the death of a homesteader leaving a widow and heirs, where the
final proof is made on behalf of the heirs, and it appears that the widow has
ahandoned her rights, the proof may be accepted, and the patent issue to the
heirs generally.

Acting Secretary Reynolds to the Commissioner of the General Land Offioe,
(J. 1. E.) larch. 30, 1896. (AV. F. M.)

On December 3, 1888, James Beagle made homestead entry of the
SE. of section 4, township 109, range 62, within the land district of
iluron , South Dakota, and died on Septeniber 16, 1890.

On August 10, 1894, Eliza Willis, wife of J. N. Willis, representing
that the " claimant's family consisted of a wife, no children, and that
his wife refused to live on the land," made final proof as his heir, and
final certificate issued thereon.

Iii passing upon the proof it was held by your office that " according
to the homestead law, the homestead right cannot be devised away
fron the widow," citing Sec. 2291 of the Revised Statutes, and the reg-
ister and receiver were directed

to ascertain the residence of the widow of the deceased entryman, and advise her
that she will e allowed sixty days from receipt of notice, within which to furnish
the final affidavit in said case, or to appeal, and in the event of failure to take action
within the time specified, the entry which is hereby held for cancellation, will be
canceled without farther notice from this office.

Mlrs. Willis, who appears to be the sister of the entryman, has filed,
with her appeal to this Department, the affidavit of her husband
stating

that the yife of said Beagle not only refused to live with the deceased on the claim,
but abandoned im and lelt this State; and affiant nor Mrs. Willis, the final proof
claimant, neither of them know where the said widow is, and ha-ve been unable
to find her or learn where she is; and for this reason supposing the heirs had the
right to make proof where the widow had abandoned her rights, the heir made the
final proof. And that said widow has not been on the said land since the death of
the claimant, nor made any improvements whatever on the laud; and that all the
cultivation and improvement that have been put on the land since the claimant's
decease have been done by the heirs and by this heir who made final proof.

The acceptance of the final proof by the register ae receiver and
the issuance of final certificate is equivalent to a finding in favor of
the contention of Mrs. Willis as to the facts upon which she bases her
righf, to wit, the failure of the widow to cultivate, her abandonment of
her husband, of the land and of the State, ignorance f her address
or residence, and her own, Mrs. Willis' heirship and compliance with
the law as such since the death of the entryrnan. The register, again,
on February 16, 1895, reporting an effort to comply with the directions
of your office as to notice to the widow, states that "this office has
been unable to ascertain the residence of the widow of this entryman.27
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It is not deemed necessary or proper that the rights of the widow or
the facts respecting her alleged abandonment of her husband shouild
be the subject of adjudication at this time. It is sufficient to find that
the land has been earned from the government and that the equitable
title has thereby vested in some rightful party.

Upon the death of an entrynman the right to acquire patent does not
devolve so absolutely upon his widow that it passes to her heirs at her
death. This Departmelnt has held distinctly otherwise in at least three
cases. lide Richards v. Rasmussen, I7 L. D., 212, and cases there
cited. It has been held, furthermore, that the widow must seasonably
exercise her right "sothat a stranger or third party shall not beinjured
or materially prejudiced by any lacles of, her own." Orvis v. Banks,
2 L. D., 138. In that case the "third party" was a pre-emption claim-
ant, but it is pertinent here as indicating the character or uature of the
widow's rightA'The heirs stand next to her in the order of statutory
succession and if she should die before the exercise of her right they
inherit, not from her, but from the entryman. In principle, te right
should, by parity of reasoning, pass to the heirs in the event of failure
of the widow, from any cause, to exercise it. It is important to keep
in mind the true relation of the widow to the entry, that is to say, that)0
no right can pass through her. Her incapacity to mnae final )roof
resulting front death, or for instance, from lunacy after interdiction,
appears to me not to be distinguishable, in law, in so far as itaffects the
heirs, fromt neglect or refusal to exercise the right Under the civil
law the heirs may renounce a succession and in that ease the next heir
takes the estate. In the instant case the widow's conduct aounts
to a renunciation, as the record shows, but the courts are open to her
in case the record be misleading. Meanwhile, there is an estate that
somebody should succeed to and care for.

In the case of Thaddeus M. Armstrong, 18 L. )., 421, finalo4/of
was made by the guardian of a winor child, during the lifetime of the
widow, but the entry was not canceled on that account, and an order
was made directing the suspension of the eitry anld allowing the widow
"a reasonable time after notice within which to assert her laim as
widow;" thus recognizing that in the event of the widow's inaction the
heir may succeed to the entry.

It results from the foregoing reasoning that the liatent should issue
to the heirs generally, and it is now so ordered.
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SCHOOL LAND-INDEMNITY SELECTION-DOUBLE MINIMUM LAND.

STATE OF CALlFORNIA.

A school indemnity selection of double minimum land, of one half the acreage of
a single mininiu1l loss, made nder a practice of the Department that permitted
such selections, and that was acquiescedin by the State, is held to have exhausted

the right of the State to indemnity so far as such basis is concerned.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
MTarch 31, 1896. (G. C. R.)

The State of California has appealed from your office decision ('K")
of March 4,1895, rejecting applications, No. 2652 R. & R. No. 71, a, b,
and c filed April 7,1892, to select as school lauds lots 1, 2, 3 and 4, the
SW. of the NE. i, the S. of the NW. I- aid the NE. I of the SW. 1
Sec. 2, and lot 1, Sec. 3, T. 39 N., R. 5 E., and the SE. "of the SW. 
Sec. 35, T. 40 N., R. 5 E., enbracing in all 409.11 acres, in lieu of deficits
in fractional townships 48 N., R. 1 E.; 26 N., E.; 47 N., . 5 E., and
20 N.. R. S E., M. D. M., Redding, California.

Your office states that:

There is no question as to the eligibility of the selected lands or of the existence
of the deficiencies assigned as bases of the selection. The only fact shown as bearing
against the validity of the selection is that portions of the same deficits have here-
tofore been assigned in support of other selections of one half the acreage of said
deficits. The reason for this anomalou; method of selection lies in the fact that in
the townships wherein the deficits occurred the lands were of the class held for dis-
posal at $1.25 per acre, while the lands selected had been increased in price to $2.50
per acre.

It thus appears that in the present selections the same deficits are
assigned, as had once been employed to support selections which appear
to have been allowed under an established practice of your office.

The State contends, however, that inasmuch as only one acre of
indemnity was allowed to two acres lost in the prior adjustment, the
former selection should be regarded as having been made acre for acre,
leaving the deficits in support of the present selection unsatisfied, and
therefore valid bases.

Your office admits that the State only secured as indemnity one half
the acreage employed as basis for the selections; but you deny the
right of the State to use the same basis for a. new selection, to make up
the difference, on the grounds that when the first selection was made,
the State, through its officers, was a party to and acquiesced in that
adjustment, and should therefore be held to it.

Section 3398 of the Political Code of California provides that:

The surveyor general is the general agent of the State for the location in the
United States land-offices of the unsold portion of five hundred thousand acres of
land granted to the State for school purposes, and the sixteenth and thirty sixth
sections granted for the use of public schools, and lands in lieu thereof.
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Such general agent was thus empowered to make selections of ]ien
lands for the granted sections; this officer made the selection, agreeing
to select, and did select, double minimuni lands in one half the acreage
employed in the bases. The practice of allowing double minimum
selections for single minimum bases was thereafter (4 L. D., 76; 5 L. D.,
543,) discontinued, it being held i the decision last quoted that "it
was not intended that such lands (double minimum) should be selected
in lieu of lost(school sections." This decision was overruled in State
of Oregon, 18 L. I)., 443, where it was held that the State is entitled to
select for lands lost in place other lands, acre for acre, regardless of
price, whether single or double minilDumn. The last named case, how-
ever, was based principally upon the grounds that the act of February
28, 1891, amending sections 2275 and 2276 of the Revised Statutes,
used language plain and unambiguous,. and was regarded as a legisla-
tive interpretation of previously existing laws.
- But when the selection was first made by the constituted powers of
the State, the practice of allowing selectious of double minimum lands
for half the acreage of the single minimum bases employed was in
vogue, and, as above seen, this was acquiesced in, the adjustment was
made, and the matter settled.

When Udljstments of school land indemnity have been made and
long acquiesced in by the State under an interpretation of the law
either by your office or this Department, that adjustment cannot be
disturbed by a subs'equent and more liberal interpretation; for until
a rule is changed it has all the force of law, and acts done under it
while it is in force must be regarded as legal. Mliner v. Mariott, 2 L. D.,
709; William Thompson, 8 L. D., 104.

The decision appealed from is affirmed;

RAILROAD LANDS-SECTION , ACT OF MARCH 3, 1887.

SOUTHERN PACIFIC R. R. CO. v. BAER.

Under a pre-emption claim embracing land open to settlement at date of filing
declaratory statement, on which the final proof as made is accepted as to part
of the land and patent issued therefor, but rejected as to the remainder, and the
filing to such extent erroneously canceled on account of a railroad grant, the
provisions of section 3, act of March 3, 1887, authorize the restoration of the
settler to his original rights, and the recognition of his claim in its entirety as
against a subsequent indemnity selection of the tract erroneously eliminated
from his entry in the first instance.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
April 3, 1896. (W. A. E.)

The tract here involved, viz: the S. of the SE. of Sec. 13, T. 13
S., R. 23 E., Visalia, California, land district, is within the indemnity
limits of the Southern Pacific Railroad, under its grant of Jly 27,



430 DECISIONS RELATING TOr THE, PUBLIC LANDS.

1866 (14 Stat., 292), the order for the withdrawal on account of which
was made by your office letter of March 3, 1877.

On September 7,1880, Crist C. Baer filed pre-emption declaratory
statement for the SE. 1 of said section 13, alleging settlement thereon
February 15, 1880. After due notice he offered final proof i support
of his claim to the entire quarter section, but this proof was rejected by
the register and receiver as to the S. of said SE. on account of the
indemnity withdrawal for the benefit of the Suthern Pacific Railroad
Company. The local officers informed him, however, that they would
accept his proof as to the N. - of the SE. , which was not embraced in
the inlemnity withdrawal, if he desired to take that. Baer accordingly,
after having tendered payment for the entire SE. 1 and formally pro-
tested against the rejection of his proof as to the S. of the SE. 14, con-
sented to purchase the N. of said quarter section, and on December
10, 1881, patent was issued to him.

August 9, SS4, the S. of the SE. J- of said section was selected by
the railroad company in its list of that date.

March 26, 1886, Baer filed petition asking that he be allowed to pur-
chase the S. A- of said quarter section, in accordance with his original
application, on the proof already offered by him. In support of this
petition he submitted his own affidavit in which lie alleges that he
settled on the land in question on the 15th of February, 1880, prior to
survey, and was instrumental in having it surveyed; that he filed pre-
emption. declaratory statement for the entire SE. J of said section and
offered proof and payment therefor; that he agreed that final certificate
should issue for the NT. of the SE.. only at the suggestion and by the
advice of the local officers; that he never consented to nor acquiesced
in the rejection of his claim to the S. of said SE. , but employed a
lawyer to appeal from such action; that he believed appeal had been
duly filed, and rested on his rights in the premises until he learned
that the Southern Pacific Railroad Company had sold said tract; that
he has never abandoned his claim to the entire tract originally entered
by him, but stands ready at any time to pay the additional money that
was refused by the local officers.

Your office held, by letter of February 19,1895, that Baer was entitled
to the entire tract originally applied for by him, that the company's
selection of the S. of the SE. should be canceled, and that upon the
surrender by Baer of his patent for the N. of the SE. 1, new patent
would issue to him for the entire SE. of said section 13.

From this action the railroad company has appealed, assigning as
error:

1. That the case is r s judicata by the former action of the register and receiver,
and the issue and acceptance of a patent by Mr. Baer for said N. j SE. i.

2. That it was error to hold that Mr. Baer conld now pay for said S. SE. I and
receive a patent on preemption proof made nearly fifteen years ago.

3. That it was error to refuse to recognize and affirm the right of said company
under its selection of August 9, 1884, which selection was made after a final decision
in favor of the company.



DECISIONS RELATING TO THE PUBLIC LANDS. 431

In the case of Holmes v. Northern Pacific Railroad Company (5 L. D.,
333), Holmes made homestead entry for a tract of eighty acres in an
even section, together with a tract of eighty acres in an adjoining odd
section. This entry was canceled by'decision of the Department in so
far as it covered the land in the odd section, being in conflict with a
railroa(l grant, ad Holmes received patent for the eighty acres i the
even section. Subsequently, he filed petition asking to have his entry
reinstated as to the land in the odd section, which had been canceled
as aforesaid, claiming that said tract was excepted from the grant to
the railroad company by the homestead entry of one Miller that existed
at the date of withdrawal, and which was canceled after withdrawal
aid prior to Holmes' entry. The railroad company opposed this peti-
tion on the grounds that the question as to whether Holmes or the
company had the better right to this tract was res udicata; that
Holmes, by his acceptance of patent for eighty acres had shown his
acquiescence in the decision of the Department; and that he had
exhausted his homestead right. On investigation it was found that
the allegations contained in Holmes' petition were true, and, further,
that he had remained in possession of said tract and continued to
improve it up to the date of his petition. The Department thereupon
held that said tract ras excepted from the grant to the company and
the question of reinstatement was one solely between Holmes and the
government; that his entry had been erroneously canceled as to said
tract and it was accordingly directed that upon his surrender of the
patent already held by him that patent issue to him for the entire tract
embraced in his original entry, it appearing that his final proof covered
the entire one hundred and sixty acres.

The case of Michael Donovan (8 L. D., 382,) is even more directly in
point, being almost exactly parallel with the present case. In 1866,
certain lands within the indemnity limits of the Southern Minnesota
Railroad were withdrawn on account of the grant to said railroad com-
pany. At the date of withdrawal the E. J of the NW. 1 of a certain odd
section within said indemnity limits, together with an adjoining eighty
acre tract in an even section, was embraced in the homestead entry of
one Lyman Barkley, which was canceled January 14, 1868. On June
6, 1868, Michael Donovan presented his homestead application for all
of the land embraced in the former entry of Barkley, and was informed
by the local officers that be would be allowed to enter the eighty acres
in the even section, but would not be allowed to enter the eighty acres in
the odd section, as the same was railroad land and not subject to entry.
He thereupon made entry of the land in the even section, and on July
1, 1875, received patent therefor. Subsequently to the application of
Donovan, the railroad company selected said tract in the odd section,
and on March 25, 1871, it was certified to the State for the benefit of
the railroad company. In 1888, Donovan filed petition asking that
proceedings be instituted under the act of March 3, 1887 (24 Stat., 556),
to restore to the United States title to the eighty acre tract in the odd
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section aforesaid, and that he be permitted to perfect entry therefor
according to his original application.

The third section of said act of March 3, 1887, reads as follows:
That if, in the adjustment of said grants, itshall appearthat thehomnesteadorpre-

emption entry of any bona fide settler has been erroneously canceled on account of
any railroad grant or the withdrawal of public lands from market, such settler upon
application shall be re-instated in all his rights and allowed to perfect his entry by
complying with the public land laws: Provided, That ie has not located another
claim or made an entry in lieu of the one so erroneously canceled: And provided also,
That he did not voluntarily abandon said original entry: And provided futter, That
if Many of said settlers do not renew their application to be re-instated within a rea-
sonable time, to lie fixed by the Secretary of the Interior, then all such unclaimed
lands shall be disposed of under the public land laws, with priority of right given to
bona fide purchasers of said unclaimed lands, if ay, and if there be no such pur-
chasers, then to bona fide settlers residing thereon.

The Department held that:
It was undoubtedly the intention of the act to protect the bona fide settler in all

his rights as against the railroad company, and, therefore, the object and purpose of
section three, above quoted, was not only to correct all decisions niade by the Depart-
ment or the General Land Office, erroneously canceling the homestead or pre-emption
entry of atny bona fide settler to lands within railroad grants, whether said lands had
been certified to the company or not, but, also, to re-instate the settler in all his
rights to lands upon which he may have settled, and for which his application to
file or enter may have been rejected by the local office, provided it be shown that
said application to file or enter was erroneously rejected, and that the settler had
not located another claim or made entry in lieu of the land for which his applica-
tion to file or enter had been so erroneously rejected. In such case, the Department
is re-invested with jurisdiction to re-instate the settler in all his rights, and allow
him to perfect his entry or filing by complying with the public land laws, if appli-
cation to be re-instated in such rights be made within a reasonable time.

It was accordingly directed that demand be made upon the railroad
company for reconveyance of the land, and in case the company refused
to reconvey, the matter was to be submitted to the Attorney General
for the purpose of in stituting proceedings against the company to have
said certification canceled, as provided for by the second section of said
act of March 3, 1887, Donovan's application being suspended in the
meantime.

In the present case, it is clear that when Baer filed his pre-emption
declaratory statement for the SE. 4 of section 13, the whole of said
tract was open public land, subject to entry under the pre-emption
or homestead laws. (Titamore vi. Southern Pacific R. R. Company, 19
L. D., 249.) His filing was erroneously canceled, therefore, as to the
S. 4 of said SE. . He comes fully within the remedial provisions of
the act of Marcl 3, 1887, and is entitled to a restoration of his original
rights.

Your office decision is accordingly affirmed, and upon the surrender
by Baer of the patent now held by him for the N. of the SE. 4 of
said section 13, and payment by him for the S. 3 of the SE. of said
section, you will cancel the railroad company's selection, and issue pat-
ent to Baer for the entire SE. 4, it appearing that the proof submitted
by him covered the entire one hundred and sixty acres.
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PRACTICE-PROCEEDINGS O REPORT OF SPECIAL AGENT.

EvA MAUD FERGUSON.

Where an entry is held for cancellation on the report of a special agent, subject to
the Tight of the entrywan to apply for a hearing, and the entryman declines to
ask for such hearing but appeals, such action on his part will be taken as an
admission of the facts as found below, on which final judgment may be properly
rendered by the Department.

Acting Secretary Reynolds to the Commissioner of the Ueneral Land Office,
April 4, 1896. (C. J. G.)

The land involved in this case is the SE. 1 of NW. , See. 10, T. 46 N.,
R. 8 W., Ashland land district, Wisconsin.

On May 27, 1893, Eva Maud Ferguson made homestead entry for
said land, and on August 8, 1894, commuted the same to cash entry.

On November 10, 1891, upon the report of a special agent, your
office held said entry for cancellation,. at the same time advising claim-
ant that she would be allowed sixty days in which to apply for a hear-
ing to show cause why her entry should be sustained.

Claimant neglected to apply for a hearing, but on January 5, 1895,
appealed to this Department from your said office decision, claiming
that said decision allowed her sixty days within which either to apply
for a hearing before the local office, or to appeal to this Department.

By your office letter of January 9, 1895, said appeal was denied, on
the ground that under the rules of practice your office decision of No-
vember 10, 1894, was an interlocutory order from which an appeal does
not lie. It was also- denied that there was anything in the order of
November 10, 194, to warrant the statement that claimant would be
allowed to appeal from said order to this Department. Claimant, how-
ever, was granted another sixty days within which to apply for a hear-
ing before the local office in accordance withithe terms of said order.

Upon the refusal of claimant to take advantage of the second oppor-
tunity afforded her to submit testimony in support of her clain, your
office by letter of March 20,1895, canceled her entry, and the local office
was instructed to hold the land in question subject to entry by the first
legal applicant.

Claimant has again appealed to this Department from your said
office decisions.

Acting under the rules of practice, your office treated its decision of
November 10, 1894, as an interlocutory order, and denied appeal there-
from. In te recent case of Patrick Fox (20 L. D., 468) the Department
held however that:-

Where an entry is held for cancellation on the report of a special agent, subject
to the right of the entrynan to apply for a hearing to show cause why his entry
should -be sustained, the entryman may decline to apply for a hearing, and appeal to
the Department for a consideration of his case as it stands on therecord.

10332-vOL 22-28
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In view of this authority, and in view of the fact that claimant
elected to treat your office decision of November 10, 1894, as a final
judgment, this Department under its supervisory authority may prop-
erly render decisio o the record submitted.

The special agent in his report alleged that claimant never estab-
lished residence on the land in question, was never on it but twice, and
that she made the entry at the instan ce and in the interest of another
person.

In the case of United States v. Northern Pacific Coal Company (16
L. D., 259), it was held that a refusal and neglect to apply for a hearing,
under a order of your office holding an entry for cancellation on the
report of a special agent, constitutes an admission of the truthfulness
of the charges on which said order is predicated.

Accompanying claimant's appeal to this Department are several
affidavits filed for the purpose of refuting the charges contained in the
special agent's report. But there is nothing in said affidavits to show
that claimant's residence, if established, has been maintained, and no
refutation whatever of the charge that the entry was made for specula-
tive purposes.

In the case of W. H.H. F.indley (6 L. D., 777) it was held (syllabus):

If an entry is held for cancellation on the report of a special agent charging suffi-
cient cause therefor, and the entryman, after the notice, fails to apply for a hearing,
such failure is taken as a confession of the charge, and a waiver of any claims of
to the lanld; and if the entry is finally canceled, the entryman has no just ground
for complaint.

Your office proceedings in this case have been regular, and the deci-
sion of March 20, 1S95, canceling claimant's entry is hereby affirmed.

TOWNSITE v. TRAUGH ET AL.

Motion for review of departmental decision of December 18, 1895, 21
L. D., 496, and for rehearing in the case, granted by Acting Secretary
Reynolds, April 6, 1896.

PRACTICE-APPEAL--ATTORNEY.

ELIJAH D. STEEN.

An appeal taken by an attorney who has not been admitted to practice before the
Department will be dismissed, if after due notice to him, and to the appellant,
he fails to take the requisite steps to secure recognition..

Acting Secretary Reynolds to the Commissioner of the General Land Ofce,
April 6, 1896. (G. C. R.)

With your office letter of March 12, 1896, you transmit the apers in
the case of exparte Elijah ). Steen, including an appeal filed i the
local offlc6 at Valentine, Nebraska, July 23, 1896, from your office deci-
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sion of May 17, 1895, which denied his application to amend his timber-
culture entry No. 7985, covering the S. of the SE. and the S. of
the SW. of Sec. 32, T. 28 N., . 32, so as to embrace the S. of the
NW.4 and the E. of the SW. Iof Sec. 15, T. 27N. It. 31 W., in said

land district.
The appeal was filed by one F. A. Walcott, as attorney for Steen.
The records of your office failing to show that Walcott had complied

with the regulations in regard to attorneys, your office, on August 19,
1895, directed that appellant be notified " that lie will be allowed fifteen
days within which to file a proper appeal, or to have his attorney com-
ply with said regulations." Specific directions were also. given to fur-
nish Steen. and his attorney (Walcott) with a copy of your said office
letter of August 19, 1895, which further advised the appellant that
papers relating to a compliance with the regulations respecting attor-
neys should be filed "il the office of the Secretary of the Interior.'

On September 19, 1895, the local officers forwarded to your office cer-
tain papers relating to Mr. Walcott's compliance with the regulations,
and these papers weie forwarded by your office to this Department, on
September 28, 1895. This was all that was done by appellant or his
attorney in the matter of compliance with your office instructions.

In your said letter transmitting the papers including the appeal, it is
stated that the records of your, office did not then (Marcl 12, 1896,)
show that Mr. Walcott had been admitted to practice before the l)epart-
ment, and the case was submitted "for such action as you way deem
proper."

It appears that Mr. Walcott's application for admission to practice
before this Department was duly received and considered, and on
October 26, 1895, he was called on to comply with regulation No. 7.
This regulation is as follows:

An applicant for admission to practice under the above regulations must address
a letter to the Secretary of the Interior, inclosing the certificate and oath above
required, in which letter his full name aud post office address must be given. He
must state whether or not he has ever been recognized as attorney or agent before
this Department or any bureau thereof, and if so, whether he has ever been ss-
pended or disbarred from practice. He must also state whether he holds any office
of trust or profit under the government of the United States.

The regulations for the recognition of attorneys and agents are pre-
scribed by the Secretary of the Interior by virtue of the act approved
July 4, 1884 (Vol. 23, U. S. Stat., p. 101), and section 5498 of the
Revised Statutes prescribes a penalty for
every officer of the United States, a person holding any place of trust or profit

who acts as an agent or attorney for prosecuting any clain against the
United States, or in any manner, or by any means, otherwise than in discharge of
his official duties, aids or assists in the prosecution or support of any such claim, or
receives any gratuity, or any share of or interest in any claim from the claimant
against the United States, etc.

Regulation No. 7 was, therefore, made for the protection of both the
attorney seeking recognition and the government.
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A recent examination of the records shows that Mr. Walcott has
either neglected or ignored the plain requirements of this DePartment,
as set forth i the letter addressed to himi about five months since.

Had appellant not been notified that his attorney had failed to take
the requisite steps to secure his recognition before this Department as
an attorney, it would not be proper to dismiss his appeal. Tucker v.
Nelson, 9 L. D., 520. But he was in fact notified, as evidenced by the
attempted effort of his attorney to be recognized. Your office appears
to have flly complied with Practice Rule No. 82 and notified the claim-
ant of his defective appeal, and gave him the fifteen days therein pre-
scribed to amend it, and plainly advised him what was required. It is
possible that he depended upon his attorney to perfect te appeal, but
that cannot excuse hiia in the light of the facts disclosed by the record.
He trusted his case to an attorney, who has failed to comply with the
regulations entitling him to recognition. He has failed, after notice, to
file a proper appeal, and the so-called appeal cannot be considered.

The same is, therefore, dismissed, and the papers are herewith
returned for the files of your office. Let Mr. Steen be notified of the
action herein taken by sending to him a copy of this decision.

P1RGUTY V. CONDIT.

Motion for review of departmental decision of January 21, 1896, 22
L. D., 54, denied by Acting Secretary Reynolds, April 6, 1896.

FIN AL P1110r-PRACTICE-NOTICE.

CLAPP V. KELLOGG.

Final proof taken by the register and receiver outside of office hours may be consid-
ered, where it appears to have been so taken because the witnesses could not
attend at any other time, and that their testimony was submitted with due
opportunity for cross-examination by the adverse claimant.

In the case of a hearing ordered on the application of an adverse claimant, the notice
of such proceeding should be personally served on the entryman.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. 11.) April 6, 1896. (0. W. P.)

By your letter of April 16, 1895, yo transmitted the appeal of Walter
P. Kellogg from your office decision of February 7, 1895, rejecting his
final proof on his pre-emption claim, No. 4143, to the S. of the NW. 
and the S. of the NE. of section 25, T. S., R. 73 W., Leadville land
district, Colorado.

I cannot concur in your decision.
It appears from the report of the register and receiver that two of

the claimant's witnesses, Jones and Cowboy, were railroad employees,
and had to appear at their office out of office hours-one of them before
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9 A. 31., and the other after 4 P. WI. Miss Clapp, who appeared as
protestant, therefore dictated the questions she desired to ask these
witnesses, which were taken down by the register as dictated and pro-
pounded to the witnesses, and the questions and answers sent by the
local officers to your office, with the proof.

Upon the ground that these witnesses were examined out of office
hours, your office rjected Kellogg's proof, and required him to make
new proof

I am of opinion that this was error. I think,L under the circLmstances,
that the local officers were warranted in their action.

But it appearing from the record that notice of the hearing ordered
by your office letter of September 21, 1893, as provided by rule 5 of
Rules of Practice, was given by registered letter, and that Miss Clapp
did not appear at the hearing, I think another hearing should be
ordered.

The plaintiff, Mary Clapp, filed pre-emption declaratory statement,
No. 4103, for the NW. , Sec. 24, T. 7 S., R' 73 W., Leadville land dis-

* trict, Colorado, on April 4, 1890, alleging settlement on March 10, 1890,

which was amended by-your office letter of March 9, 1892, to the NW.
4 of section 25, of the same township and range.

On August 16, 1890, Kellogg filed his pre-emption declaratory state-
ment, No. 4143, alleging settlement on August 1, 1890. Kellogg made
final proof before the register on March 14, 1893, and on the 30th of that
month certificate and receipt, No. 1567, were issued in his favor.

After the allowance of Kellogg's entry, Miss Clapp addressed several
letters to your office, calling attention to the charge made by her at the
time of Kellogg's final proof, that Kellogg had never lived upon or cul-
tivated, the tract as required bylaw, and asking the setting aside of
his claim and the "recovery" of her own: Whereupon a hearing was
ordered.

Where there is an adverse claimant under a pre-emption iling, and
the pre-emptor publishes notice of his intention to make final proof, the
adverse claimant is entitled to be specially cited. The notification to
himi need not be by personal service but may be by registered letter, or
unregistered letter, the receipt of which is shown, or acknowledgedi
(Reno v. Cole, 15 . D., 174.) But it is well settled that notice of con-
test by registered letter is not personal service within the meaning of
rule 9, of Rules of Practice, and sch notice is bad as notice made under
said rule. (lting v. Terhune, 18 L. D., 586).

The case at bar is clearly an adversary proceeding, the result of which
will virtually determine the rights of the parties to the land in question.
Hence it is in the nature of a contest, and, as slch, requires personal
service of the notice of hearing (Parish v. Jay 19 L. D., 405).

The decision of your office is therefore reversed, with instructions to
return the case to. the local officers for proceedings de novo on your
order for hearing of September 21, 1893.
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JOEL E. DAVIS ET AL.

Motion for review of departmental decision of October 18, 1895 21
L. D., 3187 denied by Acting Secretary Reynolds, April 6, 1896.

1tA1LEOAD GANT-INDEMI1NITY SELE CTIONS-HIOMESTEAD ENTRY.

GRINNELL V. SOUTHERN PACIFIC 11. I. Co.

A list of indemnity selections rejected by the local office on acount of the com-
pany's failure to designate losses in lieu of selections made prior to the circular
of August 4, 1885, does not operate to reserve the lands included therein from
homestead entry.

Acting Secretar-y Reynolds to the Commissioner of te General Land Office,
(J. . H.) April 6, 1895. (F. W. C.)

I have considered the appeal by Emory E. Grinnell from your office
decision of January 12, 1895, holding for cancellation his homestead
entry covering the S. SW. I, See. 35, T. 25 S., R. 29 E., M. ). M.,
Visalia land district, California, for conflict with the indemnity selec-
tion by the Southern Pacific railroad company.

This tract is within the indemnity limits of the grant for said com-
pany under the act of July 27, 1866, and was iuciuded in a list of selec-
tions filed by the company December 9. 1885. Relative to said list your
office decision states: "This application was allowed and went to record
as a selection, May 10, 1892, but the company's rights thereunder relate
back to te date when the application was presen ted."

In its answer to the appeal the company states:

The railroad company applied to select said tract December 9, 1885, per list No. 23,
designating proper basis therefor. The register and receiver rejected said list on
the ground that the company had not designated losses for previous idenmity selec-'
tions. The company appeale( to the Commilissioner.

The commnissioner took up the list anud on Novemubcr 4, 1891, advised the register
and receiver that their objection did not warrant a rejection of sail list No. 23, and
he returned the same for their further consideration, aud required the. selecting
agent of the company to file a new list. Werenpon the company prepared list
No. 6 giving the same loss as that in list 23. List No. 56 vas approved y the
register anud receiver Iay 10, 192, for all tracts on which final entries had not
issued, anl said list contains the tract in question.

While the company's appeal from the register and receiver's rejection of list 23
was pending in the commissioner's office, the register and receiver, ou.January 16,
1888, allowed Mr. Grinnell to flake original homestead entry No. 6112 for said S. 4
SW. - 35 with the E. A SW. -i Sec. 34. On August 15, 1893, Mr. Grinnell submitted
final proof. Sail proof was rejected by the register and receiver, because the tract
in Section 35 ad been selected by the company May 10, 192, and Mr. Grinnell
appealed.
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These are treated as the admitted facts in the case, but your office
opinion is silent as to the condition of the company's selection list of
December 9, 1885, and the action thereon.

The question thus presented by the record is: did the company gain
any such right by the filing of its list on December 9, 1885, as would
bar the allowance of an entry upon a tract included in the list.

By the circular of August 4, 1885 (4 L. D., 90), addressed to the local
officers, it was directed-

Where indemnnity selections have heretofore been nade without specification of
losses, you will require the companies to designate the deliciencies for which such
indemnity is to be applied before further selections are allowed.

In referring to said circular, it was held in departmental decision of
May 1, 1891, in the case of Sawyer v. Northern Pacific R. R. Co. (12
L. D., 448)-

The subsequent circular of Secretary Lamar, of Anglst 4,1885 (4 L. D., 90), requir-
ing a basis of loss for such selection, was not designed to invalidate selections there,
tofore made, bnt requiredithe company to designate the losses in lien of which such
prior selections had been made, and directed the district officers not to receive any
further selections until such order had been complied with.

It is clear therefore, that if the company had not complied with the
circular and specified a basis for selections approved prior to the pro-
mulgation of said circular, the local officers were justified in refusing
to receive further indemnity selections, and no rights were required by
the attempt to make further indemnity selections, until the circular had
been complied with, Which you report was not until October 27, 1888.

It has been repeatedly ruled that there was no authority for an
indemnity withdrawal on account of the grant for this compally, and
that no rights were acquired within the indemnity limits until selec-
tion had been made in the manner prescribed.

The allowance of Grinnell's entry on January 16, SS8, was therefore
proper.

Your office decision holds that "' there is nothing of record, or in the
proof made by Grinnell, showing the initiation of a right or claim to
the land prior to or at the date wheii the company first applied for it."

The proof, however, shows that the land " had been actually settled
upon and occupied ever since the spring of 1870."

It is true that the qualifications of the settler are not set forth, and
it would be necessary to order a hearing to determine the status of the
land at the date of selection, but as I am. of the opinion that no rights
were acquired by the selection of December 9, 1885, and that Grinnell's
entry was properly allowed on January 16, 1888, the question as to the
status of the land on December 9, 1885, becomes immaterial.

Your office decision is accordingly reversed, and the company's
selection will be canceled.
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SWAMP ARD CLAIM-hOMESTEAD ENTRY.

MARQTTAM . WAISANEN.

As between a homestead claimant and a transferee of the State under the swamp
grant, a decision of the local office that the laud is in fct not of the character
granted should not be disturbed in the absence of appeal, where prior to the
acquisition of the transferee's title the selection of the State had been finally
rejected.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. H.) April 6, 1896. (J. L.)

This case involves the SE 4 of the SE 4 of section 29, the E of

the NE and lot of section 32, T. 8 N., R. 4 W., containing 161.50
acres, in Oregon City land district, Oregon.

On December 22, 1885, Olaf Waisanen made homestead entry No.
6415 of said land. On November 2, 1891, after final proof, he was
awarded final certificate No. 3418. On February 24, 1892, your office
suspended said final entry (with others) "for reason of conflict with
the claim of the State of Oregon nder the swamp land grant;" and
directed the local officers to advise Waisanen that he might

elect, either to have his entry canceled without prejudice to his rights under the
homestead laws, to contest the claim of the State under the grant, or to procure and
forward through you a quit claim deed from the proper State authorities (of Oregon),
as provided by the aet of the legislature of February 2, 1889.

Accordingly Waisanen filed a quit claim deed from the authorities of
Oregon conveying to him the SE. of the SE. 4 of section 29 and lot 1
of section 32, containing 81.50 acres. He could not procure a deed for
the E. i of the NE. of section 32, because said authorities had previ-
ously conveyed said tract of eighty acres to one U. S. Grant Marquaum.

Whereupon Waisanen contested the claim of the State under the
swamp land grant, by filing a sworn statement under oath corroborated
by two witnesses, as required by paragraph 1 of the circular of Decem-
ber 13, 1886, (5 L. D. 279). The governor of Oregon was notiaed as
required by paragraph 2, and after the lapse of sixty days after service
of notice, the local officers reported that no action had been taken by
him. By force of paragraph 4 of said circular, " the State was deemed
concluded from thereafter asserting a claim to the land ul(ler the swaiitp
land grant."

By letter " K" of August 22,1892, your office, after reciting the fore-
going facts, called the attention of the local officers to the fact, that
Waisanen's affidavit of contest showed that the State had conveyed to
Marquan the E 4 of the NE 4 of section 32, containing- eighty acres,
and to the further fact that Marquam. had not had any notice of the
foregoing proceedings, and had. been given no opportunity to protest
against the perfection of Waisatien's entry. Whereupon your office
directed the local officers to notify Marquam, and allow him a reason-
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able time within which to object or protest; and, (if any objection be
filed), to order a hearing to determine the character of the land
involved, giving due notice to all parties in interest.

Accordingly on September 6,1892, Marquam filed an affidavit of con-
test against Waisanen's entry as to the E of the NE 4 of section 32J
containing eighty acres, in which he alleged, that said eighty acres
were swamp and overflowed lands within the meaning of the act of
March 12, 1860; that he had purchased the same from the State of
Oregon in good faith and for valuable consideration, and that he was
then the owner and holder thereof; and that Waisanen 's entry thereof
was not made in good faith. Whereupon Marqnain prayed that ahear-
ing be ordered to determine the character of said land and the respec-
tive rights of the parties therein, and that Waisanen's entry be
canceled as to said eighty acres.

The hearing of the contest thus initiated by Marquam, was had on
February 13, 14, and 15, 1893. On July30, 1893, the local officers found
as matter of fact,
that while the land is subject to periodical overflows, much of it is susceptible of
cultivation, and crops of vegetables of some kinds and grasses, can be successfully
cultivated and raised thereon, and it is not sch land as could be taken by the State
of Oreg on as swamp land under the act of March 12,1860.

And they recommended that Marquam's contest be dismissed and
that the homestead entry of Olbf Waisanen be relieved from suspen-
sion and allowed to pass to patent.

On August 16, 1893, the attorneys for Marquai in writing, acknowl-
edged service of a copy of the foregoing decision of the local officers.
And Marquam. did not appeal therefrom to your office. Nevertheless
your office on May 10, 1894, reversed the finding and the decision of
the local officers and held Waisaneit's homestead entry for cancellation.
And Waisanen has appealed to this Department.

It appears by your office decision, that the township aforesaid was
surveyed in the year 185(i; that the lands involved in this case were
with others selected as swamp lands by the State of Oregon in the
year 1871, but the selection was not reported to your office until Janu-
ary 1873. By letter "K" of April 12, 1879, your office notified the
governor of Oregon that the State's claim to said land, (naming among
others the E of section 29 and all of section 32 of T. 8 N., I.4 W.,)
was held for rejection, because the selection was not made within two
years from the adjournment of the legislature of the State. of Oregon
at its next session after the date of the act of March 12, 1860; and also
notified him that the State authorities were allowed sixty days within
which to appeal from said decision. No appeal was taken, and by
opbration of law your said office decision became final.

The pending controversy is between Marquam and Waisanen aone.
each of them claiming adversely to the other the E j of the NE i of sec-
tion 32, containing eighty acres. The deed from the State of Oregon
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to Marquam conveying said eighty acres, and bearing date January 31,
1889, is in evidence. But the record shows that the State then had no
right, title, interest or estate i said eighty acres; her claim to the
same having been twice adjudicated against her, first in 1879, and
again in 1892, as hereinbefore set forth. I think your office erred in
reopening the controversy between Marquamn and Waisanenl, which had
been settled by the findings of fact by the local officers; with which
Marquain seems to have been content, inasmuch as he lid ot appeal
therefrom. He therebyrelinquisled all intexest in the case, and left it
to be decided as a matter between WRaisanen and the United States.
The proof is clear and ncontradicted~ that Waisanen has acted in
good faith; and has been an actual and continuous resident upon his
homestead, with his wife and children since the year 1886; and has.
built a large dwelling house and a large bari and other structures, and
has made other improvements; all of the value of' $1,500; i and that e
has made a comfortable living for his family upon the land.

For the foregoing reasons your office decision of May 10, 1894, is
hereby reversed. MarquLam's contest will be disnissed, and Waisanein's
final homestead entry will be held intact.

RAIL OAD LANDS-SECTION 3, ACT OF SEPTEMBSE1R 29, 1890.

CRILDS V. FLOYD.

The possession of land lying within the overlapping limits of The Dalles Military
Wagon Road Company, and the Northern Pacific Railroad Company, and cov-
ered by the forfeiture act of September 29, 1890, acquired with a view to pur-
chasing said land from the agon Road Company, does not entitle the holder to
perfect title thereto under the second clause of section 3 of said act.

Actiq Secretary Reynolds to the Commissioner of the General Land Office,
April 6, 1896. (W. . -"T.)

I have considered the case of Rubert I. Childs v. William Floyd, on
the appeal of the latter from your office decision of Jaiiuary 23, 1895,
holding for cancellation his cash entry for the S. N. and N. A S. A,
Sec. 23, T. 2 ., R. 14 E., The Dalles, Oregon, land district.

On January 19, 1893, William Floyd mlade application to purchase
the laids in question under the act of September 29, 1890 (26 Stat.,
496), alleging that he settled thereon in 1887, and that he had been in
possession thereof up to the date of his application; that lie settled
on said lands " ith the expectation of purchasing the samne from the
Northern Pacific Railroad Company, if they should obtain title to the
same."

On April 10, 1893, his application was allowed, and he made cash
entry of said land.

On February 14, 1894, Rubert H. Childs filed his corroborated affi-
davit of contest against said entry, alleging:

Tbat said land has not been in the possession of said William Floyd or any one
else for the past two yearsfurther than to havea fence on three sides inclosing about



DECISIONS RELATING TO THE PUBLIC LANDS. 443

four miles sqoare, in which several different persons own lands,- as also the govern-
menit of the United-States-have lands within-said inclosure which has not been dis-
posed of.

That the north side of said pretended inclosure has never been inclosed, and this
affiant is ready and willing to prove that on Sep't 30, 1890, or prior thereto or since
said time, that the said William Floyd was not in possession of said land or had any
contract to piircbase from the Northern Pacific Railroad Company or from any other
person or persons that wonld entitle him to purchase aid lnd from the government.
That if this affiant is allowed lie will be able to provo that the said William Floyd
has never complied with the law entitling him to purchase sail land from the gov-
ernment, and that the said William Floyd has never been in possession of said land
excepting in common with others, aind that lie has not now nor has not had any
improvements upon said lands excepting a fence across the wvest end of said land,
being a part of the fence that inclosed the said foor niile sqnare tract.

This affidavit of contest was forwarded to your office, which, on
March 15, 1894, ordered a hearing thereon. The hearing was duly bad,
and on August 6, 1894, the local officers recommended that the contest
be dismissed.

Childs appealed.
Oil January 23, 1895, your office reversed the decision of the local

officers, and held Floyd's entry for cancellation.
Floyd appeals.
The land in question is within the limits of the grant to the State of

Oregon for the benefit of The Dalles Military Road Company (14 Stat.,
409), and which overlaps that of the grant to the Northern acific
Railroad Company under the act of July 2, 1864 (13 Stat., 365), and
was covered by the forfeiture act of September 29, 1890 (26 Stat., 496).

Appellant contends that the affidavit of contest fails to state a cause
of action, and, therefore, the ease should be dismissed..

The. affidavit states, in effect, that the land in question has nottleen
iii the possession of Floyd or the last two years, further than being
inclosed on three sides by a fence, inclosing about four miles square,
in which were several different persons ownilg lands, as well as gov-
ernment lands; that the defendant was not in possession of said land
or had any (contract to purchase the samle from te Northern 1acific
Railroad Company, and has never been in possession of said land,
excepting in ommnnon with others, etc., etc.

While the clarges are somewhat loosely and indefinitely drawn,
still I am of opinion that they are sfficient to constitute a cause of
action.

The evidence shows that prior to the p assage of the forfeiture act,
several other persons owned, controlled and resided upon lands within
the same inclosure with the land in question. Said nclosure embraced
all of sections 22, 23, 26, 27, 28, 35, and paits of sections 21, 32, 33,
and 34, in the same township. Some of these lands were owned by
persons who did not occupy them. It clearly appears that the object
of Floyd and others in inclosing the lands was to use then for the
purposes of pasturing and grazing stock thereon, and not with a view
of purchasing them from the Northern Pacific Railroad Company. It
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is equally clear that prior to the forfeiture, Floyd never exercised the
exclusive right of possession of the land in controversy, but it was
used in common with others as pasture.

The evidence shows that Floyd never resided on the land covered by
his cash entry. There is no evidence tending to show that he held the
possession of the land in question under deed, written contract with,
or license from the Northern Pacific Railroad Company. He testified
that he had the permission of The Dalles Military Road Company to
fence the land, and that he intended to purchase it when it should
come into market.

Floyd's cash entry was allowed upon his statements that he settled
on the land in 1887, and'had since been in full and peaceable possession
of the same; that he settled said lands "with the intention of pur-
chasing the same from the Northern Pacific Railroad Company, if they
should obtain title to the same."7 His entry was evidently allowed
under the second clause of section 3 of the act of 1890, supra, which
provides:

Or when persons may have settled said lands with bonaJide intent to secure title
thereto by purchase from the State or corporation, when earned by compliance with
the conditions or requirements of the granting acts of Congress, they shall be
entitled to purchase the same from the United States .at any time
within two years from the passage of this act.

By the act of June 25, 1892 (27 Stat., 59), this provision of section 3
of said act of 1890 was amended to extend the time within which
persons actually residing upon lands forfeited by the act of 1890 might
be permitted to purchase such lands at any time within three years
from the passage of said act.

By Public Act No. 8, 54th Congress, approved January 23, 1896, not
yet &arried into the Statutes at Large, Congress amended the act of
September 29, 1890, and acts amendatory thereof; as follows:

That section three of an act entitled "An Act to forfeit certain lands heretofore
granted for the purpose of aiding in the construction of railroads, and for other pur-
poses," approved September twenty-ninth, eighteen hundred and ninety, and the
several acts amendatory thereof, be, and the same is, amended so as to extend the
time within which persons entitled to purchase lands forfeited by said act shall be
permitted to purchase the same, in the quantities and upon the teruis provided in
said section, at any tine prior to January first, eighteen hundred and ninety-seven:
Prolided, That actual residence upon the lands by persons claiming the right to pur-
chase the same shall not lie required where such lands have been fenced, cultivated,
or otherwise improved by such claimants and such persons shall be permitted to
purchase two or more tracts of such lands by legal subdivisions, whether contiguous
or not, but not exceeding three hundred and twenty acres in the aggregate.

In the case of James C. Daly, 17 L. D., 498, the Department held
that the right to purchase from the government forfeited railroad lands,
accorded by'section 3 of the act of September 29, 1890, and the amend-
atory act thereto of June 25, 1892, to those " vho may have settled said
land with bona fide intent to secure title thereto by purdhase from the
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State or corporation," cannot be exercised by one who has not estab-
Jished his residence on said lands.

In view of the conclusion I reach in this case upon the evidence sub-

mitted, it is not necessary to discuss the cases of James C. I)aly, 17

12. D., 498; O'Leary v. Smith, 17 L. I., 512; S]iafer . Butler, 19 L. D.,
486; or determine what construction should be placed on the amenda-

tory act of 1896, supra.
At the trial Floyd testified as follows, respecting his itention at the

time he took possession of and inclosed the lands in question:

In chief:

What was your intention when you took possession of the land with respect to
acquiring title to it?

A. I expected to buy it whenever it came into market.
Q. At the time you inclosed this lanl, what, if any, arrangement (lid you have

with the Dalles Military Road Company relative to holding their land 
A. They allowed me to fence it with the understanding that I would buy it when

the title was settled.

On cross-examination:

Q. Are you the owner of the Dalles Military Road land inside of your inclosure?
A. I have apatent from the Dalles MilitaryRoad Company; I paid themfor it, and

they gave me a patent, with the exception of the south half of the south half of sec-
tion 23; I had liberty from them to fence it.

Q. Then you are now the owner of two sections and a half of Dalles Military Road
lands, are you not?

A. I am.

This is all the evidence in any way tending to show Floyd's intention

at the time he fenced and took possession of the land involved, and
when taken altogether shows that at that time he intended to purchase

the land of the Dalles Military Road Company, when said company

might see fit to sell it. There is nothing in the evidence to show that

he changed such intention or intended to purchase the land of the

Northern Pacific Railroad Company at the date of the act of 1890.

The act of September 29, 1890, supra, does not accord to settlers who

settled on what they supposed were lands belonging to the Dalles

Military Road Company the right to prchase such lands. It only

applies to-

-all lands heretofore granted to any State or to. any corporation to aid in the construe-
tion of a railroad opposite to and coterminons with the portion of any such railroad
not now completed and in operation, for the construction or benefit of which such
lands were granted, etc.

The 3d section of said act gives the right of purchase,

When persons have settled said lands with bona fide intent to secure title thereto
by purchase from the State or corporation when earned by compliance with the con-
ditions or requirements of the granting acts of Congress.

However bona fide and good Floyd's intention may have been, at the

time he fenced said land or at any other time, to purchase it of the

ififtiary Road Company, when it secured title and wanted to sell it7
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such intention would not avail him tfnder the most liberal construetiona
of the act of 1890, supra. Said act was intended to protect and accord
the right of purchase to all sch as could bring themselves within its
terms, and at the samne tiiie open the forfeited lands to disposition, as
provided i the act, to claimants under the homestead law.

For these reasons, Floyd's entry must be canceled, and your office
decision must be, and hereby is, affirmed.

HIO^M-ESTEAD CONTEST-DEATH OF ENTRYMAXN-NOTICE.

CLELAND V. VASQUEZ HEIRS;
and

COLLIER V. 'VASQUEZ HEIRS.

In a proceeding against a homestead entry on the charge that the etryman died
leaving no heirs, or beneficiaries under section 2291, R. S., the administrator of
the entryman's estate is not entitled to notice of the hearing.

If the evidence in such a case shows that the entryman died without having earned
the land, and that there are no beneficiaries entitled to succeed to his interest
the entry should be canceled.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. Hl.) April 7, 1896. (J. A.)

The lnd involved- herein is the E. of the SW. 1 and the SW. A of
the SE. J of Sec. 4, and the NW. I of the NE. I of Sec. 9, T. 12 S.,
B. 2 E., S. B. 1Y., Los Angeles, California, land district.

January 24, 1890, Refugio Vasquez made homestead entry for said
tract. March 10, 1893, L. Theodora Clelaud filed an affidavit of con
test against said entry. This affidavit was held insufficient by the
local officers who returned the same to the contestant, allowing her ten
days within which to make the charges more specific.

March 11,1893, the local officers allowed David C. Collier Jr. to file
an affidavit of contest subject to the rights of Cleland to proceed against
the entry. The affidavit filed by Collier alleges:

That the said Refugio Vasquez died about the 15th of November, 1880, has wholly
abandoned said tract, and changed his residence therefrom for more than six months
since making said entry, and next prior to the date herein; that said tract is not
settled upon and cultivated by said party as required by law.

March 29, 1893, Cleland filed an amended affidavit of contest alleging:
That the said Refugio Vasquez died about the middle of November, 1890, and left

no heirs, as he repeatedly stated prior to his decease, and also that during the more
than two years that have elapsed since said decease, that no heirs of any class have
laid any claim to said above described land.

On this affidavit the local officers issued notice of hearing to be had
June 8,1893, on testimony to be taken before the county clerk of Sai
Diego county, at San Diego, California, May 30, 1893.
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Notice was served by publication. With the proof of service the con-
testanit iled the affidavit of Horace i. Cleland to the effect that on,
April 12, 1893, lie served a copy of the notice of hearing personally
on John Falkenstein, administrator of the estate of Refagio Vasquez,
deceased.

May 30, 1893, the contestant submitted testimony -showing that
Vasquez died in Noveinber,1890, and that he had no relatives. On the
same day the attorney for John Falkenstein entered a special appear-
ance for the purpose of protesting against the introduction of testimony
on the ground that " Johli Falkensteim, administrator of the estate of
Refugio Vasquez, deceased, has not been legally notified to appear at
the time and place set for taling such testimony." No affidavit was
'filed in SUppOlt of the protest.

November 2, 1893, the local officers rendered decision recommending
the cancellation of the entry. November 23, 1893, David C. Collier
filed an, appeal from said decision, to your office.

November 24, 1893, John Falkenstein filed a motion for a review of
the decision of November 2, 1893, on the grounds:

(1) That no notice of hearing was served on him.
(2) That the question raised by Cleland's affidavit of contest has

become es jdicata by reason of the dismissal of a former contest
brought by her on the same round.

(3) That under the laws of the, State of California sufficient time has
not elapsed to bar the heirs of Refugio Vasqaez.from appearing and
laying claim to the land.

In his affidavit filed in support of the motion Falkenstein alleged
that he is the adlministrator of the estate of Refugio Vasquez, deceased,
and that-no otice of hearing was served on him.

February 3, 1894, the local officers set aside their decision of Novem-
ber 2, 1893. February 12, 1894, they issued a notice allowing the
administrator to submit evidence on March 28, 1894, before the county
clerk of San Diego county, to' be considered on ftial hearing April 2,
1894.

March 28, 1894, Falkenstein submitted testimony showing that he
was public administrator of San Diego county on January 16, 1891, on
which day he was appointed administrator of the estate of Refugio
Vasquez; that the estate consists of the land in controversy; that he
has made some effort to find heirs to the estate of Vasquez, but has
found none; that oi account of the contest lie has not made any great
effort to find heirs; and that about twenty days after his appointment
as administrator of the estate he put a man in possession of the land.
The contestant did not appear at that time, as she mistook the date set
for final hearing for the date of submitting testimony. After offering
his testimony Falkenstein moved the dismissal of the contest on the
ground, in substance, that the contestant's testimony taken May 30,
1893, can not be considered, as it was taken without notice to him.
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April 2, 1894, the contestant appeared before the County clerk and
submitted testimony showing that the man who was put in possession
of the land by Falkenstein died more than two years before the hear-
ing; that no one claiming title by descent from Vasquez has ever cul-
tivated the laud; and that she has been in possession of the land and
has been cultivating the same for about two years.

April 5, 1894, before the testimony offered by Cleland April 2nd, was
received by the local officers, they rendered decision as follows, after
making a statement of the facts, and specifically referring to Falken-
stein's testimony to the effect that he had put a man in possession of
the land:

Possession by the administrator is possession by the heirs (6 L. D., 672 and the
cases therein cited), and as in a former contest by the same contestant, against the
said entry, it was held in letter "H" of January 6, 1892, that "the question as to
whether there are any heirs living competent to make final proof can only arise upon
an attempt to submit such proof;" which decision was affirmed by Departmental
,decision of December 15, 1892, forwarded by letter " H" of December 29, 1892, we
must recommend that said contest be dismissed, and our former decision of Noven-
ber 2, 1Ž93, is revoked.

May 4, 1894, Cleland filed an appeal front said decision.
November 16, 1894, your office considered the case on the appeals of

Cleland and Collier, the appeal of Collier having been filed November.
23, 1893, as above stated, and dismissed Collier's contest o the ground
that the charges contained in his affidavit, hereinbefore set ot, are
insufficient. As to Cleland's contest said decision holds as follows:

It appears that on March 16, 1891, Cleland filed a prior contest against said entry,
alleging the death of the entryman and that he left no known heirs. By letter "II"
of Jan. 6, 1892, said contest was dismissed for the reason that "the question as to
whether there are any heirs competent to make final proof can I ly arise upon an
attempt to make such proof."

In this (the present) contest the nature of the charges are not explicit-whether
the want of heirs or default as to improvement and cultivation on the part of the
heirs.

On May 30, 1893, Cleland appeared and submitted testimony tending to show that
there are no living heirs competent to take and on said grounds it was determined
(in her prior contest) that contest would not lie, by letter "II," of Jan. 6, 1892.

On April 2, 1894, she appeared and testified that there had been no acts of cultiva-

tion or improvement for or by the administrator for two years last past, and another
witness testified to the same effect. It being shown that there are no heirs and there
being no acts of cultivation or improvement by the legal representatives for the
period alleged, a, cancellation of the entry would be warranted on account of failure
to improve.

The testimony, however, cannot be considered other than as ex parte affidavits and
not as evidence in the case on account of the failure of Cleland to appear and sub-

mit the same on the date set therefor. The allegations, however, are sufficient to

order a further investigation, it appearing that the failure of Cleland to appear
on March 28, 1894, was due to conflict of dates, and she evidenced her good faith by
appearing with her witnesses on April 2, 1894.

The local officers were therefore directed, in the event of the dis-
missal of Collier's contest becoming final, to. proceed de novo after due
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notice to the heirs and legal representatives, on the charge of failure
to improve and cultivate the land.

The. appeals of Collier and Cleland from said decision bring the case
before me for consideration.
- Collier contends that the contest of Cleland should be dismissed, and
that he should be allowed to contest the entry. Cleland assigns error,
in substance, in not holding the entry for cancellation and awarding
her the preference right of entry.

Collier's appeal does not merit discussion. The decision appealed
from is affirmed in so far as it dismisses his contest.

Under the rules of practice it was necessary for Cleland to serve
notice of contest, directed to the heirs of Vasquez, by publication.
She has complied with this requirement. I see no reason for holding
that the administrator of Vasquez' estate must also be served with
notice. Administrators or executors have no right or authority in
reference to the claims of deceased homesteaders except, in case of
the death of both father and mother, for the benefit of infant children.
Sec. 2292 R. S. In a contest brought against a homestead entry on
the charge that the entryman died, leaving no heirs, the administrator
of the entryman's estate is not entitled to notice of hearing, as under
the allegations made he has no interest to defend, and is not a proper
party to the case. Falkenstein can therefore not be heard in defense
of the entry.

Under Sec. 2291 R. S., in case of the entryman's death his widow,
and in case of her death his heirs or devisee may make final proof. It
seems that the contestant used the word heirs in its general sense,
intending to charge that there is no beneficiary under said Sec. 2291.
The beneficiaries, if there are any, have been duly summoned under
the general name of heirs.

The testimony introduced May 30, 1893, shows nothing more than
that the entryman was "all alone"; that he was born in Mexico; and
that he frequently said he had no relatives at all. As the entryman
had the right to devise the land this testimony, considered by itself, is
not sufficient to warrant the cancellation of the entry. From the fact
that the administrator appeared and on March 28, 1894, testified that
he had found no heirs, and made no reference to any will, it seems that
the entryman did not devise the land. Although the administrator
was not a proper party to the case I see no reason why his testimony
should not be considered in connection with the contestant's testimony.
I therefore find that the entryman died leaving no beneficiaries under
Sec. 2291 R. S.

The entryman was not at the time of his death entitled to a patent
for the land. His heirs, if there are any, could not acquire title to the
land except under the provisions of Sec. 2291 1R. S. The provision of
the Civil Code of California that non-resident alien heirs have five
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years within which to appear and claim property which they take by
succession has therefore no application to the ease at bar.

I have examined the record in the prior contest brought by leland
against this entry and find that your office did not dismiss that contest
on the holding, as stated in the decision appealed from, that "the ques-
tion as to whether there are any heirs living, competent to make final
proot; can only arise upon an attempt to submit such proof." The
affidavit of contest, filed March 16, 1891, alleged that the entryman
,died in November, 1890, leaving no known heirs, and that lie had
abandoned the land for more than four months prior to his death. It
will be observed that this affidavit did not cbarge that the entrymnan
left no heirs, but only that he left no knou'n heirs. This allegation was
insufficient. The only charge on which the entry could have been can-
celed was that of abandonment. which the contestant failed to prove.

The local officers rendered decision recommending the cancellation of
the entry on the finding that the entryman died leaving no heirs. On
appeal your office correctly held, January 6, 1892, that the only issue
Ipresented was that of abandonment, and as the testimony did not sus-
tain the charge of abandonment the decision of the local officers was
reversed and the contest dismissed. It was incidentally stated that
" the question as to whether there are any heirs living, colpetent to
make final proof, can only arise upon an attempt to submit such proof."
On Cleland's appeal the decision of your office was formally affirmed.
It was not necessary to discuss the case and to express dissent from
the statement above quoted. That statement was not sanctioned by
the Department. It was, on the contrary, out of accord with the depart-
mental decisions on the question. In the case of Peter W. Bennet, 6
L. D, 672 a relinquishment, executed by the administrator acting
under order of the probate court on the finding that there are no heirs,
was held to be sufficient evidence to warrant the cancellation of a home-
stead entry. See also Richard Clump, 3 L. D., 384, in which case a
homestead entry was canceled before the expiration of the statutory
period for the submission of final proof, on the showing that there were
no beneficiaries under Sec. 2291 R. S. It follows that your office erred
in holding that the question of failure of heirs can arise only upon an
attempt to submit final proof.

As the testimony shows that there are no beneficiaries under Sec.
2291 1t. S., the entry should have been held for cancellation. The
decision appealed from is accordingly reversed.
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RAILROAD RIGHT OF WAY-RESERVATION IN PATENT-LOCATION.

FLORIDA CENTRAL AND PENINSULAR R. R. CO. v. BELL ET AL.

In issaing patents under the public land laws for lands over which a railroad right
of way exists, such right may be reserved, in the absence of statutory provisions
operating to protect said right of way.

The location of a right of way across a reservation. wherein the grant is confined to
such right of way, operates to exhaust the right of the company so far as the
rights of others are concerned; and if such location, on the subsequent construc-
tion of -the road, is abandoned, the rights of adverse claimants will ot be
embarrassed by reserving- a right of way, on the line as constructed, in the
patents issued to such claimants.

Acting Secretary Reynolds to the Commissioner of the General-Lald Office,
(J. I. H.) April 7, 1896. (G. B. G.)

The Florida Central and Peninsular Railroad Conpany has appealed
from your office decision of November 4, 1895, holding that a reserva-
tion of right of way should not be inserted i certain patents to be
issued to homestead and preemption claimants for lands within. the
boundaries of what was the Fort Brooke military reservation, in the
Gainesville land district, Florida, over which said company has a line
of constructed road.

By departmental decision of July 24, 1894, in the case of Mather
et al. v. Hackley's Heirs ( review, 19 L. D., 48), these lands were.
awarded to the parties in interest, as follows:

To the heirs of Lewis Bell, deceased, lot 8, Sec. 24, T. 29 S., 18 E.
To the widow of Edward T. Carey, deceased, lots 9 (and 10), same

section, township and range.
To Frank Jones, lot 15, Sec. 18, sale township and range.
Martha Stillings (now Turner), widow and heir of Andrew Stillings,

deceased, lot 12, Sec. 19, same township and range.
To Julius Coesar, lot 13, Sec. 19, same township and range.-
The history of these lands, pertinent to the issue now presented, is,

briefly! as follows:
In March, 1824, that portion of the Fort Brooke reservation in which

the lands are situated was occupied under instructions from the War
Department, by United States troops in cantonment, and was so
reserved until )ecenber, 1830, when it was formally reserved by exec-
utive order, in which its limits were fixed at sixteen miles square. On
January 4, 1883, they were relinquished by the Secretary of War, and
restored to the public domain.

The respective rights of the defendants in interest, as fixed by
departmental decision aforesaid, were initiated by homestead and pre-
emption filings, or applications to file pre-emption declaratory state-
ments as of the following dates:

The heirs of Lewis Bell, by declaratory statement of said Bell, now
deceased, filed March 30, 1883.
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Lizzie TW. Carew, Widow of E. S. Carew, by the homestead entry of
said Carew, made March 22, 1883.

Frank Jones, by application to file declaratory statement on April 5,
1883.

Martha Stillings, widow and heir of Andrew Stillings, deceased, by
application of the said Stillings to file declaratory statement on April
25, 1883.

Julius Caesar, by application to file declaratory statement on April 23,
:1883.

The grant to the Florida Central and iPeninsular Railroad Company

was made by act of Congress, May 17, 1856 (11 Stat., 15), The com-
pany filed its map of definite location on December 14, 1860, but it was
not approved until January 28, 1881, for reasons not necessary to con-
sider, the railroad company being without blame, and therefore lost no
rights by the long delay.

The act of May 17, 1856 (supra), granted to said company every alter-
nate section of land designated by odd-numbers, for six sections in
width on each side of said road, for several lines, among which was one
"from Amelia Island, on the Atlantic, to the waters of Tampa Bay."

The question here involved arises inder the last proviso of the grant-
ing section, and is as follows:
- And provided further, That any and all lands heretofore reserved to the United

States by any act of Congress, or in any other manner by competent authority, for

the purpose of aiding in any object of internal improvement, or for any other pur-
pose whatsoever, be, and the same are hereby reserved to the United States from the

operation of this act, except so far as it may be found necessary to locate the routes
of said railroads or branch through such reserved lands; in which case the right of
way only shall be granted, subject to the approval of the President of the United

States.

It appears that the road was built, but in crossing the reservation
aforesaid the line of constructed road deflects from the line of definite
location, just how far does not appear, but it appears to have been a
considerable distance, conceded in Ctaruentlo to be more than two hun-
dred feet, but within the lateral limits of the grant, if by operation of
law these lines extend across the reservation. The line of definite
-location does not touch the lands in controversy, except at a point On
lot 16 where it crosses the line of constructed road at a large angle.

The appeal and answer raises a number of questions, some of which
are frivolous, and some of which are res judlicata. Stripped of all these,
there are two questions of controlling importance.

Ist. In crossing the Fort Brooke military reservation was the com-
pany authorized to deflect its line of constructed road from its line of
definite location, and as subsidiary to this, could it do so where rights
-had attached under the homestead and pre-emption laws to the lands
affected thereby after definite location and in advance of construction ?

2d. If the road has a right of way over these lands, should this right
be reserved in the patents to be issued to the owners of the land?
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Inasmuch as an affirmative conclusion on the second question must
be reached to make a consideration of the other necessary, it will be
considered first.

In the case of the Pensacola and Louisville Railroad Company, 19
L. D., 386 this question was considered at length, although presented
in a somewhat different aspect. The question there presented was,
whether lands over which a railroad company had a grant of right of
way, subject to forfeiture for failure to build its road, could be patented
to claimants under the public land laws, in the absence of a declaration
of forfeiture of the right of way. On this question it was therein held:
(syllabus):

A statutory grant of a railroad right of way is a grant of an easement, and the
lands over which the right of way is located may be disposed of by patent to others,
subject to whatever right the company may have in the same,

and it was said in that decision:
Your office is advised to issue patents for the land aflected by the Lonisville and

Pensacola Railroad grant, reserving in general terms such rights as the company
may have in the same by virtue of said grant.

To reach this conclusion it was held by necessary implication that
the company was entitled to a reservation of its rights in the patent.
If this be true of a railroad company, where right of way is subject to
forfeiture, it is true a fortiori of a company who has complied with the
conditions of the grant.

In the case of ex parte Mary G. Arnett (20 L. D., 131), it was held
that a claim reserving the right of way should not be inserted in final
certificate of entry and patent for land over which a right of way has
been granted under the act of March 3, 1875, where it appears that
there has been a breach of the conditions imposed by said act, but no
re-assertion of ownership by the government. This was put on the
express ground that the fourth section of said act provided, that "all
such lands over which such right of way shall pass shall be disposed of
subject to such right of way," that terefore the rights of the railroad
company (if it had any) were protected by statute, and the case of the
Pensacola and Louisville railroad company (supra) was in this regard
distinguished.

In the case at bar there is no question of forfeiture for failure of the
conditions subsequent, and the public land laws under which these
patents will issue do not in terms protect the company's rights. I am,
therefore, of opinion that if the plaintiff company has a grant of right
of way across said reservation on the line of its constructed road, and
is not estopped from asserting that right by its own acts, the limitation
asked for should be incorporated in the patents.

On the first question it is contended by the company that by oper-
ation of law the lines of the lateral limits of its grant are extended
across the reservation for the purposes of a right of way, that it had a
right to build- its road anywhere within such limits, and that in cross-
ing the reservation its road was built within such limits.
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There can be little doubt as a general proposition that a railroad may
deviate in construction from its line of definite location, rendered nee-
essary to avoid engineering obstacles or renedy defects in the original
location, not destroying the identity of the road constructed with the
one located and confined within the limits of the grant, and that the
right of the company to the lands conferred by the grant will not be
defeated thereby. It was so held by the supreme court, in the case of
Van Wyck v. Knevals (106 U. S., 360), and by the decision of Secre-
tary Lanar in the Chicago, St. Paul, Minneapolis and Manitoba Rail-
way Company (6 L. D., 209), in which the lalw and decisions governing
this question are reviewed at length. But unless it be concluded that
the lateral lines of the company's grant are extended across the reser-
vation in question, then an analogous application of this rule to a right
of way only would confine the company to the limits of its line of defi-
nite location, the width of wlieh, in the absence of statutory designa-
tion, would be confined to such territory as the necessities of the road
require, and any further deflection would be an abandonment of its
definite location, and therefore of its right of way.

The cases cited are not i point on this question, and no decision has
been cited by counsel which is conclusive or even ersuasive of the
soundness of the contention here made, nor have I been able to find an
authority on the precise question here involved. There does not
appear to be any good reason for extending these lateral lines. It
would serve no other purpose than to secure to the company the right
to change its line of constructed road a distance of six miles on either
side of its line of definite location, and thus practically reserve from
disposition a tract of and, twelve miles wide, until the company has
actually constructed its ine, or render uncertain the title of every Man
who makes entry of ay of said lands. I do not believe that Congress
so intended. A right of way was ranted over this reservation on any
line the company might select. Until this selection was nade it was
the duty of the government to take no steps that would interfere with
the fee exercise of this right. The selection was made in this case by
filing a ap of definite location. The right granted had then beert
exercised and exhausted, so far as the rights of others are concerned.

In the case of Snith v. Northern Pacific Railroad Company (58 Fed-
eral Reporter, 513), in which was involved the question of the right of
said company to deflect its line of road from its line of (efinite location
under a grant of right of way by the act of July 2, 1864 (13 Stat.. 217),
it was held:

The fact that railroads frequently deviate from their lines of definite location, as
fixed on their maps, is no ground for inferring that Congress intended that the right
of way should follow the constructed road, and not the line fixed on the map, for the
act, while providing for such deviation by giving the company the right of eminent
domain, by its other provisions indicates a purpose to have the railroad actually con-
structed on the line fixed by the map, and to limit the right of way granted to the
two hundred feet on each side of that line.
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It is contended by counsel for the company that this case is in direct
conflict with the decision of the supreme court in the case of Railroad
Company ?i. Baldwin (103 U. S., 426), and should not therefore be
relied n.

I 4To not so nderstand the Baldwin case. At the date of the grant
to the plaintiff company in that case the land in controversy was vacant
an(l nocc pied land, of the United States. Baldwin aquired what-
ever rights le possessed two years prior to definite location. The com-
pany contended that Baldwin took the laid sbject to the right of way;
Baldwin contended that the grant of the right of way took effect only
from the date at which the company filed its map designating the route
with the Secretary of the Interior. The court said:

The act of Congress of July 23, 186, makes two distinct grants; one of lands to
the State of Kansas for the benefit of the St. Joseph and Di nver City Railroad Com-
pany in the construction of a reilroait from Elwood in that State to its junction with
the Union Pacific via Maryville; the other of a right of way directly to the company
itself.

But the grant of the right of .ay; by the 6th section, contains no reservations or
exceptions. It is a present absolnte grant, subject to no conditions except those
necessarily implied, sch as that the road shall be constructed and used for the pur-
poses designed. Nor is there anything in the policy of the government with respect
to the public lands which would call for any qualification of the terms.

The right of way for the whole distance of the proposed route was a very impor-
tant part of the aid given. If the company could be compelled to purchase its way
over any section that might be occupied in advance of its location, very serious
obstacles wonid be often imposed to the progress of the road. For any loss of lands
by settlement or reservation other lnds are given, but for the loss of the right of
way by these means no compensation is provided, nor could any be given by the
substitotion of another route.

The uncertainty as to the ultimate location of the line of road is recognized
throughout the act, and where any qualification is intended in the operation of the
grant of lands, from this circomstance, it is designated. -ad a similar qualification
upon the absolute grant of the right of way been intended, it can hard]y be doubted
that it woold have been expressed. The fact that none is expressed is conclusive
that none exists.

We see no reason, therefore, for not giving to the words of present grant, with
respect to the right of wcay, the sasme construction which we should be compelled to
give, according to our repeated decisions, to the grant of lands lad no linitation
been expressed.

We are of opinion, therefore, that all persons acquiring any portion of the poblic
lands, after the passage of the act in qestion, took the same subject to the right
of way conferred by it for the proposed road.

It is evident that the court had under consideration a iery different
case from the one here presented. There was no deflection of line
from definite location. The road was actually constructed on the line
selected by the company, and approved by the Department. The case
does not hold anything except that such a grant " is absolute and in
lpresenti, and a party subsequently acquiring a parcel of such lands
takes it subject" to the right of way.
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The case at bar is different i two important particulars. The home-
stead and pre-emption claimants herein do not seek to acquire title to
lands over which a railroad company has selected its right of way by
map of definite location, nor did the company build on its line of defi-
nite location. That the grants of right of way and of lands i aid of
the construction of plaintiff company's road were grants in presenti;
that these grants were a float until the line of the road was definitely
fixed, and that then the selection of the lands and of the right of way
was made thereby, and the right to lands and easements thus selected
vested in the company as of the date of the grant, are propositions
well settled. See Railroad Company v. Dunmeyer, 113 U. S.; St. Paul
and Pacific R. R. Co., 139 U. S., and cases cited. But these principles
do not sustain the contention of the plaintiff company herein. The
grant of right of way to the Florida Central and Peninsular Railroad
across the Fort Brooke eservation was a grant in presenti, and
attached on definite location as of the date of the grant, but it did not
attach to the whole reservation. The map of definite location was a
designation of the lands selected for the purposes of the right of way,
and the company's right attached to these lands as of the date of the
grant, and by this act all other lands within. the reservation were
released from the company's claimi. If the governmient were the only
party in interest, the same cogent reasons would not exist for invoking
a strict interpretation of the law, inasmuch as it would make no differ-
ence to the government at what point the railroad crossed the reserva-
tion, but I am of opinion that the company has no legal right to
materially deflect its road from its line of definite location, and where
adverse rights have attached to lands affected thereby, the land depart-
ient will not embarrass the remedy of the legal title holders of such

lands, against the company in the courts, by making reservations of
rights of way in the patents to be issued to the owners of the land.

Your office decision is affirmed.

ABANDONED MILITARY RESERVATION-FORT ABRAHAM LINCOLN.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Was7hington, D. C., March 19, 1896.
REGISTER AND RECEIVER,

Bism arch, 7Xorth Dalkota.

GENTLEMEN: The appraisal of the lands in the Fort Abraham Lin-
coln abandoned military reservation has been approved by the Secretary
of the Interior.

The lands on this reservation are subject to disposal under the act of
August 23,1894, (28 Stat., 491). See circular December 1, 1894, (19
L. D., 392).
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On April 9, 1895, (30 L. D., 303), the Secretary directed this office to
issue instructions under said act of August 23, 1894, as follows:

That the homesteader be given the option in making payment upon his entry of
these lands, of making his payments in five equal payments to date from the time of
the acceptance of his proof tendered on his entry, and that the rate of interest upon
deferred payments be charged at the rate of per cent. per annum.

A copy of said appraisal has been filed in your office, and upon the
request of entrymen you will inform them at what rate the lands eitered
by them have been appraised.

In allowing entries for lands in this reservation you will, in each
case, endorse on the applications "Fort Abraham Lincoln Reservation,
Act of August 23, 194," and make the same annotation on your
abstract of homestead entries.

Under the provisions of the homestead law, an entryman has the
right either to commute his entry after fourteen months from the date
of entry, or offer final proof under Sec. 2291, R. S. In entries under
said act of August 23, 1894, he may, at his option, commute after
fourteen months with full payment in cash or, after submitting ordi-
nary five year final proof and after its acceptance, he may pay for the
land the full amount of the appraised value thereof, without interest,
or he may make payment in five equal installments, the first payment
to be made one year after the acceptance of his final proof, and subse-
quent payments to be made annually thereafter, interest to be charged
at the rate of 4 per cent. per annum from the date of the acceptance
of final proof until all payments are made.

In case the full amount is paid after fourteen months from date of
entry you will, if the proof is satisfactory, issue cash certificate and
receipt; and in the eventthat regular final proof is made, and the fall
amount then paid, you will issue final certificate and receipt; but when
partial payments are made the receiver will issue a receipt only for the
amount of the principal and interest paid, reporting the same in a special
column of the abstract of homestead receipts, and at the time the last
payment is made, you will issue the final papers as in ordinary home-
stead entries.

In issuing final papers, you will make the proper annotations thereon,
as well as on the applications and abstracts, as before directed, to show
that the entry covers land in the Fort Abraham Lincoln Reservation.

You are further advised that the same rule, as to the allowance of
credit for residence prior to entry and for military service, applies to
entries under the said act of August 23, 1891, as to other homestead
entries.

Where, upon submitting final proofs the entrymen 'elect to make
payment for the lands entered in five annual installments, you are
authorized to make the usual charges for reducing the testimony to
writing, but as the final certificate and receipt cannot be issued until
the last payment is made you cannot charge the final commissions
until said final certificate and receipt are issued.



458 DECISIONS RELATING TO THE PUBLIC LANDS.

Where the entrymen submit final proofs and elect to pay for the
lands in istallments, you will not give said proofs current numbers
and dates, but will, if they are acceptable to you, make proper notes
on your records showing that satisfactory proof has been made and the
dates upon. which the partial payments must be made, and then trals-
mit said proofs to this office, in special letters, and not in your nmonthly
returns, for filing with the original entries.

There are no guarantees to be taken in order to secure the payment
of the installments, l)ut if, when each itstallment is due, any entryman
fails to pay the same you will report the matter to this office when
proper action will be taken in the ease.

By letter "C 1" of January 28, 1896, you were directed, under instrue-
tions from the Secretary of the Iterior, not to allow entries for lands
in Sibley Island, which is a part of this reservation. You will observe
said istructions until further orders.

The official plats show that the lands in said Island enbrace lots a
and 6, Sec. '9; lots 7, 8, 9, 10 and SW. 1, See. 2; lots 1, 2, 3, 4, and
SE. I S. 1, Sec. 32; lots 2, 3, W. NE. , NW. I SE. and SW. I,
See. 33; lots 5, 6, and 7, Sec. 34, T. 138 N., R. 80 W., and lots 12 and
13, Sec. 3; lots 6, 7, 8, 9, O and 11, See. 4; lots 1, 2, 3, 4, 5, 6, S. NE.
' SE. NW. , SE. 1, and NE. *NW. - See. ; lots and 10 See. 8

and lot 5, See. 9, T. 13, N., R. S W.
There is now pending in Congress a bill proposing to grant to the

State of N'orth Dakota for educational purposes all, or so much as
belongs to the government, ot sections 11, 12, 13, 11, 23 and 24, T. 138
N., R. 81 W., together with the buildings thereon.

You will therefore not allow any entries for lands in said sections.
The line of the Northern Pacifie Railroad, in North Dakota, was-

definitely located from Fargo to Bismarek, May 21;, 1873, and from Bis-
marck to the Little Missouri River, July 20, 1880. The terininal between
these two locations passes through townships 137 and 138 N., ranges
$0 and 81 west, wherein said reservation was located. Such lands of
the reservation as lie east of said terminal and were included in the
original reservation of February 11, 1873, were excluded from the rail-
road grant. The balance of the land lying east of the terminal (those
embraced in the reservation as enlarged) were not so excluded by reason
of the reservation, and the claim of the railroad company thereto must
be adjudicated in the usual manner.

All the lands lying west of said terminal and inclu ded in the reser-
vation, either as originally established or enlarged were excluded and
excepted front the railroad grant.

Very respectfully, E. F. BEST,
Assistant Commnissione,.

Approved, April 10, 1896.
JNO. M. REYNOLDS,

Acting Secretary.
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RAILROAD LANDS-SECTION 5, ACT OF MARCH 3, 1887.

OSBORN ET AL. V. KNIGHT.

The erroneous denial of an asserted right of purchase under section 5, act of March,
3, 1887, and recognition of intervening adverse claims, will not preclude subse-
quent supervisory action on behalf of the applicant, if the lands involb ed are.
yet within the jurisdiction of the Department.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. Et.) April 10, 1896. (F. W. C.)"

Unlder date of October 1, 1895, upon a motion for re-review of depart-
mental decision of March 3, 1893, not reported, filed on behalf of John
R. Knight, the facts relative to certain lands in Sec. 35, T. 48 N., R. 4
W., and Sec. 3, T. 47 N., R. 4 W., Ashland land district, Wisconosin,
involved in the case of A. R. Osborn et. a. v. John 11. Knight, were
reviewed.

This land is within the limits of the indemnnity withdrawal made
'under the grant of June 3, 1856 (11 Stat., 20), to aid in the construction
of the Bayfield branch of the road now known as the Chicago, St. Paul,
Minneapolis and Omaha railroad.

By the act of May 5, 1864 (13 Stat., 66), the grant of 1856, before
referred to, was increased from six to t n' sections 11er mile, and a new
grant was also made of ten sections per mile to aid in the construction
of the road afterwards known as the Wiscoisii Central railroad. Upon
the location of the last mentioned road, the land iii question was included
within the primary limits of said grant and was also found to be within
the four miles additional grant for the Omaha road, so that it is within
the common ten miles limit of the two grants under the act of 1864.

Under the rulings of this Departmient, made prior to the decision of'
the supreme court in the case of the Wisconsin Central railroad com-
pany v. Forsyth (159 U. S., 46), it was held that lands within the
indemnity limits under the act of 1856 were excepted from the grant
made by the act of 1864, so far as the Central company is-concerned.
This was the ruling which prevailed at the time of the adjustment of'
the Oluaha grant, and the land in question was held to have been
excepted from the Central grant, because of said reservation for indem-
nity purposes under the act of 1856.

On October 25, 1889, Knight filed an application to purchase land
within the sections first described, under the provisions of section five
of the act of March 3, 1887 (24 Stat., 556), alleging that he had pur-
chased the land from the Wisconsin Central railroad for a valuable con-
sideratioi,. Protests were filed against the acceptance of Knight's
proof, by A. U. Osborn et al., and upon the record made in said con-
troversy your office found that Knight was not a bona fide purchaser
for the reason that it was shown that he had been register of the local
office at Bayfield, and was, therefore, apprised of the condition existing



460 DECISIONS RELATING TO THE PUBLIC LANDS.

between the two grants and must have had knowledge of the fact that
these lands had been reserved for the Omaha grant prior to the date of
the passage of the act making the grant for the Central company and
the location thereunder, which decision was sustained by this Depart-
ment in the decision of March 3, 1893 (not reported).

A review of this decision was denied March 3, 1894, not reported.
Following the decision of the supreme court in the case of the Wiscon-
sin Central railroad v. Forsyth, suvra, in which it was held that the
reservation for indemnity purposes on account of the Omaha grant did
not prevent the attachment of rights under the Central grant, a motion
for re-review was filed on behalf of John H. Knight, which was con-
sidered in departmental decision of October , 1895 (not reported).

In said decision it was held:

As before stated, Knight's application to purchase was denied, and the supreme
court having held that the title to said land is not in the United States, a review of
that part of the decision can avail nothing.

But in view of the fact, that the recent decision of the court reversed the previous
decision of this Department as to the rights of the Wisconsin Central R. R. Com-
pany within the conflict before referred to, and of the further fact that entries have
been allowed on these lands under the previous ruling, I have directed that these
entrymen be called upon to show cause why their entries should not be canceled, to
the end that in case there is no reason shown for holding the lands to have been
excepted from the Wisconsin Central grant, otherwise than the fact that they were
within the indemnity withdrawal under the act of 1856, the conflicts may be cleared
from the record. The previous holding of the Dtepartmnent that the withdrawal
under the act of 1856 served to defeat the grant under the act of 1864, for the Wis-
eonsin Central railroad company, in view of the decision of the supreme court in
the case before referred to, must be recalled and vacated, and the rights of the
Wisconsin Central railroad, within said conflict, mnust be adjndicated in accordance
with the decision of the supreme court before referred to.

Acting under the directions given, it appears that those who had
been permitted to make homestead entries of the lands covered by
the former app]ication by Knight were called upon to show cause
why their entries should not be canceled, to which, all except one, it
appears, responded.

In considering the showings made your office decision of February
12, 1896, found that the lands in question are opposite and coterminous
to the constructed part of the Wisconsin Central railroad, but that
certain of the lands were excepted from said grant by reason of the
existence of pre-emption filings at the date of the attachment of rights
under said grant. As to the land not so included, it is held that the
same passed to the Central grant, but as to those tracts covered by
filings, it is held that the same are excepted from the Central grant.
In the matter of the latter class the question of the respective rights
of the entrymen and Knight, under his application to purchase made
in 1889, as before stated, is further considered, and it is held that in the
light of the recent decision of the supreme court, before referred to, the
knowledge of which Knight is held to have been apprised by reason
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of his position of register, cannot be held to affect the blona fides of his
purchase from the Wisconsin Central railroad company, and said
application to purchase is, as to the said lands, re-instated and recom-
mended for allowance, and the conflicting homestead entries held for
cancellation.

From said decision the etryindn appeal, alleging that the matter of
Knight's right under his application to purchase is res adjudicata, and
that Knight's motion for review was in effect denied, by the decision- of
October 1, 1895, quoted from.

While the decision referred to fails to consider Knight's motion, so
far as affects his application to purchase, it was not the purpose thereof
to adhere to the decision denying his claimed right of purchase, but
rather to treat the case as though this question was eliminated, it
appearing so far-as then shown by the record before me, that Knight
was fully protected under his purchase of the company.

It must be apparent from the recitation heretofore made that the
reservation for the Omaha grant in nowise affected the attachment of
rights under the Central grant, so that Knight's knowledge of such
reservation in nowise affected the bona fides of his purchase from the
Central company, and were it not for the filings of record at the date
of the attachment of rights under the Central grant, Knight would
be fully protected by reason of his purchase from the Central company.

Certain of the lands covered by his application to purchase under
the act of 1887 were, as before stated, excepted from the Central grant,
by reason of subsisting pre-emption claims of record at the date of the
attachment of rights under the Central grant.

As to such lands, Enight's application to purchase must prevail.
He purchased the lands of the Central company for a valuable con-

sideration, and whether before or after the passage of the act is not
material. (Balch v. Andrews et al., 22 L. D.,238.)

le duly applied to purchase under the act of March 3, 1887, and
made proof as required.

The conflicting entries were all initiated subsequently to his applica-
tion to purchase.

lie did all that was necessary to protect him in his rights, and the
fact that he was erroneously denied such right, and others allowed to
make entry of the lands applied for, cannot be successfully pleaded as
a sufficient reason to prevent the reconsideration of the matter and the
re-instatement of Knight's application, the lands still being within the
jurisdiction of this Department. In the case of Knight v. U. S. Land
Association (142 U. S., 178), it was held:-

It makes no difference whether the appeal is in regular form according to the
established rules of the Department, or whether the Secretary on his own motion,
knowing that injustice is about to be done by some action ofthe Commissioner,
takes up the case and disposes of it in accordance with law andjustice. The Secre-
tary is the guardian of the people of the United States over the public lands. The
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obligations of his oath of office oblige him to see that the law is carried out, and
that none of the public domain is wasted or is disposed of to a party not entitled
to it.

No appearance having been made on the part of the preemptors
whose filings were of record, uncanceled, at the date of the attachment
,of rights under the Central grant, the same will not interfere with
Knight's purchase.

I therefore affirm your office decision, and direct that upon comple-
tion of entry by Knight, the conflicting homestead entries be canceled.

PRACTICE-COXTETA-NsT-COSTS--'2rlREST OF THE GONTERNMENT.

IE[RGcEN . FLOYD.

A contest instituted under section 2, act of May 14, 1880, and prosecuted until the
charge as laid therein is apparently established should not be dismissed on
the contestant's refusal to make further advances for the costs, but treated
thereafter as between the government and the entrymnan.

A contestant who, after the submission of his own testimony, declines to pay the
farther costs of the case, is without interest in the controversy, and has no
standing to complain of the refusal of the local officers to recognize him in the
subsequent proceedings.

Acting Secretary Reynolds to the Commissioner of te General Land Off ce,
{(J. I. El.) April 11, 1896. (W. F. M.)

On April 10, 1891, Bessie Olson, now Mrs. Floyd, made homestead
entry of the NE. i of section 13, township 105 N., range 76 W., within
the land district of Chamberlain, South Dakota, and on July 18, 1894,
Andrew Heggen filed an affidavit of contest charging abandonment,
change of residence for more than six months and failnre of settlement
and cultivation as required by law, and undertook to pay the expenses
*of a hearing.

The hearing was begun and proceeded until the contestant had sub-
rmitted his testimony, when, according to the record the following
proceedings occurred:

The contestant having rested, paid the costs under Rule 55, and having flly estab-
lished all the charges made, now gives notice that the claimant, if she desires to
make any defense, must do so at her own expense, and the contestant declines to
pay any tirther expense in the taking of testimony.

To which the register and receiver state that this case was commenced, notice
issued and the testimony taken thus far wholly and exclusively under Rule 54, and
has been done so and was so done under the oath of the contestant filed in this case
that he would pay the costs in this case; and if he refuses to pay any costs in the
case, as far as this contestant is concerned, the case will be promptly dismissed, and
at the same time claimant is notified that she will be allowed to present such testi-
mony as she may desire to show her residence, improvements of good faith, in con-
nection with her homestead entry.

Under the rling the contestant still refuses to pay any of the further costs of the
hearing.
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Whereupon comes the claimant, and states to the Ion. register and receiver that
the affidavit for contest being such as to place the same under Rule 5t, and she under-
standing thai the examination herein would proceed under that rule, has made no
arrangements to raise money to takle testimony in this case; that she is a poor
woman, and has just recovered from a long spell of sickness, and is at this time
utterly unable to obtain the means to pay for taking down any testimony in the case;
but being desirous of fully showing and establishing her residence, occupancy and
cultivation in good faith of her claim, now asks that this examination be postponed
for ten days to enable her to raise the money necessary to pay the expenses of talc-
iog testimony. She states that this motion is induced by reason of the surprise
caused by the extraordinary (hange of base by the contestant.

In view of the extraordinary action of the contestant's attorneys at this t ime, the
claimant will be allou'ed a continuance to put in such testimony as she may desire
in support of her entry, and the case is continued for that purpose until the 22nd day
of November, 1894, at the hour of 9 o'clock A. Si.

To the dismissal of the case and the refusal of the register and receiver to further
recognize the contestant or his attorneys in this case, or permit cross-examination of
claimant and her witnesses, the contestant duly excepts.

The contestant appealed from the action of the register and receiver
in dismissing the contest so far as he was concerned, and has prose-
cuted a further appeal here front the decision of your office affirming
that of the local office, pro tanto, but holding the latter to have been
ousted of its jurisdictionf, and that there was, therefore, io authority
for further proceedings thereafter.

Pursuant to the ruling of the register and receiver the testimony of
the contestee was taken, however, and is a part of the record, though
it was not considered by your office, and by their letter of November
26, 1894, after a review of all the proceedings had in the case, and hav-
ing considered the testimony submitted by both parties, they recom-
mended that the entry of Mrs. Floyd be allowed to remain intact.

The contention of the appellant is fully presented in his third and
fourth specifications of error, as follows:
- There was error in holding that the contestant in this case did not have the legal
right to prosecute this contest under rule of practice No. 55.

And:

Contestants have under thelaw and rules of practice the exclsive right to deter-
mine under what rule of practice they will prosecute and there was error in the
Commissioner determining for this contestant that his contest was and could be
prosecuted only under rule of practice No. 54.

The case of Hansen v. Nilson et al., 20 L. D., 197, the latest expres-
sion of this Department on the question, is similar in many of its facts
to that under consideration, and appears, in arguendo, to sustain the
view of the contestant.

Where a contest, [it is said there] commenced under Rule 54, has been sustained
by the testimony offered by the contestant, the claimant is put upon his defense
whether the contestant claims the preference right or not. If at any stage of the
proceedings prior to closing his case the contestant waives the preference right
of entry, or if he should decline to pay the cost, as required by Rule 54, the case
should proceed as if it had been commenced under Rule 55. There is no rule to
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force contestant to pay all costs of the proceeding if he should waive the prefer-
ence right of entry, and if he should refuse to pay all cost as required by Rule 54, he
would then forfeit the preference right, and the government would continue the
prosecution of the case if the testimony submitted by the contestant showed that
the claimant had failed to comply with the law.

It is to be-observed, however, that it is not said that the contestant
shall be permitted to continue as the prosecutor of the case, but that
"the government would continue the prosecution of the case." The
theory of the case is more fully disclosed in the paragragh following
that last quoted:
- The government is a necessary party to every proceeding under a contest, and it
is the duty of its officers to guard and conserve its interests as they may appear.
Where a contestant at any stage of the proceeding drops out of the case, leaving a
record of testimony clearly showing that the entry should be canceled, it is the duty
of the government to act upon it and to cancel the entry, and to restore the land to
the public domain.

The precedent cited goes no further than to establish the rle that
a case instituted under the second section of the act of MIay 14, 18807
and proceeded with until the allegations of the affidavit have been
apparently sustained, should not be dismissed, though the contestant
refuse to make further advances for costs, or do any other act indicat-
ing his retirement from the case as its responsible and active prose-
cutor. Plainly, the rule thus announced, and it is an eminently proper
one, arises out of the obligation devolved by law upon this Department
to guard the interests of the government as they relate to the public
domain, however and wherever those interests may appear.

In the case at bar, however, the register and receiver did not dismiss
the case absolutely, but only in so far as the contestant was concerned.
Having refused to make further advances for the expense of the hear-
ing, and thereby forfeited the preference right awarded him by law in
the event of a favorable issue of his suit, he was no longer a party in
interest. The issue was left between the government and the entry-
man, and in behalf of the former the local officers proceeded with the
case to its end, and upon the whole record, rendered a decision in favor
of the latter. While it is true the action of the register and receiver
in refusing to further recognize the contestant or his attorneys appears
to have been somewhat arbitrary, it is not shown that the government
has suffered any injury, and in view of the manifest bad faith of the
contestant as evidenced by his abrupt and unexplained change of
attitude, this action is not without excuse. And in any event, it is to
be observed, finally, that he is without standing to complain, being
without interest in the controversy.

The Department has not the benefit of the judgment of your office
upon the merits of the case, but it is not thought necessary to remand
it on that account. The testimony has been carefully examined, and I
concur in the conclusion of the local officers, who had the witnesses
before them, that there is no reason for disturbing the entry, which
will, therefore, be permited to stand.
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I-LOMESTEAD CONTEST-SETTLEMEST RIGHT-GOOD FITII.

KEELER . LANDRY.

A homestead entry made with full knowledge of the prior settlement laim and,
improvements of another, and with intent to take advantage of the impover-
ished condition of such claimant, is wanting in good faith, and will be canceled,
although such adverse claimant may have failed to assert his right within the
statutory period.

Acting Secretary Reynolds to the Commissioner of te General Land Office,
April 3, 1896. (C. J. G.)

I have examined the record in the appeal of Rene Landry from your
office decision of March 8, 1895, holding for cancellation his homestead
entry for the E. I of SW. 4 and lots 3 and 4 of Sec. 30, T. 30 N., R. 57
E., Spokane land district, Washington.

The evidence discloses the fact that while the contestant may have
been guilty of some negligence in the matter of perfecting his entry
within 'the statutory period, yet the contestee has not shown that good
faith which the law requires of settlers on the public lands. The
contestee had full knowledge of contestant's settlement and improv.e-
ments, and he evidently took advantage of contestant's impoverished
condition.

In Iehetor v. Gibbon (111 U. S., 276), the supreme court, speaking of
the system of public land laws, says:

Its aim has been to protect those who in good faith have settled upon public land'
and made improvements thereon, and not those who by violence or fraud or breaches
of contract have intruded upon the possessions of original settlers and endeavored)
to appropriate the benefit of their labors. There has been in this respect in the.
whole legislation of the country a consistent observance of the rules of natural
right and justice.

In Johnson v. Johnson (4 IL. D., 158), it was said (yllabus):

The wrongful act of an entryman, whereby the settlement rights of another claim-
ant for the same tract, were not protected by filing or entry, will not be allowed to)
'inure to the benefit of such entryman.

All the facts in the case at bar, taken together, warrant the conclu-
sion reached by your office.

Your said office decision is hereby affirmed.
10332-vOL 22-30
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HOTIESTEAD CONTEST-SECOND CONTESTANT.

STRANSKY V. SHAIUT.

The right of a second contestant to a jlguent on the charge as made bv him and
established by the evidence, can not be defeated hy acts performed with a view
to curing the alleged default after such contestis filed, but before notice thereof
and pending the disposition of a prior collusive contest.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) April 14, 1896. (J. L.)

This case involves the NE. of section 14, T. 104 N., B. 70 W., 5th
principal meridian, Chamberlain laud district, South Dakota. On
April 5, 1890 Lizzie A. Shauit made homestead entry No. 56 of said
land. And on October 6, 1890, she procured leave of absence for one
year.

On July 13, 1894, John A. Stransky filed his affidavit of contest
against said entry alleging:

That the said Lizzie A. Shaut has wholly aandoned said tract, and changed her
residence therefrom for more than six months since making said entry, and next
prior to the date herein; and that said tract is not settled upon and cultivated by
said party as required by law.

A hearing was had beginning September 19, and ending September
24, 1894. On September 28, 1894, the local officers recommended that
the contest be dismissed.

On appeal, your office on February 21, 1895, affirmed said decision,
dismissed Stransky's contest, and held Shaut's entry intact. Stransky
appealed to this Department.

It appears that when Stransky's affidavit of contest was filed, there
was pending against said entry a contest initiated by one Henry F.
Thompson which was set for hearing on August 8, 1894. Neither
party appeared; the contest was dismissed; and notice for a hearing
of Stransky's contest was issued, and served on the entrywoman the
same day, towit: August 8, 1894. When under cross-examination
Miss Shaut was asked: "State if said Thompson did not file a contest
against your claim on the ground of abandonment, and if you did not
or Mr. Sanborn for you, pay Mr. Thompson the sum of fifty dollars
not to appear?" She refused to answer the question. All the facts
and circumstances disclosed in the recorded testimony justify and
eompel belief that Thompson's contest was friendly and collusive.

The evidence shows by a clear and palpable preponderance, that
Miss Shaut never did at any time establish and maintain her residence
in good faith on the land; and that she never did settle upon and culti-
vate said tract as required by law: That her infrequent visits to the
land were made merely to keep up a color of residence.

In the year 1890 she bought fom one William Martin for $200 the
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house upon the land, which was situated within ten rods of a much
traveled public road, about two miles from the town or village of
Pukwana. The contestant proved by four witnesses, near neighbors,
living in sight of her house, who passed the house frequently, some
twice a day going to and returning from Pukwana, some twice and
some three times a week, that from September 1890 to July 1894, the
house was uninhabited. That the doors and windows were closed with.
shutters and a storm door. That there were no lights at night, nor
fires nor smoke by day; and no indications either inside or outside of
the house, of human habitation. Tat Miss Shaut instead of being res-
ident, a neighbor and an acquaintance, was a stranger, whose person
was unknown even by sight to those who lived nearest to the house.

According to her own testimony: She was an unmarried woman about
thirty nine years old, and by trade a seamstress, milliner and mantua
maker: In the year 1890 she spent eight days upon her claim: On Octo-
ber 6, 1890 she procured leave of absence for one year: It was then
probably that she battened up the doors and windows: In the fall of
1S91 she was on the place at intervals; " altogether probably between
two and three Weeks": Between October 17 and November 22, 1891
"I sewed in town at Pakwana for different parties": From November
22, 1891 to February 1, 1892, she was at the Taft House in the town of
Chamberlain sewing; during which period she says: "I think I went
out to Pukwaua on a Saturday train and remained until Monday even-
ing and returned to Chamberlain to the Taft House; but I did not go
to the claim": During the year 1892, according to a memorandum of
dates kept by her on the door casing in the house, she was on her
claim at intervals about forty four days in all: During that year she
carried on business as a milliner and mantua maker in Pukwana;
worked late in the evenings; and "mostly nights and Sundays were
spent on the claim:" During the year 1893 she spent on the claim
eighteen days; "four days in March, seven in May, and as many in
August, counting the time between the dates that I remember: She
spent the rest of the year 1893, in the town of Aberdeen about one
hundred and fifty miles away from the land, with the exception of
about ten days of May, which she spent in Pukwana, selling some mil-

: linery goods which she brought from Aberdeen: Her last visit to the
claim in 1893 occurred sometime between August 20, and August 30;
on which last day she returned to Aberdeen where she stayed until
February 14, 1894: on February 15, 1894, she went to her claim, and
stayed all night; and on the 16th she returned to Aberdeen: She did
not again visit her claim until after Stransky had on July 13, IS94, filed
his serious affidavit of contest now under consideration.

After the testimony touching the merits of the case had been taken,
Miss Shaut was recalled as a witness by her attorney for the purpose
of testifying:

(1). That on August 8, 1894, when Stransky's notice of hearing was
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served upon her, she was ol her claim, (2) that she had arrived there on
July 16th; (twenty-three days before the service. but three days after
the filing of Stransky's affidavit of contest); and (3) that she had no
knowledge of Strausky's contest until August 8, 1894.

When asked on cross-examination, "if when you returned to the claim,
on the 16th of July, you knew that a man by the name of Thompson
had contested your claim ?", she refused to answer the question.

In view of the facts palpably proved in this case it is impossible to
believe that Miss Shaut returned from her business in Aberdeen to her
claim on July 16, 1894, in ignorance of the two contests pending against
her entry, with intent in good faith to abandon the manner of life to.
which she was accustomed and in which she was successful, to become
a farmer, a cultivator of the soil, a bona fide permanent resident on a
homestead in the country.

So also the testimony of Miss Shaut herself is sufficient to prove the
contestant's second allegation to wit: that said tract was not settled
upon and cultivated by her in good faith as required by law, during
four and a half years.

On page 44 of the testimony Miss Sb ant says:

In the year 1890 there was corn, potatoes and millet put in, but nothing gathered
on account of drouth. During the year 1891 there was no crop. (She had leave of
absence). In the year 1892, I had the land all plowed and seeded to wheat, but
raised nothing on account of a partial drouth. In 1892 I received in wheat a few
bushels more than were planted. In the year 1893 I had the land also plowed and
some breaking done, and seeded to wheat again. From 24 acres of land I received
two and a fraction bushels of wheat. I made arrangements in the month of Febru-
ary (1894) to have the land plowed in the spring, andplanted to corn; but on account
of drouth or dry weather it was not done.

Your office erred in holding that Miss Shaut by returning to the land
on July 16, 1894, condoned or cured the de-fault which was palpably
proved. In the case of Eddy v. England 6 L. D., 530, this Depart-
ment held as follows:

It is the duty of the local officers to receive an affidavit of contest when another
contest is pending and to hold it subject to the disposition of the first contest. It
is not within the power of the contestant to fix the date of the hearing, nor can he
know when the hearing will be had. All that he is required to allege is that the
failure exists at the time the affidavit of contest is made. This affidavit dates from
the time it is received at the local office. The affidavit of contest (in that case) was
made September 9; and was duly presented to the local office and should have been
received, although no further action thereon could have been taken until the prior
contest was disposed of; and it will be held to take effect from that date.

This ease is quoted and approved in the cases of Farrell v. McDonald
13 IL. D., 105, and Westenhaver v. Dodds 13 L. D., 196, and it is the
settled law of this Department.

The careless use of a word which has no technical meaning apart
from its general sense, probably led your office into error. According
to Rules of Practice 1, 2 and 3, a contestant initiates his contest against
an entry by filing his corroborated affidavit of contest containing apt
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allegations and applying for a hearing. Rles 4, 5 and prescribe by
whom and how bearings may be ordered. Rules 7 and 8 prescribe the
form of notice of the hearing to be issued. These are functions of the
public officers. Rules 9 to 14 inclusive regulate the mode of serving
the notice, and Rules 15 and 16 prescribe the mode of " proof of service
of notice." When the contestant shall have served the notice prepared
and signed by the local officers, and shall have furnished them with
the required proof of such service; or, when the contestee, without
notice, voluntarily appears, (as was the case in Heptner v. McCartney
11 L. D., 400), then and not till then, do the local officers acquire juris-
diction of and over both the parties and the case. Then their jurisdic-
tion is initiated. Necessarily, the beginning of the contest must precede
acquisition of jurisdiction to hear and decide it. The interval of time
is always appreciable, and is often considerable.

Your office decision is hereby reversed. Stransky's contest is sus-
tained; and Miss Shaut's homestead entry will be canceled.

HOMIESTEAD-ACT OF JUNE 15, 1880.

MCBRIDE V. BUTLER ET AL.

A cash entry under the act of June 15, 1880, allowed on the affidavit of the entry-
man's attorney in fact will not be disturbed, where, after transfer of the land,
the entryman refuses to make the personal affidavit required by the regulations.

Secretary Sithi to the (ommissioner of the General Land Office, April
(J. I. JR.) 24, 1896. (W. MV[. W.)

I have considered the appeal of W. WV. Holmes, transferee, from
your office decision of August 11, 1890, denying his motion to remove
the suspension of the cash entry of William J. Butler for the S. of
the NE. and the S. of the NW. of Sec. 31, T. 5 S., R. 22 W., Colby
land district, Kansas.

On February 27,'1879, William J.- Butler made homestead entry of
the land involved, and on June 5, 1884, he made cash entry of it under
the act of June 15, 1880, through his attorney in fact, Lester V. Davis.

Butler's cash entry was suspended by your offic e on April 18, 1885,
for the reason that the required affidavit was made by a person other
than the entrynan, and the local officers were directed to allow the

;party sixty days in which to file the required personal affidavit.
Oi July 23, 1886, the local officers rejected the application of Levi

'IL. McBride to contest Butler's entry on the charge of abandonment, for
the reason that after final certificate has been issued a hearing can only
be ordered by your office.

By letter of March 26, 1887, the local officers reported to your office
that the entryman had been duily notified of the suspension of his entry
and had taken no action in the matter.

On April 22, 1887, your office, in view of Butler's failure to comply-
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with the requirement contained in your office letter of April 18, 18S5,
held his entry for cancellation and held McBride's application to await
the result of said action.

On July 5, 1888, the local officers transmitted to your office a motion
by W. W. Holmes to remove the suspension of said cash entry, and
asking to be heard in defense of his interests as transferee of the entry-
man Butler. He supported his motion by an affidavit, in which he
shows that he purchased the land in question from William E. Crutcher
in good faith without any knowledge, directly or indirectly, of any
fraud or defect in making the cash entry, or that it had been suspended;
that he paid $625 for it; that Butler had left the country and' Holmes
could not ascertain his whereabouts. Whereupon he asked that the
requirement of your office letter of April iS, 1885, be withdrawn. He
also submitted an abstract of title to the land in question, which shows
the issuance of the final receipt on June 5, 1884, to Butler; a warranty
deed from Butler and wife, executed by their attorney in fact, Lester
V. Davis, dated June 6, 1884, to William E. Crutcher; a warranty deed
from said Crutcher, single, to Frank L. Sheldon,. dated July 7, 1884;
and a warranty deed from said Sheldon and wife to W. W. Holmes,
dated December 14, 1885.

On March 21, 1888, the local officers reported to your office that due
notice of your office action of April 22, 1887, had been given the proper
parties, and no further action had been taken.

On April 11, 1888, your office closed the case, and canceled Butler's
entries.

Leaving out some intervening entries of the land in question which
were all canceled prior to July 16, 1892, on that date one George F.
Breon made homestead entry of the tract involved, which entry remains
intact upon the records of your office.

On September 1,1894, the local officers forwarded a motion for review
of your office decisions of April 22, 1887, and August 11, 1890, on the
grounds that neither Holmes nor his attorneys had been notified of
said decisions, or had an opportunity to appeal therefrom.

On November 24, 1894, your office found: "That the notice of office
decision of August 11, 1890, was not served upon Holmes' attorneys
as it should have been, and was never received by him," and allowed
Holmes to appeal from said decision of August 11, 1890, within sixty
days, upon serving notice upon George P. Breon, the present entryman.

Holmes appeals.
In view of the conclusion I reach, it is not necessary to set out and

discuss all of the errors assigned by the appellant, as such a course
would prolong this opinion to an unusual length.

One error specified is as follows:

Said ruling is contrary to subsequent rulings of the Department, and the said cash
proof so made in the name of said William .J. Butler Was improperly canceled.
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In the case of George T. Jones, 9 L. D., 97, it was held that a cash
entry under the act of June 15, 1880, allowed on the affidavit of the
entryman's attorney, will not be disturbed, when, after transfer of the
land the entryman refuses to make the personal affidavit required by
the regulations. This case was cited and followed by the Department
in McFarland v. Elliott, 11 L. D., 587.

The required affidavit in this case was made by Butler's attorney in
fact and his cash entry allowed thereon. One of Holmes's attorneys
filed an affidavit in support of iolmes's application in which lie states,
inter calia, that after long and diligent search he ascertained -that But-
ler resided in Washington Territory; that Butler refused to make the
personal affidavit required, unless Holmes would pay him an additional
amount of money for the land involved.

From an examination of the whole record in the case, I am of opin-
ion that it clearly comes within the rule announced in the Jones,
McFarland v. Elliott cases, supra.

McBride's application to contest Butler's entry was properly rejected
by the local officers.

Your office decision appealed from is accordingly reversed. Breon
will be notified to show cause why his entry should not e canceled,
and upon his failure to show proper cause, his entry will be canceled
and Butler's entry reinstated and passed to patent.

ACCOUNTS-DEPUTY SURVEYOR' S CONTRACT.

GEORGE: W. EARSON.

A deputy surveyor's claim for compensation on account of the retracement of old
lines in order to secure a starting point for the work in hand, cannot be recog-
nized, where it does not appear from the field notes that such action became nec-
essary in the absence of evidence of the former surveys; nor can the failure of
the field notes to show the necessity for such retracement be made good by a
supplemental statement.

In the adjustment of an account under a deputy surveyor's contract the Commissioner
of the General Land Office is authorized to make a deduction of five per cent from
the agreed compensation, if the work is not performed within the stipulated
time, and no extension of such time is granted ot applied for.

That the expense of a survey is payable from the repayment fund provided for in the
act of July 2,1864, does not take the adjustment of the account out of the rule
authorizing a deduction from the agreed compensation when the work is not done
-within the stipulated period.

Secretary Smith to the Commissioner of the General Land Office, April
24, 1896. (W. M. B.)

This is an appeal by contracting deputy surveyor George W. Pear-
son, from your office decision of September 7, 1894, and also from that of
December 22,1894, re-affirming your said former office decision, wherein
was disallowed certain charges or items contained in said deputy's



.472 DECISIONS RELATING TO THE PUBLIC LANDS.

account for the retracement of certain specified lines run and estab-
lished in previous surveys, )which retraceinents appellant alleges were
authorized by contract No. 90, dated Jule 2, 1892, and special instruc-
tions thereunder, relative to surveys to be executed in T. 14 N., Rgs.
9 and 10 E., California; exception is also taken to the deduction of five
per cent. from the amount charged by the deputy for the surveys
accepted and approved by your said office, for the reason that the
same were not completed within the time stipulated in the contract.

Appellant files assignments of error, which being substantially stated
are: (1) that it was error to hold that the retracements of lines for
which payment was disallowed, was not necessary to find the starting
point from which to run certain lines necessary to the completion of
the surveys designated in the contract; (2) that it was error to hold
that the deputy was not fully authorized to retrace or resurvey all such

.lines of approved official surveys, "in such cases as he (the deputy)
shall find to bue necessary to the proper completion of the new survey,
proper,"'; and (3) that there is no law or authority for deducting five
perq cent., from the amount properly chargeable by the deputy, upon
the ground that the survey was not completed within the time stipu-.
lated in the contract.

In answer to said allegations of error, it may be observed that while
deputy Pearson was autlorized in a general way to determine whether
the retracement of certain lines run in the former or original survey
became necessary in order to find or discover the locus of the starting
point from which to run the lines that were considered essential to
the completion of the survey under contract No. 90, still the authority
of said deputy to make such retracements or surveys was specially
defined, and limitedor restricted, by special instructions, which were,
under existing law, as much a part of the contract under which the
deputy executed the work therein designated as if they had been
therein embodied, and the dispensableness or idispensableness of
making such retracements depended entirely upon conztingencies or
conditions which could only become discernible or determinable y
examination in the field as described in and regulated by said special
instructions, ade expressed in the followilg words, to-wit:

You will make only such retracenients and resurveys of former approved official
lines as may be found by you to be absolutely essential to the proper completion of
the new surveys to be made by you as authorized, for which work you will be
allowed the maximum rates per mile, viz: $15 for township and range lines, and $12
for section lines; the same rates to be allowed for all retracemenits orresurveys found
by you, as before said, to be absolutely essential to the correct completion of the
new work, all payable from the special fund named in the contract.
- The lines, if any, which may be found necessary to be rerun or retraced in order

to re-establisb your beginning or closing points must be specifically described in the
field notes of the ew surveys, and the necessity therefor clearly set forth; as also
the fact that no evidence of such former approved serveys were found, and that the
line or lines of alleged original official surveys as shown by the field notes and
diagrams furnished you by this office, are either fictitious or have been obliterated;
also that a faithful search has been made therefor.
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Great care must be exercised in order to prevent, if possible. needless retrace-
ments or resurveys, hence the requirements providing fbr detailed statements of
the necessity and search for lines i question; all of which information must be
embodied in the field notes of the surveys, provided for in your contract.

Thus it appears that the authority or discretion conferred upon the
deputy in the first paragraph of said instructions is qualified, explained

and restricted by the words of the second. These instructions should
be considered as a whole and when so considered are readily under-

stood, and any experienced deputy surveyor would find no trouble in

comprehending and carrying them out'according to their true intent.

To

make only sch retracements and resurveys of former approved official lines as may
be found by you (the deputy) to be absolutely essential to the proper completion of
the new surveys,

as set forth in the first paragraph, clearly meant that only such retrace-

ments were to be made to find the required corners in the former or

original surveys, for starting points, the locus of which could be ascer-

tained or discovered by no other method than that of retracement or

resurvey of the lines in the old survey.
The instructions, in cases where the true situs of the old corners could

not be ascertained and determined by the regulation markings at the
proper point, contemplated the finding of the locus thereof by the bear-

ing trees or other objects with the aid of the official field notes of the
original survey, and the diagram of the old survey showing a protrac-
tion of the lines thereof to aid in the new survey which had been fur-

nished the deputy for his guidance in the field.

It now becomes a matter of the first importance to determine whether

the requttiremeints of these instructions were observed, and the valuable
information furnished by the official field notes and diagram of the

former surveys was made available, by the deputy in the execution of

his work, wherever possible and racticable to the end of preventing

"needless retracemnents."

For that purpose reference nst necessarily be had to the field notes

of the new survey. Turning to page 3 thereof (Survey in T. 14 N., IR.

10 E.), it is found, for example, that the deputy in order to run that

portion of the line between sections 19 and 30 indicated by a red line

*on diagram, marked Exhibit "A" (hereto attached), went to the corner

of sections 29, 30, 31 ad 32 and ran thence, north, between sections
29 and 30 to find the corner of sections 19, 20, 29 and 30 as a point of

beginning. The deputy found the corner to sections 19, 20, 29 and 30,

and made the following entry with reference thereto in the book of
field notes:

At this point (corner of sections 19, 20, 29 and 30) I find a partly decayed post,
mark nearly obliterated. I reestablish it.

The deputy fails to make any reference in his field notes to the exist-

ence of any witness trees or other bearinig objects at this point, as he
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should have done. Nor does the evidence furnished by the field notes
show that a "f faithful search " was made to find said corner of sections
19, 20, 29 and 30 before making the above described retracement If
such examination had been made upon the ground in the locality of the
corner the true locus of the old corner might have been ascertained by
the "partly decayed post, marks nearly obliterated" and the witness
trees or other bearing objects, and the corner post sufficiently identi-
fied to have obviated the supposed necessity-and saved the expense-
of retracing the old established line between sections 29 and 30. The
other retracements charged for, and disallowed, in T. 14 N., R. 10 E.,
as appears from the depaty's own field notes seem to have been as
unnecessary for the proper completion of the new survey as the one
above describe(.

One other illustration will be given of the unnecessary retracement,
charged for by the deputy, in the same township, but in range 9. In
the field notes the following entry is made, to-wit:

It is impossible to chain any part of the line from the -I see. cor. bet. sees. 12 and
13 and the coy, to sees. 12 and 13 on the east boundary of the township. I therefore
go to the cor. of sees. 1, 2, 11 and 12, and rn S. 1 W. on a line bet. sees. 1 and 12.
And at 40 cls. I find the sec. cor., which is a post 3 ins. square, 1 ft. above ground
marked f S. on W. face from which a white oak 16 ins. dian. bears N. 65e E., 39 ks.
dist. marked S. B. T . . . . . .d at 80 chs. the cor. to sees. 11, 12, 13 and i which
is a post 34 ins. square 1 ft. above ground marked T. 14 N., S. 12 on N. E: E. 9 E.,
S. 13 on SE: S. 14 on S.W., and S. 11 on N.W. faces, from which

A black oak 14 ins. diam. bears N. 7 E. 80 ks. dist. marked T. 14 N., R. 9 E., S.
12 B. T.

A pine 20 ins. iam. bears S. 310 80 Iks. dist. marked T. 14 N., R. 9 B., S. 13 B. T.
A pine 30 ins. diam. bears S. 83° WT. 133 lks. dist. marked T. 14 N., R. 9 E., S.

14 B. T.
A black oak 12 ins. diam. bears N. 5l° WV. 88 Is. (list. marked T. 14 N., E. 9 E.,

3.11 B. T.
From this cor. I run

East on a blank line
Va. 16 E.

And at 40.15 cs. to the 4 sec. cor. point.
Finding the or. obliterated I established the locus thereof from bearing trees stand-
ing according to the official field notes.

Thus it appears that there was no necessity for the resurvey or
retracement of the line established in the former survey-one mile in
length-between the corner of sections 1, 2, 11 and 12, and the corner
of sections 11, 12, 13 and 14, with a view of finding the locus of the -
section corner on the line between said sections 12 and 13, since the
old established corner of sections 11, 12,13 and 14 was not obliterated-
a properly marked section corner post being found thereat in good con-
dition-with regard to the correct locus of which there could be no
possible doubt or uncertainty, since the said true locus thereof could
have been verified by and ascertained from the four bearing trees in
close proximity thereto, which were found standing in relative position,
properly marked, according to description thereof as shown and noted
in the transcript of the official field notes of the former survey.
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This said corner-the locus whereof could have been found by diligent
search,withont the retracement above described-the deputy could have
made available as a starting point from which to run the east half por-
tion of the line between sections 12 and 13, and saved the trouble and
unnecessary expense of resurveying the line between sections 11 and 12.
It may be here observed that the deputy, in his field notes, did not show
or even state the necessity for retracing the W. mile of the old line
between sections 12 and 13, as required by instructions, only noting in
his book of field work, as shown above, that he found the locus of the
4 section corner on the south boundary line of section 12-to be used
as a starting point from which to run the E. 4 of said boundary line-
4 from bearing trees standing according to the official field notes." No
notation was made in the field notes of any search whatever for said 4
see. corI. previous to retracement of that portion of the line between
cor. of secs. 11, 12, 13 and 14 and the said I sec. cor. on line directly east
thereof (Vide diagram marked Exhibit A). Had there been a faith-
ful search" therefor in the first instance the locus of said corner. could,
in all probability, have been found and used as a starting point, thus
rendering needless the stated retracement of one and oue-lalf miles of
lines already mentioned. Conceding' for argument sake that the said
4 sec. cor. could not have been located without retracing the west half
of said line between Sees. 12 and 13, still there can be no doubt but
that the well marked cor. of Sees. 11, 12, 13 and 14 (only a half mile
distant from said 4 Sec. cor.) could have been easily located by a search
therefor and used as a starting point from which to retrace that portion
of the established line between Sees. 12 and 13, in order to find the 4
Sec. cor. and extend said line from said point as provided in deputy's
contract, to the east boundary line of T. 14 N., R. 9 E. To complete
the line between the last above named sections in such manner, would,
as stated, involve the retracement of a half mile of old line to secure a
starting point, which, in the completion of fragmentary surveys, Such

as are provided for in contract No. 90, is clearly a contingency of the
contract, for which work it was not contemplated that the deputy
should receive compensation, unless under the exceptional or specific
conditions so minutely set forth in special instructions. A diagram,
same as that hereto attached, whereon a delineation of the old and new
surveys is indicated respectively by black and red lines, together with
field notes of former surveys, were furnished the deputy to enable
him to find the locus of old corners by search therefor before making
retracements of old lines for such purpose.

A full and careful examination has been made of the field notes
returned by the deputy for the surveys executed by him, and it appears
therefrom that in most instances there was about as little necessity for
rerunning, and justice in charging for such retracement of the old
lines disallowed by your office and not herein described, as there was
for retracing and charging for such work thereon of the lines herein-
before specifically described.
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The right to make retracement of old lines for the purpose of locat-
ing established corners for starting points, where such work became
unavoidable and absolutely giecessary, was provided for in the contract,
but it was never intended to confer upon the deputy the privilege of
expanding such right into a license to make as many retracements as
he might think proper; but on the other hand he was cautioned to
exercise "great care" to prevent "needless retraceinents or resur-
veys", and to make such "faithful search" for old corners as might
obviate the necessity of rerunning any lines of the old survey which
might not be necessary for the completion of the new survey.

When, however, it did become necessary to make retracement of
established lines in order to find starting points in the new surveys it
was required by the terms of the contract, embodied in the special
instructions thereunder, as already stated, that such lines should "be
specifically described in the field notes of the nw survey", and the
necessity for retracing the same "clearly set forth in said field notes,
as also the fact that no evidence of such former approved surveys were
found." It was also by the terms of the contract required that " faith-
ful search" should be made for the old corner or corners prior to mak-
ing retracements of said lines of the former survey to find the same,.
and that when the rerunning of a line or lines became necessary for
such purpose that the field notes should show that such corner or cor-
ners of the alleged original official surveys, as shown by the field notes
and diagrams furnished the contracting deputy, were either fictitious,
or had been obliterated, and if obliterated that they could not be
located from the bearing trees.

It cannot be claimed that the disallowed retracements were partiu-
larly described and the necessity therefor set forth fully and specific-
ally as was required by instructions.

Germain to this articular branch of the case appellant's attorney
alleges that:

The deputy in addition to his field notes, submitted under date of January 20,
1894, through the surveyor general a full and complete statement showing the lleces-
sity for the retracement and resurvey of each of these lines. To this report we
invite attention, as it bears upon its face the stamp of fairness. Vide instrument
hereto attached, marked Exhibit B".

Commenting upon and in explanation of said statementtheattorney
says:

Those explanations show a fll compliance with the special instructions. For
these retracements and resurveys, he was to be allowed by the terms of his contract,
the same as for other similar lines. He was required to specifically describe them

* and the necessity therefor, in his field notes. This he has done flly, as amended by
his rePort referred to.

There is an admission in such contention ancd statement of the attor-
ney that the field notes did not come up to the requirements of the

'instructions under which the deputy executed the work designated in
the contract
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Your office had a right to name the conditions under which retrace-
ment of old lines would be recognized and approved, and the contract-
ing deputy havin g ujidertaken to perform such work under the terms
and conditions stipulated in special instructions, a failure on his part
to note in the transcript of field notes every material fact which would
furnish full and complete information with respect to the necessity of
running any old line charged for was clearly a breach of his contract in
that particular.

To furnish such information in a statement made many months sub-
sequent to these retracements, though fully and satisfactorily explain-
ing certain essentials which were omitted in the field notes, which is
not admitted, will not be considered a compliance with instructions and
as curing the particular defects in the manuscript of field notes returned.
by the deputy. The Manual of Surveying Instructions, as well as the
expressed and specific terms of the special instructions, as already
stated, required that all such information should be fully and accurately
set out in the transcript of field otes, and not, by implication, else-.
where, during the'progress and execution of the work in the field. It
is not claimed that the deputy was unable, from any cause, to make a
record in such manner of every fact appertaining to a proper execution
of the field work and a full description thereof. He does not even
make an effort to show why the field notes returned by him are so
materially defective, and he should be the last one to complain of any
seeming hardship or loss for failing to comply with instructions, with
respect to the plain meaning of which there could be no reasonable
doubt or mistake.

With regard to the deduction of five per cent. from the amount prop-
erly coming to the deputy under his contract, it cannot be denied that
the surveys thereunder were not completed within the time stipulated
in said contract, and that no extension of time was asked in which to
complete the surveys.

Where such state of facts are shown to exist, your office is fully and
lawfully authorized and warranted in making settlement of all accounts
for surveys completed under such circumstances, as is provided in par-
agraph 6 page 223 Manual of Surveying Instructions, 1894, to be found
in words following, to-wit:

When surveys are continued and executed beyond the time limited inthe contract
and the contract has expired, and there has been no properly granted extension of
time thereto, the compensation of the deputy surveyor for the lines of survey exe-
cuted after the expiration of the contract will be reduced, and said lines completed
at such rates as the Commissioner of the General Land Office may in his judgment
determine to be proper, taking into consideration the value of the work.

By an examination of the records of your office it is ascertained that
the rule laid down in the above excerpt from the Surveying Manual,
which under existing law forms a part of every surveying contract, was
adopted and put in force generally by your office on May 23, 1893..
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Shortly afterwards, to-wit, on June 17, 1893, upon adjustment of a sur-
veying account of deputy Isaac Al. Galbraith, by deduction of five per
cent. therefrom, for surveys executed by him after the expiration of the
time stipulated in his contract for the completion of the same, your
office by letter, of said date, to the Surveyor-General of Washington,
among other things, stated:

In the future a reduction at this ( per centuml) or a higher rate will be made in
surveying contracts where the deputy fails to complete a survey within the expira-
tion of the contract or the extension of time granted therewith.

It may be observed in this connection that although the referred to
regulation was not embodied in the Surveying Manual until 1894-sub-
sequent to date of approval of Pearson's contract,-still the rule therein
enunciated, which was put in force and made applicable to all accounts
adjusted after May 23, 1893,-prior to the acceptance of the survey
executed by Pearson, and the adjustment of the accounts therefor,-
was based'upon a ruling-as far back as March 22, 1836-in the case of
ex parte Geo. W. Baker et al. (4 I. D., 451) wherein it was held that:

The rate of payment stipulated in the contract cannot apply to work completed
after the expiration of the time agreed upon.... where a contract stipulates
that the work shall be performed within a given period, the rate agreed upon can
only apply to work performed within that period; anaid for work done under such
contract after the expiration of that period of time, the rate of payment must be
governed by the value of the work, but in no case to exceed .... the rate fixed
in the contract.

Notwithstanding the fact that all legitimate cost and expense inci-
dent to these surveys are, by provision of the act of July 2, 1864 (13
Stat., p. 365, sec. 21) made payable from the repayment fund deposited
by the Central Pacific Railroad Company, still in adjusting accounts in
connection therewith the same rule, above enunciated, applies equally
thereto as in cases where such cost and expenses are borne solely by
the government and paid out of the regular annual appropriations
made for the survey of the public lands, without reimbursement.

Thus it appears that your office had both authority and the warrant
of precedent for deducting five per cent. from the mileage rate named
in deputy Pearson's contract, or, which is the same thing, to deduct a
like per cent. from the total amount properly coining to. the said deputy,
upon the ground stated; and it was left discretionary with the Com-
missioner of the General Land Office, when surveys were completed
subsequent to the time specified as a limit for their execution, or the
limit of an extension of time, to value the work and pay such rate as
might seem just and reasonable, provided such rate did not exceed
that stipulated in the contract. In the case at bar the mileage rate
was reduced to ninety-five cents on the dollar, which adjustment your
office was authorized to make.

Instead of the action of your office being unauthorized, as alleged by
appellant, in making the stated reduction of the amount of his account,
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such action appears to be sanctioned by the uniform practice of your
office since May 23, 1893, in the adjustment of accounts for surveys
completed in the manner stated, as in the case at bar,' and especially in
the absence of a satisfactory showing to the effect that the completion:
of the work was not delayed through any fault on the part of the con-
tracting deputy, but by unavoidable and unforeseen causes. Deputy
Pearson, as appears from the record, did not apply for an extension of'
time in which to complete the surveys under his contract, nor does he
make a satisfactory showing why the same were not completed Within
the period therein named.

Upon this special branch of the subject appellant's attorney alleges
and contends that:

Even if it could be held that the Commissioner had te right in any case to deduct
five per cent., or any other amount from the sum found due the deputy under his
contract, we submit that this is a case in which no deduction should be made.

The records show that it took the Land Department from June 2nd to October 1st
to approve the contract and bond, and issue instructions to the deputy. This left
him just three mouths, two of them in midwinter, to complete his work, which was
located in the snow belt of the Sierra Nevada mountains where it was impossible
to work during that season.

The attorney concludes with the query:

Then why should the deputy be punished by the delay in the Land 1)epartment.

Admitting, as alleged; that the said instructions and authority to
begin work upon the survey did not reach deputy Pearson until Octo-
ber 1 1892, still there remained three months, as stated, before the
expiration of tinle named-December 31, 1892-in his contract for the
completion of the work. Why the deputy should claim that more time
was required in which to finish this work does not appear, when as a
matter of fact his own field notes show that the entire field work under
his contract was executed within a period of thirty-one days, extending
from January 21 to February 20, 1893 (inclusive of both dates), save
about one day's field work to which refereace will hereafter be made.

Leaving out of consideration the month of October, 1892, during
which period these surveys might have been completed, there would
naturally arise the inquiry why were not the same executed during the
months of November and December following? No showing is made
that the snow and weather conditions during those months were more
unfavorable to field work than during the months of January and Feb-
ruary, in which the work was commenced and completed, nor is it
reasonable to suppose that such was the case.

The last entry made in field notes of work done under contract No.
90, was on February 20, 1893, save an entry made therein about seven
months thereafter, to-wit, on September 25, showing that the missing §

section corners between sections 19 and 20, and between sections 5 and
6 had been reset. The field notes fail to show when the deputy went
into the field and began to establish said corners, but it is sufficient for
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the purposes of this case to say that the running of the lines necessary
to the resetting of those corners could easily have been done in the
course of a day, or less time perhaps, after the arrival of the deputy
-upon the field.

This disposes of the various questions presented by the appeal for
consideration and determiiation. The deputy has, as a matter of fact,
already received an amount of compensation in excess of the total esti-
mate which was made of the probable cost of the surveys at the time
the contract providing therefor was awarded, and further payment
thereon is not denied for such reason, but upon the grounds herein-
before given, which are considered good and sufficient, and your office
decision refusing additional payment is therefore hereby affirmed.

TIMBER-CTjLTURE CONTEST-CONTESTANT.

DILLON V. BERGER.

The right to contest a timber-culture entry, on the ground of. non-compliance with
law, is not defeated by a showing that the contestant was employed to (o the
necessary work, and hence is not in a position to allege the default of the entry-
man, if it appears by the terms of such employment a special contract was made,
providing that said work was to be paid for in advance, and was not performed
for the reason that the payment was not made as stipulated.

Secretary Smith to the Commissioner of the General Land Office, April
(J. I. HI.) 24, 1896. (W. M. W.)

I have considered the case of Patrick E. Dillon v. Louie Berger, on
the appeal of the former from your office decision of January 8, 1895,
dismissing his contest against the timber-culture entry of the latter for
the SW. of Sec. 15, T. 26 N., R. 48 W., Chadron, Nebraska, land
district.

On November 2, 1887, Louie Berger made timber-culture entry for
the above named tract of land.

On February 12, 1894, Patrick H. Dillon filed an affidavit of contest
against said entry alleging failure to cultivate or plant to trees, tree
seeds or cuttings any part of said land between the second day of
November, 1892, and the second day of November, 1893.

A hearing was ordered and had, at which both parties appeared and
introduced their testimony.

On July 12, 1894, the local officers found in favor of the contestant,
and recommended the cancellation of Berger's entry.

Berger appealed.
On January 8, 1895, your office dismissed the contest, and the con-

testant brings the case here on appeal from said decision.
The local officers and your office, in all material matters of fact,

agree as to what the evidence shows. Under the evidence introduced
at the trial there is no room for any difference of opinion as to what
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the facts are, so far as they relate to the default chargedin the affidavit
of contest, for there is no conflict on this point. Your office found:

That the plaintiff's allegations are abundantly sustained; in fact, there is no
denial of them and the defaults were not cured up to the day of the trial.

As matter of defense it is set up that the contestant was employed to plow ten
acres of the land and plant the same to trees, during the year ending November 2,
1893, and that he failed to do the work, but reported during June and August, 1893,
that he had complied with the terms of his contract.

The claimant lived without the state, and employed Mrs. Mollie Berger as her
agent to attend to the land, and in the latter part of May or first part of June, 1893,
Mrs. Berger, who lived in Cass Co., Neb., went to the land and employed the con-
testant to do the necessary work for that current timber culture year, for the sum
of twenty dollars.

Mrs. Berger claims the money was to be paid when the work was done, while
Dillon claims that it was to be paid in advance as soon as Mrs. Berger arrived home.
He is corroborated in this statement by one witness who was present when she got
into her buggy to depart and who heard her say that she would send the money just
as soon as she got home. Dillon received in part payment some poles, valued at $4,
and the balance, $16, was mailed to him by Mrs. Berger about the early part of
February, 1894, and was returned with the statement that the land was contested.
Dillon plowed ten acres of the land and did nothing else. He waited, according to
his statement, for the payment of the money.

It is true that the law has not been complied with, but this contestant is not in a
position to take advantage of the default, for his relations to the defendant were of
a confidential character, and it was his duty to protect, instead of injuring her.
This office will not countenance such a breach of good faith.

The contest is dismissed, subject to the right of appeal. So advise the parties.

Appellant assigns numerous errors in your office decision, inter alia,
error: " In holding that contestant was not in a position to take advan-
tage of claimant's failure to comply with the timber culture law." "In
holding that contestant's relations with claimant were of a confidential
nature." "In not holding claimant's entry for cancellation, after find-
ing that she had failed to comply with the timber culture laws." " In
holding that contestant was guilty of a breach of good faith toward
claimant."

Under the law and the evidence in the case, Barger's entry must be
canceled; there is no authority for allowing it to remain of record.

In the light of the testimony in the case, I am unable to see anyjust
reason for dismissing Dillon's contest. The evidence utterly fails to
show any artifice, fraud, or deception practiced by Dillon on the entry-
woman, either directly or through her agent, by which she was misled
and thereby failed to comply with the timber-culture law. The evidence
simply shows that Dillon was hired by the agent of the entrywoman
under a special contract to do the breaking, planting, etc. The con-
tract was that Dillon was to have his pay in advance for such work.
lie received $4.00 of it in trade and the remaining $16.00 Was to be
sent to him right away on the return of the entrywoman's agent to her
home, which she failed to do. Dillon broke ten acres of the land, and
sowed six acres of it to millet, but this was not a waiver of his right to
insist upon payment in advance for the additional work, in accordance

10332-VOL 22-.--1
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with his contract. The reason given by the agent of the entrywoman
for not sending the remaining $16.00 to Dillon on her return home was
that the itinerary of her principal, the entrywoman, prevented her from
getting the money to make the payment with. If this explanation be
aecepted as true in every respect, it would neither exonerate the entry-
woman from the performance of her contract with Dillon, nor cast any
blame on him for standing by and insisting on the terms of his
agreement.

It was the duty of the entryman to see to it that the breaking and
planting were done on the land involved by November 2,1893; this she
failed to do. Long after the time had elapsed for her to do these
things, Dillon filed his contest affidavit. I am unable to perceive any-
thing in Dillon's conduct that would or should deprive him of a plain
right accorded him by law.

The order of your office dismissing Dillon's contest is reversed and
the contest sustained, and Berger's entry will be canceled.

RAILROAD GRANT-INDEMNITY SE LECTION-STATE SELECTION.

STATE OF WASHINGTON . NORTHERN PACIFIC R. R. Co.

The failure of a railroad company to revise a list of indemnity selections in accord-
ance with the order in the La Bar case relieves the lands embraced therein from
the effect of prior selection.

Secretary Smith to the Commissioner of the General Land Office, April
(J. I. HI.) 24, 1896. (F. W. C.)

I have considered the appeal by the State of Washington, from your
office decision of October 6, 1891, holding for cancellation its selection
list No. 2, being selections made for the use and support of agricul-
tural colleges, as to certain tracts described in your office decision, for
conflict with the selections made December 22, 1888, as indemnity, by
the Northern Pacific railroad company.

In its appeal the State alleged that the selections made by the com-
pany were not of the nearest available lands to the losses designated,
which were lands in the Coeur d'Alene Indian reservation, Idaho.

Upon this question a report was called for March 4, 1896.
I am now in receipt of your office letter of March 26, 1896, wherein

you state-

The Northern Pacific railroad indemnity selections, above referred to, were made
in the North Yakima land district, for lands lost by the Coeur d'Alene Indian reser-
vation in the State of Idaho, and in making the examination directed by you, it was
ascertained that said indemnity list No. 17, was irregular and informal in character,
inasmuch as the lost lands were grouped together in large bodies contrary to the
rule in such cases, and furthermore that there is no evidence of record, that the
Northern Pacific Railroad Company, have filed a re-arranged list as required. See
La Bar v. Northern Pacific Railroad Company (17 L. D., 406).
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In, view of the large amount of time and labor required in making the report
called for, involving the examination of over two hundred miles of the indemnity
limits of said railroad, I have deemed it advisable to call your attention to the con-
dition of the Northern Pacific R. R. indemnity selections, as above stated, before
proceeding further with the examination.

If upon a further consideration of the question, it is deemed necessary to have the
examination made, the matter will receive prompt attention and a report willbe
submitted as soon as possible.

* In the La Bar case (supra), you were directed to-
Call upon all railroad companies having pending indemnity selections to revise

their lists within six months from the date of your order, so that a proper basis will
be shown for each and all lands now claimed as indemnity, the same to be arranged
tract for tract in accordance with departmental requirements, and that all tracts
formerly claimed for which a particular basis has not been assigned in the manner
prescribed, at the expiration of said six months, be disposed of under the terms of
the orders restoring indemnity lands without regard to sch previous claim.

The company having failed to comply with this order, your office
erred in holding for cancellation the State's selection list for conflict
with the company's selections. Your said office decision is therefore
reversed, and the tate's. selections, if otherwise regular and legal,
should be submitted for approval.

PATENT-E RRONEOUS DESCRIPTION-INTEREST OF THE GOVERNMENT.

NULL v. FISHER.

The inadvertent substitution of an adjacent tract in the final certificate and patent
issued on the commutation of a homestead entry, requires no action for the pro-
tection of the government except the cancellation of that part of the original
entry not covered by the patent.

fSecretary Smith to the Commissioner of the General Land Office, April
24, 1896. (W. F. M.)

On November 2, 1863, Jabez M. Fisher made homestead entry of the
S. of the NW. i and the N. of the SW. 4 of section 9, township 3
S., range 68 W., within the land district of Denver, Colorado, and, on
December 6, 1864, he commuted it to cash, but in the final certificate,7
through a clerical error, the W. - of the SW. A was substituted for the
N. j of the SW. , and the error was perpetuated in the patent, which
issued July 1, 1868.

On October 19, 1894, David Null filed in the local office, for trans-
mission to your office, a petition setting out the facts respecting the
error of description and praying that demand be made upon Mieros
Fisher, the devisee of the entryman, for the surrender of the patent
and the reconveyance of the tract improperly embraced therein, to
wit, the SW. i of the SW. A of section 9, and that in default of com-
pliance with the demand, suit be instituted to cancel the patent. At
the same time he presented his application to make homestead entry
of the land.
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The decision of your office, from which Null has appealed, denies the
relief prayed for on the ground that no injury has resulted from the
error either to the United States or to the petitioner.

If the final certificate had been made to follow the record and embrace
the land covered by the original entry, a different and perhaps more
difficult question would have been presented; for in that case the entry-
man would have been vested with an equitable title to forty acres of
land and the legal title to one hundred and sixty acres; but since the
inchoate right acquired has not ripened into a vested interest, the mere
cancellation of that portion of the recorded entry not covered by the
-patent will suffice for the protection of the government, which, alone,
has any standing to complain.

The decision appealed from is affirmed.

OKLAHOMA LANDS-SE COND HOMESTEAD ENTJRY.

GEORGE WILSON'S HEIRS.

The right to make a second homestead entry conferred by section 13, act of March
2, 1889, does not extend to one who purchased the land covered by his first entry
under the provisions of section 2 act of June 1S, 1880.

Secretary Smith to the Comimissioner of the Genera Land Office, April
24, 1896. (W. A. E.)

James D. Wilson, as the sole heir of George Wilson, deceased, has
appealed from your office decision of April 12, 1895, holding for can-
cellation the latter's homestead entry, made May 10, 1889, for the NE.
; of Sec. 33, T. 16 N., R. 5 W., Kingfisher, Oklahoma, land district.

At the time of making said entry the said George Wilson filed a
special affidavit, stating that he-had made a former homestead entry
for a certain tract in the Wa-Keeney, Kansas, land district, and "that
the same was commuted under the act of May 20, 1862. Patent issued
June 6, 1888."

December 20, 1893, George Wilson died, and on June 1, 1894, James
D. Wilson, the son and sole heir of said deceased entryman, submitted
final proof, on which final certificate was issued the same day.

When the proof came before your office for consideration it was dis-
covered on examination of the General Land Office records that George
Wilson's former homestead entry had not been commuted under the act
of May 20, 1862 (Section 2301, Revised Statutes, U. S.), as alleged in
his special affidavit, but that the land ebraced therein had been pur-
chased by him under section 2 of the act of June 15, 1880 (21 Stat., 237).

Your office thereupon directed the register and receiver to call upon
the heir aforesaid to show cause why the present entry should not be
canceled for illegality.

In response to said rle to show cause, James D. Wilson filed his
own affidavit, alleging that he had been informed by his father that
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the land in Kansas had been purchased under the commutation clause
of the homestead act (Section 2301), and not under the act of June 15,
1880; that to affiant's personal knowledge the said George Wilson had
settled upon and entered the land here involved with the bona fide
intention of making it his home; that the improvements thereon are
worth about $700; and that good faith has at all times been mani-
fested, by the entryman during his liretime, and by his heir, the
affiant, since the entryman's death.

By letter of April 12, 1895, your office held the entry for cancellation
and it is from this action that claimant has appealed.

Section 13 of the act of March 2, 1889 (25 Stat., 1005), in regard to
Oklahoma lands reads, i part, as follows:

That the lands acquired by conveyance from the Seminole Indians hereunder,
except the sixteenth and thirty-sixth sections, shall be disposed of to actual settlers
under the homestead laws only, except as herein otherwise provided (except that
section two thousand three hundred and one of the Revised Statutes shall not
apply): And provided fiurther, That any person who, having attempted, but for any
cause failed, to secure a title in fee to a homestead under existing law, or who made
entry under what is known as the commuted provision of the homestead lav, shall
be qualified to make a homestead entry upon said lands.

- The clause in said section, "who made entry under what is known
as the commuted provision of the homestead law," refers to section
2301 of the Revised Statutes, which provides that if a homestead set-
tier does not wish to remain five years on the land covered by his
entry, he may before the expiration of that time pay the minimum gov-
ernment price for said land, such commutation payment taking the
place of the farther residence and cultivation that would otherwise be
required. This right of commutation depends upon prior compliance
with the homestead law and can not be exercised in the absence of
such compliance.

Purchase under the act of June 15, 1880, is not commutation, nor
does the right of purchase under said act depend upon compliance
with the homestead law. George E. Sandford, 5 E. D., 535.

The records of your office clearly show that the land embraced in
George Wilson's first entry was purchased under the act of June 15,
1880. He therefore does not come under either of the special exten-
sions of the homestead right contained in the thirteenth section of the
act of March 2, 1889, and as his first entry exhausted his original
homestead right, his second entry was made without authority of law.

Your office decision holding said entry for cancellation is accordingly
affirmed.
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IIOMAESTEAD CONTEST-APPLICATION TO ENTER-PRELIMINARY
AFFIDAVIT.

CLEAVES V. SITH.

The rule that preliminary affidavits should not be executed while the land is under
appropriation, will not affect an entry of land opened to disposition on the
adjustment of a railroad grant, where the affidavit was made before such open-
ing, when in fact the land had been restored to the public domain under the pro-
visions of the forfeiture act-of September 29,1890, prior to the execution of said
affidavit.

A preliminary affidavit executed before a United States commissioner outside of
the county in which the land is situated is irregular, and a new affidavit should
be required; but the irregularity is not a sufficient basis for a contest.

Secretary Smith to the Commissioner of the General Land Office, April
4, 1896. (F. W. C.)

I have considered the appeal of Charles A. Cleaves from your office
decision of June 20, 1893, sstaining the action of the local officers and
dismissing his contest filed against the homestead entry of Murray
Smith, covering the NW. , Sec. , T. 46 N., R. 9 W., Ashland land
district, Wisconsin.

This land is within the indemnity limits of the grant for the Bayfield
branch of the Chicago, St. Paul, Minneapolis and Omaha railway, under
the grant made by the act of 1856, and is within the primary limits of
the grant made by the act of May 5, 1864, for the Wisconsin Central
railroad.

At the time of the adjustment of the Omaha grant it was the rling
of this Department that the reservation for the Omaha railroad under
the act of 1856 was sufficient to defeat the grant for the Central com-
pany, and this tract, with others, was opened to entry under order from
this Department on November 2, 1891, as a part of the surplus lands
reserved to satisfy the Omaha grant.

Under the decision of the supreme court in the case of Wisconsin
Central v. Forsyth (156 U. S., 46), said reservation did not serve to defeat
the grant for the Central company, but as the said Central railroad com-
pany failed to construct its road opposite this land, it was restored to
entry under the terms of the general forfeitnre act of September 29,
1890 (26 Stat., 496).

As before stated, however, this land was opened to entry on Novem-
ber 2, 1891, as a part of the Omahla surplus lands, and on the morning
of that day Murray Smnith's homestead application. was received by mail
and permitted to go of record.

On the 21st of December following, Cleaves tendered a homestead
application for this land and in his affidavit alleged that he settled on
the land applied for immediately after midnight of the night of Novem-
ber 1, 1891, and began making improvements thereon.

January 24, 1892, the local officers ordered a hearing for the purpose
of determining the question of priority of settlement, and upon the day
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set for hearing, namely, July 11, 1892, Cleaves filed an affidavit of con-
test in which he alleged in addition to his claim of settlement, that he
was informed and believed that Smith was born outside of the United
States and that the entry by Smith was made for speculative purposes.
He also moved for the cancellation of Smith's entry for the reason that
the homestead affidavit was executed i the county of Douglas and not
in the county of Bayfield, in which the land is situated. The last men-
tioned motion was overruled and after several continuances, the case
proceeded to hearing on December 5, 1892, and upon the record made
the local officers recommended that Smith's entry. remain intact and
that the application to contest by Cleaves be dismissed.

In his appeal to your office Cleaves, in addition to the objections made
to Smith's entry at the time of the trial before the local office, urged
that the same was invalid because the preliminary affidavit was exe-
cuted at a time when the land was not subject to entry. Your office
decision upon his appeal, as before stated, sustained the recommenda-
tion of the local officers permitting the entry by Smith to remain intact
and dismissing Cleaves' contest from which action he has appealed to
this Department.

While it is true that in his appeal lie re-alleged his specification of
errors set forth in his appeal from the recommendation of the register
and receiver, yet it would seem that he has abandoned his claim of
prior settlement and seeks to avoid Smith's entry upon the objections
heretofore recited.

Upon the question of prior settlement, however, I might state that
the record shows that Sinith settled upon this land in May, 1891,
having purchased certain improvements made thereon by a prior set-
tler; that he repaired the improvements and during the summer of
1891, completed a house and partly built a stable, and has since, to
the date of hearing, continued his claim to the land.

As this tract was not a part of the surplus Omaha lands but was, in
fact, restored by operation of the act of September 29, 1890, as a part
of the uniearned Wisconsin Central grant, Sith's acts of settlement
performed prior to November 2, 1891, can be considered, and upon the
record made there can be no question but he has shown his superior
right.

It but remains to consider whether the objections urged to his entry
are sufficient to avoid his prior claim gained by reason of his settle-
ment.

It is first urged that he is not a citizen of the United States, but the
showing made in support of said charge is not sufficient to overcome
that made by Smith, and upon the record I sustain the finding of both
your office and the local office as to his qualification. The charge of
speculation is wholly unsupported.

His homestead affidavit was executed October 30, 1891, before W. M.
Tompkins United States commissioner, at Brule, Douglas county, Wis-
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consin. As these lands were not a part of the Omaha surplus, but
were restored to entry under the forfeiture act of September 29, 1890,
supra, the charge that the affidavit was executed before the lands were
open to entry must fail.

The only remaining charge is, that it was executed out of the county
in which the land is situated. This your office holds to be immaterial
for the reason that it was executed within the land district.
* In the case of Hoge Wilson (20 L. D., 42), it was held that under
the provisions of the act of May 26, 1890 (26 Stat., 121), the prelimi-
nary papers might be executed before a United States circuit court
commissioner within the county in which the land is situated, and an
affidavit executed out of the county was held to have been irregular,
and your office decision requiring that the party submit a new affidavit
was sustained.

This objection is, therefore, well founded, and the question arises
whether the defect is sufficient to avoid the entry in the presence of
this contest. From a consideration of the matter I am clearly of the
opinion that it is not. The fact is patent upon the face of the paper
and should have been noticed by the local officers, or the entry sus-
pended when it reached your office and a new affidavit required. While
it is an irregularity and a new affidavit should be required, yet I do not
think it is sufficient upon which to base a contest.

At the time of trial of this case, Smith tendered a new affidavit
made before the register, and I am therefore of the opinion that his
right under said entry is complete, and sustain your office decision
dismissing Cleaves' contest.

I-IOMIESTEAD-COMAIUTATIO.N-ACT OF IACH 3, S91.

EUSEBIUS M. MILES.

A homestead entry made after the passage of the act of March 3,1891, though based
on a soldier's declaratory statement filed prior to said act, can not be commuted
without fourteen months' residence and cultivation from date of the entry.

Secretary Smith to the Commissioner of the General Land Office, April
2.1, 1896. (C. J. G.)

The above case is in relation to the SE. I of Sec. 11, T. 47 N., R. 9 W.>
Ashland land district, Wisconsin.

This land was formerly included in a grant to a railroad company,
and was forfeited by act of Congress approved September 29,1890. It
became suibjectto entry February 23,1891. On the latter date Eusebius
M. Miles filed his soldier's declaratory statement for said land.

On June 26, 1891, Miles made homestead entry for the land in ques-
tion, and on November 21, 1891, made commutation proof thereon and
cash certificate was issued.
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By letter of December 30, 1892, your offide directed the local office
to call upon claimant to furnish supplemental proof without republica-
tion, showing fourteen months residence and cultivation subsequent to
June 26, 1891, the date of entry, in accordance with section 6 of the
act of March 3, 1891.

Upon the failure of claimant to furnish the supplemental proof
requested, your office on June 13, 1894, directed the local office to
require him to show cause within sixty days from receipt of notice why
his entry should not be canceled.

For reply to said requirement the local office transmitted a statement
filed by the claimant wherein it is alleged-

That said commuted cash entry should be patented. under the proof submitted
November 21, 1891, for the reason that said proof showed fall compliance with the
law for a period of more than six months prior thereto, and that he initiated his
right to make said homestead entry February 23,1891, by filing on sid land his sol-
dier's declaratory statement, said homestead entry being made in accordance with
said soldier's declaratory statement, and within six months after date of said filing.
His rights thereunder relate back to the date of said filing, and the law under which
said filing was made required only six months residence from the date of settlement
before the making of commuted proof.

Notwithstanding this allegation your office, on March 26, 1895, held
that residence and cultivation for the period of fourteen months from
date of entry, June 26, 1891, were imperative, and claimant's cash entry
was held for cancellation pending compliance with the law.

Claimant has appealed to this Department.
Section 6 of the act of March 3, 1891, amending section 2301 of the

Revised Statutes, reads as follows:

Nothing in this chapter shall be so construed as to prevent any person who shall
hereafter avail himself of the benefits of section 2289 from paying the minimmn
price for the quantity of laud so entered at any time after the expiration of fourteen
calendar months from the date of such entry, and obtaining a patent therefor, upon
making proof of settlement and of residence and cultivation for such period of four-
teen months.

From this it is seen that no exceptions are made, but that 'lany per-
son who shall hereafter avail himself of the benefits of section 2289,7
may commute his homestead entry to a cash entry, provided he can
make proof of settlement, residence and cultivation for a period of
fourteen months from date of entry.

In the case of Francis A. Lockwood (16 L. D., 285) it was held that-
The terms "so entered" and " such entry" in the section taken and accepted in

their ordinary sense, as used in the statutes and employed in the land department,
can only mean the recorded claim of the settler made upon due application and pay-
ment of the requisite fees, and it is from the date of this "entry" that the period of
residence must now be computed if " settlement " is not accepted as the equivalent.
of such "entry."

The only difference between the case at bar and numerous others
that have been decided, notably, Francis A. Lockwood (supra); Eames
v. Bourke (18 L. D., 150); Mathew Benson (18 L. D., 437); Herbert H.
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Augusta (19 L. D., 114); Howard G. Robbins (21 L. D., 115), where the
same principle was involved, is as to whether the fact that Miles filed
his soldier's declaratory statement prior to the act of March 3, 1891,
gives him a privilege superior to that of an actual settler, and thereby,
excepts him from the operation of section 6 of said act. In the cases
above cited the question involved was as to whether settlement prior
to the act of March 3, 1891, would serve to except the settler from the
operation of section 6 of said act where entry was not made until after
its passage. In every one of those cases the question was decided in
the negative. In the cases of Francis A. Lockwood and Herbert H.
Augusta the entries were finally allowed to stand, bt that was only
because the entryman had sold the'lands and on that account the four-
teen months residence was impossible.

The filing of a declaratory statement gives the soldier an additional
privilege over the ordinary homesteader only in the matter of giving
him power to hold his claim for six months after selection. Also, a
soldier's claim may be filed by an, agent. Outside of these additional
privileges he must " fulfill all the requirements of law."

As previously shown Miles " availed himself of the benefits " of sec-
tion 2289 of the Revised Statutes when he applied on June 26, 1891, to
make homestead entry of the land in question. This was subsequently
to the act of March3, 1891. Therefore, his commutation, made Novem-
ber 21, 1891, can be made only under the act in force when he made his
entry.

Your office decision is therefore affirmed, and unless the claimant
shall furnish the supplemental proof as required his entry will be
canceled.

SETTEEMENT RIGHT-RELITJQUISHMIENT-SECOND ENTRY.

NEWBANKS V. THOMPSON.

A party who settles on land covered by the entry of another, under n agreement
with the prior entryman that such entry shall be relinquished for his benefit,
acquires no right as a settler as against the intervening entry of another, made
on the relinquishment of the prior entry, if he fails to secure the release.of said
land, through contest, or in the manner agreed upon.

The right to make a second homestead entry under section 2, act of March 2, 1889,
can not be invoked for the protection of a settler who at the time of his settle-
ment has an entry of record for another tract.

Secretary Sith to the Commissioner of the General Land Office, April
(J. I. H.) 24, 1896. (J. A.)

The land involved herein is the S. W of the SW. of Sec. 15, the NW. 4
of the NW. 3 of Sec. 22, and the NE..4 of the NE. of Sec. 21, T. 2 N.,
R. 27 W., Chamberlain, South Dakota, land district.

May 7, 1892, Robert S. Carlin made homestead entry for said tract.
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The entry was canceled on relinquishment April 14, 1894, and on the
same day Charles F. Thompson made homestead entry for the land.

May 22, 1891, Noah Newbanks filed an affidavit of contest against
said entry alleging that he settled on the land November 15, 1893, after
having a short time prior thereto, with the consent of Robert Carlin
whose entry was of record until April 14, 1894, made valuable improve-
ments on the land; that his improvements are worth $h ,0 0 0 .00; that
at the time of making said improvements Carlin promised and agreed
that he would relinquish his entry so that the afflant could make entry;
that Thompson is not a settler on the land and has no improvements
thereon, and that he knew at the time of his entry, April 14, 1894, that
the affiant was living on the land with his family.

On the day set for hearing, August 20,1894, the entryman moved the
dismissal of the contest on the ground that the affidavit of contest does
not state a cause of action. The local officers denied the motion. On
the same day the contestant presented homestead application for the
land, making the following statement in his homestead affidavit accom-
panying the application:

I have not heretofore made any entry under the homestead laws, except that in
August or September, 1888, at the U. S. land office at Deadwood, Dakota Territory I
made entry for a tract of land in Custer county, Dakota Territory; that I made set-
tlement thereon in August or September 1888, and built a house and corrals thereon
to the value of $500.00 but that I abandoned said tract in October, 1891, on account
of drouth and failure of crops; (and) that I am unable to describe the land.

Hearing was had before the local officers September 25, 1894. Octo-
ber 10, 1894, they rendered decision recommending the cancellation of
the entry. On the entryman's appeal your office, on February 15,1895,
affirmed the decision of the local officers holding that under section 2
of the act of March 2, 1888 (25 Stat., 854), the contestant is entitled to
make homestead entry for the land, having failed to perfect title to the
land entered by hin in 1888. Your oflice lotnd in regard to NebailcsI
settlement on the tract in question that about June 1, 1892, he made an
agreement with Carlin by the terms of which Carlin was to relinquish
the land for a consideration of $25.00; and that shortly after entering
into said agreement Newbanks settled o the land. In reference to
Newbanks' former entry the decision states that the records of your
office show that the same was contested September 21, 1894, on the
charge of abandonment, and canceled February 11, 1895, Newbanks
failing to make any defense.

Thompson's appeal from said decision brin gs the case before me for
consideration.

According to the statement made in his affidavit of contest New-
banks had been living on the land for five months under the agreement
that Carlin was to relinquish his entry. Your office found that he had
been living on the land for about two years under that agreement.

While Newbanks bases his claim of prior right on his settlement he
also, in effect, tales the position that the land was segregated from the
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public domain for his benefit by Carlin's entry. The agreement of Car-
lin was of such a nature that his entry would have been canceled on
proof thereof in a contest proceedinig. Had Thompson contested the
entry and proved the agreement between Carlin and Newbanks the
preference right could have been awarded him over Newbanks by rea-
son of having cleared the record.

Newbanks, by his failure to contest Carlin's entry, or to procure the
filing of his relinquishment, did not only subject himself to the rights
of anyone who might choose to contest Carlin's entry, but also forfeited
his rights as against Thompson, who made entry after the filing of Car-
lin's relinquishment. Newbanks is in the same position as a suitor in
a court of equity-he must show equitable action on his part. The fact
thai, he had resided upon and cultivated the land and made valuable
improvements is not a sufficient showing of equity. In view of his
agreement with Carlin it was his duty upon his settlement, to clear the
record of Carlin's entry. Instead of taking steps in that direction he.
had, according to his statement in his contest affidavit, resided on the
land for five months at the date of Carlin's relinquishment and Thomp-
son's entry. He then attacked Thompson's entry, in effect claiming
that Carlin's entry segregated the land from the public domain for his
benefit. He cannot be allowed to take such an inequitable stand.
His affidavit of contest is insufficient.

The Department has held in the following cases that the right of a
settler who is residing pon land covered by the entry of another
attaches eo instanti on the relinquishment and cancellation of such
entry, and is superior to that of a homesteader who makes entry for
the land immediately after its relinquishment: Wiley v. Raymond, 6
L. D., 246; Zaspell v. Nolan, 13 L. D., 148; Stone v. Cowles, 13 L. D.,
192; Fosgatev. Bell, 14 L. D., 439; McGowan v. McCann, 15 L. D., 542;
Blauvelt v. Masden, 18 L. D., 538; Rickers v. Tisher, 19 L. D., 421;
Dowman v. Moss, 19 L. D., 526. Those cases differ from the case at
bar in that none of the settlers lived on the land with the entryman's
consent, and none of them could be required to clear the record of the
existing entry. They were given the preference right of entry over the
intervening entrymen because under the circumstances under which
their settlements were made the equities were in their favor. The cir-
cumstances are different in the case at bar. Newbanks' equities by
reason of his settlement are more than offset by his action in allowing
the land to remain segregated by an entry which by reason of his own
agreement with the entryman was subject to contest. It was incum-
bent on him on Carlin's failure to relinquish immediately after entering
into the agreement, to contest the entry, charging the fact of the agree-
ment and alleging his settlement.

As the affidavit of contest was insufficient the defendant's motion to
dismiss the contest should have been sustained.

There is another reason calling for the dismissal of the contest.
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Section 2 of the act of March 2, 1889 (5 Stat., 854), under which your
office held that Newbanks acquired a settlement right to the land in
question, provides as follows:

That any person who has not heretofore perfected title to a tract of land of which
he has made entry under the homestead law, may make a homestead entry for not
exceeding one-quarter section of public land subject to such entry, such previous
filing or entry to the contrary notwithstanding; but this right shall not apply to
persons who perfect title'to lands under the pre emption or homestead laws already
initiated.

It was not intended by said act to allow an entryman while his entry
is of record to lay claim to another tract under the settlement laws.
The fact that Newbanks had abandoned the land covered by his entry
gives him no standing as a settler on the tract in question for the reason
that his entry segregated the land covered by it from the public domain.
He can not by an entry for one tract and a settlement on another seg-
regate both from the public domain. Neither can Carlin's entry segre-
gate the land for his benefit. Nor can his improvements give him any
right to the land although, as fond by your office, they are valuable
and were made tinder the belief that he had the right to enter the land.
While the decision appealed from is on the question of Newbanks' right
to make a second entry, within the letter of the act of March 2, 1889,
it was contrary to the spirit of the homestead law to recognize him as
a settler on the tract in question while his entry was of record. He
had the right after February 11, 1895, the date of the cancellation of -
his entry, to make a second entry. That fact, however, would not
inure to his benefit in the case at bar, if his claim to the land were
otherwise valid, for the reason that the case must be governed by the
facts as they stood April 14, 1891, the date of Thompson's entry.

The decision appealed from is reversed.

RA ILROAD GRANT-INDEMNITY SELECTION-DESIGNATION OF LOSS.

SOUTHERN PACIFIC . R. Co. v. MCKINLEY.

The fact that there is a deficiency in a railroad grant does not relieve the company
from the necessity of specifying losses in support of indemnity selections.

A list of indemnity selections, in which no losses are designated as bases for the
selections, is no bar to a subsequent adverse appropriation of the lands em-
braced therein; and a list of such character can not be perfected by the specifi-
cation of losses after the intervention of adverse claims.

The right of a railroad company to take a tract of land as indemnity must be deter-
mined by the status of such tract at the date of the application to select the
same.

Secretary Smith to the Commissioner of the General Land Office, April
24, 1896. (W. C. P.)

I have considered the case of the Southern Pacific Railroad Com-
pany v. Walter A. McKinley on the appeal of the former from your
office decision of March 165 1895, holding for cancellation its applica-
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tion to select as indemnity the E. t of the NW. and the W. of the
NE. 1 of See. 35, T. 25 S., R. 30 E., M. D. ., Visalia, California, land
district, and directing the allowance of McKinley's application to make
homestead entry of said land.

The decision appealed from sets forth the facts as shown by the
records of your office, sbstantially, as given below.

The and in controversy is within the indemnity limits of the grant
to said company by the act of July 26, 1866 (14 Stat., 292) and on Sep-
tember 15, 1885, the company applied to select these tracts as indem-
nity. The local officers refused to approve said list (No. 22), because no
bases for selection had been designated, from which action the company
appealed to your office. On November 12, 1885, one Joseph P. Morri-
son was allowed to make homestead entry for said lands. On December
9, 1885, while the appeal from the rejection of the first list was pending
in your office, the company presented another list of selections (No. 23)
embracing the same tracts and designating losses. This list was also
rejected by the local officers on the ground that the company had not
complied with the regulations governing in such cases. On January
10, 1895, said list (No. 23) was returned to the local officers, with instre-
tions to re-examine the same without regard to the objections thereto-
fore made by them, and to require new lists to be submitted, one showing
the tracts they could approve, and the other the ones they could not
approve. The tracts in question are included in the list (No. 56),
approved by the local officers on May 10, 1892.

In the meantime Morrison's homestead entry was canceled by the
local officers, the reason therefor not being shown in the record now
before me, and on the same day, December 13, 1887, one Jeff. D. Hamp-
ton made homestead entry for these lands. This entry was on August
28, 1891, canceled as the result of a contest prosecuted by McKinley,
and he was given thirty days within which to exercise his rights as a
successful contestant. The following statement was made in this notice
to him, dated September 3, 1891:

Before said land can be entered by you or any other person it must be shown to
have been not subject to selection by said company.

It seems that McKinley attempted to exercise his rights, for on Sep-
tember 12, 1891, he filed a formal application to make homestead entry
for the W. - of the NE. , and at the same time presented his formal
application, asking to be allowed to contest the claim of the company
to the E. 2 of the NW. - of said section. The local officers seem to
have regarded these papers as constituting an application to make
entry for both tracts, because the register in transmitting the papers
to your office uses this language:

Herewith I transmit the papers in homestead application of Walter A. McKinley
for E. i of NW. 41 and W. of NE. , See. 35, T. 25 S., R. 30 E., _M. D. M., presented
in this office and rejected September 12, 1891, for the reason stated on the applica-
tion of said McKinley to contest the claim of the S. P. R. R. Co. to said land,
attached to said homestead application.
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- The reason given for the rejection was that it was not sufficiently
shown that the land was not sbject to selection by the company.

It is claimed i behalf of the company that because of the fact that
there is a deficiency i its grants it was unnecessary to designate lost
-lands for which indemnity was asked, and that therefore its selection
of September 15, 1885, was a valid one. This contention cannot be
~sustained. All the decisions of this Department are against it, and I
find no good reason for changing the rule. The case cited in support
of this argument (New Orleans Pacific It. R. Co., 20 L. D., 162) is not
pertinent since the question is one entirely different from the one pre-
.sented here. That decision simply held that because of the deficiency
-the company might be excused from designating losses for previously
patented lands, but does not intimate that it would be released from
such designation with respect to selections not patented prior to the
issuance of the regulation of August 4, 1885, requiring the same.

The indemnity withdrawal made for the benefit of the grant in ques-
tion was in violation-of the law and is no bar to the acquisition of set-
tlement rights. (Stuart v. Southern Pac. R. R. Co. (22 L. D., 61).

The indemnity list presented by the company September 15, 1885,
designated no losses as bases for the selection and hence was no bar to
-a subsequent appropriation of the lands, and the list may not be per-
*fected by the designation of losses after the intervention of an adverse
claim. Hoeft v. St. Paul & Duluth R. Ri. Co. (15 L. D., 101); Oregon
and California R. R. Co. v. Small (19 L. D., 422).

The company's claim in this case must be held to date from Decem-
ber 9, 1885, the time the second list was presented. At that time the
land was covered by an adverse claimi, and hence the company's selec-
tion could not be properly allowed then.
- The only question left to be determined is as to whetherthe company's
claim attached at once upon the cancellation of Morrison's entry as
against the entry of Hampton made the same day. It has been held
in many cases that the right of a railroad company to take any tract
of land as indemnity must be determined by the status of such tract
at the date of the application to select the same. Northern Pacific R.
-R. Co. v. Loomis et at. (21 L. D., 395), and authorities there cited.

In the case of Alabama and Chattanooga R. R. Co. (20 L. D., 408),
a selection which could not properly have been allowed at the time
made, because of a prior adverse claim, was approved after such claim
was relinquished. Bat this case does not antagonize the general rule,
because this action was taken in view of the fact that the land was free
and subject to selection at the date of the decision. It was thought
unnecessary under these circumstances to require the company to go
through the formality of presenting a new selection.

It is clear that your decision, holding the company's selection of the
land i question for cancellation is fully justified by the authorities
cited above, and the same is hereby affirmed.
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MINING CLAIM-MILL SITE-INDE1PENDENT APPLICATION.

ECLIPSE MILL SITE.

Under the first clause of section 2337, R. S., the owner of a patented lode may by
an independent application secure a mill site, if good faith is manifest, the im-
provements sufficient, and no adverse claim exists.

Secretary Smith to the Commissioner of the General Land Office, Apri
(J. . El.) 24, 1896. (P. J. C.)

The record before me shows that the Eclipse Mining Company, by
C. H. Abbott, agent, located the Eclipse mill-site, in Monarch mining
district, Chaffee county, Colorado, Leadville land district, April 15,
1882. In. the certificate of location no reference whatever is made by
which it could, be determined that the mill-site was located in connec-
tion with any mining claim. On April 17, 1883, application for patent
was filed for the mill-site, survey No.. 3118. In the field notes of the
official survey no improvements were reported, but it was said by the
deputy-surveyor: " The above-described mill-site is located in connec-
tion with the Eclipse lode." Subsequently, however, on December 15,
1883, the surveyor-general certified that $500 worth of improvements
had been placed on the mill-site, consisting of a frame office sixteen by
twenty seven feet, and two log cabins eighteen by twenty feet each.
Final entry was made February 11, 1884.

On January 7, 1887, your office considered this entry, and it was
determined that it was not shown that there was a quartz mill or reduc-
tion works on the mill-site, nor any labor or improvements thereon, nor
that it was used for mining or milling purposes; that the application
was based on the fact that the Eclipse Mining Company was the owner
of and working the Eclipse mine; that the Eclipse mine had been pat-
ented April 18, 1884, and no reference was made to any mill-site in
connection therewith. The entry was, therefore, held for cancellation.

On February 26, 1887, the affidavit of Abbott was filed, by which it
was shown that on the mill-site the Eclipse Company had " an office
building, assay office, store-room, and other structures."

By your office letter of March 19, 1887, it was decided that the cer-
tificate of the surveyor-general showed $500 worth of improvements,
but affirmed the former decision in other respects.

Thus the matter seems to have rested until October 20, 1894, when
your office called for a report as to what action had been taken by the
applicant, as required by your office letter of March 19, 1887. The
corroborated affidavit of Abbott was then forwarded, by which it is
shown that there is an eight-room house, used as an office and residence
for the superintendent of the Eclipse mine; a stable for four horses; a
railroad switch that will hold ten railroad cars, and a small building
for storage purposes, all used in connection with the Eclipse mine and
cost over $1500.
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Your office by letter of February 20, 1895, again considered the mat-;
ter, and affirmed the former judgment. A motion for review was filed
and overruled, April 1.1, 1895, whereupon the applicant prosecutes this

appeal.

Section 2337 of the Revised Statutes, permitting entry of mill-sites,
reads as follows:

Where non-mineral land not contiguous to the vein or lode is used or occupied by
the proprietor of such vein or lode for mining or milling purposes, such non-adjacent
surface-ground may be embraced and included in an application for a patent for
such vein or lode, and the same may be patented therewith, subject to the same
preliminary requirements as to survey and notice-as are applicable to veins or lodes;
but no location hereafter made of such non-adjacent land shall exceed five acres,
and payment for the same must be made at the same rate as fixed by this chapter
for the sperficies of the lode. The owner of a quartz-mill or reduction-works, not
owning a mine in connection therewith, may also receive a patent for his mill-site,
as provided in this section.

It will be seen that this section provides for two classes of claims to

be entered. The first is non-adjacent surface-ground, used or occupied
by the proprietor of a "vein or lode for mining or milling purposes."

The ruling of your office is that under the first cIause the application

for the mill-site must be made with that of the lode; in other words,

they must be simultaneous and patented together. The second class

is distinctly defined, and what is contemplated thereby can not be

misunderstood. It is as clearly distinguished from the first as words

can possibly make it.

The question presented here is, whether the owner of a lode for
which patent is issued may, by an independent application, secure

patent for a mill-site.

I think it may be conceded that it is shown here by affidavits that

the applicant has in good faith improved, and used, the mill-site in

connection with the mine; that is, the buildings erected thereon are

used and occupied as a residence and office by the superintendent; the

stable for the horses used in connection with the mine; the product

thereof is stored on the mill-site, and a railroad switch is maintained

thereon for use in the transportation of the ores. In view of this

showing, it may be safely assumed that, in contemplation of the

statute, the mill-site is used for mining purposes.

The exact question presented here has been before theiDepartment

but twice, so far as my research has extended. The first case is that of

Charles Lennig (5 L. D., 190). The applicant in that case attempted

to procure a patent for the Eureka mill-site. Mr. Secretary Lamar, after

quoting section 2337, defined his conception thereof in the following

language:

The second clause of this section manifestly makes the right to patent a mill site
dependent upon the existence on the land of a quartz-mill or reduction-works. But
the terms of the first clause are more comprehensive. Under them it is not necessary
that the land be actually a "mill-site." They make the use or occupation of it for
mining or milling purposes the only pre-requisite to a patent. The proprietor of a

10332-vOL 22-32
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lode undoubtedly "uses" non-coutiguous land "for mining or milling purposes"
when he has a quartz-mill or reduction-works upon-it, or when in any other manner
he employs it in connection with mining or milling operations. For example, if he
uses it for depositing "tailings" or storing ores, or for shops or houses for his work-
men, or for collecting water to run his quartz-mill, I think it clear that he would be
ulsing it for mining or milling purposes. I am also of opinion that "occupation" for
mining or milling purposes, so far as it may be distinguished from "use," is some-
thing more than mere naked possession, and that it must be evidenced by outward
and visible signs of the applicant's good faith. The manifest purpose of Congress
was to grant an additional tract to a person who required or expected to require it
for use in connection with his lode; that is, to one who needed more land for working
his lode or reducing the ores than custom or law gave him with it. Therefore, when
an applicant is not actually using the land, he inust show such an occupation, by
improvements or otherwise, as evidences an intended use of the tract in good faith
for mining or milling purposes.

This entry was not allowed, for thereason that the "facts show plainly
that the land is not used or occupied for the purpose for which it was
located, or for ay purpose in connection with mining or milling."

The next case is that of Cypress Mill site (6 L. D., 706), where the
language used in the Lennig case is adopted. This application was
also rejected, but for the reason that it was shown that it was sought
to get the land for the water thereon only, and was not to be used in
connection with mining or milling. It was said in that case, however,

it is not intended to rule that in no case can an owner of a vein or lode claim make
entry of a mill-site under said section (2337), unless the claim for the same shall be
embraced in the application for a vein or lode.

It would seem from this express declaration that the question involved
herein wasunder consideration in that case, and the Department refused,
or at least declined, to decide it adversely.

It will thus be seen that while the Department has refused two
applications for a mill-site patent independent of the lode claim it
has been upon other grounds than that the applications were not made
as one, and the reasoning in the Lennig case, together with the
announcement in the Cypress Mill-site case, as quoted above, point
irresistibly to t-e fact that for this reason alone they would not have
been rejected.

The matter of improvements on mill-sites has been before the De-
partment. In Gold Springs and Denver City Mill-Site (13 L. D., 175),
which was an application for patent for a lode and mill-site, your office
held that "building tanks, a spring house, and a stone cabin," were
insufficient improvements to warrant issuance of patent. This judg-
ment was reversed by the Department, and it was held that

lasting improvements have been made on the land embraced in the mill-site, indi-
cating good faith. There is more than the mere use of water-the mill-site is
improved and used, as above seen, in connection with the mine.

Again, in Satisfaction Extension Mill-Site (14 L. D., 173), it was said:
As it appears that the applicant owns two houses on said mill-site occupied by

his employees for purposes in connection with said mill, he uses the land for mining
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or milling purposes within the meaning of the statute as above construed. The
erection of dwelling houses on the mill-site is clearly a very substantial use and
improvement of the land. They become a part of the realty, and would pass by a
conveyance of the real estate, and when such houses are erected for workmen
employed in connection with the mill, the land is used for milling purposes.

These citations are sufficient to indicate that the improvements on

the Eclipse Mill-site are ample to bring it within contemplation of the

statute.

As applied to the case at bar, where good faith is manifest, the

improvements sufficient, and there are no adverse rights, it seems to

me that this section should not be given a mandatory interpretation.

The statute reads that the "surface-ground may be embraced and
included in an application for a patent for such vein or lode, and the

same may be patented therewith." This language is purely directory,

or permissive.
In this case the owner of the Eclipse lode did not locate his mill-site

until after. his application for a patent for the lode claim. It seems to
me that it comes equally within the spirit of the statute if the mill-site
be located after the lode claim is patented. As said by Mr. Secretary
Lamar, in the Lennig case, "the manifest intention of Congress was
to grant an additional tract to a person" for use in connection with
the lode. It is not difficult to conceive how exploration and develop-
ment after patent of the lode claim might make it absolutely necessary
to have additional surface-ground for the economical and practical
working of the lode, and where there is good faith apparent there can
be no objection, in my judgment, in permitting the entry.

Your judgment is, therefore, reversed, and the Eclipse mill-site entry

will be passed to patent.

MILLE LAC INDIAN LANDS-ACT OF JANUARY 11, 189.

PETTER DEALIN.

The Mille Lac Indian lands are not subject to disposal under the general homestead
law, but under the special provisions of the act of January 14, 1889.

Secretary Smith to the. Commissioner of the General Land Office, April
24, 1896. (W. A. E.)

On October 1i 1894, Peter Dhalin filed his application to enter under

the general homestead law the W. i of the NW. :4, the NE. 4 of the

NW. 1, and the NW. of the NE. of Sec. 24, T. 42 N., B. 26 W.,

St. Cloud, Minnesota, land district.

This application was rejected by the local officers for the reason that

the tract lies within the so-called Mille Lac Indian reservation and is not subject to
disposal except as provided by the act of Congress, approved January 14, 1889
(25 Stat., 642).

On appeal your office by letter of December 17, 1894, affirmed the
action of the register and receiver, whereupon Dhalin filed further

appeal to the Department.
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The act-of July 4, 1884 (23 Stat., 89), provided that the lands included
in the former Mille Lac Indian reservation should not be patented or
disposed of in any manner until further legislation by Congress. The
only frther legislation since that time that could be held to apply to
the Mille ILiac lands is (with the exception of the special act of December
19, 1893, confirming certain entries,) the act of January 14, 1889. If
that act does not apply to the Mille Lac lands-if it be held that said
lands were not at the date of the passage of said act a "reservation"
within the plain meaning and intent of Congress-then the suspension
created by the act of July 4, 1884, is still in force, an(l those lands are
not now subject to disposition under any law. If that act does apply
to the Mille Lac lands and relieve the suspension, then the special pro-
visions of said act in regard to method of disposition also apply. In
either case said lands are not now subject to entry under the general
land laws.

In the case of Amanda J. Walters et al. (12 L. D., 52) the Depart-
ment held in regard to the Mille Lac lands that the "further legisla-
tion" required by the act of July 4,1884, prior to the disposition of the
lands named therein, is provided by the act of January 14, 1889. Sub-
sequently, in the case of the Northern Pacific Railroad Company v.
Walters (13 L. D., 230), and the instructions of April 22, 1892 (14 L. D.,
497), it was definitely determined that the lands formerly occupied by
the Mille Lac Indians are not subject to disposition under the general
land laws, but under the special provisions of the act of January 14,
1889. This ruling has since been indirectly confirmed by Congress in
the passage of the act of December 19, 1893 (28 Stat., 576), to relieve-
certain entrymen who had made entry for portions of the Mille Lac
lands under a formner ruling of the Department that those lands were
subject to entry under the general land laws.

Your office decision is hereby affirmed.

MILLE LAC INDIAN LA-NDS-CONFrsMtATIOwT-SECTION 7, ACT OF AfMARCH
3, isil.

PATRICK Fox.

An entry of Mille Lao Indian lands made under the general land laws, and prior to
July 4, 1884, is protected under the proviso to section 6, aet of January 14, 1889,
-with a view to its final disposition under the laws in force at the time of its
allowance, and it therefore follows that such an entry does not fall within the
general order of May 3,1892, suspending entries of Mille Lae lands for which

there was no statutory protection, and that such order will not defeat confirma-
tion of said entry under section 7, act of March 3, 1891.

Secretary Smith to the Commissioner of te General Land Office, ApriZ
(J. I. HI.) 28, 1896. (W. A. E.)

The tract involved in the present case, viz: the E. t of the SE. 1 and
the SW. i of the SE. of Sec. 28, T. 42 N., R. 27 W., St. Cloud (for.
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merly Taylor's Falls), Minnesota, land district, is a portion of what is
known as the Mille Lac Indian reservation.

On September 20, 1894, your office held for cancellation, on the report
of special agent F. W. Worden, the cash entry of Patrick Fox, com-
muted March 17, 1891, from homestead entry No. 3334, made March 17,
1884, for the above described tract, and directed the local officers to
call upon Fox to show cause within sixty days why his entry should be
held intact.

Fox appealed, and your office, on February 2, 1895, held that the
action of September 20, 1894, was interlocutory and appeal did not lie
therefrom.

Fox thereupon made application under rules 83 and 84 of practice to
have the record certified here. The application was granted by the
Department on May 18, 1895 (20 L. D., 468), and your office was
directed to send up all the papers connected with the case. In com-
pliance with said order, the record was transmitted here ol May 31,
1895.

In order to a clear understanding of the case, a brief preliminary
account of the Mille Lac Indian lands will be necessary.

The Mille Lac Indiaus are a band of the Chipl)ewas, and the "Mille
Lac Indian reservation " in Minnesota was created by treaty concluded
February 22, 1855 (10 Stat., 1165). The lands embraced ill said reser-
vation were set apart by said treaty as a permanent home for the Mille
Lac Indians, but subsequently, by treaties of March 11, 1863 (12 Stat.,
1249), and May 7, 1864 (13 Stat., 695), this reservation and others estab-
lished by the treaty of 1855 were ceded to the United States, other
lands being reserved for said Indians in lieu of those ceded.

In both the treaty of March 11, 1863, and the subsequent treaty of
May 7, 1864, it was provided:

That owing to the heretofore good condnet of the Mille Lac Indians, they shall not
he compelled to remove so long as they shall not in any way interfere with or in any
manner molest the persons or property of the whites.

The question then arose as to whether this proviso excluded said
lands from sale and disposal by the United States. Secretary Chandler
held, in the case of Frank W. Folsom (decided March 1, 1877, but not
reported), that it did not, but Secretary Schurz took a different view
of the matter, and by letter of May 19, 1879, directed the cancellation
of entries for these lands, which had been allowed in large numbers
under the decision in the Folsoin case.

Subsequently, Secretary Teller, by letter of May 10, 1882, stated that
he felt "constrained to substantially adhere to the decision made by
Secretary Chandler in the Folsom case," and on August 7, 1882, directed
the reinstatement of the entries canceled by order of Secretary Schurz.
Many of these entries were reinstated and new entries were allowed,
among the latter being the entry involved in the present case, that of
Patrick Fox, made March 17, 1881



502 DECISIONS RELATING TO THE PUBLIC LANDS.

March 21,1884, Congress called on this Department for a report as
to the status of the Mille Lao lands, and in view of the condition of
affairs disclosed, provided by the act of July 4,1884 (23 Stat., 89), that
said lands " shall not be patented or disposed of in any manner until
farther legislation by Congress."

By this act Congress did not undertake to annul or set aside entries made on said

lands or divest rights (if any) acquired therein, but only directed that the states qua

be maintained until further legislation. (David H. Robbins, 10 L. D., 3.)

On January 14, 1889, Congress passed "An act for the relief and
civilization of the Chippewa Indians in the State of Minnesota" (25
Stat, 642). The first section of said act authorizes and directs the
President to appoint three Commissioners,

whose ditty it hall be, as soon as practicable after their appointment, to negotiate

with all the different bands or tribes of Chippewa Indians in the State of Minnesota

for the complete cession and relinquishment in writing of all their title and interest

in and to all the reservations of said. Indians in the State of Minnesota, except the

White Earth and Red Lake reservations.

Provision is then made in subsequent sections for the survey of the
ceded lands, their division into " pine" and " agricultural" lands, and
the manner of their disposal. Section 6, in regard to agricultural
lands, directs that

the said agricultural lands so surveyed, shall be disposed of by the United States to

actual settlers only under the provisions of the homestead law: Provided, That each

settler under and in accordance with the provisions of said homestead laws shall pay

to the United States for the land so taken by him the sum of one dollar and twenty-

five cents for each and every acre, in five equal annual payments, and shall be enti-

tled to a patent therefor only at the expiration of five years from the date of entry,

according to said homestead laws, and after the full payment of said one dollar and

twenty-five cents per acre therefor, and due proof of occupancy for said period of

five years; and any conveyance of said lands so taken as a homestead, or any con-

tract touching the same, prior to the date of final entry, shall be null and void:

Providedj That nothing in this act shall be held to authorize the sale or other disposal

under its provision of any tract upon which there is a subsisting, valid, pre-ezaption

or homestead entry, but any such entry shall be proceded with under the regulations

and decisions in force at the date of its allowance, and if found regular and valid,

patents shall issue thereon.

:No specific mention is made in this act of the Mille Lac ndians and
the lands occupied by them, which, as was stated above, were ceded
to the United States i 1863. However, the Mille LacK were treated
with under said act and they formally relinquished any and all right
of occupancy that they possessed upon the lands inhabited by them
and removed to the White Earth reservation.

In the case of Amanda J. Walters et al. (12 L. D., 52), decided by
the Department on January 9, 1891, it was held (syllabus), that

the "further legislation" required by the act of July 4, 1884, prior to the disposition

of the lands named therein, is provided by the act of January 14, 1889, and such

legislation is now operative, as the cession of the Indians' right of occupancy has

been obtained, and received the approval of the President.
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It was also held in said case,

that the land in question was not a reservation within the meaning of the act. It
was ceded in 1863, it had been declared open to entry by successive decisions fron
the Department under the regtulations of the Land Office, and was the very land
referred to and intended to be covered by the proviso to section 6.

Your office being in doubt, i view of the decision in the Walters
case, as to whether the Mille Lac lands were to be disposed of nder
'the provisions of the act of January 14,1S89, or as other public lands
under the general laws, asked for instructions, and on January 21,1891,
was advised by the Department that the Mille Lac lands should be
disposed of as other public lands under the general laws.

Following this ruling of the Department, a number of entries were
allowed for the Mille Lac lands under the general homestead and pre-
emption laws.

On September 3, 1891, the question as to the status of the Mille Lac
lands again cane before the Department in the case of the Northern
Pacific Railroad Company v. Walters (13 L. D., 230), and it was then
held that said lands were to be disposed of under the special provisions
of the act of JaLualy 14, 1889.

In reply to your office letter of Marcl 12, 1892, calling attention to
departmental letter of January 21, 1891, and the entries allowed in
accordance therewith, you were informed by letter of April 22, 1892
(14 L. D., 497), that the decision of September 3, 1891, in the above
cited case, being the later expression of te Department, must prevail,
auA that the lands formerly occupied by the Mille Lac Indians are not
subject to disposition under the general land laws, but under the spe-
cial provisions of the act of January 14, 1889.

In view, however, of the.bardship that would have resulted had the
entries made subsequent to the decision in the Walters case, nder the
general laws, been canceled outright, or payment for the land demanded
from the entrymen under the act of January 14,1889; your office issued
a general order on May 3, 1892, suspending those entries, and the mat-
ter was referred to Congress.

On December 19, 1893, Congress passed an act for the relief of those
parties who had been misled by the decision in the Walters case and
the instructions of January 21, 1891. This act (28 Stat., 576), reads as
follows:

That all bona fide pre- eruption or homestead filings or entries allowed for lands
within the Mille Lac Indian Reservation i the State of Minnesota between the
ninth day of January, eighteen hundred and ninety one, the date of the decision of
the Secretary of the Interior holding that the lands within said reservation were
subject to disposal as other public lands under the general land laws, and the date
of the receipt at the district land office at Taylor's Falls, in that State, of the letter
from the Commissioner of the General Land Office, communicating to them the
decision of the Secretary of the Interior of April twenty second, eighteen hundred
and ninety two, in which it was definitely determined that said lands were not so
subject to disposal, but could only be disposed of according to the provisions of the
special act of January fourteenth, eighteen hundred and eighty nine (twenty five
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Statutes, six hundred and forty two), be, and the same are hereby confirmed where
regelar in other respects, and patent shall issue to the claimants for the land
embraced therein, as in other cases, on a satisfactory showing of a ona fide com-
pliance on their part with the requirements of the laws under which said filings and
entries were respectively allowed.

It will be seen from the above resume of te various actions in regard
to the Mille Lac lands that there are three classes of entries or filings
on those lands; first, entries or filings made prior to Jly 4, 1884,
which are to be proceeded with under the general land laws; second,
entries or filings allowed under the general land laws between January
9, 1891, and the date of the receipt at the district land office at Tay-
lor's Falls of the letter from your office communicating to the register
or receiver departmental decision of April 22, 1892, which are to be
adjudicated with reference to the special act of December 19, 1893;
and third, entries allowed under the special provisions of the act of
January 14, 1889.

Fox' original entry was made, as has been stated above, on March 17,
1884, nder the general homestead law. March 17, 1891, it was com-
muted to cash, final certificate was issued June 27, 1891, and on Janu-
ary 9, 1892, your office approved said entry for patent.

February 23, 1894, an investigation as to this claim was ordered by
your office, and as a result of that investigation the entry was held for
cancellation.

It is contended by Fox that as more than two years from date of
final certificate had elapsed before proceedings were begun against his
entry by your office, said entry was confirrued under the seventh see-
tion of the act of March 3, 1891 (26 Stat., 1095).

Your office held, in the decision which it is sought to have reversed,
that the general order of suspension from your office on May 3, 1892,
was such a "proceeding" against said entry as excepted it from the
confirmatory provisions of the act of March 3, 1891.

It seems to me that the error made by your office was i considering
Fox' entry as on the same footing with original entries made under the
general land laws subsequent to January 9, 1891, the date of the
decision in the Walters case.

Fox' cash entry is based on his homestead entry, which was made
March 17, 1884, under the eneral homestead law. The act of January
14, 1889, expressly provides that "any such entry shall be proceeded
with under the regulations and decisions in force at the date of its
allowance."

The right to commute after a certain period of residence and cultiva-
tion is one enjoyed by the general homesteader and that right was not
taken away from Fox by the act above referred to. O the contrary,
it was inferentially confirmed. He was strictly within his right, there-
fore, when he commuted his entry to cash on March 17, 1891.

The general order of suspUnsion from your office on May 3, 1892, and
the act of December 19, 1893, were intended to affect, and did affect,
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only the second class of entries for the Mille Lac lands, viz., original
entries allowed under the general land laws between January 9, 1891,
and the date of the receipt at the district land office of the letter from
your office communicating departmental decision of April 22, 1892.
Those entries were made under a mistaken construction of law and had
to be referred to Congress for conditional confirmation.

Fox' cash entry stood on an entirely different footing. It was made
under authority of law, and did not need to be referred to Congress for
confirmation. It was not affected or covered by the order of May 3,
1892, from your office, and the act of December 19, 1893.
- It follows that there was no proceeding against said entry by your
office until February 23, 1894, when an investigation was ordered. At
that time more than two years from date of final receipt and certificate
had elapsed.

It must accordingly be held that said entry had become confirmed
under the proviso to the seventh section of the act of March 3, 1891.

Your office decision is reversed, and the entry will be passed to
patent.

OKLAHOMA TOWN LOTS-SETTLEIENT RIGHTS.

AVERYT ET AL. v. FREEMAN ET AL.

An inconspicuous stake either on a corner nor ine of a town lot is not sch evi-
dence of settlement and appropriation thereof as to defeat a subsequent settle-

- ment right acquired witbout actual notice of the prior settlement claim.
While it is lawful to issue a joint deed to a town lot for the protection of separate

interests such recognition should not be accorded an adverse occupant vhose
possession is secured through fraud and violence.

The survey of a townsite and approval of the plat effectually divests all prior set-
tlement rights asserted by lot claimants to land that may be included in streets
and alleys, and no authority exists in the trustees to deed land thus dedicated to
the public use.

Secretary Smith to the Commissioner of te General Land Office, April
(J. I. H.) 28, 1896. (C. J. W.)

This case came here on appeal from your office decision and was con-
sidered on Jne 12, 1895, adll your office decision with slight modifica-
tion was approved. Avery and Meyers have moved for review of said
departmental decision, and as counsel both for and against the motion
have been heard, the motion will be considered without the usual order
that it be entertained.

The motion presents two well defined objections to the decision com-
plained of, one of these objections pesenting a question of fact to be
settled by reference to the record, and the other a question of law.
The question of fact is as to the time at which the parties performed
acts of settlement on lot 12, as now surveyed. I find on examination
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of the decision of the townsite board, that while there was a majority
and minority report, so far as they refer to the time of Avery's settle-
ment, they agree upon the genera] proposition that he arrived at
Guthrie not later than 1.25 o'clock P. M., and that he went without
delay to the open ground upon which lie, staked out his claim. They
do not undertake to state the precise time of the arrival of Freeman
and Carter.

In reference to the time of their arrival they say:
From the testimony it is clear that claimants.Freeman and Carter were each upon

the ground early in the afternoon of April 22,1889, and that their location was earlier
than any other claimant unless the action of Avery hereinafter to be more particu-
larly specified constituted some claim to lot 12, the lot in controversy.

This seems to indicate that the board was of opinion that Avery was
upon some part of the land embraced in his claim at an earlier moment
than Freeman's arrival on lot 12. In your office decision of April 17,
1894, there is no specific finding as to the time of arrival of the different
parties on the day of the opening. In the decision under review the
Department found that Freeman arrived by train at 2 o'clock and went
immediately to the west half of lot 12 and staked it, and that Carter
reached there about 3 o'clock and staked the east half of the same lot.
There is no specific finding as to the hour of Avery's arrival on his
claim, but in the body of the opinion it is said,-" The proof clearly
shows that Freeman and Carter were the first occupants of lot 12;
that they made valuable improvements on it and maintained their
Occupancy."

I have examined the voluminous record of evidence, and am of opin-
ion that Avery reached some part of the claim staked by him as early
as ten minutes before 2 o'clock, and that he was somewhere on his claim
in advance of Freeman's arrival on lot 12. While some of the wit-
nesses testify that Avery's tent was erected on lot 12, I think the pre-
ponderance of the evidence shows that either it was never on lot 12, or
if so, was moved off in a short time. Meyers, his co-claimant, testifies.
(pages 42 to 43 of record), that Avery's tent was partly in the street
and partly on lot 13. That before the survey it was entirely in the
street. The only act of settlement by Avery on lot 12, made on the
day of the opening, which is shown with any clearness was the driving
of one stake on this lot, which was intended to indicate the northeast
corner of his staked claim. The business house of Avery and Meyers,
located on the southwest corner of lot 12, was erected somewhere from
the 10th to 14th of May. They have occupied it from that time and still
occupy it. Since that time they have cut off and occLpy about forty
feet of the south end of said lot including said building. It is appar-
ent that, unless the driving of said stake on lot 12 immediately after his
arrival on the 22d is held to be an act of settlement, sufficient to give
notice that he was claiming that lot, Avery could not be held to have
settled or occupied it before Freeman and Carter, who placed thereon



DECISIONS RELATING TO THE PUBLIC LANDS. 507

plain and visible marks of improvement and settlement on the after-
noon of the 22d.

I am clearly of opinion that this inconspicuous stake, neither on a
corner nor line of the lot was not such evidence of settlement and
appropriation, as to defeat the settlement of Freeman and Carter, who
had no actual notice that Avery claimed it, and that upon their occu-
pancy of part of the lot, their rights became paramount as to the
whole lot, subject only to the qualification that they should improve it,
and continue their occupancy to the time of its entry for townsite pur-
poses. The townsite entry which embraces this lot was made August
2, 1890. It is to be noted that at this date Avery and Meyers were
actual occupants of the south forty feet of said lot, and unless such
occupancy is in fraud of the rights of Carter and Freeman, they are
entitled to that part of the lot so actually occupied by them, and in
that event, Carter, Freeman, Avery and Meyers would be entitled to a
joint deed for the whole lot, in which their respective interest should
be described. While it was held in the case of McGrath et at., 20 L. D.,_
543, that,-the execution of deeds to fractional parts of surveyed and
numbered lots is not authorized-it does not follow that there can be
no recognition of the interests of more than one occupant of the same
lot. Sec. 2387, Revised Statutes, provides-

That whenever any portion of the public lands have been or may be settled upon,
and occupied as a townsite, not subject to entry under the agricultural pre-et iption
laws, it is lawful in case such town be incorporated, for the corporate authorities
thereof, and if not incorporated for the judge of the county court for the county in
which said land- is situated to enter at the proper land office, and at the minimuira
price, the land so settled and occupied, in trust for the several use and benefit of the
occepants thereof, accordling to their respective interests; the execution of which,
trust, as to the disposal of the lots in such town, and the proceeds of the sales
thereof, to be conducted under such regulations as may be prescribed by the legis-
lative authority of the State or Territory in which the same may be situated.

Under the provisions of the act of May 14, 1890, (26 Stat., 109), pro,
viding for townsite entries of lands i Oklahoma, it is provided that
the entries may be made by the trustees to be appointed by the Secre-
tary of the Interior, the entry to be made as near as may be under the
provisions of Sec. 2387, spra, and that after such entry, the Secretary
of the Interior shall provide regulations for the proper execution of
the trust by. such trustees. Under this authority to provide regula-
tions for the execution of the trust, it is lawful to provide that the
title to such surveyed lot shall pass by one deed, but not in such way
as to defeat the interest of an actual bonafide occupant at the date of
the entry, where there is more than one such occupant of the lot, but
in such case the deed should be joint, to the several occupants. Where
more than one occupant is upon the same lot at the date of the entry,
they are not to be treated as joint occupants if the occupancy of any
one or more of them is shown to be the result of fraud or force as
against the rights of a bogia fide occupant of the same. It becomes.
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necessary to inquire whether or not Avery and Meyers, who were actual
occupants of lot 12, with Freeman and Carter, at the date of the town-
site entry, were such occupants by permission of Freeman and Carter,
or occupants in their own right under such circumstances as will estop
Freeman and Carter from asserting their rights of prior settlement, so
as to include in their claim that part of the lot covered by the improve-
ments of Avery and Meyers. Starting with the proposition that Car-
ter and Freeman were settlers upon lot 12 on the day of the opening
and in advance of either of the other parties, it follows that the visible
acts of settlement performed by them upon a part of the lot operated
as notice of their claim to the whole lot, and was sufficient to shut it
off from rightful occupancybyanother. The evidence shows that they
claimed the whole lot, and that Carter as soon at he could get lumber
laid a platform or foundation for a building on the end of the lot now
occupied by Meyers and Avery, but that the same was stolen and pri-
vately removed without his knowledge. The feice built by Avery
cutting off lart of the lot was built privately in the night time; the
erection of the shoe store on the corner of the lot in May was in the
face of actual notice of the claim of the other parties. While it is
difficult to account for the quiet manner in which Freeman and Carter
submitted to these acts of trespass upon the lot, and the mildness of
their protet against it, I am of opinion from the whole testimony that
the acts of Avery and Meyers so far as they relate to occupancy of lot
12, partake of the nature of both force and fraud, and that their occu-
pancy does not under the circumstances defeat the right of Freeman
and Carter to the whole lot. This would be sufficient to justify the
rejection of their application for a deed to the part of lot 12 claimed
by then

* The question of law presented by the motion for-review remains to
be considered. The application of Avery and Meyers for a deed
embraces fractions of different town lots, and part of a street and
alley, and ignores the survey and platting of the town into lots, streets
and alley. The application is for the tract as staked and marked by
them at the time of settlement, and their insistence is, that their set-
tlement rights attached to the whole tract as staked, without reference
to the subsequent platting, and that a visible act of settlement upon
any part of it, even in a street, would extend to the whole tract.
* The right to settle upon the public domain for several distinct pur-
poses is recognized. Such rights depend to some etent upon the
purpose for which the settlement is made. It is perfectly apparent
that Avery and Meyers did not m ake their settlement for ordinary home-
stead purposes, but for business purposes to be carried on in a prospec-
tive town. The proposition insisted upon by the movants was passed
upon by the supreme court of Oklahonla, in the case of the City of
Guthrie v. Beamer, in an action brought by Beamer against the board
of townsite trustees and the City of Guthrie to compel a conveyance to
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him by said trustees of a parcel of ground embraced within the town-
site of Guthrie and located on a portion of the tract laid out and used
for a public street in said city. The supreme court, in passing upon
said case, say:

The right of Congress to dispose of the public lands is a power granted by the
constitution and every person who initiates a claim to a portion of the public domain
takes such right subject to this power of Congress; and such power of disposal con-
tinues until the United States has estopped herself to divest such right by accept-
ing something of Value from the claimant and permitting an entry of the land at
the proper land office. When the Secretary of the Interior or the trustees appointed
by him, under his instructions, adopted and approved the plat of the town site of
Guthrie, which the inhabitants had made long prior to the entry of the land by the
trustees, the lands designated as public streets on such plat, were dedicated to
the public use; and the act of Congress and the action of the Secretary under the
power vested in him by said act, had the effect to divest any individual interest that
might have been asserted to such portion of said land, and Beamuer has no rights or
interest in the public streets, which can be conveyed to him, by the trestees. (Pac.
Rep., Vol. 41, p. 647).

The power of Congress to dispose of the public domain being a con
stitutional power, one who merely settled upon it of his own motion,
without proceeding through the proper land office does not thereby
acquire any vested right which will estop Congress from dedicating
any part of it to public use, as for a street in a town, but such right is
subordinate to this power of dedication from its inception and is taken
subject to it. The case of the Kansas Pac. RI. R. Co. v. Dunmeyer (113
U. S., 629), presents strongly the rights of settlers, but it is therein
decided that they do not attach to the land so as to bind the law mak-
ing power, except by a proceeding through the proper land office, that
is by a formal entry allowed.

The act of Congress of May 14, 1890, empowered the Secretary of the
Interior to prescribe the rules and regulations for the survey of lands
occupied for townsite purposes Into lots, blocks and alleys, or through
the trustees to adopt -any survey and plat which had previously been
made by the inhabitants of the townsites. In this instance a survey
and plat, made by the inhabitants of Guthrie prior to the passage of
the act of May 14, 1890, was after the passage of said act adopted-and
approved by the Secretary of the Interior, and after its adoption and
approval, any right which Avery and Meyefs, or either of them, may
have had by reason of their settlement made before the survey to any
part of a street or alley was divested. That the trustees have no power
to deed a lot before the tract has been surveyed and plattedl into lots,
blocks, streets and alleys, and that they have no power to deed any
part of streets or alleys after such survey, was decided in the case of
McGrath et al., 20 I. D., 543, before quoted.

No reason is presented which requires that the rule therein announced
shall be changed, and the decision under review is accordingly reaf-
firmed.
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SCHOOL GRANT-LANDS OF K NOWN MINERAL CHARACTER.

FREES ET AL. V. TEE STATE OF COLORADO.

Outcropping surface veins of coal on a school section are not sufficient, in the absence
of evidence as to the actual value of the deposit, to establish the known mineral
character of the land, and except it from the operation of the school grant.

Secretary Smith to the Commissioner of the General Land ffce, April
28, 1896. (P. J. C.)

It is not deemed necessary for a decision of the issue in this contest
to recapitulate all the record history of the tract involved in this con-
troversy. Suffice it to say that Benjamin M. Frees and three other
persons filed application to purchase as coal land Sec. 36, T. 31 S., R.
65 W., Pueblo, Colorado, land district, July 28, 1891. The local office
refused this application because the land had been declared to belong
to the State as school land. On appeal your office reversed this action,
and the Department, by decision of July 7, 1893 (L. & R., 269, p. 365),
denied an application for certiorari on behalf of the State and thus
affirmed your office judgment, ordering a hearing to determine the
question as to whether the tract in controversy " was of known mineral
character prior to and at the date of the admission of the State to the
UEni(M.")

A hearing was accordingly had before the local officers, and as a
result they found that the contestants had failed to prove their claim
that the section "was known mineral land Aug. 1, 1876."

On appeal your office by letter of February 14, 1895, affirmed the
judgment below. Whereupon the mineral claimants prosecute this
appeal.

From an examination of the voluminous record I fully concur in the
judgments below.

It may be added that it is not at all certain from the testimony
whether any coal was known to exist on Sec. 36 prior to August 1, 1876,
the date of the admission of Colorado to the Union. But if all the testi-
mony given in behalf of the mineral claimants be accepted as giving
the actual condition prior to that date, then it is wholly insufficient
-to establish the mineral character of the land. The most that can
possibly be said for it is that there were two or three insignificant
openings on some surface coal; the excavations being sufficient for dem-
onstrating whether the land could be known as mineral in character.
If it be conceded that any coal was hauled from the section during
that period, it consisted of but a few wagons loads taken from out-
cropping surface veins, which is insufficient to establish the existence
of known mines. There is no attempt made to show that mines, as
such, had been opened capable of producing coal or which would
characterize the section as mineral.
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In Colorado Coal Company v. United States (123 U. S., 307) the
supreme court, on page 328, say:

It is not sufficient, in our opinion, to constitute "known mines" of coal, within
the meaning of the statute, that there should merely be indications of coal beds or
coal fields of greater or less extent and of greater or less value, as shown by out-
croppings. The act of 1864 evidently contemplates a distinction between coal beds
or coal fields excluded from the pre-emption act of 184-1 as "known mines," and other
coal beds or coal fields not coming within that description. We hold, therefore, that
to constitute the exemption contemplated by the pre-emption act under the head of
"known mines," there should be upon the land ascertained coal deposits of such an
extent and value as to make the land more valuable to be worked as a coal mine,
under the conditions existing at the time, than for merely agricultural purposes
The circumstance that there are surface indications of the existence of veins of coal
does not constitute a mine. It does not even prove that the land will ever be under
any conditions sufficiently valuable on. account of its coal deposits to be worked, as
a mine. A change in the conditions occurring subsequently to the sale, whereby -

new discoveries are made, or by means whereof it may become profitable to work
the vein as mines, cannot affect the title as it passed at the time of the sale. The
question must be determined according to the facts in existence at the time of the
sale.

It is true the court in that case discussed the question of known
mines as used in the pre-emption law, but the same rule would apply
to this case where the land passed to the State for school purposes
under grant by the government at the date of its admission.

Your judgment is therefore affirmed.

-HOMIESTEAD CON1TEST-DEATH OF ElNTflTYMAN.

MAXEMSON V SIDERS HEIRS.

The failure of a homesteader in his lifetime to establish residence on the land, due
time having elapsed therefor prior to his death, and the subsequent failure of
his heirs to reside thereon, require the cancellation of the entry.

Secretary Smtqtl to the Commissioner of the General Land Offce, April.
(J. I. H.) 28; 1896. (C. W. P.)

I have considered the case of Thomas Makemson v. the heirs of Bar-
ton. Snider, deceased, involving the NE. of the SE. I of section 21,
township 22 S., range 24 E., Topeka land district, Kansas.

On October 11, 1889, Barton Snider made homestead entry of said
land.

On September 29, 1894, Thomas Makemson filed amended affidavit
of contest, alleging that

Barton Snider died about January, 1893, and left surviving him as his only heirs,
Alen Snider, his son, William Snider, his son, John Snider, his son, Rebecca Stone,
his daughter, and Irene Marlet, his daughter, all of legal age; that no administrator
has ever been appointed for-the estate of the said Barton Snider; that said Barton
Snider and none of his heirs or representatives have ever resided on said lands since
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making said entry; that said tract is not settled upon by said party as required by
law; that said Barton Snider and his heirs aforesaid have never erected any buildings
on said lands.

A hearing was had before the local officers, at which the contestant
appeared and submitted proof. The defendants made default.

Upon the testimony on the part of the contestant, the register and
receivers, on December 6, 1894, rendered their decision that the home-
stead entry of Barton Snider should be canceled.

From this decision no appeal was taken by the defendants, but when
the case came before your office for consideration, your office reversed
the judgment of the local officers under Rule 48 of Practice, stating, in
your office decision, that the decision of the local officers, "although
final as to the facts, as provided by Rule 48 of Practice, does not war-
rant a cancellation of the entry."

The contestant has appealed to the Department.
The record shows that Barton Snider made homestead entry Octo-

ber 11, 1889; and the register and receiver found: that he died about
the month of December, 1892; that he never resided on the land in
question as a homestead, and after his death none of his heirs or legal
representatives resided on said land as a homestead; that it was rented
out, and that no one resided thereon; that the land was used more as
an adjoining or separate tract and no pretense of its being a homestead
was ever made; that in this respect the homestead laws have been
wholly disregarded, and, in their opinion, the lands were never taken
for a homestead.

The heirs of a deceased homestead entryman, who has complied
with the law up to the date of his death, by continued cultivation of
the land, for the remainder of the prescribed term of five years, may
complete the claim and receive patent for the land. They are not
required to reside upon the land. Tauer v. The Heirs of Walter A.
Mann, 4 L. D., 433; Agnew v. Morton, 13 L. D., 228.

In Swanson v. Wisely's Heir, 9 L. D., 31, the entry was made March
7, 1883, and the entryman died August 26, 1883, less than six months
after the entry was made. Itwas not shown that he ever settled upon
the land, but, as the law allowed the entryman six months from the
date of entry to establish residence, and as the testimony failed to
show that the land was abandoned by the entryman's heir, but on the
contrary the testimony showed that he had continued to cultivate
the land, upon a contest charging abandonment and failure to main-
tain residence on the part of the entryman and his heir, the decision
of the Commissioner dismissing the contest was affirmed.

In the case of Stewart v. Jacobs, 1 L. D., 636, the entry was made
March 24, 1874, and the entryman died June 25, 1874, without having
entered upon or cultivated the land. The contest, initiated in Novem-
ber, 1877, was held not good in so far as it related to the failure of the
entryman to establish residence upon the land prior to his death, which
occurred before six months had expired after entry; but was sustained
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on account of the failure of the heirs of Jacobs to keep up a con-
tinuous cultivation of the land after the expiration of the six months.

In Reid v. Heirs of Plummer, 12 L. D., 562, the contest was based
upon the charge that Plummer in his lifetime never established a resi-
dence upon the land, and that his heirs have never resided upon, culti-
vated or improved the land.

i Plummer made entry September 29, 1885,
The testimony showed that neither the entryman, who was killed

May 12, 1886, nor his heirs, ever established or maintained residence
upon the land. But it was shown that Plummer intended to reside
upon the land; but was prevented from doing so by an armed mob, and
finally murdered. It was held that, under such circumstances, his
failure to establish or maintain residence on the land was excusable;
that his son was not required to reside upon the land after his father's
death, and that his failure to cultivate the land was due to the same
cause which prevented his father from establishing residence upon the
land, and that it would be manifestly unjust to hold the entry for can-

* 0 cellation for want of such cultivation.
In Brown v. Naylor, 14 L. D., 141, it was held that a contest against

the entry of a deceased homesteader, charging abandonment on the
part of the entryman and his heirs, must fail, where it appeared that.
the entryman died prior to the expiration of six months from the date
of entry, and the heirs subsequently comply with the law in the mat-
ter of cultivation. See also the recent case of Ware v. Wright, 22
L. D., 181.

Clearly the facts found by the local officers sustain the charge in the
contest affidavit, that Snider in his lifetime never resided upon the
land, and after his death none of his heirs ever resided thereon, and
the cases I have cited all proceed upon the ground that failure to
establish and maintain residence on the part of a deceased etryman,
in his lifetime, unless he dies before the expiration of the period allowed
by the law for the establishment of residence, is good cause for can-
celing the entry, when the entry is contested, after the entryman's
death, on the ground of the entryman's failure to establish and main-
tain residence upon the land.

The decision of your office is, therefore, reversed, and the entry of,
Barton Snider will be canceled.

10332-VOL 22-33
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I-OMESTEAD-FINAL PROOF-NON-RESIDENT HEIR.

LAWSON ET AL. V. WADDELL'S HEIiS.

A final homestead affidavit submitted by a non-resident heir is entitled to equitable
consideration where executed outside of the district and State in which the
land is situated, and it appears that the affiant, on account of extreme age
and ill health, is physically unable to appear before an officer authorized by
statute to act in such cases.

-Secretary snith to the Commissioner of the General Land Office, Agril
28, 1896. (I. D.)

William B. Waddell in his life time made-homestead entry for the
E. t, SE. 2 See. 33, and S. SW. Sec. 34, T. 43 N., R. 9 W., Montrose
land district, Colorado, alleging settlement May 1, 1884.

He lived on the land, cultivating it and made improvements until
March 23, 1890, when he was found dead in his house on the land.

He was a single man, and his heirs are a brother Benjamin N. Wad-
dell and a sister, Mrs. Elizabeth N. Weaver, both living in Indiana.

In October, 1890, Benjamin N. Waddell wrote to an attorney in the
county where the land lies, to complete the entry and see to settling up
any property of his deceased brother.

On January 20, 1891 the intervenor, Savignac, went to Indiana and
pjaid Benjamin N. Waddell $250, for a quit claim deed for his interest
in the land, and early in March 1891 moved upon the land, and began
to improve it.

Lawson settled on the land May 5,1891 knowing of Savignac's claim
and settlement.

Both Savignac and Lawson have continued to live there and improve
the land, except for a time the former left, taking part of his furniture
and lived on rented land, but that absence seems to have been because
of frequent interference with him by Lawson, and trouble between
them, but such absence was temporary only and in no sense an abandon-
ment of his settlement or claim to the land.
' March 27, 1891, Lawson applied to enter the land, which application

was refused because of coufiet with the Waddell entry, whereupon he
initiated a contest against the entry charging that the heirs had aban-
doned the land, and afterward May 4,1894 he filed a supplemental affi-
davit charging in addition to abandonment that the heirs were holding
the land for speculative purposes, and thatSavignac had abandoned the
land for more than a year.

Savignac meantime had been permitted to intervene and filed his
affidavit of contest, claiming settlement March 5,1891, and also claim-
ing to have bought the improvements from one of the heirs.

Two hearings were had, and at the second hearing under instructions
from this Department (Lawson v. Heirs of William B. Waddell, Feb-
ruary 12, 1894) final proof was offered by Mrs. Weaver.
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The evidence shows that the entryman had complied with the law
and was entitled to make his final proof before his death.

The final proof was accepted by the local officers, who also found
that the heirs had not abandoned the entry, and recommended the dis-
missal of both contests and the acceptance of the final proof.

Your office sustains the findings of the local officers except " that the
affidavit required by See. 2291, Rev. Stat., has not been submitted" and
action on final proof was suspended to give opportunity for such
affidavit.

Since this appeal has been perfected, such affidavit was made by Mrs.
Weaver in due form and is now on file in the case, but it was sworn to
before a notary public in the State of Indiana, and does not comply
with the provisions of the act of May 26, 1890-(26 Stat., 121), requiring
ing such proof to be made within the district where the land is situated.

The reason given for this is that Mrs. Weaver is seventy-two years
old and can only walk with the aid of crutches and is physically unable
to go to Colorado. The land having been fully earned by compliance
with the law by the entryman during his life time, the condition of the
heir seems to call for the exercise of equitable power, and the case is
therefore returned for consideration with a view to accepting her final
proof affidavit. Nancy J. Crews (14 L. D., 687), William E. Bowman
(7 Li. D., 18), Rebecca C. Williams (6 L. D., 710).

RAILROAD GRANT-SCHOOL INDEMNITY SELECTION-APPEAL.

SIOUX CITY AND PACIFIC R. R. Co. v. WHICH.

A school id'mnity selection made prior to statutory authority therefor does not
reserve the land covered thereby from the operation of a railroad grant.

The Secretary of the Interior is charged with the adjustment of railroad grants, and
should withhold from other disposition lands granted for such purpose, even
though the grantee may fail to appeal from an erroneous adverse decision of the
General Land Office.

Secretary Smith to the Commissioner of the Central Land Office, April
28, 1896. (F. W. C.)

I have considered the appeal by the Sioux City and Pacific railroad
company, from your office decision of March 4,1895, dismissing its pro-
test against the issue of patent upon the cash entry of Carsten Wrich,
made September 25, 1893, under the provisions of section 5, of the act
of March 3, 1887 (24 Stat., 556), covering the NW. NE. , Sec. 21,
T. 17 N., R1. 11 E., Neligh land district, Nebraska.

This land is within the common limits .of the grants made. to aid
in the construction of the Union Pacific and Sioux City and Pacific
railroads.

At the dates of the attachment of rights under said grants the land
in question was, so far as the record before me shows, free from adverse
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claim otherwise than the school indemnity selection made July 1, 1858,
which selection was canceled July 3, 1880, there having been no statu-
tory authority for the making of said selection prior to February 26,
1859.

This tract has been listed by the Union Pacific railway company,
and by your office decision of November 24, 1891, said listing was held
for cancellation and the claim of the Sioux City and Pacific railroad
ccnipany was rejected.

Neither company appealed, and on May 19, 1892, the listing by the
Union Pacific was canceled.

On September 25, 1893, Wrich, having purchased this tract of the
Union Pacific railway company, was permitted to make cash entry of
the land under the provisions of section of the act of March 3, 1887,
sipra.

The Sioux City and Pacific railroad company protested against the
issue of patent upon said entry, urging that the land was not subject
thereto but had passed under the grants to the Union Pacific and Sioux
City and Pacific railroads.

This protest was overruled in your office decision of March 4, 1895,
from which the company presented an appeal, but the same was refused
because filed out of time.

A petition of certiorari was then filed, which was considered in
departmental decision of October 18, 1895 (not reported) and granted
and the record ordered to be certified to this Department.

In accordance with said order the record is now before me.
The showing made by the company in support of its petition is fully

sustained by the record, and in view of the decision in the case of
Union Pacific Ry. Co. v. United States (17 L. D., 43), wherein it was
held that (syllabus)-

A school indemnity selection, made prior to statutory authority therefor, does
not reserve the land so selected from the operation of a railroad grant on definite
location of the road,

it is apparent that your office erred i holding the tract in question
to have been excepted from these grants.

In the case of Knight v. United States (142 U. S., 181), it was held
that-

It makes no difference whether the appeal is in regular form according to the
established rules of the Department, or whether the Secretary on his own motion,
knowing that injustice is about to be done by some action of the Commissioner,
takes up the case and disposes of it in accordance with law and justice. The Secre-
tary is the guardian of the people of the United States over the public lands. The
obligations of his oath of office oblige him to see that the law is carried out, and
that none of the public domain is wasted or is disposed of to a party not entitled to it.

While it is true that the companies failed to appeal from your office
decision adverse to their claimed rights under their grants, yet as the
land is still within the jurisdiction of this Department I am of the
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opinion that as the matter has been brought to my attention, the regu-
larity of the proceeding is not material, and as I am charged under
the laws with the adjustment of these grants, that I am bound to
withhold from other disposition lands falling within the terms of the
grants.

I have therefore to direct that Wrich's entry be canceled, unless,
after due notice other and sufficient reason is given for holding this
land to be excepted from these grants than the fact that it was covered
by the indemnity State selection.

Your office decision is therefore reversed.

HOMESTEAD ENTRY-CONFLICTING SETTLEMENT RIGHTS.

IRWIN V. NEWSON.

If the parties can not agree to a division of the land, in a case wherein the priority
of settlement can not be determined by the evidence, the land should not be
divided between them by a departmental order, but the right of entry to the
entire tract awarded to the highest bidder of the two.

Secretary Smith to the Commissioner of the General Land. Office, Aln-il

(J. I. Ha.) 28, 1896. (C. W. P.)

I have considered the case of John W. Irwin against Charles H.
Newson upon their cross appeals from the decision of your office of
May 15, 1895.

The land in controversy is the NW. i of section 34, T. 23 N., R. 2 W.,
Perry land district, Oklahoma.

On September 16,1893, the day on which the land was opened to
settlement, these parties made settlement on said land.

(n September 25, 1893, Newson made homestead entry, No. 748, of
said land.

On October 25, 1893, John W. Irwin filed affidavit of contest, alleging
prior settlement.

A hearing was had; the local officers recommended the cancellation
of Newson's entry, and that Irwin be allowed to make homestead entry
of the land. Newson appealed.

Your office rendered a decision to the effect, that you were unable to
determine who was the prior settler, and thought the case should be
settled between the parties, and that each of them should make entry
of such legal subdivisions of the land as they may agree upon, and
your office reversed the judgment of the local officers, and ordered
that, in case of the failure of the parties to compromise, as above sug-
gested, within sixty days, that Newson's entry be canceled as to the
E. J of the NW. 1 of the section, and the right of entry for the east
half be awarded to Irwin.

I agree with your office that the evidence is so conflicting that it is
impossible to decide which of the two claimants was the prior settler;
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but I cannot agree with that part of your office decision which directs,
that, in case of failure of the parties to agree to a compromise the land
be divided between them. I think that in sch a case as this, if the
parties cannot agree, the land should be sold to the highest bidder of
the two. (See Hopkins . Wagner et al., 21 L. D., 485).

The decision of your office is modified accordingly. The papers are
herewith returned.

EXTENSION OF TIME FOR PAYMENT-RAILROAD LANDS.

WILLIAM HENRY.

An extension of time for payment may be granted under the remedial provisions of
the act of Jnly 26, 1891, to a purchaser under the second clause of section 3, act
of September 29, 1890.

Secretary Smith to the Commissioner of the Genera Land Office, April
(J. 1. H.) 28, 1896. (C. J. G.)

The land involved in this case is the S. j- of lots 10, 11 and 12, Sec.
31, T. 19 S., P. 14 E., Visalia land district, California.

On October 17, 1894, William Henry appeared with his witnesses at
the local office and offered final proof on his application to purchase
said land under section 3 of the act of September' 29, 1890 (26 Stat.,
496).

The testimony in said proof shows that claimant made settlement on
this land in November, 1887, and was therefore an actual resident
thereon at the time of the act above mentioned.

WThen claimant's proof had been submitted, 'as appears from the
report of the local office, he stated that he had o money with which
to make payment for the land. No frther arrangements were made
at that time, nor did claimant apply for an extension of time within
which to make payment.

Claimant was notified twice, on November 10, 1894, and on Decem-
ber 3, 1894, to come forward and make payment. On the latter date
he was informed that unless he made payment within ten days his
proof would be rejected.

On December 28, 1894, the local office rejected claimant's proof
because "no payment or tender of payment has been made by claimant
for said land."

On January 24, 1895, claimant appealed to your office from the rejec-
tion of his proof, the basis of said appeal being that nuder the pro-
visions of the act of July 26, 1894 (28 Stat., 123), he is entitled to one
year from the date of proof within which to make payment for the land
in question.

Claimant accompanied his appeal to your office by an application for
an extension of time within which to make payment, invoking therein
the provisions of the act of July 26, 1894.

By your office decision of March 20, 1895, you affirmed the action of
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the local office in rejecting claimant's proof, holding that the provisions
of the act of July 26, 1894, were not applicable to entries under the
act of September 29, 1890; that said act extends the time for making
final proof and payment on existing entries only under the desert land,
homestead and pre-emption laws.

In his appeal to this Department claimant states that

the reason of his application (for an extension of time) was that his crops failed,
that he had to rely upon the proceeds of his crops from which to obtain means to
enable him to pay for said land; that the year 1894 was a dry year in the State of
California, and a year of disappointments and failures, and that crops were an entire
failure on and in the vicinity of the land involved, and that he did not realize any-
thing from his labors, and that he was withont neans with which to pay for the
land.

By a joint resolution of Congress of September 30, 1890 (26 Stat.,
684), it was enacted-

That whenever it shall appear by the filing of such evidence in the offices of any
register and receiver as shall he prescribed by the Secretary of the Interior that
any settler on the public lands, by reason of a failure of crops for which he is in no
wise responsible, is unable to make the payment on his homestead or pre-emption
claim required by law the Commissioner of the General Land Offiee is hereby author-
ized to extend the time for such payment for not exceeding one year from the date
when the same becomes due.

The act of Congress approved July 26, 1894, cited by claimant.,
provides:

That the time of making final proof and payment for all land located under the
homestead and desert land laws of the United States, proof and payment of which
has not yet been made, be, and the same is hereby extended for the period of one
year from the tine proof and payment would become due under existing laws.

The acts above cited are remedial in their nature and were passed
for the benefit of settlers on the public lands who, bv reason of a failure
of crops for which they are in no wise responsible, are unable to make
the payments on their homestead claims.

The land in question was included in the grant to the Southern
Pacific Railroad Company, and was forfeited by the act of September
29, 1890. There are to classes of persons referred to in the third
section of said act, viz: 1. Persons who "are in possession" of such
lands, "under deed, written contract with, or license from, the state or
corporation to which such grant was made, or its assignees;"7 2. per-
sons who "may have settled said lands with bona fide intent to secure
title thereto by purchase from the State or corporation." The claimant
in the case at/bar comOs under the second class.

Prior to the act of Congress approved January 23, 1896, it was held
that applicants of the second class mentioned in section 3 of the act
of September 29, 1890, must show the sarne good faith in the atter of
settlement and residence as those who make homestead applications

Lnder the general laws. Brown v. Hink]e (15 L. D., 168); James G.
Daly (17 L. D., 498); Same, on review (18 L. D., 571); O'Leary v. Smith
(17 L. D., 542); Shafer v. Butler (19 L. D., 486). This being true there
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seems to be no good reason why the remedial benefits of the act of
July 26, 1894, should not extend to this class of etrymen nder the
act of September 29, 1390.

There is nothing i the act of July 26, 1894, directly excluding this
class of entrymen from the benefits of said act; on the contrary the
remedial provision being directed to "all land located under the homre-
stead . . . . laws of the United States" would seem to include just such
entrymen. As previously shown the same requirements are imposed
upon this class of etrymen as upon those who enter under the general
laws. The only difference seems to be i the manner of obtaining
title.

There seems to be no question that claimant has been guilty of neg-
ligence, so far as neglect to take some action when notified by the local
office is concerned. His explanations are not entirely satisfactory, but
among them he claims ignorance of the law. One James K. Rhoads
made homestead application for the land in question on November 24,
1894. But notwithstanding this adverse application and claimant's
seeming negligence, I am disposed to award him the benefit of the act
of July 26, 1894, in view of the fact that he has shown good faith in
other respects.

The testimony shows that claimant has valuable improvements on
this land and has about twenty acres under cultivation.

Your office decision is accordingly reversed, claimant's proof will be
accepted and he will be allowed to make payment of the fees and
purchase money, unless some other objection shall appear.

ARID LANDS-SETTLEMENT RIGHTS.

SJTuNE BONDESoN.

The act of October 2, 1888, providing for the withdrawal of arid lands did not con-
template the impairment of rights acquired prior to its passage through bona
fide settlement and occupancy, and it therefore follows that a pre-emption set.
tlement and filing made prior to the date of said act may be carried to entry and
patent subsequently thereto,

Secretary Smith to the Commissioner of the General Eand Office, April
(J. I. H.) 28, 1896. (J. L.)

This case involves lots 1 and 2 of section 24, T. 15 S., R. 43 ., con-
taining 52.30 acres of land in Blackfoot land district, Idaho. It comes
before this Department upon the appeal of Sjune Bondeson from your
office decision of January 9, 1891, which is in the following words:

JANUARY 9, 1891.
REGISTER AND RECEIVER, Blac7kfoot, Idaho.

GENTLEMEN: By letter "E" of July 8, 1890, pursuant to the order of the Hon.
Secretary of the Iuterior, township 15 S., range 43 E., with other lands were reserved
for the site of a reservoir. Under the act of August 30, 1890, this reservation took
effect October 2, 1888.
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Pre-emption cash entry of Sjune Bondenson, No. 816, for lots 1, and 2, section 24,
made November 20, 1889, subsequent to such reservation is therefore illegal, the land
not being subject to entry. Said entry is therefore held for cancellation as illegal.
See case of Henry Bolton of this date. So advise Sjune Bordenson, allowing him 60
days for appeal.

Respectfully, W. M. STONE,
Assistant Commissione?.

The "letter 'E' of July 8, 1890,7 referred to in said decision cannot
be found in your office. There is found however a letter "E" of August
5, 1889, which is in the following words:

AusrGTST 5, 1889.
REGISTER AND RECEIVER, U. S. Land Office, Blackfoot, Idaho.

GENTLEMEN: Enclosed herewith is a copy of a letter, dated July 19, 1889, from
J. W. Powell, Director of the U. S. Geological Survrey, addressed to the Secretary of
the Interior, reporting that the site of Bear Lake, located mainly in Bear Lake
county, Idaho, had been selected as a reservoir site, together with all lands situated
within two statute miles of the borders of said lake at high water.

The Director recommends that all public lands within the described limits be with-
drawni from entry and settlement.

Under date of July 26th last the Secretary of the Interior directed this office to
instruct you not to allow further entries or filings on the lands named in said letter.

In compliance with departmental directions you are hereby instructed to comply
with the recommendation of the Director of the U. S. Geological Survey, as approved
by the Secretary of the Interior, said recommendation to be effective on and after
July 19th last.

Please acknowledge receipt.
Very respectfully, (Signed) W. M. STONE,

Acting Conanissiorer,

It is shown by the record before me that Sjune Bondeson filed his
pre-emption declaratory statement No. 246, for the 52.30 acres of land
aforesaid, on March 28, 1888, alleging settlement on March 24, 1888.
On November 18, S89, after due publication, Bondeson made his final
proof and payment, and procured final certificate for said lots No. 816,
dated November 20, 1889.

It was proved, ad it is not questioned, that Bondeson. made his
settlement on March 24, 1888, and began to build his improvements,
which consist of a dwelling house, stable, stock yard and corral, fenc-
ing and irrigating ditch, valued at $500 or $600; that on March 1 1889,
he moved his family, consisting of a wife and five children upon the
premises, and has ever since maintained thereon continuos residence
and cultivation; and that he has equipped his farm with agricultural
implements, household and kitchen furniture, five horses, fifteen head
of cattle, ten sheep, pigs and] chickens, cats and dogs, and other domes-
tic comforts of a thrifty farmer. These two lots according to the offi-
cial map lie on the west shore of Bear Lake, and are therefore within
the limits of the reservation for a reservoir site made by the letter of
August 5, 1889 above quoted.

Seven months after Bondeson made his settlement, to wit: on Octo-
ber 2, 1888 (25 Statutes 527), Congress enacted as follows:

And all the land which may hereafter be designated or selected by such United
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States (Geological) surveys for sites for reservoirs, ditches or canals for irrigation
purposes; and all lands made susceptible of irrigation by such reservoirs, ditches or
canals, are from this time henceforth hereby reserved froiu sale as the property of
the United States, and shall not be subject after the passage of this act, to entry,
settlement or occupation until further provided by law.

This act does not seem to affect Boncleson's settlement and occupa-
tion prior to its passage.

The first Land Office circular under this act was issued August 5,
1889, and was published in 9 L. D., 282. It instructed the local oflcers
as follows:

You will therefore immediately cancel all filings made since October 2, 1888, on
such sites for reservoirs, ditches or canals for irrigating purposes, and all lands that
may be susceptible of irrigation by such reservoirs, ditches or canals, whether made
by individuals or corporations, and you will hereafter receive no filings upon any
such lauds.

This did not affect Bondeson's filing which was made before October
2, 1888. As stated above, on November 18, 1889, he made his final
proof and consummiated his pre-emption cash entry.

By the act of August 30, 1890 (26 Statutes, 391), Congress repealed
so much of the act of October 2, 1888 aforesaid, as withdrew from set-
tlement and occupation "all lands made susceptible of irrigation by
such reservoirs, ditches or canals;'? but re-enacted:

That reservoir sites heretofore located or selected shall remain segregated and
reserved from entry or settlement, as in-oided by said act, until otherwise provided
by law; and reservoir sites ereafter located or selected on public lands'shall in like
manner be reserved from the date of the location or selection thereof.

This act plainly implies that the reservations for reservoir sites made
prior to the act were to take effect as of October 2, 1888; and that Con-
gress knowing the construction which the Department had placed upon
the former act, intended to ratify and confirm it.

By section 17 of the act of March 3, 1891, Congress enacted-

That reservoir sites located or selected, and to be located and selected under the
provisions of the (act of October 2, 188S, 25 Statutes, 527), and the amendments
thereto, shall be restricted to and shall contain only so much land as is aetually nee-
essary for the construction and maintenance of reservoirs; excluding so far as practi-
cable lands ocou:ied by actedi settlers at the date of the location of said reservoirs.

Bondeson, as an actual settler, was occupying the land in controversy
at the date of the location of the Bear Lake reservoir in July 1889.
His land would therefore be excluded from the site of said reservoir by
the act aforesaid, " so far as practicable."

But Bondeson's rights as a preemptor in March 1888, and as a cash
entryman in November, 1889, ante(late said act. Congress did not intend
by the act of October 2, 1888, to impair the rights which had accrued
prior to its passage, by reason of bona fide settlement and occupancy.
"4Shall not be subject after the passage of this act to entry, settle-
inen t or occupation" are the words of the statute; and they plainly
illly a recognition of the rights incident to occupation, settlement or
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entry prior to the passage of the act. SucLh was the contemporaneous
construction of the Land Department.

The case of Emilio Torres (17 L. D., 341), differs from the case now
under consideration, in that, Torres made his settlement and filing more
than three years after the passage of the act of October 2, 1888; while
Boncleson made his settlement and filing seven months before its
passage.

For the foregoing reasons your office decision of January 9, 1891, is
reversed so far as it affects Bondeson's pre-emption cash entry No. 816
of lots 1 and 2 of section 24, T. 15 S., R. 43 E., containing 52.30 acres;
and said entry will be held intact, and be patented.

PRIVATE LAND CLAIMS-SMALL HOLDINGS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., larch 25, 1896.
REGISTERS AND RECEIVERS,

United States Land Offces in the
Territories of New Jlfexico, Arizona and Utalh,

and the States of Colorado, Nevada & Wyoming.
GENTLEM IEN: Referring to the circular of instructions of September

18, 1895 (21L. D., 157),in relation to claims arising under the sixteenth
and seventeenth. sections of the act of March 3, 1891 (26 Stats., 854)',
as amended by the act of February 21, 1893 (27 Stats., 470), you are
directed to require the claimant in each of such cases to pu-blish notice
of his intention to submit proof of his occupation and possession of
the land included in his claim, in accordance with the requirements of
said act, nnder the same terms and restrictions as govern publication
of notice in homestead cases.

These instructions only apply to cases wherein proof is hereafter
submitted, and will not have a retroactive effect.

The form of notice should follow, as nearly as practicable, that in
homestead cases, with the necessary alterations to indicate the char-
acter of the claim and of the proof to be submitted.

Very respectfully,
S. W. LiAMOREUX,

Commissioner.
Approved,

JNO. AN1. REYNOLDS,.
Acting Secretary.
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PRIVATE LAND CLAIMS-SMALL -IOLDINGS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., Mray 1, 1896.
REGISTERS AND REcEIVERS,

United States Land Offices in the
Territories of New M exico and Arizona, and

the States of Colorado, Utah, N evada, and W4ryomning.
GENTLEMEN: The circular of March 25, 1896, requiring publication

of notice of intention to submit proof on claims arising under the six-
teenth and seventeenth sections of the act of March 3, 1891 (26 Stat.,
854), as amended by the act of February 21, 1893 (27 Stat., 470), is so
far modified that publication of notice will not be required in cases
where the aggregate area claimed i less than forty acres.

Very resDectfully,
S. W. LAMOREUX,

Commissioner.
Approved,

HOKE SMITH,

Secretary.

INDIAN LANDS-LEAVE OF ABSENCE-FINAL PROOF.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Wfashingtoni a C., ilLay 7, 1896.
REGISTERS AND RECEIVERS,

Chamberlain, Huron, Mitchell, Pierre,
Rlpid City, and Watertown, South Dakota.

GENTLEMEN: Your attention is called to the Act of Congress, ap-
proved February 26, 1896 (Public-No. 27), which provides-

That all settlers who made settlement under the homestead laws upon lands in the
Yankton Indian Reservation, in the State of South Dakota, during the year eighteen
hundred and ninety-five are hereby granted leave of absence from such homestead
for one year from and after the date of this act, and that by such absence such
homestead settler shall not lose nor forfeit any right whatever: Provided, That the
settler shall not receive credit upon the period of actual residence required by law
for the time he is absent.

Sec. 2. That any such homestead settler may avail himself of the benefits of this
act by filing a notice with the local land office describing his land and date of settle-
ment thereon, which notice shall be signed by the settler and attested by the regis-
ter of the land office.

Sec. 3. That the time for making final proof and payment for all lands located
under the homestead laws of the United States upon any lands of any former Indian
reservation in the State of South Dakota, be, and the same is hereby, extended for
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the period of one year from the time proof and payment would become due under
existing laws.

It will be observed that sections 1 and 2 apply only to parties who
made homestead settlement in 1895, upon the lands ceded by the Yank-
ton tribe of Sioux Indians which were opened to settlement May 21,
1895, by the President's proclamation of May 16, 1895, issued under the
act of August 15, 1894 (28 Stat., 314-819), and which are embraced in
the Mitchell land district; that any party availing himself of the priv-
ilege conferred by section 1, does so on condition that the time of his
actual absence thereunder will not be credited on the period of resi-
dence required by law; that the leave of absence granted by said sec-
tion 1, being for one year from and after the date of the act, a settler
may begin his absence at any time during such year by filing the notice
as required by section 2, but in no case can any leave of absence under
this act extend beyond the expiration of one year from February26, 1896,
the date of the act. Section 2 is not construed by this office to mean
that a settler-must necessarily appear in person at the district office to
sign and file his notice. A notice received by mail or otherwise, may
be approved by the register. In every case the register will see that
the notice conforms to the requirements of said section 2 as to the
description of the land and date of settlement and he will note thereon
the date upon which it is filed and make such notes on the records of
your office for your future guidance as will indicate the time the settler
will be actually absent from his homestead, and thereafter transmit
the notice to this office to be filed with the entry papers.

Section 3, referring to all lands of any former Indian reservation in
South Dakota, extends the time for making final proof and payment
on homestead entries (existing on the date of the approval of the act)
for one year from the time such proof and payment would otherwise
become due. Under existing law a homestead entryman who can show
five years' compliance with the law can make and file his final proof in
the proper district office at any time prior to the expiration of seven
years from the date of his original entry, or eight years, if his original
entry was made on or prior to July 26, 1894 (See act of July 26, 1894,
28 Stat., 123). Therefore final proof and payment for lands referred
to by this section, where the entries were made subsequent to July 26,
1894, and before or on Februiary 26, 1896, will not be due until eight
years from -dates of the respective entries, and not until nine years
where the entries were made on or prior to July 26, 1894. Claimants
affected by this section will be notified relative to the statutory period
and the expiration thereof, according to forms 4-343 and 4-344, prop-
erly modified.

Very respectfully, S. W. LAxoRzEux,
Commissioner.

Approved
WM. H. SMs,

Acting Secretary.
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TIMBER CULTURE FINAL PROOF-ACT OF MARCI{ 4, 1896.

S. LIZZIE GUERNSEY.

Under the act of March 4, 1896, the personal evidence of a timber culture entryman,
on the submission of final proof, may be taken before a United States court
commissioner, or a clerk of any court of record, anywhere in the United States,
and the provisions of said act are properly applicable in a case wherein final
action has not been taken on the proof submitted.

Secretary Smith to the Commissioner of the General Land Office, May
13, 1896. (0. J. W.)

On June 25, 1884, S. Lizzie Guernsey made timber culture entry No.
5453, for the NW. Sec.20, T.112 N., R. 77 W., Pierre, South Dakota.
On November 25, 1893, she offered final proof and obtained final cer-
tificate No. 225. On November 27, 1894, your office rejected said final
proof, for the reason that her final proof, as to her own estimony, was
made before George B. Brooks, United States circuit court commissioner
for the eastern district of Michigan, and outside said land district, and
held her final certificate for cancellation.

She moved in your office for review of said decision, and on March
14, 1895, your office, considering said motion, reaffirmed your former
decision.

Guernsey has appealed from your office decision, and the same is
now before me.

It is insisted that under section 2294, Revised Statutes of the United
States, as amended by act approved Alay26, 1890, her proof was properly
taken, and it was error to reject it. In the case of Edward Bowker
(11 L. D., 361) this section as amended was construed, and it was held
that the proof could only be made before the officers named, in the
county or district where the land is situated. The construction .ow
contended for is not without great force and reason, but the case above
quoted must control.

The act construed in said case embraces affidavits required under
the homestead, pre-emption, timber culture and desert land laws. The
law as construed therein is still applicable to all affidavits required to
be made under homestead, pre-emption and desert land laws, but by a
recent act of Congress, approved March 4, 1896, the personal affidavit
of a timber culture claimant is taken without this rule, and such affi-
davits may now be made before the officers in said act named anywhere
in the United States. Said act is as follows:

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That timber-culture claimants shall not be required,
in makirg final proof, to appear at the land office to which proof is to be presented, or
before an officer designated by the act of May twenty-sixth, eighteen hundred and
ninety, within the County in which the land is situated; but such claimant may have
his or her personal evidence taken by a United States court commissioner or a clerk
of any court of record under such rules and regulations as the Secretary of the
Interior may prescribe.
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The rejected personal affidavit of Miss Guernsey is one required by
the timber culture laws and the regulations thereunder, and is there-:
fore the character of affidavit which by act of Congress above quoted
is taken from under the rule in the case of Edward Bowker. It is true
when your office rejected said affidavit said act of Congress had not
been passed, and your office decision was in accordance with the rule
in force, but said decision had reference only to the admissibility of the
evidence, and the legal obstacle in the way of its admission having;
been removed by Congress, before final action on her proof, said affi--
davit may now be accepted. The only objection to her final proof being
the alleged defeet in her affidavit, your office decision is reversed; said
final proof accepted, and final certificate No. 225, held to be valid and
intact.

MINENG CLAIM-ADVERSE JUDICIAL PROCEEDINGS.

CLIPPER, MINING COMPAN Y.

A Suit pending on an adverse claim operates to oust the Department of all jurisdic-
tion over the matters involved therein, eved though the judicial proceedings rest
on a claim wherein the application for patent has been denied by the Department.

Secretary Smith to the Commissioner of the General Land Office, May
13, 1896. (P. J. C.)

The record before me shows that the Clipper Mining Company on
August 31, 1893, made application for patent for the Capitol, Clipper,
Congress'and Castle lode claims, lot No. 6965, eadville, Colorado, land
district, and that during the period of publication adverse claims were
filed, among them one by A. D. Searl et al., alleging conflict with the
Searl placer claim. Suits were instituted, but all were dismissed except
the Searl placer. Thereupon the applicant applied to purchase the
land claimed. The local officers rejected this application and returned
the purchase money for the reason that there was nothing on file to
show that the suit of Searl et al., had been finally determined and
disposed of.

The applicant appealed, and your office by letter of April 27, 1895,
affirmed the action, whereupon this appeal is prosecuted, assigning
error as follows:

1. It was error for the Commissioner to hold that hi. A. No. 4359, is subject to the
Searl placer, the latter having no standing before this Department.....

2. It was error for the local office to receive the so called adverse claim, offered by
the Searl placer claimants1 as an adverse claim, but said paper should have been
received and filed as a protest.

3. There being no pending application by the placer claimants, an application to
enter as a lode claim is always in order, the only question being as to width of the
lode claims.

It seems that application for patent for the Searl placer was made in
1882. A hearing was had "to ascertain the character of the land and-
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the status of all existing claims." As a result of that hearing, the
application for patent was rejected by the local officers, your office sus-
tained that action, and the Department affirmed your office judgment.
(Searl Placer, 11 L. D., 441.)

It is contended by counsel for applicant that the judgment in the
Searl placer "was a complete and final adjudication;" that the land
embraced therein was not placer ground, and could not be entered as
such, hence the adverse claim filed by Searl et al., based as it is upon
land for which application for patent has been rejected, ought not to be
accepted by the Department as a legal or proper adverse claim, and its
application should be received and patent issue notwithstanding.

It is not deemed necessary to enter into an extended discussion of
the propositions suggested by counsel. It is sufficient for the purpose
of disposing of this case to say that so far as the record here shows the
Department is ousted of all jurisdiction until the case now in court is
finally disposed of. Under the provisions of section 2326, when the
adverse claim is filed all proceedings in the Department "shall be
stayed until the controversy shall have been settled or decided by a
court of competent jurisdiction."

Last Chance Milling Co. v. Tyler Mining Co., 157 U. S., 683; Rich-
mond Mining Co. v. Rose, 114 U. S., 576; Jamie Lee Lode v. Little Fore-
paugh Lode, 11 L. D., 391; Reed v. oyt 1 L. D.,603.

The judgment of the Department in the Searl Placer case went only
to the extent of rejecting the application for patent. The Department
did not assume to declare the location of the placer void, as contended
by counsel, nor did the judgment affect the possessory rights of the
contestant to it.

Your office judgment is affirmed.

HATOESTEAD ENTRY-MARRIED WOAN AX-RESIDENCE.

WILHELMINA ROTH.

The rule that separate settlement claims cannot be maintained by husband and wife
at the same time on different tracts, will not defeat equitable action on a home-
stead entry made by a single woman, who, prior to the completion of her claim,
marries a man having an unperfected homestead entry, if, at such time, the period
of residence under his claim authorized the submission of final proof thereon.

Secretary Smith to the Commissioner of the General Land Office, May
(J. I. H.) 13, 1896. (E. M. R.)

This case involves the NE. of Sec. 322 T. 23 S.1 R. 38 W., Dodge
City land district, Kansas.

The record shows that on July 19,1887, Wilhelmina Roth, then Wil-
helmina Huber, made homestead entry, Garden City series, for the
above described tract.

The record shows that on August 4, 1894, Wilhelmina Roth made
final proof, after the usual published notice, for the tract covered by
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her entry, which, on September 21, 1894, was rejected by the local office.
Upon appeal, your office decision of December 4, 1894, affirmed the
action of the local officers.

It appears that on July 29, 1891, the appellant was married to Wi]-
helm Roth, who had on May 15, 1886, made homestead entry for the
NW. of Sec. 32, T. 23 S., E. 38 W., and final certificate therein issued
May 31, 1893. Patent issued on March 23, 1894, to Wilhelm Johann
Roth. The final proof submitted by the appellant on August 4, 1894,
was rejected by your office and the local office for the reason that resi-
dece could not be maintained by husband and wife on separate tracts
at the same time.

In the final proof of the appellant it is shown that she established
actual residence on the land in September, 1887, and has resided thereon
ever since. The improvements consist of a frame house twenty four
by twenty eight feet, shingle roof, granary twenty by twenty feet, frame,
shingle roof and stone floor, a stable fourteen by twenty feet; four acres
fenced with barbed wire, and about thirty-two acres under cultivation,
the improvements altogether being valued at $600.

In the foregoing recital it appears that Wilhelm Roth made entry on
May 15, 1886, and, therefore, at the date of his marriage, July 21, 1891,
to the appellant he ad been residing upon his claim for a period of
over five years, and his wife had been residing upon the land covered
by her entry for something over four years.

The Department has frequently held that separate claims by hus-
band and wife can not be maintained by each continuing a separate resi-
dence upon the tracts respectively claimed. In this case, though, it is
to be noted, that the husband had earned his claim by residence prior
to the marriage; he remained, however, on his separate claim until the
receipt of final certificate, evidently through a mistaken view of the
law which led him to think such continued residence necessary. At
the same time his wife continued her residence upon her claim.
' While the general- rule is that the residence of the wife is presumed

to be that of her husband, in this case, in view of all the circumstances,
and of the full compliance with the law by the husband, and of the
manifest good faith on the part of both parties, I am of the opinion
that the equities of appellant are such as are entitled to recognition.
I have, therefore, to direct that the case be referred to the board of
equitable adjudication on the ground that she resided in good faith
upon the tract claimed by her, and that she should not be made to
suffer by the mistake of her husband in the interpretation of the law
applicable to his claim. As her proof was not made within the seven
years it will be necessary, for this reason also, that the case go to the
board.

10332-vOL 22-34
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EVIDE}NCE-PlRACTICE.-RnEHEARING.

BENESH V. KALA-SHEI.

An objection to the admissibility of evidence comes too late when raised for the
first time oL appeal.

A certified copy of an indictment, verdict, and sentence, are properly admissible as
evidence tending to establish a charge embraced in the issues tried and deter-
mined in the prior criminal proceeding.

A rehearing will not be granted to give a party an opportunity to impeach or dis-
credit the witnesses of the opposite party, especially where it is not even
alleged that the evidence thus sought to be introduced is newly discovered.

Secretary Smith to the Commissioner of the General Land Office, Mcay
13, 1896. (E. B., Jr.)

On November 17, 1892, Frank Benesh initiated a contest against
homestead entry No. 1540, made by Frank Kalashek May 24, 1889, for
the E. , of the NW. i and lots and 2 of Sec. 18, T. 11 N, . 4 W.,
Oklahoma City, Oklahoma, land district, charging that "the said
Frank Kalashek did enter upon and occupy a portion of the lands
declared open to entry and settlement by the act of Congress, March
2, 1889, and the President's proclamation of March 23, 1889, prior to
12 o'clock, noon, of April 22, 1889, and subsequent to March 2, 1889,
contrary to law." Thereupon a hearing was duly ordered, due notice
thereof given, and the case went to trial August 8, 1893, at which the
contestant was present in person an(d by counsel, and the contestee by
counsel only.

The contestant rested the submission of his evidence in chief August
9th, and the case was continued until the following day, August 10,
1893, on which counsel for Kalashek moved for a continuance of the
case for sixty days on the grounds of the absence of his client from. the
Territory "under judicial restraint" being "confined in the United
States prison at Lansing, Kansas," and thereby " unable to attend in
person and give his testimony in said ease," that his testimony, and a
certified copy of his testimony " given in the case of the United States
v. Lemuel Perry, and the United States v. Anton Caha " were material
and important to the issue in this case, and that counsel was not aware
of the materiality of this testimony until contestant had closed his case
and could not therefore safely proceed with the introduction of testi-
mony. Contestant at once agreed to the filing of all testimony of record
in the cases of United States v. Perry and United States v Caha as
evidence at any time within sixty days, or after that time, if in the
judgment of the local officers "1 due diligence has been used by defend-
ant to procure same," and moved that the case be closed subject to such
agreement, which motion was sustained, and the motion for continuance
otherwise overruled; and on October 12, 1893, no such testimony having
been filed, the local officers closed the case.

On March 31, 1894, the local office decided that the evidence sustained
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the charge of the contestant and recommended the cancellation of the
said entry, and that contestant be awarded the preference right of
entry. April 23rd, following, contestee, by his attorney, moved for a
rehearing of the case, which having been overruled by the local office,
lie duly appealed. The decision of your office under date April 3 1895,
affirmed the action and decision of the local office, throughout, and
held the entry for cancellation. Kalashek brings his appeal here,
assigning as error, generally, that the decision of your office is against
the law and evidence and, in addition, as follows:

In finding affirmatively that the local office had committed no error in their action
on the following substantial allegations of error in the appeal of the defendant.
from the decision of the register and receiver to the Commissioner of the General
Land Office:

(a) In refusing and overruling a motion for continuance.
(b) In admitting oral testimony to establish facts alleged to exist in the record.
(e) In admitting the record of the case of the U. S. vs. Kalashek and considering

it as evidence in the case.
(d) In requiring Kalashek to proceed with the trial after his enforced absence was

shown and prematurely closing the case.
(e) In making the ease special and deciding it out of its regular order, thereby

preventing an application to have the case re-opened before a decision was rendered.
(f) In denying a re-hearing on the sho-wing made.

At the hearing of the case before the local office the.contestant put
in evidence a duly certified copy of the indictment, verdict of guilty
and sentence of Kalashek for perjury, in the case of United States v.
Kalashek, in the district court of the United States for the district of
Kansas; the perjury consisting, as shown by said certified copy, in his
falsely swearing in the case of Anton ilauck v. William Robert Wil-
liams, before the local land office at Kingfisher, Oklahoma Territory,
that himself (Kalashek) and said Hauck did not enter the Oklahoma.
country until after 12 o'clock, noon, of the 22nd of April, 1889, whereas,
in truth and in fact, they both entered said country long prior to that.
hour and subsequent to March 23, 1889.

Two witnesses at the hearing, one of whom was said ilauck, testified
to seeing Kalashek within the Oklahoma country, at Raymond's sod
house near the land, on the morning of April 22- 1889, several hours
before noon; two others testified to admissions by Kalashek of similar
import made out of court; and two others, in addition to one of those
last above mentioned, three in all, testified to hearing Kalashek admit
to the same effect under oath while a witness in the case of United
States v. Caha in the United States district court at Wichita, Kansas,
in March, 1893.

Considering, now, the alleged errors of the local officers, above
quoted, the record shows that the motion for continuance was granted
except as to testimony, other than that alleged of record, of Kalashek,
who was then incarcerated in the Kansas State Penitentiary under
sentence March 31, 1893, for the term of one year and one day, upon'
conviction of perjury hereinbefore indicated, and who could not there-D
fore -have testified'orally at the hearing within the sixty day's continu-
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ance asked (Par. 6, Rule 20 of Practice). Furthermore, the motion did
not set out the facts to whichl he would testify if present (Paragraph
3, Id.). There had been ample time between the personal notice, May
11,. 1893, to Kalashelk, and the date of the hearing, to have taken his
deposition under the Rules (23 and 24).. No application was made at
any time to take it. Under all the circumstances, and in view of con-
testant's evidence, I an of opinion that contestee's case was not preju-
diced by the overruling of his said motion.

The "oral testimony" claimed to have been improperly admitted is
that relating to Kalashek's admissions as a Witness in the said case of
United States v. Caha, it being assumed, apparently, by contestee that
his testimony in that case formed part of the record of the court
therein. As the judgment of the court in that case appears to have
been acquiesced in without appeal or writ of certiorari, there is no foun-
dation for the above assumptiou. But, even if Kalashek's testimony
were of record in that case, so that the samne or a certified copy thereof
might have been introduced in evidence, he cannot now be heard to
assign the admission of said "oral testimony" as error, on appeal, for
the reason that he did not object to it as secondary evidence when it
Was offered.

The certified copy of the said indictment, verdict and sentence were
clearly admissible as evidence tending to show the truth of the charge
of "soonerism" against iKalashelk.

What has been already said herein in the matter of the motion for
continuance sufficiently disposes of the specification as to requiring
Kalashek to proceed with his case. It does not appear that the case
was prematurely closed before the local office.

It does not appear that the case was made special nor decided out of
its order.

One ground urged in the motion for rehearing before the local office
was that, if granted opportunity contestee would impeach and contra-
dict the witnesses who testified to his presence in Oklahoma Territory
on the morning of April 22, 1889. No reason is suggested why con-
testee's witnesses, saving only himself, were not brought forward at
the hearing. It is well settled that a re-hearing will not be granted
simply to give a party opportunity to impeach or discredit witnesses
of the opposite party, and especially when it is not even alleged that
the testimony thus sought to be introduced is newly discovered (Sutton
et al. v. Abrams, 7 L. D., 136): The other grounds for this motion
were incorporated in the alleged errors which I have already sufficiently
considered. The local office properly overruled this motion.

The evidence abundantly sustains the charge made by the contestant.
Kalashek was disqualified to make said entry by reason of his violation
of the act of March 2, 1889, and the Pfesident's proclamation in pur-
suance thereof, in entering the Territory of Oklahoma on the morning
of April 22, 1889. The decision of your office is affirmed. His entry
will be canceled and Benesh be given the preference right of entry.
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OKLAHIOMA TIOIESTEAD-COMAtUTATI ON.

GuY M. HATFIELD.

The non-townsite affidavit, form 4-102c, required in the case of an Oklahoma home-
stead commuted under section 21, act of May 2, 1890, though not expressly pro-
vided for in said act, is a proper regulation in the execution thereof; and the
affidavit thus required should be executed within the county or district where
the land is situated.

Secretary Sith to the Contmissione) of the General Land Office, Allay
13, 18.96. (C. J. W.)

On October 14, 1893, Guy M. Hatfield made application, No. 1677 to
enter the SE. of Sec. 15, T. 20 N., R. 9 W., Oklahoma, under sectioin
2290, Revised Statutes.

December 11, 1894, he gave notice of his intention to submit commu-
tation proof, and on January 24, 1895, such proof was submitted, and
final certifieate No. 14 was issued. The non-towusite affidavit (form
4-102c), required to be filed in cases of coinmnuted homestead entries in
Oklahoma was omitted.

April 1, 1895, your office, by letter "C C A of that date, instructed the
register and receiver to notify Hatfield of said omission, and to allow
him sixty days within which to file said affidavit, and that upon failure
to do so his entry would be canceled, without further notice.

On May 6, 1895, Hatfield appealed from said decision, and at the
same time made an affidavit before a notary public, in Benton county,
Arkansas, in which he states that he made said entry for agricultural
purposes, and that it was not then used for a townsite, and is not now
so used.

On the 20th of January, 18t 6, having obtained one of the printed
forms used in sucli cases, he filler. the blanks and made the required
oath before the county clerk of Benton county, Arkansas.

Two questions are presented by the appeal:
1st. Has the Coimnissioner of the General Land Office authority to

require the filing of a non-townsite affidavit as a part of the commuta-
tion proof, under Sec. 21 of act of. May 2, 1890 (26 Stat., 81).

2d. If he has, is the affidavit now submitted a compliance with said
requirement ?

By letter "C" of May 9, 1891 (Vol. 75, Oklahoma letter-press copy-
book, page 399), your office ordered registers and receivers in Oklahoma
to require applicants-to commute homestead entries to file non-townsite
affidavits, and furnish them with blank form 4-102c.

While said act of May 2, 1890, contained no express authority for
issuing such order, the law provided a method for commuting a home-
stead to a cash entry for townsite purposes at ten dollars per acre,
while for. strictly homestead purposes, the commutation price was much
less. Without some such regulation as the one in question, the law
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aluthorizing commutation of homestead entries for townsite purposes
could be abused and evaded, and frauds practiced upon the govern-
ment. The power to provide against the evasion of the law, by neces-
sary and reasonable regulations in its execution, is implied, where the
exercise of such power is not violative of, or inconsistent with the law
itself. The order in question is a reasonable one, not inconsistent with
the law, but in furtherance of its purpose, and will have the force and
effect of law until revoked.

This disposes of the appeal, and the question remains, is the affidavit
now offered a compliance with the law and said order.

This question is answered in the case of Edward Bowker (11 L. D.,
361), wherein it is held, that such affidavits must be made inside of the
county or district where the land is situated.

Your office decision is accordingly approved, with the modification,
that Hatfield will be allowed sixty days from notice of this decision
,within which to file the required affidavit.

1IAILROAD GRANT-RELINQTISI-IMTENT.

GRaFF r. PASCITOLD T AL.

The relinquislhment by a railroad company of a tract falling within the terms of its
grant can not be accepted, if prior thereto the company has parted with its title
to said land.

,secretary iSmith, to the Conmissioner o the General Land Offlce, May
(J. I. H.) 13, 1896. (W. M. W.)

I have considered the appeal of Joseph Graff, Sr., froin your office
decision of September 7, 1895, rejecting his application to niake home-
stead entry for the E. i of the NW.. of Sec. 29, T. 7 N., R. 7 E., Lin-
Coln, Nebraska, land district.

This tract is wfthin the twenty mile linmits of the grant to the Bur-
lington and Missouri River Railroad Company under the act of July 2,
1864 (13 Stat., 356), south of its road and opposite that part of the
road which was definitely located June 22, 1865. At date of definite
location the records of your office show no entry or filing upon said

land.
On June 5, 1871, George A. Mohreustricker made homestead entry

for the tract, which was canceled by relinquishment January 22, 1872.
On February 26, 1872, L. C. Herman Mahn made homestead entry

'for said tract. 'Said entry was canceled by your office December 1,
1873.
- On March 17, 1874, John Krause made homestead entry for it, which
entrywas calceled by your office July 16, 1875.

On February 17, 1888, Adolph EL. Wessel made homestead applica-
tion to enter said tract.
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On February 9,1.892, Christian Pasehold made application to enter
said tract as an additional homestead.

On February 23, 1 894, Joseph Graff, Sr., made application to enter
-said tract under the homestead law.

On February 20,1894, Seibelt Poppenga wade application to enter
said tract under the homestead law, and also to contest the right of
Paschold to enter the land in question..

Each of these applications was rejected by the local officers on the
ground that it conflicted with the grant to the railroad company.

Each of the applicants appealed.
On September 13, 1894, your office held that the land in question

passed to the railroad company under its grant, and is not subject to
entry, and, therefore, affirmed the judgments of the local officers reject-
-ing each of said applications.

The applicants to enter appealed to the Department.
While the appeals were pending here, and before the cases were

reached for disposition in their order, on August 13, 1895, Messrs.
Thompson and Slater addressed to you a letter, as follows:

'Hon. S. W. LAIMOREUX,
Cornmissioner of the General Land Office,

Washington, D. C.
Sinz: We have the honor to respectfully refer to your letter, dated September 13,

1894, Division F., ititials J. S. J., and to your letter of February 12, 1895, same
division, initials J. F. S. We beg leave to waive the right of the Burlington and

Missouri River Railroad Company to said land in favor of Christian Paschold, and
to request that it be patented to said Christian Paschold.

Very respectfully,
Tiiompso~ &i SLATER,

Attorneys B. (- M. . B. Co.

This letter was transmitted to the Department, and on August 19,
'1895, its receipt was acknowledged, and thereupon the papers were
returned to your office without departmental action.

On September 7, 1895, your office accepted the company's waiver of
its right to the land, without admitting its right to waive in favor of
any particular person, and, after referring to certain affidavits filed in
the cases, held that

none of the parties acquired any right under their respective. applications, made at
a time when the land was not subject to entry, and that now, the bar to entry hav-
ing been removed by the company's waiver of its right, Paschold has the superior
right to enter and should be permitted to do so upon making application in due form.

Graff appeals.
One of the errors assigned is as follows:

5. The Commissioner erred in deciding that Paschold has the superior right to
enter and should be permitted to do so upon making application in due form, for the
reason that the question of the right of said parties, or any of them, to make new
entry, according to law, was not before the Commissioner for determination and
the Commissioner had no right to determine said question.
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The holding of your office that none of the parties acquired any
rights under their respective applications was unquestionably right.
The further holding that Paschold has the superior right to make entry
of the land in the future, in case he may see fit to make proper applica-
tion therefor, is clearly erroneous.

The most important question, however, is, whether the laud in ques-
tion is, under its present status, subject to entry and disposition under
the public land laws. This question must be determined before any
steps can properly be taken toward such disposition.

The alleged relinquishment of the railroad company does not run to
the United States. It is not signed by any officer of the railroad com-
pany. It is signed by a firm of attorneys, who are not shown to have
authority from the company to convey real estate. It only relinquishes
the land in favor of Christian Paschold, and requests that it be pat-
ented to him. After the case was returned to your office viz., on Sep-
tember. 6, 1895, the same attorneys addressed another letter to you,
inclosing the affidavit of Joseph Hansel and Ernest Ebrlich, and saying:

The said company, in view of the fact that Paschold is in possession of the land
and has made valuable improvements, does not make claim to said land. The com-
pany is aware of the fact that this land is within the limits of its grant, but desires
to protect the settlers and its patrons, and therefore waives all of its rights in favor
of the said Christian Paschold, and requests that a patent be issued to him at an
early day.

The affidavit of Hansel and Ehrlich, forwarded with this letter,
shows that on October 19, 1893, Adolph Wessel purchased the west
half of the land in question for the sum of $600; that Wessel made
quite a number of payments upon said land to said railroad company,
and afterward sold by written contract all his right, title, claim, interest
and demand to said land to Christian Pasehold; that on the 19th day
of October, 1893, Christian Paschold purchased from the railroad com-
pany the east half of the land in question, and agreed to pay $600 for
it; that he

paid said company the sunm of $60.00, and took their contract in writing at that date,
which is No. 22,540, and the same is signed by J. J. McFarland, Commissioner: A. A.
Mead, Secretary.

There is also an affidavit of Christian Pasc/hold in the record before
me, which refers to the above-mentioned contracts of purchase from the
railroad company, varying only as to their (late, which he says was
October 19, 1883. He also sets out a copy of the agreement between
Adolph H. Wessel and said Paschold, wherein Wessel, in consideration
of $1,000, sold to Paschold:

The east one half of the east one half (E. of the E. -I) of the northwest quarter
(NW. -1 and the west half of the east half (W. $ of the E. J-) of the northwest quar-
ter (NW. ), all of section twenty-nine (29) town seven (7) range seven (7), east of
the 6th P. M., containing acres more or less.
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This land has never been patented to the railroad company. The

granting act, section 19 of the act of July 2, 1864 (13 Stat., 356-361),

provides:

That for the purpose of aiding in the construction of said road, there be, and
hereby is, granted to the said Burlington and Missouri River Railroad Company,
every alternate section of public land (excepting mineral lands as provided in this
act) designated by odd numbers, to the amount of ten alternate sections per mile on
each side of said road, on the line thereoF, and not sold, reserved, or otblerwise dis-
posed of by the United States, and to which a pre-emption or homestead claim may
not have attached at the time the line of said road is definitely fixed.

This language clearly imports a present grant, and although the

20th section of the act provides for the issuance of patents to lands

granted by it, I am of opinion that the granting act itself passed such
a title to the company to the land in question as to require a formal

conveyance or waiver by the company through the action of an officer
or agent of the company who has the power to convey its real estate.
There is nothing to show that Thompson and Slater, who filed the

company's waiver, were such officers or agents of the company, or had

the power to convey its real estate.
The relinquishment or waiver of the company's rights under the

grant, if it were made in due form by a competent officeri of the com-

pany, could not be accepted by the government as the Matter now

stands, for the reason that it appears that the company, through its

authorized officers, has sold the land in question, and whatever right

the company had to it under its grant is vested in Paschold. Under

such circumstances, it is clear that the land department cannot acquire

jurisdiction to .hear and determine controversies respecting the land, or
dispose of it under the public land laws, for the reason that the land

involved is not public land of the United States.

For the foregoing reasons, your office decision of September 7 1895,

is reversed. And your office decision of September 13, 1894, in so far

as it holds that the land i question is not subject to entry, and its
action rejecting the applications of Adolph H. Wessel, Christian

Paschold, Joseph Graff, Sr., and Seibelt Poppenga to enter said land,
is hereby affirmed.

IHOMESTEAD ENTRY-FINAL PROOF-RESIDENCE.

WILLIAM B. Ross.

Temporary absences occasioned y the homesteader's physical incapacity to per-
sonally improve and cultivate the land do-not impeach the good faith of his
residence.

Secretary Smith to the Commissioner of the General Land Office, May
13, 1896. (A. E.)

- In this case William B. Ross made homestead entry on March 8,

1887, for the SW. , Sec. 28, Tp. 30 S., R. 45 W., Lamar, Colorado. On
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fNovemnber 4, 1893, Ross submitted final proof; as this showed that he
,had been absent from the land keeping a hotel, lie was called upon by
your office letter of July 23, 1894, to furnish an affidavit, duly corrob-
orated, definitely stating the number and duration of his absences and
why he had cultivated the land for two seasons only. The answer of
Ross not being deemed sufficient to excuse his failure'to live upon the
land continuously, your office, on November 8, 1894, held the entry for
cancellation.

From this Ross appealed, and with his appeal files an ddional affi-
davit. This, together with the proof, shows that Ross used the land
the first three seasons for grazing purposes; that he has placed upon
'the land improvements to the value of $1,200, consisting of sod house,
frame house, frame barn, buggy shed, cattle shed, corral, eighty acres
under three wire fence, sixty acres of breaking, and seventy-five forest
trees; that he broke four acres the first year, twenty in 1892, and sixty
'in 1893; that he is a man over sixty years of age, and an invalid and
,inable to do hard labor; that when he settled on the land it was sixty
miles from the nearest railroad, and he engaged in te hotel business in
order to obtain money with which to improve and cultivate his claim;
that he has maintained no other legal residence but on the land since
1887, and has not voted in any other precinct. He likewise shows that
he has used the land for agricultural purposes each year since entry.

The continuous improvement and cultivation of this land by Ross,
the fact that he was compelled to work at some other occupation
because of his inability to perform manual labor, his adhering to the
'land as his place of legal residence, all indicate his good faith and
practical compliance with the homestead law. His absences were only
occasioned by the necessities of the case. Being physically icapaci-
tated to personally perform acts of cultivation and improvement, it
was no violation of the spirit of the homestead act for him to engage
in' other works when the proceeds of said work were used to fulfill the
pacts which the law required. All the actions of Ross in this case, in
,and about his claim, indicate good faith, and the results show despite
great difficulties a substantial and even successful compliance with
the law.

In view of these facts, your office decision is reversed, and you will
accept the final proof and pass the entry to patent.

COAkTL L AND-PROTEST-ASSIGmNfMENT-RELINQITSIIMfENT.

OUnVIETTE V. O'CONNOR.

On the offer of final proof under a coal declaratory statement, and the appearance
of an adverse claimant who protests against the allowance of said proof, the
protestant should not be required to introduce testimony if the final proof as
submitted is clearly insufficient under the regulations.

,The purchaser of the improvements made by a prior claimant under a coal declara-
tory statement acquires no priority of right thereby, if an assignment of the
right to purchase from the government has not been made as provided in par-
agraph 37 of the regulations of July 31, 1882.
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COn the relinquishment of a coal declaratory statement the improvements made
thereunder inure to the benefit of a valid adverse claim then asserted for the
tract involved.

Sections 2348 and 2349, R. S., do not require that a coal claimant must have opened a
mine on the land at the time of filing a declaratory statement therefor.

Secretary Smith to the Commissioner of the General Land Office, Mlay
13, 1896. (J. A.)

The land involved herein is the N. A- of the NW. 4 of Sec. 22, T. 19 N.,
'R. 6 E., Olympia, Washington, land district.

Charles S. Bridges filed coal declaratory statement for said tract
August 28, 1893. April 7, 1894, Jeremiah O'Connor filed a coal declar-
atory statement alleging that he came into possession of the land
.March 21, 1894, but failing to state whether he had opened a ein of
coal thereon. October 2, 1894, Bridges relinquished his right to the
-land, and on the same day Norbert Onimette filed a declaratory state-
ment, executed September 29, 1894, alleging that he came into posses-
sion'of the land on September 14th; that he has expended $5,000.00 in
labor and improvements on a coal mine; and that the improvements
consist of "a regular gangway 501) feet long, chutes, counter gaingway,
air chutes well and safely timbered, 1600 feet of rails, coal bunkers,
switches and stable, (and) a vein of coal 41 feet in thickness." Novem-
ber 5, 1894, lie filed an affidavit alleging that O'Connor is not a lawful
claimant for the land, has made no legal filing, and is in all respects.
seeking to acquire title unlawfully and to the serious injury of the affi-
ant. He therefore requested to be allowed to cross examine O'Conmow
and his witnesses when O'Connor offers his final proof.

November 9, 1894, O'Connor appeared and without notice to Onimette
made application and oath before the register of the local office, sub-
stautially.in the form prescribed by paragraph 23 of the circular of
July 1, 1882, 1 L. D., 687, in cases where title is sought by private entry
under Sec. 2347 R. S. With the application he filed two corroboratory
affidavits, from which it appears that e had not opened any vein of
coal on the land.

At the same time Onimette filed a protest, sworn to October 8, 1894,
as follows:

Now comes Norbert Otuinmette coal claimant for the above tract and under oath
protests against the purchase of the same by one Jeremiah O'Connor, who claims
priority of filing and adverse possession That said O'Connor made no improve-
ments prior to afflant's filing and his improvements thereon. That afflant as by
purchase ad otherwise made valuable improvements upon said land opening up a
coal mine, and working the: same. That said improvements are worth about $5,000.

That said O'Connor has opened no mine and made no developments as required by
law, and this affiant is prepared to substantiate these charges whenever and
wherever the Hon. Register of the U. S. land office Olympia, Wash., to whom this
is directed, may direct an investigation, and such investigation is the prayer of this
afflant.

Thereupon the local officers suspended action on the proof offered by
O'Connor, and ordered a hearing for December 12, 1894.



540 DECISIONS RELATING TO THE PUBLIC LANDS.

On the day appointed for the hearing Onimette moved that O'Conlllor's
proof be rejected because of its insufficiency and that his declaratory
statement be held for cancellation. The motion was denied. The
attorney for Ouimette then made the following statement: "It appear-
ing that the proof of O'Connor is absolutely insufficient upon its facet
claimant Ouimette has no testimony to offer in rebuttal and will take
exceptions to the ruling and exercise his right of appeal to the Hon.
Commissioner of the General Land Office." The local officers there-
upon dismissed Ouimette's protest, and, on the holding that O'Connor's
proof is sufficient under paragraph 23 of the regulations of July 31,
1882, accepted the purchase money and issued duplicate receipt to him.

December 26, 1894, Ouimette appealed to your office.
December 31, 1894, O'Connor, without notice to Ouimette, filed an

affidavit in the form prescribed by paragraph 32 of the regulations of
July 31, 1882, alleging that he has expended $350.00 in making improve-
ments on the land; that his iuprovements consist of the following
work:-" Cutting trails through the timber, so the land could be pros-
pected and surveyed. Surveyed the tract; worked upon coal veins
thereon; (and) following and tracing coal veins preparatory to active
mining operations This affidavit is insufficient under paragraph 
of the regulations of July 31, 1882, in that O'Connor did not state
whether he had "opened and improved" any coal mine on the land.

March 25, 1895, your office rendered decision on Ouimette's appeal,
treating him as a contestant and dismissing his "contest' on the hold-
ing that the insufficiency of O'Colnor's proof is a matter solely between
O'Connor and the government, that Oninette can not be heard to
object to O'Connor's proof, and that it was necessary for hint to intro-
duce evidence in support of his allegations. Onimette's coal declara-
tory statement was therefore rejected and OConnor's entry was
suspended to be further considered in the event of the decision
becoming final.

Ouimette's appeal from said decision brings the case before me for
consideration.

Your office erred in treating Ouimette as a mere contestant. He was
an adverse claimant, and therefore, uniler the regulations of July 31,
1882, his motion should have been granted to the extent of rejecting
O'Counor's proof, which was insufficient under paragraphs 18, 19 and
20 of the regulations of July 31, 1882, 1 L. D., 687. No useful purpose
could have been subserved. by cross-examining O'Connor and his wit-
nesses. In view of the insufficient proof made by O'Connor Ouimette
could not be required, at the time set for the hearing, to introduce testi-
mony under his protest, or to offer proof in support of his claim of
prior right. It follows that your office erred in suspending O'Con-
nor's entry for further consideration, and in rejecting Ouimette's coal
declaratory statement. The decision appealed from is accordingly
reversed.
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tlOuinette's protest, above set out, is not very definite. It spems that
he (lid not open a vein of coal on the land, but that Bridges, the prior
claimant, had opened a vein and made valuable improvements, and
that he bases his claim of prior right mainly upon the work done by
Bridges., Ouimette acquired no right whatever by his purchase of
the improvements, as Bridges made no assignment of the right to
purchase under paragraph 37 of the regulations of July 31, SS2.
Immediately upon the filing of Bridges' relinquishment the work done
by him on the land inured to O'Connor's benefit if O'Connor's claim
was valid. What the nature of this work was does not appear. The.
mere inference that the work consisted of the opening of a vein of coal
does not warrant the finding that such is a fact.

In an argument filed while the case was pending in the your office,
Ouimette stated that he is in possession of the land and is developing
a well-known coal mine, and that the superior court of Pierce county,
wherein the land is situated, has enjoined O'Connor from interfering
with his work. In an argument filed in support of his appeal from the
decision of your office he alleges that O'Connor, on the strength of the
daplicate receipt issued to him by the local officers, has been placed in
possession of the land by an order of said court. These statements
could have no weight in the case even if they, were properly before me
as evidence, as the orders of the courtsin regard to the possession of
the land do not affect the rights of the parties.

It is contended by counsel for Ouimette that a coal claimant must at
the time of his application have opened a vein of coal and that he must
so allege in his declaratory statement, and that O'Connor's declaratory
statement is insufficient as it does not in this respect follow the form
prescribed by paragraph 28 of the regulations of July 31, 1882.

Section 2348 R. S. provides as follows:

Any person or association of persons severally qualified, as above provided, who
have opened and improved, or shall hereafter open and improve, any coal mine or
mines upon the public lands, and shall be in actual possession of the same, shall be
entitled to a preference-right of entry, under the preceding section, of the mines so
opened and improved.

Section 2349 P. S. provides that:

All claims under the preceding section must be presented to the register of the
proper land-district within sixty days after the date of actual possession and the
commencement of improvements on the land, by the filing of a declaratory state-
ment therefor.

Paragraph 98 of the regulations of July 31, 1882, provides that the
declaratory statement must substantially follow the form prescribed by
said paragraph. The following statement is found in the form, with
reference to the improvements on the land: " that I have located and
opened a valuable mine of coal thereon, and have expended in labor
and improvements on said mine the sum of dollars, the labor
and improvements being as follows." This form need only be substan-
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tially followed, and was intended for an applicant who had " opened"
a vein of coal. As sections 2348 and 2349 R. S.. do not require that a
claimant must have opened a mine on the land at the time of present-
ing his claim O'Connor's declaratory statement is sufficient.

The fact that O'Connor had been in possession of the land from
March 21, 1894, to November 9, 1894, the date of his proof, without
opening a vein of coal, and that he offered insufficient proof without
notice to Ouiniette, is suggestive of bad faith but does not warrant a
finding on that question. As the proceedings before the local officers
appear to have been unskilfully conducted, and as the record before me
is unsatisfactory, both parties should be given an opportunity to sub-
mit evidence in support of their respective claims. You will therefore
direct the local officers to order a hearing between Onimette and O'Con-
nor at which O'Connor will be allowed to show whether Bridges had
opened a vein of coal on the land prior to -the filing of his relinquish-
ment, October 2, 1894, and at which the parties may introduce such
further evidence as to them seems proper.

RAILROAD GRANT-ADJUSTMENT-LATERAL LIMITS

FAY V. UNION PACIFIC RY. CO.

An applicant for a tract of land falling within the limits of a railroad grant as
adjusted on the map of definite location, cannot be heard to allege that the land
is in fact outside the limits of the grant as shown by actual measurement from
the line of road as constrncted.

Secretary Smith to the Commissioner of the General Land Office, illay

13, 1896. (E. M. R.)

This case involves the NE. of See. 25, T. is S., R. 6 W., formerly
Larned, now Dodge City land district, Kansas.

The record shows that in March, 1884, the local officers rejected the
application of George W. Fay to file pre-emption declaratory statement,
for the above described tract. Upon appeal on July 26, 1884, your,
office decision was rendered affirming the action of the local officers.

This tract is within the limits of the grant to the Union Pacific rail-
way company, and nothing appears of record as a pre-existing valid
adverse right prior to the grant being adjusted upon the definite loca-
tion of the road. The tract of land is within the limit of the road so-
adjusted.

The sole reason for the appeal is, that by actual measurement the
tract of land is more than twenty miles from the line of the road of said
company, and, consequently, could not pass to the said railway company.

In Scott v. Kansas Pacific railway company (5 L. D., 468), the method
of adjusting railroad grants was determined to be as follows:

The lateral limits of the grant are determined by drawing lines on each side of the
route of the road through a series of points, at the precise distance therefrom of the,
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width of the grant, on tangential lines, the ares having a radius equal to the width
of the grant on each side of the road. By this system any point on the lateral limit
will be distant the length of such radius from some point on the road as located.

In Van Wyck v. Knevals (106 U. S., 360, page 369 thereof), Mr. Justice
Field said:

As to the alleged deviation of the road constructed from the road laid down in the
map, admitting snch to be the fact, the defendant is in no position to complain of it;
the lands in controversy are within the required limit, whether that be measured
from one line or the other. A deviation of route without the consent of Congress, so
far as to take the road beyond the lands granted, might, perhaps, raise the question
whether te grant was not abandoned; but no such question is here presented. The'
deviation within the limits of the granted lands in no way infringes upon any rightsj
of the defendant.

The Department in the case of the Chicago, St. Paul, Minneapolis
and Omaha railway company (6 I. D., 209), passed upon the question
at issue in which it held (syllabus):

Deviations in the con struction of the road from the line of definite location, ren-,
dered necessary to avoid engineering obstacles, or remedy defects in the original
location, not destroying the identity of the road constructed with the one located,
and confined within the limits of the grant, will not defeat the right of the company
to the land conferred by the grant.

From these authorities it will appear that the rights of the road
attach and are adjusted upon the basis of the map of the definite loca-
tion as filed. It would follow, that anywhere within the grant so deft-;
nitely located the road may be actually constructed.: and without pass-
ing upon the question of what would be the effect upon the grant were'
the road constructed outside of such fixed boundaries, it is sufficient'
to say, that it may be constructed anywhere within said boundaries as'
determined by the map of definite location.

The appellant in this ease cannot be heard to complain that the tract
of land sought to be entered by him is in fact more than twenty miles'
from the constructed road; such action has not redounded to his injury,
and the railroad gets no more by reason of taking on one side of the
track land more distant than twenty miles, because there would be a
corresponding loss upon the other side.

The decision appealed from is affirmed.
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IHOIESTEAD ENTRY-ALIENATION-CONTRACT TO CONVEY.

DAWSON ET AL. . HIGGINS.

An agreement for conveyance that could not be enforced in a suit to compel specific
performance, and that may be avoided by the payment of a money considera-
tion, does not operate as a disqualification of the etryman, nor will a contract
that is simply a pledge for the payment of money; and especially will such con-
tracts beso regarded where they appear to have become of no effect prior to the
date of the entry.

Secretary Smith to the Commissioner of the General Land Ofice, May
(J .IH.) .13, 1896. (E. B., Jr.)

This case involves the SW. section 33, T. 12 N., R. 3 W., Okla.
homa Territory, and comes before me on appeal by John M. Dawson
and the West Oklahoma Townsit6 Company from the decision of Jan-
uary 20, 1896, by your office, sustaining the homestead entry, No. 9660,
of Robert W. Higgins made at Oklahoma City, Oklahoma Territory,
March 6, 1895, for the land above described, and accepting and approv-
ing Higgins' -inal proof for the same.

On June 29, 1894, I decided the case of Higgins et al. v. Adams (18
L. D., 598), involving the said tract, awarding the preference right to
make homestead entry thereof to Higgins. In that case said Dawson
and the West Oklahoma Townsite claimants said Higgins and others
were contestants against the entry of Adams, and the question, only,
of soonerism "1 and priority of right to the land were decided. Mo.
tions for review and rehearing were denied by me January 30 ani d June
5, 1895, respectively. Your said office decision further sets out the
record and states as follows:

The record ow here shows that on March 6 1895, Robert W. Higgins at your
office, made homestead entry No. 9660, for the SW. f, Sec. 33, T. 12 N., R. 3 W., I. M.;;
that on August 21, 1893, John M. Dawson filed in your office an affidavit of contest,
corroborated by one Mrs. F. E. Carter. This affidavit referred in terms to the con-
test case of "John M. Dawson v. Robert W. Higgins and J. C. Adams," averred
Dawson's acquaintance with "Robert W. Higgins, one of the contestants in the
above entitled action," and charged on information and belief, that "said Higgins
made a contract with different parties to convey a portion of said land to said par-
ties in consideration of certain sums of money paid to him as soon as he could obtain
title to said land; that said contract and agreement were illegal &c.; that by mak-
ing said agreement and contract Higgins disqualified himself from making entry for
said lands." In conclusion affiant, Dawson, asked that you order a hearing on the
charge made.

April 3, 1895, said John M. Dawson filed in your office an affidavit corroborated by
one Miller, entitled "John M. Dawson . Robert W. Higgins, supplementary and
amendatory affidavit of contest," being amendatory, as he declares, of his aforesaid
affidavit of contest of Au-ust 21, 1893. This last affidavit sets forth in detail the con-
tract referred to in the aforesaid affidavit of August 21, 1893, which contract appears
to have been made between Higgins, Anson Wall, and Samuel Murphy on the 30th day
of May, 1890. For an "additional cause of action" said supplementary affidavit
charges error in allowing Higgins to make homestead entry on March 6, 1895,
because at that time he, Dawson, was residing on the tract in question and had "a
house, fencing, well, stable, outbuildings, plowed ground and divers other perma-
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neat and valuable improvements," and that he " had a contest pending against the
said R. W. Higgins."

March 23,1895, an affidavit of contest against the entry of Higgins in the name of
the "West Oklahoma Townsite Company " was duly made and filed by Franklin
Springer, alleging, on information and belief, that said Higgins had entered into a
contract with one William W. Butler, or W. M. Butler, for a certain consideration,
to deed said Butler "a one half interest in and to said tract of land when title is
acquired Ixoam the United States."

April 12, 1895, a stipulation was entered into by all parties and filed, for a hearing
on the 17th of April, 1895,." to determine the priority of rights as to the contestants,
the setting of said cause for trial to be determined by the register and receiver
on that date, after it has been determined which of said contests is the first contest
and entitled to proceed against the entry."

In this matter of priority, on April 20, 1895, you rendered a joint opinion dismiss-
ing both affidavits of contest.

From this opinion Dawson and the "West Oklahoma Towusite settlers" (com-
pany) duly appealed, by their respective attorneys.

March 6,1895, Higgins duly advertised to make final proof on his entry on April
13. 1895. Upon filing the stipulation aforesaid, and pending argument and decision
thereunder, said proof was set down for April 22, 1895, when on that day etryman,
Higgins, ad his advertised witnesses appeared and submitted testimony. Also
appeared John M. Dawson by his attorneys and the West Oklahoma Townsite Com-
pany, by attorneys, and protesting, proceeded to cross-examine claimant.

Dawson, stating the contract alleged in his aforesaid supplementary affidavit of
contest, as made between Higgins, Wall and Murphy, examined Higgins thereon.
The making of the said contract or agreement was admitted by Higgins. It was
further admitted by Higgins that he had made another contract with one 'V1. m.
Butler, as to which contract Higgins was examined by counsel for the Townsite
Company.

The contract stated by Dawson was as follows:
"This agreement made and entered into at Oklahoma City by and between Anson

Wall and Samuel Murphy parties of the first part, witnesseth:
"That said Anson Wall dud Samuel Murphy parties of the first part agree to pay to

said R. W. Higgins the sum of twenty dollars per month from date of this contract to
be paid in four equalweekly installments, said monthly payments to be paid the said
R. W. Higgins each month until the said Higgins has a hearing and determination
of a contest suit now pending in the United States Land Office at Guthrie, Okla-
homa Territory, wherein the said R. W. Higgins et at. are contestauts and J. C.
Adams is contestee, involving title to the SW. J, Section 33, T. 12 N., R. 3 W.

"In consideration of the above mentioned $20 per month the said R. W. Higgins
agrees that in the event he is successful in the above mentioned contest, that he will
pay said Anson Wall and Samuel Murphy a sum equal in value to one-fourth of the
SW. of See. 33, T. 12 N., R. 3 W., or in the event of his being unable to pay said
sum of money as aforesaid, he will make and execute a deed to one undivided one-
fourth of said SW. I to the said Anson Wall and Samuel Murphy.

"And it is expressly agreed and understood by and between the parties hereto that
in the event of a compromise or settlement of said contest, whereby all parties above
named, with the said Anson Wall and Samuel Murphy shall have one-fourth of all
money that may or shall be obtained by said R. W. Higgins by virtue of said com-
promise; or, in other words, it is understood by all parties hereto that said Wall
and Murphy are to become interested in, the land heretofore described to the extent
of one-fourth or forty acres, and whatever disposition may be made of the same, the
said Wall and Murphy are to have one-fourth interest in the same.

"Signed and sealed at Oklahoma City this 30th day of May, 1890.
[SEAL.] "ANSON WALL.

[SEAL.] "SAMUEL MURPHY.
[SEAL.] "ROBERT W. HIGGINS."

10332-vOL 22 35
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Upon the close of the cross examination the case was continued to April 23, 1895,
and again to May 6, 1895, "for the purpose of enabling claimant to furnish for
inspection the original agreement made by entryman Higgins with Wm. Bntler."

May 6, 1895, said original agreement was submitted to you and a certified copy
made and attached to claimant's proof.

Thereafter) on June 1,895,.yon endorsed on Higgins' final proof "rejected because
of the adverse claims of J. M. Dawson and the West Oklahoma Townsite Co., 30 days
allowed for appeal."

From this rejection Higgins duly appealed.
In your letter of June 15, 1895, transmitting the rejected proof of Higgins and his

appeal, you say:
"Our action in rejection is not supposed to cause any bias favorably toward the

plaintiff, but merely to have your honor determine the question of contract, &C.-
all of which Robert W. Higgins is frank enough to admit."

The certified, copy of the agreement of Higgins with Butler, attached to. his said
proof, reads:

STATE OF KANSAS MONTGOURY CO.

Caney May 8th, 1889.
This agreement made and entered into by Robert W. Higgins and William Butler

and S. A. H-iggins wife of Robert W. Higgins and M. S. Butler wife of William But-
ler Partys of first Robert W. Higgins and S. A. Higgins Partys of first for the con-
siderat of money to Bild a Hose the cost to not to exceed three hundred Dollars By
second Partys William Butler and M. S. Butler. also Second Partys are to furnish
money to Fene Section of said land heare in after discribed with Post and three
wire and the Second Partys is Pay all Expense not Exceed $250.00 Securing the title
to the SW. i of See. 33 of T. 12 of R. 3 west and the said Partys of First is the legal
owner of said deseribed Land and has Witness to Prove the Same as his homestead
by the Presidents Proclamation on said Lands in Oklahoma and that the first Agree
and hold Binding at the Expiration of Sixth moth Or as the time may be fixed by the
Laud Commissioner to Proove up said Land as Specific by Law. The firstys Partys
is to Relinquish to the Second Partys one Fourth its value of said land See. 33 T 12
of R 3 West in Oklab >eni for the Provisions Mention heare in the Second Partys is
to Bild the hose fo'rth with and to fence the same as Describe amediately.

(Signed) ROBERT W. HIGGINS,
S. A. HIGGINS,
WILLIAM BUTLER,

M. S. BUTLER.

Witness:
T. W. HODGES.

Witness to Robert W. Higgins and William Butler's signature:
F. G. DYE.

It is contended in support of the appeal here that the contracts above
set forth, and which Higgins admits he executed, conclusively estab-
lish his disqualification as an entryman, and that the rejection of his
final proof and the cancellation of his entry must necessarily follow.

It is claimed on the part of the entryman that these contracts were
before the Department in connection with the motion for a rehearing
heretofore mentioned and their effect determined at that time by reason
of which that question is res judicata. It is further claimed that said
contracts are not of the character contemplated by the alienation or
agreement to alienate the land claimed under the hotnestead law, and
hence do not affect Higgins' qualification as a homestead entryman.
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It is true the contract between Higgins on the one side and Anson
and Wall on the other was brought to the attention of the Department
in connection with the motion for review and rehearing in the former
case. The question presented as to this part of the case was as to
whether the decision sought to be reviewed was in error, in that it did
not hold that it was error on the part of the local officers to exclude
testimony offered at the hearing to show that Higgins had disqualified
himself as an entryman for this tract, by reason of having executed a
contract to convey an interest in said land. The Department held that
the facts presented did not show proper ground for a review or rehear-
ing. This determination did not necessarily involve the question as to
the effect of the execution of that contract, nor did it prevent the pres-
entation of that question in a proper manner at a later date. The
doctrine of res judicat ought not to be applied in this case.

If these contracts, or either of them, are of that character which
would make a primafacie case against Higgins then his entry should
be canceled or a further hearing ordered to disclose all the facts in
connection therewith.

The affidavit required as preliminary to the allowance of a homestead
entry was made by Higgins on March 2, 1895, and in the form prescribed
under section -2290, Revised Statutes, as amended by section 5 of the
act of March 3, 1891 (26 Stat., 1095). In this affidavit he alleges, among
other things:

That I do not apply to enter the same for the purpose of speculation, bitt in good
faith to obtain a home for myself, and that I have not directly or indirectly made,
and will not make, any agreement or contract in any way or manner, with any
person or persons, corporation or syndicate whatever by which the title which I
might acquire from the government of the United States should inure, in whole or
in part, to the benefit of any person except myself.

With his final proof he submitted an affidavit, as required, in which
he alleged

that no part of said land has been alienated, except as provided in section 2288 of
the Revised Statutes, and that I am the sole bonafide owner as an actual settler.

The law at the time of Higgins settlement, of his application to
make entry and at the date of the contracts in question, required the
person applying to make a homestead entry to file an affidavit stating,
"that such application is made for his exclusive use and benefit," and,
that his entry is made for the purpose of actual "settlement and culti-
vation, and not either directly or indirectly for the use or benefit of any
other person."

The object of the requirement is the same in both cases, that is, to
prevent the making of an entry for other purposes than the securing
of a home. The more certainly to obtain this object the law was
amended to require statements more specific in character than were
required formerly.
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The agreement with Anson and Wall is not an absolute agreement
for conveyance. It is not such an agreement as would in a suit to
compel specific performance require or justify a decree for conveyance
of the land. This statement is made upon the theory that all question
as to public policy is eliminated. It is an agreement, which Higgins
might at any time have avoided by the payment of a money consider-
ation. As a matter.of fact, he states upon cross-examination in behalf
of Dawson, that the agreement had been rescinded some three years
prior to the making of the entry, and had become from and after that
time null and void. This being true he could rightly make the state-
ments contained in his preliminary affidavit so far as this contract was
concerned.

The contract with Butler, if it be given any force at all, is simply a
pledge for the payment of money. it does not constitute an absolute
agreement for conveyance.

It is shown by the testimony, made part of the final proof, that this
agreement became of no effect long prior to the date of the entry by
the failure of Butler to furnish the money mentioned therein.

The final proof of Higgins shows a full and faithful compliance with
the homestead law in the matters of settlement, residence and improve-
ments. His conduct in connection with his claim to this land, which
has been under consideration i one shape or another for seven
years, has been such as to impress upon one familiar with the case the
belief that he has acted all the while in good faith.

After carefully considering all the questions presented by the appeal
in this case in the light of printed and oral arguments on both sides,
I find no sufficient reason for disturbing the conclusion reached in
your office.

The judgment accepting and approving Higgins' final proof is for
the reasons herein given affirmed.

FINAL PROOF-PUTBLICATION OF NOTICE.

MARION J. MICKLE.

The Department is without authority to permit a homesteader to submit final proof
without publication of notice.

Secretary Smith to the Commissioner of the General Land Office, May
13, 1896. (W. F. M.)

Marion J. Mickle has appealed from the decision of your office deny-
ing his petition to make final proof, without publication of notice, on his
homestead entry of the NE. t of the SE. I and the S. J of the SE. 1 of
section 12, and the NW. : of the NE. :t of section 13, township 11 S.,
range 6 W., within the land district of Huntsville, Alabama.

It is not deemed necessary to state the grounds of his petition, since
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however meritorious they may be, this Department is without authority
to grant the relief, the statute requiring publication of notice of inten-
tion to make final proof in pre-emption and homestead entries being
mandatory in its terms. 20 Stats., 472.

The decision appealed from is affirmed.

RAILROAD LANDS-SECTION 5, ACT OF MARCH , 1887.

BiEILEY v. BEACH ET AL.

Under an application to perfect title under section 5, act of March 3,1887, it is not
material whether the purchase from the company was made before or after the
passage of said act, if made in good faith and under the belief that the title of
the company was good.

A settlement claim acquired with full knowledge of an adverse right, asserted under
a purchase from a railroad company, will not defeat the right of purchase under
said section.

Secretary Smith to the Commissioner of the General Land 0 ce, llfay
13, 1896. (F. W. .)

I have considered the appeals filed on behalf of Mary B. Beach and
the Northern Pacific R1. R. Co., from your office decision of March 14,
1894, holdifig for cancellation the selection by the Northern Pacific
Railroad company of lots 1, 8 9 and 16, Sec. , T. 16 N., R. 45 E.,
Walla Walla land district, Washiiigton, and rejecting the application
by Mary E. Beach to purchase said land tnder the provisions of section
5 of the act of March 3, 1887 (24 Stat., 556).

The tract is within the indemnity limits of the grant for said com-

pany and was included in its list of slections filed March 20, 1884.
August 26, 1887, Henry C. Briley tendered a declaratory statement

for lot 1, of said section, which was rejected for conflict with the com-
pany's selection. and he appealed to your office.

On October 31 following, he tendered a second application alleging
settlement August 17 1887, of which notice was given the company
and it filed objections thereto November 7, 1887.

February 11,1888, Mary E. Beach filed. an application to purchase the
land first described, inder the provisions of section 5 of the act of
March 3, 1887 (stupra), and gave notice of her intention to submit proof
in support thereof. To this application the company also filed objec-
tions.

Hearing was held between Briley, Mrs. Beach and the railroad com-
pany, to determine their respective rights in the premises.

From the record made, it appears that one James A. Smith settled
upon this land during the year 1875, and lived thereon, cultivating the
land until 1877, when he sold his improvements and possessory claim
to Thomas E. Fitch (the former husband of Mrs. Beach), who moved
upon the land in 1883, and resided there until his death in 1885.
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.On April 25, 1883, he tendered a homestead application for the land
involved, which was rejected by the local officers, who say, in this
decision, that the records do not show whether an appeal from this
rejection was taken or not.

Fitch left all his property to his wife, now Mrs. Beach, who continued
to reside upon and improve the land, the improvements being valued at
$2,500.

From affidavits filed since the trial of the case, it appears that she
applied to and contracted with the company for the purchase of this
land in 1885, and completed her purchase on July 9, 1887.

This is objected to by Briley because at the trial she swore-that she
purchased of the company in July, 1887.

Both your office and the local office found that such a claim existed
to the land at the date of the company's selection as would bar the
same, but your office reversed the local office and held that Mrs. Beach
could not purchase under the act of March 3, 1887, because she had
purchased of the company after the passage of said act.

From a review of the matter I affirm your holding as against the
company and its selection will be canceled.

In the matter of the purchase by Mrs. Beach from the company, the
same appears to have been made in entire good faith, and if I deemed
it material as to when the purchase was made, whether prior or subse-
quent to the passage of the act of March 3, 1887, would direct further
hearing, but in view of the holding made in the case of Audrus et al. v.
Balch (22 L. D., 238), the same is immaterial.

Briley's claim to lot No. 1, is based upon a settlement made August
17, 1887, and the local officers found that it was made with full iknowl-
edge of the existence of Mrs. Beach's claim. It was not therefore sueh
a claim as would bar the right of purchase in Mrs. Beach. Chicago,
St. Paul, Minneapolis and Omaha Railway Co. (11 L. D., 607); Fulmele
et. al. v. Union Colony (16 L. D., 273).

I must, therefore, reverse your office decision denying the applica-
tion to purchase made by Mrs. Beach, and she will be permitted to
complete the same, and Briley's application will stand rejected.

DISPOSITION OF INDIAN LANDS-FIE PER CENTUM FUND.

STATE OF SOUTH DAKOTA.

The payment to States of five per centum of the net proceeds of the sales of lands
therein, formerly included in Indian reservations, authorized by section 2, act
of March 3, 1857, is limited to the Skates in the Union at the date of said act.

Section 13, act of February 22, 1889, providing for the payment to the State of five
per centum of the proceeds of the sales of public lands, contemplated a disposi-
tion of such lands for the benefit of the government, out of the proceeds of
which said per centum might be paid, and it therefore follows that the State is
not entitled to said per centnmn on lands disposed of under the general provisions
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of section 21, act of March 2, 1889, as said disposals are for the sole purpose of
creating a trust fund for the benefit of the Indians, in which the government:
has no interest save 'that of trustee; but the State is entitled to said per
centmn on homestead entries of said lands commuted under the amendatory
act of March 3, 1891, as in such cases the entryman is required to pay the gov--
eminent price of the land in addition to the payments made for the benefit of
the Indians.

The special appropriation made in the general deficiency act of March 2, 1889, for
the benefit of certain States on account of their claims on the five per centun.
fund is not to be taken as authorizing the payment to such States of said per
ceuturn on sales of Indian lands for any period of time except the one specified
in said act.

Secretary Snith to the Commissioner of the General Land Office, May
(J. I. H.) 13, 1896. (W. M. W.)

By your office letter of February 10, 1896, you transmitted applica-
tions numbered 1, 2, 3 and 4, of the State of South Dakota, making
demand for the payment of five per centum of the estimated net pro-
ceeds of alleged sales of public lands in said State, and in view of the
many legal questions presented in connection with these claims you
submit them'for consideration and such instructions relative thereto as
may be deemed proper.

Application No. 1,

makes application and demand for five per cent of the net proceeds of sales of lands
within Vie boundaries of what is known as the opened portion of the Great Sioux
reservation in South Dakota, now known as Sioux lands. Also the Sisseton and
Wapheton reservation. Also the Yaniton reservation.

No. 2 makes application for the payment of five per entum on the
value estimated at $1.25 per aere of all the land embraced in the fol-
lowing reservations:

Pine Ridge, Rosebud, Lower Brule, Crow Creek, Cheyenne River and Standing
Rock -all in the State of South Dakota, except a small portion of Standing Rock
reservation being in North Dakota.

No. 3 claims five per centum of the value of all lands in the "' Sisse-
ton and Wapheton reservations, all in the State of South Dakota,
retained permanently by said Indians."

No. 4 nakes application for a like amount for all lands allotted to
Indians in the Yankton Indian reservation.

These claims are made under the second section of the act of March
3, 1857 (1 Stat., 200), and under section 13 of te act of February 22,,
1889 (25 Stat., 676-680), and are based upon the estimated value of all
the land included in said reservations at $1.25 per acre.

The. act of March 3, 1857, reqniredthe Commissioner of the General
Land Office to state an account between the United States and the
State of Mississippi, for the purpose of ascertaining
what sum or sums of money are due to said State, heretofore unsettled, o account
of the public lands in said State, and upon the same principles of allowance and
settlement as prescribed in the "Act to settle certain accounts between the United



552 DECISIONS RELATING TO THE PUBLIC LANDS.

States and the State of Alabama," approved the second March, eighteen hundred
and fifty five; and that he be required to include in said accou t the several reserva-
tions under the various treaties with the Chickasaw and Choctaw Indians within

* the limits of Mississippi, and allow and pay the said State five per centum thereon,.
as in case of other sales, estimating the lands at the value of one dollar and twenty
five cents per acre.

Section 2 of said act required the Commissioner to

-also state an account betwee te United States and each of the other States upon
the same principles, and shall allow and pay to each State such amount as shall thus
be found due, estimating all lands and permanent reservations at one dollar and
twenty five cents per acre.

Under said act an account was stated with each of the then existing
public land States in which permanent Indian reservations were situ-
ated, and payments were made to said States o such account.

The several States admitted into the Union since March 3, 1857,
have been provided for by grants in the respective acts adnmitting them
to the nion, and no payments have been ade under the act of
March 3, 187, to States admitted since that act was passed.

Qn the 14th day of September, 1886, your predecessor trajismitted
to the Department for instruction a claim made by the State of Kansas
to five per cent, of the proceeds of the sales of certain Indian lands in
that State, basing its claim thereto on the act of March 3, 1857; and
also the act of January 29, 1861 (12 Stat., 127), adliittilg Kansas into
the Union.

On June 2S, 1887, Secretary Lamar delivered an opinion on the claim,
in which he discussed at length and with marked ability the acts of
1857 and 1861. He held that section 2 of the act of 1837 related only
to the States in the Union at the time it was passed, and that it was
not applicable to States subsequently admitted into the Union. (See
5 L. )., 712.) The authorities cited by Secretary Lamar and his rea-
sonling respecting the inapplicability of the act of 1857 to States
admitted into the Union since its passage seem to me conclusively
Sustain the correctness of the conchlsioll reached by him. am abid-
ingly satisfied that the act of 1857 is not ill any sense applicable to the
State of South Dakota.

For some reason Secretary Lamar, after the Kansas claim. was
denied by him, submitted the question to the Attorney General as to
whether it should be allowed under the third section of the act of
January 29, 1861 (12 Stat., 127), admitting Kansas into the Union,
which section, in effect, was the same as section 13 of the act of Febru-
ary 22, 18S9 (25 Stat., 676-680), under which these claims are made on
behalf of South Dakota. The particular question submitted to the
Attorney General was as follows:

At the tine of the adimission of Kansas there were large bodies of Indian lands
within the jarisdiction of the State, although not within its pOlitical jnrisdiction,

that belonged to the Ildiins by original title and treaty stipulations, that after the
adnission of the State were ceded by the Indians to the United States for the par-
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pose of being sold, the proceeds to constitute a fund to belong to the Indians, and
the question presented is whether the State of Kansas is entitled to five per cent of
the sales of said lands.

On the 5th day of March, 1888, Attorney General Garland rendered
his opinion on the question submitted, in which ie concluded that:

The State of Kansas is not entitled to five per cent of the proceeds of the sales of
the Indian lands . . . which the United States, in order to and as a consideration
for the extinguishment of their title, contracted to receive, hold i trust, and pay
to the Indians.

(Opinions Attorneys General, Vol. 19, 117.)
Section 13 of the act of February 22, 1869, supra, providing for the

admission of South Dakota and other States, is as follows:

Sec. 13. That five per centun of the proceeds of the sales of public lands lying
within said States which shall be sold by the United States subsequent to the admis-
siou of said States into the Union, after deducting all the dxpeases incident to the
same, shall be paid to the said States, to be used as a permanent fund, the interest
of which only shall be expended or the support of common schools within said
States, respectively.

So far as the payment of the five per cent on sales of the public
lands is concerned this is substantially the same provision that Con-
gress has made for the several States, commellcing With Ohio (Sec. 7,

Act of April 30, 1802, 2 Stat., 175), and coming down through Illinois
(3 Stat., 430), Iowa (5 Stat., 790), and Kansas (12 Stat., 127). As to the
purpose for which this grant is made, it differs from most of the earlier
statutes in that they were made for te purposes of making roads,
canals, internal improvements, etc., while this is ma(le for the support
of common schools. The object, however, for which the grant is made
is not material to the present inquiries.

The real questions to be determined iii considering these claims are,
what constitutes a sale of the lands that were included in the Sioux
Indian reservation set apart by Article II of the treaty ol February
24, 1869 (15 Stat., 635-636), and the Sisseton and Walipeton Indian
reservation by the third article o te treaty of February 19, 1867 (15
Stat., 506).

By the act of March 2, 1889 (25 Stat, 888), a portion of the Sioux
reservation was divided into separate reservations, called Pine Ridge,
Rosebud, Standing Rock, Cheyenne River, Lower Brule and Crow
Creek reservations, and restored the lands in the Great Sioux reserva-
tion outside of these reservations to the public donain. Said act
became effective upon the, assent of the Indians thereto and by procla-
mation of the lresidetit, (ted February 10, 1890 (26 Stat., 1554).
Section 21 of said act provides that all the lands in the Great Sioux
reservation, outside of the separate reservations described in the act
above named,

Are hereby r estored to the public domain .....- and shall be disposed of by the
United States to actual settlers only, under the provisions of the homestead law
(except section two thousand three hundred and one thereof) and under the law
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relating to townsites: Provided, That each settler, under and in accordance witht
the provisions of said homstead acts shall pay to the United States, for the land so
taken by him, in addition to the fees provided by law, the sum of one dollar and
twenty five cents per acre for all lands disposed of within the first three years after
the taking effect of this act, and the sum of seventy five cents per acre for all lands
disposed of within the next two years following thereafter, and fifty cents per acre
for the residue of the lands then nndisposed of.. T'I'hat all lands herein opened
to settlement Under this act remaining iudisposed of at the end of ten years from
the taking effect of this act shall be taken anl accepted by the United States and
paid for by said United States at fifty cents per acre, which amount shall be added to
and credited to said Indians as part o1 their permanent fund, and said lands shall
thereafter be part of the public domain of the United States, to be disposed of
under the homestead laws of the United States, and the provisions of this act.

It is clear that Congress did not intend to restore these lands to the
public domain by the use of the words, " are hereby restored to the pub-
lie domain," as used in the forepart of section 21 of the act of 1889,
in the ordinary sense of the terns. It only meant to restore them to
the public domain in the sense that they might be disposed of by the
United States in the manner and for the purpose pointed out by the
terms of the act. The reason for this view is found further on in
the same section, wherein it provides that all the lands opened to set-
tlement, remaining undisposed of at the end of ten years from the
taking effect of the act, shall be taken by the United States and paid
for at fifty cents per acre, " and said lands shall thereafter be a part of
the public domain of the United States, to be disposed of under the
homestead laws of the United States and the provisions of this act." In
other words, there are two restorations of these lands provided for, the
first going only so far as to place the lands in a position to be disposed
of at once by the United States in trust for the Indians; the other, to
take effect at the end of ten years, after the government buys and
pays for the land remaining nudisposed of at the end of that time.
When that time arrives, and the government pays for the remaining
lands, then will such lands be "public lands" in the full sense of the
term public lands, and the State will e entitled to five per cent of
the proceeds arising therefrom, and not until then.

Section 22 of said act provides:

That all money accruing from the disposal of lands in conformity with this act
shall be paid into the Treasury of the United States and be applied solely as follows:
First, to the reimbursement of the United States for all necessary actual expendi.
tures contemplated and provided for under the provisions of this act, and the crea-
tion of the permanent fund hereinbefore provided; and after such reimbursement to
the increase of said permanent fund for the purposes hereinbefore provided.

The creation of the permanent fund thus referred to is provided for
in section 17 of said act as follows:

There shall be set apart, out of any money in the Treasury not otherwise appro-
priated, the sum of three millions of dollars, which said sum shall be deposited in
the Treasuiry of the United States to the credit of the Sioux Nation of Indians as a
permanent fund, the interest of which, at five per ceutum per annum, shall be
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appropriated, under the direction of the Secretary of the Interior, to the use of
the Indians receiving rations and annuities upon the reservations-created by this
act.... And at the end of fifty years from the passage of, this act, said fund
shall be expended for the purpose of promoting education, civilization, and self-
support among said Indians, or otherwise distributed amiong them as Congress shall
from time to time thereafter determine.

This act is in its character a law of the United States, and a com-
pact or agreement with the Indians who were parties to it. They gave
their assent to it as a prerequisite to it becoming a law. Without such
consent the lands within the limits of these reservations would not
have been subject to disposition by the United States. The fund
created by these provisions was and is a permanent fund to be sacredly
held in trust by the United States for the sole use and benefit of the
Indians. Te money constituting this fund does not belong in reality
to the United States. It is the net proceeds of the sale of these Indian
lands, theretofore reserved for their sole use and benefit. The govern-
ment in its own right does not receive any part of the net proceeds of
the sales of these lands. It only receives such proceeds in its charac-
ter as a trustee for the Indians; the money so received is to be held
and finally disposed of solely for the use of the Indians, as Congress
may determine.

These provisions respecting this permanent fund are substantially
the same as were contained in the treaty of December 29, 1865 (1
Stat., 687), with the Osage Indians, which, inter alia, was involved in
the Kansas claim, spra, decided by Secretary Lamar and considered
by Attorney-General Garland in his opinion heretofore referred to.

The act under consideration clearly creates a trust which covers the
whole of the lands originally embraced in the Great Sioux and other
reservations, referred to in the claims of South Dakota. The Depart-
ment seems to have recognized the trust character thus created, for in
the instructions issued under said act (10 L. 1)., 562-565), the local
officers were directed:

To report filings and entries upon said lands in a separate, distinct, and consecu-
tive series, and on separate abstracts, commencing with R. & R. No. 1, in each
series, and report and account for the money received on account thereof in separate
monthly and quarterly returns.

Evidently, the purpose of these instructions was to keep these trust
funds separate and apart from funds derived from the ordinary sales
of public lands in .the Dakotas.

Section 21 of the act of 1889, supra, expressly excepted from its
operation section 2301 of the Revised Statutes, which was the law
under which commutations of homestead entries were allowed. The
instructions nder said act (10 L. D., 565) directed the local officers
that entries made nder the act of 1889 would not be subject to com-
mutation under section 2301 of the Revised Statutes.

By the 6th section of the act of March 3, 1891 (26 Stat., 1095-109S),
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section 2301 of the Revised Statutes was amended so as to read as
follows:

Nothing in this chapter shall be so construed as to prevent any person who shall
hereafter avail himself of the benefits of section twenty-two hundred and eighty-
nine from paying the minimum price for the quantity of land so entered at any time
after the expiration of fourteen calendar months from the date of such entry, and
obtaining a patent therefor, upon making proof of settlement and of resilience and
cultivation for such period of fourteen months, and the provision of this section
shall apply to lands on the ceded portion of the Sioux reservation by act approved
March second, eighteen hundred and eighty-nine, in South Dakota, but shall not
relieve said settlers from any payments now required by law.

This provision clearly recognizes the trust character of the payments
originally required of entryuen of Sioux lands, ad means that when
such entrynen so elect, they may commute, after the time named, by
paying the millimnni price for the land, i addition to te -aywents
required under the act o' 1889. In cases of co]miutation under this .
section, it seins clear that the money paid thereon should be paid into
the Treasury of the Uited States, free of any trust caracter, the
same as money received from the ordinary sales of public lauds. It
follows that the money paid on comiauted entries on the ceded ortions
of the Sioux Reservation should be teated as the proceeds of sales of
public lands, and, therefore, the State of South Dakota is entitled to
five per centumn of the proceeds of such money after deducting all the
expenses incident to the same, as provided by section 13 of the act of
1889, siera, and you are directed to state and certify an account of the
proceeds of such sales i favor of said State.

The claim to five per cent of the money received on commuted
entries is not specifically made in any of the applications now under
consideration, bt it was made in oral argument at the hearing
accorded the State on these claims, and hence such claim has been con-
sidered in all respects the same as if it had been specified i the
applications.

Aside from the foregoing, the principal question presented and urged
is, whether the State of South Dakota is entitled, under section 3 of
the act admitting her into the Uiuion, to five per cent on al the lands
within the Great Sioux and Sisseton and Wahpeton reservations which
have been disposed of to settlers under the homestead laws, estimating
said lands at 1.25 per acre. If in such cases the claim of the State is
denied, it follows a fortiori that the other claims now made by said
State should be denied. In what is known as the five per cent cases,
Iowa v. McFarland and Illinois v. the same, which was decided by the
supreme court in 1884 (110 U. S., 471), the words: "Net proceeds of
sales of all public lands" in the Iowa ease, and "net proceeds of the
lands . . . . sold by Con:gress" in the Illinois case, were used. In
this case the words used are: "The proceeds of the sales of public
lands .. sold by the United States."

In those cases the question was, wether under the five per cent
clauses in the Iowa and Illinois acts said States were entitled to the
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per centage on the value of lands not sold by the United States for
cash, but disposed of by the United States in satisfaction of military
land warrants. The court in construing the acts, says (p. 482):

When each of these acts speaks of lands [sold by Congress] five per cent of the
net proceeds of which shall be reserved, and be "disbursed" or "appropriated" for
the benefit of the State in which the land lies, it evidently has in view sales in the
ordinary sense, from which the United States receive proceeds, in the shape of money
payable into the treasury, out of which the five per cent may be reserved and paid
to the State; and does not intend to include lands promised and granted by the
United States as a reward for military service, for which nothing is received into the
treasury. The question depeuds upon the terms in which the compaec between the
United States and each State is expressed, and notupon any supposed equity extends.
ing those terms to cases not fairly embraced within their meaning.

T he interpretation placed by the court on the five per cent clauses of
the acts, that the word "sales" means sales in the ordinary sense as
applied to the sales of public lands for cash, money payable into the
treasury out of which the five per cent may be paid, seems to me to be
the only fair and proper construction to be placed on such acts includ-
ing section 13 of the Dakota act.

Every reason given by the court for denying the claims of the States
of Iowa and Illinois for the five per cent on the lands disposed of for
military land warrants will apply in denying the claims of South
Dakota on lands within the Indian reservations named i said State's
applications, for in the disposition of such lands the United States
only receive the money in trust for the Indians after the expenses are
paid. No part of said money could properly be used in paying the five
per cent if it were to be paid. All of the net proceeds is to be kept in
the Treasury for the sole use and benefit of the Indians.

In view of the fact that these claims are made on behalf of a sover-
eign State of the Union, I have given them a painstaking and careful
examination i the light of the several treaties, statutes, the decision
of Secretary Lamar on a similar question, the opinion of Attorney,
General Garland endered thereon, and the decision of the supreme
court in the five per cent cases, and I am abidingly satisfied that the
claimsmade by South Dakota can not lawfully be allowed, save and
except as to commuted entries hereinbefore referred to.

In the general deficiency appropriation bill of March 2, 1889 (25
Stat., 905-921), Congress appropriated tothe Stateof Kansas $43,790.32,;
to the State of Colorado $16,000.00; and to the State of Nebraska
$35,500.00, on account of five per centum fund arising from the sale of
public lands in said' States from July 1, 1884, to June 30, 1885. Refer-
ring to these appropriations and the decision of Secretary Lamar, supra,
your office letter says:

Those several appropriations appear to have been construed as authorizing the
payment to these States of five per cent on the net proceeds of the sale of Indian
lands, and notwithstanding the departmental decision above referred to, accounts
have accordingly been'stated in favor of the State of Kansas, asaforesaid, and with
the State of Nebraska for sale of the Pawnee Indian lands, and with the State of
Colorado for the sale of Ute Indian lands to June 30, 1895.
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Said appropriations were made in the general deficiency bill for a
single year specifically named, and the language used does not in
terms, nor by implication, warrant the construction placed upon it by
your office. It falls far short of authorizing the payment to said States
of five per cent of the proceeds of the sales of Indian lands in them for
any other year or period of time except the year specified in the act.

You are, therefore, directed to discontinue the statements of accounts
for five per cent of the sale of Indian lands, in favor of any and all of
said States. And you are further directed to decline to state or certify
accounts for any of the claims of South Dakota presented in these
applications, except the five per cent on commuted entries hereinbefore
directed to be made.

RAILROAD LANDS-SECTION 5, ACT OF MARCH 3, 1857.

YocoX . KEYSToNE LXBER COMPANY.

Lands within the common granted limits of the Chicago, St. Paul, Minneapolis and
Omaha Railway, and Wisconsin Central Railroad, restored to the public domain
on the adjustment of the former grant, and inder the ruling then followed that
said lands were excepted from the latter grant by the indemnity withdrawal on
behalf of the Omaha company, and sold as a part of the grant to said company
prior to said adjustment, may be purchased from the government under section
5, act of March 3, 1887,, the right of the Central company having been forfeited
by the act of September 29, 1890.

The right of purchase under said section is not defeated by an adverse settlement
made after the passage of said act.

The right of purchase under section 5, act of March 3, 1887, is not repealed by the
act of March 2, 1889.

Secretary Sith to the Commissioner of the General Land Office, lcy
13, 1896. (F. W. C.)

I have considered the appeal by B. F. Yocom from your office decision
of November 9, 1892, dismissing his protest against the acceptance of
the proof tendered by the Keystone Lumber Company upon its applica-
tion made under the act of March 3, 1887 (24 Stat., 556), to purchase lots
1, 2 and 3, Sec. 31, T. 57 N., RI. 6 W., Ashland land district, Wisconsin.

The tract is within the ten miles granted limits common to the grants
made by the act of May 5, 1864, to aid in the construction of the Bay-
field branch of the Chicago, St. Paul, Minneapolis and Omaha Railway
and the Wisconsin Central Railroad.
* Within this common limit a moiety of the lands was granted on
account of each road, but under the rulings prevailing prior to the
decision of the supreme court in the case of the Wisconsin Central rail-
road company v. Forsyth (159 U. S., 46), the Wisconsin Central R. R.
company was precluded from claiming its moiety because the land had
been reserved as indemnity for the Omaha company, under the grant
of June 3, 1856.

This was the ruling of this Department at the time of the adjustment
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of the Omaha grant and as the land here in question was hot allotted
to the Omaha company in settlement of its claim within the common
limits of the two grants, it was, with other lands, restored.

The record made in the case now before me shows that in January,
1887, the Omaha company sold this tract, with other lands, to the Supe-
rior Lumber company; that said lumber company sold to Payne, Coch-
rane and Company, and ohn E. Debois on August 29, 1889, and that
they conveyed it to the Keystone Lumber Company the applicant to
purchase under the act of 1887.

Under the decision of the court referred to it was error to hold that
the indemnity withdrawal for the Omaha company under the grant of
1856, defeated the grant under the act of 1864, for the Central com-
pany, so that had the Central company completed its road opposite this
laud it would have been held to have inured on account of said grant.

The Central company failed to build opposite this land and its grant
opposite unconstructed road was forfeited by the general forfeiture act
of September 29, 1890.

It is apparent from what has been said that within the common ten
miles granted limits, the Omaha and Central companies were each
entitled to a moiety of the land.

The Central company failing to earn its moiety left the Omaha com-
pany tenant in common with the United States, and it was necessary
that the Omaha company should select a quantity of land within the
common limit equal to one-half the common area to which it would
receive full title.

Prior to this adjustment, the Omaha company had listed all the lands
in the conflict and the purchase made by the Superior Lumber company
was prior to the adjustment under which this land was selected for
restoration.

It was opposite the constructed road of the Omaha company, from
which the Superior Lumber company purchased, and as the Central
company failed to earn it, and, under the act of forfeiture, it has been
restored to the United States, I am of the opinion that the facts rela-
tive to the Central grant can be eliminated, in the consideration of the
applicant's right of purchase under the act of 1887.

Yocom alleges settlement upon the land on September 10, 1890, but as
this is subsequent- to the passage of the act of March 3, 1887, no such
rights were acquired thereby as would defeat the right of purchase
under the act of March 3, 1887. Chicago, St. Paul, Minneapolis and
Omaha R. R. Co., 11 L. D., 607, and Union Colony Co. v. Fulmele, 16
L. D., 273.
- It is urged that the right of purchase under the 5th section of the
act of 1887 is repealed by the act of March 2, 1889, but a similar con-
tention was considered and overruled in the case of Swineford et al. v.
Piper, 19 IL. D. 9.

The remaining questions raised by the protest are disposed of in



560 DECISiONS RELATING TO THE PUBLIC LANDS.

departmental decision in the case of Telford v. Keystone Lumber Com-
pany (19 L. D., 141).

From a careful consideration of the entire matter I affirm your office
decision dismissing Yocom's protest and the Keystone Lumber Com-
pany will be allowed to complete its purchase of the tracts herein
involved.

Hoox v. PRESTON ET AL.

Motion for review of departmental decision of November 2, 1895,
21 L. D., 374, denied by Secretary Smith May 14, 1896.

RAILROAD GRANT-RELINQUISH IE NT-LIEUY SELECTIONS.

THE GULF AND SHIP ISLAND R. R. Co. v. THE UNITED STATES.
The Gulf and Ship Island R. R. Co. by accepting the provisions of section 7, act of

September 29, 1890, and executing the relinquishment required therennder, did
not by such action forfeit its right to indemnity for lands relinquished prior
thereto under the act of June 22, 1874.

The relinquishment of the company executed under section 7, act of September 29,
1890, covered earned lands of the company not included in the relinquishment of
1884, on which filings and entries had been allowed after said relinquishment;
and for the lands so relinquished under the act of 1890 the company is entitled
to select other lauds, in lieu thereof, from the odd or even sections within the
indemnity limits of the road actually constructed.

For the lands relinquished under the act of 1874, the company is entitled to select
lieu lands from the odd or even sections anywhere within the primary or indem-
nity limits of the unforfeited portion of the grant.

Secretary Smith to the Commissioner of the General Land Ofce, May
(J. I. H.) 14, 1896. (G. B. G.)

The case of the Gulf and Ship Island Railroad Company v. the United
States, is before the Department on appeal from your office decision of
April 21, 1894, rejecting indemnity lists of said road Nos. 3 and 5, for
the reason-

The company is not entitled to makes elections under the act of 1874 for lands
relinquished under the act of September 29, 1890.

The company must confine its selections (under section 7 of the act of 1890) to the
even sections in indemnity limits.

Your office decision, rejecting said lists, was predicated upon and
governed by the departmental decision of Muoh 3, 1893 (16 L. D., 237),

and the argument of counsel on appeal in the case at bar, is addressed
to securing a reconsideration and reversal of that decision.

The contention of the company is not that it is entitled to make selec.
tions under the act of 1874 for lands relinquished under the act of Sep-
tember 29, 1890, but that it maintains its right of selection under the
act of 1874 for lands relinquished under that act.
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Of the two pending lists of indemnity selections from the odd sec-
tions for lands relinquished by the company, list No. 3 is for 917.78 acres
in the indemnity limits under both the act of 1874, and section 7 of the
act of 1890, and list No. is for 11,362 acres in the granted limits under

the act of 1874 alone. Both lists appear to be for lands along the line
of constructed road, and it is admitted that the company has sustained

the loss designated as the basis of the selections made.
By the act of August 11, 1856 (11 Stat., 30), there was granted to the

Sthte. of Mississippij to aid in the construction of certain railroads,

" every alternate section of land designated by even numbers for six

sections in width on each side of each of said roads" with the right to
take indemnity from the lands of the United States nearest the tiers of

sections above specified in alternate sections or parts of sections within

fifteen miles from the line of road, the lands granted to be disposed of

only as the work progressed, and to be subject to the disposal of the

legislature of the State for the purpose specified and for no other.

Section 4 of said act is as follows:

And be itferthe eacted, That the lands hereby granted to the said State, shall be
disposed of by said State only in the manner following, that is to say; that a quan-
tity of land not exceeding one hundred and twenty sections for each of said roads,
and included within a continuous length of twenty miles of each of said roads, may
be sold; and when the Governor of said State shall certify to the Secretary of the
Interior, that any continuous twenty miles of either of said roads is completed, then
another like quantity of land hereby granted not exceeding one hundred and twenty
sections for such road may be sold, and so on from time to time, until said roads are
completed; and if said roads are not completed within ten years, no further sales
shall be made, and the lands unsold shall revert to the United States.

The State accepted the grant by the act of February 2, 1857, and by

act of December 3,1858, conferred upon the Gulf and Ship Island Rail-
road Company that part of the grant pertaining to the line from Bran-

don to the Gulf of Mexico.
A map of definite location of the road in question was filed and

accepted on December 3, 1860, but no work was done on said road
other than establishing said line of definite location until after the year
1882, when the lands granted were by the terms of the granting act

subject to forfeiture.

Section of the forfeiture act of September 29, 1890 (26 Stat., 496),

contains the following provision-

That there is hereby forfeited to the United States, and the United States hereby
resumes the title thereto, all lands heretofore granted to any State or to any corpora-
.tion to aid in the construction of a railroad opposite to and contiguous with the por-
tion of any such railroad not now completed, and in operation for the construction
or benefit of which such lands were granted; and all such lands are declared to be a
part of the public domain.

Only twenty miles of the road had been completed at the date when
the forfeiture became effective.

The contention of the company has been that, having been authorized
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under the provisions of section 4 of the granting act to sell the granted
lands along twenty miles of its line after definite location and prior to
construction of any part of its road, and upon the conpletion of twenty
miles of road to sell the lands along an additional twenty miles, it is
entitled under the grant, and by virtue of its having built twenty
miles, to the granted lands along forty miles of its line as definitely
located, notwithstanding the forfeiture of 1890, especially as it had
mortgaged said lands, which, under the laws of Mississippi, was equiv-
alent to a sale; that having thus been sold, the lands do not fall
within the purview of the forfeiture act.

This contention of the company has been sustained by the Depart-
ment in departmental decision of December 20, 1894 (19 L. D., 534),
reversing in that regard the aforesaid departmental decision of March
3, 1893.

There was, however, reserved for the future consideration of the
Department, the question of the right of said company to make selec-
tions of lieu lands i both the odd and even numbered sections of its
grant.

There are two questions raised by the appeal and motion for review.
First. Has the company the right to make selections under the act

of 1874, in view of the terms of section 7 of the act of 1890 
Second. Has the company the right of selection in the odd sections

under section 7 of the act of 18901
The act of June 2, 1874, (18 Stat., 194), entitled "An act for the

relief of settlers on railroad lands" is i part as follows:

That in the adjustment of all railroad land grants, whether made directly to any
railroad company or to any State for railroad purposes, if any of the lands granted
be found in the possession of an actual settler whose entry or filing has been allowed
under the pre-emption or homestead laws of the United States, subsequent to the
time at which, by decision of the laud office, the right of said road was declared to
have attached to such lands, the grantees, upon a proper relinquishment of the lands
so entered, or filed for, shall be entitled to select an equal quantity of other lands
in lieu thereof from any of the public lands not mineral, and within the limits of
the grant not otherwise appropriated at the date of selection, to which they shall
receive title the same as though originally granted. And any such entries or filings
thus relieved from conflict may be perfected into complete title as if such lands had
not been granted: Provided, That nothing herein contained shall in any manner be
so construed as to enlarge or extend any grant to any such railroad or to extend to
lands reserved in any land grant made for railroad purposes.

The lands designated as the basis of the pending lists caine within
the scope of this act, and on June 24, 1884; the company relinquished
the same in favor of settlers, reserving, however, to the State and the
company such right of indemnity as they were entitled to under the
act of August 11, 1856, and the act of Jne 22, 1874, from any public
lands within the limits of the grant.

That by virtue of this relinquishment the company was entitled to
select its lieu lands in the alternate odd sections of both the granted
and indemnity limits has been settled by the Department in the case



DECISIONS RELATING TO THE PUBLIC LANDS. 563

of the Southern Pacific B. R. Co. (18 L. D., 275) where it was held
(syllabus):

The act of June 22, 1874, intended to confer upon railroad companies the right to
select any unappropriated, non-mineral lands within the limits of their grants that
were subject to entry and disposal under the general land laws at the date of selec-
tion, in exchange for lands relinquished nnder the provisions of said act.

Before this selection was ompleted, however, Congress passed the
act of September 29, 1890, section one of which forfeited all unearned
railroad lands, and by its other sections provided relief for certain set-
tlers and railroad companies. Section 7 deals with the Gulf and Ship
Island Railroad Company, and, after confirming all bona fide entries
and claims made prior to or on January 1, 1890, it proceeds thus:

And on condition that the Gulf and Ship Island Railroad Company within ninety
days from the passage of this act shall, by resolution of its board of directors, duly
accept the provisions of the same and file with the Secretary of the Interior a valid
relinquishment of all said company's interest, right, title and claim in and to all
such lands as have been sold, entered or claied, as aforesaid, then the forfeiture
declared in the first section of this act shall not apply to, or in any wise affect so
much and such parts of said grants of lands to the State of Mississippi as lie south
of a line drawn east and west through the point where the Gulf and Ship Island
Railroad may cross the New Orleans and Northeastern Railroad in said State, until
one year after the passage of this act. And there uuay be selected and certified to,
or in behalf of said company, lands in lieu of those hereinbefore required to be
surrendered to be taken within the indemnity limits of the original grant nearest
to and opposite such part of the line as may be constructed at the date of selection.

On December 11, 1890, the company filed the acceptance and relin-
quishment aforesaid, which after reciting the said section 7 in full,
proceeds as follows:

The Gulf and Ship Island Railroad Company . . . does hereby accept the pro-
visions of said section VII . . . . and does hereby telinquish and release to the
United States ll said company's interest, right, title, and claim in and to all
lands within the limits of its grant .... as had been prior to the approval of said
act sold by the officers of the United States for cash, or entered in good faith under
the pre-emption and homestead laws with the allowance of said officers; also all
lands on which there were any bona fide pre-emption and homestead claims on the
lst day of January, 1890, arising or asserted by actual occupation of the land under
color of the laws of the United States.

I am of opinion that the railroad company by accepting the pro-
visions of said section 7 of said. act, and executing the relinquishment
required thereunder, did not forfeit its right to indemnity under the
act of 1874.

For such lands as had been relinquished to the United States under
the act of 1874 the company had acquired a vested right of selection,
and subsequent legislation could hot operate upon such right. Were
it plain that Congress intended by the act of 1890 to forfeit such right
a question of constitutional limitation on the power of that body would
arise over which this Department would have no jurisdiction, but it is
a familiar rule of statutory construction that the legislative power will
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not be presumed to have intended that which it did not have authority
to do.

There is no conflict between the act of' 1874, and section 7 of the act
of 1890. Congress by the act of 1874 provided for the selection of
lands in lieu of those earned by the several companies, while by section
7 of the act of 1890, Congress was legislating solely about unearned
lands which bad just been forfeited by section 1 of that act to take
effect one year from the date thereof, if the road had not been built
-within that time.

This being true, I do not understand why the right of indemnity
selection under section 7 of the act of 1890 need be confused with the
right of selection already acquired under the act of 1874

The indemnity provided for under the act of 1890 was a separate and
-independent right contingent upon the building of the road within one
year from the passage of the act.

Said road was not built within the time allowed by section 7, nor
has it been built since that time. It appearing, therefore, that no part
of said road has ever been built except the first twenty miles; then
section 1, of the act aforesaid, operated as a forfeiture one year from
the date thereof, of all the lands granted opposite the unconstructed
jportion, because they were unearned lands, except the additional
twenty miles which had been mortgaged and for the purposes of this
opinion must be treated as earned lands.

The company occupies an anomalous position affecting its rights
under the act of 1890. As has been said, Congress, in that act, was leg-
islating as to unearned lauds. The act does not in terms forfeit earned
lands and it will not be presumed that Congress so intended. The
company did nob comply with the conditions of the saving clause in
section 7 of that act and it follows that it is not entitled to any benefit
conferred thereby. But it is clear, to my mind, that the company is
entitled to select lands in lieu of those relinquished under that act, not
by virtue of the aet but by virtue of the relinquishment thereunder.

The company's relinquishment under the act of 1874 (surra) was
intended to embrace, and perhaps did embrace, all of the earned lands
of the road claimed by pre-emption and homestead settlers under the
public land laws on June 24, 1884, the date thereof. It could not be
presumed, therefore, that the company relinquished these same lands
under the act of 1890. It did not have them to relinquish. The United
States had already been re-invested with title.

But subsequent to the relinquishment of 1884, and prior to the pas-
sage of the act of 1890, certain other pre-emption and homestead filings
had been allowed for other earned lands of the company, and these are
the lands relinquished under the act of 1890, and for these lands I
think the company is entitled to indemnity, or more specifically, for
other lands in lieu thereof.

If the company had not relinquished these last named lands under
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the act of 1890, it might at any time before the adjustment of its grant
have relinquished these same lan(s under the act of 1874, and would be
entitled to lieu lands therefor as for those originally relinquished under
said last named act. But inasmuch as it did relinquish them under the
act of 1890, it to that extent waived its right to selection under the act
of 1874, and must now select its lieu lands for those last relinquished,
as provided by the act of 1890.

The question now follows-Where may these lands be selected?
The language of the act is,

to be taken within the indemnity limits of the original grant nearest to and opposite
such part of the line as may be constructed at the date of selection.

There can be no question that this language confines selections to
the indemnity limits and opposite constructed road, and I think the
language broad enough to cover both odd and even sections within
such limits, but I am of opinion that these selections should be con-
fined to the indemnity limits of the road actually constructed.

The language here quoted is very different from that found in the act
of 1874 (supra). By the last named act the selections might be made
of any "public lands . * * within the limits of the grant," while
the language here is, lands "opposite such part. of the line as may be
constructed at the date of selection."

The language of the granting act saved the basis of the selection to
the company not only in the lands opposite road actually constructed
but also in lands twenty miles in advance of construction, but selec-:
tion of lieu lands under the acts of 1874 and 1890 must be governed
by the language of these acts respectively.

The company will therefore be permitted to take lands in lieu of
those relinquished under the act of 1874, anywhere within the limits
of the first forty miles of its grant, either in the granted or indemnity;
limits, and either even or odd sections, or both, which were non-mineral,
and unappropriated at the date of the selection; but its right to select
lands in lieu of those rlinquished under the act of 1890 will be con-
fined to the indemnity limits of the first twenty miles of road.

You will prepare a list of selections in conformity with this opinion
and forward the same for my approval.

SWAIN V. KEARNEY.

Motion for review of departmental decision of March 13, 1896, 22
L. D., 306, denied by Secretary Smith, May 14, 1896.
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PRACTICE-NOTICE-SERVICE BY PUBLICATION.

WAGERS V. NELSON.*

An affidavit as the basis of an order for publication may be made by any one possess-
ing the requisite information.

An allegation in the affidavit furnished as the basis of an order of pablicatiou that
inquiry for the defendant's whereabouts has been made in the locality of the
contested claim, and at the "last nown address" of the defendant, may be
accepted as sufficient in that respect, though that address is not the one shovwn
by the record, in view of the fact that the place of publication and hearing is at
said record address and no appearance is made in response to the notice.

Secretary Smith to the Oommissioner of the General Land Office, September
28, 1895. (C. J. W.)

April 2, 1889, Mary Nelson made timber ulture entry No. 13,930,

NW. Sec. 17, T. 7 N., R. 50 W. at Denver, Colorado, giving her

address at Sterling, Colorado.

May 3, 1893, J. Willian Wagers filed affidavit of contest against said

entry, alleging total failure of claiant to break, planit, or cultivate

any portion of said land to trees, tree seeds or cuttings, or to crops, or

to canse the same to be done, since date of entry, and summons issued

requiring the parties to app)ear on 22d of July thereafter, to respond

and furnish testimony.

On June 12, 1893, W. F. Tritseh, claiming to act as agent for contest-

ant, filed affidavit alleging the iton-residence of defendant and prayed

that service of notice by publication be ordered, which was accordingly

done.

On July 22, the hearing was had before the register and receiver, the

defendant making default. On the testimony produced by contestant,

the local officers found for contestant and recomnended the cancella-

tion of said entry.

-On February 20, 1894, your office found that the affidavit of Tritsch,

on which the order for service of notice by publication was predicated,
was defective, and that defendant had not been legally served and the

case was rem anded with instructions to allow contestant further time

to perfect service of notice, or to appeal.

On April 14, 1894, contestant filed his appeal from said decision.

Was the defendant served?

Rule of Practice 11. provides:

Notice may be given by publication alone, only when it is shownby affidavit of the
contestant, and bysuch other evidence a the register and receiver may require, that
due diligence has been used and that personal service can not be made. The party
will be required to state what effort has been made to get personal service.

The following is the affidavit filed in response to this rule.

W. F. Tritsch, being duly sborn, on his oath says, That lie is the duly authorized
agent of the plaintiff i the above action and has the general management thereof

'Not reported in Vol. XXI.
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in connection with E. E. Armour, the attorney for the plaintiff. That the plaintiff
resides in Nebraska a long distance from the land office and is not familiar with the
facts hereinafter set out, whereas the same are particalarly within the knowledge of
the affiant. And for this reason he makes this affidavit instead of the plaintiff.
That the claimant is a non-resident of Colorado and out of the State, as affiant is
informed and believes, so that personal service of notice cannot be had. Affiant has
caused general inquiry to be made in the locality of the contested claim and also at
Leroy, Colorado, the claimant's last known address, to learn his whereabouts, for
the purpose of serving him personally with notice of this contest, but has not been
able to learn anything-of him. Affiant believes that it is not reasonably possible by
ordinary means to serve the claimant ersonally with notice of the hearing in the
above cause, nor to find llis whereabouts. Wherefore he prays that service of notice
by publication be ordered herein.

Rule 11 seems to contemplate some evidence, in addition to the affi-
davit, alleging non-residence, before an order will be granted allowing
service by publication, when required by the register and receiver. In
this case no such requirement was made by thrn, they being satisfied
With the statements containe([ in the affidavit. And the Department
sees no reason for overruling their conclusion in this respect.

The rule literally construed would seem to require that this affidavit
should be made by the contestant himself, but in the case of Bradford
v. Aleshire (15 L. D., 238), it was held that this affidavit can be made
by any person who possesses the requisite information, and this, I think,
is a reasonable and just interpretation of the rule as to this point.
Your office held the affidavit of Tritsch in the case under consideration
to be insufficient. Looking to the affidavit I find that it alleges:

1. Claimant's non-residence;
2. That her whereabouts and address is unknown;

3. That by ordinary means it is not possible to-make personal service of the notice
upon her.

4. That he has had general inquiry made both in the neighborhood of the claim
and at Leroy, Colorado, her last known addtess, but has been unable to find out her
whereabouts;

5. That he has been informed and believes that she is out of the state.

Tt seems to me that this is a substantial compliance with the require-
ments of Rule 11. The afflant luses the pronouns "he" and him",
instead of "she" and "her", which your office treats as evidence of
the ignorance of afflant as to claimant's sex and as amounting to a
serious defect in the affidavit. Such verbal inaccuracy is immaterial
and (loes not affect the sufficiency of the affidavit.

It is said, however, that the reco'rd shows her address to have been
Sterling, Colorado, at the time of her entry. The reply to this is that
the sworn statement of Tristch in his affidavit that Leroy, Colorado,
was her last known address, overcomes the legal presumption of her
continued residence at Sterling, notwithstanding she may have given
no notice of her change of address, and especially since it appears that
Sterling is the location of the land office at which the hearing occurred,
and the place of publication of the newspaper in which the notice of
contest was published, and she made no appearance.
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The evidence fully supports the charge in affidavit of contest as to
default in breaking the second five acres, as required by law, from date
of entry to present time, or causing the same to be done.

Your office decision is accordingly reversed and timber-culture entry
No. 13,930, canceled.

GARTLAND V. MARSH ET AL.

Motion for review of departmental decision of February 10, 1896,
22 L. D., 163, denied by Secretary Sinith, May 14, 18 96.

RAILROAD GRANT-INDIAN RESERVATION-INDIAN COUN TRY.

WARREN V. NORTHERN PACIFIC R. B. Co.

Land embraced at the (late of the Northern Paciffc grant in an Indian reservation
created by treaty is excepted from the operation of the grant, though at definite
location such land has been relieved from the reservation subject only to the
right of Indian occupancy; and the provisions in section 2, of said grant with
respect to the extinction of Indian title are not applicable to land that acquires
the status of Indian country after the date of the grant. but is included in a
technical reservation prior thereto.

Secretary Smith to the Comnmissioner of the General Land Office, May
(J. I. H.) 14, 1896. (F. W. C.)

I have considered the appeal by Annie M. Warrdn, from your office
decision of March 8, 1892, holding for cancellation her homestead entry
covering the NE. 4 Sec. 29, T. 43 N., R. 27 W.. Taylor's Falls land dis-
trict, Minnesota, for conflict with the grant for the Northern Pacific
railroad company.

The land in question is within the twenty miles primary limits of the
grant for said company, as adjusted to the line of definite location
shown upon the map filed November 20, 1871. It is also included
within the reservation created inder the treaty of February 22, 1855
(10 Stat., 1165), with the Chippewa Indians.

By the terms of the second article of said treaty it was provided-
And at such time or times as the President may deem it advisable for the interest

and welfare of said Indians, or any of therm, he shall cause the said reservations, or
such portion or portions thereof, as may be necessary, to be surveyed; and assign to
each head of a family, or siugle person over twenty-one years of age, a reasonable
quantity of land, in one body, not to exceed eighty acres in any case, for his or their
separate use; and he may, at his discretion, as the occupants thereof become capable
of managing their business and affairs, issue patents to them for the tracts so
assigned to them respectively; said tracts to be exempt from taxation, levy, sale, or
forfeiture; and not to be aliened or leased for a longer period than two years, at one
time, until otherwise provided by the legislature of the State in which they may be
situate, with the assent of Congress. They shall not be sold, or alienated, in fee, for
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a period of five years after the date of the patents; and not then without the assent
of the President of the United States being first obtained. Prior to the issue of the
patents, the President shall mlake such rules ant regulations as he may deem iices-
sary and expedient, respecting the disposition of any of said tracts in case of the
death of the person or persons to whom they may be assigned, so that the same shall
be secured to the families of such deceased persons; and should any of the Indians
to whom tracts may be assigned thereafter abandon them, the President may makd
such rules and regulations, in relation to such abandoned tracts, as in his judgment
may be necessary and proper.

Thus evidencing, as stated in the opening recitation of said article,
a reservation " for the permanent homes of said Indians." The reser-
vations created under the treaty of 1855 were reduced by the treaties
of March 11, 1863, proclaimed March 19, 1863 (12 Stat., 1249), and that
of May 7,1864, proclaimed March 20, 1865 (13 Stat., 693), each of which
ceded part of the lands formerly reserved to' the United States. In
each of said treaties it was declared not to be obligatory upon the
Indians to remove to the new reservation until the United States had
complied with certain stipulations, and in each there was a special pro--
vision in regard to the Mille Lac Indians (a band of the Chippewas),
in the following words:

Provided, that owing to the heretofore good conduct of the Mille Lac Indians they
shall not be compelled to remove so long as they shall not in any way interfere with,
or in any way molest, the persons or property of the whites.

As to the lands ceded after the treaties with the Indians had been
proclaimed, it would seem that the effect of the provision just referred
to was to leave these ceded lands in the nature of Indian country, as
it was before the conclusion of the treaty of 1855 with these Indians
by which a technical reservation was established.

The question of the effect of the reservation created under the treaty
of 1855 upon the grant for the Northern Pacific Railroad Company, has
before been the subject of considtration by this Department in the case
of Northern Pacific R. B. Co. et al. v. Walters et al. (13 L. D., 230), but
the discussion in said case was limited to the effect of said reservation
upon the company's right to make selection of such lands under its
indemnity provisions. The effect of the reservation created under the
treaty of 1855, upon the grant for said company has not before been
considered by this Department. I understand from inquiry at your
office that the present case was made a test case for the determination
thereof. This being so, it is to be regretted that the company has not
filed an argument in answer to the appeal, filed in behalf of Warren,
from your office decision holding that these lands inured to the com-
pany under its grant because they were freed of the reservation prior
to the definite location of the company's road.

It is understood that the land in question is a part of that ceded by
the treaty concluded May 7, 1864, but as said treaty's ratification was
advised, with an amendment by the Senate, February 14, 1865, and
proclaimed by the President March 20, 1865, it must be held that this
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land was in a state of reservation under the treaty of 1855, at the ate
of the passage of the .act of July 2, 1864 (13 Stat., 365), under which
the compa!y claims this grant.

The question for determination, therefore is: Was such a reservation
sufficient to except the lands covered thereby from the operation of
the grant for said company?

In the case of Bardon v. Northern Pacific railroad company (145
U1. ., 535), it was held, referring to the grant of 1864, that said grant
"is of alternate sections of public land, and by public land, as it has
been long settled, is meant such land as is open to sale or other dis-
position under general laws."

In the ase of Dellone v. Northern Pacific Railroad Co. (16 L. D.,
;229), it was held that lands embraced-at the date of definite location
of the road-within a technical Indian reservation established under
the provisions of a treaty do not form a part of the " Indian country "

to which the provisions contained in section two, of the grant of 1864,
for extinguishing the Indian title, are applicable, but arc reserved from
the operation of said grant under the express terms of the third section
thereof.

The land under consideration in that case was a part of the Crow
ITndian reservation established after the date of the passage of the act
making the grant for said company, and which had not been released
from reservation at the date of the filing of the compaly's map of defi-
nite location opposite thereto.

In view of the decision of the court, however, in the Bardon case,
just referred to, it would seem that the reasoning and argument made
in the Dellone case would apply with equal force to the ease now under
cousideration, for it must he clear that these lands reserved under the
treaty of 1855 were not public lands at the date of the passage of the
act of 1864, nor were they a part of the In(dian country with relation
to which the second section of the act making this grant provided for
the speedy extinguishment of the Indian title.

After the treaty of 1864 had been proclaimed on Marih 2), 1865, as
before stated, the Indians were permitted, unoter said treaty, to remain
upon the land so long as they should not in any manner interfere with,
or in any way molest, the persons or property of the whites, which, as
before stated, reduced the previous existing condition, so far as the
ceded lands were concerned, from a technical reservation to lands
incumbered with the right of Indian occupancy; but this being subse-
quently to the passage of the act making the grant, I am of the opinion
that it was not within the contemplation of the second section of the
act requiring the extinguishment of the Indian title, which refers only
to such lands as were then embraced in what was Known as the terri-
tory of the Iudians, and not those tracts which were embraced in defined
and technical reservations. Such reservations established in accord-
ance with treaty stipulations, were, to my mind, as free from the oper-

ation of the grant as reservations established for any other purpose.
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I must therefore reverse your office decision, and hold that the land
in question is excepted from the operation of the grant for said com-
pany, and that the entry by Annie M. Warren be permitted to stand,
unless some other and sfficient reason exists for the cancellation
titereof.

WILLIS V. MERRITT.

Motion for review of departmental decision of February 4, 1896, 22
L. D., 79, denied by Secretary Smith May 14, 1896.

rE-EMPTION FINAL PROOF-APPLICATION TO ENTER.

ALGER V,. WOOD.

The reservation effected by notice of application to make pre-emption final proof is
for the benefit of the pre-emptor, and does not operate as a segregation of the
land, as between third parties whose claims arise independently of the pre-
emptor.

An application, to enter, improperly held to await prior proceedings involving the
land, when allowed, will relate back to the time when it was received with the
proper fees, and cut off interveniing adverse claims.

Secretary Swith. to the Commissioner of te General Land Office, May
(J. I. H.) 14, 1896. (W. M. W.)

I have considered the case of John E. Niger v. Eliza L. Wood, on the
appeal of the latter from your office decision of I)ecember 13, 1894,
holding for cancellation her homestead entry for the E. of the NE. i
of ec. 90 and the SW. X of the NW. 1 of See. 21, T. 13 S., R. 64 W.>
Pueblo , Colorado, land district.

In order to clearly understand the material questions in the case it
appears to be necessary to refer to matters antedating the entry of Wood
and the filing of the contest affidavit of Alger against said entry.

On the 17th day of January, 1889, one Peet Harness filed a pre-
emption declaratory statement covering, inter alia, the laud in contro-

versy, alleging settlement November 22. 188S. On November 25, 1889,
he submitted final proof, against the allowance of which William S.
Henderson and Arthur J. Sanford protested, and later on said parties
contested Harness' claim. A hearing was had, and the local officers
decided against the contestants.

Contestants appealed.
On March 29, 1892, your office held for cancellation Harness' declara-

tory statement as to one forty acres included in said declaratory state-
ment, which forty is not involved in this controversy. While the mat-
ter was pending Harness died, and, an administrator of his estate was
appointed.
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On May 22, 1893, your office canceled the claim of Harness to said
forty acres, and, at- the same time, allowed F. B. Ross, administrator
of the estate of Peet Harness, sixty days in which to make payment
for and entry of the balance of the land included in Harness' declara-
tory statement.

On June 3, 1893, all parties in interest were notified of your office
decision of May 22, 1893.

On July 31, 1893, the homestead application of Eliza L. Wood, to
enter the land in controversy under the homestead law, was received at
the local office, with a remittance of $12.00 to pay the fees and comnmis-
sions for such entry; and on the same day the local officers suspended"r
"said homestead application to await the expiration of the time
allowed F. B. Ross, administrator, in which to make payment for and
entry of the remaining portion of the tract of land on which final proof
had been offered by Peet Harness." At the same time Wood was
informed by the local office that the fees and commissions for a home-
stead entry of one hundred and twenty acres amounted to $14.50,
instead of the $12.00 remitted by her, which was returned to her by
receiver's check. On August 8, 1893, $14.50 to pay fees and commis-
sions of her homestead entry was received by the local officers from
Mrs. Wood. On August 16, 1893, the local officers reported to your
office that the time allowed Ross, administrator, to pay for and to enter
the land, had expired and no action had been taken by him.

On August 25, 1893, a letter of inquiry was received by the local
officers from Mrs. Wood, relating to the $14.50 she had remitted to pay
fees and commissions under her homestead application.

On August 25, 1893, Mrs. Wood was notified by the local officers

of the action taken by our office letter of July 31, 1893; that the said administrator
had fAiled to take any action in the premises, and the matter had been reported to
the Commissioner, from whom this office was awaiting further instructions.

On the 28th day of August, 1893, Mrs. Wood forwarded to the local
officers

an order of the court to the administrator and a relinquishment of the tract by the
said '. B. Ross, as administrator of the estate of Peet Harness, deceased, with the
request that the original or copies of the papers so transmitted be returned to her.

On September 5, 1893, the local officers returned the original papers
to Mrs. Wood without action, for the reason that their " office not hav-
ing facilities to furnish copies of the papers referred to." Said officers
further report:

That on December 18, 1893, the said relinquishment of F. B. Ross, administrator
of the estate of Peet Harness, deceased, was again filed in this office, and Pre. D. S.
No. 14,940 was canceled upon the records.

On December 23, 1893, Mrs. Wood's entry for the land in controversy
was placed of record in the local office.

On December 29, 1893, John E. Alger filed an affidavit of contest
against Wood's entry, alleging, in substance, that he made actual settle-
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ment on the land in question on the 28th day of October, 1893, and
that he resided continuously thereon until the filing of the affidavit:

4. That said land was restored to the public domain December 18, 1893, by the
filing of the relinquishment of F. B. Ross, administrator of the estate of Peet Har-
ness, deceased, and that on said December 18, 1893, affliant was an actual boea fide
resident upon said land, in undisputed and exclusive possession thereof. 5. That
said homestead entry of Eliza L. Wood was not made in good faith for her own
exclusive use and benefit, but was made for the use and benefit of her son Charles
Wood.

A hearing was ordered and had before the local officers, at which

the parties appeared and introduced testimony.

On July 5, 1894, the register and receiver found that Wood's home-

stead application was made in good faith and followed up to the best

of -her ability.

That the relinquishment of F. B. Ross, administrator, should have been placed
of record when forwarded to this office with Eliza L. Wood's letter of August 28,
1893, instead of being returned without action, as was done by office letter of Sep-
tember 5, 1893.

They recommended that Alger's contest be dismissed.

Alger appealed to your office.

On December 13, 1894, your office reversed the finding of the local

officers, and held Wood's entry for cancellation.

Wood appeals.

The evidence taken at the bearing shows without conflict that Alger

settled on the tract on the 28th day of October, 1893, and built a small

house and established an actual residence on the tract within a few

days thereafter.

The evidence on the part of the contestant utterly fails to sustain

the charge in the affidavit of contest that Mrs. Wood's entry was not
made in good faith for her own use and benefit. On the contrary, her

good faith is abundantly shown.

The appellant assigns errors in your office decision:

1. In holding that the land in question was not subject to entry until the relin-
quishment of Ross, administrator, was placed of record in the local office.

2. In not holding that the relinquishment in question should have been retained
and placed of record, and Mrs. Wood's entry allowed when the said relinquishment
was first sent to the local office, August 28, 1893, in accordance with the 1st section
of the act of Congress approved May 14, 1880.

3. In not deciding that the contestee by virtue of her action in being the first
applicant in point of time and commencement of proceedings for the acquisition of
title and by regularly following up these proceedings had acquired the superior
right to the land.

- 5 In not holding that the contestee was protected by law, and that she should
not be allo wed to suffer from the errors and omissions of the local officers.

Your office, in support of the conclusion reached in the decision
appealed from, cites Holmes v. Hockettj 14 L. D., 127; Mills v. Daley,
17 L. D., 345; and Ady v. Boyle, 17 L. D., 529.
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These cases have been uniformly followed by the Department up to
the present time. See Smith v. Malone, 18 L. D., 482; Fister v. Boyer,
19 L. D., 178; Selig et al. v. Caushing, 20 L. D., 57; Mulligan v. Stalter,
Id., 225. These cases hold that au application to enter, in order to be
valid, must be made at a time when the land sought to be entered is
free from appropriation and legally subject to entry.

The questions arising on the record in this case are: Were the lands
involved, at he time Mrs. Wood's application was made, free from
appropriation? And, were they legally subject to entry? If so, then
the authorities cited in support of your office decision are not applica-
ble to the case at bar, and should have nothing to do with the determni-
nation of the. case. In my judgment, both of these questions should
be answered in the affirmative.

At the time Mrs. Wood's application to enter was made the land
embraced therein was government land. Harness had been adjudged
to have the better right to it as against Henderson and Sanford who
contested his pre-emption filing; Harness' inal proof had been found
satisfactory, but he took no steps to complete his right to the land by
making payment for it, which was a prerequisite in order to make
entry of the laud under the pre-emnption law. After his death his
administrator was given sixty days by your office in which to make
payment and entry of the land. This order could not be construed as
reserving, or withdrawing the land fom disposition under the home-
stead law, to the first legal applicant, for there is no authority in law
for withdrawing or reserving public land in such manner or for such a
purpose. It will be remembered that Harness' administrator is not
asserting any claim adverse to Mrs. Wood in this matter. This con-
troversy is between strangers to the record in the Harness claim.

A pre-emption filing does not constitute an appropriation of the land
reserved thereby. The appropriation or disposition of the land included
in such filing only takes place and becomes effective after final proof is
made and accepted and the purchase money paid to the proper govern-
ment officer. See Frisbie v. Whitney, 9 Wallace, 187; The Yosemite
Valley case, 15 Wallace, 77; 17 Opinions Attorneys-General, 160;
United States v. Johnson et al., 5 L. D. 442.

A pre-emption filing is no bar to a subsequent filing, or entry of the
land covered by such filing, by another person. Milam v. Favrow, 1
L. D., 435; Olson v. Larson et al., 4 L. D., 403-404; Iddings v. Burns, 8
L. D., 224; Waller v. Davis, 9 IL. D., 262.

While this is true, it has been held by the Department that published
notice of an application to make pre-emption cash entry so far reserves
the land covered by such application as to prevent its being properly
entered by another, pending consideration of said application and final
action thereon. L. J. Capps, 8 L. D., 406; Smith v. Brearly, 9 L. D.,
175; Creasy v. Hamilton, 16 IL. D., 520; Id., on review, 18 L. D., 128.

Moreover, in this case the equivalent of final action had been taken



DECISIONS RELATING' TO TE PUBLIC LANDS. - 575

respeating this pre-enirption claim, when Mrs. Wood applied to enter, as
the time in which to make payment by the administrator had expired.

This limited reservation is made more as an administrative matter
than as a matter strictly founded on the letter of the law. It is made
solely for the individual benefit and protection of the person who made
the pre-emption filing, and who has given notice of making his final
proof. As between third parties, whose claims arise independently and
in no manner growing out of the pre-emption claim or connected there-
with, as in the case at bar, it cannot be held to segregate the land so as
to take it out of the power of the Land Department to dispose of it to
the first legal applicant. In other words, Harness, or his administra-
tor, was the only party who could have properly claimed the benefits of
this reservation. Certainly, Alger could base no such a claim upon it as
would operate to defeat Wood's right under her homestead application.

Mrs. Wood's application to enter this land was received by the local
officers on the 31st day of July, 1893, the amount remitted by her for
fees and commissions was not enough by $2.50;. upon being advised of
this fact, she forwarded to the local officers the proper amount ($14.50),
which was received by the local officers on the 8th day of August, 1893,
and retained by them. It was the duty of the local officers upon the
receipt of this money to have allowed her entry as of that date. The
fact that they did not act on her application should in no manner
operate to prejudice or defeat her right.

It has been held that the failure of the local officers to act promptly
on a relinquishment will not prejudice the rights of a subsequent
applicant for the land. Yates v. Glafeke, 10 L. D., 6573; Roberts v. Gas-
ton et al., 1 L. D., 592; Anna B. Krider, 15 L. D., 21.

I see no reason why this principle should not apply with the same
force to the failure of the local officers to act upon an application to
enter, as well as to a relinquishment of an entry. It may be said that
the register and receiver did act on Mrs. Wood's application by sus-
pending it. The local officers were without authority under the law to
" suspend " the application. It was their duty, as before stated, to act
on said application by either accepting or rejecting it. If the register
and receiver had rejected her application, it would have been their duty
to notify her of their action and of her right to appeal before she would
have been called upon to take further steps in order to protect her rights.

When the local officers did act upon Wood's application, they accepted
it and thereby cured or condoned their prior neglect to do so. Her appli-'
cation initiated a right under the homestead law that related back upon
its acceptance to the time it was received by the local officers and the
required amount of fees and commissions paid to them, and cut off all
intervening adverse claims. Rice v. Lenzshek, 13 L. D., 154.

The application of Mrs. Wood to enter the land in question should
have been allowed long before Alger's settlement (October 28, 1893),
and while pending it withdrew the land from other disposition. Alger
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could not, and did not, acquire any right by his settlement at the time
he made it, any more than he would if the land had been covered by an
actual entry made prior to such settlement. See Pfaff v. Williams et al.,
4L. D., 455; Hughey v. Dougherty, 9 L. D., 29; Richards v. McKenzie
(on review), 13 L. D., 71; Goodale v. Olney (on review), 13 L. D.; 498;
McMichael v. Murphy et ca. (on review), 20 L. D., 535.

Alger's contest is accordingly dismissed, and your office decision is
reversed.

APPLICATION TO ENTER-NOTICE OF REJECTION.

WILSON V. CALKINS E AL.

Failure to appeal from the rejection of an application to enter does not defeat the
right of the applicant, if he is not given the requisite notice in writing of the
adverse action and of his right of appeal therefrom.

Secretary Smith to the Commissioner of the General Land Office, May
14, 1896. (W. A. E.)

Ira Calkins, by Copp and Luckett, his attorneys, has filed motion for
review of departmental decision of May 16, 1895 (unreported), in the
case of John Wilson v. Ira Calkins and Edward A. Ross, involving the
E. of the NE. ,, and the E. of the SE of Sec. 29, T. 49 N., R. 9W.,

Ashland, Wisconsin, land district.
This land is a portion of that forfeited and restored to the public

domain by act of Congress approved September 29, 1890 (26 Stat., 496),
and was opened to entry on February 23, 1891.

At 9 o'clock A. M., on the latter named day, the soldiers' declaratory
statements of Ira Calkins for the N. t of the NE. , the SE. I of the
NE. 1, and the NE. I of the SE. 1 of said section 29; and of Edward
A. Ross for the SW. i of the NE. the W. .- of the SE. 1, and the SE.
A- of the SE. , of the same section, were received by mail at the local
office and placed of record.

About an hour later, on the same day, the homestead application of
John Wilson for the E. 4 of the NE. I, and the E. J of the SE. 1, of
said section, was received by mail and rejected for conflict with the
soldiers' declaratory statements of Calkins and Ross.

Wilson did not appeal from this rejection, but on March 17, 1891, he
filed affidavit of contest against the soldier's declaratory statement of
,Calkins, and ol May 1, 1891, he also filed affidavit of contest against
the soldier's declaratory statement of Ross, alleging in each instance
prior settlement.

On July 13, 1891, Calkins, and on August 11, 1891, Ross, filed home-
stead applications, respectively, for the land covered by their declara-
tory statements, and these applications were suspended to await final
action on the contests of Wilson and one Jonas Wickstrom (also
an applicant for a portion of the land covered by said declaratory
statements).
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After various orders by the local office and your office, a, hearing was
finally had on November 14, 1892.

The testimony taken at that time shows that in May, 1890, Wilson
made settlement on the NE. 1 of the SE. I of said section by laying the
foundation of a house, clearing some land, and planting potatoes; that
in July, 1890, lie built a house on the NE.1 of the NE. 4 of the section,
moved into it, and continued to live on the land up to the date of the
opening, except for short absences (part of which was due to an acci-
dental wound).

January 13, 1893, the register and receiver found in favor of Wilson,
and this action was affirmed by your office on July 28, 1893.

Ross did not appeal from your office decision, but Calkins did, and it
is the decision of the Department affirming the action of your office
that is now under review.

Section 2 of the act of September 29, 1890, gives to bona fide set-
tlers on said forfeited lands at the date of the passage of the act a
preference right of entry for a period of six months.

Wilson was a settler in good faith on this land at the date of the
passage of said act, and consequently had a settler's preference right
of entry. The chief question in the ease, then, is, whether he pro-
tected his settlement rights.

The principal points presented for consideration by this motion are:
1. That Wilson's homestead affidavit, filed with his application of

February 23, 1891, was illegal and void, having been executed before
a deputy clerk at a point far distant from the clerk's office, a deputy
clerk having no authority to administer oaths in such cases under the
laws of Wisconsin.

2. That even if such application were valid, yet Wilson lost what-
ever rights he might have had thereunder by his failure to appeal from
its rejection.

3. That Wilson's contest against the soldiers' declaratory statements
of Calkins and Ross availed him nothing, as contest will not lie against
a soldier's declaratory statement. The case of Lachapelle v. Herbert
(18 L. D., 494), from the same land district and similar in many par-
ticulars to the present case, is cited in support of this last proposition.

The record shows that Wilson's homestead affidavit, filed with his
application on February 23, 1891, was sworn to before "C. H. Noyes,
Clerk of the Court for Bayfield Co., Wis." After a careful examination
of all the testimony and exhibits in the case, I am unable to find one
word of evidence in support of the statement that said affidavit was
executed before a deputy clerk at a point far distant from the clerk's
office, and consequently there is no need to consider the cases cited by
counsel as to the illegality of a homestead affidavit so executed. Wil-
son's application was prima facie valid and there is nothing in the
record to impeach its validity.

Did he lose what rights he might have had under said application by
his failure to appeal from its rejection?

10332-vOL 22-37
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There is nothing in the record to show that this application was ever
formally rejected or that Wilson was ever notified of its rejection and
his right of appeal. The only notation on said application is the date
of receipt. The local attorney for Wilson, N. B. Wharton, says in his
answer to the appeal of (Jalkins and Ross from the decision of the
register and receiver:

Plaintiff's application to enter the land, filed February 23, 1891, was erroneously
rejected by the register and receiver and he was not advised at that time that be had
a right to appealfrom said rejection to the Commissioner of the General Land Office,
but on the other hand he was advised that he had thirty days in which to ask for a
hearing. He took the latter course and applied for a hearing to determine his rights
in the matter.

In the case of Owens v. Gauger (18 L. D., 6), it was held that failure
to appeal from the rejection of an application to enter does not defeat
the right of the applicant, where he is not given the requisite notice in
writing of the adverse action and of his right of appeal therefrom.

The fact, then, that Wilson followed the erroneous advice of the local-
officers and filed affidavits of contest against the declaratory state-
ments of Calkins and Ross, instead of appealing from the rejection of
his application to enter, cannot defeat his rights under his application,
as he was never properly notified of the rejection of said application
and of his right of appeal.

This view of the case renders it unnecessary to consider the effect of
a contest against a soldier's declaratory statement.

The motion for review is denied.

TTtLE LAC ITDIAN LANDS-PRE-EMTPTION CLAIMj.

SMITH v. LOCHREN.

A pre-emption filing for Mille Lao lands, authorized by the rulings in force at the time
of its allowance, is within the spirit and intent of the second proviso to section
6, act of January 14, 1889, and is accordingly protected thereby, if subsisting at
the date of said act.

Under a filing of such character, however, wherein the right to make final proof is
suspended by the provisions of the act of July 4, 1884, it is incumbent upon the
pre-emptor, during such period of suspension, to maintain his possessory right
by such acts as will negative an inference of abandonment, where the rights of
an intervening adverse claimant are involved.

Secretary Smith to the Commissioner of the General Land Office, MAay
14, 1896. (0. J. W.)

On January 9, 1884, James Lochren made declaratory statement filing
No. 1966, for SE. - SW 1, W. SE i and SE. SE. jSec. 18, T. 42 N.,
R. 25 W., 4th p. m., Minnesota, alleging settlement DecemberlO, 1883.

On February 9, 1891, Frank M. Smith filed homestead entry No.
3970, which conflicted with Lochren's filing as to the NW. 4 of SE. .

On November 3, 1891, Nils J. Johnson filed homestead entry No.
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4094, which included the remainder of Lochren's filing not covered by
Smith's entry. Lochren gave notice of his intention to make final proof
April 23, 1891, on which date Smith protested against said final proof
on the ground that Lochren's pre-emption had expired.

A hearing was thereupon had, and, on December 29, 1893, the local
officers rendered their decision rejecting Lochren's claim. From this
decision Lochren appealed to your office upon various grounds in said
appeal specified, and on November 8th, 1894, your office considered
said case and reached the same general conclusion as that arrived at
by the local officers, although based on a different line of reasoning.

Oii January 5, 1895, Lochren filed his appeal from your office deci-
sion, in which is specified various errors of law. It is alleged (1) that
your office erred in holding that the at of Jnly 4, 1884, was simply
declaratory of a pre-existing right in the Indians and that the lands
were in a state of reservation and not subject to entry or disposal prior
to the passage of that act, and (2) that it was error to hold that the
land in question was not subject to disposal at the time of Loehren's
filing; (3) that it was error to hold that the act of January 14, 1889,
annulled all rights under pre-emption filings within the limits of the
Mille Lac reservation; (4) that it was error to hold that the proviso to
the act of January 14, 1889, does not save rights acquired under a
preemption filing and applies only to cases where final proof had
been previously made; (5) in holding that no entry of said lands could
be made except between the dates specified in the joint resolution
approved December 19, 1893; (6) in holding that the attempt of Lochren
to make entry and proof in 1891, was not equivalent to an entry in the
meaning of the resolution; (7) error in holding that the proviso in the
act of July 4, 1884 (23 Stat., 89), applied to the land in controversy.

The last named contention will be first disposed of, since, if the said
proviso does not apply, the case will be greatly simplified.

The contention of appellant is that the language of the proviso refers
to land in an entirely different locality. This question, however, is not
an open one here. In the case of Robert Lowe (5 L. D., 541), this pro-
viso was construed and that construction leaves the land in question
with the body of land intended to be affected by the act. The effect
of this legislation upon Lochren's filing is quite another question. The
filing was made prior to the date of the act which only undertook to
suspend and arrest all further proceedings to acquire title to any of
these lands until further legislation should be had, and this further
legislation was had when the act of January 14,1889 (25 Stat., 642-645),
became operative.

The act of July 4, 1884, was the result of a doubt, as to whether the
lands covered by the various treaties with the Mille Lac Indians could,
under said treaties, be regarded as a part of the public domain and
open to settlement. Its purpose seems to have been to arrest all further
attempts at settlement upon them, until this doubt was removed. The
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treaties of March 11, 1863 (12 Stat., 1249), and of May 7, 1864 (13 Stat.,
695) were those under which the title of the government was acquired
and each of said treaties contained this provision: that, owing to the
heretofore "good conduct of the Mille Lac Indians, they shall not be
compelled to remove so long as they shall not in any vay interfere with,
or in any manner molest, the persons or property of the whites."

This treaty stipulation therefore, was of force when Lochren's filing
was allowed and if it was a void filing it must have been for this
reason. It seems, however, from the before cited act of January 14,
18897 that while Congress recognized the existence of an unextinguished
interest in the lands remaining in the Indians under these treaties, it
also recognized the existence of valid pre-emption and homestead entries
made while this interest survived.

So it seems to me that Lochren's filing cannot properly be held void
because of these treaty stipllationis, but having been allowed by the
government, is to be treated as valid. The real question then as to the
validity of this filing is: Does it come within the proviso of said act of
January 14, 1889, which provides-

That nothing in this act shall be held to authorize the sale or other disposal under
its provision of any tract upon which there is a subsisting valid pre-emptio or
homestead entry, but any such entry shall be proceeded with under the regulations
and decisions in force at the date of its allowance, and if found regular and valid,
patents shall issue thereon.

Lochren's filing was allowed, and it seems to have been authorized
by the decisions of force at the time of its allowance.

In a technical sense, a pre-emption filing is not an entry, but I am of
the opinion that a valid pre-emption filing comes within the spirit and.
meaning of said proviso, if subsisting at the date of the act.

Lochreu had then a valid pre-e1nptionfiling of record prior to and at
the date of the passage of the act of July 4, 1884.

The proof, I think, shows that he maintained residence upon the land
and continued to make improvements upon it from January, 1884, to
August, 18S4, which would have entitled him to submit final proof and
obtain final certificate but for the passage of said act of July 4, 1884.
This act having suspended his right to make final proof, or paymentj
the question arises, what were his legal obligations as to continued
residence upon the land during the period of suspension?

In the case of Hudson v. Docking (4 L. D., 333), it was held that
meager observance of the requirements of the pre-emption law pending
a prolonged suspension of the township plat would be excused, where
good faith was shown in the maintenance of possession during such
period.

In case of Albert H. Hooper ex parte (12 L. D., 633) it was held that
after due compliance with the law as to five years' residence and culti-
vation, his subsequent temporary absence would not affect his rights.
It would seem, therefore, that one occupying the status which Lochren
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did towards this land, would be bound to do enough towards the per-
petnation and protection of his possession to negative the inference of
the abandonment of his claim, where the rights of an intervenor are in
question. He seems to have made occasional repairs and tried to keep
up his settlement until May, 1S87, at which time he visited it and
found his house so wrecked that he says of it: "The condition in
which I found my house, completely discouraged me from making any
further attempts to keep my house in repair until the land should be
again opened for settlement." From that time until he returned to it
February 16, 1891, it was permitted to decay and present the appear-
ance of an abandoned claim and it was during this time and seven
days before Lochren's return and re-occupancy, that Smith made his
entry for a part of the land covered by Lochren's filing. As between
Smith and Lochren, as to that part of the land claimed by Smith,
ILochren must be held to have abandoned it. He proceeded, however,
to rebuild his house (the exact location of which is not disclosed by the
record) and to re-open his clearing, and afterwards, and while he was
so in possession, Johnson made his homestead entry for the remainder
of the land not covered by Smith's entry.

Johnson, as far as the record discloses, made his entry after Lochren
had cured or was engaged in curing his default, and while Lochren's
filing was still intact, and he thereby acquired no right except as
subject to Lchren's prior rights. Johnson, it seems, did not protest
against Locbren's final proof. It is directed that a hearing be had and
that Johnson be required to show cause why his homestead entry No.
4094 should not be canceled and Lochren be allowed to perfect his final
proof for the land covered by it.

Your office decision is accordingly so modified.

HOMESTEAD CONTEST-NOTICE-CONTESTANT.

MARSi V. HUGHES.

The fact that the claimant is residing on the land at the time when the notice of
contest is legally served, will not defiat a contest charging abandonment, if it
appears that the claimant's action i returning to the land is induced by actual
knowledge of the impending suit, with no previous intent to comply with the
law in good taith.

A tenant at will of a homesteader is not, by reason of such relation to the entryman,
precluded from contesting his entry.

Secretary Smith to the Commissioner of the General Land Office, M/ay
(J. I. H.) 14, 1896. (C. W. P.)

I have considered the case of Wilbert H. Marsh against Francis
Hughes, as presented by the appeal of the former from the decision of
your office of January 23, 1895, dismissing his contest of the latter's
homestead entry, No. 3370, made April 18, 1892, of the NW. I of Sec.
34, T. 9 N., R. 4 E., Oklahoma land district, Oklahoma Territory.
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The record shows that said Marsh filed his affidavit of contest
against said entry on April 8, 1893, charging abandonment, change of
residence and failure to settle on and cultivate the lan(l entered; that
on October 18, 1893, a notice of hearing was issued by the local officers,
but was not served by the contestant; that another notice was issued
on ovember 27, 1893, for a hearing on January 16, 1894; that service
of said notice was made on December 17, 1893, which was Sunday and
on that account was set aside by the local officers, and notice issued
for a hearing on February 26, 1894, at which time the parties appeared
and a hearing was duly had. The local officers held that the entry-
man had cured his laches prior to the service of the notice of contest,
and hence the allegations of the contestant that the claimant had
abandoned his claim or failed to establish his residence thereon was
not trte at the time of service of notice, and they dismissed the
contest.

The contestant appealed, and your office affirmed the judgment of
the local officers; but upon the ground that the contestant being ten-
ant at will of the entryman, " could not be heard to charge his landlord
with abandonment of the land." The contestant has appealed to the
Department.

Without reviewing the evidence in detail, it is sufficient to say that
I agree with your office decision that it shows an entire lack of' good
faith on the part of the entryman and fully supports the allegations of
contest.

But it is contended on the part of the entryman that his failure to
comply with the law (if it exist) was cured prior to the service of notice;
and this plea was accepted by the local officers.

It is well settled, that compliance with the law, after affidavit of con-
test is filed and before notice of contest is issued, will cure a prior
default and defeat the contest. But

evidence of compliance with the law after the filing of the affidavit and before the
service of legal notice, should be considered with reference to the question whether
the claimant in fact had or had not knowledge of the filing of the contest, and
in the former event, whether his subsequent compliance with the law was because
of such knowledge and with a view of defeating the contest, and with no previous
intent to comply with the law in good faith, or was uninfluenced by such knowledge
and bona fidee in pursuance of an original purpose to fulfil the law. In the former
case, the evidence would be entitled to little or no weight, and in the latter, to as
much as if no affidavit had been filed. The fact of compliance with the law after
affidavit and before legal notice, merely goes to theweiglht and notthe admissibility
of the testimony, . and good faith is always an iLportant, if not a controlling
element. Scott n. King, 9 L. D., 299. And see Ashwell . Honey, 13 L. D., 121 and
cases cited.

In the case at bar, while the evidence shows that the entryman was
residing on the lands when the notice of contest was served upon him
ol January 16, 1894, it is admitted by the entrymnan that the postmaster
at Krebs, Indian Territory, about the latter part of October, 8 9 3 ;
offered to serve notice of the contest on him, and that he refused to
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accept service, saying, "that is all right, let the government settle it."
And you say in your office decision, that considering the entryman's
absence from the land for nearly fourteen months,- his refusal to permit
service upon him of the notice, and the fact that he has made no addi-
tional improvement and has done no work on the land since his return
to it, leads you to the conclusion " that his laches were cured because
of his knowledge of the pending contest." I concur in this opinion
and think that the-entryman has not shown a bona fide intent to cure
his default.

But, after deciding that the charges in the affidavit of contest are
supported by the evidence, your office dismissed the contest on the
ground that the contestant was tenant at will of the entryman and
consequently could not initiate a contest. For this you cite no
authority and none can be found.

Admitting that the contestant was tenant at will of the entryinan,
which is disputed, that would not prevent him from bringing a con-
test against the entry. It has been repeatedly held by the Depart-
ment that any person may contest a homestead entry. In Mitchell v.
Salen, 16 L. D., 403, it was held that a minor was not disqualified
as a contestant, and in Spitz v. Rodey, 17 L. D., 503, that an alien
was competent to initiate a contest.

For these reasons, your office decision is reversed and you are
directed to cause said entry to be canceled.

ACCOUNTS-SECTION 8, ACT OF JULY 81, 1894.

GILBERT M. WARD.

By the provisions of section 8,. act of July 31, 1894, the acceptance of payment,
under settlement of an account by an auditor without the suspension of any
item therein, precludes the revision of the same.

Secretary Smith to the Commissioner of the General Land Office, May
14, 1896. (W. M. B.)

I have considered the appeal by Gilbert M. Ward from your office
decisions of January 30, and March 27, 1895, wherein the two accounts
presented by the said Ward, the one for surveys executed by him in 'I.
13 N., R. 6 W., the other for surveys T. 21 N., R. 9 W., State of Wash-
ington, under contract No. 341, executed June 10, 1890, aggregating
$1,942.38, were adjusted and reduced by your office to the sum of
$1,644.84 and so audited and certified for payment by the Auditor for
the Department of the Interior; draft being issued for said amount of
$1,644.84 on March 12, 1895, in favor of Ward, by the Treasury Depart-
ment; it appearing that the same was paid on the 25th of said month
and year.
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Respecting the accounts as presented and adjusted the following is a
correct statement:
Accounts, as presented, for surveys in-

T. 13 N., R. 6 MT- _-_-___-_,-,- $1,082.83

T. 21 N., R. 9 W- . 859.55
-_ $1,942. 38

Accounts, as adjusted, for surveys in-
T. 13 N., R. 6 W .1. ............. .. ..... 1,082.83
T. 21 N., R. 9 W- . 562. 01

1, 644.841

Balance c(laimed by deputy - . 297.54

In adjusting these accounts the reduction of $297.54 made in the one
for surveys in T. 21 N., R. 9 W., which is now claimed by the contract-
ing deputy, was made without changing or suspending any item of
mileage in the lines run. and marked by the deputy, the said reduction
being made by allowing the mileage claimed by the deputy, but dis-
allowing the maximum rate charged for the subdivisional lines in T. 21
N., B. 9 W., and allowing in lieu thereof for said lines the minimum
rates. Sch adjustment, it appears, was made upon a classification
of the said lines in accordance with the intrinsic evidence furnished by
the field notes sworn to and returned by deputy Ward.

Germain to the question of further consideration or revision of these
accounts-which have been audited and settled in fill], as audited,
without suspending any item in the accounts submitted-is the inhibi-
tory provision of the act of July 31, 1894 (28 Stat., 208, Sec. 8, par. 3),
in words following:

Any person accepting payment under a settlement by an auditor shall be thereby
precluded from obtaining a revision of such settlement as to any items upon which
payment is accepted: but nothing in this act shall prevent an auditor from sus-
pending items in an account in order to obtain further evidence o explanations
necessary to their settlement.

Appellant having accepted payment upon the settlement made, and
said settlement having been made, as stated above, without the sus-
pension of any item in the said accounts, appellant cannot obtain a
revision of the samne, and the action of your office i adjusting these
accounts is therefore hereby affirmed.

The disposition of this matter under provision of the act of July 31,
1894, as herein expressed, makes it unnecessary to consider or pass
upon the question raised in the appeal with respect to the character of
land over which the lines of survey passed.
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IIOMIESTEA-D-CHANGE OF ENTRY-INTERVENING RIGHT.

CAWOOD v. DMAS.

The right to a change of entry from one tract to another cannot be allowed in the
presence of an intervening adverse right, even though the applicant may have
been the prior settler on the tract thus applied for.

Secretary Smith to the Cornmissioner of the General Land Office, May
(J. I. H.) 14, 1896. (G. C. R.)

The case of Leander C. Cawood v. Mathes Dumas, involving the
latter's homestead entry, made September 28, 1891, for the NE. -1 (not
SW. 4, as you have it,) of Sec. 22, T. 15 N., R. 1 E., Guthrie, Oklahoma,
is before me on the appeal of Dumas from your office decision of Jan-
uary 10, 1895, holding his entry for cancellation and allowing Cawood
to amend his entry so as to include said tract.

Qn September 25, 1891, Leander C. Cawood made homestead entry
for the NE. J of See. 15 (not Sec. 16), T. 15 N., R. 1 E., same district;
this tract lies one mile north of the tract subsequently entered by
Dumas, and Cawood applied to amend his entry for the tract last
described to that embraced in the entry made by Dumas.

On October 12, 1891, C awood filed his application in the local office
to amend his entry i the particular above described, alleging that he
had settled on the tract on the afternoon of April 22, 1891. (day of
opening), with the intention of making the same his home, etc. The
register and receiver recommended that a hearing be ordered. Your
office, on July 30, 1892, found that Cawood
satisfactorily shows that a mistake was made through no fault of his in attempt-
ing to describe the land claimed by virtue of settlement, made September 22,
1891. As Mr. Dumas does not allege prior settlement in his homestead entry, you
will call upon hi to show cause within thirty days why his entry No. 8203 (describ-
ing the land), made September 28, 1891, should not be canceled and Mr. Cawood
allowed to amend his entry No. 7949 to said tract.

In pursuance of said instructions a hearing was bad; the issue upon
which evidence was taken weas as to which of, the two, Dumas or
Cawooil, first settled upon the land. Both swore that they settled on
the land on the afternoon of April 22, 1891; that each proceeded with
all possible haste to the land from a point about three and a half miles
west of the same; that although each was over nearly all parts of the
land that afternoon, and each made settlement and improvements
capable of being readily observed, yet neither one saw the other; both
of them introduced witnesses, substantially corroborating their state-
ments, and none of the witnesses ol either side knew of any settlement
or saw any improvements, except those made by the one fbhm
they respectively testified. Dumas and his witnesses are quite certain
that no one settled on the land that afternoon except Dumas himself;
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and Cawood and his witnesses gi e like testimony as to Cawood's sole
proprietorship.

Dumas, aged sixty-four years, and somewhat handicapped with lg-
gage, went from the border lined the full distance of nearly four miles,
to the land on foot; while Cawood traveled about the same distance in
a wagon drawn by horses. Since each is alleged to have started at the
same time, the local officers found that Cawood, with his team, traveled
faster than Dumas on foot, and consequently reached the land first,
and was thus the prior settler.

Upon this finding the register and receiver recommended that Cawood
be permitted to amend his entry to cover the tract, and that Dumas's
entry thereof be canceled. The decision appealed from sustained that
finding, and from it deduces the conclusion that Cawood should be
allowed to amend his entry.

Both Dumas and Cawood appe ar to have resided on the land to date
of hearing. Assumig that the facts are correctly given by your office
and the local office, do these facts justify the judgment appealed from ?
I think not.

Section 2372 of the Revised Statutes provides that in case of an entry
of a tract of land not intended to be entered, the purchaser of the land
or his legal representative may upon proper showing, supported by cor-
roborating testimony, be allowed to make entry of the tract originally
intended to be taken; but in all such cases it must be showIm by the
testimony of the applicant himself, " with such additional evidence as
can be procured," how the mistake occurred, and that every reasonable
precaution and exertion had been used to avoid the error, and this
showing must be satisfactory to your office; and if the tract be then
"unsold," the change may be made, and "if sold, to any other tract
liable to entry," but in no case "shall anything herein contained affect
the right of third persons."

In case of a bona fide mistake mnade by one exercising ordinary care
and prudence, and in the absence of an intervening adverse right, the
land intended to be secured by the claimant may be substituted for the
tract mistakenly tiled upon or entered. Cowen v. Asher, 6 L. D., 785;
A. J. Slootskey, idein, 505.

In the case of Noyes v. Beebe, 16 L. D., 313, it was held that a channe
of entry from one tract to another

can not be illowed when thie lands desired have been filed lpOD or entered by another
party before the application to chauge is made. It is only in the absence of inter-
Vening adverse rights that the lands intended to be taken may be substituted for
those mistakenly filed upon or entered.

When on September 28, 1891, Damas entered the land, the records
not only showed the same subject to entry, but they also showed that
Cawood had entered another tract three days before. Cawood may
have preceded Dumas to the land and settled first, hut he did not fol-
low up his settlement with an entry, but entered another tract. le
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may have made an honest mistake when he afterwards went to make
entry, but unfortunately it was his own mistake, and he alone must.
suffer the consequences. Neither the statute quoted nor the decisions,
of this Department will permit him to amend his entry, when to do so,
the land in question would be taken from another whose entry was.
subsequently made, and that, too, when the records showed the appli-
cant had entered another and different tract.

The decision appealed from is reversed. Dumas's entry will remain
intact, subject to compliance with law.

FRED G. WAGNER.

Motion for review of departmental decision of December 28,1895,
21 L. D., 556, denied by Secretary Smith, May 14, 1896.

RAILROAD LANDS-SECTION 5, ACT Or MARCH 3, 1887.

GASPER ET AL. V. ST. LouIS RIVER WATER POWER CO.

The purchase by a corporation of railroad lands to which the title fails brings such
corporation within the remedial provisions of section 5, act of March 3, 1887.

The provisions of said section were intended to protect those who had purchased
lands under a belief that the title under the railroad grant was good, and are
alike applicable to lands within the primary and indemnity limits.

The second proviso in said section applies only to lands, which at the date of the
act had been settled pon after December 1, 1882, by persons claiming in good
faith, in ignorance of the rights or equities of others.

Secretary Smith to the Commissioner of the General Land Office, 3lay
14, 1896. (A. Fli.

The record in this cause shows that on February 13, 1891, the St..
Louis River Water Power Company applied to make entry of lots 1, 2,
3, and 4, of See. 7, T. 48, R. 15 W., Ashland, Wisconsin, under the 5th
section of the act of March 3, 1887, and gave due notice of its inten-
tion to submit proof on March 30, 1891, in support of its application
On the day appointed proof was submitted by the company, and
William Ray Durfee, Charles Gasper~ and Richard Latta appeared and
protested against the allowance of the company's application.

The local office, however, approved the proof submitted and recom--
mended that the applicant be allowed-to purchase and receive patents
From this Gasper and Latta appealed.

On February 13, 1893, your office considering this appeal affirmed
the action of the local office, and decided that the company should be-
allowed to make entry of said tracts. From this the protestant Latta,
appealed to this Department.
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The record shows that the land involved in this controversy lies out-
side of the ten mile limits of the grant to what afterwards became the
Chicago, St. Paul, Minneapolis and Omaha Railroad Company, but
within the limits of the fifteen mile indemnity withdrawal. That on
August 15, 1S84, the same was purchased by Jay Cooke, of Philadelphia,
Pennsylvania, from said railroad company. That by deed, dated Feb-
xuary 20,1890, said Cooke conveyed to said St. Louis Water Power
Company the land in controversy. The proof made by the Water
Power Company disclosed the fact that said Cooke made said purchase
-for said company, and not in his own individual behalf.

In assigning errors the appellant contends that your office erred in
holding that a corporation is a person qualified to purchase under said
act of March 3, 1887; in concluding that surplus indemnity lands are
or can be excepted from the operation of the grant; in concluding that
one who enters upon lands as a settler subsequent to March 3, 1887,
and prior to the application to purchase under section 5 of said act, is
not protected by the second proviso of said section 5; in holding that
the settlers had no standing before the Department, and in not holding
that the land is subject to settlement and entry at the time the prot-
estants went upon the same.

It has long been established both in this country and in England that
.a remedial statute will be so construed that those who are within the
mischief shall be considered entitled to the remedy, though not men-
tioned in the law. In other words, that the remedy of a statute must
by construction be extended to all that appear by the conditions to be
aggrieved.

In the case under consideration it is admitted that the purchase from
the railroad company by. Jay Cooke was in reality the purchase by the
corporation. The purchase by this corporation of these lands sold to
it through Cooke by the railroad company as part of the latter's grant
places the Water Power Company within the mischief contemplated by
the 5th section of the act of 1887; hence, it is entitled to the remedy
given by the act, without regard to whether it be expressly named in
said act or not. See Telford et al. v. Keystone Lutnber Company, on
review (19 L. D, 141).

The fifth section of the act of March 3, 1887, being remedial in its
-character, was intended to protect those who had purchased lands
under a belief that the vendor had good title to the same. It has been
held by this Department that the statute referred to related to any and
all lands, whether within the primary or indemnity limits, which the
railroad company had sold, representing them to be part of its grant.

The second proviso in section 5 act of March 3, 1887, applies only to
the case of lands, which at the date of the passage of the act had been
-settled upon after December 1, 1882, by parties claiming in good faith
a right to enter the same under the settlement laws,in ignorance of the
rights or equities of others in the premises. (11 L. D., 607.)
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As the said protestant did not settle upon the laud prior to March 3,
1887, he is not protected by the proviso and is entitled to no considera-
tion by reason thereof.

ID view of what has heretofore been said, your office decree in this
case is affirned, and the applicant will be allowed to make the purchase.

SOLDIERS' IIOMESTEAD-UESIDENCE-EQUITABLE ACTION.

J AM:Es P. ROOT.

A soldier's homestead entry made in good faith without the requisite period of resi-
dence, and i the hands of a bona fide transferee, may be equitably confirmed,
where it appears that the entryman was never definitely notified as to the true
character of the defect in his entry, and failed to secure such information after
due inquiry.

Secretary Smith to te Commissioner of the General Land Office, May
(J. I. H.) 14, 1896. (J. A.}

The land involved herein is the S. - NE. 1, and E. - N W. ol Sec. 7,.
T. 9 N., R. 2 W., M. D. M., Marysville, California, land district.

July 13, 1891; James P. Root made homestead entry for said tract,
under Sec. 2305 R. S., accompanying his application with a certificate
from the Adjutant General of California, showing military service in
the army from November 4,1864, to April 13,1866. The register wrote
the following words across the face of the homestead application:.
"Claims settlement Sept. 1890. Act 8 June, 1872. Service 2 years 5.
mos. 14 days."

April 4, 1893, Root made final proof showing residence on the lanc!
for two years, six months, and twenty-eight days. It will be observed.
that the entryman's military service was for a period of one year five
months, and nine days, and that his terni of residence and military
service combined amount to only four years and seven days, instead of
five years, the required period. The local oicers, however, issued final:
certificate to him under their erroneous calculation as to the term of his.
military service.

Your office on February 13, 1894, advised the local officers, stating
the facts in full and directing them to notify the entryman that he will
be allowed to sbmit supplemental proof, without re-advertising, when
Ie can show such continued residence upon the land, as will with the
time of his residence and military service shown by his proof; amount
to the full period of five years.

The local officers, instead of advising the entryman fully of the con-
tents of said letter, notified him, on March 6, 1894, that your office re-
quires him to make supplemental proof showing continuous residence
on the laud for one year after making final proof.

This notice was very unsatisfactory. The entryman replied under
date of March 12, 1894, stating that the Adjutant General's certificate,
filed with his homestead application, shows his military service to be-
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for two years, five months and fourteen days, and that his final proof
shows residence on the land for two years and seven months, making
the five years of military service and residence required. He therefore
requested to be advised in what respect his final proof is insufficient,
and for what reason he is required to make supplemental proof. On
the same day he wrote a letter to the attorney whom: he had engaged
to attend to the submission of his final proof, informing him of the
notice be had received, and requesting him to investigate the matter
and ascertain if any mistake was made il the final proof. The attorney
took no action in the matter further than to file the letter in the local
office. March 18, 1894, G. W. Scott, the entrymali's transferee, wrote
to the local officers, advising them that Root claims to have served in
the army for two years, five months and fourteen days, as evidenced by
the Adjutant Gelneral's certificate. In said letter Scott requested the
local officers in oot's behalf, to write to Root giving him detailed infor-
mation, showing wherein the final proof is defective. March 26, 1894,
Root again wrote to the local officers, stating that he had filed the Ad-
jutant General's certificate in their office, and requesting its return to
him. April 3, 1894, Scott wrote another letter, informing the local
officers that he had bought the land from Root, that Root lived on the
land only four months after making final proof, and that he claims to
have served in the army for two years, five months and fourteen days.
He therefore requested them to give him explicit information about the
matter. April 22, 1894, Scott transmitted to the local officers a certifi-
cate of the Adjutant General of California, dated April 21, 1894, show-
ing the time of Root's military service to be one year, five months and
mine days. In his accompanying letter Scott stated that Root thought
he had served in the army for two years, because he was enrolled in
1864 and mustered out in 1866.

To the inquiries of Root and of Scott in his behalf, and to the en-
*quiry of Scott in his own behalf, the local officers made no reply. May
18, 1894, the register transmitted the letters written by Root and Scott
to your office, and reported as follows:

In complying with requirements contained in your letter "C" of February 18,

1894, in the matter of "final proof" of James P. Root, I have the honor to report,
that after considerable delay and correspondence I have succeeded in procuring a

copy of the "Honorable Discharge" of said James P. Root, together with some of
the correspondence which I have taken the liberty of transmitting for your further
action in the matter, as it is left in a very unsettled state.

It will be observed that it was not necessary for the local officers to
procure a copy of the honorable discharge (the certificate of the Adju-
tant General of California, filed by Scott); that the same was not pro-
cured through any effort on their part, and that they should have
answered Root's inquiries, instead of transmitting the letters written
by him and Scott to your office.

June 20, 1894, your office directed the local officers to advise the
parties in interest that they will be allowed thirty days from receipt of
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notice within which to show cause why said final homestead entry
should not be canceled for noncompliance with the homestead law as
to residence and cultivation.

December 7th, 1894, the local officers transmitted evidence of service
of notice by mailing -a registered letter to Root, at his last known
address, on October 11, 1894, which letter was returned unclaimed with
the postmaster's endorsement "removed and address unknown." June
19, 1895, your office held the entry for cancellation. February 16,1895,
Scott filed a petition alleging under oath that he purchased the land
from Root on April 17, 1893. He therefore prayed that said decision of
-June 19, 1895, be set aside and that he be allowed to prove that he pur-
*chased the land and that thereupon patent issue to him. In a separate
letter filed on the same day Scott's attorney requested that in case of
denial of the petition the entryman's final proof be referred to the board
of equitable adjudication. May Rth, 1895, your office denied the peti-
tion, and declined to refer the proof to the board of equitable adjudica-
tion on the holding that transferee could acquire no greater rights than
the entryman had. Scott's appeal from said decision brings the case
before me for consideration. It must be presumed that entryman made
his final proof on April 4, 1893, in good faith. In his petition Scott states
that he purchased the land without notice of the defect, April 17, 1893.
From the circumstances in the case it is reasonable to believe that he
purchased the land in good faith. The letters above referred to indi-
cate that the entryman was perplexed by the meager notice to offer
supplemental proof, given by the local officers March 6, 1894.

He earnestly requested to be informed in what particular his final
proof is insufficient, and for what reason he was required to make sup-
plemental proof, and should have been given the desired information.
While it is probable that Scott notified the entryman of the time of his
military service as shown by the certificate he had procured April 21,
1894, from the Adjutant General of California, the presumption does
not warrant the finding that he did notify him. The mere notice to
the entryman to atake supplemental proof showing residence on the
land for one year after making final proof, was not sufficient. There is
nothing in the record to show that he ever found out why he was
required to make supplemental proof I view of that fact your office
erred in requiring him to show cause why his entry should not be
canceled.

It would be improper for the government, after the lapse of three
years from the date of final proof, to undertake to. ascertain the entry-
man's address, and it would be inequitable, in view of the treatment
he has received at the hands of the local officers, to require him at this
late day to make supplemental proof, or submit to the cancellation of
the entry.

The appellant's request that the final proof be submitted to the board
of equitable adjudication is therefore granted.

The decision of your office is accordingly reversed.
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JUDICIAL PROCEEDING-FINDING OF FCT TUDG1MENT.

VIDAL V. BENNIS (ON REVIEW).

A findin of fact in a jlicial proceeding can not be accepted l)y the Department as an
adjudication where such fact does not appear to have been in issue or embracedt
il the judgmnent of the court.

Secretary Smith to the Commissioner of the General Land ffiee, ailoy

14, 1896. (E. 3. R.)

This case involves the S. a of the SE. 4 and the S. - of the SW. i of
Sec. 25, T. 17 S., R. W., Los Anigeles land district, California, and is
before the Department upon motion for review by Margaret Bennis, of
departmental decision of February 10, 1896 (22 L. D., 124), in which,
among other things, it was decided that as between Margaret Benuis
of New York City, New York, and Jane Benuis of California, the
Department would recognize the latter as the true widow of Spiro
Bennis, the deceased entrynan, it having appeared from the record
that Jane Bennis was married to Spiro Bennis, May 31, 1890, and that
she "continued to live with the etryman, Bennis, up to the time of
his death on the 12th day of August, 1892; that prior to 1871, while in
the city of New York, Spifro Bennis was married to Margaret Bennis;
that in that year he removed to California and his wife refused to
accompany him; that he had not seen his former wife for over twenty
years, and at the time of his death had not heard from her for seven-
teen years and believed her to be dead; that this statement was made
by her husband after he had been informed by the attending physician
that lie was about to die, and about twelve hours prior to his death."

In view of the provisions of the California civil code, Section VI.,
which declares a subsequent. marriage to be illegal and void save where
"(1) the former marriage has been annulled or dissolved"; or "(2)
unless such former husband or wife was absent, was not known to such
person to be living for the space of five successive years immediately
preceding such subsequent marriage, or was generally re)uted and was
believed by such person to be dead at the time such subsequent marriage
was contracted; in either of which cases the subsequent marriage is
valid until its nullity is adjudged by a competent tribunal," it was
held that such subsequent marriage would be recognized " until its
nullity is adjudged by a competent tribunal."

The motion for review raises, in effect, two questions: First, that
the judgment heretofore rendered, and which is now about to be
reviewed, was based upon ex parte evidence; that the same should
have been remanded for the taking of testimony in order that the
Department might intelligently pass upon the question of who was
the widow of Spiro Bennis within the meaning of the homestead law;
and, secondly, that the alleged marriage has been annulled by a court
of competent jurisdiction, to wit, the Superior Court in and for San
Diego county.
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This Department is without authority to order a hearing to deter-
mine the question first raised by the movant. Such issues are left for
the courts, where the rights of parties can best be asserted.

In support of the other ground of error raised, a certified copy, of
the judgment of the court is furnished.

IN THE SPERIOR COURT OF THE COUNTY OF SAN DIEGO, STATE O CALIFORNIA.

In the matter of the estate of Spiro Bennis, deceased.

This cause came on regularly for hearing on this 20th day of February, 1895, upon
the petition of Jane Bennis for the probate of the alleged last will and testament of
Spiro Bennis, deceased, and the grounds of opposition to the probate of said " will"
filed by Margaret Bennis and Marto Bennis.

IWm. Humphrey,. Esq., appearing for proponent, Jane Bennis, and Messrs. Sweet,
Sloane and Kirby and J. M. Robinson, Esq., appearing as counsel for contestants
and the court having heard the proofs of the respective parties and considered the
same and the records and papers in the case and the arguments of the respective
attorneys thereon and the cause having been submitted to the court for its decision,
the court now finds the following facts:

I.

That at the time of signing the instrument filed herein by the said proponent Jane
Bennis alleged, in her petition to be the "last will and testament" of Spiro Bennis,
deceased; the said Spiro Bennis was not of sound and disposing mind.

II.

That said alleged will was not signed by any person as a witness at the request of
said Spiro Bennis and that the said Spiro Bennis did not request any person whom-
soever to be a witness of the execution or signing of said instrument by him.

III.

That said Spiro Bennis did not at the time of subscribing his name to said instra-
ment or at any other time publish or declare the instrument to be his last will.

IV.

That said Spiro Bennis never acknowledged the said instrument to be his last
"will" or testament.

V.
That the said petitioner, Jane Bennis, was never the lawful wife of the said Spiro

Bennis.
VI.

That said contestant, Margaret Bennis, and said Spiro Bennis were on the 25th
day of January, 1868, married, and from that time to the death of the said Spiro
Bennis were husband and wife and that she is now the widow of said Spiro'Benhisy
deceased.

From the above facts the Court finds the following conclusions of law:

I.

That the said Spiro Bennis was incompetent to make a will;

II.

That said alleged will was not duly executed and attested.

III: -
That said alleged will was invalid.

10332i-yOL 22- 38
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IV.

That said Spiro Bennis died intestate.
And the court further finds that the aforesaid instrument filed herein and alleged

in said petition to be the last will of Spiro Bennis, deceased, be not admitted to pro-
bate, and that the probate thereof be and the same is refused and denied, and the
contestants Margaret Bennis and Marco Benuis, are entitled to have and recover of
and from the said Jane Bennis the sum of their costs in said action.

The issue joined here was whether a certain written instrument alleged
to be the will of Spiro Bennis, deceased, was entitled to probate as
;such, and upon this issue thus joined, the court found, among other

sufficient reasons forrejecting it, that the said Spiro Bennis atthetime
-of the making of the alleged will, was not of sound and disposing
mind, which finding was conclusive of the question at issue.

It is true that in the fifth firding of fact by the court, it is found that
Jane Bennis was never the lawful wife of Spiro Beunis, and in the sixth
finding o fact that Margaret Bennis is the widow of the deceased
entryman, but these questions were not before the court, or at least are
not shown to have been by any papers filed with the motion for review.
It was the duty of the petitioner to have shown that these questions

were properly before the court and to have pleaded a special statute,
if any existed, upon which she relied. In thejudgment of the court the
question of who was the legal widow of the entryman was not adjudged.
In the absence, therefore, of such judicial determination, the motion
for review is dismissed, and the former decision of the Department is
adhered to and affirmed.

IOMESTEAD-ADOINING FARM ENTRY-EQUITABLE OWNERSHIP.

: . PEIRCE V. SNOW.

An adjoining farm entry, under section 2289 R. S., may be properly based upon the
equitable ownership of an adjacent tract.

Secretary Snith to the Comnmissioner of tie General Land Office, May
14, 1896. (E. M. R.)

This case involves the E. of the NE. of Sec. 4, T. 33 N., R. 24 W.,
St. Cloud land district, Minnesota.

The record shows that on August 22, 1888, Charles B. Snow made
adjoining farm homestead entry for the above described tract.

July 23, 1894, Edward C. Peirce filed an affidavit of contest alleging
that the entryinan had never settled upon the land and was not the
owner of any adjoining land.

Testimony-having been submitted before a justice of the peace at
Oak Grove, Anoka County, Minnesota, September 15, 1894, and a
hearing having been' had before the local officers September 24, 1894,
on October 4,1.894, they rendered their decision in which they recom-
mended that the entry be canceled, holding that Snow was not the
owner of the land he alleged to own, to wit, the W. i of the NW. t of
Sec. 3, same township and range.
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Upon appeal, your office decision of March 2, 1895, reversed the
action of the local officers.

The evidence shows that one Stowell entered into a contract with the
St. Paul, Minneapolis and Manitoba railway company for the purchase
of the W. of said section, and subsequently in 1887 assigned his
right and title to the defendant, Snow, who went into possession of the
land and who has continuously resided thereon ever since and improved
the said tract, together with the land in controversy, by building a
house, barn and stable upon the land so purchased, and has cultivated
a portion of the adjoining farm.

This entry was made under section 2289 of the Revised Statutes,
which provides in part

And every person owning and residing on land may, under the provisions of this
section, enter other lands lying contiguous to his land, which shall not, with the
land so already owned and occupied, exceed in the aggregate one hundred and sixty
acres.

There is contained in the record the affidavit of certain officers of
the St. Paul, Minneapolis and Manitoba railway company in. which it
is set out that the W. t of NW. I of section 3, was owned by the rail-
way company on April 19, 1883; that on that day the company sold
the SW. N SW. , Sec. 3, to James HI. Stowell; that on June 3, 1884,
the NW. 1 of the NW. i of Sec. 3, was also sold to Stowell, who, on
January 22, 1887, assigned both contracts to purchase to the defendants
herein and that on March 11, 1893, Snow having made default in pay-
ments, the contracts were canceled by the railway company.

This testimony was objected to at the time, as incompetent and
irrelevant. The evidence is ex parte, the testimony of the affiants was
not taken, and it is not the best evidence of the facts it seeks to
establish.

There is no question about the residence of the defendant upon the
land he claims to own, nor is there any dispute about his cultivation
and improvement of the tract covered by his adjoining homestead
entry. The only question is that of ownership under section 2289 of
the Revised Statutes.

The evidence in this case-as distinguished from the testimony-is
not of the most satisfactory or conclusive nature.

In Carnes v. Smith (10 IL. D., 100), it was held inter alia, (syllabus)-
An adjoining farm entry under section 2289 R. S., may be properly based upon the

equitable ownership of an adjacent tract; and residence on such -tract, for the
period of five years after such entry, warrants the submission of final proof.

And in Leitch v. Moen (18 IL. D., 397), in speaking of a similar ques-
tion, it was held, (syllabus)-

A fraudulent deed purporting to convey a tract from the homesteader to his son,
will not operate to relieve the entrynan from the statutory disqualification imposed
upon persons that own more than one hundred and sixty acres of land. I 

Such disqualification also extends to one who holds lands under a contract of pur-
chase though the payments thereunder have not been completed.
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Reasoning from analogy, that case becomes conclusive of the one at
bar. Snow was in possession under contract with the railroad company
to purchase. Suppose he ad failed to make the payments agreed
upon, in view of his peaceable and uninterrupted possession, it would
seem that the equitable title remained in him, and would so remain
until otherwise determined by a court of competent jurisdiction.
However that may be, the burden of proof rested upon the contestant
in this case, and he has failed to produce competent testimony to sub-
stantiate the truth of his allegations. The defendant made out a
.prima facie showing of ownership, which has not been overcome.

Judgment affirmed.

SURVEYED LANDS-ABANDONED MILITARY RESERVATION.

WILLIAM COPPINGER ET AL.

In the case of a military reservation established on surveyed land, where the out-
boundaries do not coincide with the lines of the public survey, and the fractional
portions of the sections lying outside of the reservation are thereafter-surveyed
and lotted, the complements of said sections within the reservation, on the sub-
sequent abandonment thereof, remain within the category of surveyed lands,
as shown by the two plats of survey which should be taken together and treated
as the single official plat.

Secretary Smith to the Commissioner of the General Land e, fay
(J. I. II.) 14, 1896. (E. B., Jr.)

I have considered the consolidated cases of William Coppinger and
Elihn Coppinger, each, against the United States, on appeal from your
office decision of June 1, 1895, affirming the rejections, by the local
office at Durango, Colorado, of their coal declaratory statements,
offered March 4, 1895; that of the former being for

all that part of the W. SE. Sec. 12, and that part of SW. 4- Sec. 13, lying within
the boundaries of the late Fort Lewis military reservation, and the NW. NE. -
and NE. NW. Sec. 13, in township 85 N., range 11 W., of the New Mexico P. M.,

and- of the latter

for the NE. SW. , SE. NW. , and all that part of NW. SW. 1-, and all that
part of W. ; NW. of Sec. 12, lying within the boundaries of the late Fort Lewis
military reservation

said township and range.
The local office rejected these coal filings on the same day they were

offered on the same grounds in each case, to wit: that

the land described is not open to entry under the coal land laws being a part of the
Fort Lewis military reservation established by executive order January 27, 18823
and now subject to disposal only under act of July 5, 1884, for abandoned military
reservations, and the Heon. Secretary of the nterior has not yet arranged for dis-
posal thereof under said act of Congress; nd also there being no triplicate plat of
said land on file in this (local) office describing land as in declaration.



DECISIONS RELATING TO THE PUBLIC LANDS. 597

On' appeal your said office decision properly held that the lands
included within the boundaries of what was formerly the said reserva-
tion (except as to certain sections therein not involved in this case)
having been restored to the public domain, and to the jurisdiction of
this Department, by executive order of February 12, 1895, under the
act of July 5. 1884 (23 Stat., 103), the coal lands therein were not sub-
ject to disposal under said act, but under the law relating to coal lands
(Sections 2347 to 2352, inclusive, Revised Statutes), and that the first
ground of the local officers' decision was therefore error. Your said
office decision also properly held that the act of August 23, 1894 (28
Stat., 491), did not apply to these cases. The affirmanhe by your office
of the rejections of said filings by the local office is on the ground that
declaratory statements under the coal land law must'be for surveyed'
lands only, and that the land filed pon being unsurveyed and unsub-
divided public land at the date the filings were offered, was, therefore,
not sulbject to appropriation thereunder.

What has already been said by me herein disposes of the appeals in
these cases, except as to the contention therein that your office erred
'in holding that the land was unsurveyed and unsubdivided, and hence
not subject to appropriation as coal land. The records of your office
show that said land is all within sections 12 and 13, T. 25 N., R. 11 W.,
Colorado, and was formerly part of said reservation, established as
aforesaid; that the public surveys were extended over this entire town-
ship in 1880, and that the township plat thereof was filed in the proper
local office July 13, 1880; and that the boundaries of said reservation
within said township not conforming to the subdivisional lines of the
public survey thereof, and thus including within such boundaries por-
tions only, of certain quarter sections, among which were portions of
quarter sections of said sections 12 and 13, the outboundaries of said
reservation within said township were surveyed, and the township
plat thereof was filed in the local office April 24, 1884.

This survey and plat thereof were made to facilitate the appropria-
tion and entry of the public lands in said township on the outer bor-
ders of said reservation, only. All of the portions of quarter sections
above mentioned lying outside of the reservation were lotted and prop-
erly numbered, and their respective acreages determined. The corre-
spouding portions within the reservation, as indeed is true of all the
remaining legal subdivisions of the township within the reservation,
were not shown on this plat, it being unnecessary to show them for
the obvious reason that the establishment of the reservation withdrew
all the land therein from the jurisdiction of the Land Department, and
hence from appropriation and entry under the public land laws.

These said corresponding portions, though not then lotted, needed
no additional survey to determine their position, boundaries, or acre-
age. They were the complements of the parts of the quarter sections
lying outside the reservation, and the survey of the latter made any
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further survey within the reservation lines unnecessary. The original
survey and subclivisional lines of the township within the abandoned
reservation were intact when said filings were offered, not having been
affected in any way by the establishment of the reservation or the
said survey of the outboundaries thereof. The township within the
abandoned reservation was all surveyed land, and hence regarded
as legally subdivided at that time in contemplation of law. The plat
of the original survey and the plat of the said survey of the reserva-
tion outboundaries, both on file in the local office when said filings
were offered, were to be taken together, and, thus taken, constituted,
as it were, the single official plat of the township.

It was error to determine the status of the land, or any part thereof,
covered by said filings, relative to its classification as surveyed or
mnsurveyed, or subdivided or unsubdivided, as your office has done,
according to the showing of the second of the said plats, alone. The
descriptions hereinbefore quoted from said filings, both as to the parts
of the quarter sections, and as to the full quarter quarter sections
therein indicated, must be regarded, in view of the record herein, and
for purposes of said filings, as legal subdivisions within the meaning of
the law. They were correctly taken from official plats, located the land
by fixed and definite boundary lines of the public survey, and indicated
the acreage sought to be taken under each filing,-102.08 acres in the
first and 114.08 in the second.

Since your office decision still another plat of the township has been
filed in the local office (July 23, 1895), on which the parts of certain
quarter sections above mentioned, within the lines of said reservation,
are shown divided into lots; and on August 2, following, William
Coppinger and Elihu Coppinger, each, offered amended filings for the
same ground embraced in their original filings, respectively but describ-
ing it, in each instance, according to the subdivisions shown on this
latest plat.

So much of your office decision as affirms the rejection of said filings
is accordingly reversed. You will direct the local officers to file the
original declaratory statements of these parties as of the date when
they were offered, and to allow the amendments thereof above indicated.
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DESERT LAND FINAL PROOF-PROTEST.

DuiNP:IY v. FLOWERS.

A protest against the allowance of desert land final proof, on the ground of the fail-
ure of the entryman to secure a water supply and effect reclamation, must be
dismissed, if on the day advertised he does not submit final proof, and further
time therefor exists under the statute.

Secretary Smith to the Commissioner of the General Land Office, ilfay

14, 1896. (W. F. M.)

On June 11, 1892, Howard D. Flowers made desert land entry of lots
3 and 4, the S. - of the NW. and the SW. i of section 2, township 1
N., range 3 E., within the land district of Bozeman, Montana, and on
November 9, 1893, he made publication of his intention to make final
proof on December 18, following. On the last named date Thomas E.
Dunphy filed a protest alleging, in substance, failure to make the
required expenditure on the land, that a contract was made, before
entry, to convey the land, that the entry was made for the benefit of
certain other persons named, and failure to acquire the necessary water
rights.

Flowers did not offer his final proof on the advertised date for the
reason,-as stated by him in his testimony, that he did not have the
money to make the required payments. A hearing was held, however,
on the issues raised by the protest, and the register and receiver dis-
missed it and recommended that the entry renain intact. This decision
was affirmed by your office and the case is now here on frther appeal.

The entryman has until Jne 11, 1897, to make his final proof. 28
Stat., 226. Since he has not offered his final proof, all charges as to
failure in the respect of reclamation and securing water rights and
supply, must fall. This is the practice in pre-emption cases, and the
rule is equally aplicable here. IcCracken r. Porter, 3 L. D., 399;
Haley v. Harris, 13 L. D., 136.

As to the remaining allegations, the testimony is conclusive that the
entry was made for the exclusive use and benefit of the entryman and
that sums much in excess of the amount required by law have been
expended on the land.

The decision appealed from is affirmned.

WAGON ROAD GRANT-J)EFINITE LOCATION.

MCDOWELL v. TE DALLES MILITARY WAGON ROAD CO.

The grant to this company by the act of February 25, 1867, is a grant in place, and
the rights of the road thereunder attach on definite location.

Secretary Smith to the Commissioner of the General Eand Offic, -May
20, 1896. (A. E.)

A decision was rendered in the above entitled case by the Depart-
ment on March 7, 1896, in which your office action in holding the entry
of McDowell for can cellation was affirmed.
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The land involved was the NE. 4 of the SE. , Lot S and the SW. of
the SE. 1 of Sec. 31, Tp. 19 S., R. 47 E., Burns, Oregoni.

The entry of McDowell was held for cancellation by your office
-becanse it conflicted with the prior right of the Wagon Road Company
under its grant (14 Stat., 409).

McDowell has now filed i this Department two affidavits to show
that at the date the right of the Wagon Road Company attached the
land was in the possession of a settler, and he requests a hearing on
the question as to whether the laud was or was not excepted from the
operation of the grant by reason of such settlement.

By the grant in question (Febrnary 25, 1867, 14 Stat., 409), Congress
fgranted all the "alternate sections of public lands, designated by odd
numbers, to the extent of three sections in width on each side of said
Toad," except "any and all lands heretofore reserved to the United
States, or otherwise appropriated by act of Congiess or other compe-
tent authority.'?

This grant is clearly a grant in place, and the right of the road
attached on the filing of the mal of definite location, November 1,
1869. In this case it is claimed the settlement. existed at the date of
withdrawal, on December 14, 1871. As this was after the right of the
road attached, it is unnecessary to (letermine whether settlement excepts
the land from the operation of this particular grant or not.

For this reason, such a hearing would avail nothing, and the motion
is denied.

FINAL DECISION--REVIEW-tULE TO SHOW CAUSE.

NORTHERN PACIFIC R. R. CO. V. IROSENCRANCE.

A final decision of the General Land Office should not be reopened by the coulmis-
siouer in an ex parte proceeding, and the udgment therein modified without
prior notice to the adverse party in interest but if sch action is thus taken,
and the party adversely affected thereby is then notified of his right of appeal
therefrom, such notice should be treated as a rule to show cause why the judg-
ment, as modified, should not stand, and his appeal as the answver thereto.

Secretary Smith to te ommissioner of the General Land Office, May
CW. A. L.) 20, 1896. - (J. I.)

This case involves the SE. I of the NE. and lot 4 of section 23, T. 9
N., R. 2S E., containing 62.55 acres of land i Walla Walla land district,
Washington. It is brought before this Department by the appeal of
Benjamin Rosencrance fron your office decision of January 26, 1895,
holding for cancellation his pre- emption cash entry No. 3088 of April 11,
18S5, as to the SE. 4 of the NE. 4 of lot 4 of said section 23. (part of the
land embraced in said entry), upon. the gronnd that said subdivisions
were within the granted limits of the Caseide branch of the Northern
Pacific Railroad Company as authorized by the joint resolution of May
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31, 1870 (16 Statutes, 378), and were vacant and ureserved lands on
June 29, 1883, the date at which the map of definite location of said
Cascade branch was filed in the e'neral Land Office.'

On Octoler 4, 1880, the company filed its map of definite location of its
main line from Wallula to Spokane Falls, opposite the tracts involved
here. And on June 29, 1883, it filed its. map of definite location of its
branch line from Yakima to Ainsworth (a station about telve miles
north of Wallula on the main line), opposite said tracts.

On January 3, 1867, one Stephen D. Martindale made homestead
entry-No. 665 of the SE. of the NE. i, the SW. I of the NE. 4 and
lots 2, 3 and 4 of section 23 aforesaid containing 147.10 acres. Said
entry remained of record until November 2, 1871, when it was canceled.

On January 8, 1872, one William Hatch filed his pre-emption dec]ar-
atory statement for all the tracts aforesaid alleging settlement on
November 2, 1871, the date of the cancellation of Mlartindale's entry.
On June 7. 1872, Hatch transmuted his pre-emption filing into a home-
stead entry No. 90, of the SE. A of the NE. and lot 4 of section 23,
containing 62055 acres; and on the same day one Smith Burnhami made
homestead entry No. 91 of the other tracts embraced in Hatch's filing,
to wit, the SW. of the NT . I and lots 2 and 3 of said section 23,
containing 84.55 acres.

Hatch's entry of the SE. 4 of the NE. 4 and lot 4, remained of record
until November 2, 1882, when it was canceled for abandonment, because
ten years had elapsed after entry-without tender of final proof. And
the Northern Pacific ailroad Company contested Burnham's entry of
the SW. o the NE. I and lots 2 and 3.

On November 21, 1882, your office dismissed the contest, and held
Burnam's entry intat. The company appealed and on Macll 25,1884,
this Department affirmed said decision.

On August 11, 1884, Buruham relinquished his entry, and the same
was canceled. And on the same day, Benjamin Rosencranice filed his
pre-emption declaratory statement No. 5332 for lots 2. 3 and 4 and the
S. - of the NE. of said section 23 (including the 62.55 acres of Hatch
and the 84.55 acres o Burnham), alleging settlement on August 12,
1884. On ApIril .1, 1885, after clue plublicationi, Rosencrai-ce made final
proof and payment, and procured final certificate of entry of the whole
of the tracts aforesaid.

Sometime afterwards (the record before me does not show when or
how), the Northern Pacific Railroad Company contested Rosencrance's
pre-emnption cash entry aforesaid, and claimed all of said tracts under
its grants. On January 21,1893, your office found that all of said tracts
"were covered by existing prima fade valid filings and entries at the
several dates of filing maps, (1) of general route, (2) amended general
route, and (3) definite location, and the withdrawals following, and
were excepted from the operation of the Northern Pacific grants;" and
therefore "held the Rosencrance entry for approval for patenting;"
and rejected the company's claim.
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Notice of said decision was served upon the company. No appeal
was taken. Whereupon, the decision was declared final and the case
was closed, by y6ur office letter " F" of July 7, 1.893, addressed to the
local officers. Your office thus transmitted to Rosencrance the highest
evidence (except probably a patent), that the Executive Department
could furnish, to establish his title and assure his quiet possession of
his property.

Nevertheless, more than a year and a half afterwards, to wit, on
January 26, 1895, your office, without notice to Rosencrance, re-opened
the closed case, and gave the'following reason for doing so.

The attention of the office has been called to the fact, that while the decision as
above was correct as to the main line, part of the land involve l passed to the com-
pany upon definite location o its branch line.

It appears now, that on January 2, 1895, the attorney for the North-
ern Pacifie Railroad Company resident in the city of Washington,
D. C., filed in your office 'a letter, in which after reciting that "On 27
November, 1 S94, your office filed for patent (Division F ") Walla Walla
cash entry No. 3088 of Benjamin Rosencrance for the S. t of the NE. -
and lots 2, 3 and 4 of section 23, T. 9 N., R. 28 S., W. M.", Ihe proceeded
to refer to your office decision of January 21, 1893, and suggested that
your office had not determined the rights of the company under the
grant for its branch line. He then called attention to the fact that in
the interval between the cancellation of Hatch's entry on November 2,
1882, and the filing of Rosencrance's pre-emption declaratory statement
on August 14, 1884, the company on June 29, 1883, filed its map of
definite location of its branch line. And without offering any evidence
or making any statement as to the actual status of the laud during
said interval, he requested your office to re-examine the case, and to
take "immediate action to the extent of suspension of the entry."

Thereupon your office proceeded ex parte to find as a matter of fact,
that on June 29, 1883 (the date of the filing of the map of definite loca-
tion of the Cascade Branch line), "the SE. 1 of the NE. and lot 4
aforesaid were vacant and unreserved." The record did not justify the
finding that said land which had been under cultivation as a farm ever
since, January 3, 1867, the date of Mdartindales entry, was in fact
vacant and unoccupied on June 29, 1883.

Mr. Rosencrance should have been allowed a chance to show cause
why his entry should not be disturbed eighteen months after the case
had been closed. He was entitled to know who it was that called the
attention of your office to the case again, after it had been finally
decided for so long. The first notice that Rosencrance had of this ex
parte proceeding was service of a copy of your office decision holding
his entry for cancellation as to 62.55 acres of land; and informing him
of his right of appeal.

Under the circumstances, this Department is constrained to consider
said notice as a rule to show cause why Rosencrance's entry should
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not be canceled as to 65.55 acres of land; and his appeal and the affi-
davit filed in support of it, as his answer to said rule.

With the appeal are affidavits of Benjamin Rosencrance, the entry-
man, and John W. Ritchie, a neighbor, showing the following facts:

On November 2, 1882 (which was the date of the cancellation of
Hatch's homestead entry of the SE. 4 of the NE. 4 and lot 4 aforesaid),
Rosencrance was, and for some time previous thereto-as early as
April, 1880,-had been, living with his family in a house on said lot, 4,
claiming, holding and using as a farm and place of residence the said
lot, and the contiguous SE. i of the NE. 4 of section 23. That besides
his dwelling house, his improvements on lot 4 consisted of a stock-yard
fenced in about four hundred feet square, with one hundred and fifty
tons of hay therein, and a stable for stock eighteen by three hundred
feet. On the SE. i of the NE. 4, he had four corrals, a stable twenty by
twenty feet, three quarters of a mile of fencing, and ten acres of plowed
land,-the other thirty acres being under cultivation as a meadow.
His garden was on lot 4 near his dwelling house. And the two tracts,
were all under one fence. His improvements were worth at least $1,000.
During the winter of 1882-83 and spring of 1883,-prior to June 29,
1883, the date of filing the map of definite location for the branch
line-he spent four hundred dollars for grubbing on said land. On
December 14, 1382, he offered to file at the Walla Walla land office his
pre-emption declaratory statement for said land, but the same was
rejected by the local officers on the ground of conflict with the grant
to the Northern Pacific Railroad Company. At that time, and until
March 25, 1884, the case of Smith Burnham, (in which the only ques-
tion to be decided was, whether Martindale's homestead entry and
Hatch's pre-emption filing were sufficient to except the tracts of land
covered thereby, from the operation of the company's grants), was
pending on appeal before this Department. Rosencraiice awaited the
decision of that case, and in the meantime continued to reside upon,
cultivate and improve said lot 4, and the contiguous forty acres. By
departmental decision of March 25, 1884, Burnham gained his case,
and the status of the tracts involved was determined, at least so far as
the claims of the Northern Pacific Railroad Company then asserted,
were concerned. Whereupon Rosencrance bought Burnham's posses-
sory rights, his improvements and relinquishment; and on August 147
1884, he filed his pre-emption declaratory statement for both tracts-
the tract which Hatch formerly had and on which Rosencrance had
resided since April 1880, and the Burnham tract which Rosencrance
took possession of on August 12, 1884, the date of his purchase from
Burnham of the improvements on the land adjoining his residence.

Rosencrance has shown sufficient cause why his entry should not be
canceled either ii whole or in part. His answer is perfect, it the facts
alleged in the affidavits be true. The affidavits were filed in the local
office. on April 15, 1895, and were transmitted with the appeal to your
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office, on May 27, 1895. The truth of the statements therein made,
has not been controverted by the company or its attorneys, even in
argument.

Under these circumstances this Departmenit would assume the facts
stated in the affidavits aforesaid to be true, and would proceed to
decide the case at once, but for the fact, that other attorneys appeared
for the company on April 1, 1896, and filed in this Department a
motion "that the argument and e 19arte affidavits filed by losencrance
may be returned to him, because no copies thereof have been served
upon the Railroad Company, as required by the Rules of Practice.?
While it does appear that Rosencrance's appeal and specifications of
errors were duly served upon the company, it does not appear affirma-
tively that the affidavits of Rosencrance ad John W. 1Ritchie, and
the argument. of Rosencrance's attorney, were so served. The com-
pany should be allowed an opportunity to traverse the statements con-
tained in said affidavits if it desires to do so, and i that event to have
a hearing to determine whether they he true or not.

Your office decision of Januark2 20, 1895, is hereby st aside and
annulled. You will advise the railroad company of the allegations
made by Rtosencrance in the affidavits herein referred to relative to
settlement and residence antedating the date of definite location of the
branch line of its road, and in the event of its failure to file affidavits
tending to show that settlement and residence were not made and con-
tinued as alleged, within thirty days from notice of this decision, that
the claim of the company will be rejectedl and the entry will remain
intact. Should such affidavits be, filed a hearing will be poceeded
with as in othei cases made and provided. (Northern Pacific R. R. Co.
v. McMahan, 17 L. D., 507).

REPAYMENT-DESERT AND ENTRY.

JEDEDIAH F. HOLCOMIB.

An entry of desert land within railroad limits at double uiinimnum price is not an
entry "erroneously allowed" on which repayment of the first installment of the
purchase price can be made, where the entry is canceled for noncompliance with
law.

Secretary Smith to the Commissioner of the General Eand Office, May

,20, 1896. (W. C. P.)

I have considered the appeal of Jedediah F. Holcomb from your
office decision of February 8, 1896, refusing his application for the
repayment of $80, being the preliminary payment made by him on a
desert land entry for the E. I of section S,T. 14 N., R. 75 W., Cheyenne,
Wyoming, land district.

This entry was made December 24, 1881, and was canceled Septem-
ber 22, 1885, because of failure to make proof within the time required
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by law. About the last of January, 1896, the attorneys for the entry.
man filed a application for the repayment of the amount paid upon
said entry. This application is made upon the theory that the act of
1877 did not contemplate or include within its provisions lands of the
United States which, because of being situated within the limits of a
railroad grant, could not be sold for less than the double-minimum
price. It is claimed that such lands were absolutely excepted from the
operation of the act of 1877, providing for the sale of desert lands, and
therefore the entry in question was erroneously allowed and could not
have been confirmed, by reason of which the entryman is entitled to
repayment of the purchase money under the provisions of Sec. 2 of the
act of June 16, 1880 (21 Stat., 287). In support of this contention the
case of United States t. Ilealey (160i U. S., 136), is cited.

It is well said in your decision that the supreme court did not have
before it in that case the question of the legality of entries under the
desert land law for land within the limits of grants to railroads, the
only question being as to the price to be paid for that class of lands
under such entries. This fact should be borne in mind in reading said
decision and applying it to the case under consideration here. The
court said:

An examination of the statutes regulating the sale of the public lands is neces-
sary in order to determine the question now presented. That question is, whether
the act of 1877, providing for the sale of "desert lands," embraces alternate sections
reserved to the United States, along the line of railroads for the construction of
which Congress made a grant of lands.

The facts in the case are that Healeyj who had been required to pay
$2.50 per acre for the land covered by his desert land entry, sought to
recover one-half the money so paid, on the theory that the act of 1877,
under which he had purchased the land, fixed the price at $1.25 per
acre. The question was as to whether this class of lands was embraced
in the provisions of the act of 1877 as to price, and this is what the
court said. The whole tenor of the decision is to this effect. The
sense in which the word "embraces" is used by the court is clearly
shown by one paragraph in the decision. It is said:

Giving effect to these rules of interpretation, we hold that Secretaries Lamar and
Noble properly decided that the act of 1877 did not supersede the proviso of section
2357 of the Revised Statutes, and, therefore, did not embrace alternate sections
reserved to the Unitel States by a railroad land grant.

This Department has never held that the act of 1877 did not embrace
desert lands within the limits of railroad grants in the sense that such
entries of that class of lands were not allowable. On the contrary,
such entries have been allowed without question. It was held that
the provisions of said act of 1877 as to price did not apply to these
lahds, and in this sense only was it held that said act did not embrace
these lands. It is evidently in this sense that the court used the word
"embrace" all through said decision. The court recognizes the fact
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that such entries have been allowed, and does not say specifically that
the practice was wrong. It may be sfficient to say that the question
not being before the court, it very properly refrained from making any
such specific statement. If this be true, it is then sufficient for the
determination of this case to say that the question of the legality of
such entries has not been presented or passed upon by that court.

The validity of such entries having been recognized by this Depart:
ment for so long a time with the result that much money has been
invested in the purchase and improvement of this class of lands upon
the faith of the construction given such law, is sufficient reason for
hesitation in declaring such construction to be wrong. I am not
inclined to so hold until more convincing arguments are presented
than those made in support of the application now under consideration,
or until the supreme court shall have distinctly held the practice to
be wrong.

The fact remains that the entry in question was not erroneously
allowed, and that patent would have issued thereunder ifthe entry-
man had complied with the requirements of the law on his part.

It appears by a late communication from the attorneys for Holcomb,
that they have initiated proceedings in the courts for the recovery of
this money. If I were inclined to the opinion that he is entitled to
repayment, but still entertained a doubt as to his right, I would still
hold it to be the better plan, under all the circumstances, to allow the
courts to pass upon the question, to the end that it might be definitely
settled.

The decision appealed from, which refused the application for repay-
ment, is affirmed.

RAILROAD GRANT-INDEMNITY SELECTIONS-CNCELLATION.

WILnEY V. NORTHERN PACIFIC R. R. CO.

A list of indemnity selections filed by the Northern Pacific company without desig-
nating the bases therefor, prior to the order of May 28, 1883, excepting said com-
pany from the general terms of the circular of 1879 requiring such designation,
is protected by said order of 1883, in the absence of any intervening claim, and
is not invalidated by the circular order of August 4, 1885.

The Northern Pacific company is entitled to indemnity for lands excepted from its
grant on account of a prior grant to another company.

An entry allowed by the local office should not be subsequently held for cancellation
without first affording the entryman an opportunity to show cause why such
action should not be taken.

Secretary Smith to the Commissioner of the Geral Land Office, J1ay
20, 1896. (F. W. C.)

With your office letter of May 5, 1896, was forwarded a petition for
writ of certiorari, filed on behalf of Norman Willey, in the matter of
the case of Norman Willey v. Northern Pacific Railroad Company,
involving the NW. -1 of Sec. 31, T. 132 N., R. 55 W., Fargo land dis-
trict, North Dakota.



DECISIONS RELATING TO THE PUBLIC LANDS. 607

From the showing made in said petition it appears that this tract
is within the indemnity limits of the grant for said company, and
on. October 21, 1895, the local officers accepted the homestead applica-
tion tendered by Willey, the same going to record as homestead entry
No. 21691.

This entry was considered by your office in letter "F 1" of' December
26, 1895, and was held for cancellation for conflict with the selection
made by the company on April 9, 1883, list No. 7.

From said decision Willey appealed, urging that the company's selec-
tion was invalid and no bar to his entry.

This appeal your office returned because not accompanied by evidence
of service upon the company, and fifteen days allowed under rule 82 of
practice within which to furnish evidence that service had been made
as required by the rules.

Thereupon the present petition was filed, in which it is urged that
the selection of 1883 is invalid and has been so adjudged in the case of
Hall against said company, and that Willey was a settler at the date
of filing of the rearranged list, February 23, 1892.

There are a great number of these petitions, all presenting substan
tially the same state of facts, and I have carefully considered the full
showing made, and, waiving technical defects i the petition~ must
deny the same because, as far as shown, the petitioner has suffered no
injury by the action taken.

The company first selected this land in list No. 7, April 9,1883. Said
list was not accompanied by a designation of losses to the grant as a
basis therefor.

No right is shown to have intervened between that date and May 28,
1883, the date of departmental circular excepting the Northern Pacific
Railroad Company from the requirement exacted by the circular of 1879
requiring the designation of bases for all indemnity selections.' The
selection was protected by said order and was not invalidated by the
order of August 4, 1885 (4 L. D., 90). See Sawyer v. Northern Pacific
R. R. Co., 12L.D.,448.

The company, in October, 1887, filed a designation. of losses in bulk,
which were rearranged in the list of February 23, 1892.

Willey alleges that he was a settler at the last named date, but
whether prior to this time is not shown. The fact as alleged would
avail him nothing, as the selection of 1883 was, as before stated, pro-
tected by the circular of May 28, 1883.

In the Hall case referred to, Hall alleged settlement in 1880, so that
he was prior to the selection of 1883.

The losses assigned by the company in the lists of 1887 and 1892
were of lands east of Superior, Wisconsin.
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In the case of the Northern Pacific Railroad Company, considered
by this Department November 13, 1895 (21 L. D., 412), it was held that
(syllabus):

The right of said company to form a connection with Lake Superior as its eastern
terminus could be exercised either through actual construction of its own road, or
through association or consolidation with some other company, and by the latter
course said company, through an apparent consolidation with the Lake Superior
and Mississippi railroad, from Thomson's Junction, in Minnesota, to Duluth in the
same State, secured such terminus, and thereby exhausted its right to fix the eastern
terminal point of its road, by construction of its own line, if such consolidation was
not in fact effected. But if such consolidation was not such an association or con-
federation as contemplated by the granting act, then the eastern terminus of the
grant is at Superior City, Wisconsin, the first point at which said company, by its
own road, reached Lake Superior.

It appearing that lands east of Superior City have been made the basis of indem-
nity selections in North Dakota, and that the action of the Department hitherto has
given color to such claim, it is hereby directed that the company be allowed sixty
days from notice hereof within which to specify a new basis for any selections avoided
by this decision.

Acting hereunder the company assigned new bases November 26,
1895, the sufficiency of which is not attacked.

It is further urged that the losses as originally assigned were not
proper bases for the reason that, if the lands were granted to the
Omaha company under a prior grant, the Northern Pacific Railroad
Company would not be entitled to indemnity therefor.

In the case of Bardon v. Northern Pacific Railroad Company, 145
U. S., 538, it is stated, in referring to the grant for the Northern Pacifie
Railroad Company, that

the statute also says that whenever, prior to the definite location of the route of the
road, and of course prior to the grant made, any of the lands which would other-
wise fall within have been granted, sold, reserved, occupied by homestead settlers, or
pre-empted orotherwisedisposed of, otherlandsaretobeselected inlieuthereof, etc

This fully answers the last contention of counsel in the petition and,
as before stated, the same is denied.

In this connection I must add that I cannot approve of the action
taken these cases, holding for cancellation, without first affording
the entryman an opportunity to show cause, any entry allowed by the
local officers, and in future you will apprise the entryman of any objec-
tions that may appear to the recognition of his entry and first afford
him an opportunity to show cause, before action is taken looking to the
cancellation of his entry.
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RAILROAD GRANT-SETTLEMENT RIGHT-SELECTION.

NORTHERN PACIFIC R. R. Co. v. LYNCH.

When settlement and occupancy alone, at the time rights under a railroad grant
attach, are relied upon to except the land from such grant, it must affirmatively
appear that the party in possession had the right, at that time, to assert aclaim
to the land in question under the settlement laws.

Secretary Smith to the Comvissioner of the General hand Office, lay
(W. A. 1.) 23, 1896. (C. W. P.)

With your office letter of August 6,1895, you transmitted the case
of the Northern Pacific Railroad Company v. Alexander 13. Lynch,
involving the NE. i of section 35, township 16 N., range 44 E., Walla
Walla land district, Washington.
* Said tract is within the indemnity limits of said road, and was
selected on account of the grant December 17, 1883.

Lynch applied to make homestead entry of the land on October 27,
1887, alleging settlement about August 6, 1884.

The company filed a protest against said application.,
A hearing was had. The local officers decided in favor of Lynch.

*The company appealed. Your office affirmed the decision of the local
officers;

The company appeals to the Department.
The testimony shows that one William HI. Evett went upon the land

in the spring of 1881, and erected a foundation for a house; that in
June, 1881, he let his brother, James F. Evett, have his interest in the
tract, who did some fencing and planted out a garden and some shrub-
ibery; that he built a house, a barn sixteen by thirty feet, with one
shed twelve feet long-and oue sixteen feet lon g, and he moved upon the
-land in the fall of 1881, and resided thereon continuously until 1884,
when he sold his claim, his possessory right thereto, to Alexander H.
Lynch; that Lynch established his actual residence on the land in the
fall of 1884, and the same has been continuous; that he built an addi-
tion to the house twelve by fourteen feet wide and eighteen feet long,
broke eighty-five acres, planted out an orchard of one hundred trees,
and placed the whole tract under fence, and that his improvements are
-worth about $1,200.00.

The decisions of the Department hold that, within the indemnity
limits, the Northern Pacific Railroad Company has not such claim as
will bar the acquirement of a settlement right, until it has made selec-
tion in the manner prescribed. The company cannot, therefore, be
held to have had such a claim as would bar the settlement right of
James F. Evett, if he was duly qualified to enter the tract under the
settlement laws.

When settlement and occupancy alone, at the time the rights under
a railroad grant attach, are relied upon to except the land from such
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grant, it must affirmatively appear that the party in possession had the
right at that time to assert a claim to the land in question, nder the
settlement laws (Northern Pacific R. R. Co. v. Stark, 15 L. D., 53;
Irvine v. Northern Pacific Rt. R. Co., 14 L. D., 362). The testimony
does not show that James F. Evett was qualified to make an entry
under any of the settlement laws.

The present claimant (Alexander H1. Lynch) should be notified that
he will be allowed to submit supplemental proof as to whether said
Evett had at the date of the companly's selection the qualification to
enter the land under the settlement laws, after due notice and service
upon the company (Northern Pacific R. R. Co. v. McCrimmon, 12
L. D., 554).

Your office decision is modified accordingly.

RAILROAD GRANT-INDEMNITY SELECTIONS-DESIGNATION OF LOSS.

ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO. v. ROWAN ET AL.

A list of indemnity selections resting on a designation of osses in bulk will not be
regarded as a bar to the disposition of the lands so selected; nor will a sub-
sequent specific designation of losses validate such list if the company is not
entitled to make said selections on the losses so assigned.

Secretary Sith to the ommissioner of the General Land Office, lay
23,1896. (F. W. C.)

I have considered the appeal by the St. Paul, Minneapolis and Man-
itoba Railway Company from your office decision of November 20,
1895, holding for cancellation its list of indemnity selections covering
certain tracts selected along its main line embraced in the application
of Luke IL. Rowan and seventeen others. Said lands are within the
St. Cloud land district, Minnesota.

It appears from your office decision that these lands are within
the twenty mile or indemnity limits along the main line of said road
and were included in list of selections filed April 22, 1885 (list No. 10),
for which indemnity was designated in bulk. The indemnity with-
drawal made on account of the'main line was revoked by departmental
order of May 22, 1891 (12 IL. D., 549).

Your office decision held the company's selection for cancellation
because there had been no specific designation of the losses tract for
tract as required under the order issued by your office in obedience to
the direction contained in departmental decision in the case of La Bar
v. Northern Pacific R. R. Co. (17 IL. D., 406).

In its appeal the company urged that the matter was one of fact and
-that your office erred in holding that the company had failed to file a
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specific designation of its lost lands, tract for tract, on account of said
selection list No. 10. This matter is made the subject of a special
report by your office letter of May 12, 1896, in which it is stated as
follows:

The company in its appeal alleges that on August 15, 1891, it transmitted to this
office a copy of said list accompanied with a specific designation tract for tract of
the lands within its place limits in lieu of which said lands were selected and claimed;
such selection being in strict accordance with the regulations of the Department.
And you direct that a careful examination of the matter be made by this office of
the facts as to whether such list was received here on August 15, 1891, or at any
other time, and report to your office.

In answer thereto, I have th. honor to report that, after diligent search, rearranged
list No. 10, with others, claimed by the company to have been transmitted with let-
ter of August 15, 1891, was discovered in this office.

This list was received at this office August 19, 1891, and contains a designation of
lost lands tract for tract as a basis for the selection of April 22, 1885. This latter
basis is for lands along the St. Vincent Extension, whereas the selected lands are
along the main line of the St. Paul, Minneapolis and Manitoba road.

The designated basis of April 22, 1885, which in bulk equaled the selected lands,
was for losses along the main line. It will thus be seen that the eoupany substituted
an entirely new basis in its rearranged list No. 10.

In the case of St. Paul, Minneapolis and Manitoba Railway Com-
pany v. Hastings and Dakota Railway Company (13 L. D., 440), it was
held tat the specification of losses on the line of the St. Vincent Exten-
sion can not be accepted as a basis for selections on the main line of
St. Paul, Minneapolis, and Manitoba Railway Company, and i the
case of La Bar v. Northern Pacific Railroad Company (upra), you were
directed to-

call upon all railroad companies having pending indemnity selections to revise
their lists within six mouths from the date of your order, so that a proper basis will
be shown for each and all lands now claimed as indemnity, the same to be arranged
tract for tract in accordance with departmental requirements, and that all tracts
formerly elaimted for which a particular basis has not been assigned in the manner
prescribed, at the expiration of said six months, be disposed of under the terms of
the orders restoring indemnity lands without regard to such previous claim.

The designation made by the. company August 15, 1891, on account
of the selections along the main line being of lands lost to the grant
along the St. Vincent Extension of said road, can avail the company
nothing, and while in your report it is admitted that your office decision
was in error in holding that the company had never filed a list of losses
rearranged tract for tract on account of said selection list No. 10, yet
the action taken in your office decision must be affirmed, for the reason
that the designation as made was not a proper one, and the land cov-
ered by the applications of Luke L. Rowan and others will, in accord-
ance with the direction given in the La Bar case, be disposed of without
regard to the selection list of April 22, 1885.
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INPPLICATION-YACANCY IN LOCAL OFFICE-SETTLEMENT.

IEIILLEBrPAND v. SIITE.

Applications to enter received during a vacancy in the office of the register must be
treated as siniltaneonis, on the resumption of business il the local office.

In the case of simnltaneous applications to enter, where one of the applicants has
settled upon and improved the land, and the other has not, the priority of right
should be accorded to the actual settler,

Secretary Smith to the C omnissioner of the General Land Office, Illay
23, 1896. (F. W. C.)

I have considered the appeal by C. S. Billebrand from your office
decision of February 14, 1895, rejecting his several applications to
make homestead entry of the NW. of Sec. 10, T. 15 N., R. 3 W.,

uGthrie land district, Oklahoma, for conflict with the prior application
,by R. V. Smith.

This tract wlas formerly covered by the homestead entry of Chas. W.
-Coombs made April 26, 1889, commuted to cash entry August 22,1893.
Coombs's entry was contested and the case regularly prosecuted to
this Department resulting in departmental decision of April 5, 1894,

-by which Coombs's entry was canceled for illegality, it being found
*that he had entered the territory of Olahoma during the prohibited
period. Wile the case was pending before this Department the
contestants withdrew.

Prior to departmental decision of April 5, 1894, canceling Coombs's
entry, to wit, on February 26, 1894, W. D. Lindsey, the former register
at the office in Gnthrie, died and his successor did not enter upon the

'discharge of his official duties until June 1, 1894. After the cancella-
tion of Coombs's entry and prior to June 1, 1894, numerous applications
were received at the local office to enter the tract formerly covered by
:Uoombs's entry. Those material to thepresent controversy are as follows:

Ralph V. Smith, April 7, 1894;
Chas. G. lillebrand, April 13, 1894, and
Ralph V. Smith (2d application), May 21, 1894.
These several applications were not acted upon on account of the

vacancy of the office of register, and on June 1, Smith renewed his
application to make homestead entry accompanying the same with a
new homestead affidavit. On the same date Hillebrand filed another
application to make homestead entry of this land, which application,
together with the petition by Smith, was suspended because of the
several previous applications which were undisposed of.

On June 3, 1894, the local officers recommended that Smith's appli-
cation received May 21, 1894, be accepted, holding that it was the first
received after the cancellation of Coombs's entry and that the other
applications should be rejected for conflict therewith. From this action
Hillebrand appealed and Smith also appealed, urging that his rights
should be held to be prior under his first application presented April
7, 1894.
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The appeals by Smith and Hillebrand were considered n your office
decision of February 14, 1895,(in. which Smith's contention was sus-.
tained, it being held that his application of April 7 1894, was the
first after the cahcellation of Coombs's entry and should be allowed
to go of record. From said decision Hillebraud has appealed to. this
Department.

In this connection I might call attention to the fact that at the time-
of filing his application on April 13, 1894, Hillebrand alleged that e,
was then residing on the land and that he had made improvements.
thereon valued at about $1500.

In the case of Williams v. Loew (12 L. D., 297), it was held that

an application to enter, filed during the vacancy in the register's office is, in contem-'
plation of law, submitted for official action when the vacancy in said office is filled
(syllabus).

This decision has never been overruled and upon inquiry at your
office I learn that the same has been the guide of your office in dispos..
ing of applications made during theA vacancy of te office of register..
Your-office decision, however, seems to have misconstrued the effect of
said decision in according priority to one application over another
presented during the time the office was closed.

As before stated, applications presented during the vacancy are sub-
mitted for official action when the vacancy in the office is filled, or, as:
stated in the language of the opinion:

But when the vacancy is filled, the machinery of the office resumes its work and
the register and receiver in the exertise of official duty proceed to adjudicate all
cases on file and pending in their office.

Those received during the vacancy mast be, upon the resumption of,
business, treated as filed at that time, or as simultaneous applications;
and as Hillebrald alleged settlenent upon and improvement of the
land his application takes precedence over that of Smith, and lie should
be permitted to complete entry of the land. See rules for disposing of
simultaneous applications, page 14, General Circular of October 30, 1895.

Your office decision is therefore reversed.

OKLAHOMIA LANDS-CHEROKE1E OUTLET-BOOTH CERTIFICATE.

W E. Monis.

A refusal to issue a booth certificate on accont of a statement by the applicant that
lie has been " in the Cherokee Outlet every other day to procure water for his
owa, use," is not justified, where the application is otherwise in due form.

Entrance within the Territory during the prohibited period for the sole purpose of
procuring water for domestic use does not operate as a disqualification of the
settler.

Secretary Smith to the Commissioner of the General Land Office, May
(W. A. L.) 23, 1896. (A. E.)

The land in this- case comprises lots, 3, 7, 8, and 9, Sec. 31, Tp. 20 ..
B. 9 E., Perry, Oklahoma, opened to entry on September 16, 1893, by
virtue of the act of March 3, 1893 (27 Stat., 643), and the proclamation'
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of the President, August 19, 1893 (28 Stat., 1222). Morris applied to
make homestead entry on November 17, 1893.

It appears from the papers i the case that Morris appeared at one
of the booths on September 13, 1893, and offered a declaration. This
declaration was the printed form issued by the General Land Office.
In addition to the formal statenients. claimant had inserted the words:
"that for the past year I have been in the Cherokee Outlet every other
day to procure water for my own use." Because of this additional
statement the booth clerk judicially determined that claimant was not
entitled to a certificate, and refused to issue him one.
* Morris subsequently applied at the local office to make homestead
entry, and his application was rejected because he did not produce a
certificate from the booth clerk.

On March 30, 1895, your office passed over the only point that could
be raised by the appeal, which was, lwhether the rejection because
Morris had no certificate was proper, and without giving a hearing
affirmed the rejection because Morris had been in the Outlet dluring the
prohibited period.

From this Morris appealed.
The act of 1893 provides (inter alia) that:

No person shall le permitted to occupy or enter upon any of the lands herein
referred to, except i the maimer prescribed by the pr; clanotion of the President
opening the same to settlement.

In the proclamation it is provided, with relation to the issuing of
certificates by the clerk in charge of booths, that each person desiring
to enter will be required to
make a leclaration in writin ... accordin to the form hereto attached ....
showing his or her qualifications . -... %whereupon a certificate will be issued by
the officers in charge of the booth to the party making the declaration.

Upon making the statements required by the regulations the appli-
cant was entitled to a certificate, and the words added in the statement
to the booth cle rk were not such as to justify him in reffusing, certificate
in this case.

The rejection by the local office of the application to malhe honestead
entry because no booth certificate acconlmpanied it was proper, if Morris
was required to have such certificate, but your office decision in decid-
ing that Morris was disqualified because he admitted being in the Ter-
itory to obtainr water was incorrect, as no opportuiiity had been givei

him to show justification.
In his affidavit, corroborated by five persons, Morris shows that for

twenty months prior to the openilg he lived in the Creek Nation under
lease from said nation) that the only water Which he could get for his
family and stock was a half nile north of the south line of the Outlet,
and that he had been in the habit of goimg there for water; that his
trips into the Outlet were confined to this purpose.

This can not be held to be in violation of the proclamation, and your
office decision is reversed, and you will allow Morris to make entry.
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MEYERS v. MASSEY.

Motion for review of departmental decision of February 10, 1896, 22
L. D., 159, denied by Secretary Smith May 23, 1896.

REPAYMENT-ENTRY ERONEOUSLY ALLOWED.

IGNATZ REITOBER.

An entry made on the relinquishment of, a prior entry inder the mistaken belief of
the local office and the entryman in the bona fide character of said relinquish-
ment, when in act it was fraudulent, is " erroneously allowed," and the entry-
man is accordingly entitled to repayment of the fees and commissions paid
thereon.

kSecretary Smith to the 0ommiissioner of the General Land Office, ilay
(W. A. L.) 23, 1896. (C. J. G.)

The record in this case shows that on October 7, 1893, Maxey Collins
made homestead entry for the SW. of Sec. 31, T. 22 N., it. 5 W., Enid
land district, Oklahoma.

On January 29, 1894. Ignatz Reitober made homestead entry for said
land, his application being accompanied by what purported to be a
relinquishment by vlaxey Collins. The latter's entry was canceled.

It appears that Reitober procured the. relinquishment from one Mil-
ton Rector who represented himself as the agent of Maxey Collins,
paying $300 therefor. Afterwards, upon hearing that there was some-
thing wrong about the relinquishment, he instituted an investigation.
He found that Maxey Collins had never executed a relinquishment of
his homestead entry, nor authorized any one to do it for him; in other
words, that the alleged relinquishment was fraudulent. Thereupon
Reitober, on March 13, 1894, relinquished his entry, and the same was
canceled.

The above particulars are set out in a corroborated affidavit filed by
Reitober, and transmitted to your office on October 4, 1894. teitober
at the same time made application for second entry, accompanied by a
formal application for the SE. I of Sec..32, T. 25N., R. 8 W.

In view of Reitober's allegations and the showing made by the
records, your office, on January 23, 1895, allowed him the privilege of
making a second entry in accordance with his application. There is
nothing in the record, however, to show that any further action was
taken in this matter.

On March 5, 1895, there was transmitted to your office the applica6
tioul of Reitober for repayment of the fees and commissions paid on his
homestead entry for the SW. I of Sec. 31, T. 22 N., R. 5 W.

On March 13, 1895, your office denied said application for repayment
on the ground that

the records of this office do not show that this entry. was erroneously allowed nor
was it canceled for conflict, hut it appears that the entryman volnutarily relin-
quished his entry.
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From this decision the claimant has filed an appeal, wherein direct
issue is taken with the findings of your office both as to the specifica-
tion of voluntary relinquishment on his part and that his entry was
not erroneously allowed.

There may be a question as to whether claimant's relinquishment was
voluntary or not in view of the fact that it was prompted by the dis-
covery that the purported relinquishment by Collins was fraudulent.
Reitober knew that s long as Collins had not actually relinquished his
entry, his own entry was illegal. The fact that the local office canceled
Collins's entry upon the presentation of his alleged relinquishment, did
not serve to deprive Collins of aly rights he may have had, nor trans-
fer them to Reitober. To the extent of knowing of and being influ-
enced by these things it may be contended that Reitober's relinquish-
ment was not voluntary.

The main question, however, is whether from any cause, claimant's
entry was "erroneously allowed and could not be confirmedly and
therefore brought within the remedial provisions of the act of June 16,
1880 (21 Stat., 287).

The definition of the phrase "erroneously allowed" as given in the
general circular issued by the Land Office is as follows:

This cannot be given a interpretation of such latitude as would ountenance
fraud. If the records of the Land Offlce or the proofs furnished, should show that
the entry ought not to be permitted, and yet it were permitted, then it would e
" erroneously allowed." But if a tract of land were sulject to entry, and the proofs
showed a compliance with law, and the entry should be canceled because the
proofs were shown to be false, it could not be held that the entry was " erroneously
allowed"; and in such case repayment would not be authorized.

It can hardly lbe claimed that the conditions of the case at bar bring
it under the second illustration given above. The land in question was
not subject to entiy at the time Rei! ober made his entry, and the pres-
entation of a fraudulent relinquishment did not make it so. It is true
the local office did not know these things at the time the entry was
allowed, but it would be a rather narrow construction to say that this
Department cannot take advantage of the facts and circumstances
which were subsequently developed in the case. In the light of those
circumstances it transpired that the entry ought not to have been
permitted; hence, it may properly be said that it was "erroneously
allowed."

In view of the fact that Collins had ever surrendered his entry I
think it may be held that Reitober's entry was " erroneously allowed,"
although it was not due to any error on the part of the local office.

The tendency of departmental decisions has been to rather restrict
the phrase "erroneously allowed" to mean an error committed by the
government and not error made by the etryman himself. This con-
struction of the statute is probably somewhat narrow. In the case of
Duthan B. Snody (1 L. D., 532) it was stated:

You say in your decision that "there was no error on the part of the government
in allowing the second entry," and seem to assume that in order to afford the relief
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provided for in the act the error must always be one committed by the government.
I think such construction is too narrow. The statute says, "wherefroma any eause
the entry has been erroneously allowed" . The statute is one of remedies,
and remedial statutes "Iare to be construed liberally and beneficially, so as to pro-
mote as completely as possible the suppression of the mischief intended to be reme-
died, and to give life and strength to the remedy." (Maxwell, 203.) The fact that
the acts of the entryman have contributed to or caused the erroneous entry ought.
not, under the statute, to deprive him of the remedy in cases where he has acted in
good faith.

Subseqtrent]y, in the case of Arthur L. Thomas (13 L. D., 359) the.
Department held that the above opinion was somewhat broad, and it
was decided that said opinion would have been more complete had the
important words "and cannot be confirmed" been added thereto;. then
itwould read, "where from any cause the entry has been erroneously
allowed, crd cannot be confirmed."' This is apparently the correct hold-
ing, for the reason that the law does not contemplate repayment of fees
and commissions in cases where it is possible to confirm the entries.
It will thus be seen that the words of the statute are interdependent
upon each other, and that in order to properly dispose of applications
coming thereunder, it is necessary to consider them together.

In my opinion, if as appears in this case, a relinquishment was inno-
cently procured, and on its presentation at the local office an entry was
allowed, under the mistaken belief, entertained by the entryman and
the officers allowing the same, that it was a bona fide relinquishment,
when in truth it was fraudulent, then the entry was erroneously
allowed" in the meaning of the statute, and the entryman is entitled
to repayment of his fees and cohmissions; especially is this true since
confirmation of the entry is impossible.

Your office decision is accordingly reversed, and the repayment of
the fees and commissions paid by Reitober on the S W. of Sec. 31 is
hereby directed.

ANDRUTS ET AL. v. BALCH.

Motion for review of departmental decision of February 21, 1896, 22
L. D., 238, denied by Secretary Smith, May 23, 1896.

RAILROAD GRA2NT--INDEMNITY ELECTION-RESERVATION.

NORTHERN PACIFIC RI. R. Co. v. BEAN.
An indemnity selection of lands embraced at such time within a reservation for a

reservoir site is inoperative; and the subsequent release of said lands from such
reservation will not inure to the benefit of the prior selection.

Secretary Smith to the Commissioner of the General Land Office, ilfay
23, 1896. (P. J. C.)

The land in controversy is the NW. { SE. J, SW. NE. and lots 1
and 2, section 13, T. 18 N., R. 7 W., H1elena, Montana land district, and
is within the indemnity limits of the grant to the Northern Pacific
Railroad Company.
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November 9, 1891, the company filed indemnity selection list in the
Helena land office for the whole of said section, "which was rejected
by the local officers for the reason that all of said section had been
reserved for reservoir purposes under the act of October 2 1888." The
company appealed.

February 23, 1895, Ernest F. Bean filed an application in the local
office for a hearing, and in his corroborative affidavit, sets forth that he
settled upon the land in the spring of 1877, prior to the survey thereof;
that he has made valuable improvements on the same and raised crops
for five years, and states that he desires to procure title ther-eto under
the settlement laws.

This application was forwarded to your office with the recommentla-
tion by the local officers that the same be granted, and your office by
letter of May 9, 1895, rejected the application of thi railroad coupany
to make selection of the tract, and decided that no hearing was
necessary in the case and that Bean would be permitted to make entry
of the land. rom that decision the railroad company appealed, upon
the ground that it was error to hold that the tract was not subject to
selection by said company, because the same was selected as the site
for an irrigating reservoir and withdrawii from entry by order of the
Secretary of the Interior.

It is stated in your said office decision that the records of your office
show that all of this section was selected as a site for an irrigating
reservoir and withdrawn by the Secretary's order from entry or filing
to take effect July 19, 1889. It was restored to the public domain
November 13, 1891. It will thus be seen that at the time the company
filed its application to select this tract it was in a state of reservation,
and it was therefore not subject to selection by the company. It is
urged that this was but a temporary reservation ad that it should not
operate to defeat the right of the company when the tract was restored
to the public domain. This position is, in my judgment, untenable.
It is analogous, I think, to the case of a Indian reservation. It was
decided in Atlantic and Pacific R. R. Co. v. Willard (17 L. D., 554),
syllabus:

Lands embraced within the Camp Verde Indian reservation at the date of the defi-
nite location of the road are excepted thereby from the operation of the grant, and
the subsequent release of said lands from such reservation will not inure to the ben-
efit of the grant.

Your office judgment is therefore affirmed, and Bean will be per-
mitted to make entry of the land if otherwise qualified.

ENSTROM V. HART.

On motion for review the departmental decision of May 21, 1894, 18
L. D., 486, is recalled and vacated in view of the Supreme Court
decision in the case of the Wisconsin Central R. R. Co. v. Forsyth, 159
U. S., 46, and remanded for action in accordance therewith. See
decision of Secretary Smith, May 23, 1896.
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CONTEST-EVIDENCE-RESIDENCE-APPLICATION.

DESMOND V. JDD ET AL.

In a contest, wherein the truth of final proof is i issue, it is proper and necessary
to examine said proof, and compare the statements therein made with the facts
established at the hearing.

After the establishment of residence in good faith, temporary absences will not be
held to show abndonment, but in such case the claimant must evince by his
acts an honest continuing intention to maintain a permanent residence, and
make the land a home to the exclusion of one elsewhere.

The ease of Smith . Malone, 18 L. D., 482, cited and distinguished.

Secretary 8)nith to the Commissioner of the General Land Office, May
23. 1896. (W. C. P.)

I have considered the case of George El. Desmond v. Benjamin F.
Judd et al., on appeal by the former from your office decision of lDecem-
ber 24, 1894, dismissing his contest against Jdd's commuted home-
stead entry for the NW. of See. 19, T. 49 N., R. W., Ashland,
Wisconsin, land district.

Jndd made homestead entry for said land February 23, 1S91, and
commuted the same to cash entry, the certificate bearing da-te of July
17, 1893, final proof submnitted February 28, 1893.

A contest between these parties as to their claims to this land was
decided in Judd's favor by your office on May 19, 1892, andI Desmond's
appeal therefrom was dismissed by this Department oil January 7,
1893, because not filed within the time prescribed by the Rules of
Practice. A motion for review of this action was denied July 7,1893
(17 L. D., 68).

Oil February 28. 1893, Judd submitted final proof under his entry,
which was held to await the determination of the contest then pending
between the parties. On July 17, 1893, after departmental decision
above referred to, denying the motion for review, but before official
notice thereof had been sent to the local office, Judd's final proof was
approved, he made payment for the land, and final cash certificate was
issued to him.

On October 9, 1893, Desin ond filed in the local office his affidavit,
alleging that o the day set for submission of Judd's final proof he
appeared at the local office and filed a formal protest ani also an
affidavit of contest, asserting that Judd

was seeking to obtain title to said land through fraud and misrepresentation; that
he aever established an actual residence on said land; that he has abandoned the same
for nore than six uonths prior to the date of making final proof, and that during all
the time of his alleged residence on his homestead, he was in fact a resident of the
city of Ashland, Wisconsin, where he was engaged in business.

iHe further stated that he then asked for a hearing, and was informed
by the register that Judd's proof would not be accepted, and that a
hearing would be ordered, but that he has just learned that said proof
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had been accepted, and final certificate issued, his affidavit having
been disregarded. He reasserted the truth of these allegations and
asked for a hearing. With this last affidavit, three others were filed
corroborating the statements made. Upon receipt of these affidavits
your office ordered a hearing.,

At this hearing both Judd and Desmond were represented as were
also certain parties claiming title to said land by virtue of a deed from
Judd, executed October 11, 1893.

The local officers decided that the entry should be canceled, but
upon appeal this decision was reversed by your office, and the entry
held intact.

It was correctly held by you that the contention of Judd's transferees
that this Department has no jurisdiction to cancel said entry after
the conveyance to then as innocent purchasers cannot be sustained.
(Bender v. Shimer, 19 L. D., 363).

The local officers in their decision refer to the final proof and point
out discrepancies between the statnients there made and those made
at the hearing by the witnesses for the defeniant. You held this to
be wrong, saying-"the final proof aforesaid should not have been
considered by you, and will not be considered by this office;" and
citing in support of this conclusion Foltz v. Soliday (13 L. D., 663). In
that case the entryinan sought to have the statement of his witnesses.
on final proof considered as a partof the testimony in his behalf at a
hearing on a protest. This was denied. The reason for this rule is the
elementary proposition that ex parte statements cannot be considered
as testimony in a contest case.

Where the record' contains ex parte statements, made under oath by
one who afterwards appears as a witness in a contest such statements
may be properly considered for the purpose of comparison with his tes-
timony to determine his credibility and the weight to be given that
testimony. In this case the truth of the final proof was attacked, and
to determine the issue presented by this attack, it is not only proper,
-but absolutely necessary to examine that proof and to compare the
statements made therein with the facts established by the testimony
submitted at the hearing. This is what the local officers did, and hence
there was no error on their part in this particular.

The testimony in this case is conflicting, and many points are left in
doubt that should have been clearly shown. Judd went on this land
in August, 1890, and was there for short periods at longer or shorter
intervals from that time until the date-of his final proof, February 28,.
1893. He erected during the first year a log house, stable and root
house, and cleared about an acre of the land. The second year he cleared
some additional land. This is the extent of his improvements, and.
they are valued at from 100 to $00, this last being clearly excessive,
and the weight of the evidence ma ing said improvements worth per-
haps $200. It was shown that the timber he removed was worth about
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ias much as his improvements were. In the season of 1891 he planted
a small plat of ground in potatoes and other vegetables. In the season
of 1892 he again planted a small plat i vegetables, but harvested noth-
ing. He had in his house a bed and bedding, tove, tables, dishes and
cooking utensils, all of which were of little value, but are described as
being sufficient for the housekeeping of an unmarried man; During a
portion of the time he had a milch cow on the place. This constitutes
the whole showing made as to his connection with this land, except as
to the point of the time of his actual presence there. From May, 1892,
until final proof, he visited the place three or four times, remaining as
many days each time. Great stress is laid upon the fact that Judd
voted in the fall of 1S92 in the election precinct in which said land is
situated, as showing it to be his place of actual residence. This fact
-may be properly considered, but it is not conclusive. It is impossible
to determine how much time Judd was actually present upon the land,
but it is clear the time spent there subsequently to the spring of IS92
was in the nature of visits. What he did shows only a studied effort
to do only what he considered essential to making a showing of com-
pliance with the requirements of law rather than an honest intention
of maintaining a home upon the land. From about the time of the
decision of your office of May 18, S92, in te former ease in his favor,
he virtually abandoned the place as a residence. He did not make any
attempt to care for or harvest the crops he clahns to have planted that
spring and his visits there were infrequent and of short duration. It
is true that after a residence is once established in good faith by a'
homestead claimant, temporary absences will not be held to show an
abandonment, but his acts must evince an honest continfling intention
to establish and maintain a permanent residence, to make the land a
home to the exclusion of all others.

Judd's acts do not, in my pinion, come up to this standard. The
local officers had the witnesses whose testimony is material before them,
and were able to judge of the weight to be given their respective state-
ments, and their conclusion as to the question of fact is entitled to con-.
sideration.

The timber on this tract is quite valuable, and shortly after receipt
of final certificate Judd sold the land to parties engaged in the lumber
trade for the consideration of $7,500, and they immediately proceeded
to remove the timber This furnishes a clue to Judd's motives in
attempting to procure title to this land.

After careful cousid eratiou of the record in this case, I am of opinion
that Judd did not in good faith maintain his residence on this land as
required by the homestead laV, and that his entry should be canceled.

A decision was reached in this case on March 16, 1896, directing the
cancellation of Judd's entry upon the grounds that the preliminary
affidavit was executed prior to the date upon which the land became
subject to entry, such ruling being based upon the decision in the case
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of Smith v. Malone (18 L. D., 482). Upon further examination, I have
found that the case under consideration is not governed by the one
cited. The land involved here lies within the limits of the grant for
the Wisconsin Central Railroad and forfeiture thereof was declared by
the act of September 29, 1890 (26 Stat., 490). Section 2 of said act
provided that actual settlers upon the land, thus forfeited, at the date
of such act, should be entitled to a preference right to enter the same
under the homestead law to be exercised within six months, and that
they should be regarded as settlers from the date of original settlement
or occupation. This is a condition materially different from that of the
lands involved in the case of Smith v. Malone, where a prohibition
existed against the attempt to acquire any right or claim prior to their
formal opening to settlement. Said decision in Smith v. Malone has no
application to this land, and the decision of March 16, 1896, is hereby
recalled, revoked and set aside.

The decision appealed from is reversed.

NORTHERN PACIFIC R. R. CO. v. COBERLY.

Motion for review of departmental decision of March 6, 1896, 22 L. D.,
264, denied by Secretary Smith May 23, 1896.

RAILROAD GRANT-L NDS EXCEPTED-EVIDENCE.

NORTHERN PACIFIC E. 11. Co. . MOORE.

The right of a railroad company to a specific tract of land should not be determined
by an adverse ex parte showing, and the testimony taken in another and inde-
pendent case involving a different tract of land.

Secretary Smith to the Commissioner of the General Land Office, Mlfay

(W. A. L.) 23, 1896. (W. A. E.)

I have considered the case. of the Northern Pacific Railroad Company
v. Thomas Moore, involving the W. 4 of the NE. of Sec. 15, T. 13 N,
R. 18 E., North Yakima, Washington, land district, on appeal by the
former from your office decision of March 21, 1895, holding said tract
to have been excepted from the grant to said company.

This tract is within the primary limits of the grant of said company
upon its branch line, as shown by the map of definite location filed
May 24, 1884, and was also embraced within the limits of the with-
drawal upon the map of amended general route of said line, the map
showing which was filed June 11, 1879.

September 22, 1886, Thomas Moore made timber culture entry for
said tract, and on October 13, 1894, final certificate was issued.
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By letter of December 22, 1894, your office directed the register and
receiver to call upon Moore to show cause why his entry should not be
canceled for conflict with the railroad grant. -

In response to said rule to show cause, the etryman. filed several
affidavits tending to show that about March 4, 1878, one Owen Munson
filed pre-emption declaratory statement for the W. of the NE. ± (the
tract in controversy) and the N. 4 of the NW. 4 of said section 15; that
Munson afterwards sold his improvements on the land to one N. C.
Walters, who, in turn, sold them to George C. Thomas in 1881, that
Thomas immediately took possession of the land and tendered his tim-
ber application for it, which was refused by the local officers on the
ground that this was railroad land; that at the time Thomas tendered
said timber culture application he filed pre-emption declaratory state-
ment for an adjoining tract of one hundred and sixty acres on which
he lived; that on May 24, 1884, the time of filing map of definite loca-
tion, he was occupying and cultivating this land in connection with his
pre-emption claim; that Thomas was on May 24, 1884, qualified to enter
said land under the homestead law; that he afterwards sold the W. 4
of the NE. i of said section to Thomas Moore, the present entryman;
and the N. 4 of the NW. 4 to George F. Bu]lock, who, in turn, sold the
last-named eighty acres to John C. McCrimmon; that in the case of
the Northern Pacific Railroad Company v. John C. McCrimmon, decided
by the Department on May 13, 1893 (L. and R. 266, p. 456; see also 12
L. D., 554), it was held that the tract claimed by McCrimmon was
excepted from the operation of the withdrawal on general route, and that
the occupancy of Thomas, existing at date of definite location excepted
said tract from the operation of the grant; that the decision in the
Mc~rimmon case is conclusive of the issues involved in the present
case; that the railroad company has no right to the W. 4 of the NE.4
of said section; and that Moore's entry should be passed to patent.

March 21, 1895, your office rejected the railroad company's claim,
and held Moore's entry intact.

From this action the company has appealed..
It is urged on behalf of the company that your office erred in basing

a decision solely upon ex-parte affidavits and testimony taken in another
and independent case, without giving the company an opportunity to
be heard in the present case.

This point seems to me to be well taken. No hearing has ever been
ordered in this case; the ex-parte affidavits filed by Moore certainly can
not be considered as evidence; and the Mc~rimmon case was ani entirely
independent matter. Not only are the parties different in the two cases,
but the tracts are different. McCrimmon was an applicant for the N. 4
of the NW. 4 of said section 15, and it only appeared incidentally in
the trial of the former case that the W. 4 of the NE. 1 of the section
(the land here involved) was also occupied by Thomas at the date of
definite location.
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You will, therefore, instruct the register and receiver to order a hear
ing upon the questions here involved, and give due notice thereof to
both parties. The case will then be re-adjudicated in accordance with
the law and the evidence.

Your office decision is so modified.

DAVISON V. ALTON ET AL.

Motion for review of departmental decision of March 27, 1896, 22 L.
D., 398, denied by Secretary Smith, May 23, 1896.

MINING CLAJAI-ADVERSE -TEREST-PROTEST-NOTICE.

GOWDY ET AT. V. KISIET GOLD MINING CO.

An allegation by a protestant against a mineral application that the location, on
which said application rests, is void, for the reason that it is made on land
covered by the'prior location of the protestant, presents an issue that must be
determined by adverse judicial proceedings; and, on the failure of the protestant
to so protect his interest, the Department can afford him no relief, if there has
been substantial compliance with the law, in the matter of notice, on the part
of the applicant.

The shaft house on a lode claim is a proper place for posting a notice of application
for mineral patent.

'The notice of a mineral-application, as posted and published, in addition to other
details, should state the names of the nearest or adjacent claims, and where the
record of the claim may be found.

Secretary Smith to the Commissioner of the General Land Oce, May
(W. A. L.) 23, 1896. (P. J. C.)

The record shows that on August 21, 1893, C. H. Barnes et al. made
application for patent for the Kismet lode mining claim, survey No.
8868, Pueblo, Colorado, land district. During the period of publication
the protest and adverse claim of the Big Chief were filed, and suit
instituted in support thereof. After the period of publication had
expired, and on February 7, 1894, W. 1X. Gowdy et al. filed a protest
against the entry, alleging ownership of the Chicago Girl lode, and
that it conflicts with the Kismet; that the notice of application for
patent was not posted in a conspicuous place on the claim, and that the
published notice did not contain the names of adjoining claims. No
action seems to have been taken by the local officers on this protest.

The Kismet Gold Mining Company, in whom the title had meantime
vested, on July 14, 1894, relinquished and abandoned a part of the
Kismet claim. The suit brought in support of the adverse of the Big
Chief was dismissed July 30, 1894.

August 1, 1894; Gowdy et al. filed another protest, substantially the
same as the first. A motion was made August 10, to dismiss the pro-
test on the ground that the allegations were insufficient on which to
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order a hearing. This motion must have been sustained, for the reason
that on the application to purchase, filed October 4,1894, mineral entry
No. 492 was on that day made of the Kismet, and subsequently the
protestants appealed.

Your office, by letter of March 9, 1895, dismissed the appeal, because
-the same had not been properly served on the applicant. Additional
protests, filed by the same parties, making substantially the same
charges, were also dismissed by said letter, and by letter of May 6,
1895, motion for review of former decision was denied.

Subsequently, attorneys for the protestants filed " a paper which is at
once a motion for review of said office decision of May 6,1895, a supple-
mental protest under oath, and an argument in support of protestants
contention." This was overruled, by letter of May 27, 1895, whereupon
the protestants prosecute this appeal, assigning numerous grounds of
error, which may be reduced to the following: (1) that the Chicago Girl
being the prior location, that of the Kismet covering substantially the
same territory was void; (2) that the Kismet application for patent was
not posted in a conspicuous place on the claim, and (3) that the publi-
cation notice was insufficient, in that it did not state where the record
of the Kismet could be found, or give the number of feet claimed in each
direction from the point of discovery, or the names of adjoining claim-
ants on the same or other lodes, or the names of the nearest claims.

It is not charged by the protestants that they did not have notice of
the application for patent. All they claim is that some of the claim-
ants of the Kismet assured some of them " that they were not claiming
and would not claim any portion of the ground in conflict," and relying
upon this verbal promise they did not protect their interest by adverse
proceedings. If it be granted that such assurances were made, this,
would not excuse the protestants from taking the course prescribed by
statute for their own protection.

In the absence of any showing to the contrary, when publication and
posting have been made, the Department must assume that all adverse
claimants had notice thereof, and if they fail to protect their interests,
the Departments cannot relieve them, when there has been a sbstan-
tial compliance with the law as to the notices.

The statute provides:
If no adverse claim, shall have been filed with the register and the receiver of the

proper land-office at the expiration of the sixty clys of publication, it shall be
assumed that the applicant is entitled to a patent, upon the payment to the proper
officer of five dollars per acre, and that no adverse claim exists; and thereafter no
objection from third parties to the issuance of a patent shall he heard, except it be
shown that the applicant has failed to comply with the terms of this chapter.

In the case of Wright v. Dubois (21 Fed. Rep., 693), Mr. Justice
Brewer, commenting on this particular portion of the statute, says:

"It shall be assumed that no adverse claim exists." By whom assumed, for what
purpose, and to what extent? By the government, the owner of the land, the party
offering it for sale; in order that the claims of all other parties to the land and the

10332-vOL 22-40
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benefit of the owner's offer be presented and determined, and that thereafter the gov-
ernment may deal -with the applicant alone, inquiring simply whether he has per-
formed the prescribed conditions; and conclusively assumed. The proceedings before
the lanl department are j ndicial, or quasi judicial, at least. The publication is proc-
ess. It brings all adverse claimants into court, and, failing to assert their laims,
they stand, at the expiration of the notice, in default....

But it is said by counsel that, under the last clause of the statute quoted, any per-
son may object that the applicant has failed to comply with the terms of the chap-
ter; and why should they not have the same privilege as strangers? Have they
forfeited this right by failing to adverse? It becomes necessary to see what rights
this last clause gives. I think all that it covers is the right to anybody to come in
and enter his protest or objection; in other words, to say to the officers of the gov-.
eminent that the applicant has not complied with the terms of the statute, and to
insist that there shall be an examination by such officers to see if the terms have in
fact been complied with. He does not appear as a party asserting his own rights;
but if we may, so to speak, parallel these proceedings with those in a court, such an
objector appears as an amiets cwic,-a friend of the court,-to suggest that there
has been error, and that the proceedings be stayed until further examination can
be had.

The question, therefore, as to whether or not the location of the Kis-
met was void is one that cauot now be considered by the Department.
It is a question that is exclusively within the jurisdiction of the local
courts to be tried under the adverse proceedings provided for by sec-
tion 2326 of the Revised Statutes. It is a question of fact that forms
the very foundation of the possessory title to the land, and must neces-
sarily be determined in the manner provided by statute.

The only matter that the Department can determine in this proceed-
ing is as to whether the notice was posted on the claim as required by
law and the rules, and whether the publication notice is in conformity
therewith. And this is solely a matter between the government and
the entryman.

The protest is only to the officers of the government, challenges only the appli-
cants' claims, and in no manner brings up for consideration any claims of the pro-
testant. (Wright . Dubois, spr'a.)

It is admitted by the protestants that the notice of application for
patent was posted on the shaft house of the Kismet lode. The charge
is that it was not on the most conspicuous side of the shaft house, that
it was on the west side, and it could have been more easily seen if it
had been on some other. There is no merit in this charge' The shaft
house is certainly the most conspicuous object on a mining claim.
especially where, as in the case at bar, there were no other improve-
ments. Aside from this, it is shown by the affidavit of the deputy-
surveyor, who assisted in posting it, that it was placed where it was
plainly in view of every one approaching the claim, and it was put on
the Avest side because there would be no obstruction on the building to
hide it on that side, whereas if it had been placed on the front, the doors,
when opened, would have obscured it. The distinction between this
case and that of Ferguson et at. v. Hanson et al. (21 L. D., 336), on this
particular point, is: in that case it was found as a matter of fact that
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there had been " a studied effort on the part of the applicants to avoid
a compliance with the law in posting the notices in a conspicuous place
on the land."

Paragraph 29 of the Milling Circular, approved December 10, 891,
reads:

The claijiant is then required to post a copy of the plat of such survey i a con-
spienous place upon the claim, together with notice of his intention to apply for a
patent therefor, which notice will give the date of posting, the name of the claimant,
the name of te claim, mine, or lode; the mining district and county; whether the
location is of record, and, if so, where the record may be found; the number of
feet claimed along the vein and the presumed direction thereof; the number of feet
claimed on the lode in each direction from-the point of discovery, or other well-
defined place on the claim; the naniE or aines of adjoining claimants on the saine
or other lodes; or, if none adjoin, the names of the nearest claims, etc.

Then follows paragraphs in regard to posting, etc., and in relation to
the publication of notice. Then this:

35. The notices so published and posted must be as full and complete as possible,
and embrace all the data given in the notice posted upon the claim.

36. Too much care can not be exercised in the preparation of these notices, inas-
much as upon their accuracy and completeness will depend, in a great measure; the
regularity and validity of the whole proceeding.

The law and the regulations thereunder in regard to giving notice of
application for patent of mining claims is much more elaborate than in
any other class of the public lands; and the reasons for this can be
readily understood when it is remembered that mining claims are very
often located in regions remote from settlements, where but few people
are to be found at any time, and, perhaps, none reside permanently
until the claims are developed, their value established, and by reason
thereof the locality becomes populated with those seeking the riches of
nature, or to engage in trade and traffic, mechanics and miners, all
brought together simply by reason of the mines. It is a matter of
common knowledge that the precious metals are invariably found in
the mountain regions, where the rigors of the climate and the general
environment are such that until there becomes a settled population,
with means for comfortable living and transportation, persons do not
remain any longer than it is necessary. In such sparsely settled
"mining camps," as well as in the older and more densely populated
districts, applications for patent for mining claims are made,. and it
was the intention of the law and rules that every means known, and by
every device that could be suggested, full and adequate notice should
be given to the world of the application, and that those seeing the
notices, whether posted or published, might from the contents thereof
locate the claim. Hence all these details required by the paragraph
quoted. The names of adjoining or of the nearest claims might enable
a party interested to identify the claim applied for, when by nothing
else in the notice he could do so. The notice should state where the
record of the claim can be found, for the reason that the location may
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be recorded in the records of the mining district, if there be one, or in
the recorder's office of the county where the claim is situated.

The published notice in this case does not comply with either of
these requirements. The only information this notice would convey
to the mind of any person watching for patent applications is that the
Kismet is situated "in Cripple Creek mining district, county of El
Paso, State of Colorado," and that corner No. bears a certain course
and distance from a given quarter-section corner. It is quite evident,
therefore, that this notice is not in strict conformity with the rules, and
it is doubtful if any persons interested in mining property in the local-
ity of the Kismet, if they had seen this notice, but were not familiar
with the name of the claim, would have had sufficient notice to put
them on inquiry.

It should be borne in mind that there is no limit to the time that a
mining claim must be located before application for patent may be
made. It may be located on one day and official survey applied for the
next. For instance, in the case at bar the Kismet was located May 23,
1893; the official survey was completed June 19, and application for
patent was made August 21, following, and on the last date there had
not been $500 worth of work done or improvements placed on the
claim, according to the return of the deputy-surveyor. Now, the min-
ing law does not require the locators of a claim to remain in the actual
physical possession of it all the time, as does the homestead law, for
instance; they are only required to do work annually, to the amount of
$100. So it is not at all improbable that the owners of.conflicting
claims might have no knowledge of the location of the Kismet, and
simply calling it by that name in the notices posted and published,
without giving the names of adjoining claims, or of those nearest it,
would not convey to any one any accurate idea of its locus.

It is true that the deputy-surveyor did not note adjoining claims or
those nearest it. But this was a plain neglect of his duty, if there
were claims in the vicinity, and if there were none, that fact should
have been stated. This is a matter that the applicant also, if he is
acting in good faith, should give his attention to and see that adjoining
claims are included in the notices. It would seem as if it were prima-
rily his duty to give this information, as his knowledge in regard thereto
would necessarily be superior to that of the surveyor, especially if the
latter was not familiar with that particular locality.

I am strongly impressed with the belief that the notices published
and posted in this case are not in substantial compliance with the rules,
and that there should, therefore, be new publication and posting, in
making which the rules should be strictly followed.

Your office judgment is therefore reversed, and the entry will be
suspended pending republication and posting.



DECISIONS RELATING TO THE PUBLIC LANDS. 629

PRACTICE-PIROTEST-CORtROBORATION.

STATE OF MONTANA v. BAYLISS.

A protest filed by a State against the allowance of an entry should be corroborated,
in accordance with the requirements of Rule 3 of Practice.

Secretary Smith to the Commissioner of the General Lantd Office, May
23, 1896. (R. F. I.)

The State of Montana by its Attorney General appeals from your
office decision of April 18, 1895, dismissing the protest of the State
against the mineral entry No. 3091 of Rawlinson T. Bayliss for Prospect
Lode, situate in part on section 36, T. 12 N., l. 6 W., ilelena land dis-
trict, Montana, upon the ground that the protest was not corroborated
as required by rule 3 of practice.

While a protest which attacks the record should be sworn to (See
Instructions of Commissioner McFarland, of January 31, 1883, 1 L. D.,
8a), yet the absence of verification is not fatal, (See Baker v. Briggs,15
L. D., 41), it being within the discretionary power of the Commissioner
to order a hearing on an informal protest, if it bears upon the validity
of the entry. (See Blakely v. Kaiser, 12 L. D., 202). So also it is not
error to dismiss a protest, which fails to satisfactorily show the invalid-
ity of the entry, or if not corroborated or verified. (See case of ilopely
v. MceNeill, 17 L. D., 108).

I am aware of no statute or rule, and none is cited by appellant,
which excepts a State from the operation of the general rule of prac-
tice, in the matter of protests; and it is contrary to good practice and
the just rights of claimants to permit the record of their entries to be
attacked by the unsworn statement of any party, whether a private
individual, a private corporation, or a State.

I am of opinion that the assignments of error are not well taken, and
the decision appealed form, as modified by your office decision of July
17, 1895, is accordingly affirmed..

GARDNER ET AL. V. WELSTEAD ET AL.

Motion for review of departmental decision of Februaryl7, 1896, 22
L. D., 194, denied by Secretary Smith, May 23, 1896.

MINING CLAIM-ADVERSE PROCEEDINGS-STAY OF ACTION.

LITTLE GIANT LODE.

Where a mineral applicant institutes adverse judicial proceedings against a subse-
quent applicant, whose claim in part involves the same land, there should be a
stay of action until final disposition of the suit at law.

Secretary Smith to the Commissioner of the General Land Office, Cay

23, 1896. (A. E.)
This is an appeal from your office decision of May 2, 1895, holding

that the order suspending action on the mineral entry No. 285, made
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December 31, 1889, by Harvey Young et al;, for the Little Giant lode
claim, Glenwood Springs, Colorado, could not be revoked and action
taken while a sit in court was pending.

It appears from the papers in the case that action on said application
was suspended October 24, 1890, until evidence was furnished showing
the determination of a suit at law brought by the claimants against
another and subsequent claim, known as the Teaser lode claim, and
involving part of the same land. At the time of the suspension this
suit was pending i a court of competent jurisdiction.

Appellant contends that the suspension should be revoked and
the entry approved for patent. To sustain this, it refers to the fact
that the suit in court was not brought against the Little Giant
Lode, but by it against the Teaser Lode, and that therefore the case is
not governed by section 2326 of the Revised Statutes; that section
2326 only applies to cases where a adverse claim is filed against the
original applicant, and that in this case no such claim was ever filed
or suit brought by the Teaser Lode against the Little Giant Lode.

This is a peculiar case, and while the facts may not bring it within
the letter of section 2326 of the Revised Statutes, such facts as the
record shows would appear to warrant your office in suspending action
until evidence is furnished showing that the suit at law has been

disposed of.
Your office decision is therefore affirmed.

MCINNES V. COTTER E T AL.

Petition for re review of clepartnental action herein, denied May 23,
1896. See 21 L. D., 97, 303.

APPLICATION TO ENTER-RULE 66-RECORD.

SHELDON V. ROACH ET AL.

The failure of an applicant for a tract of land to appeal from adverse action of the
local office will not be held to prejudice his rights, where such action is not
endorsed on the application, and the applicant notified of his right of appeal.

Parol evidence may be accepted to show facts which should have appeared of record,
and would have so appeared but for the omissions of the local office.

Secretary Smith to the Cononissioner of the General Land Offce, Ma11-ty
(W. A. L.) 23, 1896. (E. B., Jr.)

The land involved in this case is the SW. of See. IS, T. 1 ., R. 6
W., S. B. M., Los Angeles, California, land district. The parties are
Daniel F. Sheldon v. Isaac N. Roach and the Southern Pacific Railroad
Company.. The land was formerly entered as a homestead by one Bar-
net G. Cezar, but the entry was canceled nder the decision of the
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Department of January 23, 1892, in the case of Stevens v. Cezar, unre-
ported. Applications, as shown by the records of the local offi(e, were
presented by the said parties as follows:

Isaac N. Roach, February 29, 1892, to enter the N. t ol the SW. 
and the SW. of the SW. of said section as a homestead;

The Southern Pacific Railroad Company, March 7, 1892, to select the
SE. a of the SW. of said section under the act of June 22, 1874 (18
Stat., 194), in lieu of the SW. of the NE. i of Sec. 33, T. 2 S., R. 5
W., S. B. M., relinquished; and

Daniel F. Sheldon, March 30, 1892, to enter said SW. - of See. 18 as
a homestead.

These applications were each formally rejected by the local office on
the same ground, to-wit, that the entry of Cezar still remained intact
of record, the time within which he might apply for review of the said
departmental decision not having expired. Each of said applicants
duly appealed. The Department subsequently denied Cezar's motion
for review of its decision above mentioned. Stevens never sought to
exercise his preference right of entry thereunder.

In view of the affidavit filed by said Sheldon August 25, 1892, and
in due course of proceedings before your office, not necessary to recite
here, a hearing was held February 16, to March 1, 1893, and upon the
evidence adduced the local office decided the question of priority of
right to the land in favor of Sheldon, on the ground that he was the
first applicant therefor. This decision was reversed by your office
decision of April 2, 1895, wherein it was held that as to Roach and
Sheldon the evidence did not show settlement and residence in good
faith by either of them prior to filing their respective applications, that
the question of priority between all the parties must be determined
by priority of application alone, and that the several applications were
entitled to consideration in the order shown by the records of the local
office, thus preferring the applications of Roach and the Railroad Com-
pany to that of Sheldon. From this decision Sheldon duly brings his
appeal, his contention being that he was the first applicant for the land.

In his affidavit above mentioned Sheldon alleges that on February
8th, and again o February 23, 1892, he presented an application to
enter the tract in controversy, which application the register declined
to receive, in the first instance on the ground that it was premature,
inasmuch as he had received no official notice of the cancellation of
Cezar's entry, and in the second on substantially the same ground as
was given for the subsequent formal rejections of the several applica-
tions of the parties.

At the hearing Sheldon testified that e made a personal examina-
tion of the land on February 7, 1892, and on the following day, and
again on the 23rd of the same month, personally presented his home-
stead application to the register at the land office, with the result
stated in his said affidavit. Deponent Ewing, a farmer living hear the
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land, corroborates Sheldon as to his visiting the land February 7th.
No notation of Sheldon's offered application and its rejection appears
to have been made on the office records, nor any endorsement to that
effect upon the application itself, as should have been done in such
case. In their decision dated March 18, 1893, the local officers state:

The tender of Sheldon's application on a date prior to that of Roach is in accord-
ance with the recollection of the register of this office. His recollection in this
regard is clear and distinct and is that Sheldon applied to file upon the land a very
considerable time before Roach's application was offered. At the time Sheldon so
applied to file, no official information had reached this office of the decision of the
Hon. Secretary in the case of Stevens a. Cezar, and, the land not eing open to
entry, Sheldon was informed by the register that his application was premature.

Your said office decision admits that Sheldon did present an applica-
tion to enter the land prior to that of Roach, but proposes to deprive
him of any benefit thereunder on the ground that he acquiesced in the
refusal of the register to entertain his application and thereby " lost
whatsoever right he might have otherwise acquired by the presentation
of this application." I do not concur in this premise nor conclusion.
Sheldon's failure to appeal fron such refuial, which is the only founda-
tion for the premise, was not, under the circumstances, an acquiescence
in the denial of his right. He had o attorney at that time iior until
in August following. e was entitled to presume that in such a mat-
ter the register knew what was the proper comrse, would act in good
faith, and would not give him erroneous information or instruction.
His subsequent inquiries at the local office concerning the status of the
land, his subsequent attempts to file an application therefor, and his
actual presence in a tent thereon from about March 28th to April 4,
1892, all go to show a steady intention to homestead the tract.

The cancellation of Cezar's entry released the land at once from
appropriation (McDonald et cl. v. Hartnau et al, 19 L. D., 547). Sel-
don's application should have been received subject to the exercise by
Stevens of his preference right. It was the duty of the register, under
Rule 66 of Practice, to have made proper endorsement on Sheldon's
application and to have advised him of his right of appeal. Being
unadvised in the premises, Sheldon should not be prejudiced in any of
his rights by failure to appeal from the adverse action of the register
in February, 1892, within thirty days as usually required. The first
formal notice of action adverse to him appears to have been given after
the rejection of the application filed March 30, 18'92, and from this he
duly appealed. By this appeal he saved all the rights he ever had
under his original application, which the evidence shows was duly
presented for filing prior to that of either Roach or the Railroad
Company.

That it was competent by parol evidence to supplement the record
so as to show facts which should have appeared therein, and would so
have appeared but for the omissions of the local office, see the cases of
Mallet v. Johnston, 14 L. D., 658; Charles S. Phillips, 17 Id., 53; Fred-
erick Tielebein, Id., 279; and McDonald et al. v. Hartman et al., suprc.
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Although the question of priority of settlement as between Sheldon
and Roach is not directly in issue under the appeal, inasmuch as it is
insisted by Roach in argument that he made settlement prior to Shel-
don, I deem it proper to say that upon careful examination of the evi-
dence I concur in the conclusion reached by both the local office and
your office that neither of these parties settled and established a resi-
dence on the land prior to his application.

Your said office decision is reversed in accordance with the foregoing.
Sheldon will be given thirty days from notice hereof within which to
make homestead entry of the land.

GRIFARD ET AL. . GARDNER.

Motion for review of departmental decision of October 1, 1895, 21
L. D., 274, denied by Secretary Smith, May 23, 1896.

HOMESTEAD CONTEST-SETTLEMENT RITGHT-ENTRY-RESIDENCE.

WILLIAMS v. GENTRY.

In the case of an attack upon a homestead entry, by one alleging priority of settle-
* llment, where the etryman sets up his own settlement in defense he must show

that his initial acts of ettlement were maintained and followed up by residence
established within a reasonable time.

Secretary Smith to the Comntissionier of the General Land Office, May
(W. A. L.) 2, 1896. (0. J. W.)

On the opening of the Iowa country September 22, 1891, Willy Wil-
liams and William Gentry entered the race for land, starting on the
line about one and a half miles from the land in dispute, NE. I of Sec.
17, T. 15 N., 1t. 1 E. Willy Williams made the race on foot carrying a
gun, an ax and a quilt, and reached the land in dispute in about fifteen
minutes, and immediately went to work on it, stopping ol the SE.
corner. Gentry was on horseback, and made the race in about ten
minutes, stopping temporarily on NE. corner of the land in question,
but out of sight of Williams. He said to those with him when he
stopped," I claim this." He hitched his horse and walked away.. Be
and two other parties slept very near the line, but on the corner of the
claim in dispute that night.. Gentry saw Williams on the claim at
work late in the evening. September 28, 1891, Gentry filed on the
land. October 10, 1891, Williams filed affidavit of contest, alleging
that he was the first legal settler upon the land and had made valuable
improvemients, and that Gentry settled on Sec. 8 and not on the land
he filed on.

A hearing was ordered, and on August 17, 1894, the local officers
rendered a decision in which they found that Gentry was the first settler,
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and dismissed the contest. Williams appealed, and on January 26,
1896, your office affirmed the finding of the local officers. Williams
again appealed, and I have the same now before me.

The length of time between the ordering of the hearing and the
hearing on August 17, 1814, is unexplained.

Upon examination of the record, I am unable to reach the same
conclusions reached by your office. The local officeis and your office
concurred in finding, that Gentry eached a corner of this land
before Williams did, and this will be considered as correctly found.
There is no distinct finding of fact as to any act of settlement per-
formed by Gentry on the laud on the 224, and it would seen that
Gentry's verbal atnounceinent to two parties who were with him, that
he "claimed this," was treated as an act of settlement which would
bind others than those who heard it. Neither Williams nor Gentry
seem to have known anything of the land previous to their coling, or
to have had any knowledge of its number or boundaries. Gentry
claims to have dug a hole soon after he got on the land on the 22d near
where his house is now built, but it is shown by no other testimony.
Williams swears that Gentry passed him where he was at work on his
claim about sunset on the 224, and asked him if that was his quarter,
and on being told that it was, was asked if he had one and replied, yes,
about a mile or a mile and a half west. Witness Peterson on page 20
of the record says that Gentry came to his camp on the corner of
Sec. 7 on the morning of the 23d and asked him to help him locate the
corners of a claim; that they located them as best they could, and that
Gentry built one or two square pens. They were on Sec. 8 Gentry
says himself that he gave a man by the name of Peterson $1.00 to
locate his lines; that he built a pen, and that it was on Sec. 8. To
my mind the evidence leaves the matter in great doubt as to the laud
Gentry first selected. Your office as well as the local officers, however,
have found it to be the claim in controversy, and I shall proceed to
inquire how far Gentry has followed up his verbal announcement that
he claimed that land. The evidence does not show any staking or
flagging of the claim. The building of the pen or pens on the morning
of the 23, and the writing of his name on a tree, he adinits was on
Sec. 8. He went at once to Guthrie, and on September 28, made his
filing. He says he returned to the claim anal established his residence
upon it on the 15th of March, 1892. This was seven days before the
expiration of six months from the time he claims to have selected and
claimed it. His rights, whatever they are, must rest either upon his
priority of settlement or upon his entry. If they are to rest upon his
entry it is to be said that it was not made until September 28, at
which time Williams was a settler and working upon the land, hav-
ing followed up his settlement made on the day of the opening, and
Gentry's rights, under his entry, would be subject to Williams's rights
as a prior settler. If Gentry does not rely upon his entry, but upon
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his settlement made prior thereto, then the rule that he had six months
from the date of his entry within which to establish residence does not
apply. That rule applies only where the land entered was unoccLLpied
and unsettled at the date of the entry. Rights under the entry are
superior to any settlement rights which are founded after the etry
unless the entryman fails to establish residence within six months
after entry. If he is forced to rely upon his first acts of settlement,
where there is another settler on the land claiming to be the first set-
tler, then it must be shown that such first acts of settlement' were
maintained and followed up promptly and residence established within
a reasonable time. The case is to be treated then as though Gentry
had not made entry at all. In the case of Pickard v. Cooly (19 L. D.,
241), it was held--"that the right of a homesteader who files soldier's
declaratory statement, to make entry, dates from such filing, and he
cannot thereafter as against an intervening adverse claimant take
advantage of a settlement made prior to said filing" In the case of
Wood et al. v. Tyler (21 L. D., 156), it vas held,-" that a homesteader
cannot claim the privilege of a soldier's declaratory statement, and a
settlement at the same time."

I am unable to see why such homesteader should be allowed to claim
the benefits of a formal entry and of prior settlement at the same tiime,.
and think in all such cases he must rely upon the one or the other.

Williams in this case is shown to have reached the land in fifteen
minutes after it was opened to settlement, and to' have immediately
commenced improvements. He slept on his claim the night of the 22d,
and on the 23, began cutting house logs. This work was continued for
three days. He returned to Guthrie on Friday and came back to the
claim Saturday evening, bringing his wife with him. He continued to
work on his house and began living -iii it in ten days from the opening.
He and his wife have lived on the claim ever since. They have now
two houses, one fourteen by fourteen and the other eighteen by nine-
teen, the one of hewed logs and the other of rough, and over four acres
of land broken and three in cultivation, though he owns no team.
These facts show a settlement made in good faith, promptly followed
up, and unbrokenly maintained. Gentry has nov a residence upon the
claim and some land broken. For several months after the day of the
opening he seems to have paid Do attention to it. In my opinion, his
first acts of settlement, if it can be said that they were upon this land
at all, cannot be said to have been maintained within the meaning of
the law, nor was his residence established within a reasonable time.
Measuring the rights of the parties by the acts of each upon the land,
and the time and order in which these acts were performed, it must be
held that Williams' rights are superior to those of Gentry, he having
allowed the presumption of abandonment to arise against him.

Your office decision is accordingly reversed and Gentry's homestead
entry cancelled. Williams will be allowed to make entry upon compli-
ance with the law and the regulations of the Department.
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RAILROAD RIGHT OF WAY-DEFINITE LOCATION.

RIO GRANDE AND PAGOSA SPRINGS R. R. CO. ET AL.

The papers and maps of beneficiaries under the railroad right of way act are
required to be complete in themselves, and wholly independent of those filed
by any other company.

Acting Secretary Sims to the Commissioner of the General Land Office
M1ay 27, 1896. (A. M.)

On the 8th instant, you submitted a certified copy of the articles of
incorporation of the Rio Grande and Pagosa Springs Railroad Com-
pany and the due proofs of its organization; also like papers respecting
the incorporation of the Rio Grande and Pagosa Springs Railroad
Company in New Mexico.

These papers are filed by the respective companies to secure the bene-
fits of the right of way railroad act of March 3, 1875-18 Stat. 482-
and their acceptance is recommended. They have been examined and
found to comply substantially with the requirements of the regulations
under the act, they are acceptable to the Departnent and you will so
advise the companies.

You submitted with these papers a joint map of definite location of
a section of 4.94 miles of the line of road of the former company in
Colorado and of 5.94 miles of that of the latter company in New Mexico,

This map is not satisfactory. Te companies that have joined in
presenting it are separate organizations and have each filed separate
sets of papers in compliance with the law and instructions thereunder,
which have been accepted as above. They should also file separate
and distinct maps of sections of their respective lines of road and such
maps should meet the requirements of the right of way railroad circu-
lar as to affidavits and certificates, following the forms prescribed.

The papers and the maps of the several companies, beneficiaries
under the right of way railroad act, are required to be complete in
themselves and wholly independent of those of any other company.

By reason of the foregoing the map has not been approved.

RAILROAD GRANT-TERMINAL LINE-WITHDRAWAL ON GENERAL
ROUTE.

MORRILL V. NORTHERN PACIFIC R. R. Co.

By the establishment of the western terminus of the main line of the Northern
Pacific at Tacoma lands north of such terminal line are released from the effect
of the prior withdrawal thereof on general route.

There is no authority under the grant to the Northern Pacific for a withdrawal on a
second or amended map of. general route.
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The amended map of the general route of its branch line, filed by the company in
1876, was an abandonment of its previous general route of said line, as shown
by the map of 1873, and a reliiquishment of all rights under the withdrawal
in accordance therewith.

Secretary Smith to the Commissioner of the General Land Office, June
(W. A. L.) 9, 1896. (W. F. M.)

On February 23, 1893, Benjamin G. Morrill applied to make home-
stead entry of the SE. of the NW. , the SW. of the NE. A, the
NE. 1 of the SW. I and the NW. 4 of the SE. i of ection 21, township
20 N., range 10 E., XVillamette meridian, within the land district of
Olympia, Washiligton, alleging settlement on or about October 20,1884.

The local officers rejected the application for conflict with the grant
to the Northern Pacific Railroad Company, and on appeal to your
office this action was affirmed.

In appealing the case to this Department Morrill has specified a
number of alleged errors, but the question at issue, generally stated,
is whether or not the land in controversy has passed to the company by
virtue of the grant, and its consideration leads to a specific examina-
tiou into the acts of the company with respect to the grant, in so far
as the interests of the appellant may be affected thereby.

It appears that the land lies within the limits of the withdrawal on
the map of general route of the main line filed August 13, 1870, also
on the maps of general route of the branch line filed, successively, in
1873, in 1876, and in 1879, its location with respect to the route of 1873,
however, depending upon the manner in which the terminal for that
line shall be drawn. It lies, also, within the limits of the grant as indi-
cated by the map of definite location of the branch line filed December
8, 1884. If Morrill settled on the land, as aleged, in October, 1884, it
is excepted from the grant, unless at that date it was in a state of res-
ervation by virtue of the filing of some one of the several maps of
general route.

By resolution of the board of directors of the company, of September
10, 1876, the terminus of the main line was fixed at Tacoma, and the
land is north of the terminal line established upon the terminus thus
adopted by the company. As to lands so situated it has been held by
this Department, in a recent case, that they are released from any claim
of the company arising out of the withdrawal on the map of general
route of the main line filed in 1870. Denny et al. v. Northern Pacific
R. R. Co., 21 L. D.,252.

As to the maps of 1876 and 1879, it has been held here that the grant

provides for but one legislative withdrawal on the filing of the map of general
route, which exhausts the legislative will with respect to such preliminary with-
drawal, and precludes the subsequent exercise of executive authority to make a
further withdrawal for such purpose on a second or amended map of general route.
Cole v. Northern Pacific R. R. Co., 17 L. D., S.
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It results, therefore, that unless held in reservation by the map of
1873, the lands involved in this case were free and subject to entry at
the date of Morrill's settlement i October, 1884.

On November 24, 1876, Secretary Chandler approved a amended
map of general route of the branch line, using the following ]anguage:.

The Northern Pacific Railroad Company having abandoned the general rotte of its
branch road, designated by miap thereof filed in this Department August 16, 1873,
and thereby relinquished all claim to the Ian ds withdrawn upon the approval of said
map, and hiaving adopted by resolution of the board of directors bearing date May
11, 1876, in lieu of said route, a general route of such brich road, ]aidl down on this
map, and said route being by me deemned i all respects preferable to the one so
abandoned, I hereby approve this map, in accordance with the application of said
company.

In 1877 Hon. 0. Jacobs filed an application here for a reconsidera-
tion of the action of the Department approving the map of 1876, the
grounds of which need not be considered at this time. On January 8,
1877, the attorney of the company filed in this Department a state-
nent of his objections to the reconsideration asked for by Mr. Jacobs,

in which the following paragraph occurs:
By the amendment the branch is shortened and a more direct and feasible route

obtained; the territory will be more benefited because the amended line or a portion
of it will be built and all may be-but the old line cannot be,

and in concluding the paper, as if not only to emphasize the company's
purpose to abandon the route of 1873, but to make plain that it had
been, already, at that date, abandoned, he says:
that since the acceptance of the amended line by the Department, the company has
contracted for the ties for twenty-five or thirty miles of the road; part of the iron
has already been purchased and shipped, grading has commenced and the company
are moving in good faith to accomplish its wvork; and for the Department to now
recall its approval would be to entail great loss on the company and defeat the
construction of any part of the branch line.

The logic of these statements appears to me to be so clear that it can-
not be misapprehended or misconstrued, and the meaning of the lan-
guage is inconsistent with any theory other than that the company had
at that time wholly abandoned the line of 1873, and were not consider-
ing it at all in connection with its plans for the ultimate construction
of the road. It is confirmatory of the representations made to the
Secretary of the Interior, when the map of 1876 was presented to him
for his approval, that the company had abandoned the route of 1873
and relinquished all claim to the lands withdrawn by virtue of the
filing of the map indicating that route.

The subsequent acts of the company so completely confirm the theory
of abandonment that all doubt of its correctness is removed. In 1879 it
filed a second amended map of general route indicating a proposed line
widely variant from the abandoned one of 1873, more nearly conform-
ing to the line of 1876, and along the general route of final construction.

Following the declarations of the company as to the infeasibility of
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the line of 1873 and of its purpose not to build on it, are its acts begin-
ning construction, in 1S76, on a new line, and definitely locating the
road, in 1S84, on another and different line.

The road is now completed and in operation, but the lands withdrawn
along the route of 1873 had not been restored by any formal order of
htlis Department to the public domain until 1879, and then only to the
extent of the lands that fell without the limits adjusted upon the line
of 1879. It will probably not be contended that any. snch order was
necessary, but it will be conceded that such restoration would have been
ilso facto effected by the building of the road on a different route; and
if that be true, restoration was equally effected when the route of 1873
was explicitly, definitely and finally abandoned. If the lands along
that route were in a state of reservation after 1876, they are in the
same condition now. Their status with respect to the work of public
improvement had in contemplation by Congress, and which was the
motive of the grant, has not been altered since that date. Of these
lands, generally, it may be said that after definite location they bore
no relation to the grant, and neither did they, for the same reason,
after 1876.

By virtue of the circumstance, however, that the land in controversy
is situated near the common terminus of the constructed road and of
the route of 1873, it happens that the limits of the grant as adjusted
include it, and that it may be within the limits of the withdrawal on
the map of 1873, dependent, as before stated, upon the way in which
the terminal is drawn. I do not think this coincidence affects its
status. The route of 1873 was abandoned, as a whole, and the lands
withdrawn, therefore, were released along its entire length.

I am not advised that any decision has been rendered here distinctly
in conflict with the foregoing views since the early case of Northern
Pacific Railroad Company v. Pressey, reported in 2 L. D., p. 551. That
case, however, proceeds upon the theory, now exploded, that the com-
pany might file amended maps of general route and that executive
withdrawals thereon were effective to reserve the lands within their
limits. It does not appear, furthermore, that the acts and declarations
of the company, evidencing its abandonment of the line of 1873, were
brought to the attention of the Department, since the subject is not
discussed, nor even adverted to.

In the more recent case of Northern Pacific Railroad Company v.
Mclahon, 18 L. D., 435, the conflict is more apparent than real. It
was there held that the relinquishment of the company, filed in 1879,
of all claim to lands withdrawn on the map of 1873, cannot, in good
faith, be invoked against the company by the United States, in view
of the decision by this Department that the later withdrawal in 1879
was without authority of law. But, as in the case of the company
against Pressey spra, the question of abandonment of the route of
1873 was not made an issue, and was not discussed.
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From the foregoing considerations it will be seen that no lands were
in reservation for the benefit of the branch line of the Northern Pacific
Railroad Company after its abandonment, in 1876, of the route of 1873,
and it results, therefore, that the land sought to be entered by Morrill
was free of any claim of the company at the date of his alleged settle-
ment in October, 1884.

The decision of your office is, therefore, reversed, and it is now
ordered that a hearing be directed for the purpose of inquiry into the
facts concerning Morrill's settlement.

AYLEN V. YOUNG ET AL.

M1otion for review of departmental decision of December 28, 1895;
21 L. D., 565; denied by Secretary Smith. June 9, 1896.

PRACTICE-NOTICE OF HEARING.

NEEDS V. BIINZE.

In computing the period of notice, given by personal service, of a hearing before
the local office, the day on which service is made should be excluded, and the
time counted as beginning to run on the next succeeding day.

Secretary Smith to the Commissioner of the General Land Office, June

9, 1896. (W. M. B.)

The petitioner Hinze applies, under Rules 83 and 84 of Practice, for
an order directing the Commissioner of the General Land Office to
certify to this Department the proceedings in the case of William
Needs, contestant, v. Conrad Hiuze, contestee, involving the latter's
homestead entry No. 278, made February 23, 1891, for the E. of the
NW. , and the W. of the NE. of Sec. 21, T. 48 N., R. 9 W., Ash-
land land district, Wisconsin.

The record in this case shows that a hearing was ordered upon the
charges made by the contestant Needs against the claimant Hinze with
respect to abandonment and failure on the part of said entryman Hlinze

to cultivate and improve the tract in question as prescribed by the
homestead law. It is further shown that notice of such hearing was
served upon Hinze in person on April 14, 1894, to the effect that a
hearing to consider and determine the issues made by contest affidavit
of Needs had been ordered and set for May 14,1894. It further appears
that such hearing was had on the said day, at which the contestant
appeared and submitted testimony in support of the allegations con-
tained in his affidavit of contest; te contestee failing to appear thereat,
either in person or by attorney. Upon the testimony submitted by
contestant (contestee submitting none) at the hearing had on said May
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14, 1894,-the local officers found in favor of contestant and against con-
testee and recommended that the entry of the latter for the tract in
dispute be canceled on account of abandonment thereof for more than
six months immediately prior to initiation of contest, and failure to
cultivate and improve the tract as provided by law.

The defendant Hinze did not appeal from the action of the local
officers, whereupon their finding was, on August 31, 1894, concurred
in and sustained by yonr office.

In due course of time Hinze filed a motion asking for a review and
reversal of your said office decision, which said motion after a careful
consideration was dismissed upon good and sufficient grounds.

From the decision of your office, dated August 31, and December 1,
1894, canceling entry and closing case, in accordance with Rule 43 of
Practice, and dismissing motion for review, the defendant appealed.

The right of appeal was denied appellant under provision of
amended Rule 1 of Practice, which prescribes that no appeal shall
be taken from the action of your office " affirming the decision of the
local officers in any case where the party or parties adversely affected
thereby shall have failed, after due notice, to appeal from such decision
of said local office," as in the case at bar.

The record shows that Hinze had such notice of the decision of the
local office.

The said entryman now raises the question of jurisdiction as to the
authority of the local officers to hear ad determine the case on May
14, 1891, alleging that such hearing under Rule 7 of Practice could not
have been had until thirty days from date (April 14, 1894) of notice,
and that under said rule the 15th, instead of the 14th,'day of May was
the earliest day on which said hearing could have been held. Upon
that ground the case is brought here upon a motion asking that a writ
of certiorari be issued to your office for the purpose already stated.

As stated, personal notice was served on Hinze on April 14, 1894,
whereby he was notified that a hearing was set for May 14, 1891. He
absented himself from the hearing had on that day, and contends that
the day fixed for the same was short of the time prescribed by Rule 7
of Practice, for the reason that in computing the thirty days therein
allowed both the day on which notice was served and trial day should
have been excluded, whereas only one day had been left off in the
reckoning of said time.

Applicant seems to be in error in regard to such contention. The
method of computing time under Rule 7 of Practice is enounced in
departmental decision of September 12, 1895b in the case of Hart v.
Hector (21 L. D., 164), wherein it is held that in computing time, where
notice of date of hearing is served upon a party thereto, it is proper
to exclude either the day on which notice is served or the day on which
the trial is to take place, but not both days. Vide also, Forsyth v.
Warren, 62 Ill., 68: Kane v. Brooklyn, 114 N. Y., 586.

10332-voL 22-41
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Personal service on applicant of notice of hearing fixed for and-had
on Mray 14,1894, as stated, having been had on him April 14,1894, he
had the prescribed thirty days notice, since time began to run on April
15th, and, under the rule laid down in the cases above cited, including
the 14th day of May, 1894, it will be seen that the applicant had thirty
days notice of time of earing exclusive of service day of notice, hence
the contention of petitioner that the local officers did not have jris-
diction of the case on account of isufficient notice is without force or
merit.

Furthermore the application contains no sworn statement of facts
or showing whereby it appears that any error was committed by your
office in the decision from which appeal was taken and denied, or that
substantial justice was not done petitioner in the decision complained
,of. The application is based upon a mere technicality, and not upon
any merit which the case may be supposed to possess, which would be
a sufficient ground within itself for dismissing the same.

For the foregoing reasons the application is denied.

HOMESTEAD CONTEST-SETTLEMENT RIGHTS.

MYRICI V. ENNIGH.

Mere personal presence on public land, without the performance of acts connecting
the claimant with the land, is not a settlement within the meaning of the
law.

Secretary Smith to the Commissioner of te General Land Office, JUne
9, 1896. (G-. . R.)

On October 13, 1893, George S. Heniigh made homestead entry of
the S. of the NW. and lots 3 and 4, See. 5, Tp. 19 N., R. 6 B., Perry,
Oklahoma.

On October 28, 1893, Fred D. Myrick filed his affidavit of, contest
against the entry, alleging prior settlement upon the land.

Hearing was had, and the register and receiver recommended that
the contest be dismissed.

On appeal, your office, by decision dated May 2, 1895, decided that
"the only issue in this case is priority of settlement," and that from
the testimony submitted you were " unable to come to any satisfactory
conclusion as to which one of the parties was the prior settler." This
being the case, your office directed that plaintiff and defendant be
required to divide the land between them "in such manner as they
may agree upon," allowing thirty days to make the agreement; that
upon failure to agree, the land will be sold to the highest bidder as in
cases of simultaneous applications to enter, or, if the parties so desire,
they may settle the case by entering into an agreement by which one
of them shall receive patent for the whole tract, and then convey a
specified portion of the land to the other.
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This judgment does not appear to satisfy either party to the contro-
versy, since both have appealed, each insisting that the evidence taken
at the hearing gives him a better right to the land.

The testimony shows the following state of facts:
Myrick, the contestant, made the run from the Creek line when the

signal was given, at 12 o'clock, noon, September 16, 1893. He testified
that the distance from that line to the land is five miles; that he rode
a gray horse, which had no equal in the crowd for speed, having had
three months training; that he ran in advance of all others, by reason
of the speed of his horse. He does not know how long it took 'him to
make the race; he located on the southwest corner of the land, fifty
yards north of south line; that where he first located, he could see all
over the land, except about five acres near the southwest .corner; that
no one was there when he first located. He thus describes his acts:

I first, pulled off my saddle, stopped, and in about five minutes waved a man over
to where I was, and which (whom) I passed on the road, who threw me out about
half bushel of corn. I fed my horse, and shelled the balance of the corn where I was
standing ... I fed the horse on the ground .... I left the claim about half an
hour by sun to bring lay things out from where I left them; returned same evening
two hours after dark; Otis Ritchie came back with me; set off wagon bows, top
side boards, wagon sheet, clothes chest, cooking utensils, bed, and a little feed;
slept there that night (i. e., 16th September), where I stopped. On claim next day
(Sunday, September 17), and ran south and west lines; staid there Sunday night,
went to Perry Monday; returned to land Wednesday (September 20). On Friday
(September 22) plowed a small patch and next day built a sod house; that Hennigh
(entryman) had no improvements when contestant did the plowing; had then been
all over the claim; plowed about three acres on October 2; and when on October 13
Hennigh had made entry, he (contestant) had three acres plowed, sod house, and well
four feet deep dug second Sunday after opening; that he now (date of hearing) has
a box house eight by twelve, cave ten by twelve, shed sixteen by fifty, fifty acres
plowed; fifteen acres back-set; pasture of fifteen acres enclosed with two wires; a
pond, and hay cut and put up from eighty acres.

On cross-examination he admitted he had not staid on the land all
the time, nor eat all his meals there; that he left the land and went to
Kansas about November 10, 1893; returned March 1, 1894; that he was
detained in Kansas by sickness. The following question was asked
him:

What notice did you give other than personal presence that you were claiming the
land?

A. I only claimed the land which I then held down, which ever it might be.

He further admitted that when he first got to the land all he did was
to feed his horse; that he left his saddle, blanket, martingales, and
shelled corn to hold down his " spot" until he returned with his wagon.
(This was about half an hour before sundown of September 16.)

N. Miller (witness for ilyrick) testified that he made the race with
Myrick, kept up with him for three-quarters of mile, when his horse
fell. Myrick then got three hundred yards the start, and kept that
distance to the land. This witness saw no other person on the land as
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he passed it. Miller says Myrick was ahead of all other men, except
three; that his (Miller's) horse was not trained. This witness testified
that when Myrick left the land late in the evening of the 16th, he
(Myrick) wrote his name on a corn shuck, and left it on the ground
under some corn cobs.

One Dunn, a witness for Myrick, testified that he was riding a mule
in the race, and kept company with Myrick for about three miles and
kept in sight of him the rest of the way.

From all the testimony it may be safely said that Myrick reached the
land shortly after twelve o'clock; that he fed his horse; that he brought
his team and camp outfit to the land that night; that'in a few days he
built a sod house; that he left the land and staid away from November
10 to March 1 (two months and twenty days); that his absence was
excusable by reason of sickness; that he returned to the land, built a
small house, improved the land, and continuously resided there. He is
mistaken, however, in saying he distanced all others. At least three
men kept up with him; and his trained horse went bat little faster than
Dunn's mule.

Hennigh, the entryman, testified that he made the race; that he also
rode a trained horse; went de west of Creek line, and reached the
land ' about eleven minutes after twelve; " that he first " stuck a stake"
that he carried with him; that this stake was three feet long, his name
written thereo n; put a flag on the stake, and put his hat on the stake
and tied it fast. In about half an hour from that time, his brother
came with a wagon, gave him a spade with which he dg some holes
(one of which was for a well), set up the wagon bow, and stretched a
quilt over it; that he saw no other person on the laud except his brother,
who located on the west part of it; saw other men located on surround-
ing lands; did nothing further that day but look for lines and corner-
stones; that this settlement was made about one hundred and fifty
yards west of east line, and about sixty rods north of south line; staid
on land that night (September 16) with three of his brothers, had his
team and camp outfit, and saw no one on land but his brothers; staid
till noon of September 17, and did some breaking on west side and
some on east side of claim, two frrows thirty yards long and some
short furrows; three brothers were with him when he did the breaking.
Left at noon of September 17, and nothing was done at place where
Myrick is alleged to have settled; went to Perry to file, and returned
September 21, staid there that night, looked over land, left next morn-
ing, and returned again October 6, and did more plowing; that he then
saw for the first time a sod pen and a little plowing; that this plowing
ran across the plowing done by him (Hennigh). Went back to Perry
to file and' returned again October 19; that he then cut and hauled
logs, and built the walls of a house; slept, cooked, and ate on claim
while doing this-work, and on October 28 went to Kansas, where his
'father lived, to get furniture for his house and money to complete it;



DECISIONS RELATING TO THE PUBLIC LANDS. 645

returned to land November 28, 1893, bringing stove, cooking utensils,
bed, etc.; put the roof on his house, plastered it, moved in, and has
lived there continuously ever since; has twenty acres broken; stable'
corn crib; well; orchard of thirty trees; small fruits, berries, grapes,
etc.; nineteen acres in crop; good garden; raised two hundred and
twenty-five bushels of corn; improvements worth $150. ls testimony
is substantially corroborated, as to his settlement, residence and
improvements.

W1lile the testimony of both parties is corroborated, it is difficult to
understand why neither should have seen the other on the day they
reached the land, each is seemingly positive that the other was not
there. Assuming that they reached the land at the same time, the
issue is narrowed down to the acts of settlement first made by each.
Myrick, unfortunately, did nothing on the land the first afternoon but.
feed his horse. -He did no specific act to give notice to others that he.
intended to settle. He pt up no fag, dug no holes, and made no
improvements whatever; and it was not until two hours after nightfall
of the day of the opening that he had his camip outfit there. In the
meantime, Hfennigh, the entryman, who appeared upon the land about
the same time, immediately set a stake on which was a flag, and dug
some holes and started a well.

Settlement upon the public land is not affected by merely going upon
the land; there must be something done to indicate that the party
intends'to take the land; and, although one may in fact precede
another to a tract of public laud, intending to enter the saine under'
the public land laws, yet if he postpones the performance of some-
definite act of settlement sufficient to give notice thereof to passers by,
until after a later comer reaches the land and performs such acts of
settlement, it can not be held that he has made the prior settlement;
for, as before seen, mere personal presence, without the performance of
some acts connecting the person with the land, is not a settlement
within the meaning of the statute. Hurt v. Griffin; 17 L. D., 162;
Strutz v. Crabb, 19 L. D., 122.

The issue in this case is as to who made the first settlement. From
what is above seen, in the rather lengthy recital of the facts, that
issue must be decided in favor of Hennigb. His entry will, therefore,
remain intact and the contest will be dismissed.

The decision appealed from is accordingly reversed.



646 DECISIONS RELATING TO THE PUBLIC LANDS.

SETTLEMENT RIGHTS--AIDVERSE CLESAIS.

SHOOK V. DOUGLAS.

A settlement claim acquired with the knowledge of, and under a agreement with
an adverse claimant, is entitled to recognition as against the subsequent elaim
of said adverse claimant.

Secretary Smith to the Commissioner of the General Land Office, June
9, 1896. (E. B., Jr.)

I have considered the case of Marion F. Shook v. John Douglas, ol
appeal from your office decision of March 20, 1895, holding Douglas'
homestead entry, No. 3035; lunboldt, California, land district, for-the
N. ~ of the NE. and the E. J of the NW. of Sec. 8 T. 3 N., R. 3 B.,
H. M., subject to the prior right of Shook as to said N. - of the NE. t.

I find the material facts to be substantially as set out in said decision.
Douglas established his residence upon the NE.4 of the NW.4 of the
section while the land was unsurveyed and long prior to the settlement
of Perrine's father-in-law to whose possessory rights Shodk, step-son of
the latter, succeeded by purchase in 1879. The testimony adduced at
the hearing duly had between the parties in October, 1892, shows that
in 1877 Douglas agreed with Perrine that the former should hold and
occupy the. land lying west of a line running north and south through
a large rock near the center of the NW. of the NE. I of the section
and that the latter should likewise take the land lying east of such
line, and that later-about 1884-Douglas and Shook agreed upon a
divisional line some distance to the westward of the first line. This
later line, as was subsequently disclosed by the government survey in
the summer of 1891, was only a few rods east of the north and south
center line of the section and left most of the land in controversy .in
possession of Shook.

Shook having settled upon and claimed the land in controversy with
the knowledge and consent of Douglas, and under an agreement
between them, and having, as appears from the record, presented his
application therefor on the same day Douglas made his entry, and
within three months after the filing of the plat of survey in the local
office, Douglas will not be permitted now to repudiate the agreement
and enter the land in the face of Shook's adverse claim. The case of
Walters v. Minter (17 L. D., 187) is directly in point and supports the
view I have just expressed. Said decision is affirned.



DECISIONS RELATING TO THE PUBLIC LANDS. 647

TIMBER LAND CONTEST-CHARACTER OE LAND.

JOHNSON V. MACMILLAN.

the act of June 3, 1878, provides for the disposition of lands that are not, at the
time of sale, fit for cultivation on account of the timber thereon.

Secretary Smith to the Commissioner of the General Land, Office, June
9, 1896. (W. M. W.)

I have considered the case of Oscar L. Johnson v. Willis M. MacMil-
lan, on the appeal of the former from your office decision of June 5,
1895, dismissing his protest against the timber land application of said
MacMillan for lots 9 and 10 and the N. - of the SE. I of Sec. 30, T. 23.
R. .17 W., San Francisco, California, land district.

The record shows that on April 1, 1891, Willis M. MacMillan filed iff
the local land office at San Francisco, California, his sworn statement to
purchase the land involved under the act of June 3, 1878 (20 Stat., 89).

MacMillan gave notice of making proof, aid on July 7, 1891, one
George C. Johnson filed a protest, alleging that the land was agrieu-
tural in character.

A hearing was had, and upon the evidence submitted the local offi-
cers found the tract to be timber in character within the meanig of
the act of June 3, 1878. On appeals by said Johnson from the local
officers' decision and your office decision, the finding of the local offi-
cers was sustained by your office and the Department, and the case
closed June 18, 18f4.

On July 23, 1891, Oscar L. JohnIson1filed an affidavit and his apli-
cation to contest the right of MacMillan to enter said land under the
act of June 3, 1878, alleging that said lauds

are agricultural in character, of good soil, aid will, wh en the timber is removed
therefrom, produce good crops such as are raised in California, and that the said

laidi is not of such character as issubject to entry under the act of June 3, 1878.

This affidavit was with the record when your office by its letter " G"
of June 8, 1894, closed the case of George C. Johnson v. said Mac.\lil-
lani. In said letter" G" it was stated that:

Oscar L. Johnsoi's affidavit and application to contest MacMillan's claim must
now be given proper attention, and is hereby returned for due action thereon by you.
The record in the above entitled case (of George. C. Johnson), or any part thereof
which you may require, vill be returned on your request.

Thereupon, the local officers ordered a hearing on the affidavit of
Oscar L. Johnson to determine the character of the land invo]ved.

Oil January 16, 1895, the local officers recotumended that Oscar L.
Johnsoni's contest be dismissed.

John son appealed to your office.
On June 5, 1895, your office dismissed Johnson's protest, and directed

that upon such decision becoming final that "1 MacMillan's final proof
will be accepted, and he will be allowed to enter the land."

Johnson appealed.
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Macl illan filed a motion for review of your office decision, on the
grouzid that no right of appeal should have been allowed Johnson.

On August 30, 1895, said motiou was denied by your office.
The tird specification of error assignted in appellant's appeal is as

follows:

The Hon. Commissioner erred i ruling that tc evidence submitted in this case
shows the land to be subject to entry under the act of June 3, 1878.

At the time set for trial John1sonL filed a motion for a commission to
take the depositions of five Witnesses who were not present, but if they
had been present would testify that the land is chiefly valuable as
agricultural land, and if cleared of its timber good paying crops, suck
as are ordinarily raised i Califo1nia, could be raised on it, and a
ordinary man could male a goo(l living for himself and family on it.
This motion was granted by the local officers.

If the case can properly be determined o te evidence introduced
in tis case without considering the evidence in the George C. Johnson
case, it will be unnecessary to pass on or discuss te other questions
presented by lie appeal, for te reason that if any error was committed
by your office ini passing on te other poiits decidled, it would be error
without prejudice.

The receiver of the local office testified that Johnson offered to file
his homestead application for the laud i controversy and tendered the
filing fee, which was rejected.

Johnson was called as a witness on his own behalt, and testified that
lie commenced the eontest in good faith. That he had been over every
subdivision of te land in question. That lie lived i a half mile of it,
andcl had lived there four years. Tlat tle land was valuable for agricul-
tural purposes. That the land would be susceptible of cultivation if
the timber standing upon it were removed. Te register asked him:
"Of tbme oe hundred and sixty acres involved in tis contest how much
of it is timber now growing upon ?" Thereupon the record shows that:
'Counsel admits for Jolnson that it is all covered with timber." ile

further testified that said land was covered with edwood, fir and oak
timber. That the redwood and fir trees average about four feet in
diameter and te oak trees about one foot in diameter.

The admission that the tract is all covered with timber is in its nature
conclusive as against Johnsoni as to the fact admitted, and the sane is
true respecting his evidence as to the character of such timber and the
size of the trees growing on the lal.

Ini United States v. Budd, 144 U. S., 155-167, involving the coii-
struction of the timber and stone act of June 3, 187S, the supreme
court uses this language:

Lands are not excluded fom the scope of the act because in the future, by large
expenditures of money and labor, they mauy be reullered suitable for cultivation. It
is enongh that at the tine of the purchase they are not, in their then condition, ft
therefor. The statute does not refer to the probabilities of the fture, but to the
facts of the present.
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The rule announced in the Budd case has been followed by the
Department. See Kelly v. Ogan, 15 L. D., 564; Gilmore v. Simpson,
16 L. D., 546; Robert v. Brownell, S L. D., 216, and Gibson v. Smith,
Id., 249. In the latter case it was held that the word "timber" as
used in the act of June 3, 1378, refers to such trees as are valuable for
commercial purposes. The timber on the land involved testified to by
Johnson is certainly valuable for conunercial purposes.

For these reasons your office decision appealed from is affirmed.

MCLEAN 4. UNION PACIFIC hY. CO.

Motion for review of departmneital decision of February 21, 1896, 22
L. D., 227, denied by Secretary Smith, June 9, 1s96.

TOWN LOT-SETTLEMENT RIGI$T-TRANFEREE.

DE:LLA BROWNi ET AL.

The possessory right acquired by the first occupant of a town lot is a proper subject
of sale and transfer, ad the delivery of actual possession to the purchaser,
before the prior occupant leaves the lot, renders the date of his occupancy
avaVilable to the purchaser if he continues his occupancy until the date of the
townsite entry.

Secretary Smith to the Conignissioner o te General L-and Office, June
9, 1896. (C. J. W.)

On November 3, 1893, Della Brown filed her application before town-
site board No. 8, for a deed to lot 17, block 24, Perry, Oklahoma,
alleging that she was the first occupant of the lot, and that she had
male valuable improvements on it. (n the same day Mary Patterson
filed her application for deed to this lot, alleging that she purchased
the possessory right of J. P. Jones to the same, and that since said
purchase she has been an occupant tlereof, and had made valuable
improvements.

,On November 15, 1893, Alexander M. MeElbionney filed his applica-
tion for a deed to said lot, alleging that he took possession of it on
September 16, 1893, and that he was an occupant thereof.

Perry Pringle and Alice E. Lionberger, after filing applications made
default at the time of the hearing, and have ceased to be parties to the
controversy.

The contest at the hearing was between Della Brown, Mary Patter-
son and Alexander M. MeElhinney, at which hearing some forty wit-
nesses testified, their testimony covering over three hundred type-
written pages, and forming altogether a mass of badly conflicting
testimony, much of which is immaterial. That it is difficult to extract
certain truth from it, is indicated by the fact that each member of the
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board was led to a different conclusion by it, as to who was the first
occupant of the lot. One member of said board found that Della
Brown reached it first; another that Mary Patterson was first, and the
third that McElhinney was the first occupant. Each of the applicants
appealed from the decisions which were adverse to them and said
appeals were considered together by your office on September 3, 1895,
and the conclusion reached, that a preponderance of the evidence
showed that John P. Jones was the first to occupy and stake the lot;
that lie transferred his possession and right to Irs. Patterson on the
afternoon of' September 16, 1893. and that she has continued the occu-

pancy, has improved the lot, and is entitled to a deed for it. From
this decision Alexander M. McElhinney and Della Brown have each
appealed.

Della Brown insists that it was error not to find.that by a prepon-
derance of the testimony, she is shown to have been the first occupanrt
of the lot, and 1icElhinney isisting that it was error Dot to find that
he was first. Each of the appeals contains the allegation, that it was
error to hold that Jones transferred, or could transfer, his occupancy
and possession to Mrs. Patterson, and that she thereby got the benefit
of his occupancy. The appeals therefore present two grounds of
error,-one being an error of fact, and the other an error of law. These
will be considered in the order stated.

After considering the theories of the evidence presented i the
opinions of the different members of the board, as well as the theories
presented in the arguments of counsel, in connection with the record
itself, I am led to concur with your office in finding that Jones was the
first person who occupied and staked the lot in question on the day of
the opening, and that he transferred, his possession of the same soon
afterwards, on the evening of that day to Mrs. Patterson..

The remaining question is, Did the transfer of his possession to Mrs.
Patterson, for a valuable consideration, permit her to tack his prior
possession to her subsequent possession'so as to give her the benefit
of it, as between herself and one who claims to have come upon the
lot, before the transfer was effected. It is insisted in the first place
that Jones had nothing to sell or transfer, and in the second place that
the written evidence of the transfer on the back of Jones! booth certifi-
cate is inadmissible, because not acknowledged before a proper officer.
Jones seems to have been a qualified lot occupant, and the evidence
shows that he made the run from the line on the day of opening, start-
ing with others at the proper time, and that he reached and staked this
lot, while it was yet unoccupied, and that he was upon it in person
with his horse and saddle when Mrs. Patterson reached it, and proposed
to buy him out.

In my opinion he had initiated settlement upon the lot, which
being maintained until the time of the townsite entry embracing it,
would have entitled him to a ded, and he thereby acquired such a con-
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tingeut interest in the lot, as might lawfully be made the subject of
sale or transfer. Your office properly held that it was not necessary to
determine, whether the writing on the booth certificate offered to prove
the transfer from Jones to Mrs. Patterson, was- admissible or not,-the
fact being one which could as well be established by parol as by
written evidence. Jones testified orally to the sale and transfer of his
possession and to the receipt of the money paid him in consideration
of the same.

Settlement rights under homestead laws are distinguishable from
such rights where the settlement is made upon a town lot. The sale of
the improvements of a prior homestead settler does not make his date
of settlement available to his vendee, for the reason that the establish-
ment of personal residence,'within a prescribed time, and the mainte-
nance of such residence for a prescribed period, are required under the
homestead laws. The reason for this rule does not apply to settlement
on or occupancy of town lots, under the townsite laws, nor does the
rule itself. The sale of his evidences of settlement by a first occupant
of a town lot, and the delivery of actual possession of such lot to the
purchaser, before the first occupant leaves it, renders the date of his.
occupancy available to the purchaser, who continues the occupancy
until the date of the townsite entry.

Your office decision is accordingly affirmed.

SOLDIER'S ADDITIONAL HOMESTEAD-SECTION 7, ACT OF IARCH 3,
1891.

WELCH V. PETRE ET AL.

The purchaser of a soldier's additional homestead right is entitled to the benefit of
the confirmatory provisions of section 7, act of March 3, 1891.

Sbcretary Smith to the Commissioner of the. General Land ffice, Jua
9, 1896. (C. J. W.)

On August 31, 1887, Matthew B. North made soldier's additional
homestead entry, No. 3661, F. C. 1329, for the N. i SE. and lot 4 Sec.
20, T. 62 N., 1t. 14 W., based On certificate of right issued by your
OfficeiniNorth'siame o September12,1878. Byletter"("of Decem-
ber 28, 1889, your office held said entry for cancellation, because based
on imilitary serviceperforiecl in the Missouri Home Guard. Assignees
of North appeiled to the Department.

On April 8th, 1S90, William Welch filed his application to enter the
land in dispute, which was rejected by the local officers for conflict
with North's entry, and Welch appealed to your office. Your office
without acting on said appeal forwarded it to this Department for
consideration in connection with North's appeal, but no notice was
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takei of it in the decision rendered here, as it was not covered by the
appeal from your office. In said decision rendered June 16, 1892, it was
fheld that the soldier's additional homestead entry in the name of Mat-
thew B. North was confirmed by the 7th section of the act of March 3,
1891 (26 Stat., 1095). A motion for review of said decision was duly
filed and allowed, and on June 2, 1893, on review of the same, said
decision was reversed and recalled, and it was held that said entry,
made in the name of said North was not covered by the confirmatory
provisions of section 7, act of March 3, 1891, supra.

In. promulgating the decision of June 16, 1892, your office affirmed
the action of the local officers in rejecting Welch's application, but in
the notice to Welch's attorney it was simply stated that action had
been taken in his case by promulgating departwental decision of June
16, 1892. This was by letter "" of your office of July 7, 1892, and
seems to have led to the filing of the motion for review of departmental
decision of Jnne 16,.1892, which resulted in the reversal of the same, and
the cancellation of North's entry. (16 L. D., 484.) This last decision
was promulgated by your office letter "C " " of J uly 6, 1893, in which the
local officers were directed to advise the parties itei ested in the entry
of North that thirty days from said notice would be allowed in which
they might take action under the act of March 3, 1893 (27 Stat., 593),
and in a letter of same date Welch's attorneys were advised that his
application could not be considered until the expiration of said thirty
days.

The transferees of North filed application in the local office to pur-
chase June 5, 1893, upon which action had been sspended until your
office letter "C" of July. 6, 1893, was received, when the same was
allowed, and cash entry 12440 made, dated July 12, 1893. Your office
letter "OCX of January !4, 1894, held said entry to be regular, and that
the same would be approved for patent after thirty days, which was
allowed Welch and his attorney to take action.

February 24, 1894, attorneys for Welch filed in your office motion for
review and reconsideration of your office decisions of July 7, 1892, and
January 24, 1894, affecting said tracts. On May 4, 1894, your office
reversed said decisions, and held that action taken by your office under
departmental decision of Juie 16, 1892, including the affirmance of the
action of the local officers in rejecting Welch's application, was made
void and of no effect by the reversal and recalling of said decision, and
left Welch's application in the status of being then before your office
on the appeal of Welch. from the action of the local officers in rejecting
it, and further that Welch's application appearing to be regular, his
rights under said application were superior to those of North's trans-
ferees. Whereupon your office held cash entry No. 12440, for cancella-
tion as to N.A SE. Sec. 20, T. 62 N., R. 14 W., and that Welch would
be allowed to make entry for the same.

On July 15, 1894, Douglas A. Petre and Robert F. Fitzgerald,
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assignees, filed their appeal from said office decision of May 4, 1894, in
which they make the following specification of errors:

1. It was error to hold that. the contention of Welch, that he was not notifed of
departmental decision of June 16,1892, but only of the promulgation of said deci-
sion, is sustained by the records of the Commissioner's office.

2. In holding that Welch's application had the present status of being before your
office on the appeal from its rejection by the local officers.

3. In holding that his rights under his application were superior to those of North's
transferees.

4. In not holding that the transferees of North had the right to purchase the tract
covered by North's former entry under the provisions of the act of March 3, 1893.

5. In holding cash entry 12440 for cancellation.

The foregoing statement of facts indicates the steps heretofore taken
in the litigation between the parties.

In the light of recent adjudications by the highest courts, it is not
deemed necessary to consider the grounds of error set out in the
present appeal.
* When this case was first before the Department on appeal from your

office, June 16, 1892, (Letter-press copy book, No. 246, page 341), it was
then held that the entry in question having been made by North August
81, 1887, and sold after said entry, before March 1, 1888, to parties who
were guilty of no fraud, should be confirmed under the 7th section of
the act of March 3, 1891 (26 Stat., 1095), the transfer of the same having
been made when there was no adverse claim. It was then said,

The applicants have furnished an abstract of title, duly certified, showing the
conveyance of said tract, and who are the present owners thereof; they have also
furnished affidavits that the tract has not been reconveyed to the entryman, and
that they are bon fide purchasers. You will therefore issue a patent on the entry in
question.

This decision, after its promulgation, was recalled by the Depart-
ment and reversed in the ease of Cleveland v. North et al. (16 L. D.,
484), in which the cancellation of the entry was ordered, for the reason
as stated that the sale of a soldier's additional homestead right was
illegal and such purchaser is not entitled to the benefit of the confirma-
tory provisions of the act of March 3, 1891. This later decision is now
under review, and the case may be regarded as open. The supreme
court in the recent case of Alfred F. Webster v. Milo J. Luther and
Louis Rouchleau (163 U. S.,) has distinctly and plainly held that the
soldier's right to additional homestead, is assignable and transferable
under the statute, and this notwithstanding the practice may have been
different under the Land Department. It is therefore apparent that
the dcision of the 16th of June, 1892, announced properly the law of
the case, as it was then and is now, and should not have been disturbed.
The case being open and the assignees still applicants for the confirma-
tion of said entry, it is held that the application of Welch to make
entry was properly denied, and that the entry stand confirmed and
patent issue in accordance with said decision of 16th of June, 1892.



6t)4 DECISIONS RELATING TO THE PUBLIC LANDS.

WTAGON ROAD GRANT-AVITIDRAWAAL-SETTLEMENT-ENTRY-SELECm
TION.

WILLA2IETTE VALLEY AND CASCADE MT. WAGON ROAD CO. V.
BRUNER.

While Do rights are acquired as against the government by settlement on land with-
drawn in aid of a congressional grant, and entries of lands so reserved should
not be alloved, yet, under the withdrawal for the benefit of this grant wherein
no rights to specific tracts are acquired prior to selection, and entries or filings
have been allowed, based on settlement prior to selection, in violation of said
withdrawal, the Department may, in its exercise of its supervisory authority,
require the selection of other tracts, if it appears that the grant can be fully
satisfied from the remaining lands; and to this end entries or filings of such
character may be suspended to await the adjustment of the grant.

ihe departmental order, given in the case of Peter Clemons against said company,
directing the cancellation of all entries allowed after said withdrawal, is accord-
ingly modified.

Secretary Smith to the Commissioner of the General Land Opice, JTune
9, 1896. (F. W. C.)

I have considered the appeal by the Willamette Valley and Cascade
Mountain Wagon Road Co., from your office decision of December 18,
1894, dismissing its protest against the final proof tendered by Philip
Bruner upon his homestead entry covering lots 1, 2 and 3, Sec. 31, T.
22 S., R. 3 E., Burns land district, Oregon.

These tracts are within the limits of the withdrawal ordered by your
office letter of July 10, 1874, on account of the grant made by the act
of July 5, 1866 (14 Stat., 89), under which said company claims, which
order was received at the local office Augast 6, 1874, and it is on account
of this reservation that the company's protest is based.

The land was free from claim, so far as the record shows, at the date
of withdrawal, but on November 20, 1889, the local officers permitted
Bruner to make homestead entry of the land.

Prior to said date, to wit, on July 17, 1884, the company had made
selection of this land.

Bruner made proof upon his entry, after due notice by publication,
in which it was shown that he settled on the land March 1, 1884, and
has since continuously resided thereon and improved the laud.

Your office decision held that because Bruner had shown settlement
prior to the company's selection, that a valid claim was initiated
thereby that was a bar to the company's selection.

This case is governed by the principles announced by this Depart-
ment in the case of said company against Hagan (20 L. D., 259),
wherein it was held (syllabus):

No rights either legal or equitable as against the grantee can be acquired by
settlement on, or entry of lands withdrawn by executive authority in aid of a con-
gressional grant, and the failure of a grantee in such case to respond to the pub-
lished notice of a settler's intention to submit final proof, can not operate to defeat
the grantee's right of selection. -
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Under this decision Brun~r's entry would of necessity be canceled, as
was directed in the case of Peter Clemons v. Willamette Valley and
Cascade Mountain Wagon Road Company (L. and R. Press book 326,
p. 114), but for the reasons hereafter given am of the opinion that his
entry should be permitted to remain of record.

In this connection I must review, to some extent, the history of the
grant, and the facts are taken partly from those recited in departmental
letter of January 27, 194 (18 L. D., 25).

The company's line of constructed road is 448.7 miles long, and as
the grant was one of quantity-three sections per mile-it aggregates
861,504 acres.

There had been patented on account of this grant, prior to January
27, 1894,54'.9,809.29 acres, and 161,274.42 acres have since been patented,
together amounting to 711,083.71 acres. This leaves 50,420.29 acres
yet due on account of this grant.

This grant was " three sections per mile to be selected within six miles
of said road," and as the lands were early withdrawn to the full extent
of six miles on each side of the road, the withdrawal was nearly twice
the amount of the grant.

Your office letter of January 2, 1894, reported that of the lands with-
drawn 752,811.74 acres were vacant and unselected, and that in addition
thereto 17,824.18 acres had been selected to which there were adverse
claims.

In departmental letter of January 27, 1894 (svpra), you were directed
to serve notice upon the grant claimant requiring the completion of
selections on account of the grant within ninety days from notice, after
which time the withdrawal formerly made and maintained would be
revoked.

No direction was given as to the disposition of the adverse claims.
Notwithstanding the fact that of the 752,811.74 acres reported to be

vacant and unselected within the withdrawal made on account of this
grant, 462,621.74 acres were shown to be surveyed lands (more than
three times the amount necessary to fill the full complement of the
grant), the order requiring that selection be made within ninety days
after notice, under penalty of revocation of the withdrawal, was sus-
pended by departmental letter of March 15, 1894 (IL. D. Press copy
book 280-416), in view of the fact that a bill was pending in Congress
providing for the survey of the lands within the limits of this grant.
This suspension seems to have stood until March 28,1895, when in con-
sidering the case of said wagon road against Ragan (20 L. D., 259), it
was said:

While I recognize the propriety of the withdrawal made by the exeeutive to pro-
tect this company in the exercise of its right to make selection in satisfaction of its
grant, I a. also impressed with the importance of requiring the company to make
the selections necessary to satisfy this grant as speedily as possible, in order that
the surplus remaining in the limits of this withdrawal may be restored to settlement
and entry. The reason alleged by the company for failure to make selections to
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satisfy the grant is, that the Government has failed to have the lands surveyed.
That reason no longer exists. The act of August 20, 1894 (28 Stat., 423), authorizes
the deposit of a sufficient sum by the owners of grants of public lands for the pur-
pose of having a survey of the townships within the limits of their grants. if this
company refuses to accept the benefit of this act, it will be required to make its
selections from the surveyed portion of lands along the line of its road, and the
Iwithdrawal of the unsurveyed lands along the line of the road will be revoked. It
will, therefore, be notified that a survey must be made of such lands as it desires to
survey, on or before November 1st next, and to make all selections necessary to sat-
isfy its grant, within ninety days thereafter, and thereafter the withdrawals will be
revoked.

Aln extension of this time for one year was granted by d epartm ental
letter of October 26, 1895 (L. and R. Press Book, 315 p. 315).

It will thus be seen that great liberality has been extended so as
to preserve, as far as possible, the full quantity of the lands within the
grant from which to satisfy, by selection, the amount granted.

It appears, however, from the report of your office, that entries have
been erroneously allowed within the limits of the withdrawal main-
tained on account of this grant; to what extent I am not advised, but
not a great many.

While it is clear that, technically speaking, these entries were
improperly allowed, being in conflict with the withdrawal ordered by
your office, yet no rights were acquired by the wagon road company
by reason of said withdrawal.

As the lands granted were, by the terms of the act making the grant,
"to be selected, no right was acquired to any specific tract until
formal selection thereof had been made. Prior to this time, as before
recited in this opinion, Bruner settled upon the land in question, and
while I recognize the right of the company, under the grant, to make
selection, yet I am of the opinion that nder the supervisory power
with which this Department is invested in the matter of adjustment of
these grants, if, as it would seem, this grant can be fully satisfied with-
out resort to this tract, shown to be improved to great value, the com-
pany should be required to select some other tract within the limits of
its grant, not so occupied and improved.

It is not ny purpose to authorize the conti uation of the allowance
of entries within the reserved limits, but, as to those tracts upon which
entries or filings have been allowed, and the-lands improved as shown
in this case, that such tracts should not be awarded the company in
the adjustment of its grant, if it can be satisfied without resorting
thereto, and I have therefore to direct that all such entries be
suspended to await the final adjustment of the wagon road grant.

The order for cancellation of all entries allowed subsequent to with-
drawal, given in the case of Peter Clemous et al., before referred to,
is modified accordingly.
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SWAMP LAND NDEMNITY CERTIFICATE-ACT OF MARCH 2, 1889.

STATE OF MICHIGA N.

The general provisions of the act of March 2, 1889, restricting the sale of public
lands at private entry to the State of Missouri, did not contemplate the nullifi-
cation of the special right conferred by the act of March 2, 1855, upon States to
locate swamp indemnity certificates on lands that were at the date of said act
subject to entry at one dollar and twenty five cents per acre.

Secretary Smith to the Commissioner of the General Land Office, June
9, 1896. (W. F. M.)

On October 30, 1895, the State of Michigan located 5;014.76 acres of
land under swamp land indemnity certificate No. 7, originally issued
May 21, 1887. It is not deemed necessary to describe the lands more
fully than to state that they are situated in the Marquette district,
neither is it considered a natefial fact that the location was made
under a duplicate or certified copy of the original, the latter having
been lost by the State.

The State has appealed from the decision of your office holding the
location for cancellation on the ground that the certificate is only locat-
able on lands subject to private entry at one dollar and a quarter an
acre, and that there are no longer any lands of that character in the
State of Michigan.

The indemnity provision under the authority of which the certificate
in question was issued is contained in the second section of an act enti-
tled "An act for the relief of purchasers and locators of swamp and
overflowed lands," approved March 2, 1855, that part of the section to
which reference is had being as follows:

Where the lands have been located by warrant or scrip, the State or States shall
be authorized to locate a quantity of like amount, upon aly of the public lands sub-
ject to entry at one dollar and a quarter per acre, or less, and patents shall issue
therefor upon the terms and conditions enumerated in the act aforesaid. 0 Stat., 634.

This act is remedial as shown both by its title and its particular pro-
visions and should be construed in such a manner as to effectuate its
objects rather than to defeat them. Those objects are twofold, first, to
afford relief to persons who had made entries of lands that had passed
to the States under the swamp land act of September 28, 1850, 9 Stat.,
519, and second, to indemnify the States for losses occasioned by such
entries.

At the date of the passage of the act there were public lands in the
State " subject to entry at one llollar and a quarter per acre 2 and it
was uinquestionably the intention of Congress that those lands should
be utilized for indemnity purposes. By a later act (25 Stat., 854,) it
was provided that " from and after the passage of this act no public
lands of the United States except those in the State of Missouri shall
be subject to private entry," but it is not conceivable that by this gen-
eral provision it was intended to nullify a special statute enacted for a

10332-VOL 22-42
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remedial purpose. This conclusion is particularly irresistible in view
of the attitude of the State in equity; for while it would not be accu-
rate to say that the State has a vested right of indemnity location, yet
it is strictly within the law to say that there existed a vested interest
in the losses which are specified as the basis of the proposed location,
and it is not thought to be going too far to lay it down that the State
could not, without its consent, have been divested of its interest by any
act of Congress.

This reasoning appears to be supported by late expressions of this
Department, as in the case of Swineford et al. v. Piper, 19 L. D., 9,
where it was contended that the fifth section of the act of March 3,
1887 (24 Stat., 56,) was repealed by the provision now under discus-
sion, the following language is used:

It need only be said that the repeal of laws by implication is not fayored, and,
owing to the fact that the fifth section of the act of March 3, 1887, vested a remedy
in those who had purchased of the railroad company in good faith, the Congress
certainly had no intention of taking that remedy away before the Department could
ascertain or pass upon it.

Again, in Wheeler V. The Bessy Heirs, 21 L. D., 518, in discussing
the policy of the act, it is said:

Under said former policy (before March 2, 1889), any person who was, or who had
declared his intention to become a citizen, could buy as much land as he could raise
money to pay for, and secure title by "private entry" or "private cash entry." In
this way non-resident speculators were absorbing numberless tracts of land, and
holding them from cultivation, hoping to realize the " unearned increment " which
would accrue from the labor of others in developing the country. This practice
was against the policy of Congress which encouraged actual settlers in good faith
and residents. Therefore Congress put a stop to it. The act of March 2, 1889, had
no other purpose. It disturbed no bona fide rights whether vested or inchoate. It
simply said that from and -after its date, the practice of selling " offered" land to
private persons for cash should be discontinued.

These conclusions render unnecessary any discussion as to the mean-
ing of the descriptive phrase "public lands subject to entry at one
dollar and a quarter per acre," and similar expressions, when found in
general legislation.

The decision appealed from is reversed.

SECOND CONTEST-QtALIFICATIONS OF CONTESTANT-PRIORITY.

TAYLOR v. HENDERSON ET AL.

A second contestant who, in addition to the charge made in the prior suit, alieges
that the contestant therein is disqualified as an entryman, is not entitled to be
heard thereon during the pendency of said proceedings; and in the event of the
cancellation of the entry under attack as the result of said proceedings, such
contestant is entitled to no priority of right to proceed against the subsequent
entry of the successful contestant.

Secretary Smith to the Commissioner of the General Land Office, Jne
9, 1896. (W. M. W.)

I have considered the case of George W. Taylor v. John . Hen-
derson and William HI. Duncan, on the appeal of the former from your
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office decision of February 9, 1895, rejecting his application to nter-
vene i the case of William H. Duncan v. John C. Henderson, involv-
ing the NE. 1 of Sec. 33, T. 17 N., R. 2 W., Guthrie Oklahoma, land
district.

In order to clearly understand the questions involved in this case it
becomes necessary to refer at some length to the record in the case of
John C. Henderson v. C. C. Holland, as well as the record in the case
at bar.

On April 23, 1889, Holland made homestead entry for the tract.
On July 2), 1889, Henderson filed an affidavit of contest against

Holland's entry, charging that Holland was disqualified to make entry
of said tract by reason of having entered the Territory before noon of
April 22, 1889.

A hearing was held, and the local officers found in favor of Hender-
son and recomnmended the cancellation of Holland's entry.

On January 19, 1891, William H. Duncan filed an affidavit of con-
test charging that both Holland and Henderson were disqualified to
make entry of said land, and asked to be allowed to intervene and
submit proof in support of his charges.

On January 20, 1892, your office affirmed the judgment of the local
officers in favor of Henderson. At the same time it was held that
Duncan's affidavit was not filed until after Henderson's; that Duncan's
allegations against Henderson could not at that time be considered,
and Duncan's application to intervene and contest Henderson's claim
was thereupon refused, upon the ground that " no contest suit can be
initiated against him prior to entry."

Holland appealed, and on November 17, 1893, the Department
affirmed the judgment of your office, and directed the cancellation of
Holland's entry.

Holland filed a motion for review of the departmental decision.
On February 19, 1894, Holland filed in the local office a withdrawal

of his motion for review, then pending before the Departmeent, and a
relinquishment of his entry. At the same time, George W. Taylor
inade an application to enter said tract under the homestead law,
which he claims was accepted, but which in fact was rejected. Taylor
appealed to your office.

On March 3, 1894, Henderson applied to enter the land; but his
application was not acted upon because of a vacancy in the office of the
register of the local office.

On March 8, 1891, the l)epartment returned to your office the
papers in the case of Henderson v. Holland, without action on Holland's
motion for review.

On Mlarch 22, 1894, your office closed the case of Henderson v. Hol-
land, and directed the local officers to notify Henderson that he would
be allowed thirty days to exercise his preference right of entry, and
added: "You will in no wise affect the right of Duncan first and
Taylor subsequently to attack such entry, if they so elect."
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On April 4, 1894, Taylor filed a motion for review of this decision of
your office, which was denied.

.On June 2, 1894, iHenderson made entry for the tract under his pref-
erence right accorded by your office letter of March 22, 1894.

On June 4,1894, Taylor filed an affidavit of contest against Hender-
son's entry, charging, inter alia:

That one John C. Henderson claims said land by virtue of a contest. That said
Henderson is not a qualified entryman for Oklahoma lands, for the reason that he
admitted that he entered upon and came into the Oklahoma country, and on and
across that part of it which is known as Payne county, 0. T., on Friday and Satur-
day, April 19, and 20, 1889, and prior to twelve o'clock noon, central standard time
of April 22, 1889, and is what is known in the Oklahoma country as a sooner, and is
disqualified to enter said land.

He also claims under his homestead application of February 20, 1894.
On June 11, 1894, Duncan filed an affidavit of contest, charging that

Henderson was disqualified from making entry by reason of having
entered the Territory of Oklahoma within the prohibited period, and
stating therein that he waived no rights acquired by his contest filed
January 19, 1891, supra.

In pursuance of the instructions contained in your office letter of
March 22, 1894, supra, the local officers ordered a hearing on Duncan's
contest. Taylor filed a motion to be allowed to intervene in said case,
reciting: (1) That on the 20th day of February, 1894, he made entry
of said land, and (2) the filing of his affidavit of contest against
Henderson's entry on June 4, 1894, spra. This motion was overruled
by the local officers. Taylor appealed to your office, which, on Febru-
ary 9, 1895, instructed the local officers as follows:

This office has twice deliberately held that Duncan should first have an opportu-
nity to proceed against Henderson and no good reason appears for now making a
different ruling. You will, therefore, proceed with Dunean's contest against Hen-
derson's entry as heretofore directed, and action on Taylor's contest will be sus-
pended to await the final adjudication of Henderson's.

Duncan's application for entry and hearing filed January 19,1891, his application
of November 21,1893, to enter, and his application of June 11, 18941, to contest, are
herewith returned to serve as a basis of the hearing to be had on his allegations.

Taylor appealed.
In his appeal, Taylor claims that he made entry of the tract on Feb-

ruary 20, 1894. This contention is not sustained by the record. He
alleges error in your office decision: "In holding that the said William
H. Duncan should have the first opportunity to proceed against the
said John C. Henderson;" error "in directing the register and receiver
to proceed with Duncan's contest against Henderson's entry, for the
reason that said Duncans contest is a second contest, and the entry of
the said Holland was canceled by reason of the prior contest of the
said John C. Henderson;" error "in directing that action on Taylor's
contest be suspended to await final adjudication of Henderson."

In your office decision of January 20, 1892, it was held that Duncan's
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allegations, in his affidavit of contest, against Henderson could not
then be considered, for the reason that "any person may contest an
entry, regardless of the fact as to whether he is a qualified entryman
or not." This holding was clearly correct and proper. Geiseudorfer
v. Jonles, 4 L. D., 1S5; Lerne v. Martin, 5 L. D ., 259.

The question as to Henderson's qualification to enter land i Okla-
homa could not properly be raised by Duncan pending Henderson's
contest against Holland's entry. That question could only arise after
the cancellation of Holland's entry and upon Henderson's application to
assert his preference right of entry. Saunders V. Baldwin, 9 L. D., 391;
Hyde et at. v. Eaton et al. (on review), 12 L. D., 157; Hyde et al. v. Warren
et al., 14 L. D., 587.

In regard to the entry of Holland, it is clear that Duncan occupied
the position of a second contestant. His conteSt against Holland Was
based upon the same grounds as Henderson's, and was filed long after
Henderson's ease had been tried before the local officers. It has been
held that a second contestant, whose application to contest is received
and held pending the disposition of a prior suit on the same grounds,
acquires no right under the act of May 14, 1880, in the event that the
entry under attack is canceled as the result of a hearing ordered to
determine all conflicting claims to the land in question. Hyde et al. v.
Eaton, supra; West Guthrie Townsite v. Cohn et al., 15 L. D., 324.

It follows that Duncan acquired no rights by virtue of his contest
against Holland's entry, which was in reality virtually canceled as the
result of Henderson's contest, although it nominally appears to have
been canceled by relinquishment. Such relinquishment was made
after the Department had decided the case against the entryman and
directed the entry to be canceled. It is true, a motion for review was
pending when the relinquishment was made, but this did not change or
affect the judgment in any way. When Holland withdrew his motion
for review, the judgment would in effect operate to cancel the entry.
Such entry being properly canceled in favor of the first contestant,
whatever rights the second contestant might have had prior to the
cancellation were extinguished thereby.

After Henderson's entry was made it stood precisely upon the same
footing as any other entry; it had no connection with Holland's entry
that preceded it: as soon as it was made it became subject to contest
on any proper ground, the same in all respects as any other entry;
and the first contestant would have precisely the same rights against
Henderson's entry as a first contestant against any other entry. Taylor
filed the first contest against enderson's entry, and is entitled to be
heard first and to all other rights accorded a first contestant. The
rights of contestants are given by law (act of May 14, 1880, 21 Stat.,
140), and the Land Department has no authority to either enlarge or
abridge such rights.

It follows that the action of your office was erroneous, in so far as it
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held that Duncan acquired such a right as a second contestant against
Holland's entry as would entitle him to be heard as against Hender-
son's entry as a first contestant, when the record shows that Taylor
had actually filed a contest against said entry several days before
Duncan filed his contest against it. It was also error to suspend
Taylor's contest.

For these reasons, your office decision appealed from is reversed, and
the papers in the case are herewith returned for frther proceedings in
harmony with the views herein expressed.

RAILROAD GRANT-INDEMNITY SELECTION-TIMBER CULTURE
CLAU.

ROMAINE V. NORTHERN PACIFIC R. i. Co.

The improvement of land, with the view to taking the same under the timber culture
law, confers no right thereto, that will bar indemnity selection thereof.

Secretary Smith to the Commissioner of the General Land ffice, June
9, 1896. IF. W. C.)

I have considered the appeal by Garrett Romaine from your office.
decision of September 20, 1895, rejecting his timber culture application
covering the S. A of IE. 1 and S. I of NW. n, Sec. 31, T. 11 N., R. 39 E.,
Walla Walla land district, Washington, for confliet with indemnity
selection made by the Northern Pacific railroad company.

This land is within the indemnity limits of the grant for said com-
pany, and wvas included within its list of selections filed January 5, 1884.

December 27, 1888, Romaine tendered his timber culture application
for this land, alleging that he had settled thereon February iS, 1878,
and had since continuously cultivated and claimed the land. Upon
said allegations hearing was duly held, at which both parties were
represented. The testimony shows that this land was included under
a common fence embracing about three-fourths of the section; that in
1878 the fence that included the land here in question was built and
during that year Romraine broke twenty-five or thirty acres and has
since increased the breaking to one hundred acres.

It has been repeatedly held by this Department that where settle-
ment alone is depended upon to defeat the attachment of rights under
a railroad grant, it must be affirmatively shown that the settler pos-
sessed the qualifications necessary to entitle him to complete claim to
the land under the settlement laws.

In the case of Northern Pacific . R. Co. v. Violette (i9 L. D., 28), it
was held (syllabus):

The occupancy and cultivation of a tract at definite location, by one who subse-
quently iakes timber culture entry thereof, do not serve to except said tract from
the grant if the entryman was not qualified to take the land under the settlement
aws when the grant attached.
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Again, in the case of Northern Pacific R. R. Co. . White (19 L. D.,
452), it was held (syllabus):

Possession and occupancy of a tract at date of definite location with intention to
subsequently enter the land under the timber culture law, do not serve to except it
from the operation of the grant.

So far as the record made at the hearing is concerned, it is-not shown
whether Romaine possessed the qualifications necessary to complete
entry of the land here in question, under the settlement laws. It is
shown, however, that he had no house upon the tract here involved.

From the record made in another case between the same parties,
involving the N. t of the NE. 4 and.the N. A- of the NW. , of said sec-
tion 31, being the land immediately north of that here in question, it
appears that upon the same date that Romaine tendered a timber cul-
ture application for the land here involved, he also tendered a home-
stead application for the tract immediately north and hereinbefore
described. Upon this last mentioned application hearing was ordered,.
at which it was shown that Romaine settled upon that tract in 1878
and has since continued to reside thereon. His settlement upon that
tract was held by departmental decision of May 14, 1896 (not reported)
to be sufficient to reserve the tract covered by his homestead applica-
tion from selection by the Northern Pacific railroad company.

It would appear, therefore, that his claim to the tract now under con-
sideration, rests upon the fact that he had fenced the same in 1878 and
has since improved the breaking done thereon, with an intention to
make timber culture entry of the same. By these acts, no such right
was acquired prior to the tender of his timber culture application as
would bar selection of the land by the company. As before stated, the
company made selection of the land in 1884, more than four years before
Romaine tendered his timber culture application, and as the regularity
of the selection is not questioned by the record before me, I must sus-
tain your office decision in rejecting Romaine's application for conflict
with the selection by the company.

MINING CLAIM-'PLACER LOCATION-DISCOVERY.

Louisn MINING COMPANY.

Under the mining law a discovery of mineral on each twenty acres is required in
the case of a placer entry by an association.

Secretary Smith, to the Comnmissioner of the General Land Office, June

9; 1896. (P. J. C.)

It appears by the record that the Louise Mining Company made
mineral entry No. 209, survey No. 2522, of its "placer mine," Septem-
ber 26, 1887, embracing 596.76 acres of land, in Marysville, California,
land district.
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May 26, 1890, your office directed the attention of the local office to
the fact that the placer claim embraced four different locations and the
five hundred dollars worth of improvements required by the statute
:were shown to be off the ground claimed and the applicant was
required to show that the improvements were for the common benefit
of all the clains.

By letter of December 23, 1891, your office acknowledged receipt of
"additional evidence" showing shafts sunk on lots 41, 42, and 44, " but
there is no evidence that discovery of valuable mineral has been made
on lot 43." This was required.

Under date of February 24, 1893, the local office forwarded a cor-
roborated affidavit showing the character and value of improvements
upon the land in controversy, and on adjoining mining claims, for the
alleged purposes of developing those entered.

By letter of April 3, 1894, your office notified the register and receiver
that the additional evidence called for December 23, 1891, had not
reached your office, and requiring it to be furnished; also that "said
claimant must furnish evidence showing a discovery of mineral on each
twenty acres in each location embraced in said entry."1

In response to this the applicant filed the affidavit of the superin-
tendent of the company, by which it is shown that he has
caused four bore holes to be made varying from two hundred and fifty feet to four
hundred and en feet in depth, one on each location of said placer mine; and that
the same developed gold bearing gravel under the lava cap; that two shafts were
also sunk of one hundred and forty feet and one hundred and sixty feet respectively
and also a development tunnel was run about three hundred feet in length, all of
which gave positive proof of the existence of an extensive gold bearing gravel deposit
underlying the surface of the said placer mine;

that the work on adjoining claims "tends to develop and establish the
richness and extent of the gravel deposit'" in the land.

By letter of July 5, 1895, your office again considered the matter
and held that "while said affidavit tends in a general way to establish
the mineral character of the land entered" yet it was insufficient to
show a discovery of mineral on each twenty acre tract. The entry
was therefore held for cancellation except as to the twenty acre
tracts on which discovery had been made. Also requiring segregation
survey of such tracts and affidavit of five hundred dollars worth of
imlprovemeut.

The appeal of the applicant brings the case before the Department,
and the errors assigned are (1) in holding that it was necessary to
show a discovery on each twenty acre tract; (2) in holding the en-
try for cancellation; and (3) in requiring any further showing of im-
provements.

The allowance of this entry was grossly erroneous in the first instance.
There were four different locations, all located on the same day, to-wit,
June 27, 1881, and the application for patent was made April 12, 1887.
The return of the deputy mineral surveyor as to improvements is "a
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bedrock tunlel near the north boundary run into the claim from the
"Kenzie Ravine," a distance of 125 ft.; a cabin 12'x18', and a shaft
146 feet deep" was sunk on the adjoining claim. This shaft is shown
to be 55.91 chains from corner No. 1 of lot 41 of the placer entry, and.
the bedrock tunnel is also off the land sought and is run in the direc-
tion of the same lot. This lot is on the extreme southwesterly end of
the tract. There is nothing in the record as presented with the ap'li-
cation for patent to show any improvement on either of the other. tracts,
or a discovery of mineral on any of them. There was no showing made-
of the annual expenditures required by statute on either claim, except
for the year 1886, and that recites the identical work reported by the-
surveyor as quoted above, but in addition this affidavit says that but
one-half the expense of both the shaft and tunnel was borne by the-
applicants.

It was not shown by the report of the deputy surveyor or otherwise,,
that there had been a discovery of mineral, either by exploration on
the ground or by the bedrock tunnel which was then being run in the-
direction of the laud. Neither was it claimed that the shaft, more than
3600 feet -from the land, tended in any way to disclose mineral in the
so-called placer mine in controversy. There was nothing presented in
the local office that showed affirmatively that the land was mineral in
character.

It is contended that the applicants complied with all "the then known
regulations," in sinking the "four bore holes," one on each location. It
will be borne in mind that these " bore holes " were made several years
after the application for patent, and, incidentally it may be remarked,
that the disclosures made by these holes is the only intimation of
mineral on the land to this date. The Department is not advised,
of any "regulations" on the subject of discovery of mineral. This
is a statutory requirement that cannot be enlarged or abridged by
regulations.
- In Ferrell v. Hoge (18 L. D., 81), it was decided that a discovery

must be made on each twenty acre tract included in a placer location
of one hundred and sixty acres. his decision was affirmed on review
(19 L. D., 568), and has been approved subsequently in Southern
Pacific . Griffin et al. (20 L. D., 485), and in Rhodes et al. v. Treas-
(21 L. D., 502).

I am not aware that any different rule ever prevailed. Counsel
does not cite any authority i support of his proposition and research
fails to disclose any such. This seems to me to be the plain and unmis-
tak-able intent of the statute. Congress intended by the mining laws
to allow only the discoverers of mineral the right of possession of the
mineral lands and the privilege of securing title thereto, and it makes
no difference, in my judgment, whether twenty acres be located by one
person, forty acres by two persons, and so on up to one hundred and.
sixty acres by eight persons, there must be a discovery of mineral in
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every instance on each twenty acres, the acreage which each locator
would be entitled to. The object in allowing an association to take
more than the individual was not to avoid discovery, but solely for the
purpose of permitting them to thus make a consolidated entry and by
one system of development work all the land upon which mineral had
*been previously discovered.

Your office judgment is therefore affirmed.

SCHOOL LAND-INDEINIaTY-SELECTION.

STATE OF CALIFORNIA.

The sale, by a State, of lands in fact excepted from its grant of school lands does not
defeat its right to subsequently select indemnity therefor.

The decision in the case of McNamara et al. v. State of California, 17 L. D., 296, over-
ruled.

Secretary Smith to the Coimissioner of te General Land Office, JTune
.(,W. A. L.) 9, 1896. (J. A.)

I have considered the appeal of the State of California from the
decision of your office of May 21, 1895, rejecting its indemnity school
land application No. 1698, filed December 6, 1889, for all of Sec. 35, T.
14 N., E;. 1 E., H. L., Humboldt, California, land district.

The first survey of township 13 N., range 1 E., H. M., was approved
iFebruary 5, 1883. Te State of California sold the land embraced in.
section 16 of the township under said survey, it appearing from the
township plat of the survey that no part of the section was excepted
from the grant of school land to the State.

July 30, 1889, a resurvey of the township was approved. The loca-
tion of section 16 was not changed by the resurvey, but according to
the piat of said resurvey the E. A, the N. of the 4W. , the SE. of
the NW. , and the NE. X of the SW. -1, are within the limits of the
lllamath River Indian reservation. These tracts, together with the
NW. of Sec. 16, T. 13 N., R.. 2 E., form the bases for said indemnity
application No. 1698, for Sec. 35, T. 14 N., R. 1 E., IH. M.

May 21, 1895, your office rejected the application, holding that, as
the State had sold and patented the whole of Sec. 16, T. 13 N., R. 1 E.,
it has no right to make indemnity selection for that part of the section
which is shown by the resurvey to be within the Klanath River Indian
reservation.

That decision is based on the holding in the case of McNamara et al.
v. State of California (17 L. D., 296). The facts in that case are as
follows: The applications of McNamara et al. to make timber entries
for certain tracts had been rejected by your office for the reason that
the tracts had been previously selected by the State of California as
indemnity in lieu of certain school sections shown by the plats of sur-
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vev to be within the Klasnatli River Indian reservation. MNamnara
et al. appealed, alleging that parts of the school sections named as bases

for the indemnity selections are outside of the reservation, and that
therefore the bases are defective as a whole, and that the entire selec-
tion must fail. As it could not be determined from the record or from

the township plats of survey whether any of the tracts designated as
bases for the selection Avere outside of the reservation, it was directed
by departmental letter of August 8, 1892, that a map of the Klamath
liver Indian reservation be prepared, showing accurately the limits

of the reservation. The ma) prepared i accordance with said direc-
tion shows that certain tracts which were included in the bases for

selections Nos. 1695 and 1696, then nder consideration, and is the

basis for selection No. 1698, now under consideration, are outside of

the reservation. The plats of the townships within which said tracts

are located, and by which the State of California was guided in mak-
ing said selections, erroneously indicated the tracts to be within the

reservation. September 21, 1893 the Department rendered decision

as follows:

While it is shown that the bases for the selections 1695, 1696, and 1698 were defect-
ive, yet at the date of the selections te tracts now omitted were within the
approximate limits of said reservation, as designated by the land office. All of the
lands falling within said limits were treated by the Department as in reservation,
and the State was evidently misled in designating said defective bases, because of
the failure of the government to properly nark said limits.

At the date of the applications of appellants, the lands in controversy were
embraced in the selections made by the State upon a basisprimeafacie valid, and,
while a basis defective in part is defective as to the whole, yet, in view of the
fact that the bases were at the time of the selection considered as in reservation,
and as, under the act of February 28, 1891 (26 Stat., 796), the State may be held to
have waived its right to the school sections by making selections in lien thereof, I
see no reason -by, in view of the facts above stated, and of the provisions of the
act of February 28, 1891, these selections should not be approved in. lien of the bases
designated therefor, it not being in violation of any right acquired by appellants
under their rejected applications, provided the State has not sold said bases.

It being alleged by appellants that some of the bases have been sold bytho State,
you will therefore notify it that upon furnishing satisfactory evidence that it has
not conveyed or attempted to convey the bases designated for said selections, and
filing a relinquishnient of its right and title to such parts as are without the limits
of the reservation, the selections will be approved; otherwise, the list of selections
should be rejected a(l canceled.

Under the authority of that decision your office was justified in hold-

ing, in the matter under consideration in the case at bar, that the

State of California, having sold all of section sixteen, no part of which

was, according to the first plat of survey, reservedlhas no right to

make indeminity selection for that part of the section which is shown

by the new plat of survey to be within the limits of the Klamath River

Indian reservation.
After a fuller consideration of the question I have come to the con-

clusion that the rule announced in said decisionthat the right of State
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to make indemnity selection is defeated by its sale of the basis tracts,
is erroneous.

The Klamath River Indian reservation was created by an executive
order dated November 16, 1855. No right accrued to the State of Cali-
fornia nder its grant of school lands to 'the tracts which form the
bases for the selection under consideration, although according to the
first plat of survey they are outside of the reservation. The law pro.
vides for indemnity for such lands, and the Department can not hold
that this right of the State has been forfeited through the fault of the
government by which the State has been mislead into selling the land,
supposing its title to be good. The fact that the State has received
payment for these lands from its grantees does not concern the Depart-
ment in a question involving the State's right to indemnity.

An argument has been filed in this case in behalf of the grantees of
the State of California calling attention to the fact that by the act of
June 17, 1892 (27 Stat., 52), the lands within the Klamath River Indian
reservation were opened to settlement and declared subject to entry;
and urging that their title to the land under their purchase from the
State be recognized and that no entries for the same be allowed.

The fact that the parts of section 16 which are within said reserva-
tion were, by said act of June 17, 1892, restored to the public domain
has no bearing on the question at issue. The tracts are subject to
homestead entry and the records of your office show that the NE. 4 of
the NE. :t of See. 16, T. 13 N., R. 1 E., is included in a homestead
entry made May 21, 1894, by George Richardson, who claims a prefer-
ence right under said act of June 17, 1892, alleging that he has been
in possession of the land entered by him since 1877. There is no stat-
utory provision or rule of law under which the grantees of the State
of California can be recognized as having any right to these tracts,
although through the fault of the government they have paid a valu-
able consideration for them to the State. The State of California
could, for the protection of its grantees, claim said tracts, excepting
said NE. 1 of the NE. of Sec. 16, to which a prior right has attached,
under the last proviso of section 2275 it. S., under which a State may,
instead of taking indemnity for lands excepted from its grant of school
lands, await the restoration of the exce)ted lands to the public domain
and then take the same under the grant; but it makes no such claim,
can not be required. to make such claim, and is, on its application now
uinder consideration, entitled to make idemnity selection.

The decision in the case of Mc~amara et al. v. State of California is
overruled in so far as it holds that the sale by the State of California
of lands excepted from its grant' bars its right to nake indemnity
selection.

The record shows that patents have issued for the N. I of the NW.a,
and for the E. - of the SW. 1, and the S. of the NW. of Sec. 35, T.
14 N., R. 1 E., being part of the lands which the State of California
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applies to select as indemnity. These tracts are not subject to selec-
tion. As to the balance of section 35 the application must be allowed.

It will be observed, by reference to the case of McNamara et l. v.
California, 17 L. D., 206, that the map prepared under the direction
given by departmental letter of April 8, 1892, shows that the SW. i of
the SE. -, and the NE. ;of the SW. of Sec. 16, T. 14 N., R. I E., and
the NE. of the NW. i of Sec. 16, T. 13 N., R. 2 E., being part of the
bases for the selection under consideration, are outside of the reserva-
tion. In including said tracts in the bases for the selection the State
of California was misled by the plats of survey of said townships 13 N.,
R. 1 E., and 13 N., R. 2 E., which erroneously indicate them to be within
the reservation. If the State takes indemnity for said tracts it will be
required, nnder the holding in the case of McNamara et ad. v. California,
supra, to file a relinquishment for the same.

The decision appealed from is reversed.

RAILROAD GRANT-SECTION 5, ACT OF MARCH 3, 1887.

NORTHERN PACIFIC R. R. CO. V. NORTH (ON REVIEW).

It appearing, on motion for review herein, that no application for the right of pur-
chase under section , act of March 3,1887, has been made, so much of the
former departmental decision as passed Upon said right of purchase is recalled
and vacated.

Secretary Smith to the Commissioner of the General Land Office, June
(W. A. L.) 9, 1896. (F. W. C.)

With your office letter of March 31, 1896, was transmitted a motion,
filed in behalf of the Northern Pacific Railroad Company, for review
of departmental decision of February 4, 1896 (22 L. D., 93), in the case
of the Northern Pacific Railroad Company and Nathaniel P. Hall v.
Clarence C. North, involving the SW. 1 of the NW. i and the NW. 
of the SW. of Sec. 33, T. 10 N.> 11. 36 E., Walla Walla land district
Washington.

This tract is within the primary limits of the grant to said company
on account of its main line, as shown by the limits adjusted to the
map of definite location filed on October 4, 1880. It had been previ-
ously included within the limits of the withdrawal upon the map of
general route filed August 13, 1870. At the date of the filing of the
map of general route this land was embraced in a subsisting pre-
3mption filing of record, and for that reason was held to have been
excepted from the operation of the withdrawal of general route. At
the date of the filing of the map of definite location the land was
in the possession and occupation of one Robert Mason, a qualified
pre-emptor who purchased the improvements upon the land in 1872.
Mason, it appears, held this land in connection with eighty acres in
the adjoining even numbered section, and on October 6, 1880, two days
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after the filing of the inap.of definite location, he filed his pre-emption
declaratory statement for the eighty acres in the even numbered see-
tion. This claim was held to be sufficient to defeat the attachment of
rights under the grant upon the filing of the map of definite location.

Upon the question of the company's rights the motion alleges noth-
ing new, and so much of the departmental decision as held the land to
be excepted from its grant is adhered to and the motion denied.

In this connection I note that both your office and this Department
has passed upon another feature of the case growing out of this con-
troversy, namely, Hall's right of purchase uder the provisions of sec-
tion 5 of the act of March 3, 1887 (24 Stat., 556).

Your office decision of May 25, 1894, states as follows:

The land in question having been excepted from the grant as stated above, and
Clarence C. North having made settlement thereon subsequent to December 1, 1882,
and prior to March 3, 1887, the application of Nathaniel P. Hall to purchase the land
under the act of March 3, 1887, is defeated.

And in the decision under review it is stated:

After the passage of the act of March 3, 1887 (24 Stat., 556), Hall applied to pur-
chase the laud under the provisions of section 5 of said act . . . . Hall's application
to purchase was properly rejected and his homestead entry canceled.

The fourth ground of the motion under consideration is as follows:

The Northern Pacific Railroad Company sold this land in 1881 to Nathaniel P. I-all,
who is an applicant before you to purchase under the 5th section of the act of March
3, 1887. At the date of his purchase Mason had clearly abandoned the land and
North did not apply for it until March 18, 1884. It was error, therefore, not to allow
Hall to purchase the land, even if you held same excepted from the company's grant.

Upon an examination of the case I am unable to find that Hall ever
applied to purchase this laud under the provisions of the act of March
32 1887. North filed pre-emption declaratory statement for the laud
March 18, 1881, and on June 11, 1884, Ha]l made homestead entry
therefor. February 4, 1885, North submitted proof under his filing,
and Hall protested against the acceptance of the same, alleging that.
he had purchased the land fro the Northern Pacific Railroad Com-
pany in 1881, and that North had not complied with the pre-emption
laws. It was in this manner that the present controversy arose, and
the proceedings in the case before the local office appear to have been
closed prior to the passage of the act of March 3, 1887.

No application having been made to purchase under the act of 1887,
so much of the departmental decision under review as passed upon
Hall's right of purchase under said act must be recalled and vacated.
The company's claim for the land will, however, stand rejected, and
Hall's homestead entry will be canceled.
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PlRACTICE-PINAL DECISION-PETITION FOR E CONSIDERATION-RULE;
114.

HAVIGHORST V. IARTWELL.

After the denial of motion for review or rehearing the Department will not re-open,
the case for further investigation, except upon such a showing as would war-
rant a court of equity in granting relief against the judgment of a court of law.

Secretary Smith to the Comimissioner of the General Land Offce, Jne-
9, 1896. (W. M. W.)

On March 23, 1896, the attorneys for S. A. V. llartwell filed in the-
Department a petition

for the exercise of the supervisory jurisdiction of the Department, in recalling the
decision heretofore rendered in the above entitled cause, and to grant the defendant.
a new hearing therein.

Said petition alleges certain errors of law and fact in the depart-
mental decision of the case of J. H. Havighorst v. Samuel A. V. Hart-
well, decided adversely to artwell on the 11th day of October, 1895,.
and adhered to on review on January 13, 1896.

The petition is not accompanied by any affidavit showing that it is.-
made in good faith and not for the purpose of delay, as required by
Rule of Practice 78 relating to motions for rehearing and review.

Rule 114 provides that:

Motions for review, and motions for rehearing before the Secretary; must be filed
with the Commissioner of the General Land Office within thirty days after notice of
the decision complained of, and will act as a supersedeas of the decision until other-
wise directed by the Secretary.

Each motion must state concisely and specifically, without argument, the grounds;
upon which it is based.

On receipt of such motion, the Commissioner of the General Land Office will for-
ward the same immediately to this Department, where it will be treated as "special."
If the motion does not show proper grounds for review or rehearing it will be
denied and sent to the files of the General Land Office, whereupon the Commissioner
will remove the suspension and proceed to execute the judgment before rendered.
But if, upon examinatiou, proper grounds are shown, the motion will be entertained,.
and the parties notified, whereupon the moving party will be allowed thirty days
within which to file an argument and serve the same on the opposite party, who
will be allowed thirty days thereafter in which to file and serve an answer; after
which no further argument will be received. Thereafter the case will not be
reopened, except under such circumstances as would induce a court of equity to
grant relief against a judgment of a court of law.

This rule is intended to cover every case that may be brought before
the Department for final- action, including, of course, the exercise of
whatever supervisory authority the head of. the Department.may have
over such matters under the law. Generally speaking, under this rule
all controversies terminate and finallyv end when the Department acts
on the motion for review or rehearing in any case, and thereafter the
case will not be reopened, "except under such circumstances as would.
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induce a court of equity to grant relief against a judgment of a court
,of law."

In other words, whenever, after review or rehearing has been denied,
the unsuccessful party can and does present to the Department such
a state of facts and circumstances as would warrant a court of equity
in enjoining the collection of a judgment of a court of ]aw, then,
and not until then, will the Department re-open the case for further
investigation.

A brief reference to some of the authorities which govern courts of
equity in granting relief against judgments rendered by courts of law
may not be out of place i order to fully understand what is required
by the latter clause of Rule 114, above quoted.

In Freeman on Judgments, section 485, pages 491 and 492, it is said:

In respect to the general grounds upon which the interposition of courts of equity
may be successfully invoked to obtain relief from judgments or decrees, there seems
to be a perfect unanimity of opinion. The actual adjudication of any question is in
-fact final, under all cicumstances, unless corrected by some appellate tribunal; and
ds never subject to re-examination in any other than an appellate court, upon any
issue of law or fact, nor upon the sole ground that the former decision is contrary to
-equity or good conscience. It is always a condition precedent to the proper action
of a court of equity, in interfering with a judgment or decree not before it on appeal,
that the facts be disclosed establishing that the matter now in the form of an adju-
dication is, in truth, without any fault of the party seeklng to avoid its effect, a
-determination in which he could not present his cause of action, or his grounds of
-defense, as the case may be to the consideration of the court.

In section 487 it is said:
It has already been intimated that neither an erroneous conclusion, upon which a

judgment was based, nor any irregularity of proceeding, not involving the jurisdic-
tion of the tribunal pronouncing it, can have any effect in determining the question
whether the judgment should be restrained in equity. Such beyond doubt is the
law. "A court of equity will never set aside or enjoin a judgment on the ground of
error or mistake in the judgment of the court of law." Nor will this general rule
be varied because the judgment was upon default, unless there was fraud or surprise
-or other good reason for the failure to defend, nor on the ground that the Supreme
Court had overlooked or mistaken material facts shown by the record . . . . It is
therefore conceded that equity will not interfere with a judgment on account of
alleged irregularities occurring in the exercise of lawiul jurisdiction.

In Story's Equity Jurisprudence, section 1572, it is broadly stated
that a court of equity will never enjoin a judgment of a court of law
upon the ground of mistake or error in the judgment of the court at
law; or that the court of equity in deciding the same questions decided
by the court of law would have come to a different conclsion.

Each and every question presented by the petition under considera-
-tion, vhether of law or fact, has been fully considered by the Depart-
ment, first on the merits, and then on review. The evidence is
voluminous and conflicting in character. Hartwell has had full oppor-
tunity to present his defense, and has actually availed himself of such
.opportunity. The ultimate finding and conclusion of the Department
were in harmony with, and concurred in, the respective conclusions of
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your office and the local officers, that Hartwell is shown to be disqual-
ified under the law to make entry of the land in question.

The petition utterly fails to bring the case within the Rules of
Practice, or show that petitioner is entitled to any relief whatever.
It is therefore denied.

PRICE OF LAND-RAILROAD GRANT.

DANIEL CAMPBELL.

,Odd numbered sections within the primary limits of a railroad grant, but excepted
from the operation thereof, must be held at double minimum, where such grant
requires the alternate reserved sections to be sold at said price.

Seeretary Smith to the ommissioner f the General Land Office, June
9, 1896. (F. W. C.)

I have considered the appeal of Daniel Campbell from your office
decision of May 11, 1895, requiring him to pay al extra $1.25 per acre
on account of his pre-emption entry covering the W. of SW. :j and
NE. of SW. , Sec. 35, T. 18 N., R. 1 W., Prescott land district,
Arizona.

By your office decision F" of December 8, 1890, this land was held
to have been excepted from the grant made by the act of Congress
approved July 25, 1886 (24 Stat., 282), for the Atlantic and Pacific
railroad company, by reason of the fact that it was included at the date
of the filing of the company's map of definite location within the Camp
Verde Indian reservation.

The order creating this reservation was revoked subsequently to the
definite location of the road, and this tract, being surveyed, was entered
by Johnson November 6, 1886.

In the case of Clarke x. Northern Pacific railroad company (3 L. D.,
158), in which was considered the question as to the price of certain
lands formerly within the Crow Indian reservation and for that reason
excepted from the grant to the Northern Pacific Railroad company, it
was held (syllabus):

Where the statute, providing for indemnity, requires the double minimum price
to be paid for the even sections, but fixes no price for the odd sections, lands in
either odd or even sections, which may afterwards be disposed of, must be sold
at the double minimum price, saving, however, the rights of settlers prior to
withdrawal.

In the present case there is nothing in the record before me to show
that Campbell would be protected by the saving clause in favor of
those settlers who settled prior to withdrawal, and as the land is within
the primary limits of the grant to the Atlantic and Pacific railroad
company, your office decision properly held the same as disposable at
the double minimum rate or $2.50 per acre.

10332-VOL 22-43
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It is urged by Mr. Campbell that other persons entering lands simi-
larly situated have been permitted to complete entry upon payment of
$1.25 per acre, for which they have received patent; but this fact, if
admitted, would not be sufficient reason for further permitting the
entry of land at $1.25 per acre, which under the law is required to be
disposed of at the double minimum rate.

Your office decision is affirmed and you will allow Mr. Campbell an
additional thirty days from notice hereof, within which to comply with
your office requirement, and in the event of his failure so to do, his
entry will be canceled.

RAILROAD RIGHT OF WAY-SPECIAL ACT.

SPOKANE AND PALOUSE RY. CO.

The beneficiary under a special right of way act having abandoned its rights there-
under may avail itself of the provisions of the general right of way act of
March 3, 1875, by due compliance with the terms thereof.

Secretary ,Szit4 to the Commissioner of the General Land Office, June
9, 1896. (A. M.)

With your letter of the 29th ltimo, you submitted a. map filed by
the Spokane and Palouse Railway Company under the act of March 3,
1875, 18 Stat., 482, and showing the definite location of a section of
12.29 miles of the line of its road on certain lands in Idaho formerly
within the Nez Perces Indian reservation.

It appears that by the special act of May 8, 1890, 26 Stat., 104, a
right of way was granted to this company through the then existing
Indian reservation, that a map covering the right of way shown on
the present map was approved under the special act on April 2, 1891,
and that the company paid the Indians for the right of way acquired
by the approval. The company, however, failed to construct its road
as required and has abandoned any rights it may have acquired under
the special act aforementioned.

The company, being a beneficiary under the general right of way act
of 1875, now applies for a right of way thereunder, the lands in the
reservation, outside of those covered by allotments, having become
public lands.

The plats of survey of the townships crossed by the right of way
were filed in the local office on October 26, 1895 (although your letter
does not so state) and the map was filed therein on November 18, 1895.
It is in proper form, has been approved as recommended and is returned
herewith.
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PRACTICE-DISPOSITION OF APPEALS-CITRENT BUSINESS.

SPECIAL ORDER.

Secretary Smith to the Commissioner of the General Land Office, June
11, 1896.

In addition to cases specified in departmental order of January 29,
1896 (22 L. D., 120), you are directed to transmit for disposition as
" current work " all cases involving townsite entries.

In all cases classified as current work, when sending out notice of
-your decisions, you will inform the parties interested of that fact, and
that the rules relating to filing arguments will be strictly enforced.

MINING CLAIMT-PIJBLICATION OF NOTICE-DESCRIPTION.

FRENCH LODE.

The notice of an application for mineral patent will be held sufficient, in the matter
of descriptive information therein, that complies substantially with the law antd
regulations in force at the time such notice is given.

Secretary Smith to the Commissioner of the General Land Office, June
13, 1896. (A. B. P.)

By decision of your office under date of June 22, 1895, relative to
mineral entry No. 1930, for the French Lode claim, lot 2486, in the Con-
solidated Ten Mile mining district, Leadville, Colorado, made November
30,1883, by Charles A. Luther et a., and their application for patent
therefor, you required the claimants to publish and post a supplemental
notice of their said application for patent, for the reason that the former
notice as published did not make mention of the connecting or tie line
from corner No. 1 of the claim, which is shown by the survey to bear
S. 540 and 1' W. 4393 feet to United States location monument Kokoma,
your conclusion being, in substance, that in view of such omission the
locus of the claim could not have been definitely ascertained by parties
who might have desired to contest the same by adverse proceedings.

The Eli Mining and Laud Company, alleging that it is the present
owner of said French Lode claim, by one A. D. Searl, manager, filed
an appeal from your said decision.

Several grounds of error are alleged, only one of which, however, is
deemed material to the proper disposition of this case; and that is, in
effect that the locus of the claim in question could have been and can
be readily and definitely ascertained by reference to the connection
made by the survey thereof with the approved survey of the adjoining
claim, No. 2487, known as the Clara Lode claim, which has been duly
patented to its owner.
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The record shows that the survey of this claim was ot only con-
nected with corners No. I and No. 2 of the said Clara Lode claim but
was also connected with United States location monument as stated in
your said office decision. This latter connecting line was not mentioned,
however, in the published notice. The records of your office show that
the Clara Lode claim was carried to patent January 30, 1886, upon the
said survey thereof, and upon a published notice exactly similar to the
one here in question.

The United States surveys were not extended over the lands in the
said Consolidated Ten Mile mining district until several years after the
filing of the present application for patent and the publication of the
notice under it. At that time the rules and regulations of your office
did not require the survey of a mining claim located on unsurveyed
land to be connected with a United States mineral monument, as has
been the case since the publication of mining circular of December 10,
1891; and therefore the mention of such a connecting line in the pub-
lished notice of application for patent could not have been required.
Under the rules then in force a reference by course and distance to per-
manent objects in the neighborhood was deemed a sufficient designation
of the locus of the claim by the survey, until the public surveys could
be closed upon its boundaries. And while such rules and regulations
enjoined great care in the preparation of such notice they did not
expressly require that the references in the surveys to permanent
objects should be stated in the notice (Copp's U. S. Mineral Lands, 37-39).

The notice in question appears to have been prepared with care. It
refers to the connection of the claim with corners No. 1 and No. 2 of
the previously surveyed Clara Lode claim as stated, gives minutely the

metes and bounds thereof, shows its location with reference to the two
other mining claims adjoining it on the east and south, and seems to be
in other respects in accord with the rules then existing. I think it
therefore a substantial compliance with the law and regulations in
force at the time and should be held sufficient to carry the claim to
patent if the claimant has complied with the law in other respects.
The fact that the adjoining Clara Lode claim was patented in 1886
under the former rules upon a similar notice would indicate that your
office at that time considered such a notice sufficient. In view of these
things I do not think there exists any good reason for requiring the
republication of notice, and your office decision is accordingly reversed.
This is not to be considered as in any sense relieving applicants for
patent since te publication of mining circular of December 10, 1891,
from a strict compliance with the rules and regulations therein pro-
mulgated.
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MIING CLVAIM-ABSTRACT TITLE OF TI-E PTRCHIASER.

WHITE EXTENSION WEST LODE.

A mineral entry a]lowed on an abstract showing an absolute title in the applicant,
and thereafter suspended on account of judicial proceedings apparently affect-
ing said title, may pass to patent on the. termination of said proceedings, and
the consequent confirmation of the title in the applicant.

Secretary Sitk to the Commissioner of the General -L and 0 fice, June
(W. A. L.) 13, 1896. (P. J. C.}

The record before me shows that Robert W. evin and James S.

Nevin made application March 4, 1881, for the White Extension West
Lode, survey No. 1155, Central City, Colorado, land district. On May

15. 1882, .a supplemental abstract was filed in the local office showing

the transfer of the property by the Nevins to Isaac Taylor and Charles

C. Miles, and by the latter to the Lulu and White Silver Mining Com-

pany. On October 4, following, this company filed an application to
purchase said lode claim, and on the same day mineral entry Ko; 2081

was made.

On June 23, 1883, one W. C. Baskin, attorney for Nevin et al.,
addressed a letter to your office and enclosed a copy of a complaint

filed in the district court of Clear Creek county, Colorado, wherein the

Lulu and White Silver Mining Company was plaintiff, and Nevin et al.
were defendants, alleging that the sum of $12,000 was owing by the
defendants and that the deed from defendants was given as security

for payment of said sum within ninety days from date said sum should

be demanded, and the prayer was that said deed should. be adjudged

and decreed to be a mortgage, for a foreclosure of the mortgage, and

the sale of the premises. By letter from said attorney your office was

asked to give its attention to this complaint and to suspend action on

the application.
Your office by letter of June 17, 1883, held that there is no material

discrepancy between the claim for a patent set up by said company as

owner of said mining claim and the several averments in its com-

plaint; that the suit was evidently brought for the purpose of quiet-

ing its possessory title and to remove any real or supposed cloud
thereon. Mr. Baskin's objection was therefore overruled.

On May 1, 1894, your office again considered the matter and notified

the register and receiver that

further action in this case will therefore be delayed until a final decree shall have
been rendered in chancery proceedings now pending wherein said company is
plaintiff and the applicants for patent are defendants.

Thus the matter seems to have rested until July 12, i894, when your

office again addressed a letter to the local office calling attention to the

fact that a decree was made in said suit June 25, 1883, and that in

order to properly dispose of the. case it was necessary that the com-
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pany should furnish satisfactory evidence of what action had been
taken uinder said decree and requiring the Com1pany to furnish a certi-
fied copy of its articles of incorporation.

It is not deemed necessary to recite all the details of litigation in the
local courts instituted by the mining company. Suffice it to say, that
in response to your office letter of July 12, 1894, the company presented
the decree of the district court, entered on mandate of the supreme
court, reversing the judgment below sustaining the allegations of the
complaint, and ordering the property involved to be sold by the sheriff,
if the amount of money was not paid within a given period. The
amount not having been paid, an order of sale was issued, and the
property sold on May 5,1888, to the plaintiff. Said sale was confirmed
June 14, 1888 by the court, and attorney for the plaintiff asked further
time within which to furnish sheriff's certificate of sale and copy of
sheriff's deed. OD consideration of the matter, however, your office by
letter of April 27, 189, held:

It having been finally determined by a court of competent jurisdiction, that the
deeds relied upon by the etryman as evidence of the possessory title in making
said entry were in effect a mortgage, it follows that at date of said entry the Lnlu
and White Silver Mining Company was not the owner of said White Extension West
Lode claim:

Motion for review of this decision was filed and with it copies of
sheriff's certificate of sale and the sheriff's deed to the plaintiff. Your
office overruled said motion for review on the same ground and for the
same reason given in your said letter of April 27, 1895. Whereupon
the company prosecutes this appeal, assigning numerous grounds of
error.

It seems to me to be unnecessary to discuss the many errors assigned
by counsel for the reason that the case may be disposed of upon one
ground alone. The supplemental abstract on its face showed absolute
title in the mining company. There being no suit pending, the property
not being in controversy at that time, the local officers were fully jus-
tified in permitting the entry to be made. It will be assumed that the
mining company had possession of the property and has maintained it
during all this period, there being no showing to the contrary, or any
intimation that they have not been thus possessed.

Whatever may be said of the proceeding had in court, (10 Col.,357)
whether it was for the purpose of foreclosing the mortgage, or to quiet
the title, it is very clear that the title of the company by reason of this
decree and sale is now perfect, and I see no reason why the entry
should not be approved and passed to patent, if it is otherwise in con-
formity with law.

Your office judgment is therefore reversed, and the entry will be
approved, if otherwise satisfactory.
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HO:MESTE AD-SOLDIERS' DECLARSATORY STATEMIENT-SETTLEMEN-T.

WOOD v. TYLER.

A soldier's homestead declaratory statement is no protection to a prior settlement,
but is in itself the initiation of a right to make homestead entry.

Secretary Smith to the Commissioner of the General Land Office, June
13, 1896. (E. B., Jr.)

Certiorari issued in this case September iS, 1895, at the instance of
George F. Wood, for review here of your office decisions of October
20, 1894, and June 18, 1895 (the latter on review), in the case of said
Wood and Charles N. Points v. Manuel Tyler, wherein a hearing was
ordered to determine the question of priority of settlement as between
Wood and Tyler, the land involved being the E. j of the SW. :& of Sec.
29, T. 11 N., R. 7 W., I. M., Oklahoma City, Oklahoma, land district.
Said Points is not a party to this proceeding, Tyler having relinquished
the land in conflict between then, and the decision of the local office
in favor of the former having also become final by reason of Tyler's
failure to appeal from so much of the decision as related to the con-
troversy between them. The said decisions of your office and the
writ of certiorari set out all. the material facts. The petition for the
writ prays that the order for a hearing be revoked.

It appears from the record before me, among other things, that Tyler
filed his soldier's declaratory statement for certain lands, including
the tract in question, April 20, 1892; that Wood made homestead eitry
for the entire SW. l of said section, October 21, 1892, having also, on
April 21, 1S92, initiated a contest against Tyler and one Bennett
whose homestead entry of April 20,1892, relinquished October 10, 1892,
covered said quarter section; that Tyler made entry for the east half
thereof October 18, 1892;. and that Wood made settlement on the land
covered by his entry oni the afternoon of April 19, 1892, and has since
complied with the law as to residence and cultivation. The purpose of
the hearing was apparently to enable Tyler to show when lie made
settlement on the land claimed by him, his contention being that his
settlement was prior to that of Wood, was protected by his said declar-
atory statement, and that therefore his right to the Land in controversy
was superior to that of Wood.

In view of the fact that Tyler did not make entry nor apply to make
entry of the laud until October 18, 1892, more than three months after
his alleged settlement, and subsequent to the entry of Wood, it is
material, in the face of Wood's settlement, contest, and entry, when
Tyler made his settlement. -fe must stand, as a claimant for the land, -

either upon his rights under his soldier's declaratory statement, or,
independent of them, upon his rights under his settlement and entry,
or under his entry alone. However he may elect, the right of Wood
is superior. Wood's settlement was prior to the filing of Tyler's
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statement, if Tyler elects to stand upon his statement. If he elects
to stand upon his settlement and entry, even conceding, for the sake
of the argument, that his settlement was prior to that of Wood, he
was fatally in default in failing to make entry within three months
of his settlement, as against Wood's contest and prior entry. If he
stands upon his entry alone, Wood's right is obviously superior.

The contention that Tyler's declaratory statement protected his settle-
ment right is unsound. A homestead settlement upon surveyed land
avails nothing as against an intervening adverse claim unless followed
by entry within three months. Sch settlement can not be protected
by a soldier's declaratory statement, which statement has no relation
to a prior settlement, but is itself the initiation of a homestead claim'
The case of Pickard v. Cooley (19 L. D., 241) is directly in point and
supports the views I have herein expressed.

A hearing in this case, in view of the fats and the law, is wholly
unnecessary. The order for a hearing is therefore revoked, and the
case remanded to your office for further appropriate action.

SETTLEMENT RIGHTS--UNRECORDED ENTRY.

HOSKING V. PEARSON.

In the case of an entry that is not of record in the local office the land covered
thereby must be held as open to settlement and appropriation subject only to
whatever rights may exist on the part of such entryman.

Secretary Smith to the Commissioner of the General Land Ofce, June
13, 1896. (C. J. W.)

September 27, 1887, John II. Pearson made homestead entry, No.
3731,forS. JNE. .andN.-SE.4, Sec. 9, T. 63 N., R. 9W.

On September 28, 1887, Harley W. Judd made homestead entry, No.
3757 for N. SE. ,Sec. 9 and N. SW. 1, Sec. 10, T. 63 N., R. 9 W.

George Hosking filed affidavit of contest against Judd's entry, and
on June 24, 1890, as a result of that contest, homestead entry, No.
3757, was canceled.

July 5, 1890, Hosking filed pre-emption D. S., No. 5320 for N. SE.

1, Sec. 9, and N. SW. 1 Sec. 10, T. 63 N., R. 9 W., and made final
proof thereon September 27,1892, and cash certificate and receipt were,
issued October 1, 1892,-No. 11939.

On June 24, 1892, Gustav V. Anderson made homestead entry, No.
6928, for the land covered by THosking's declaratory statement and
when the entry of Hosking was taken up for examination new publica-
tion was required by letter of May 20, 1893, of your office, also direct-
ing the adverse claimant to be duly cited. New publication was duly
made and adverse claimants cited in the published notice and by reg-
istered letters, the letters being returned unclaimed, and the local
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officers reported that no protest or objection had been filed against
Hosking's entry. Upon said report Anderson's homestead entry, No-
6928, was, on November 29 1893, canceled as to the N. J SW. Sec-
10, T. 63 N., R. 9 W., and cash entry No. 11,939 of osking was held
for cancellation as to the N. 3 SE. 1 of Sec. 9 On the ground that at ther
time of Hosking's settlement the land was segregated by Pearson's
homestead entry made in 1887. Hosking moved for review of your-
office decision, in which he alleged that Pearson had lost any right he-
might have had to the land in controversy by reason of the fact that
he never settled, improved or resided upon any portion of the samey
that at the date of his (Hosking's) settlement, the land appeared to be-
vacant unimproved public laud, and the same appeared by the records-
of the local office to be unappropriated. That by his contest against.
Judd's entry and the preference right secured thereby, and by his filing-
without knowledge of the existing entry of Pearson and by his com-
pliance with the law he has acquired an equitable right to the land in
question, which should be recognized unless Pearson has a sperior
right, and that Pearson should be required to show cause why his-
homestead entry should not be canceled, or a bearing should be ordered-
to ascertain the facts in relation to Pearson's failure to comply with
the law. On March 23, 1894, your office considered said motion for-
review and denied the samie. On March 27, 1894, ilosking appealed
from said decision to the Department. On April 6, 1894, your office
held that said appeal was not filed within the time allowed by Rules 86
and 87 of Practice and declined to send up said appeal. On May 5,
1894, your office sent here an application, filed by attorneys for Hos-
king, for writ of certiorari. On August 31, 1895, said application was,
considered here, and your office was directed to certify and send up the
record of the proceedings in reference to the cancellation of Hosking's
pre-emption entry. Said order has been complied with, and I have-
now before me the record in said case.

The effect of said order is to leave the appeal of Hosking still pend-
ing and to be disposed of. While said appeal is from your office deci-
sion of March 23,1894 , in which your office declined to review its decision
of November 29, 1893, in which HLosking's such cash entry was held for-
cancellation, it necessarily puts in question the correctness of your-
rulings in both decisions.

It appears that Pearson had an entry of record in your office for the-
land in question at the date of Hlosking's filing, but for some cause it
did not so appear in the local office and Hosking had no knowledge of
it. If Pearson had followed up his entry by occupancy, cultivation,
and improvements, there would be no question as to the correctness of-
the cancellation of Hosking's cash entry, but as against the bare fact,
that Pearson had an entry of record, at the date of losking's cash
entry, it is alleged that that fact did not appear of record in the local
land office; that Hosking had no knowledge of it, and that the land
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itself appeared to be unoccupied and unappropriated, and that Pearson
had long since forfeited all rights conferred by the mere entry. These
allegations are sworn to by osking, and the facts set out in is affl-
davit are duly corroborated by two other witnesses.

Appended to said affidavits is a certificate from A. J. Taylor, register
of the land office, at Duluth, showing that as Pearson'sentry appeared
of record in said office it did not embrace the land in controversy.
Hosking asks that Pearson be required to show cause why his entry
should not be canceled, or that a hearing be ordered, at which said
allegations may be inquired into. These papers are to be taken as a
part of and ancillary to Hosking's appeal. The question presented is
whether or not Hosking under the state of facts hereinhefore enumer-
ated and alleged to be true, has such equitable right to the land as
between him and Pearson entitles him to a hearing on these allegations.

In the case of Linville v. Clearwater et al. (10 L. D., 59), it was held
in a similar case, that to every one except the first entrynan the land
was public and open, and that pon the relinquishment by the frst
entryman, that of the second should be reinstated. The reason for
this was that the rights of the first entryman had become extinct by
reason of his relinquishment, and the effect must have been the same
if his rights had been lost through any other cause, as by abandonment
of the land or failure to settle upon it, as in this case.

Under this view of the case, it was error to refuse to inquire whether
or not Pearson had any subsisting right, which was superior to that of
Hoshing. Yotr office decision of the23d of March, 1894, is accordingly
reversed, and your office decision of November 29, 1893, so far modified
as to conform to this opinion. A hearing is ordered at which the alle-
gations against Pearson's entry shall be inquired into, and further
action on Hosking's entry is hereby suspended to await the result of
such hearing.

RAILROAD LANDS-SECTION 5, ACT OF MITLARCH 8, SST.

RENO . COLE.

'The right of purchase tinder section 5, act of March 3,1887, is not defeated by a set-
tleient and entry made after the passage of said act, and with full knowledge
of the prior adverse rights of the claimant under the railroad grant.

Secretary Smith to the Commissioner of the. General Eand Office, June
13, 1896. (C. J. W.)

The N. of the NW. t, Sec. 3, T. 3S., Pi. 69 W., Denver, Colo.-the
land in controversy,-is within the limits of the grant to the Union
Pacific Railroad Company, its right to which attached August 20, 1869,
the company listed it December 3, 1879, Amos Rand filed declaratory
statement No. 1020, for said land May 23, 1865, alleging settlement in
April, 1865. Evan E. Reno made homestead entry, No. 13,560, for the
~same, December 26, 1888.
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In May, 1879, Lyman N. Cole cause d notice to be published of his
intention to submit proof of his right to purchase the land under the.
provisions of section 5, act of March 3, 1887 (24 Stat., 556). On July
5, 1889, the day named, he submitted his proof, and no one appeared
to offer objections, but afterwards on July 13, 1889, Evau E. Reno filed
an affidavit, in which lie set forth the fact that he had made entry of
the land in December, 1888, and settled on it in larch, 1889, and had
since resided continuously upon it, cultivating a portion of it, and had
made improvements which Cole had destroyed. That he had not seen
the notice of Cole's intention to make proof, and had Do knowledge of
the same until July 12, 1889, and asked for a hearing to enable him to
appear and defend his rights. On December 20,1S89, the local officers
denied his application for hearing, and an appeal was entered from said
action.

On July 31, 1891, your office approved the action of the local officers,
holding Reno's entry and the company's list for cancellation, and accept-
ing Cole's proof as satisfactory. The case was appealed to the Depart-
ment, and on August 9, 1892, the action of your office was affirmed as
to the railroad company, but the case was remanded as between Reno
and Cole for the purpose of allowing Reno, if he could, to show a valid
reason why Cole's application to purchase should be denied, and his
entry sustained, it being held that Reno was not properly notified of
Cole's intention to make'proof. (Reno v. Cole, 15 L. D., 174.) It was
further held that the unexpired pre-emption filing of Rand made in
1865, had the effect of excepting the land from the company's grant,
and as Reno's filing was not prosecuted to patent, the only other exist-
ing claim against that of Cole is the homestead entry of Reno. In
accordance with said decision, after the cance]lation of the company's
list, your office directed the local officers to appoint a day for a heafing,
and give notice to Reno and Cole. Hearing was accordingly had, com-
mencing December 8,1892, and closing January 27, 1893, both parties
being present. On May 6,1893, the local officers found in favor of Cole,
and Reno again appealed to your office. On May 3, 1895, your office
affirmed the decision of the local officers, and the case is here again on
the appeal of Reno from said decision.

The appeal ndertakes to specify five grounds of error, but they
amount to nothing more than the general allegation that the decision
is against the law and the evidence. As no fact found by the local office
or your office is shown to be nauthorized, they will stand as correct.
The local officers made the following statement of facts in their report.

From the testimony presented we find that Mr. Reno has known the land in dispute
since the summer of 1883; that on June 17, 1885, he made timber culture application
for the land, which was rejected by the local officers, but he claims that he never
received notice of the ejection that he made homestead entry, No. 13,560, for this
land on December 28, 1888; that on the 26th or 27th of March, 1889, he hauled lumber
ontheland withwhichto buildhis loLse; that at thetimehemade hissaid entrythe

land was enclosed with something like 600 to 800 acres of other lands; that he hauled
the lumber on this land Through a wire gate that was in the fence around this land;
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that he conmenced to build his house on March 28, 1889, nd so far completed it on
that date that he commenced his residence therein on the evening of said date; besides
the house he built a small barn and some sheds. That he attempted to plant and
raise crops on the land and to build a fence round it, but was prevented by Cole and
men in his employ; that the value of his improvements is about $200; that he would
have made better and more extensive improvements upon the place had he not been
interfered with by Cole; that he has maintained a bonafide residence upon the land
from the date of his settlement, to the date of the hearing of this cause; that he
knew this land had been purchased from the railroad company by William A. Rand;
that Rand had sold it to other parties, who in trn sold it to Cole; that Cole had
purchased it about the time he (Reno) applied for it as a timber culture entry, and
that Cole was in possession of and claiming it at the time he made his homestead
entry.

This summary of facts-touchingReno's claim seems to be fairly stated,
from the record. Of Cole's claim it is said briefly:

On the other hand, it appears that Cole purchased the land in January, 1885, and
took possession thereof at once; that he has extensive and valuable improvements
thereon in the way of ditches, fences, reservoir, and the land seeded to alfalfa,-all
estimated to be worth three thousand dollars.

The insistence of Reno is, that the act of March 3, 1887 (24 Stat., 556),
will not avail Cole because of the proviso to section 5 of said act, which
excepts settlements made subsequent to first of December, 1882. Said
proviso has reference to settlements initiated between December 1st,
1882, and March 3, 1887,-the date of said act, and said proviso has no
reference or application to a settlement initiated after the passage of
said act. This ground of objection to the applicability of the act of
March 3, 1887, must therefore fail, since Reno made no settlement upon
the land until about March 28, 1889. The settlement then did not affect
the operation of the act of March 3, 1887.

These facts stand out prominently: 1st. That Cole was a purchaser
in good faith before the passage of said act, deriving title from the rail-
road company through those from whom he purchased. 2. That Reno
had full knowledge of Cole's claim, purchase and improvements, and
made his entry after the passage of the act of March, 187. 3. That
he obtained clandestine entrance inside Cole's enclosure when nearly
all the land i dispute was i actual use and cultivation by Cole.

In the light of these facts what Reno terms his settlement on the land
in March, 1889, looks ore like a deliberate trespass than a lawful
effort to found a homestead settlement on land subject thereto. He
formerly made application to cover the land with a timber culture entry,
which was abandoned when he made homestead entry, and is without
significance in the case. The authorities cited by your office,-Croke
v. Stebbins (14 L. D., 498); Sethman v. Clise, (17 L. D., 307); and Norton
v. U. P. Ry. Co. (17 L. D., 314), support your finding, that Reno estab-
lished no rights superior to those of Cole as a purchaser in good faith
from the railroad company, and that the provisions of the act of March
3, 1887, applies to the case.

Your office decision is accordingly affirmed. The papers are here-
with returned.
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RAILROAD STATION GROUNDS-APPLICATION.

SANTA FE, PRESCOTT AND Prunurx Ry. Co.

An application for station grounds, properly rejected on account of an existing entry
of the lana involved, and awaiting action on appeal, will not attach on the sub-
sequent cancellation of said entry, as the appeal does not operate to save or cre-
ate rights not secured by the application itself.

Secretary Smith to the Commissioner of the General Land Office, June
13, 1896. (C. W. P.)

This record involves the right of the Santa Fe, Prescott and Phoenix
Railway Company to file a plat showing its selection for station pur-

poses, under the act of March 3, 1876 (18 Stat., 482), of 15.69 acres in'

the NW. of the NW. of section 12, T. 7 N., R. 5 W.. Prescott land

district, Arizona.
The record of your office shows that said land is embraced in the

homestead entry, No. 1078, of Thomas J. Little, made January 4, 1895.

On May 31, 1895, your office held that the land applied for by the

company is not public, and therefore not within the operation of the

act of March 3, 1875, supra, and returned the map to the local officers

for delivery to the proper officers of the company.

The company appeals to the Department.

This appeal is based upon the following specification of errors:-

The records o C the Land office show that the homestead entry of Thomas J. Little,
numbered 1078, for the west half of north-west quarter of section 12, township 7
north, range 5 west, dated January 4th, 1896, was relinquished by said Little on the
16th day of July, 1895; and that therefore said land, during the pendency of this
application became public land and subject to the right of the said Santa F6, Pres-
cott and Phoenix Railway Company to make said filing under act of Congress of
March 3, 1875.

There is nothing in them. The land was not public land at the date

of the decision of your office, May 31, 1895, rejecting the company's

application. Since then, the records of your office show, Little

relinquished his claim, and on the same day B. B. Castro made home-

stead entry No. 1169, of the same tract. The company's application

was properly rejected by.your office, and consequently was not a pend-

ing application, that would attach on the cancellation of Little's entry,

as its appeal did not operate to save or create rights not secured by

the application itself.

The decision appealed from is therefore affirmed.
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RAILROAD G1L\NT-SECTION 2, ACT OFAFItIL 21, 17.

NORTHERN PACIFIC R. Rt. CO. . SMONS.

The confirmatory provisions of section 2, act of April 21,1876, are not limited to
entries made prior to the passage of said act, but are equally applicable to
entries made thereafter.

Secretary Sith to te Comnmissioner of the General Eand ce, June
13, 1896. (F. W. C.)

I a in receipt of your. office letter of November 21, 1895, in the
matter of the case of the Northern Pacific R. R. Co. v. Nathan D.
Symons, involving the W. 4 SW. 4, Sec. 35, T. 15 N., R. 4 W., Olympian
Washington.

The land here involved is within the limits of the withdrawal upon
the map of general route of the main line of the Northern Pacific R. R.,
filed August 13, 1870, and is within the primary or granted limits upon
the definite location of the road as shown upon the map filed Septem-
ber 13, 1873.

Prior to the receipt at the local office of the notice of the withdrawal
upon the map of general route, to wit, on October 15, 1871, Sylvanus
Symons, son of the present claimant, was permitted to make homestead
entry of this land, which entry was canceled January 30, 1878.

Sylvanus Symons gave his improvements made upon this land to
his father, who on November 22, 1882, filed pre-emption declaratory
statement for this land, upon which he made proof and cash certificate
issued January 10, 1884.

In considering said entry, as respects the railroad grant, your office
decision of March 12, 1888, held, under the authority of the decision in
the case of Northern Pacific IR. R. Co. v. Burns (6 L. D., 21), that the
entry of Sylvans Symons was confirmed by the act of April 21, 1876
(19 Stat., 35), and served to defeat the railroad grant.

The Burns case was overruled by departmental decision of March
12, 1895 (20 L. D., 192), in which it was held that the confirmation of

-entries under section 1 of the act of April 21, 1876 (supbra), is solely for
the benefit of the individual claimant, conditioned upon his compliance
with law, and was not intended to confirm the entry absolutely as
against the right of the company, so as to except the land from the
grant in favor of any other settler.

In view thereof your office decision was reversed by departmental
decision of Augast 9, 1895, not reported, and it was held that Nathan
D. Symons' entry

must be canceled unless upon the request of your office the company should relin-
quish its claim in favor of Symons, under the provisions of the act of June 22, 1874
(18 Stat., 194).

From your report it appears that the company was called upon and
requested to relinquish its claim in favor of Symons under the act of
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June 2, 1874 (supra), to which the resident attorneys for the company

replied:

We advise that in view of the liberal policy pursued by the company towards all,
contestants against whorn the Interior Department decides, in the matter of acquir-
ing laud by purchase, we do not deem it advisable to relinquish this land under the
act in question.

In view of this action on the part of the attorneys for the company,.

you submit the matter for further instructions.

After a further consideration of the facts presented by the record in

this case, I have concluded that Nathan D. Symons' entry is confirmed

by the provisions of section 2, of the act of April 21, 1876 (supra), and

that the company's relinquishment is not necessary to the recognition

of his entry.

In your office decision of March 12, 1888,. in view of the holding made

in the Burns case, then being followed, it was unnecessary to consider

more than the first section of the act of 1876, upon which said decision

rested.

The reversal of the holding made in the Burns case, while it overrules

the ground upon which you recognized the entry in question as against

the grant, yet it does not fully dispose of the ease, for by the second

section of the act of 1876 it is provided:

That when at the time of such withdrawal as aforesaid valid pre-emption or home-
stead claims existed upon any lands within the limits of any such grants which after-
ward were abandoned, and, under the decisions and rulings of the Land Department,.
were re-entered by pre-emption or homestead claimants who have complied with the
laws governing pre-emption or homestead entries, and shall make the proper proofs
requited under such laws, such entries shall be deemed valid, and patents shall issue
therefor to the person entitled thereto.

The facts presented in this case would seem to meet the conditions

necessary to confirmation under this section.

Sylvanus Symons had an entry capable of confirmation under the

provisions of section one, which he abandoned, and under the ruling in

the Burns case his father, to whom he had transferred his improve-

ments, was permitted to re-enter the lands under the pre-emption laws,.

with the requirements of which he has shown full compliance.

If the act is prospective then the second entry is confirmed.

In the case of the Northern Pacific R. R. Co. v. Crosswhite (20 L. D.,

526), it was held that the confirmatory provisions of section one, act of

April 21, 1876, are not limited to entries made prior to the passage of

said act, but apply with equal force to entries made thereafter, and

from the nature and relation of the two sections, the scope must be

the same.

I have therefore to recall and set aside my previous decision in this

ease and, for the reasons herein given, your said office decision of March

12, 1888, is affirmed and patent will issue on Symons' entry under the

provisions of section two of the act of April 21; 1876.
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PRACTICE-NOTICE OF APPEAL-SERVICE.

STAPLES ET AL. V. ST. PAUL AND NORTHERN PACIFIC R. R. Co.

iNotice of an appeal served by registered letter on the "land commissioner" of a
railroad company is proper service on said company.

Secretary Smith to the Commissioner of the General Land Office, Jne

13, 1896. (F. W. C.)

Under date of May 9, 1896, Messrs. Britton and Gray filed a motion
on behalf of.the St. Paul and Northern Pacific railroad company, to
dismiss the appeal from your office decision of January 31, 1895, in the
case of Silas L. Staples et al. v. St. Paul and Northern Pacific railroad
company, for the reason, as stated in the motion,

that a copy of said appeal was served upon Wm. H. Phipps of St. Paul, Minnesota,
who, however, nowhere appears in the record of the case as representing said com-
pany and who is not its attorney.

Upon inquiry at your office it is learned that the certificate on file in
your office as to te appointment of Wm. I. Phipps, as ]and commis-
sioner of said St. Paul and Northern Pacific railroad company, shows
that he was so appointed on March 29, 1895.

Under the decision of this Department in the case of Boyle v. North-
ern Pacific railroad company (22 L. D., 184), it must be held that the
service upon Win. H. Phipps, which was by registered mail, is a
sufficient service and the motion under consideration is accordingly
denied. You will so advise the company.

RAILROAD GRANT-HOESTEAD ENTRY-WAI VER.

NORTHERN PACIFIC R. R. Co. v. MOEN.

'The designation of a tract as the basis of an indemnity selection, at the time that
the right to said tract is in dispute between the company and a homesteader,
must be construed as a waiver of the company's claim in favor of the entryman.

Secretary Smith to the Commissioner of the General Land Office, June
(W. A. L.) 13, 1896. (P. W. C.)

The case of the Northern Pacific Railroad Company v. Ole Olesen
Moen is pending before this Department on appeal by Moen from your
office decision of May 8, 1895, rejecting the final proof tendered on his
homestead entry covering lot 6, Sec. 1, T. 27 N., R. 6 E., Seattle land
district, Washington, and holding said entry for cancellation for con-
flict with the grant for the Northern Pacific Railroad Company.

From the recitation contained in your office decision it appears that
this land was formerly included within the limits of the withdrawal
made upon the filing of the map of general route of the branch line of
-said road, which map was filed August 15, 1873.
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Upon the acceptance by this Department of the map'of amended
general route, filed in 1879, the company relinquished its claim to all
lands formerly icluded within the limits of the withdrawal of 1873,
which fell without the limits adjusted to the map of 1879. This tract
fell without said limits and was formally restored to entryill l879. One
John S. Goodrich made homestead entry of the land May 2, 1884, which
entry was canceled for abandonment Decemiber 5, 1887.

On September 3, 1884, the company filed its map showing the line
of definite, location, of the company's road opposite this line, and this
tract falls within the primary limits as adjusted to said line of definite
location.

On December 5, 1890, Aloen. was permitted by the local officers to
make homestead entry of this land, and after due notice by publication
he tendered proof thereon June 12, 1891. On July 2, 1891, the com-
pany filed in the local office its protest against the acceptance of Moen's
proof, which protest was, by the local office, overruled on September 30,
1891, from which action the company appealed to your office. During
the pendency of said appeal, to-wit, on September 6, 1892, the company
made selection of a tract within its indemnity limits, and specified the
tract covered by Goodrich's entry as a basis on account of said indem-
nity selection.

In considering the company's appeal from the action of the local
office, overruling its protest against the acceptance. of Moen's proof,
your office decision of May 8, 1895, appealed from, held as follows:

It is held by the Department that where a party settles upon, or enters a tract of
land under the impression and information that it has been made the basis for
indemnity selection of other land in lieu thereof, the company will be estopped from
claiming otherwise, so as to defeat the claim of such party acting upon such
information.

It cannot be maintained, I think, in this case, that Moan made his entry with the
knowledge that the company had made the tract entered the basis for indemnity
selection, and that the company was, therefore, estopped from claiming that said
tract was not actually lost to its grant; as the list containing it was not filed until
long subsequent to said entry . .

The company's indemnity selection, specifying this tract as a basis therefor, is
clearly, therefore, invalid, and its erroneous action in the matter cannot be held to
except the tract in question from its grant.

I must, therefore, reverse your decision, reject Moen's proof, hold his homestead
entry for cancellation, and also hold for cancellation, as illeaal, the company's said
indemnity selection, above described, subject to appeal in sixty days..

The facts presented by this case show that the company, with full
knowledge of the claim asserted by Moen to this land, and that its pro-
test against the acceptance of his final proof had. been rejected, selected
a tract within its indemnity limits, specifying the tract coveted by
Moen's entry as a basis therefor.

-under the act of June 22, 1874 (18 Stat., 195), provision was made
for the relinquishment by the company in favor of a settler who had
been permitted to make entry of land within the limits of a railroad

10332-vOL 22-44
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land grant after the date of attachment of rights thereunder, and
thereupon the company was granted a right to select an equal quantity
of other lands in lieu thereof from any of the public lands, not min-
eral, within the limits of its grant and not otherwise appropriated at
the date of selection, to which it would receive title the same as though
originally granted.

For the present controversy, therefore, it might be admitted, which
it is not my purpose to do, that the record, as disclosed, fails to show
that the tract covered by Moen's entry was excepted from its grant, for
with the knowledge of the allowance of Moen's entry, and the fact
that he had tendered proof thereon, it made selection of other lands
within the limits of its grant, as was possible either under the general
indemnity privilege contained in its grant or the provisions of the act
of June 22, 1874(supra). While it is true that no formal relinquishment
under the act of June 22, 1874, was filed by the company, covering
this land, yet the result of its action amounted to a waiver of claim
in favor of Moen, and should be so construed.

By its own act the company has rendered it unnecessary to deter-
mine whether or not this tract was excepted from its grant.

Moen's proof, if regular and satisfactory, should be accepted and his
entry passed to patent. Your order holding for cancellation the com-
pany's indemnity selection based upon this tract is set aside. Your
office decision is accordingly reversed.

CONFIRMATION-SOLDIER'S ADDITIONAL HOMESTEAD.

SIERRA LUMBER COMPANY.

The certificate of the register and receipt of the receiver issued on the allowance of
a soldier's additional homestead entry are sufficient to bring such entry within
the confirmatory provisions of section 7, act of March 3, 1891.

Secretary Smith to the Commissioner of the General Land Office, June
(W.A. L.) 13, 1896. (W.M.W.)

The record has been examined in the appeal of The Sierra Lumber
Company, transferee, from your office decision of June 4, 1895, holding
for cancellation soldier's additional homestead entry for lots 1, 2, 3, and
4, Sec. 19, T. 29 N., R. 8 E., Susanville, California, land district.

On June 5, 1875, soldier's additional entry was made for the land in
question, containing 147.04 acres, in the name of Roena IRippee, widow
of Eli IRippee, deceased.

The original entry, on which this additional entry is based, contained
forty acres. This additional entry is excessive to the amount of. 27.04
acres, for which payment was made at date of entry. No evidence was
filed in connection with the entry showing that Mrs. Rippee had not
remarried prior to entry.

On December 2, 1889, Messrs. Britton and Gray filed in your office
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the corroborated affidavit of Roena Rippee, in which she stated that
she is the widow of Eli Rippee, who died in Wright county, Missouri,
July 21 , 1871; that she was married to Eli Rippee October 16, 1869; that
Eli Rippee served as a soldier in Company F, 16th Missouri Cavalry,
and was honorably discharged June 30, 1865.

By your office letter of July 25,1890, the register and receiver of the
local land office were directed to
notify all parties in interest that an affidavit showing that Mrs. Rippee had not mar-
Tied prior to entry, and that the relinquishment of one of the lots embraced in her
entry will be required before said case can receive favorable action.

By your office letter of September 27, 1893, a copy of your office letter
of July 25, 1890, was sent to the local officers, with instructions to give
notice to the parties in interest that if the required evidence was not
furnished within sixty days the entry would be held for cancellation.

In response to said office letter, the local officers transmitted .to your
office, on December 29,1893, evidence tending to show, the Sierra Lum-
ber Company to be the transferee of Roena Rippee.

On December 16, 1893, the local officers transmitted a letter from
the Sierra Lumber Company, the party in interest, in which it is claimed
that the affidavit filed by Britton and Gray, spra, showed that the
widow had not remarried.

On May 12, 1894, your office held the entry for cancellation, for the
reasons that

it does not appear that the entrywoman was unmarried at the date of entry, and also
because of the failure of the said entrywoman or party in interest to approximate
the entry to one hundred and sixty acres as required.

The Sierra Lumber Company appeals.
The third and fifth specifications of error assigned are as follows:

3.:

In not holding said entry confirmed by the 7th section of the act of March-3, 1891.

5.

In not approving the entry of Roena Rippee for patent as it now stands.

By irrevocable power of attorney, dated April 16,1875, Roena Rippee
empowered N. R. Chipman to sell and convey the land in question.

On June 5, 1875, nder said power of attorney, Chipman conveyed
said lands to Alonzo Iaywood, tnder whom and by virtue of certain
conveyances, decrees and orders in bankruptcy, the Sierra Lumber
Company hold the title to it as transferee.

Your office decision held that:

* The final certificate has never issued on this entry, and under the rule in the case
of David Walters, 15 L. D., 136, said entry is not confirmed by section 7 of the act of
March 3, 1891.

On the question as to whether the entry was confirmed under section
7 of the act of 1891, sUpra, the case of David Walters, cited in your
office decision, followed the case of United States v. Bush, 13 L. D., 529.
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In the case of William R. Sisemore, 18 L. D., 441, the Bush case was
expressly overruled, and pro tanto the Walters case, so far as it relates
to the question of confirmation under section 7 of the act of March 3,
1891, ceased to stand as an authority on such question.

The 7th section of the act of March 3, 1891 (26 Stat., 1095), confirms:

All entries made under the pre-emption, homestead, desert-land, or timber culture
laws, in which final proof and payment may have been made and certificates issued,
and to which there is no adverse claims originating prior to final entry, and which
have been sold or incumbered prior to the first day of March, eighteen hundred and
eighty, and after final entry to bona ide purchasers, or incumbrancers, for a valua-
ble consideration, shall, unless upon an investigation of a Government agent, fraud
on the part of the purchaser has been found, be confirnied and patented, etc.

In this case the application to enter was duly made by Roena IRippee,
the register of the local office certified that she had paid all the fees and
commissions prescribed by law, the receiver executed a receipt for the
amount of the fees and commissions and one for the money paid for
the excess of laud over and above one hundred and sixty acres.

It is clear that the certificate of the register and receipt of the receiver
executed in this case were sufficient to bring the entry within the con-
firmatory provisions of said section 7 of the act of March 3,1891.

The entry will be passed to patent.
Your office decision appealed from is reversed.

11OhIESTEAD CONTEST-SUSPENDED ENTRY.

BRUNETTE V. PHILLIPS.

The suspension of an entry, during the pendency of an investigation ordered to
determine the alleged right of a prior occupant, relieves the entryman from the
maintenance of his residence and improvements during the period of suspension.

Where an entry is thus suspended, a contest initiated prior to the expiration of six
mohths from date of entry, excluding the period of suspension, is premature.

Seeretary Smith to the Commissioner of the General Land Office, Tue
(W. A. L.) 13, 1896. (C. J. G.)

This controversy is in relation to the NW. X of NW. , Sec. 28, T. 35
N., R. 27 W., Marquette land district, Michigan.

It appears from the record that on August 16, 1883, one James Chis-
holm made homestead entry for the above described land.

On June 21, 1888, Dominick Brunette, Jr. filed an affidavit of contest
against said entry. A hearing was ordered for August 14, 1888, but
neither party appeared, and no evidence having been submitted the
contest was dismissed and the case closed. Your office, however, on
March 18, 1891, of its own motion canceled Chisholm's entry, " on the
ground of the entryman's failure to make final proof within the statu-
tory period."
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On March 25, 1893, John Phillips made homestead entry for said
land. Prior to that date Brunette claimed and held possession of the
same, but had never made entry.

On April 10, 1893, presumably as the result of Phillips' entry, Bru-
nette filed an affidavit in the local office alleging prior right to said
land. The said affidavit was transmitted to your office for instruc-
tions, and on May 4, 1893, the local office was "directed to 'reassume
jurisdiction' of the case, and to take the proper action to 'bring on the
issue, whatever it is." Your office also stated in said communication
that:

While it appears, as the case now presented stands, that Brunette slept on his
rights, there is also an appearance that Phillips, the present entryman. has made an
entry of the land over the notorious settlement of another ..... Phillips' H. E.
7042 as described, is suspended pending your further report, in de time, and action
taken thereon.

A hearing was thereupon ordered, at which both parties appeared.
After a consideration of the testimony the local office decided that
Brunette's settlement on this land was not such as to lead the world
to believe that he claimed it as a homestead; that he has done no
building or cultivation on the land in question for the past five years
except to ct the bay thereon in season. They therefore recommended
the dismissal of his contest.

Brunette was notified of this decision on July 15, 1893. He filed an
appeal therefrom on August 11, 1893, but notice was -not served on
Phillips until August 30, 1893.

On January 30, 1894, your office dismissed the appeal, for the reason
that the same was not served on the opposite party within the time
allowed by the rules of practice. A motion for a rehearing was con-
sidered and dismissed by your office at the same time, -for the reason
"that the same did not contain in allegation that it was made in
good faith and not for the purpose of delay, as required by Rule 78
of Practice, and was not based on the ground of newly discovered
evidence." The decision appealed from was held final, the contest
dismissed, Phillips' entry held intact, and the case closed.

On April 18, 1894, Brunette filed contest against Phillips' entry,
alleging abandonment, change of residence for more than six months
after entry, and failure to settle upon and cultivate the land as required
by law. A hearing was ordered for August 1, 1894, at which both
parties appeared. After a consideration of the testimony the local
office rendered the following decision:-

The defendant Phillips, just previous to the initiation of this contest and in antici-
pation of the initiation of the saime, commenced to build a-house on the tract in dis-
pute ; that this house was the first substantial improvement placed on the premises by
him, although his entry was made on the 23d day of March, 1893; that Brunette, the
contestant in this case, had cleared several acres of land and had raised crops thereon
with his full knowledge before this start was made by him to build a house; that
the evident intention of Brunette was to clear the land and make himself a home,
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and his improvements on said land are valuable and substantial; that the tract has
been rendered quite valuable by reason of his industry; that to now award to Phil-
lips who has not in our opinion shown that good faith stipulated for in the home-
stead laws, the benefit of Brunette's work for several years would be a harsh exac-
tion. We find that Phillips has remained a willing witness or observer of Brunette's
work in improving this land ever since the date of the hearing in the first contest,
while making no effort to improve the same himself, in the hope and expectation of
reaping the benefits of said improvements. We find that Phillips has shown a total
disregard of the rights of Brunette, has invaded his home and removed his goods
therefrom without warrant or authority of law, all of which he now asks us to
approve. We believe Mr. Phillips to be acting in bad faith with the government,
and notwithstanding the fact that his entry had not been relieved from suspension
six months before the initiation of this contest, we recommend that the same be
canceled and that Brunette who has superior equities, be permitted to enter said
tract.

On appeal your office, by letter of May 28, 1895, affirmed the deci-
sion of the local office, and held Phillips' entry for cancellation. Phil-
lips has prosecuted a further appeal to this Department.

The rights of Brunette were fully adjudicated at the former hearing,
in which your office decision of January 30, 1894, adverse to him was
affirmed by this Department. The' questions presented for decision
therefore are as follows: (1) Was it the duty of Phillips to maintain
residence and improvements daring the period of the suspension of his
entry. (2) Was Brunette's contest against Phillips' entry premature;
and incidentally was Phillips prevented by threats of violence from
maintaining his residence and making improvements after entry.

As stated in your office decision it is pretty well settled that the pen-
dency of contest proceedings does not excuse an etryman from coin-
plying with the law as to these matters. But there is evidently a
difference between the circumstances surrounding this case and those
arising nder an ordinary contest.. The virtual effect of the suspen-
sion of Phillips' entry was to take him out of the case. In other words
his entry was held in abeyance aTaiting an investigation of Brunette's
claim. So soon as that was determined Phillips' entry attached and
not before. Phillips' case, in view of the fact that his entry was sus-
pended pending an investigation of the occupant's claims, is certainly
different from a case where a contest is filed charging ladhes on the
part of the entryman. In the latter instance the entryman has already
made his entry and established his residence, and until the charges are
substantiated, is presumably living on and cultivating the land. In
the case at bar the entryman, on account of the circnmstances, was
not able to maintain his residence, and it would be manifestly unjust
to require him to make a showing of residence and improvements as
urged in the contest affidavit. In fact it might very properly be claimed
that on account of the suspension of his entry and threats of violence
on the part of the occupant, Phillips was never able to establish his
residence during the period in which abandonment is charged. An
abandonment and change of residence imply and presuppose its prior
establishment.
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I am of the opinion therefore that the suspension of Phillips' entry,
not being the direct result of a contest, and pending a hearing to deter-
mine the prior occupant's settlement rights, relieved him from the duty
of keeping up his residence and improvements during the period of the
suspension.

Was Brunette's contest of April 18, 1894, prematurely fled? In the
case of De Haven v. G-ott (18 L. D., 144) it was held:-

A contest against a homestead entry charging abandonment and failure to estab-
lish residence is premature if brought prior to the expiration of the period accorded
under the law for the establishment of residence.

In the case of Farnell et al. v. Brown (20 L. D., 324) it was held-

A suspended entry does not run during the period of suspension, but it does run
from its date to suspension, and then again, as if without interruption, from the
date of the order revoking the suspension to the expiration of the term.

An entryman has six months after date of entry within which to
establish residence. The record shows that Phillips' entry was actu-
ally alive only about four months. Phillips claims that he was not
informed of the revocation of the suspension until March 23, 1894.
This being true his entry was alive but little over two months.

On the revocation of an order suspending a desert entry, time will not run as
against the entryman.in the matter of reclamation, in the absence of proper notice
to him of said revocation. Farnell et el. v. Brown, On Review, (21 L. D., 394).

This rule by parity of reasoning should apply with equal force to a
homestead entry.

From the above it must be concluded that, where an entry is sus-
pended pending a determination of alleged priority of right, a contest
initiated prior to the expiration of six months from date of entry, not
counting the period of suspension, is premature.

Phillips states that he moved to the land on April 18, 1894. Notice
of contest was served upon him April 20, 1894. If his statement is
true he was living on the land when notice was served.

A charge of abandonment against a homestead entry must fail where the entry-
man is residing upon the land when notice of the contest is served. Neal v. Cooley
(18 L.D., 3).

In regard to Phillips' allegation that he was prevented by threats of
personal violence from maintaining residence, it was held in the case.
of Swain v. Call (9 L. D., 22), that:.

In order to constitute duress, the threats alleged must be such as are calculated to
operate on a person of ordinary firmness in such a manner as to inspire a Lust fear
of the loss of life, or great bodily harm.

Also in the case of Dorgan v. Pitt (6 L. D., 616) it was said:

Actual violence is not necessary to constitute duress.... Failure to establish
and maintain residence, by personal presence on the lanl, cannot be construed as
an abandonment when resulting from duress.

Phillips expressed his willingness to go on and improve the land, and
was only prevented from doing so by fear of personal injury, and by
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the order suspending his entry, which he regarded as a prohibition
against any further action on his part. He had moved one load of
household goods to the land and was preparing to take up his residence
there when his things were thrown out of doors by Brunette. The
counter charge is made that Phillips destroyed property belonging to
Brunette. At any rate Phillips was compelled to leave, and soon
thereafter Brunette filed his affidavit alleging prior settlement, and the
former's entry was suspended. Even though there may be a question
as to whether Phillips was the victim of duress under the definitions
given in the cases cited, yet the threats taken i connection with the
fact that Phillips' entry was soon thereafter suspended, afford a reason-
able excuse for not maintaining the residence which he attempted to
establish. The fact that Phillips had knowledge of Brunette's claim
to this land was no bar to his making homestead entry of the same,
provided he was honestly led to believe from circumstances that Bru-
nette had failed to comply with the law for a number of years.

It is urged that the first substantial improvements were made by
Phillips just prior to the initiation of contest. It is alleged, however,
and the allegation is substantially supported by the evidence, that he
conveyed logs to this land for the purpose of building a house as early
as March or April, 1893. He afterwards used this material in building
the house he was occupying at date of contest.

There is nothing to indicate that Brunette was officially notified of
the cancellation of Chisholm's entry, and there seems to be no reason
why he should have been, but he must have been aware that his con-
test had been dismissed. This fact should have put him on inquiry.

Your office decision is hereby reversed, Brunette's contest is dis-
missed and Phillips' entry will be allowed to remain intact subject to
proper compliance with law.

ALASKA-APPLICAION FOR STJ1VEY-PAYULENT.

SURVEY NUmBER TREE.

If, under an application to purchase lands in Alaska, the survey is correctly exe-
cuted in accordance with the terms of the contract, and the rules and regulations
governing such surveys, the surveyor should not be made to suffer a loss of the
pay for the work done because the application must be denied on grounds for
which the applicant is responsible.

Secretary Smith to the Commissioner of the General Land Office, June
13, 1896. (W. C. P.)

With letter of September 25, 1893, you transmitted the papers relat-
ing to survey No. 3, Alaska, of a tract of land situated on the northeast
shore of Chilkat Inlet made upon the application of Hugh Murray to
purchase said land, said survey having been made by deputy surveyor
George W. Garside.
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- When the plat of this survey was considered in your office certain
objections thereto, or rather to the approval of the application to pur-
chase in support of which the survey was made, were pointed out in
your office letter of January 21, 1895, to the ex-officio surveyor general
for Alaska, as follows:

The tract of land embraced in this survey while in the form of a square, includes
more land than appears to be in actual occupancy by the claimants, besides includ-
ing forty seven huts which the deputy says were erected by the natives.

It was suggested that the objections might be overcome by an
amended survey upon certain lines pointed out, and the survey was
suspended awaiting amendment.

Murray, the applicant to purchase, seems to have acquiesced in this
disposition of the matter. George W. (Garside and harles W. Garside,
however, entered a protest, asserting that the surveys had been made
by them as required by law and in accordance with the instructions of
the ex-officio surveyor general, the money to pay therefor having been
deposited by the applicant to purchase, and that the suspension of the
plats was prejudicial to their interests. They urged that said survey
be approved and the accounts for the same be adjusted and paid out of
the money deposited for that purpose. This paper contains allegations
touching the merits of the application to purchase which only the
applicant would be heard to make, and also as to the work of your
office, which are without merit.

Your office replied to this protest under date of July 12, 1895, adher-
ing to the conclusion theretofore announced, and advising the parties
that the proper course would be an appeal to this Department. As a
result of this advice the appeal in question taken by a party who has
no interest in the land constituting the subject-matter of the proceeding,
is before me.

The appellants have, however, an incidental interest in the case,
because under the present conditions they are unable to secure com-
pensation for their services in making the survey of the land in ques-
tion. The work in connection with this survey was, so far as the record
before me discloses, correctly executed in accordance with the terms of
their contract and the rules and regulations of your office. If the work
of a survey in such cases be correctly executed the surveyor should not
be made to suffer a loss of the pay for that work, because of the fact
that the application to purchase must be denied for some other defecta
That would however, be the effect of your decision, and because of
this seeming ijustice, I have concluded to entertain the appeal herein
to determine whether relief can be given those. parties.

Many of the various errors alleged are in respect to the merits of the
application to purchase, and the greater part of the argument filed in
support of the appeal is directed to those points. No question as to
the merits of the application is properly before me and no such question
will be discussed or considered at this time.
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It is contended, however, that these appellants are entitled to pay
for the work which was properly done, and that the plats prepared by
them as a part of this work should be so far approved as to enable
them to secure a settlement of their accounts and the payment of the
amount found due them. Simple justice to them would seem to
demand that this be done.

Sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095),
authorize the purchase of public lands in Alaska which are occupied
for the purpose of trade or manufactures, not exceeding one hundred
and sixty acres by any one person, to be taken as near as practicable
in a square form, and require that one desiring to purchase shall make
application to the ex-officio surveyor general for an estimate of the cost
of making survey of the tract desired, and shall deposit in a United
States depository the amount of the estimate; that the ex officio sur-
veyor general shall thereupon employ a competent person .to make such
survey under such rules and regulations as may be adopted by the Sec-
retary of the Interior, that the ex-officio surveyor general shall cause
the field notes and plat of survey to be examined, and if correct,
approve the same, and transmit certified copies thereof to the General
Land Office; and that when the field notes and plats have been
approved by the Commissioner of the General Land Office he shall
notify the applicant, who shall within six months thereafter pay for
such land. By section 14 of said act certain lands are excluded from
the purchase under the two former sections.

Regulations to carry these provisions into effect were adopted June
3, 1891 (12 L. D., 583). It was provided that applications for surveys
should be made in writing, setting forth the character of the land, its
geographical position, the character, extent and value of the improve-
ments, and that it is not so occupied or claimed as to prohibit its
purchase; that if such application meet the approval of the ex-officio
surveyor general he should furnish estimates of the cost of the work
of surveying; and that the amount deposited for "field work" should
be placed to the credit of said work to be "expended in the payment
of the surveying accounts of the deputy surveyors when the surveys
are accepted." These regulations embody quite specific instructions as
to the manner of making the surveys and plats thereof as well as to
the matter of proof to be made, after approval of the survey, in sup-
port of the application to purchase.

The survey in question seems to have been executed in strict con-
formity with these rules ad regulations. This is all the deputy sur-
veyor was responsible for, and having thus correctly performed his
duties, justice demands that he should receive pay for his work. The
practice, however, as shown by the action taken in this case, seems to
be to hold him responsible not only for the corrections of his work, but
also for the truth of the allegations made by the applicant as to the
condition of the land, with respect to its occupation. The result would
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be to deprive the surveyor of compensation, if the question of fact as
to the occupation of the. land be decided against the applicant, and in
this case, that decision was made before any opportunity had been
given for the submission of proof as required by the regulations.

I do not find anything in the rules that would prevent the recogni-
tion of a properly executed survey and plat thereof for the purpose
and to the extent only of adjusting the surveying accounts. If there
be anything to prevent such action, the regulations should be so
changed as to allow that course to be taken.

The surveyor is not a proper person to pass judgment upon the
question of fact as to~whether the applicant is so occupying the tract
applied for as to give him the right to purchase, or the one as to
whether the tract or any part thereof is so occupied by natives or
otherwise as to prohibit its purchase. The applicant must be held to
know these facts, and should not be allowed to escape payment for the
work of surveying the tract he applies for, should the facts show that
his application cannot be granted. The payment for work done in
consequence of his application is a small penalty to exact from one
who seeks to purchase a tract that does not come within the terms of
the law.

The papers in the case are herewith returned for your further con-
sideration and such action as may be proper and necessary to the dis-
position thereof in accordance with the suggestions herein.

SOLDIERS' ADDITIONTAII EX0AIESTEAD-RECERTIFICATION OF RIGHT.

J. S. PILLSBURY ET AL.

A recertifcatiou of a sollier's additional homestead ri(ht may be allowed in the
name of a transferee, where the original certificate has been canceled, and it
appears to have been held at such time by said transferee, who was entitled as a
bona fide purchaser to the benefit of the remedial provisions of the act of
August 18, 1894.

Secretary Smith to the Commissioner of the General Land Office, June
(W. A. L.) 13, 1896. (F. W. C.)

With your office letter of March 28, 1896, was forwarded an applica-
tion, filed oIL behalf of J. S., George A., and Charles A. Pillsbury, for
a recertification of the certificate of additional right issued in the name
of Sanders P. Perry on Mlarch 12, 1883, under section 2306 It. S., for
120 acres.

Said certificate was located in the interest of the parties before
named at the Duluth land office, Minnesota, on December 30, 1892.
Upon an investigation, instituted by your office, said location was held
for cancellation because found to have been located by means of a fraud-
ulent power of attorney. An appeal .was taken to this Department,
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resulting in the decision of January 31, 1895 (20 L. D., 91), in which it
was held (syllabus):

A soldier's additional homestead entry made under a certificate of right and
power of attorney after due notice of the illegality of the certificate, and fraudulent
character of said power, and subsequent to the exercise of the soldier's right in per-
son, is invalid, and must be canceled.

A motion, filed for a review of said decision, was denied in depart-
mental decision of April 27, 1895 (20 L. D., 419), in which it was held
(syllabus):

The act of March 3, 1893, authorizing a purchaser under a soldier's certificate of
additional right to perfect title by paying the government price of the land, where
said certificate is found invalid, is not applicable to a case wherein the certificate
is held under a fraudulent power of attorney, and where an adverse claim thereto is
asserted, and exercised. by the soldier in person prior to the location under said certi-
ficate; nor do the remedial provisions of the act of August 18, 1894, extend to an
additional entry thus secured in fraud of the soldier's right.

The application now nder consideration is supported by affidavits
showing that in 1887 the certificate of additional right, issued by your
office in the name of Sanders P. Perry, was purchased by George A.,
Charles A., and J. S. Pillsbury from S. A. Kean and Co. of Chicago,
Illinois, the consideration therefor being $3,600, or at the rate of
$30.00 per acre, and that this purchase was made in good faith, with-
out knowledge of any defect or fraud in the matter of the execution of
the power of attorney under which the sale was made.

It might be here stated that the supreme court has recently, in the
case of Alfred F. Webster v. Milo J. Luther et at. (163 U. S., ), held
that the certificates of additional right issued under section 2306 R. S.
are assignable.

In the case of John M. Rankin, on re-review, decided November 6,
1895 (21 L. D., 404), it was held (syllabus):

It was the intention of Congress in the act of August 18, 1894, to validate all out-
standing certificates of soldier's additional homestead rights in the hands of ba
fide holders.

One who buys a certificate of additional right without notice of the illegality of
said certificate at its inception, or of its invalidity for any other reason, is a ota
fide purchaser under said act.

Under this decision it must be held that this Department erred in
its decision of April 27, 1895; holding that the certificate here in ques-
tion was not covered by the remedial provisions of the act of August
18, 1894, and to that extent said previous decisions upon the certificate
of right here in question is recalled and vacated.

Upon inquiry at your office it is learned that, following the decision
of this Department of April 27, 1895, the certificate of additional right
issued in theIame of Sanders P. Perry, togetherwith thelocation based
thereon, were canceled, and that the land covered by the said location
has sinced been disposed of.
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In view of this fact it is directed that the application for recertifica-
tion of soldier's additional right be allowed in the name of J. S., George
A., and Charles A. Pillsbury, as transferees, as contemplated by the
act of August 18, 1894.

Herewith is returned the application and accompanying papers for
the action of your office in accordance with the directions herein given.

PIRACTICE-NOTICE-SERVICE B PUBLICATION-TRANSFEREE.

EX PARTE CHARLES C. MCIvER; AND NEVVIEW V. ROCK ET AL. (ON

REVIEW).

Failure to show diligence in attempting to secure personal service, prior to securing
an order of publication, can not be set up on behalf of a non-resident transferee.

A transferee, who fails to file in the local office evidence of his interest, is not entitled
to notice of proceedings against the entry under which he holds.

Secretary Smi-tl to the Commissioner of the General Land Office, June
(W. A. L.) 13, 1896. (C. W. P.)

With your office letters of June 14, and 15, 1895, you transmitted
motions for review, upon the part of Alexander Michaud, transferee
of Charles Sextion, of Joseph Nevview, of Myron W. Fields, and of
W. T. Bailey, in the case of Charles C. McIver, e parte, and Joseph
Nevview v. William Rock and others (consolidated), decided by the
Department on April 18, 1895, and reported in 20 L. D., p. 380.

The land involved is the NE. i of the NW. and the N. of the
NE. J of section 33, and the SE. 1 of the S E. i of section 28, township
59 N., range 15 W., Duluth land district, Minnesota.

The decision complained of held that the notice by publication to
Henry Stephens, transferee, through mesne conveyance, of Joseph
Roeinski, the entryman, was fatally defective, for the reason that

no effort appears to have been made with reference to Stephens, nor is there any
affidavit on record, showing he could not be found.personally, or that any effort was
made to find him, nor that he was not aresident of the State,

and directed your office to issue an order to William Rock to show cause
why his record entry should not be expunged, and that of Roeinski
reinstated.

The record shows that on April 12, 1881, Joseph Roeinski filed a de-
claratory statement for said land, alleging settlement on April 6, 1891,
and that on November 10, 1881, Joseph Roeinski made pre-emption proof,
paid for the land, and received certificate.

On October 23, 1888, an affidavit of contest was filed against said
entry by Ellen Hafto, which was supplemented by another affidavit on
May 8, 1889.

A hearing was had, and on November 3, 1890, Roeinski's entry was
canceled. Nine days after the cancellation William Rock made home-
stead entry of the land, and on October 24, 1891, made flnal commuta-
tion proof.
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On June 15, 1892, C. C. Mcfver, administrator of Henry Stephens,
deceased, filed a petition for the reinstatement of Roeiuski's entry,
alleging that Henry Stephens, on July 20, 1883, for a valuable consid-
eration and in good faith, purchased the land, through mesne convey.
ance, from Roeinski; that Stephens died in California on February 4,
1886; that he (McIver) was appointed sole administrator; that the
estate of Stephens had no notice of the contest proceedings brought to
annul Roeinski's entry.

On January 13, 1892, Joseph Nevview filed an affidavit of contest
against Rock's entry, charging that said entry had not been made in
good faith, but fraudulently for the benefit of another. A hearing was
had on said affidavit of contest, and on February 17, 1893, the local
officers found in favor of the contestant, and recommended the can-
cellation of Rock's entry.

By your office decision of November 25, 1893, the petition of McIver
was denied, and the entry of Rock held intact.

From this decision McIver and Nevview appealed to the Department.
The question for consideration upon these motions for review is,

whether the notice of contest given to Henry Stephens, the transferee,
is sufficient.

The petition of the administrator of Henry Stephens alleges that_
Stephens purchased the land on July 20, 1883, which was more than
-five years before Ellen Hafto initiated her contest.

Under the rules of the Department, Stephens had the right, and it
was his duty, to file in the local office evidence of his interest and his
claim to have notice of proceedings affecting his rights. (Pierse v.
Carthrae, 19 L. D., 435.) The entry was not canceled until November
3, 1890, more than seven years after Stephens purchased the land, and
the petition for reinstatement of entry was not filed until June 15, 1892.
During all this period neither Stephens nor his personal representa-
tives made any application to intervene or gave notice of their claim.
What right, then, have they to have Roeinski's entry reinstated?
They do not deny-they admit-that Stephens was not a resident of
the State of Minnesota; they do not claim that personal service could
have been made upon him in the State of Minnesota. In fact, he was
in his grave when Ellen afto filed her affidavit of contest, on October
23, 1888, having died, as it is alleged, in California on February 4, 1886.
It is alleged that the estate of Stephens had no notice of the contest.
But Ellen Hafto was under no obligation to give notice to any one,
except the entryman. Finding from the land records in St. Louis
county, Minnesota, that on the 20th of July, 1883, the land had been
transferred, through mesne conveyance, to one Henry Stephens, of
Detroit, in the State of Michigan, she made him a party defendant,
and gave the notice by publication, which is set out in page 382 of 20
L. D. It is said that this notice is not sufficient to bind the personal
representatives of the transferee, who, it is admitted, was not a resi-
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dent of the State of Minnesota at the date of the transfer, and, it is
alleged, had died in California before the filing of the affidavit of
contest.

Rule 9 of Practice provides that:

Personal service shall be made in all cases when possible if the party to be served
is resident in the State or Territory in which the land is situated, and shall consist.
in the delivery of a copy of the notice to each person to be served.

And Rule 11 is as follows:

Notice may be given by publication alone only when it is shown by affidavit of
the contestant, and by such other evidence as the register and receiver may require,
that due diligence has been used and that personal service cannot be made. The.
party will be required to state what effort has been made to get personal service.

These rules are interpreted in Jones v. De laan, 11 L. D., 261, and in
Olsen Eagan, 21 L. D., 277. In the former, it is held that when a.
party to be served with notice is a non-resident of the State or Terri-
tory in which the land is situated, it is not necessary to show that any
effort was made to make personal service upon him. In the latter, it is-
held that when a party is shown to be a non-resident, a formal order of
publication by the local officers is not necessary; that it is sufficient if
they authorize the publication verbally; that if it appears that the
service by publication was acquiesced in by the local officers and the
showing made was such as would justify the use of the discretionary
power conferred upon them by the rule, their jurisdiction is complete.
And in the case of Pankonin . Crook, 5 L. D., 456, it was held that a
claimant who then admitted that he was a non-resident of the State
when the notice by publication was given, could not be heard to say
that the contestant had not used due diligence in attempting to secure
personal service.

In the case at bar, the transferee had not entitled himself to notice
of the contest. He had placed the contestant under no obligation to
give him notice. But the records of the county of St. Louis, showing
that there was a conveyance of the land to Henry Stephens, of Detroit,
in the State of Michigan, on record, the contestant gave the notice by
publication, which the rules of practice prescribe for non-resident
parties.

Under these circumstances, I am of opinion that the notice is suffi-
cient to bind the representatives of the transferee, who by. their own
negligence lost whatever rights they or Stephens, under whom they;
claim, may have had.

In the case at bar, it is shown that both the entryman and the trans-
feree had notice of the proceedings upon which the entry was canceled,
and the land department had thus acquired jurisdiction to cancel the
entry; in such case an order of cancellation is final, and takes the case
out of the confirmatory provisions of the act of 1891, supra, for the rea-
son that there is no existing entry at the passage of the act, on which.
it can operate. Drew v. Comisky, 22 L. D., 174.
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For these reasons, the decision. under review is hereby revoked and
set aside; the petition of C. C. McIver denied, and the case of Joseph
:Nevview against William Rock, on appeal from your office, is reserved
for future consideration.

VACANCY IN' LOCAL OFFICE-APPLICATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. ., June 13, 1896.
Registers and Receiers, U. S. Land Offices.

Upon the occurrence of a vacancy for any reason in the office of reg-
ister or receiver at any of the district land offices all business requiring
the action of both officers must await the filling of the vacancy, and
while the office is kept open for the purpose of furnishing general infor-
mation, no action can be taken upon applications to contest or' enter
lands in that district.

Applications to contest entries or to enter lands and all other appli-
cations requiring joint action of both officers which may be presented
during the vacancy in the local office will be received, the time of
presentation noted thereon, and upon the resumption of business such
applications will be disposed of in their order.

E. F. BEST,
Acting Commissioner.

Approved:
HOKE SITH, Secretary.

.MIING CLAI1YI-P11RCHASER PRIOR TO PATENT.

WINGATE PLACER.

The purchaser of a mining claim after entry, but prior to patent, takes the land sub-
ject to all the infirmities of title, so far as the government is concerned.

Secretary Smith to the Commissioner of the General Land Office, June
13, 1896. (P. J. C.)

It is shown by the record before me that Quincy Woodcock et al., on
December 20, 1880, made application for patent for the Wingate Creek
Placer mining claim, lot No. 38, containing 129.19 acres, Humboldt,
California, land district; that during the period of publication a protest
and adverse claim was filed, and in due time suit was instituted. Judg-
ment was rendered in favor of the adverse claimant.

On May 13, 1886, George B. Temple, one of the original applicants,
the title having vested in him, made mineral entry No. 69 of said lot
38, and also of lot 59, containing 60.27 acres.
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July 25, 1888, your office addressed the local office, calling attention
to several errors in the record. Th6se that have been corrected or
waived will not be referred to here. Among other things required of
the applicant was an amended survey with plat and field notes to show
the conflict with the Last Venture Placer, the successful adverse claim.
On the same date the surveyor general of California was directed to
prepare,

at the expense of the claimants, a amended plat and field notes of survey, showing
in manner prescribed by existing instructions the exclusion of that portion of the
claim, awarded to said adverse claimants, as shown by the amended survey of said
Last Venture placer claim, giving the correct area of the claim.

Thus the matter seems to have rested until March 28, 1894, -when
your office called for a report from the local office as to the things
required by your letter of July 25, 1888.

In response thereto the attorney for the present owner of the Wingate
Placer responded and declined to have the resurvey made. Thereupon
your office, by letter of July 13, 1894, directed the local office to require
the owner to show a discovery of mineral on each twenty acre tract
included in his entry, and make the amended survey as ordered. He.
was allowed sixty days within which to do these, "in default of which
said entry will be held for cancellation."

On January 28, 1895, your office called for a report on the order
requiring the additional evidence, and if the same had not been fur7
nished the parties would be allowed sixty days in which to furnish the
same, in default of which the entry would be canceled without further
notice. No response having been made the entry was held for cancel-
lation March 30, 1895, whereupon the present owner prosecutes this
appeal.

The assignments of error raise but one question, and that is, that as
against the present owner the Department is without authority to act
in the premises, for the reason that he is a purchaser in good faith after
final entry.

In answer to this it is sufficient to say that until patent has issued
the Department has full and complete jurisdiction over all entries not
confirmed by statute, and persons who purchase on the faith of the
receiver's receipt do so at their own risk and take the land subject to
all the infirmities of title, so far as the government is concerned.

Your office judgment is therefore affirmed.
10332-voL 22 45
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RESIDENCE-LEAVE OF ABSENCE.

MAY LOCKHIART.

When the conditions named in section 3, act of March 2, 1889, are made to appear
to the local office, a leave of absence should not be denied for the reason alone
that no period of personal presence on the land has intervened between the
expiration of a former leave, and the application for a second or subsequent leave.

Secretary Smith to the Contmissioner of the General Land Office, June
13, 1896. (R. F. I.)

May Lockhart (formerly Bolin) appeals from your office decision of
April 2, 1895, affirm ning the action of the local office of September 6,
1894, denying her application of the same date for a second leave of
absence from her homestead entry No. 14621 for the SE.i Sec. 1, T. 7
S., R. 36 W. Colby land district, Kansas.

The facts are sufficienitly set forth in your said office decision.
The following is claimant's affidavit for her second leave of absence.

e May Lockhart, formerly May Bolin, being first duly sworn says that she is the
identical person who made homestead entry No. 14621, Oberlin, Ks., series, on the
1st day of March, 1892, for the SE. Sec. 1, T. 7 S. range 36 west. That she estab-
lished her actual good faith residence upon said tract of land on the 1st day of July,
1892, and resided thereon continuously with her husband up to the 4th day of Sep-
tember, 1893, and under a leave of absence granted the 26th day of Angust 1893,
this affiant with her husband and family removed from said tract temporarily to
Decatur county Kansas, and put in a crop the present season of seventy-five acres
of corn, oats, millett, and potatoes, all of which crop, by reason of extreme drought,
is an entire failure except some corn fodder sufficient as this affiant believes to
:winter her stock and that of her family, consisting of six head of cattle and three
head of horses, but raised no grain of either kind so planted.

This affiant further says that she has caused to be broken and cultivated to crop
on. her said homestead eighty-five acres and has constructed and occupied thereon a
comfortable dwelling of two large rooms and well furnished, A good well of water,
said well being one hundred and fifty feet deep. A cellar twelve by twelve feet in
size well finished. A good sod stable twelve by sixteen hen house twelve by four-
teen and a large four wire corrall.

That-said cultivated land was planted to crop in 1892, and that all of said eighty-
five acres on said homestead was in 1893, planted to corn, rye, oats, millett and cane,
and wheat and well cultivated and tended and that by reason of extreme drought all
of said crop was a failure this affiant having sold all that grew on said eighty-five
acres in said season for the sum of twelve dollars.

This affiant further says that all kinds of crops planted in the season of 1894, in
the vicinity of said homestead is by reason of extreme drought a complete failure
and that in all human probability if the whole of said eighty-five acres had been by
this affiant planted to crop of any kind in this season of 1894 all of the same would
have been a total failure by reason of the extreme and unusual drought that
destroyed all crops in the vicinity of said homestead.

Further that this affiant is compelled to depend for support of herself and family
upon her own labor and the labor of her husband and that their stock cannot by
reason of prevailing conditions be sold at any reasonable price and that if she and
her husband be compelled to reside upon said homestead the coming winter said
stock will surely perish for want of feed but that if permitted to remain where they
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now are and to be absent .from said homestead she will be able to keep said stock
through the coming winter and that said feed is more than ninety miles from said
homestead.

Further that there is no labor to be secured by this affiant or her husband in the
vicinity of said homestead and that by reason of the two successive failures of crops
as above described this affiant and her husband have exhausted their available
means and must depend upon labor to be secured for support.

Wherefore this afflant asks that she may be granted a leave of absence for the
period of one year, that is, from the 28th day of August 1894, to the 28th day of
August 1895, as provided by act of Congress approved.

This affidavit is supported by the joint affidavit of two witnesses
who testify that from their personal knowledge the statements and
allegations contained therein were true.

The papers appear to have been duly executed in accordance with
your office circular of March 8, 1889 (8 L. D. p. 314), and September 19,
1889 (9 L. D.,p. 433).

The register and receiver rejected the application on the ground. that
claimant had failed to establish residence on land in question since
expiration of former leave of absence Which expired August 26, 1894,
and for the further reason that she had failed to cultivate to crops any
portion of said tract during the growing season immediately prior to
making her said second application.

In your said office decision it is stated:

Section 3 of the act of March 2, 1889 (supra) contains a restriction that the leave
granted shall be "for a period not exceeding one year at any one time." If the
claimant in this case should receive a leave of absence for an additional year with-
out first returning to the land, she would thereby receive a leave for a period of two
years at one time, which would render the restriction referred to of no force.

Section 3 of the act of March 2, 1889, is as follows:

Whenever it shall be made to appear to the register and receiver of any public
land office, under such regulations as the Secretary of the Interior may prescribe,
that any settler upon the public domain under existing law is unable, by reason of
a total or partial destruction or failure of crops, sickness, or other unavoidable casu-
alty, to secure a support for himself, herself, or those dependent upon him or her
upon the lands settled upon, then such register and receiver may grant to such a
settler a leave of absence from the claim upon which he or she has filed for a period
not exceeding one year at any one time, and such settler so granted leave of absence
shall forfeit no rights by reason of such absence: Provided, That the time of such
actual absence shall not be deducted from the actual residence required by law.

- I am of the opinion that the language "not exceeding one year at
any one time," in said section is a limitation upon the discretionary
powers of the register and receiver, in granting application for leave of
absence, fixing the maximum period for which they may, under the
regulations of the Secretary of the Interior, grant a leave on the appli-
cation, based upon the conditions named in said act and shown in the
application, and is not a restriction or limitation upon the applicant,
as the latter is limited by the conditions named in the act, viz: total or
partial destruction of crops, sickness, or other unavoidable casualty,
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rendering the settler unable to secure a support upon the land settled
upon.

Therefore whenever it is made to appear to the register and receiver,
that the conditions from which Congress sought to relieve the settler,
exist, they are authorized to afford such relief as may be obtained by
a temporary leave of absence from the land, subject to the limitation
named in the act, viz, that they shall not grant a leave of absence for
a longer period than one year "at any one time."

The word "whenever" in the first line in the section, and the phrase
"cat any one time" in the ninth line, clearly indicate that more than one
application and more than one leave of absence was contemplated and
authorized by the act. The act does not provide that any period of
actual residence upon the land, shall intervene between the first and
second or subsequent application.

This act is remedial, and designed to relieve the settler from certain
well known climatic conditions and causes of misfortune for which the
settler was not responsible and against which he could not guard,
and is to be liberally construed with reference to the purpose of its
enactment, thus carrying into effect the evident intent of Congress in
accordance with the well known rules of construction applicable to
remedial statutes.

See Bechtel v. United States 101 U. S. Rep. 597, citing Sedgwick 311,
513 and note.

See also Sutherland on Statutory Construction Par. 348 and 409.
This section has been discussed in the case of Quein v. Lewis 20

L. D., p. 19.
Under the facts in this case as disclosed in the affidavits for second

leave of absence, I am of the opinion that the reasons upon which the
register and receiver based their action are untenable, as to so hold, is
to defeat in a measure the purpose and object of the leave, and nullify
the act in question by requiring personal presence upon the land during
the period for which leave has been granted.

The good faith of applicant is not questioned by the register and
receiver or your office, and I am of the opinion that her application
was made in good faith.

While the provisions of said section 3, will never be permitted to be
invoked for the purpose of defeating the primary object of the settle-
ment laws, and enable a settler to acquire title by residence and culti- .
vation without residing upon and cultivating the land, yet I am of the
opinion that whenever the conditions named in said section are made
to appear to the register and receiver, the claimant should not be denied
a leave of absence simply because no period of personal presence upon
the land had intervened between the expiration of a former leave, and
the application for a second or subsequent leave.

I am, therefore, of the opinion that the decision appealed from should
be, and the same is accordingly reversed.
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INDIAN LANDS-ALLOTMENTS.

REGULATIONS.

DEPART MENT OF THE INTERIOR,

.W4ashington, D. C., June 15, 1896.

To the Commissioner of the General Land Office, and the Commissioner of
Indian Afairs.

GENTLEMEN: YOU are directed to be governed in the matter of
Indian allotments by the following regulations.

Whenever a allotment is allowed under the fourth section of the
act of February 8, 1887 (24 Stat., 388), as amended by the act of
February 28, 1891 (26 Stat., 794), the action of the Office of Indian
Affairs on said allotments shall be conclusive, so far as the General
Land Office is concerned, as to whether the Indian was a settler upon
said land and whether he was entitled, as an Indian, to make an
allotment,

Where an application is made to enter a tract covered by an allot-
ment, and the applicant claims settlement prior to the allottee a
hearing may be ordered by the General Land Office.

Whenever an allegation is made that the allottee made the allotment
for the benefit of another, such charge shall be heard by the General
Land Office.

In all cases where an allegation is made that the land embraced in
an allotment is not of the character contemplated by the allotment
act, such charge shall be heard by the General Land Office.

1OKE SITH
Secretary of the Interior.

RIGHT OF WAY-APPROPRIATION OF WATER.

SURFACE CREEE DITCH AND RESERVOIR Co.

Questions involving the control and appropriation 'of the waters of a State cannot
be adjudicated by the Department under an application for right of way privi-
leges over the public land.

Acting Secretary Sims to the Commissioner of the General Land. Office,
(J. 1. P.) June 16, 1896. (A. M.)

On the 8th instant yof submitted a certified copy of the articles of
incorporation and te due proofs of organization of the Surface Creek
Ditch and Reservoir Company, together with a map showing its seven-

- teen reservoirs in the Montrose and Glenwood Springs land district,
Colorado.

The reservoirs lie within the Battlement Mesa Forest Reservation
and in accordance with the departmental requirement in such cases the
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company has filed a specific agreement stipulating that it will not take,
remove or destroy any timber from the lands within the reservation
outside of the reservoirs. The company has also supplied a certificate
that the right of way is desired for the sole purpose of irrigation.

These papers and the map are filed under sections 18 to 20 of the act
of March 3, 1891 (26 Stat. 1095), and, being in the form required by
the act and the regulations thereunder, are subject to favorable action.

Among the papers submitted is a protest by Benjamin S. Gheen
against the application for right of way which, on examination, appears
to be based on the allegation that in the use of the water the company
is violating the laws of the State by failing to erect fishways in its
dams and ditches and in excluding the public from fishing privileged, etc.

This is a matter involving the appropriation and control of the waters
of the State and is one for the courts rather than for this Department
to determine.. It does not affect the right of way applied'for and cannot
be permitted to prevail against it.

The Department has ruled thus in case of T. H. Sinclair et al., 18
L. D. 573.

In accordance with your recommendation the protest is therefore dis-
missed, the papers submitted are accepted and the map has been
approved.

SURVEY-RPARL4N RIGHTS-RI1E~R BED.

GEORGE W. SEBASTIAN ET AL.

The Department- has no anthority to order the survey of a former river bed lying
between lands that have been finally disposed of by the government.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
June 18, 1896. (J. L.)

With letter "E" of October 211 1895, is transmitted your office
decision of July 16,1895, denying the applications of George W. Sebas-
tian and William Deatou, respectively, for a survey of so much of the
dry bed of Des Moines river, as lies contiguous to their lots of land
in section 30, T. 78 N., R. 22 W., 5th principal meridian, Des Moines
land district, Iowa.

Sebastian claims to be the owner of lot No. 12 containing 26.78 acres;
says that P. W. Brown owns lot No. 1 containing 30.04 acres; and
states that the river which formerly ran between these lots has gone
dry, and that its former bed is now good agricultural land. Deaton
claims to be the owner of lot 8 containing 50 acres; says that Jacob
Bishop owns lot No. 7 containing 5.55 acres; and makes the same
statement in respect to the river and river-bed between lots 7 and 8.

On July 16, 1895, your office rejected both of said applications.
Deaton has not appealed; and Sebastian did not file -his appeal until
one day after the time prescribed by the rules of -practice. Sebastian's
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appeal is hereby dismissed. And your office decision, mgst Stand
affirmed and final as to both parties.X.

Although this case is thus ended, in view of the fact that it is alleged
in the applications, that "vexatious and expensive litigation will b9
avoided by a (goverumental) survey of the old river-bed," it' is proper
for this Department. to say,; that your office, decision is approved.
Patents were issued by the United States for. the lots, above mentioned
as follows: On April 10, 180, to Amlbrose Boatright for lot numbered
one;. on June, 1, 1850, to Ezekiel Jennings for lots numbered eight anCT
twelve ; and on January 10, 1860, to the: State of Iowa for the lot
numbered seven. Each of said lots was bounded by the Des Moines
river; and the lands covered by the waters of said river between
said lots were, by said patents, disposed of by the United States, and
ceased to be part of the public domaIin. The Land Department has ho
authority to cause a survey to be made of the:" old river-bed.".,

SOUTH AND NORTI ALABAMA R. R.: CO. v HALL.

- Motion for review of departmental decision of March 7, 1896, 22 L. D.,
273, denied by Acting Secretary Reynolds, June IS 1896.

MINING CLAIM-DESCRIPTION-NOTICE..

CANUCK LODE. 

The field notes of survey, and application for patent, together with the notice, should
correspondingly disclose with mathenatical accuracy theanootoflandincluded
in a nmining claim, and the acreage of the entry be determined accbrdingly. - -

New publication of notice and posting thereof roust be required wherea mineral
entry embraces land that was excluded from the claim in the notice on which
such entry was allowed.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
June 18, 1896. (P. J. C.)

It is shown by the rec6rd i this case that Frederick Schannel et al.
made application for patent for the Cannek lode mining claim, min-
eral survey, No. 8704, in Pueblo, Colorado, land district, April 28, 1894.
By the field notes and "application for patent" "lots No. 8214 May B.
lode, 8286 Flower of the West lode, and 8523 Panther No. 2 lode" were
expressly excluded, and by the field notes the "net area Cannuck lode":
is 6.260 acres. The notice-posted on the claim makes the same exclu4Ž
slons. The notices posted in the local office and published have the
same exceptions, but this is added: "also excluding without waiver of
rights conflict with survey No; 8710, Ray lode. Net area claimed 5.925
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Entry under this application was made January 23,1895, " expressly
excepting and excluding," May B., Flower of the West and Panther
No. 2, and the " Ray lode except that portion described," " containing
0.048 of an acre; "-also part of survey 8733, Fulton lode, described by
metes and bounds, " containing 0.0518 of an acre." Thus 0.048 of an
acre of the Ray lode was added to the area claimed in the publication
notice, and 0.0518 of an acre of the Fulton lode taken therefrom. The
total area entered was 5.9212 acres. An informal examination of the
records in your office, shows that the owners of the Ray lode before
making entry, formally relinquished to the government that part of it
included in the Canuck entry.

On this state of facts your office by letter of July 5, 1895, held:

As the entire conflict with the Ray claim was excluded from the pblished notice
of the Canuck ode, o portion of said conflicting area can be incl uded in entry
unless publication is made therefor, under direction of the register and including
posting on the clair and in the local office as provided by the statute.

Claimants were allowed sixty days in which to comply with this
order, in default of which the entry would be canceled as to the con-
flict. Whereupon this appeal is prosecuted, and the errors assigned
are (1) in requiring a ew publication; (2) in not finding that the for-
mal exclusion of the Ray was made without waiver of rights, and (3)
that the publication discloses that the Canuck claimed the territory in
conflict.

It will be observed that there is a variance in the acreage claimed in
the field notes, the application for patent, and the final entry. In neither
of them is the same amount of land stated. This of itself presents a
loose and uncertain practice in obtaining title to public lands that
should not be tolerated. Mathematical accuracy should be required as
well in the amount of land applied for as in the locus of the claim itself.

In this case the plat and field notes make no mention of either the
Ray or the Fulton lode. The survey as approved excludes the other
three clahs mentioned, and on the plat their locations relative to the
Canack are given. This is the record that is made of the Canuck in
the land department, and is the basis, as it were, of the application, the
publication, the entry and finally the patent. The surveyor-general in
approving a survey cannot, of course, make any exclusions, except
as shown by official surveys in his office, because his office has no official
knowledge of any locations until application for survey has been made.

In this matter of conflicting locations there is an obligation resting
on the applicant by which he can aid in having such a survey ma(le as
will correctly and definitely fix the area of his claim. If there are
conflicts with his claim which he concedes to others, as in the Fulton
exclusion, for instance, he should have so informed the surveyor and
had it excepted. Applicants for patent for mining claims are pre-
sumed to know the surface conflicts that exist against their claim, and

- good faith on their part would seem to prompt them to make them
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known, whether they have been officially surveyed or not, in order
that, if the conflicts are conceded, they may be excepted from the
survey. In this case both the Ray and the Fulton surveys were made
subsequent to the Canuck, neither of them were excepted from the.
official survey of the Canuck, but the first was by the publication
notice. It was, however, included in the entry, while the first mention
of the Fulton is in the application to purchase and it is excluded
from the entry. This system of procedure will necessarily result in
interminable confusion and should not be encouraged.

But aside from this the Department concurs in your office decision
that the conflict with the Ray lode was excepted from the publication
notice.

The claim of counsel that the ight of applicants was reserved is
not tenable. The applicants should determine for themselves their
rights, and proceed accordingly.. If they are entitled to the land it
should be included in all the papers. The owners of conflicting terri-
tory are amply protected by the statute, which gives them the right to
settle the question of possessory title by adverse proceedings.

Since the intention of the applicants to apply for patent for the
ground in. conflict with the Ray was not advertised and posted, as
required by law, your office judgment requiring new publication and
posting must be affirmed.

The attention of your office is specially directed to exclusion of the
Fulton lode, as shown by the receiver's receipt with the suggestion
that proper action be taken in regard to an amended survey of the
Canuck. This matter seems to have been overlooked, when the case
was considered in your office.

MINING CLAIM-PLACER PATEN'TE-NOWN LODE.

VALLEY LODE (ON REVIEW).

A patent may issue for a lode claim embraced in a prior placer patent on due show-
ing by the lode clahnant that he has acquired title to the conflicting placer
ground, and that the lode was known to exist prior to the application for the
placer patent.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
June 18, 1896. (P. J. C.)

I have before me a motion for review of departmental decision of
March 16, 1896 (22 L. D., 317), filed by counsel for the Bannister Min-
ing Company, the present-owner of the Valley Lode. - It appears that
one George Farlin made mineral entry No. 710 of the Valley Lode, lot

,No. 216, on October 24, 1881, in the Helena, Montana, land district.
This entry was held for cancellation by your office December 27, 1894,
to the extent of its conflict with the patented placer mineral entry No.
575, and the claimant was required to file an amended survey within



714 DECISIONS RELATING TO THE PUBLIC LANDS.

sixty days, in the absence of which the entry would be canceled.
Further time was asked for and obtained by the present owner in which
to comply with the order. On the showing made, however, your office.
under the doctrine of! Pike's Peak Lode (10 L. D., 200) held the entry
for cancellation; On appeal, the Department modified the action of
your office under the rule in the, South Star Lode (20 L. D., 201)._. It
was held by the Department that there was no evidence before it that
a known lode existed on the ground embraced within mineral entry
No. 575 at the date of the application for patent therefor, and that the
claimant should therefore make an application for a hearing within a
reasonable time with a view of showing that a known lode did exist at
that period.

The applicant now presents motion for review. and modification of
the order in the former judgment, alleging that the Bannister Mining
Company is now the. owner of both the placer ground and the Valley
Lode, and certified copies of deeds are also presented showing the
transfer to the company; that there being no persons upon whom to
serve notice, and no other. parties in interest except the government
and the present owner, the judgment should be modified so as to per-
mit the Bannister Company to receive patent for the ground claimed
and held by it.

The showing made by this motion is not sufficient .to warrant the
Department. in taking action prayed for. A certified abstract should
be presented showing to the satisfaction of the.Department that the
company is now the owner of both of these parcels of land. Merely
presenting copies of deeds is not sufficient to warrant the Department
in assuming that there has been no subsequent transfer, or that the
Bannister Mining Company is at the present time the owner of the
ground in controversy. In addition to this, it seems to me that there
must be some showing made that this lode was known to exist prior to
the issuance of theplacer patent, in order that the Land Department
may have some record to justify itself in issuing a second patent for
the same ground.

If a properly certified abstract is presented, showing the ownership
of the land in the Bannister Mining Company, together with such evi-
dence as will satisfy your office upon the point of the existence of the
lode prior to the application for placer patent, I see no reason why the
Valley Lode might not be passed to patent without any further pro-
ceeding. To this extent the departmental judgmentof March 16, 1896,
is modified.
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MINING CLAIM-FIELD NOTES OF SURVEr CONNECTING LINE.

SULPRUR SPRINGS QUICKSILVER MINE.

The field notes of the survey of a mining claimll should connect the claim with a
corner of the public surveys, and in the absence of such connection, an amended
survey and new notice of application will be required.

Acting Secretary Reynolds to the Conmmissioner of the General Land Office,
June 18, 1896. (E. B., Jr.)'

The Merchants Exchange Bank of San Francisco, which made San
Francisco, California, mineral entry No. 119, October 30, 1891, for the
Sulphur Springs Quicksilver Mine, appeals from your office decision of
April 20, 1895, requiring an amendment to the survey of the claim so
as to show a connection with a corner of the public survey, and a
republication and posting of the notice of application for patent.

The plat and field notes of the survey of the claim were approved by
the surveyor general December 8, 1874, and application for patent and
entrv were made in 1875. This entry was canceled in 1881, because
notice of the application was fatally defective, only having been pub-
lished for fifty-six days, whereas the law required publication for sixty
days. A new application was filed November 11, 1890, together with
approved plat and field notes of the original survey. This survey,
while making references to several large trees by courses and distances.
does not connect the claim with any public survey corner.

It is important, however, to the applicant in this case, as well as to
the government, that the survey of the claim give such a description,
in the language of the statute (section 2325 B. S.), by "reference to
natural objects or permanent monuments as shall identify the claim
and furnish an accurate description, to be incorporated in the patent."7
The patent is the effective instrument whereby title passes from the
government, is the muniment upon which all parties claiming there-
under should confidently rely,. and its description of the property con-
veyed should be as accurate as is reasonably possible. The require-
ment of your office to that end, as to amendment of the survey, is in
pursuance of the statute, and has formed part of the circular instruc-
tions and regulations of your office under the mining laws since Janu-
ary 14, 1867 (see fifth paragraph of circular of last mentioned date, also
forty-third and forty-fifth paragraphs, respectively, of Mining IRegula.
tions of June 10, 1872, and December 10, 1.891). This requirement
should be complied with.

It is evidently the intendment of the law, as contained in the section
already referred to, that the plat and field notes of the survey of a
mining claim should constitute an essential part of the notice of the
application for patent therefor. Unless this notice is full and ccu,
rate, thus affording a ready and sufficient means of ascertaining the
precise boundaries of the claim, parties having adverse claims may be
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misled to their serious and, possibly, irreparable loss, and so the benef-
icent purpose and end of notice would fail of attainment, and the
notice instead of affording such parties protection might often become
a snare.

The Department does not overlook the facts that the mine in ques-
tiou is old and well known, lies wholly within the northwest quarter
of section 15, T. 27 S., R. 9 E M. D. M., and that its location is shown
upon the plat of the public survey of the township, approved Novem-
ber 27, 1867, and appears to be substantially identical with the existing
location made in 1872, and that the notice given appears to conform in
all respects with the requirements of law, except that it describes no
line of survey connecting the claim with a public survey corner.

The requirement that a mining claim on or near surveyed land must
be connected by a line of survey with a public survey corner, as has
already been pointed out. is one of long standing. The Department
finds no warrant to direct a waiver of the requirement in the present
instance.

Your office decision is accordingly affirmed, both as to an amended
survey and the giving of new notice.

GIBSON ET AL. . LASCY.

Motion for review of departmental decision of February 4, 1896, 22
L. D., 88, denied by Acting Secretary Reynolds, June 18, 1896.

HOMESTEAD-RESIDENCE-LEAVE OF ABSENCE.

ADELE . LEONARD.

Poverty and inability to earn a living on the land is not a " casualty" that entitles
a homesteader to leave of absence under section 3, act of March 2,1889.

Acting Secretary .eynolds to the Coammissioner of the General Land Office,
June 18, 1896. (R. F. H.)

Adele C. Leonard appeals from your office decision of February 25,
1895, rejecting her second application for leave of absence from her
homestead entry No. 15722, made November 15, 1893, for the S. of
the NW. and the N. of the SW. of Sec. 26, T. 30 N., E. 7 W.,
Seattle land district, Washington, on the ground that proverty and
inability to earn a support on the land was not a " casualty" within the
meaning of section 3 of the act of March 2, 1889 (25 Stat., 854).

It was held in the case of Harry C. Seward (11 IL. D., 631) that the
leave of absence accorded a settler under section 3 of said act can only
be allowed by reason of sickness, failure of crops, or other unavoidable
casualty, and that failure to obtain water at a depth of thirty-six feet
was not a "casualty" within the meaning of said act. See also the
case of John Riley, 20 L. D., 21. Casualty is defined to be an acci-
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dent; that which comes by chance, or without design, or-without being
foreseen.

In the case of Thompson v. Tillotson (56 Mis., 36) the court in passing
upon the construction of the words "casualty or necessity," in Sec.
2144 of the Code of 1871, which provided that "whenever the debtor
shall cease to reside upon his homestead, it shall be liable for his debts,
unless his removal be temporary, by reason of some casualty or neces-
sity" said, "the word casualty evidently refers to some sad accident, as
fire or flood or some social or family disaster or misfortune."

While it is true that section 3 of said act was remedial, and the lan-
guage is entitled to a liberal construction, yet if Congress had intended
to make poverty a sufficient cause for a leave of absence it would
hardly have used the word. casualty to convey its meaning. It is more
reasonable to conclude that Congress, having knowledge of the depart-
mental rulings that temporary absence on account of poverty, or for
the purpose of earning a support and making improvements or pay-
ment for the land, were not inconsistent with good faith, and were not
regarded as an abandonment of the land, but were excused, and the
claimant in such cases was regarded as constructively residing upon
the land, did not design to make any provision for such absences, but
leave the parties where the decisions of the Department left them, and
that their absences in such cases would be passed upon upon their mer-
its when the applicant offered his final proof.

No good reason appearing for reversing or in any manner modifying
said decision appealed from, the same is accordingly affirmed.

H1OMIESTEAT-COMMUTATION-ACT OF WUNE , 1596.

EAES V. BOURKE.

Under the act of June 3, 1896, a commuted homestead entry, suspended on account
of having been made prior to fourteen months residence after (late of the original
entry, is confirmed, where it appears that the entryman in good faith actually
resided six months on the land prior to commutation, and no adverse claim,
originating prior to final proof, exists.

Acting Secretary Reynolds to the Commissioner of the General Land Offie;
June 18, 1896. (P. J. C.)

There has been filed by counsel for Michael J. Bourke a petition for
re-review of departmental decision of August 17, 1894, wherein was
denied a motion for review of decision of February 19, 1894 (18 L. D.,
150), rejecting the final commutation proof of Bourke, made February
15, 1892, on his homestead entry, made January 4, 1892, for the NE.
See. 15, T. 47 N., R. 40 W., Marquette, Michigan, land district.

The original decision held that,
the original entry of Bourke was made January 4, 1892, subsequently to the passage
of the act of March 3, 1891, and consequently is governed by that act. The mean
ing of the amended section is too plain for controversy. The language is: "fourteen
months after the date of entry," not after settlement.
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A motion for review of this judgment was overruled, and the present
petition asks a re-review of these decisions.

In view of recent legislation by Congress which controls the. issue in
this case, it is not deemed necessary to set forth the grounds of this
petition, or discuss the questions raised thereby. It is only required to
state such facts as are pertinent now, with the view of ascertaining if
the matters involved come within the terms of the act of Congress.
Bourke in his final proof swears that he built his house on the land in
December, 1889, "and established actual residence January 24, 1890."

The present controversy arose in this way: On April 9, 1892, George
B. Eames applied to contest Bourke's entry on the ground that the
commutation proof and entry were illegal, in that it was made under
Sec. 2301 of the Revised Statutes.

Your office, by letter of April 30, 1892, declined to order a hearing,
for the reason that there was no charge affecting the validity of the
entry, "nor does it charge fraud or bad faith on the part of the entry-
man." Your office decided that the proof was prematurely made; held
the final certificate for cancellation, keeping the entry intact to per-
mit the entryman to submit commutation proof at the proper time.
On motion for review, that judgment was modified 'by revoking the
order of cancellation, and instead thereof, order that Bourke's final
certificate and proof be held suspended until the expiration of fourteen
months from date of his entry," when he might submit spplemental
proof. An appeal brought the case to the Department, and your office
judgment was affirmed (18 L. D., 150).

By act of Congress of June 3, 1896 (Public No. 173), it is provided:

That whenever it shall appear to the Conmnissioner of the General Land Office
that an error has heretofore been made by the officers of any local land office in
receiving premature commutation proofs under the homestead laws, and that there
was no fraud practiced by the entryman in making such proofs, and final payment
has been made and a final certificate of entry has been issued to the entryman, and
that there are no adverse claimants to the land described in the certificate of entry
whose rights originated prior to making such final proofs, and that no other reason
why the title should not vest in the entryman exists except that the commutation
was made less than fourteen months from the date of the homestead settlement, and
that there was at least six months' actual residence in good faith by the homestead
6ntryman on the land prior to such commutation, such certificates of entry shall be
in all things confirmed to the entryman, his heirs, and legal representatives, as of
the date of such final.certificate of entry and a patent issue thereon; audthe title so
patented shall inure to the benefit of any grantee or transferee in good faith of such
entryman subsequent to the date of such final certificate: Provided, That this act
shall not apply to commutation and homestead entries on which final certificates
,have been issued, and which have heretofore been canceled when the lands made
vacant by such cancellation have been reentered under the homestead act.

SEC. 2. That all coummutations of homestead entries shall be allowed after the
expiration of fourteen months from date of settlement.

In the entry under consideration no fraud is apparent in making the
final proof; there areno adverse claims to the land in controversy that
originated prior to final proof; there is. no reason. shown to the Depart-
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ment why title should not invest in the entryman "except that 'the
commutation was made less than fourteen months from the date of
homestead settlement," and on the face of the record it is shown that
the entryman in good faith actually resided six months on the land
prior to commutation. It is also apparent that the commutation
allowed in this case was "after the expiration of fourteen months from
date of settlement."

It is clear, therefore, that underthe provisions of this act, the entry
of Bourke is confirmed, and the same should pass to patent, if other-
-wise satisfactory.

It is so ordered, and the former decisions suspending the entry are
hereby revoked.

YOUNG V. SEVERY ET AL.

Motion for review of departmental decision of February 10, 1896, 22
L. D., 121, and application 'for rehearing denied by Acting Secretary
Reynolds June 18, 1896.

TIMBER LAND ENTRY-APPLICATION-PRELiVEINARY ATfIDAVIT.

STURM v. TAYLOR.

An application to enter land under the timber and stone law may be properly rej ected,
if the preliminary affidavit does not show that the applicant has personally exam-
ined the land.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
June 18, 1896. (G. c. R.)

The homestead entry of William Taylor, made July 27, 1892, for the
S .4 of the NW. of Sec. 1, T. 58 N., R. 20 W., Duluth, Minnesota, was
canceled on January 5, 1895, on a contest brought by Frances A. Regan.

On January 8, 1895, Lydia K. Sturm applied to purchase the land
under the timber and stone act of June 3, 1878 (20 Stat., 89).

On January 28, 1895, Frances A. Regan executed and acknowledged
an instrument in writing, waiving her preference right of entry under
her contest, and on the same day Alexander Taylor made application
to enter. The same was allowed by the register, who, at the same time,
rejected Miss Sturm's application, for the reason that she. failed to state
that she had personally examined the land.

Your office decision of May 22, 1895, affirmed that action, and a
further appeal brings the case here.

The principal question raised in this appeal is, whether one who files
a preliminary affidavit, with a view to enter land under the timber and
stone act, is required to state in such affidavit that he or she has per-
sonal knowledge of the facts therein set forth; and whether on failure
to show such personal knowledge, the land is subject to entry by
another and subsequent applicant.
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Among other requirements imposed by said act, it is provided in the
second section thereof that a person desiring to avail himself of its
provisions shall file with the register " a written statement," to be veri-
fied by the oath of the applicant, stating, among other things, that the
land is unfit for cultivation and valuable chiefly for its timber and stone,
and is uninhabited, and contains no mining or other improvements.
This oath must be made by the applicant, and, therefore, must be upon
his or her personal knowledge. L. M. Walker, 11 L. D., 599.

Miss Sturm only stated that she had "had" the land examined, and
from the knowledge "thus obtained" made her statement. This did
not meet the plain requirements of the statute, and the register was
authorized to reject her application.

Although Miss Sturm's statement made upon information and belief
was afterwards corroborated by witnesses, who swore that they had
personal knowledge of the land, yet these affidavits were made subse-
quent to Taylor's entry, and after her application had been rejected.
She has no valid grounds for complaining.

The decision appealed from is affirmed.
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Abandonment. Alienation.

See Contest, Residence. A timber-culture entry will be canceled
where it appears that the entryman has

Absence, Leave of. disposed of allhisinterestin tholand, and
See Residence, is holding the entry for the benefit of the

Accounts. party purchasing such interest -21
See Survey. A contract or agreement that does not
That the expense of a survey is payable affect, in whole or in part, the title to the

from the repayment fund provided for in land is not within the inhibitory provi-
the act of July 2, 1864, does not take the sions of section 2 of the timber and stone
adjustment of the account out of the rule act- 234
authorizing a deduction from the agreed An offer to sell, made by a homesteader
compensation when the work is not done after the expiration of the statutory pe-
within the stipulated period -471 rid of residence and the submission of.

In the adjustment of an account under final proof, but pending the allowance
a deputy surveyor's contract the Com- thereof, is not inconsistent with good
missioner of the General Land Office is faith on the part of the entryman- 328
authorized to make a deduction of 5 per An entry made in pursuance of section
cent from the agreed compensation, if the 1, act of October 1, 1890, is not invalidated
work is not performed within the stipu- by an agreement to convey the land cov-
lated time, and no extension of such time ered thereby, made prior to the consum-
is granted or applied for -471 mation of the transfer authorized by said

By the provisions of section 8, act of act- 375
July 31, 1894, the acceptance of payment, An agreement for conveyance that
under settlement of an account by an au- could not be enforced in a suit to compel
ditor without the suspension of any item performance, and that may ho
therein, precludes the revision of the avoided by the payment of a money con-
same -583 sideration, does not operate as a disqual-

fication of a homesteader, nor will a con-
Alaska. tract that is simply a pledge for the pay-

See Certificate of Deposit; Survey; Ton- ment of money; and especially will such
site. contracts'be so regarded where they ap-

While Congress has made no provision pear to have become of no effect prior to
for determining the extent of the claims the date of the entry -544
of the Greco-Russian Church in, or the The purchaser of a mining claim after
validity of its title thereto, yet the pos- entry, but prior to patent, takes the land
sessory claims of said church have been subject to all the infirmities of title, so far
protected in executive action taken by as the government is concerned - 704
the State, War, and Treasury Depart- Allotment.
ments, and allowed to remain in thehands See Indian Lands.
of the church; but, in the absence of statu-
tory authority theref or, the Interior De- ASe ntry; Feci.
partment can not undertake to identify, See Ent-y; Practice.
by survey, the lands of the church and Appeal.
determine the title of the church thereto 330 See Practice.

If any of the property held by the Application.
Greco-Russian Church has been included See Contest.
within the limits of an executive reserva- To make entry of public land can not -

tion, the President has the authority to be allowed if based upon preliminary
modify the order therefor, so as to ex- papers executed prior to the time when
elude the lands erroneously embraced said land is legally subject to such appro-
within such reservation- 330 priation - 276

10332-VOL 22 46 721
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The validity of, is not affected by the entry the timber on the tract first applied

fact that the preliminary affidavit is exe- for was destroyed by a forest fire,
cutedbefore the land is formally declared through no fault of the applicant - 421
open to entry, where, prior thereto, the To enter under the timber and stone
land in question was restored to the pub- law may be properly rejected if the pre-
lic domain by an act of Congress - 110,486 liminary affidavit does not show that the

A preliminary affidavit executed be- applicant has personally examined the
fore a United States commissioner out- land -719
side of the county in which the land is Failure to appeal from the rejection of,
situated is irregular, and a new affidavit does not defeat the right of the applicant
should be required -486 if he has not given the requisite notice in

The preliminary affidavit (Form 4-102 writing of the adverse action and of his
b) should be executed within the district right of appeal therefrom -576
in which the land is situated; but where The failure of an applicant for a tract
not so made, an entry may be equitably of land to appeal from adverse action of
confirmed for the benefit of a purchaser the local office will not be held to preju-
whose good faith is apparent -114 dice his rights where such action is not

On the part of a State to select lands indorsed on the, and the applicant noti-
should be rejected, if the lands applied fled of his right of appeal- 630
for are not open to such appropriation at Order of June l3 1896, with respect to,
the date of selection, or at the time when filed during vacancy in local office - 701
the application is received- 385. To enter received during a vacancy in

To enter, improperly held to await the office of the register must be treated
prior-proceedings involving the land, as simultaneous, on the resumption of
when allowed, will relate back to the business in the local office- 612
time when it was received with the In the case of simultaneous, where one
proper fees, and cut off intervening ad- of the applicants has settled upon and
verse claims -571 improved the land, and the other has not,

To enter, filed subject to a contestant's the priority of right should be accorded
preferred right of entry take precedence to the actual settler- 612
in the order of filing, if the contestant
failsto exercise his privilege-203 Arid Land.

An applicant for the right of entry who, See Reservoir Lands.
under a rule adopted by the local office, Attorney.
deposits his, and receives a number cor- Who is appearing on behalf of a contest-
responding to his place in the line of ap- ant can not at the same time assert a right
plicants, and thereafter fails to respond tothelandembracedinsuchproceedings 86
to such number when it is reached and Mustberecognizedunderdepartmental
called, loses his priority as against a sub- regulationspriorto the exercise of rights 43
sequent intervening applicant- 295 Boundary of State.

To enter accompanying a timber-cul- S Stat
ture contest, and pending at the repeal of ee aees.

the timber-culture law, protects the Cancellation.
right of the applicant until final action A judgment of, takes effect as of the
thereon -182 date rendered, and the land released

The circular instructions of AugLst 18, thereby from appropriation becomes sub-
1887,to the dffectthatall, filed with timber- ject to entry as of such date, without re-
culture contests shall stand rejected if gard to the time when said judgment is
not perfected within thirty days after noted of record in the local office- 7
notice of cancellation are not applicable Of an entrywithout notice to the entry-
if the application is not returned to the man is of no effect -174
local office - - - 182 An entry allowed by the local office

To enter filed by a homestead contest- should not be subsequently held for, with-
ant with his contest serves no purpose-- 96 outfirstaffordingtheentrymananoppor-

The failure of a timber-land applicant to tunity to show cause why such action
personally inspect the tract prior to his, should not be taken- 606
cannot be regarded as evidence of bad Certificate of eposit.
faith where, under the regulations then The provisions of section 2403 . S. as
existing, the apphant was not required smended by the act of March 3,1870, with
to make a sworn statement that he had reped to the act of are not ap-
so examined the land -33 respect to the sigtificates issued on de-

To make a timber-land entry may be Poiab o such. ifcte issuedo o-
changed as to the land included therein posits for surveys in the Territory of
on a satisfactory showing that after the Alaska-28
date of the original application and prior Cirelars.
to the time fixed for the completion of the See Tables of, page xxii.
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A corporation organized under the laws The cancellation of an entry without

of a State is a citizen of the United States 1 notice to the entryman is absolutely void,
Proof of, on behalf of a corporation, and an entry so canceled at the passage

shown by authenticated certificate of in- of the act is in law an existing entry, and
corporation- 83 confirmed by said section, if otherwise

An Indian born within the United within the provisions of said section; and
States who has abandoned the tribal re- the right of a transferee in such case is
lation, and adopted the habits and cus- not limited to the privilege of showing

* toms of civilized life, is a citizen of the that the entryman had in' fact complied
United States -215 with the law -174

Of an entry by said section for the ben-
-Coal Land. efit of a transferee is not defeated by

Where a claimant prior to survey lo- want of good faith on the part of the en-
cates a claim for himself, and an adjacent tryman or his immediate transferee if
claim for another party, as agent, and it subsequently and prior to March 1, 1888,
transpires after survey that the improve- the land is sold to a bona fde purchaser;
ments made on behalf of the latter claim nor is such purchaser bound to take no-
are within the lines of the former, such tice of a prior order of cancellation that
improvements inure to the benefit of said is void for want of jurisdiction - 174
claim, so far as third parties are con- The provisions of said section are ap-
cerned, and the claimant is not required plicable to an entry of Mille Lac Indian
to open and improve a mine on the land lands made under the general laws prior
he claimed before survey - 11 to July 4, 1884 - 500

One who purchases the possessory right The purchaser of a soldier's additional
to a developed vein of coal while the title homestead right is entitled to the benefit
to the land is still in the United States, of the confirmatory provisions of said
and thereafter remains in actual posses- section- 651
sion thereof, is entitled to. file a declara- The certificate of the register and re-
tory statement and perfect title there- ceipt of the receiver issued on the allow-
under- 306 ance of a soldier's additional homestead

The purchaser of the improvements entry are sufficient to bring such entry
made by a prior claimant under a coal de- within the confirmatory provisions of said
claratory statement acquires no priority section- 690
of right thereby, if an assignment of the Commutation.
right to purchase from the government See Hoaiesead.
has not been made as provided in para-
graph 37 of the regulations of July 1, 1882 538 Contest.

On the offer of final proof under a coal See Contestant; Protest.
declaratory statement, and the appear- GENERALLY.
ance of an adverse claimant who protests The allowance of an application to con-
against the allowance of said proof, the test a final entry is a matter resting in the
protestant should not be required to in- sound discretion of the Commissioner, and
tioduce testimony if the final proof as the denial thereof will not be disturbed
submitted is clearly insufficient under unless an abuse of such discretion is made
the regulations- 538 to appear -159

* Sections 248 and 2349, R. S., do not re- It is properly within the discretion of
quire that a coal claimant must have the Commissioner to deny a hearing on
opened a mine on the land at the time of an affidavit of, corroborated by a witness
filing a declaratory statement therefor- 539 whohasbeen convicted of perjury i mak-

On the relinquishment of a coal declara- ing said corroboratory affidavit - 159
tory statement the improvements made Dates in contest papers should not be
thereunder inure to tb e benefit of a valid changed by an attorney after the execu-
adverse claim then asserted for the tract tion of such papers and prior to the filing
involved ------------ 539 thereof, though such action will not be

held to invalidate affidavits so changed~ 242Confirmation. As between two applications f or the
UNDER SECTION 7, ACT OF MARCH right of, one received by mail in due

3, 1891. course, and lying unopened on the regis-
Provisions of, do riot cover a cash en- ter's desk at 9 o'clock in the morning, andProvisions of, do niot cover a cash en- npentdprsasuhorritry ndersecton 2 1ac of une 5, 180, one presented in person at such hour, pri-try under sec~tion 2, act of June 15, 1880, ority should be accorded the latter- 242

made by one who has theretofore relin- Though a, will not be allowed on a ques-
quished his interest in the original entry 81 tion that has formed the basis of a prior

A purchaser under section 3, act of adjudication between the same parties,
September 29, 1890, is entitled to the con- such fact will not prevent the govern-
firmatory provisions of the act as a pre- ment from canceling the entry in question
emptor- 131 if it is clearly illegal -217
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An issue once tried and determined can Will not lie against an entry that is can-

not be made the basis of a second- 91,415 celed of record prior to the initiation of
The fact that the Department declines, the adverse proceeding -415

on motion f or rehearing, to remand a case A contestant who, on the day of hear-
for the submission of testimony on amat- ing, files a dismissal of the, together-with
ter newly alleged as a basis therefor is no a new affidavit of, with a view to proceed-
bar to a subsequent contest in which such ings thereon, may properly be permitted,
matter is properly put in issue- 324 prior to further action in the premises,

The right of a second contestant to be to withdraw the said dismissal, and sub-
heard, who alleges the collusive character mit evidence under the original charge,
of the prior, in addition to his charge where good faith on the part of said party
against the entry, can not be defeated by is manifest- 26
a subsequent intervening entry made on If a contestant after the submission of
relinquishment of the entry under attack, his testimony fails or refuses to pay the
and with notice of the second contest--- 346 further costs of the proceeding, the case

The right of a second contestant to a then rests between the contestee and the
judgment on the charge as made by him government, and it is incumbent upon
and established by the evidence can not said contestee to submit such testimony
be defeated by acts performed with a as he may have on his own behalf - 419
view to curing the alleged default after May be properly dismissed where the
such contest is filed, but before notice contestant declinestopaythecostof tak-
thereof, and pending the disposition of a ing the testimony on the part of the con-
prior collusive contest -466 testee, and waives the preferred right of

A second contestant who, in addition to entry, and it is apparent that such waiver
the charge made in the prior suit, alleges is not in good faith -296
that the contestant therein is disquali- Under a, in which the contestant offers
fled as an entryman is not entitled to be to pay the costs, the proceedings may be
heard thereon during the pendency of dismissed on said party's failure so to do 248
said proceedings; and in the event of the Instituted under section 2, act of May
cancellation of the entry under attack as 14, 1880, and prosecuted until the charge
the result of said proceedings, such con- as laid therein is apparently established,
testant is entitled to no priority of right should not be dismissed on the contest-
to proceed against the subsequent entry ant's refusal to make further advances
of the successful contestant- 658 for the costs, but treated thereafter as

The relinquishment of a part of theland between the government and the entry-
covered by an entry relieves the tract so man -462
relinquished at once from its former state HOMESTEAD.
of reservation, and a subsequent contest Where an entry is suspended, a contest
brought against the entire entry could initiated prior to the expiration of six
give the contestant no right or interest intedfror tote exrainghi
in said tract, though his right to proceed months from date of entry, excludingthe

period of suspension, is premature - 692
against the remainder of the entry would Will not lie on a charge that the pre-
not be affected by the relinquishment- 128 liminaryaffidavit a eted beforea

A clerical omission occurring in an orig- lmnr fiai a xctdbfr 
inal homestead affidavit does not furnish United States commissioner outside of
proper groundfora -63 the county in which the land is situated 486

An allegation that an entry is made in In a proceeding on the charge that the
bad faith and for the purpose of specula- entryman died leaving no heirs or bene-
tion, and not for the purpose of actual ficiaries under section 2291, R. S., the ad-
settlement and cultivation, warrants in- ministrator of the entryman's estate is
vestigation as to the matter so charged :245 not entitled to notice of the hearing - 446

Fraudulent intent in making an entry is The failure of a homesteader in his life-
not shown by the execution of a relin- tbne to establish residence on the land,
quishment or an offer to sell the improve- due time having elapsed therefor prior
ments on the land - 150 to his death, and the subsequent failure

Though the charge may be general in of his heirs to reside thereon, require the
character, it will not be held error on the cancellation of the entry -511
part of the local office to proceed with a homestead entry on the
the hearing where the aLeged default, if gn a he entry hi te
found true, calls for cancellation of the ground that the entryian in his lifetime
entry- 89 failed to live on or cultivate the land, and

A charge of fraud in the procurement like failure subsequently on the part of
of a relinquishment will not be enter- the heir, must fail, where it appears that
tained, as against a record entryman, on the entryman died within six months
behalf of a third party who alleges that after making entry, and that his heir,
he is in possession of a prior relinquish- prior to the initiation of contest, main-
ment and intended to enter the land in tained his right under said entry by culti
controversy -150 vation of theland -181
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Will lie against a soldier's homestead event of his securing a judgment of can-

entry on a charge of failure to settle on cellation, and can not be used by him in
the land and improve the same within the exercise of his preferred right- 96
six months from date of filing the declar- Not required to possess the qualifica-
atory statement -245 tions of an entryman. Until the contest-

The designation by the entryman, under ant seeks to avail himself of the preferred
a Territorial statute, of lands claimed as right attendant upon success his qualifi-
a "homestead," other and different from - cations will not be considered -2 05
those embraced in his entry, does not The right of an actual settler, with a
raise any presumption of abandonment pending application to make homestead
that requires explanation on the part of entry, who dies before the final deter-
the entryman where said Territorial law mination of a contest instituted by him
permits a person to designate land on against a prior adverse entry, descends
which he does not reside as a "home- to his heirs, and may be perfected by
stead" -248 them on the cancellation of the entry

The fact that the claimant is residing under attack; and this right is in no man-
on the land at the time when the notice ner dependent upon the provisions of the
of contest is legally served will not de- act of July 26, 892, With respect to the
feat a contest charging abandonmentif heirs of a- ------------- 300
it appears that the claimant's action in Who declines to pay the costs of a hear-
returning to the landis induced by actual ing waives the preferred right of entry
knowledge of the impending suit, with accorded by section 2. act of May 14,1880 419
no previous intent to comply with the Who, after the submission of his own
law in good faith -581 testimony, declines to pay the further

The physical condition and poverty of costs of the case is without interest in
a claimant may be taken into considera- the controversy, and has no standing to
tion, where good faith is apparent, in complain of the refusal of the local offi-
determiningwhether there has been sub- cers to recognize him in the subsequent
stantial compliance with the require- proceedings -462
ments of the homestead law -422 A tenant at will of a homesteader is
PREEMPTION. not, by reason of such relation to the
Proceedings on protest against pre-emp- entryman, precluded from contesting his

tion final proof do not constitute - 188 entry -581

TIMBER CULTURE. Cultivation.
The right to contest a timber-culture Planting a crop with no expectation or

entry on the ground of non-compliance intention of securing a return therefrom
with law is not defeated by showing that is not compliance with the homestead law
the contestant was employed to do the in the matter of -205
necessary work if it appears by the
terms of such employment a special con- Desert Land.
tract was made providing that said work See Entry.
was to be paid for in advance, and was A natural growth of timber occupying
not performed for the reason that the a narrow non-irrigable ridgethat forms a
payment was not made as stipulated ---- 480 'small part of a tract embraced within a

desert entry will not be held to defeat
Contestant. the entry as improperly allowed for lands

See Contest; Protestant. not subject to such appropriation - 412
The question of preference right under

a contest must be determined when the Deserted Wife.
alleged privilege is duly asserted - 22 See Homestead.

Not entitled to the benefit of a relin-
quishment that is not filed as the result . 'Duress.
of the contest - 71 Non-compiancewiththe lawwill not be

The right of a party to be heard as a, excused on the ground of intimidation
against an entry, and applicant for the where it is apparent from the conduct of
land covered thereby, will not be recog- the party that the alleged threats did not
nized where it appears, that he is at the lead him to believe that he was in danger
same time the attorney of another claim- of bodily injury -280
ant for the same tract- 86

The right of a, to be heard will not be Entry.
defeated by a hearing inadvertently or- See Application; Fina Proof.
dered on a later contest -91 GENERALLY.

An application to enter filed by the, of a Allowed at a time when the land is em-
homestead entry at the time of filing his braced within a railroad withdrawal on
affidavit of contest confers no right in the general route is not void, but voidable-- 213
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In the case of, that is not of record in The right to change from one tract to

the local office the land covered thereby another can not be allowed in the pres-
must be held as open to settlement and ence of an intervening adverse right,
appropriation subject only to whatever even though the applicant may have been
rights may exist on the part of such entry- the prior settler on the tract thus applied
man -6----- ----------- _80 for -585

Of land relinquished will not be ques- The right to make a second may be rec-
tioned, so far as the status of the land at ognized where the first was canceled on
the date of the entry is concerned, where account of the entryman's failure to es-
such relinquishment is shown, prima tablish residence and such failure was
facie, to have been executed by the due to circumstances beyond his control 179
only qualified heir, and the statutory TIMBER CULTURE.
life of the entry thus relinquished has
expired -415 See Final Poof; Contest.

The right of one claiming under a mort- Of a fractional subdivision that em-
gage and purchase of a tract for which hraceslessthan 40 acres, under whichthe
final certificate has been issued, but is areaplanted to trees is less than 24 acres,
thereaftercanceled, cannotberecognized may be equitably confirmed where the
as against a subsequent entry, made on entryman followed the construction of
the relinquishment of the prior claim, if the law in force at the time of planting,
it does not appear that the intervening and shows on final prflofagreater number
entryman was a party to, or had knowl- of growing trees than is required on the
edge of the alleged fraud upon said in- statutory acreage -166
cumbrancer -163 The arid condition of land embraced

A claimant under a canceled, is not within a, does not excuse non-compliance
entitled to reinstatement after the lapse with the requirements of the law- 312
of years and in the presence of an inter- An application to make homestead
vening adverse right, where his entry is entry of land covered by a subsisting,
canceled on account of supposed conflict under which final poof has not been
with a prior claim, and he thereafter fails made within the statutory period, does
to appeal from a denial of his application not confer upon the applicant the status
to contest the validity of said claim - 192 of an adverse claimant entitled to be
DESERT LAND. . heard as against subsequent equitableDESERT LAND. ~~~~~~~~action on the timber-culture entry---206

See Desert and.
In determining whether a, comes with- Equitable Action.

in the requirements as to compactness, See Entry; Final Proof; Howiestead.
the topography of the adjacenttracts and
the unsuitability thereof for purposes of Evidence.
agriculture may be taken into consider- Judicial notice may be taken of facts
ation-4-------------------------------------12 disclosed by the records of the Depart-

A corporation organizedunder the laws ment -229
of a State is in contemplation of law a Ex parte affidavits should not be filed
citizen of the United States, and as such with an appeal and if so filed will be re-
can take and hold by assignment a desert tbrnad ifbo file wle -

entry i ~~~~~~~turned to the party filing the same-245entry.- A certified copy of an indictment, ver-
Under the provisions of the act of diet, and sentence are properly admissi-
tarch 3,1891, the assignee of a desert en- ble as, tending to establish a charge em-

tryman is not required to be a resident braced in the issues tried and determined
citizen of the State or Territory in which in the prior criminal proceeding - 530
the land is situated. It is sufficient in An objection to the admissibility of,
such case if the assignee is a citizen of comes too late when raised for the first
the United States -1 time on appeal- 530
HOMESTEAD. - A finding of fact in a judicial proceed-

See Oklaloma ands. ing can not be accepted by the Depart-
One who makes, and then learns of a ment as an adjudication where such fact

prior adverse-settlement claim, and in does not appear to have been in issue or
fear of personal violence on the part of embraced in the judgment of the court 592
the adverse claimant relinquishes in good In a contest wherein the truth of final
faithkand without compensation, may be proof is in issue, it is proper and neces-
permitted to make a second- 380 sary to examine said proof, and compare

The right to make a second under sec- the statements therein made with the
tion 2, act of arch 2,1889, can not be in- facts established at the hearing - 619
voked for the protection of a settler Taken in a different case and involving
who at the time of his settlement has an a different tract, not sufficient basis for
entry of record for another tract- 490 final action -622
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Parol, may be accepted to show facts A protestant against, who sets up his

which should have appeared of record, own right to enter the land is bound to
and would have so appeared but for the present atsuch time all objections against
omissions of the local office -630 the proposed entry then known to him- 63

Where an intervening etryinan is A demand on the register may be prop-
called upon to show cause why his entry erly made for the production of lost, and
should not be canceled, and the right of if not secured thereby the contents of the
a prior adverse claimant under a home- same may be shown or new proof sub-
stead declaratory statement recognized, mitted -133
the burden of proof is upon said entry- DESERT LAND.
man -113 A protest against the allowance of des-

Fees. ert land, on the ground of the failure of
Allowable to local officers on Indian the entryman to secure a water supply

allotments, under section 4, act of Feb- and effect reclamation, must be dismissed
ruary S. 1387, are in the form. of a commis- if on the day advertised he does not sub-
sion. and determined in amount by the mit final proof, and further time therefor
price and area of the land, and it there- exists under the statute -599
fore follows that suchfees can not be fixed HOMESTEAD.
and allowed until after survey of the The Department is without authority
allotted tracts; but it is not essential to to permit a homesteader to submit, with-
the allowance of such fees that the allot- out publication of notice -548
ments should have been finallyapprovedt 35 There is no statutory authority under

which an administrator may submit - 124
Filing. A final homestead affidavit submitted

A pre-emption entry allowed on a sec- by a non-resident heir is entitled to equi-
ond, may be allowed to stand where it table consideration where executed out-
appears to have been made in good faith side of the district and State in which the
believing the right to make such filing land is situated, and it appears that the
had been accorded by decision of the Gen- affiant, on account of extreme age and ill
eral Land Office -278 health, is physically unable to appear be-

Frinal Proof. fore an officer authorized by statute toact in such cases --------------- 514
GENERALLY. Where made on behalf of heirs, and it

Taken by the register and receiver out- appears that the widow has abandoned
side of -office hours may be considered, her rights, the proof may be accepted,
where it appears to have been so taken and the patent issue to the heirs gener-
because the witnesses could not attend at ally -426
any other time, and that their testimony Submitted by one who is the adminis-
was submitted with due opportunity for trator of the estate of a deceased home-
cross-examination by the adverse claim- steader, and also heir of the decedent,
ant - 436 should be regarded as having been made

Notice of intention to submit, will be by said party in his capacity as heir, and
held good as against a railroad company, therefore authorized by law- 404
where, in the publication thereof, the
"generalland agent" of the company is REE
specially cited, and a protest against the The reservation effected by notice of
proof is subsequently filed by said agent, apphcation to make, is for the benefit of
and no exception is taken therein as to the pre-emptor, and does not operate as a
the service of said notice, nor objection segregation of the land, as between third
made thereto on appeal - 5 parties whose claims arise independently

During the pendency of an application of the preemptor- 51
to select a tract as indemnity under a rail- A protest against the allowance of, se-
road grant, no action should be taken on, cures to the protestant no preference
without special notice to the company- 212 right of.entry, in the event that such pro-

Submitted during the pendency of a ceedings result in cancellation of the pre-
contest.and prior to the amendment of emption declaratory statement- 188
Rule 53 of practice, may be considered TIMBER CULTURE.
under said amended rule, where due no- Circular of March 25,1896, under the
tice of intention to submit said proof is act of March 4,1896, amending the timber-
given -328 culture law in the matter of -350

In the submission of final townsite, the Under the act of March 4,1896, the per-
testimony of a substituted witness can sonal evidence of the entryman, on the
not be accepted without further adver- submissian of, may be .taken before a
tisement, unless two of the advertised United States court commissioner, or a
witnesses testify - 247 clerk of any court of record, anywhere in
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the United States, and the provisions of If the evidence shows that the entry-
said act are applicable where final action man died without having earned the land,
has not been taken on the proof - 526 and that there are no beneficiaries en-

A timber-culture entry may be equita- titled to succeed to his interest the entry
bly confirmed where the entryman fails should be canceled- 446
to submit, within the statutory period On the submission of proof by a woman,
and the delay is satisfactorily explained 59 claiming as the widow of a homesteader,

In the submission of, the personal tes- the validity of her marriage to the de
timony of the entryman should be taken cedent will not be questioned by the De-
before some officer authorized to admin- partment, at the instance of a protestant,
ister oaths in the district in which the in the absence of proper judicial proceed-
land is situated -7 ings to annul the said marriage - 263

Homestead. As betweeu two claimants, each assert-
ing the right to perfect an entry as the

GENERALLY. widow of a deceased homesteader, the
Right of settler, with pending applica- Department, in the absence of a judicial

tion, who dies prior to the disposition of determination of the legal status of the
an adverse record claim descends to the parties will recognize the one who made
heirs-1 300 her home on the land vith the entryman,

An entry made by one who is not a and who was married to him in the belief
citizen of the United States, and has not that his former wife was not then living 124
at such time declared his intention of be- In the case of a wife who is divorced on
coming a citizen, is not void, but voidable, account of a crime committed by him that

* and his subsequent delaration ofi in effect dissolved the family relation,
tion, made prior to the intervention of her status may be regarded as that of a
an adverse claim, cures the defect - 124 deserted wife, and as such, entitled to

The right of a homesteader to perfect attack the homestead entry of her for-
his entry is not defeated by the prior merhusband, forthepurpose of securing
occupancy of a portion of the land by one to herself and children the land on which
who is not at such time asserting any she has continued to reside - 56
claim thereto under the settlement laws_ 65 An Indian who has abandoned the tribal

The right of entry will not be accorded is entitled to the right of- 215
to an applicant who, with full notice of o Jne 15 1880.

-the prior equities of an adverse claimant, ACT OF JUNE 15, 1880. 
fraudulentlvse6kstosecuretitlethrough A cash entry under section 2, act of
legal technicalities-216 June 15. 1880, made by a homesteader who

Entry made with knowledge of the has previously thereto voluntarily relin-
prior settlement claim and improvements quished the original entry, is a nullity-- 81
of another, and with intent to take ad- A cash entry allowed on the affidavit of
vantage of the impoverished condition the entryman's attorney in fact will not
of such claimant, is wanting in good faith, be disturbed where, after transfer of the
and will be canceled, although such ad- land. the entryman refuses to make the
verse claimant may have failed to assert personal affidavit required by the regu-
his right within the statutory period-- 465 lations --- 469

The rule that separate settlement The right of a railroad company ac-
claims can not be maintained by husband quired by definite location is not such an
and wife at the same time on different intervening adverse claim as vill defeat
tracts will not defeat equitable action the right of purchase conferred by said
on a homestead entry made by a single act. -264
woman, who, prior to the completion of ADDITIONAL.
her claim, marries a man having an un- . The right to make an additional entry
perfected homestead entry, if, at such under the act of March 2,1889, can not be
time, the period of residence under his exercised by one who made his original
claim authorized the submission of final entry after the passage of said act 95
proof thereon - -ADJOINING FARM.

In the event of the death of a home- AJIiGFRf
steader leaving a widow and heirs, where Under section 2289, R. S., may be prop-
proof is made on behalf of the heirs and erly based upon the equitable ownership
it appears-that the widow has abandoned of an adjacent tract- 594
her rights, the patent issues to the heirs The right to make an adjoining farm
generally -426 entry under section 2289, R. S., is limited

In the completion of a, where the entry- to the owner of an original farm who did
man and his widow are dead, with adult not acquire title thereto through the pro
and minor children surviving, the mode visions of the homestead law -95
of procedure is determined by section COMMUTED.,
2291, R. S., and the adult, as well as the An entry made after the passage of the
minor children, will take thereunder ---- 403 act of March 3,1891, though based on a
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soldier's declaratorystatement filed prior See Railroad Grant; School Land.
to saidact, can not be commuted without
fourteen months' residence and cultiva- Indian.
tion from date of the entry -488 See Citizenship.

Under the act of June 3,1896, an entry. Who has abandoned the tribal relation
-suspended on account of having been is entitled to make homestead entry - 215
made prior to fourteen months'residence Idian Lunds
after date of the original entry, is con- .nd.

See Olahoia Lnds:States.firmed, where it appears that the entry- See Oklahoma Lands: -

man in good faith actually resided six Where lands and the improvements
months onthe land prior to commutation, thereon have been separately appraised.
and no adverse claim, originating prior in accordance with the terms of the act
to final proof, exists -717 of March 2,1889, and the Indian has ac-

The requirement of fourteen months'. cepted such appraisement, and been
residence after entry, as a prerequisite removed from the land, as provided in
to the commutation of a, made after the said act, there is no authority for the sale
amendment of section 2301, R. S., must be of said property for less than the whole
observed, even though settlement was amount of the appraisement, eveh though
made prior to the amendatory act; and the improvements were subsequently de-
an entry somade andcommuted without stroyed - 37
such compliance with law can not be The laws regulating succession under
equitably confirmed for the benefit of homestead entries are not applicable to
transferees where the commutation was Umatilla cash entries. The rights of ade-
made before the expiration of fourteen ceased entryman, intestate, in the latter
months from date of settlement- 194 case descend to the heirs, and are subject
SOLDIERS, to administration according to the laws
SOLDIFRS. of the State in which the land is situa-

A soldier's declaratory statement re- ted - 315
ceived through the mail should not be The administrator of the estate of a
allowed- 392 deceased purchaser of Umatilla lands

A declaratory statement relinquished may submit final proof in support of the
on account of the alleged Worthless char- purchase made by the decedent- 315
acter of the land covered thereby will be The act of January 14, 1889, did not con-
held to have exhausted the homestead template the disposition of any of the In-
right where it does not appear that due dian lands opened: to settlement thereby
diligence was used to ascertain the char- except in the manner and for the pur-
acter of the land covered by his filing- 18 posestherein provided, to the end that the

*A declaratory statement is no protec money arising from such disposal should
tion to a prior settlement, but is in itself

... .. ' m~~~~~~iure to the benefit of the Indians (Mfile
the initiationof. a right to malke home- Lac)-- 8
stead entry -679- The Mille Lao,are not subject to dis-

Proof of settlement on the land by the posal under the general homestead law
widow will not be required under an en- but under the special provisions of the
try made at a time when the department- f January 14, 1989 - 499act of --------------------
al regulations recognized cultivation of An entry of Mille Lac, made under the
the land as substantial compliance with general land laws, and prior to July 4,
the law, if proof of cultivation is duly 1884, is protected under t o to
furnished -~----------- -------------------- 351 section 6. act of January 14,1889, with a
Made in good faith without the requi- . view to its final disposition under the

site period of residence, and in the hands laws in force at the time of its allow-
of a bona fide transferee, may be equi- ance -500
tably confirmed, where it appears that A pre-emption filing for Mille Lac
the entryman was never definitely noti- lands, authorized by the rulings in force
fied as to the true character of the defect at the time of its allowance, is within the
in his entry, and failed to secure such in- spirit and intent of the second proviso to
formation after due inquiry -589 section 6, act of January 14, 1889. and is

SOLDIER'S ADDITIONAL. accordingly protected thereby, if sub-
A recertification of a right maybe al- sisting at the date of said act -578

' lowed in the -name of a transferee where - Under a filing for MilleLac:lands pro-
the original certificate has been canceled tected by the act of 1889, wherein the
and it appears to have been held at such right to make final proof is suspended by
time by said transferee, who was entitled the provisions of the act of July 4, 1884,
as a bona fide purchaser to the benefit itis incumbent upon the pre-emptor, dur-
of the remedial provisions of the act of ing such period of suspension, to main-
August 18, 1894 - 699 tain his possessory right by such acts as

For "material," in sixth line from bottom of p. 679, read ismsaterial.
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will negative an inference of abandon- The notice of an application for min-
ment, where the rights of an intervening eral patent will be held sufficient in the
adverse claimant are involved - 578 matter of descriptiveinformation therein

Regulations of June 15,1896, with re- that complies substantially with the law
spect to allotments, and the effect and regulations in force at the time such
thereof - ------ :----- 709 noticeis given -675

Inlstructiols. New publication of notice and posting
See Tables of, page xxii. thereof must be required where a min-See Tables of, page xxii. eral entry embraces land that was ex-

Judgment. cluded from the claim in the notice on
See Ccncellation. which such entry was aljowed -711

The field notes of the survey of a,
Jurisdiction. should connect the claim with a corner of -

See Practice (subtitle, Notice); Res Judi- the public surveys, and in the absence of
cata. such connection an amended survey and

Land Department. new notice of application will be re-
Judicial proceedings by the Govern- quired- 715

meaitonthebondofaregisterforthepur- A location on unsurveyed land, con-
pose :of requiring him to account for an nected by course and distance with a
alleged loss of final proof papers will not mineral monument, requires, on applica-
be advised, as no injury to the Govern- tion for patent, such connection to be
ment results from such loss --- -133 shown in the published notice- 24

Order of June 13,1896, with respect to The notice of a mineral application, as
applications filed during a vacancyin the posted and publshed,in addition toother
local office-704 nearest or adjacent claims, and where

7M[arriage. the record of the claim may be found -- 624
See Hoeestead. The field notes of survey and applica-

tion for patent, together with the notice,Mineral Land. should correspondingly disclose with
See Coal Land; Mining Cloimz; School mathematical accuracy the amount of

Lands. land included in a, and the acreage of the
Hining Claim. entry be determined accordingly- 71

The discovery of mineral is a prerequi- The shaft house on a lode claim is a
site to the location of a, and the discovery proper. place for posting a notice of appli-
must be made on land open to explora- cationfor mineralpatent -624
tion, not claimed or located by any other A claimant who, in his application, tem-
person - 362 porarily excludes part of his claim that

An applicant for mineral patent must is in conflict with an adverse agricultural
at the time of application, or within the claim, does not thereby absolutely waive
period of pubhcation, file a certificate of and renounce all interest in the tract so
thesurveyor-generalshowinganexpendi- excluded, but may thereafter assert his
ture of $500 on the claim, and if the cer- right thereto by way of protest against
tificate, so filed, does not show such the final proof of the agricultural claim-
expenditure, additional time to make fr- ant -
ther improvements can not be granted, On application for mineral patent the
but the entry allowed on such proof purchaser may exclude land covered by
must be canceled -252 an adverse claim, and take patent for the

.A mineral entry can not be allowed if land not in conflict, without waiving his
the certificate of thesurveyor-general as possessory right to the remainder - 8£
to the requisite expenditure on the claim A properly authenticated certificate of
is not filed within the statutory period- 339 incorporation, fied by a corporation that

The work done on different portions is applying for a mineral patent, is suffi-
of a road constructed for the develop- cient proof of citizenship under the stat-
ment of several claims can not be appor- ute. It is not within the province of the
tioned as an expenditure upon the dif- Land Department to determine whether
ferent claims, and applied to a claim on such a corporation is authorized under its
which no portion of such road is located - 252 charter to take patent for minieral lands 83

In the absence of an organized mining A claimant who asserts an interest as
district, the record of a mineral location against the final proof of an adverse agri-
.should be made in the recorder's office of cultural claimant, and asks a hearing
the county in which the land is situated - 83 thereon, is entitled to be heard on appeal

The official survey of a, must be in ac- from the denial of his petition - S
cordance with the recorded notice of Where a mineral applicant institutes
location as of record at the time of the adverse judicial proceedings against a
order authorizing the survey -83 subsequent applicant, whose claim in
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part involves the same land, there should In the matter of a protest against a
be a stay of action until final disposition mineral application in which the General
of the suit at law -629 Land Office dismisses the protest, but in

An allegation by a protestant against a the same order requires of the mineral
mineral application that the location, on applicant republication, the judgment, if
which said application rests, is void, for allowed to become final, is equally bind-
the reason that itis made onlaid covered ing upon both parties, and should be so
by the prior location of the protestant, treated on a subsequent application of
presents an issuethatmustbe determined the mineral claimant for equitable re-
by adverse judicial proceedings; and, on lief -318
the failure of the protestant to so protect The purchaser of a, after entry, but
his interest, the Department can afford prior to patent, takes the land subject to
him no relief, if there has been substan- all the infirmities of title, so far as the
tial compliance with the law, in the mat- government is concerned -704
ter of notice, on the part of the applicant- 624 Under the mining law a discovery of
* A suit pending on an adverse claim mineral on each twenty acres is required
operates to oust the Department of all in the case of a placer entry by an asso-
jurisdiction over the matters involved ciation - : 663
therein,eventhoughthejudicialproceed- The fact that land is returned as mi-
ings rest on a claim wherein the appli-s n ethenec a
cation for patent has been denied by the oral does not obviate the necessity of a
Department 527 discovery as the basis of a placer loca-

Where co-owners of an adverse claim tion-409
bring separate suits in their indvidual In the location of a placer, on surveyed
names, and in different courts, a dismis-land it is not necessary to mark the
sal of the junior proceeding vill not con- boundaries of the claim on the ground--- 409
fer jurisdiction upon the Department to A patent may issue for a lode claim em-
proceed with the application and allow braced in a prior placer patent on due
the entry-- 33 showing by the lode laimant that he has

The obligation of an adverse claimant acquired title to the conflicting placer
to begin judicial proceedings within the ground, and that the lode was known to
statutory period is not suspended by fa- exist prior to the application for the
vorableaction takenonamotion to dis- placer patent . 713
miss the adverse claim, and appeal there- - After the issuance of a placer patent
from … 274 the Department can not assume that a

A declaration in ejectment filed in a known lode existed within the limits of
court of competent jurisdiction by an said placer at the date of the application
adverse claimant, within the statutory therefor, merely because a conflicting
period, and in accordance with local stat- lode location antedates the location of
utes, is such a commencement of "pro- the placer - 317
ceedings " as to suspend the jurisdiction The ruling in the Juniata Lode case, 13
of the Department under section 2326, R. L. D., 715, whereby the Department, to
S., even though summons on said decla- . avoid litigation, consented to accept a
ration does not issue within said period- - 16 reconveyance of patented placer ground

A mineral entry allowed on an abstract for the purpose of passing title to the
showing an absolute title in the applicant, owner of a known lode therein, is not ap-:
and thereafter suspended on account of plicable as between two lode claims
judicialproceedings apparently affecting where the applicant for relief, with due
said title, may pass to patent on the ter- notice, permits the patent to issue with-
mination of said proceedings, and the con- out protest 8 362
sequen4.konfirmation of the title in the prte-
applicant - 677 Under the first clause of section 2887,

In case of a mineral patent based upon B. S., the owner of a patented lode may
an erroneous survey, a new patent can by an independent application secure a
not issue without a proper application mill site, if good faith is manifest, the
under a corrected survey; and if the pat- improvements sufficient, and no adverse
entee refuse to surrender the patent so claim exists -. 49-
issued by mistake and reconvey the land
embraced therein, suit to recover title
should be instituted by the government 101 The confirmation of title to, under the

For the purpose of including ground act of March 2,1858, is determined, as to
held and claimed under a lode location acreage, by the actual occupancy of lands
which was made upon public land, and necessary to the proper maintenance of
valid when made, the end line of the sur- the mission '365

vey of said lode claim may be established
within the boundaries of a patented Notice.
placer -:- 264 See P1-actice.
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See Town Lot; Townsite. over such money to the receiver or ac-
On a charge that an entryman entered count for the same the government is

the Territory in advance of the hour fixed not chargeable therewith- 133
therefor it is incumbent upon the con- No provisions of law exist for extending
testant to show such fact by a clear pre- the time within which payment may be
ponderance of the testimony -47 made in the case of commuted timber-

One who enters the Territory in the culture proof -210
prosecution of his business (traveling To the receiver of the purchase price of
salesman) during the inhibited period, a tract of land before the local office is
and does not seek to acquire an advan- ready to act on the application to pur-
tage thereby over other applicants for chase, makes the receiver the agent of
land, and in fact secures- no such advan- the applicant, who must look to such offi-
tage, is not disqualified -121 cer for the return of the purchase money;

The period of inhibition against enter- if the application is rejected -322
ing upon lands in the Cherokee Outlet Au extension of time for, may be
dates from the proclamation of the Presi- granted under the remedial provisions
dent announcing the time when said lands of the act of July 26, 1894. to a purchaser
would be open to settlement- 310 under the second clause of section 3, act

The right to make a second homestead. of September 29, 1890 -518
entry conferred by section 13, act of
March 2,1889,-does not extend to one who Praclie.
purchased the land covered by his first See Rules of. cited and construed, page
entry under the provisions of section 2, xxv.
act of June 15,1880 -484 GENERALLY.

The non-townsite affidavit required in If a party making a motion to dismiss
-the case of a homestead commuted under an appeal desires to have it acted upon
section 21, act of May 2, 1890, is a proper independently of the record, he must
regulation in the execution thereof; and move for such action under the rule of
the affidavit thus required should be exe- January 17, 1891, otherwise the Depart-
outed within the county or district where ment will act on the presumption that
the land is situated- 533 such party is satisfied to submit his case

A refusal to issue a booth certificate on on the record as it stands - 19
account of a statement by the applicant Where the local office sustains a motion
that he has been " in the Cherokee Outlet to dismiss a contest, filed by a defendant
every other day to procure water for his who submits no testimony, and such ac-
own use " is not justified, where the appli- tion is reversed on appeal, the case should
cation is otherwise in due form- 613 beremandedforafurther hearing before

Entrance within the Territory during the local office -197
the prohibited period for the sole purpose If a motion to dismiss the contest for the
of procuring water for domestic use does failure of the contestant to pay the costs
not operate as a disqualification of the is sustained, and the contest dismissed
settler - - - 613 without considering the testimony and

an appeal is taken from such action, the
Patent. case should be remanded for further pro-

See Homiestead Mining Claes. ceedings by the local office, if the decision
The record of a perfect, duly enrolled, on said motion is found erroneous - 419

divests the Department of all jurisdiction AMENDMENT.
over the land covered thereby -92 The recognition of the right of, in a con-

The inadvertent substitution of an ad- Te asgato the right of a third
jacent tract in the final certificate and, testant, as against the riget undr

-requires no action for the protection of party to proceed against the entry under
the government except the cancellation attack, is a matter that the contestee is
of that part of the original entry not cov- hat e ntitled to call in question, where he
ered by the -483 has due opportunity to prepare for trial 22

The cancellation of a, procured on scrip APPEAL.
secured through fraudulent power of at- Orders of January 29,1896, and June 11,
torney and relinquishment, is a matter 1896, for the transmission of certain, as
that must be determined as between the current business - 120,675
United States and the-person-procuring Taken by an attorney not authorized to
such patent and those holding there- practice in the Land Department, will
under -42 notbe entertained - 272

Taken by an attorney who has not been
Payment. admitted to practice before the Depart

See Preemiption. ment will be dismissed, if, after due notice
To the register of the purchase price of to him and to the appellant, he fails to

a tract of land is unauthorized by law, - take the requisite steps to secure recog-
- - and on the failure of such officer to turn nition - 434
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Failure to serve notice of, upon the op- NOTICE.

posite party can not be excused on the It is incumbent upon one who files an
plea of ignorance of the law and rules of affidavitof contesttolookafterthe,issued
practice - -88 thereon, and secure due service thereof

Failure to, within the proper time, in on the contestee -. 377
proceedings arising before a townsite In computing the period of, given by
board, will not defeat the right of the ap- personal service, of a hearing before the
pellant to be heard where it appears that local office, the day on which service is
the appeal was filed within the time ac- made should be excluded, and the time
corded therefor in the notice given of counted as beginning to run on the next
such right - - 54 * succeeding day -. 640

The acceptance of, filed out of time, Of contest served on resident defend-
and consideration thereof with other ap- ants by registered mail is .not personal
peals involving the same land, by order- service within the meaning of Rule 9 of
ing a hearing to determine the rights of Practice -222
all parties, cures any defect therein, in In the personal service of, contest, Rule.
the absence of objection thereto prior to - of the Rules of Practice does not require
the hearing so ordered - - 297 an exhibition of the original, when a copy

From a decision holding an entry for thereof is delivered to the defendant 89
cancellation on the report of a special Of an appeal served by registered let-
agent, subject to the right of the entry- ter on the " land commissioner " of a rail-
man to apply for a hearing, will be taken road company is proper service on said
as an admission of the facts as found company -- 8-------- 688
below, on which final judgment may be Of an. appeal duly served on a general
properly rendered by the Department 433 land agent of a railroad company is suffi-

A notice of, from a decision of the local cient service on said company -184
office, left in the office and upon the desk Should be personally served on the en-
of the appellee's attorney, may be re- tryman in the case of a hearing ordered
garded as sufficient, if the fact that such on the application of an adverse claim-
notice was actually received by said at- ant ----------------- ------ 436
torney is apparent from the record- 67 An affidavit as the basis of an order for

To justify the finality as to the facts, publication may be made by anyone pos-
provided for under Rule 48 of Practice, sessing the requisite information- 566
the findings of the local officers must be Failure to show diligence in attempting
positive and unequivocal, not argument- to secure personal service, prior to secur-
ative orpresumptive -6 ing an order of publication, can not be

The finding of facts by the local office set up on behalf of a non-resident trans-
should not be held final under Rule 48 of feree ------- 701
Practice if based on matters not properly
at issue under the law - 87-Anallgaton-s-te-bssofapublication that inquiry for the defend-
COSTS. ant has been made in the locality of the

See Contest, claim, and at his "last known address,"
In a contest under the act of May 14, may be accepted as sufficient in that re-

1880, must be paid by the contestant- 419,462 spect, though that address is not the one
A contestant who attacks a timber-cul- shown by the record, in view of the fact

ture entry for the purpose of securing a that the place of publication and hearing
preferred right of entry must pay the, is at said record address and no appear-
and the contestee in such a case should anceis made in response to the notice-- 566
not be required to payfor testimony sub- A transferee who fails to file in the
nitted by him in good faith as a part of local office evidence of his interest is not

his defense -- 312 entitled to, of proceedings against the.
Under a contest in which the contestant entry under which he holds ---------- 701

asserts no right to the land, but charges An acceptance of service of a decision
non-compliance with law, and offers to and of the "further right of appeal,"
pay the costs of the proceedings, the costs signed by an attorney of record, is con-
should be assessed under rule 5- 248 clusive as to the service and a waiver of

Should be taxed in accordance with the right of such attorney or his client to
Rule 55 of Practice in proceedings under receive a copy of the decision in ques-
rule to show cause why an entry should tion -22
not be canceled -113 Objectiontothe jurisdictionofthelocal

CONTINUANCE. office, on the ground that the, was not
The discretion of the local officers in properly served, is not waived by pro-

acting upon a motion for, will not be in- ceeding to trial after a motion to set aside
terfered with if abuse of [such discretion the service is overruled and exception
does not appear - 82' taken-' 222
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In case of a, ordered by the Depart- instructions are in conformity with the

ment the evidence should be confined to decree, but it can not review the action
the issue as defined in the departmental of the court in the matter of fixing the
order- 392 boundaries of said claim -105

Will not be granted to give a party an Having been confirmed in its entirety
opportunity to- impeach or discredit the by judicial proceedings under the act of
witnesses of the opposite party, espe- Jime 22,1860, and the acts amendatory
cially where it is not even alleged that thereof, and a decree entered that the
the evidence thus sought to be introduced claimant should have patent for a speci-
is newly discovered- 530 fled number of acres, found by the court

REVIEW. -to have been unsold by the government,
An allegation of amicable adjustment and scrip for the remainder, and it ap-

prior to judgment, made on motion for, pearig thata part of the lands so con-
may be properly treated as the basis for firmed in place had in fact been disposed

* further inquiry and decision in accord-, of by the government prior to said de-
fucerthereith-148 and decision in acord-, cree, additional scrip may issue to cover
Ante ther ewith of-motion-for,-the De- said deficit, in accordance with the intent

Afte thedenil ofmotin fo, th De- of section of said act and the mnanifest
partment will not reopen the case for

purpose of the court -200
further investigation except upon such a Circular of March 25,1896, with respect
showing as would warrant a court of toproof under "small holdings" - 528
equity in granting relief against the Circular of May 1896,nwith respect to
judigment of acourt of law-------- 6n i1lro1a ,186 ihrsett

A final decision of the General. Land proofs under " small-holdings "- 523
Office should not be reopened by the Corn- Private Entry.
missioner in an ex parte proceeding, and See Town Lot.
the judgment therein modified without The repeal of the general right of, by
prior notice to the adverse party m snter- the act of March 2,1889, does not operate
est; but if such action is thus taken and to restrict rights covered by special
the party adversely affected thereby is act- 558657

: then notified of his right of appeal there-
from, such notice should be treated as a Protest.
rule to show cause why the judgment, as The corroboration of a, is not a pre-
modified, should not stand, and his appeal requisite to its recognition as a proper
as the answer thereto - 600 basis for inquiry where the facts as

The Commissioner may review and re- charged, if true, are a matter of record of
voke a decision of his office that is not which judicial notice must be taken by
final on the merits and from which no the officers of the Land Department - 34
appealwill lie- 159 Filed by a State against the allowance

of an entry should be corroborated, in
PreeFlptin. accordance with the requirements of

See Fzlinlg. Rl fPatc-2
A contest between two claimants hav- Rule 3 of Practice 629

ing been decided, ard the right of one of Protestant.
the parties to perfect his claim, by the Against pre-emption final proof ac-
payment of the purchase price within a quires no preferred right of entry in the
specified period, having been recognized, event of the cancellation of the declara-
his failure to make such payment within tory statement - 188
said time will not subject his claim to
.an intervening adverse right where the Public Laud.
delay is satisfactorily explained and it Odd-numbered sections within the pri-
.appears that he tendered payment with mary limits of a railroad grant, but ex-
his original submission of final proof-29 - cepted from the operation thereof, must

The administrator of a deceased settler he held at double minimum where such
who dies prior to the survey of the land grant requires the alternate reserved
settled upon is authorized, after survey, sections to be sold at said price - 673
to file a pre-emption declaratory state- Railroad Grant.
ient for such land and perfect title
thereto -258 See Re-ilr-oad Lands: Wa-oi- Roud,

Price of Laud.GENERALLY.
The Secretary of the.Interior is charged

See Public Lantd; Repayment wlth the adjustment of railroad grants,

Private Clain. andshouldwithhold from other disposi-
The instructions for the survey of a tionlandsgrantedforsuchpurpose, even

confirmed, must follow in terms the de- though the grantee may fail to appeal
tree of confirmation. The Department from an erroneous adverse decision of the
may determine on appeal whether such General Land Office - 515
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The relinquishment by a railroad corm- excepted therefrom, a tract covered by

pany of a tract falling within the terms a valid subsisting pre-emption filing at
of its grant can not be accepted, if prior date of definite location is taken out of
thereto the company has parted with its the operation of said grant -25
title to said land- 531 The occupancy of a tract by a qualified

An applicant for a tract of land falling pre-emptor at the date of definite location
within the limits of a, as adjusted on the excepts the land from the operation of
map of definite location, can not be heard the grant; and the fact that the subse-
to allege that the land is in fact outside quent filing of the pre-emptor did not in-
the limits of the grant as shown by actual elude said tract can not be taken as proof
measurement from the line of road as con that he had abandoned his claim thereto
structed -542 atthe time the grantbecameoperative 93

The limits of a, as shown on a diagram Land embraced within the settlement
recognizedforalongterm of years bythe claim of a qualified pre-emptor at date of
General Land Office, and upon which the definite location is excepted from the
grant has been practically adjusted, will grant, even though such claim is never
not be disturbed - 227 asserted by a filing or entry -292

The right of a railroad company to a Residence on land, in reliahce on the
specific tract of land should not be deter- company's title, can not be held as con-
mined by an adverse ex parte showing, ferring any right as against the com-
and the testimony taken in another and pany - 143
independent case involving a different When settlement and occupancy alone,
tract of land- 622 at the time rights under a railroad grant

Inthe partition of landswithinthe over- attach, are relied upon to except the land
lapping limits of the grants to the Union from such grant, it must affirmatively
Pacific R. R. Co. and the kansas Pacific appear that the party in possession had
Rwy. Co., the companies alone were par- the right, at that time, to assert a claim
ties thereto, and each must look to its to the land in question under the settle-
grant within said limits as the source of ment laws - 609
its title, and not to the award under said A claim that land is excepted from the
partition -291 grarit to the' Central Pacific on account

The decisions of the Department hold- of adverse occupancy can not be recog-
ing that lands within the 15-mile indem- . nized, if it does not appear that residence
nity limits of the grant made June 3,1856, was established prior to the time when
to aid in the construction of the Bayfield the grant became effective -408
branch of the Chicago, St. Paul, Minne- A donation claim, void on its face, does
apolis and Omaha Railroad, and also not except the land covered thereby
within the 10-mile granted limits of the from the operation of a- 349
Wisconsin Central, under the act of May Land embraced within a notification of
5, 1864, are excepted from the operation a donation claim, at the time when a rail-
of the latter grant by reason of the with- road grant becomes effective, is excepted
drawal for the benefit of the former, are from the operation of sai' grantd
reversed by the ruling of the United though claims of such character are not
States Supreme Court in the case of the specifically named in the excepting clause
Wisconsin Central v. Forsythe (159 U. S., of the grant -: 08
46), and lands in such status must now be A school indemnity selection made
held to have passed under the latter prior to statutory authority therefor
grant, if free from other claims or does not reserve the land covered there-
rights - _ 38,78 bytfrom the operation of a railroad grant. 515

LANDS EXCEPTED. Lands forming a part of the bed of the
Land embraced at the date of the Missouri River at the date of the grant,

Northern Pacific grant in an Indian and covered by the waters of the main
reservation created by treaty is excepted channel of said stream at such time, were
from the operation of the grant, though not public lands subject to the operation
at definite location such land has been of said grant-341
relieved from the reservation subject
only to the right of Indian occupancy; INDEMNITY.
and the provisions in section 2 of said The Northern Pacific company is enti-
grant with respect to the extinction of tled to indemnity for lands excepted
Indian title are not applicable to land from its grant on account of a prior grant
that acquires the status of Indian coun- to another company -606
try after the date of the grant, but is The right of a railroad company to take
included in a technical reservation prior a tract of land as indemnity must be de-
thereto - - - 568 termined by the status of such tractatthe

Under the terms of the. grant of July date of the application to select the
25,1866, wherein lands "pre-empted" are same- 493
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The status of indemnity lands at the in support of such selections does not in-

date of selection, not definite location of validate the same, nor can a subsequent
the road, determines the right of the com- rearrangement of said list, tract for tract,
pany thereto -2 73 to correspond with the selections, be re-

An indemnity selection of lands em- garded as an abandonment of the com-
braced at such time within a reservation pany's right under its original action- 135
for a reservoir site is inoperative, and A list of indemnity selections filed by
the subsequent release of said lands from the Northern Pacific company without
such reservation will not inure to the designating the bases therefor, prior to
benefit of the prior selection- 617 the order of May 28, 1883, excepting said

Lands occupied and cultivated by qual- company from the general terms of the
ified, settlers, entitled to make entry circular of 1879 requiring such designa-
thereof, are not subject to indemnity tion, is protected by said order of 1883, in
selection, and the recognition of such the absence of anyintervening claim, and
right of entry, though irregular, may be is not invalidated by the circular order
permitted to stand - 257 of August .,1885 - 606

An indemnity selection will not be held The order of May 28,1883, waiving speci-
invalid on account of the basis including fication of loss in support of indemnity
a fractional tract that is in fact not lost selections, was made at a time when the
under the grant, if it appears that the indemnity withdrawals for the benefit of
designation of loss, without including the Northern Pacific were held valid, and
said tract, is sufficient to support the that fact must be considered and given
selection -37 effect in determining the scope and pur-

An indemnity selection of land occu- I pose of said order, although such with-
pied by one who at such time had ex- drawals are now held invalid- 309
hausted his rights under the settlement A list of indemnity selections resting
laws is not defeated by the subsequent on a designation of losses in bulk will not
qualification of the occupant to make a be regarded as a bar to the disposition of
second homestead entry under the act of the lands so selected; nor will a subse-
March 2,1889- 99 quent specific designation of losses vali-

The improvement of land, with the date such list if the company is not en-
view to taking the same under the tim- titled to make said selections on the losses
ber-culturelaw, confers no right thereto so assigned- 610
that will bar indemnity selection thereof 662 Indemnity selections accompanied by

An applicant for land within railroad designation of loss in bulk, made prior to
indemnity limits whose application is the specific departmental requirement
wrongfully rejected, and who fails to ap- that lost lands should be arranged tract
peal from such action, butremains in the for tract with the lands selected, operate
possession and occupancy of the land, is - to protect the right of the company as
protected thereby as against a selection against subsequent applications to enter,
on behalf of the company made after the made prior to said requirement, and the
acquisition of the applicant's settlement rearrangement of losses in accordance
right -61 therewith- 202

The designation of a tract as the basis A list of indemnity selections rejected
of an indemnity selection, at the time by the local office on account of the com-
that the right to said tract is in dispute pany's failure to designate losses in lieu

between the company and a homesteader, of selections made prior to the circular of
must be construed as a waiver of the August , 1885, does not operate to re-
company's claim in favor of the entry- serve the lands included therein from
man ----------- -688 homestead entry- 438

man-688~----------- A list of indemnity selections in which
In case of a contract of purchase made Ahto nent eetosi hcIn cae of conract f puchasemade no losses are designated as bases for the

with a railroad company, involving a n
specific tract within the indemnitvlimits selections is no bar to a subsequent ad-

verse appropriation of the lands em-
of the grant, the subsequent selection brcdteinadabtofshcaa-
of such tract by the company will be pre- therein; and a list of such charac-
sumed to have been made for the protec- ter can not be perfected by the specifica-tion of losses after the intervention of
tion of the purchaser------------148 adverse claims-------------- 468

The departmental order of May 28,1883, The failure of a railroad company to
waiving the specification of losses did revise a list of indemnity selections in so-
not contemplate selections of lands sub- cordance with the order in the La Bar
ject to settlement at such time -.- 57 case relieves the lands embraced therein

Indemnity selections made under the from the effect of prior selection - 482
departmental order waiving specification The fact that there is a deficiency in a,
of loss are valid, and while of record a does not relieve the company from the
bar to the allowance of adverse claims. necessity of specifying losses in support
A list in bulk of lost lands filed thereafter of indemnity selections --.-......--- 493
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WITHDRAWAL. ACT OF APRIL 21, 1876.
There is no authority under the grant The confirmatory operation of section

to the Northern Pacific for a, on a second 1, is not defeated by an order of cancella-
or amended map of general route- 636 tion that becomes finalfor want of appeal

An entry allowed at a time when the prior to the passage of said act, nor by
land is embraced within a, on general the notation of said order on the records
route is not void, but voidable, and, if after the passage thereof -224
subsequently, onthe readjustment: of the The ruling announced in the case of the
grant in conformity with the constructed Northern Pacific R. R. Co., 20 L. D., 191,
line of road, the land falls within the in- modified -224
dennity limits, the entry may stand with The exercise of the right of purchase
a view to equitable action thereon - 213 conferred by section 2, act of June 15,

By the establishment of the western 1880, is a compliance with law that brings
terminus of the main line of the Northern the homestead entry within the intent
Pacific at Tacoma lands north of such.ter- and meaning of section 1 -264
minal line are released from the effect of A homestead entry made prior to re-
the .prior, thereof on general route- 636 ceipt of notice of withdrawal on general

The amended map of the general route route, and canceled prior to definite loca-
of its branch line, filed by the company tion for failure to submit final proof

* in 1876, was an abandonment of its previ- within the statutory period, but subse-
ous general route of said line, as shown quently perfected under section 2, act of
by the map of 1873, and a relinquishment June 15, 1880, is within the confirmatory
of all rights under the, in accordance provisions of section 1 -264
therewith -637 The confirmatory provisions of section

2, are not limited to entries made prior
ACT O JUNE 22, 1874 to the passage of said act, but are equally

The rights of all person s who were actu- applicable to entries made thereafter-- 686
ally settlers at the date of the joint reso- ailroad Lands.
lution of 1870 were protected; and it ac-
cordingly follows that lands occupying GENERALLY.
such status do not afford a basis for in- Instructions of January 18, 1898, as to
demnity selections under the, as the com- the disposition of lands within the over-
pany had no title thereto --------- 185 lap of the grants of 1864 and 1870 to the

pa.y hde n no te Gneralo Land Offic Northern Pacific, and covered by the for-
A. decision of the General LandOffice feiture act of 1890 -14

that on relinquishment a railroad com- An entry made in pursuance of section
pany will be entitled to select indemnity 1, act of October 1, 1890, is not invalidated
under said act, does not preclude depart- by an agreement to convey the land cov-
mental consideration as to the right of ered thereby, made prior to the consum-
the company to thus relinquish, when the mation of the transfer authorized by said
selections come before the Department act- 375
for approval -186 The confirmation of a cash entry, as pro-

The Gulf and Ship Island R. R. Co., by vided for in the act of March 2,1889, is not
accepting the provisions of section 7, act defeated by the occupancy of a pre-emp-
of September 29, 1890, and executing the tion claimant who was an alien at date of
relinquishment required thereunder, did. settlement, and did not declare his inten-
not by such action forfeit its right to tion to become a citizen until after May
indemnity for lands relinquished prior 1,1888- 360
thereto under the -560 ACT OF MARCH 3, 1887.

The relinquishment of the Gulf and Under a pre-emption claim for land
Ship Island company executed under see- open to settlement at date of filing, on
tion 7, act of September 29, 1890, covered which the final proof is accepted as to
earned lands of the company not included part of the land and patent issued there-
in the relinquishment of 1884, on which for, but rejected as to the remainder, and
filings and entries had been allowed after the filing to such extent erroneously
said relinquishment; and for the lands so canceled, the provisions of section 3,
relinquished under the act of 1890 the authorize the recognition of his claim
company is entitled to select other lands in its entirety as against a subsequent
in lieu thereof from the odd or even sec- indemnity selection -429
tions within the indemnity limits of the The right of purchase under section 5,
road actually constructed- 560 is not repealed by the act of March 2,18891 558

For the lands relinquished under the The provisions of section 5, were in-
act of 1874 the Gulf and Ship Island com- tended to protect those who had pur-
pany is entitled to select lieu lands from chased lands under a belief that the title
the odd or even sections anywhere within under the railroad grant was good, and
the primary or indemnity limits of the are alike applicable to lands within the
unforfeited portion of the grant- 560 primary and indemnity limits -587

10332-VOL 22-47
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The purchase by a corporation of, to The right of purchase under section 5,

which the title fails brings such corpora- is not defeated by an adverse settlement
tion within the remedial provisions of made after the passage of -558
section -587 Right of purchase under section 5,

The right of one holding under a con- should not be passed upon in the absence
tract of purchase from a railroad com- of an application -669
pany to perfect title under section 5, is ACT OF SEPTEMBER 29, 1890.
not affected by the fact that said contract The preferred right to make a home-
is neither acknowledged nor recorded; stead entry of forfeited, is conferred by
nor can the subsequent purchase of a tax section 2, upon settlers in good faith on
title to said land by the applicant be re- such lands at the date of the passage of
garded as such an abandonment of his said act -392
contract as would defeat his right of pur- Circular instructions under the act of
chase under said act -216 January 23, 1896, amending section 3 - 204

In the exercise of the right to perfect By the terms of the amendatory act of
title under section 5, it is not material January 23, 1896, the right of purchase
whether the purchase from the company under section 3, conferred upon persons
was made before or after the passage of who settled with intent to buy from the
said act, if made in good faith, believing company, is not defeated by the non-con-
the title to be good, and before the land tiguity of the tracts applied for- 290
purchased was held to be excepted from Under the amendatory act of January
the grant- 238,549. 23,189, residence is not required to be

Lands within the common granted lim- shown in support of an application to
its of the Chicago, St. Paul, Minneapolis purchase under section 3, if the land has
and Omaha Railway and Wisconsin Cen- been cultivated and otherwise improved 386
tral Railroad restored to the public do- Lands contiguous to a homestead entry
main on the adjustment of the former are not subject to purchase by the home-
grant, and under the ruling then fo- steader as a settler, as he is not entitled
lowed that said lands were excepted from to claim settlement at the same time un-
the latter grant by the indemnity with- der both the homestead law and said act- 60
drawal on behalf of the Omaha company, The right of purchase under section 3,
and sold as a part of the grant to said can not be exercised if not asserted with-
company prior to said adjustment, may be in the statutory period-127
purchased from the government under The right of purchase granted by sec-

secton 5 th rigt~o theCenral om- tion 3, to persons who settled with thesection 5, the right of the Central com
pany having been forfeited by the act of intent to purchase from the company, is
September 29, 1890 -1------------58 a personal right, and not transferable-- 255

The possession of land lying within the
The erroneous denial of an asserted overlapping limits of The Dalles Military

right of purchase under section , and rec Wagon Road Company and the Northern
ognition of intervening adverse claims, Pacidi Railroad Company, and covered
will not preclude subsequent supervisory by the forfeiture act, acquired with a
action on behalf of the applicant if the view to purchasing said land from the
lands involved are yet within the juris- wagon road company, does not entitll the
diction of the Department - - 459 holder to perfect title thereto under the

The right of one who purchases land second clause of section 3 -442
from a railroad company prior to the One claiming the status of a licensee on,
passage of the, to perfect title under seew by virtue of settlement thereon under
tion 5 of said act; is superior to the settle- circular invitation of the company, must
ment right of another acquired after the show that he has made application to the
passage of said act- 32 company for the right of occupancy or

The second proviso in section 5.applies purchase -17 -
only to lands which at the date of the act An application for the right of purchase
had been settled upon after December 1, on behalf of a partnership firm, made in
1882, by persons claiming in good faith, in accordance with the circular notice of a
ignorance of the rights or equities of railroad company, may be properly the
others- 587 subject of assignment to one of the mem-

A settlement right acquired after De- bers of said firm, through agreement of
cember 1, 1882, and prior to the passage of the parties, and thus confer upon such
the, defeats the right of purchase under assignee the status of a hcensee entitled
section- ~ 593 to invoke the provisions of section 3 - 138

A settlement claim acquired with full panyiviting settulearssued by the com-
knowledge of an adverse right, asserted cation of the settler thereunder, taken
under a purchase from a railroad com- alone, constitutes a license; but the two,
pany,will not defeat the right of purchase when taken together, establish the right
under section 5 -549, 682 of the settler as a licensee -229
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The records of the Department disclose An entry under the act of June 3,1878,
the fact that the Southern Pacific Rail- of land subsequently found fit for culti-
road Company issued a circular inviting vation on the removal of the timber, and
settlement upon its lands, and judicial canceled for such reason, will not, in view
notice of such fact may be taken in the of the late construction of said act, be
disposition of cases involving the rights held fraudulent in character, on applica-
of alleged licensees thereunder - 229 tion for, where it appears to have been

The right of purchase accorded a linen- made with no intention of fraud on the
see by section 3, is transferableand inher- part of the entryman - 837
itable, and may be exercised on behalf of An entry of desert land within railroad
the heirs of a licensee -229 limits at double minimum price is not an

The tenant of a licensee has no right as entry "erroneously allowed" on which
a settler that can be set up to defeat the repayment of the first installment of the
possession of the licensee - 229 purchase price can be made, where the

The right of purchase conferred by see- entry is canceled f or non-compliance with
tion 3, is in contemplation of law a pre- law -601
emption right- 131 An entry made on the relinquishment

Record. of a prior entry, under the mistaken be-
lief of the local office and the entryman

Parol evidence may be accepted to . in the bona fde character of said relin-
show facts that should have appeare d of, i h oafdecaatro
but were omitted therefrom by the local quishment when in actoit w adu-
office--------------------610 lent, is " erroneously allowed," and the

entryman is accordingly entitled to re-
Rehearing. payment of the fees and commissions paid

See Precfice.. thereon -615

Relinquishment. Reservation.
* A contestant is not entitled to the ben- The direction of the Secretary of the

efit of a, filed during the pendency of Interior that a boundary line of an Indian,
charges of such character, and so pre- as theretofore surveyed, should be re-
sented that it must be held that it was traced and marked on the ground, is a
not the result of the contest- 71 final adjudication as to the correctness

Of part of an entry relieves the land of said line that should not be disturbed
covered thereby from reservation, but by his successor in office -- 30
does not affect the remainder -128 The approved boundary line of an In-

The consideration that may have passed: dian, will not, after a lapse of years, be
between the parties on the execution of changed, where such action will operate
a, is not a matter for departmental in- to disturb vested rights acquired in good
quiry, except as an incident, in connec faith under the previous executive action
tion with other facts, tending to show of the Department - 301
that the entryman was fraudulently de- Where a boundary line of a, that has .
prived of his land - - 150 been long accepted by the parties in in-

Of a desert entry by one holding under terest is attacked, and a different line.
an invalid assignment will not relieve alleged to be the true one, and there is
the land fromits previous state of appro- room for doubt as to which is the true
priation - 369 line, the doubt should be resolved in favor

An entryman who executes a, and de- of the established line - 301
livers the same to a creditor to secure the It is not necessary to constitute a, that a
payment of a debt, is not entitled to rein treaty or act of Congress shall specifically
statement, where it appears that said, describe the lands that are reserved It
was filed on account of the non-payment is sufficient for such purpose if the lands
of the debt and the rights of third parties occupied by the Indians are recognized
have intervened- 398 by the officials of the government as re-

The only persons entitled to callin ques- served Indian lands- 388
tion the legality of a, executed by an heir Instructions of March 19, 1896, in the
of the entryman are such other heirs of matter of the abandoned military, Fort
the deceased as may be qualified to con- Abraham Lincoln -456
summate the entry- 415 Residence on a tract within a military,

Repayment. thatis subsequently abandoned, acquired
There is no authority of law for, of the by one while employed as custodian of

excess erroneously charged in the initial said reservation, does not confer a right
payment made on a desert-land entry--- 314 * of entry under the proviso to section 2,

No authority to return purchase money act of July 5, 188 - 3
paid to the receiver before the local office Council Grove military timber reserve,
is ready to act on the application for the established prior to the opening of the
land -8 22 Creek lands, though falling within the
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limits of the lands opened by the Presi- In determining whether the, main-
dent's proclamation, was noted on the tained by a homesteader, who holds the
maps of official and public survey as ex- office of postmaster, is in compliance
cepted from settlement, and therefore with law, the Department will not hold
reserved by competent authority - 147 that a tract of land, sufficiently near the

Of specific lands for the residence of an post-office to allow the postmaster to
Indian tribe, provided for in a treaty in reside thereon and attend to his official
which it is declared that the terms shall duties, is not within the delivery of said
be binding upon the parties when ratified office as contemplated by the statute ----- 248
by the Senate and the President of the A contestant, who claims the right of
United States, is operative from the date entry on the ground of priority of settle-
of signing the treaty, and not from the ment, must show compliance with the
date of its ratification - 170 settlement laws ard the establishment

Of lands declared by Executive procla- and maintenance of, in good faith--- 280, 310
mation, subject to Congressional action Failure to establish will not be excused
and subsequently ratified by Congress, is on the plea of intimidation, if the alleged
operative from the date of the proclama- threats did not lead the claimant to be-
tion - ,816 lieve that he was in bodily danger - 280

Executive order of President declaring A contract made by a homesteader
a, will be held constitutional until other- through which he secures the cultivation
wise judicially decided - 197 of the land by a party who lives on the

The preference right to make one entry land with him for such purpose, and is
under the existing laws of land formerly paid for such service out of the crops so
embraced in Fort Sanders Military, ac- raised, is not inconsistent with the main
corded by the proviso to the act of July tenanceof- 298
10, 1890, is limited to " actual occupants The widow of a deceased soldier or
thereon " January 1,1890, and it therefore sailor, who makes homestead entry under
follows that the right to make a desert the provisions of section 2307, R. S., must
entry under said proviso, can not be exer- identify herself with the tract claimed
cised by one who was not residing on the by some personal act of settlement
land applied for at said date -287 thereon indicative of her claim, but need

Thepreferred right accorded to "actual not reside on the lan .- 351
occupants" of the lands formerly em- The physical condition and poverty of
braced in Fort Sanders Military, is lim- a claimant may be taken into considera-
ited to one entry by persons who have tion, where good faith is apparent, in de-
established residence on the land in- termining whether there has been sub-
volved, and it accordingly follows that stantial compliance with the require-
such right can not be exercised by a mar- ments of the homestead law -422
ried woman whose husband perfects a Temporary absences occasioned by the
claim for another tract under the same homesteader's physicalincapacity to per-
statute -97 sonally improve and cultivate the land

do not impeach the good faith of his- 537
Reservoir Lands. After the establishment of, in good

An entry of land subject to the provi- faith, temporary absences will not be
sins, of the arid-land act of October 2, held to show abandonment, but in such
1888, and subsequently designated as part case the claimant must evince by his acts
of a reservoir site, may be suspended to an honest continuing intention to main-
await definite information as to the tain a permanent residence, and make the
future use of the land by the govern- land a home to the exclusion of one else-
ment -370 where -- 619

The act of October 2, 1888, providing In the case of an attack upon a home-
for the withdrawal of arid lands did not stead entry, by one alleging priority of
contemplate the impairment of rights settlement, where the entryman sets up
acquired prior to its passage through his own settlement in defense he must
bona fide settlement and occupancy, and show that his initial acts of settlement
it therefore follows that a pre-emption were maintained and followed up by
settlement and filing made prior to the residence established within a reasonable
date of said act may be carried to entry time-838
and patent subsequently thereto ---------- 52 The suspension of an entry, during the

Residence. pendency of an investigation ordered to
The plea of illhealth cannotbe received determine the alleged right of a prior

as an excuse for failure to maintain resi- occupant, relieves the entryman from the
dence and make substantial improve- maintenance of, during the period of sus-
ments, unless good faith is shown and it -pension- 692
is clearly apparent that such failure is When the conditions named in section
due to the causes alleged -140 3, act-of March 2,1889, are made to appear
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to the local office, a leave of absence partment will not, in the absence of ex-
should not be denied for the reason alone press statutory authority, determine the
that no period of personal presence on width of such right of way - - 145

the land has intervened between the ex- CANAL AND DITCH.
piration of a former leave and the appli- Qtestions involving the control and ap-
cation for a second or subsequent leave 706 propriation of the waters of a State can

Poverty and inability to earn a living not be adjudicated by the Department
on the land is not a "casualty" that en- under an application for right-of-way -

titles a homesteader to leave of absence privileges over the public land -79
under section 3,act of March 2,1889 - 716 Ripariani Right.

Res JTudicata. See Survey.
The final determination of the Secre- River.

tary of the Interior as to the proper loca- See Survey; States.
tion of. a boundary line of an Indian School Lands.
reservation should not be disturbed by
his successor - 301 Indemnity selections of land returned

Erroneous denial of a statutory right as mineral will not be allowed without
will not preclude subsequent supervisory due compliance with the regulations
action on the part of the Department, the requiring notice of the application and.

subject-matter still remaining in its juris- affirmative proof as to the character of

dictiou--------------- 459 The affirmative proof " required on

Review. selection of lands returned as mineral

See Practice. may consist of the affidavit of the appli-I
See Table* Statutes, cant, supported by the affidavits of two

Revised Statutes. or more persons whoseacquaintance with
See Table of, page XXIv. the character of the land is derived from)

Right of Way. . a careful personal examination of each
Right of Way. 10-acre tract thereof ----------- 402

RAILROAD. Indemnity selection of double-minimum,

In issuing patentsunder the public-land land of one-half the acreage of a single-

laws for lands over which a railroad, ex- minimum loss, made under a practice of
ists, such right may be reserved in the the Department that permitted such se-
absence of statutory provisions operat- lections, and that wasacquiescedinby the
ing to protect said right of way- 451 State, is held to have exhausted the right

The location of a, across a reservation, of the State to indemnity so far as such
wherein the grant is confined to such basis is concerned. (Cal.) -42
right of way, operates to exhaust the Outcropping surface veins of coal on a
right of the company so far as the rights school section are not sufficient, in the

of others are concerned; and if such absence of evidence as tothe actual value
location, on the subsequent construction of the deposit, to establish the known

of the road, is abandoned, the rights of mineral character of the land and except
adverse claimants will not be embar- it from the operation of the school grant- 510
rassed by reserving a, on the line as con- The sale, by a State, of lands in fact ex-
structed, in the patents issued to such cepted from its grant of, does not defeat:
claimants -451 its right to subsequently select indem-

The papers and maps of beneficiaries nitytherefor -666
are required to be complete in themselves, Scrip
and wholly independent of those filed by See Private Clars.
any other company -636- The Department has authority to issue

The beneficiary under a special act hav- duplicate Sioux half-breed, in lieu of scrip
ing abandoned its rights thereunder may lost or destroyed- 40

avail itself of the provisions of the gen- The act of July 17, 1854, authorized the,
eral act of March 3, 1875, by due compli- issuance of, to the Sioux half-breeds in.

ance with the terms thereof8 74 payment for their interest in the reserva-
An application for station grounds, tion purchased by the government, on

properly rejected on account of an exist- due relinquishment of such interest; and

ing entry of the land involved, and await- where it appears that such scrip was pro-

ing action on appeal, will not attach on cured on a forged power of attorney and
the subsequent cancellation cf said entry, relinquishment of like character, and was
as the appeal does not operate to save or afterwards located and the entry carried

create rights not secured by the applica- to patent, all without the knowledge or
tion itself -685 consent of the rightful claimant, the

TOLL ROAD. right of said half-breed to receive new

In recognizing a, claimed on behalf of a or copy scrip should be recognized, and
toll road under section 2477, R. S., the De- his relinquishment secured -42
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The cancellation of a patent procured on the relinquishment of the prior entry,

oil, secured through a fraudulent power if he fails to secure the release of said
of attorney and relinquishment, is a mat- land through contest or in the manner
ter that must be determined as between agreed upon- 490
the United States and the person procur- If the parties can not agree to a divi-
ing such patent and those holding there- sion of the land in a case wherein the
under- 42 priority of, can notbe determined bythe

evidence, the land should not be dividedSelection. between them by a departmental order,
See Railroad Gr-ant; School Land. but the right of entry to the entire tract

Settlement. awarded to the higher bidder of the
two ------------ I-----------1An intervening adverse entry defeats a Acquired with the knowledge of and

prior settlement right if such right is not under an agreement with an adverse
asserted within the statutory period ---- claimderan isreentn vreoitn s

To protect a right of, acquired before claimant i entitled tcogni as
.survey, against adverse claims the right verse claimant squn-cam- fsda- -- 46
must be asserted within three months
after the plat of survey is filed in the States.
local office -79 In the case of a non-navigable stream

As against third parties, the settle- fixed as the boundary of a State, the mid-
ment right of a claimant will be protected dle of such stream, as reckoned from its
-during the pendency of proceedings be- natural standing banks, is the actual

' tween such claimant and a prior entry- boundaryline-4 - ------ ' 47
man -148 Al application on the part of a State to

As between two settlers on the same select lands should be rejected if the
tract prior to survey, one of whom is lands applied for are not open to such
-qualified and the other disqualified by appropriation at the date of selection
reason of minority, the existing adverse or at the time when the application is re-
right of the former precludes the claim ceived. (Wash.)- 385
of the latter on attaining his majority, as The payment to, of 5 per cent of the net
against the right of sail qualified settler 258 proceeds of the sales of lands. therein,

No right is acquired by forcible entry formerly included in Indian reserva-
upon land legally occupied by another tions, authorized by section 2, act of
claimant- 2661 March 3, 1857, is limited to the States in

No rights are acquired by, on lands the Union at the date of said act. (S.
during the pendency of a departmental Dak.) -50
:order expressly prohibiting such occupa- Section 13, act of February 22, 1889, pro-

- tion - - - 276 viding for the payment to the State of 5
- Initial acts of, are sufficient if of such per cent of the proceeds of the sales of

' character as to give notice that the land public lands, contemplated a disposition
is claimed under the settlement laws-- 310 of such lands for the benefit of the gov-

Mere personal presence on public land, ernment, out of the proceeds of which
without the performance of acts con- said per cent might be paid; and it there-
necting the claimant with the land, is not fore follows that the State is not entitled
a, within the meaning of the law - 642 to said per cent on lands disposed of
I One who enters in person or by agent, under the general provisions of section
during the inhibited period, upon the 21, act of March 2,1889, as said disposals
reservoir lands opened to settlement by are for the sole purpose of creating a trust
the act f June 20, 1890, for the purpose fund for the benefit of the Indians, in
of securing information with respect to which the government has no interest
said lands, is thereafter disqualified as save that of trustee; but the State is en-
.anentryman- 324 titled to said per cent on homestead en-

In a case wherein priority of, is the tries of said lands commuted under the
issue, any period of time susceptible of amendatory act of March 3, 1891, as- in
notation intervening between the acts of, such cases the entryman is required to
on the part of the adverse claimants, and pay the government price of the land in
which is noted with sufficient distinct- addition to the payments made for the
ness to separate said acts by a reconigzed benefit of the Indians. (S. Dak.) - 551
period, will prevent the consideration of The special appropriation made in the
said acts as simultaneous- 382 general deficiency act of March 2,1889, for

A party who settles on land covered by the benefit of certain States on account of
the entry of another, under an agree- their claims on the 5 per cent fund is not
'ment with the prior entryman that such to be taken as authorizing the payment
entry shall be relinquished for his bene- to such States of said per cent on sales of
fit, acquires no right as a settler as against Indian lands for any period of time except
the intervening entry of another, made * the one specified in said act -51
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Statutes. Page.
See Tables of Acts of Congress and Revised The circular of December 13, 1886, re-

Statutes cited, page xxiii. quiring the State, after due notice, to
And executive acts are presumably present its objections to the allowance of

constitutional, and will be so regarded by entries of lands theretofore selected, is
by the Department until declared uncon- not applicable to a case wherein a hear-
stitutional by a court of competent juris ing to determine the character of the
diction- . 186 land was ordered prior to the issuance of A

*An Indian treaty when approved is in said circular and such hearing has not
effect a legislative enactment- 388 been held in pursuance of said order- 168

The word "casualty " employed in sac- Persons who derive title through the
tion 3, act of March 2, 1889, construed---- 716 State have a right to be heard and make

any objection to the allowance of an en-
Survey. try thereof that might have been made

See Accounts; Certificate of Deposit. by the State had she not parted with her
A deputy surveyor's claim for compen- claim- 372

sation on account of the retracement of By the terms of the proviso to the act of
old lines, in order to secure a starting March 12, 1860, extending the provisions
point for the work in hand, can not bere of the swamp-land grant to the State of
cognized where it does not appear from Minnesota, said grant is not operative as:
the field notes that such action became to any lands that, prior to selection by
necessary in the absence of evidence of the State, have been "reserved, sold, or
the former surveys; nor can the failure of - disposed of " pursuant to any law enacted
the field notes to show the necessity for prior to said act -888
such retracement be made good by a sup- If, in pursuance of a treaty with the In-
plemental statement -471 dians prior to the act of March 12,1860,

In the case of a military reservation lands occupied by them are then re-
established on surveyed land, where the garded as reserved for their benefit, and
outboundaries do not coincide with the are subsequently so treated, such lands;
lines of the public, and the fractional are accordingly excepted from the opera-
portions of the sections lying outside of tion of the swamp-land grant -88.
the reservation are thereafter surveyed The act of January 14,1889, did not con-
and lotted, the complements of said sc- template the. disposition of any of the In-
tions within the-reservation, on the sub- dian lands opened to settlement thereby .

sequent abandonment thereof, remain except in the manner and for the pur;
within the category of surveyed lands, posesthereinprovided, anditfollowsthat
as shown by the two plats of survey, the claim of the State to any of such lands.
which should be taken together and under the swamp grant is inconsistent
treated as the single official plat - 596 with said act- 388

If, under an application to purchase As between a homestead claimant and
lands in Alaska, the survey is correctly, a transferee of the State Lnder the
executed in accordance with-the terms of swamp grant, a decision of the local office
the contract and the rules and regula- . that the land is in fact not of the charac-
tions governing such surveys, the sur- ter granted should not be disturbed in
veyor should not be made to suffer a loss the absence of appeal, where prior to the
of the pay for the work done because the acquisition of the transferee's title the
application must be denied on grounds selection of he State had been finally re-
for which the applicant is responsible--- 69 jected -440

The Department has no authority to The general provisions of the act of
order the, of a former river bed lying March 2, 1889, restricting the sale of pub-
between lands that have been finally dis- ic lands at private entry to the State of
posed of by the government -710 Missouri, did not contemplate the nullifi-

cation of the special right conferred by
Swamp Laud. the act of March 21855,upon States to

Concurrent reports of the State and locate swamp indemnity certificates on
government agents as to the swampy lands that were at the date of said act
character of specific tracts at the date of subject to entry at 1.25 per acre - 657
the grant, based pon an investigation Timber Clture.
made by said agents in 1885, wili not war-
rant favorable action by the Department See Contest; Fati is: Final Ps-oof.
in the absence of evidence furnished by Timber ankld Stone Act.
the State as to the character of each sub- See Alienation; Application.
division -75 Offered lands withdrawn for the bene-

The classification of land as swamp and fit of a railroad grant, on subsequent
overflowed that is not at the present restoration to the public domain fall
time of such character requires clear and within the category of "unoffered"
convincing proof of its swampy condition lands, and ae therefore subject to dis-
at the date of the grant- 156 posal under the- - .. 96.
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The presence of improvements on a While it is lawful to issue a joint deed

tract of land will not exclude it from dis- to a, for the protection of separate inter-
posal ender the, if said improvements are ests such recognition should not be ac-
not made and maintained under a bona corded an adverse occupantwhose posses-
fide occupation of the land -234 sion is secured through fraud and vio-

A protest against a timber-land -entry, lence -505
en the ground that the land is not subject An inconspicuous stake neither on a
to such appropriation for the reason that corner nor line of a, is not such evidence
it had been previously offered at public of settlement and appropriation thereof
sale, states a sufficient cause of action--- 345 as to defeat a subsequent settlement

Provides for the disposition of lands right acquired without actual notice of
that are not, at the time of sale, fit for the prior settlement claim - 505
cultivation on account of the timber The possessory right acquired by the
thereon - 647 fir st occupant of a, is a proper subject of

Toll Road. sale and transfer, and the delivery of ac-
See R~iglht of Way. tual possession to the purchaser before

the prior occupant leaves the lot renders
Town Lot. the date of his occupancy available to the

Lands laid off and offered at public sale purchaser if he continues his occupancy
in accordance with the provisions of the until the date of the townsite entry - .6- 9
special act of March 2, 183, establishing
the town of St. Marks, Fla., are thereby Townsrte.
removed from the operation of the gen- See inal.Proof
eral land laws, and are subject to pri- Entries in Alaska, section 2, regula-
vate sale as provided in section 2, of said tions of June 3,1891, amended -119
act -15 IN OKLAHOMA.

IN OKg:LAHOMA. The irregular allowance of a townsite
The right of a claimant, whose failure entry prior to the submission of the final

to maintain actual possession and occu- for that reason void, but voidable only
pancy is due to armed violence, will not and the efect beig buently cured
be defeated by the intervening occupancy the entry must bear the date of the orig-
of an adverse claimant who acquires inal action- 16
title with notice of the defect therein- 31 The reservation of land for park pur-

As against the claim of one living in poses is made obligatory upon townsite
open adverse possession of a, another trustees, and the occupancy of land by
claimant, who has not openly asserted townsite settlers prior to the passage of
his claim, can not be heard to say that said act, confers no rights upon said oc-
said adverse occupant was in fact the
tenant of a third party -54 cupantsasagainstthereservationthereof

Townsite trustees should not execute under a survey and entry made after thepassage of said act--------------190
deeds for fractional parts of a, but for The provisions of section 22, act of May
the protection of separateinterests there- 2, 1890, contemplate the issuance of pat-
in may, on joint application, deed to the ents for reservations within townsites
several parties jointly the entire lot ac- directly to the municipalities, after their
cording to their respective holdings--102 dietyothmucpatesafrter

Adulyto veiied andsecve odds 102 organization as such, and not to the town-
A duly verified and recorded apphica- site trustees- 367

tion for the registration of a claim for a, A townsite patent issued to the board
wherein occupancy andimprovementare of trustees is not a final disposition of the
alleged, constitutes such "paper evi- title, and if such a patent
dence " of occupancyas the statute con- erroneously embraces lands reserved for
templates, and may he accepted for such municipal uses it may be recalled for cor-
purpose in the absence of any adverse rection- 367
claim or protest - 115

The possession of a, by a tenant is the Wlagon-Road Grant.
possession of his lessor, and entitles the The right on the part of the govern-
assignee of such lessor to a deed - 121 ment to institute suit for the recovery of

The occupancy of a tenant at the time title to lands erroneously certified on ac-
of owniteenty etiteshis landlord to count of a, exists independently of the

of towsite entry entitles his-landlord*to act of March 3, 1887, which is limited to
a deed to the lot so occupied - 177. railroad grants, and suit for such pur-

The survey of a towusite and approval pose may therefore be commenced with-
of the plat effectually divests all prior the preliminary demand required by
settlement rights asserted by lot claim- said act -170
ants to land that may be included in The suit instituted by the government
streets and alleys, and no authority exists under the provisions of the act of March
in the trustees to deed land thus dedica- 2, 1889, was for the purpose of determin-
ted to the public use - 505 ing whether the rights of the company
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under its grant had been forfeited for While no rights are acquired as against
failure to comply with the terms thereof, the government by settlement on land
and the decision therein adverse to the withdrawn in aid of a congressional
government does not preclude an in- grant, and entries of lands so reserved
quiry on behalf of the United States as should not be allowed, yet, under the
to whether a specific tract was actually withdrawal for the benefit of the Willam-
embraced in said'grant -170 ette Valley grant, wherein no rights to

An incomplete list of lands claimed by . specific tracts are acquired prior to se-
a company, and filed by it for the infor- lection, and entries or filings have been
mation of the local officers, who at such allowed, based on settlement prior to se-
time were not in possession of a diagram lection. in violation of said withdrawal,
showing the limits of the grant, is not a the Department may, in its exercise. of
waiver of the company's right to, lands its supervisory authority, require the se-
omitted therefrom, as a list filed for such lection of other tracts, if it appears that
purpose is not a requirement of the grant- 271 the grant can be fully satisfied from the

The terminal limits of a grant are ascert remaining lands; and to this end entries
tained by drawing a line through the ter . or filings of such character may be sus-
minus of the road at right angles to the pended to await the adjustment of the
general direction of the last section of grant -X 651'
the road -271 The departmental order, given in the

The grant to The Dalles road by the act case of Peter demons against the Willam-
of February 25, 1867, is a grant in place, ette Valley company, directing the- can-
and the Tights of the road thereunder cellation of all entries allowed after with-
attach on definite location - 599 dTawal, modified - . 614
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