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DECISIONS

RELATING TO

THE PUBLIC LANDS.

DESERT LAND ENTRY—ASSIGNMENT—CITIZENSHIP.
NEvADA SoUuTHERN RY. (o.*

Under the provisions of the act of March 3, 1891, the assignee of a desert entryman
is not required to be a resident citizen of the State or Territory in which the -
land is situated. It is sufficient in such ecase if the assignee is a citizen of the
United States. '

A corporation organized under the laws of a State is in contemplation of law a
citizen of the United States, and, as such, can take and hold by assmnment a
desert entry.

Secretary Smith to the Commissioner of the General Land Office, December
(J. L H.) 28,1895, (. M. R.)

This case involves the SW. % of the NE. 1, the W. % of the SE. % and
the SE.  of the Sk. %, Sec. 30, T. 9 N,, R 23 K., Los Angeles land dis-
triet, California.

The record shows that on December 14, 1893, the local officers frans-
mitted to your office the assignment by F. L. Morgan, a native born
citizen of the United States, who had made desert land entry of the
above described tract, to the Nevada Southern Railway Company, a
corporation organized in Colorado, together with the first yearly proof,

Your office on April 7, 1894, refused to recognize the asmgnmenh as
the company is a forelgn corporation. »

‘Sections 5 and 7 of the amendatory act of March 3, 1891, both give
the entryman the right to assign at any time prior to hnal proof, but
do not place any qualifications upon the assignee.

In ex parte Fred W. Kimble (‘)0 L. D., 67), it was held inter. alia
(syllabus): '

Under the provisions of said act the assignee of a desert entryman need not show
on final proof that he is a resident citizen of the State or Territory in which the land
is sitnated. It is sufficient in such case for the assignee to show that he is a citizen
of the United States.

* Not reported inVol, XXI, .
- 10332—voL 22 ' 1
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In the circular of January 26, 1894 (18 L. D., 31), however, it was
said:

In the matter of the assignment of desert land claims, as recognized by the act of
March '3, 1891 (26 Stat., 1095), I have to advise you that this Department, in the con-
struction of said act, holds that the assignee must possess the qualifications required .
of the original applicant in the matter of citizenship and residence in the State or
Territory in which the land claimed is situated. See 14 1. D., 565.

You will, therefore, require the assignee, whenever the assxgnment of a desert
elaim is filed in your office, to show the qualifications exacted of an original appli-
cant under the desert land law, in these particnlars, and advise him that if he fails, -
within thirty days from notice, to make the showing required, that his assignment
will not be recognized. All assignments filed, however, should be forwarded to this
office with due report of -action thereon.

In the case, supra, in criticising this circular, it was said, page 70 of
the opinion:

After more mature deliberation on this subject, I am dispesed to think these

instructions take too narrow a view of the statute, and so fa,l as applied to this
question of eitizenship, are erroneous,
+ From what has been said hereinbefore in regard to the word ‘“enfry,” as used in
the statute and amendment, it will be seen that it applies only to the original entry,
and that the qualifications of those entitled to make entryas prescribed in section 8
do not include the assignees of any original entryman in the matter of making
final proof. It will be observed that in section 7 is found the method to be pursued
to obtain patent. Tt provides that at any time within four years upon making satis-
factory proof of the reclamation and cultivation of the land to the extent expressed;
“that he or she is a citizen of the United States,” and on payment of the addi-
tional sum, patent may issue “to the applicant or hisy assigns.” .

Congress contemplated an assignment of these desert land entries.” The object of
making this class of enfries an exeception to the unvarying rule—except as to coal
entries—can be readily understood. It is a matter of common knowledge that the
effecting of a thorough or sufficient reclamation of desert lands in many instances
involves the erection of permanent dams or reservoirs for the purpose of storing the
water in the season when at flood, and the construction of canals for carrying the
‘water many miles in length. From these canals lateéral ditches must be run to the
partieular tracts to De irrigated. All fhis means permanent structures on exact
grades to prevent washing; headgates wherever the lateral ditches leave the main
canal, constructed aceurately to avoid waste, und so that the quantity of water
required may-be exactly measured. It is needless to say, perhaps, that all this
Tequires a greater amount of capital ofttimes than ecan be furnished by the. resi-
dents in the desert country. To induce those of our people who have the money
to further these great enterprises, Congress wisely provided that these desert entries
might be transferred under certain limitations and restrictions so that the assignees
who have invested capital in the construction of these waterways might be assured
of some compensation for their outlay. If the consbruction heretofore placed on
this act is to prevail, that the assigns must also be resident citizens of the State or
Territory where the land is located, it might defeat the object Congless had in
view.

I have thus quoted in extense the opinion in the Kimble case, as it
clearly s_e'ts forth the reasons for the change from the holding of the
Department as set forth in the ecircular under discussion. 1t is evi-
dent, therefore, that it is not necessary that the assignee should be a
resident citizen of the State in which the land is situated. The latter
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portion of -the syllabus, supra, is as follows: «It. is sufficient in such
case for the assignee to show that he is a eitizen of the United States.”

Can a railroad company be a citizen within the meaning of the law?
- In Daily ». Marquette, Houghton and Ontonagon R. R.-Co. et al. (19
L. D., 148), it was held (syllabus), inter alia:

A corporation organized and existing under the laws of a State, is in eontempla-
tion of law. a citizen of the United States, and as such entitled to invoke the con-
firmatory. provisions of section four, act of March 3, 1887,

In Louisville R. R. Co. v. Letson (2 How., 497, page 558,) the supreme

court decides: .
" That a corporation created by and doing business in a particular State is to'hé
deémed to all intents and purposes as a person, although an artificial person, an
inhabitant of the same State, for the purpose of its incorporation, c‘x.pable of being
trea.ted as a citizen of that State, as much as-a natural person.

See also Minneapolis and St. Louis Railway Gompany 2. Beckw1th
(129 U. 8., 26).

There is no danger under this construction of the law of empora-
tions taking by assignments large tracts of land, 1nasmu(,h a8 sectlon 7
of the amendatory act provides, 4
but no person or association of persens shall hold, by asswnment or otherw1se, prwr,
to the issue of patent, more than three hundred and twenty acres of such &nd or
desert Jands. K

My conclusions are that 1’0 is not necessary for an assignee to be a
citizen of the State in which the land lies, nor,in the absence of statu-
tory requirements, that the assignee must show the same qualifications
as the original entryman, a natural person.

I am, therefore, of opinion that the Nevada Southern Rallway OOm-
pany, a corporation organized under the laws of Colorado, can take
and hold, by assignment, the desért entry of ”\Eorga,n.

Your office decision is reversed.

ABANDONED‘ MILITARY RESERVATION——HOMZESTEAD.
GEORGE DELIUS.

Residence on a tract within a military reservation that is subsequently abandoned,
. acquired by one while employed as eustodian of said reservation does not confer
a right of entry under the proviso to seetion 2, act.of July 5, 1884.

Secretary Smith to the Commissioner of the General Land Office, January
4, 1896. (W, A, E.)

The land here involved, eommon]y known as Greenwood Island, and
described as fractional parts of sections 18 and 19, township 8 8., range
5 W.; St. Stephen’s meridian, Mississippi; was purchased by the United
States, on August 2, 1848, from Jacob Baptist and' wife, for- military
purposes, and remained a military reservation from that time until
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December 18, 1890, when it was turned over to the Department of the
Interior for disposal under the provisions of the act of July 5, 1884
(23 Stat.. 103).

September 19, 1894, George Delius applied- to enter said tract as a
homestead (presumably under the proviso to the seeond section of said
act of July 5, 1884), claiming residence thereon since February 1, 1883,

This application was transmitted to your office without aetion by the
register and receiver, and was rejected by your office on November 22,
1894, for the reason that

See. 2 of the act of July 5, 1884, providing for,gntry under the homestead laws by
sefitlers on land turned over to the Interior Department for disposal, expressly pro-
vides that such lands must have been subject to entry under the public land laws at
the time of their withdrawal. The island in question was purchased by the United
‘States for the purposs of creating a military reservation and was not publie land,
subject to disposal as such, on August 2, 1848, and is not therefore subject to home-
stead entry under said act of July 5, 1884.

Deliug’ appeal from your actlon brmgs the case before the Depart-
ment.

It is not necessary here to pass upon the question as to whether this
land was subject to homestead entry uuder the proviso to the second
section of the act of July 5, 1884, as this office is in receipt of official
information fromn the War Department to the effect that

George Delins was appointed custodian of the military reservation of Greenwood
Island, Mississippi, by the Secretary of War, June 18, 1884, to serve without pay.
“His duties consisted prineipally in keeping squatters off the reservation, encroa,ch-
‘ments being constantly made by claimants to the property.

The proviso to the second section of the act of J uly 5, 1884, reads as
follows:

Provided, That any settler who was in actual oceupation of any portion of any
such reservation prior to the location of such reservation, or settled thereon prior
to January first, eighteen hundred and eighty-four, in good faith, for the purpose of
securing a home and of entering the same under the general laws, and has continued
in such occupation to the present time, and is by law entitled to make a homestead
entry, shall be entitled to enter the land so occupied, not exceeding one hundred and
sixty acres in a body, according to the government survéys and subdivisions.

Delius’ residence upon this land being that of a duly appointed gov-
ernment agent, charged with the duty of keeping trespassers off the
-reservation, it can not be said that he settled thereon “in good faith

for thie purpose of securing a home and of entering the same under the
- general laws,” and consequently he is not entitled to enter this land as
a homestead under the proviso to the second section of said act.

Your office decision rejecting his application is affirmed.

LAMBERT v, LAMBERT.

Motion for review of departmental decision of September 23, ]895
21 L. D., 169, denied by Secretary Smith, January 4, 1896,
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FINAL PROOYT—PUBLICATION OF NOTICE.

NorTHERN PAcrFIc R. R. Co. v. KEHOR.

Notice of intention to submit final proof will be held good as against a railroad
company, where, in the publication thereof, the ‘‘ general land agent” of the
eompany is specially cited, and a protest against the proof is subsequently filed
by said agent, and no exception is taken therein as to the service of said notlce,
nor ohjection made thereto on appeal.

Secretary Smith to the Commissioner of the General Land Office, J anuary
4, 1896. - (F.W. Q)

I have considered the appeal of the Northern Pacific Railroad Com-
pany from your office decision of August 6, 1894, holding for cancella-
tion. its indemnity selection covering the S. % of the NW. % and lots
2, 3, 4 and 5, Sec. 15, T. 12 N., R. 7 E., Vancouver land dlstrlct ‘Wash-
ington, on account of the settlement claun of Patrick Kehoe. ‘

This tract is within the indemnity limits of the grant for said com-
pany and was included within its list of selections filed October 217,
1891.

On November 11,1891, Patrick Kehoe was permitted to make home-
stead entry of this land and on February 9, 1892, notice was pub]mhed
of his intention to make final proof on Aprll 6, 1592

Tn this notice Paul Schulze, general land agent for said company,
was specially cited. On March 8, 1892, said Paul Schulze filed on

"behalf of the company a protest against the proof proposed to be sub-

mitted by Kehoe in which a superior ¢laim on account of the grant was
set up. At the date of the offer of proof no appearance seems to have
been made by the company.
* This proof shows that Kehoe made settlement upon the land in J uly,
1886; that on the 10th of that month he built a house and has since
made valuable improvements, valued at the time of the offer of proof
at $800, and that from the date of settlement to the time of his offer of
proof he had continued to ocecupy, claim and improve the land.

The company’s protest was dismissed April 11, 1892, and the same
day certificate was issued on Kehoe’s proof. The company’s appeal to
your office resulted in the decision ot August 6, 1894, which snstained
the action of the local officers holding that as the land was within the
indemnity limits the company could acquire no right therevo until duly
selected, and as Kehoe had settled upon the land prior to the com- .
pany’s selection his settlement claiin was sufficient to bar the right of
selection in the eompany, which selection was, as before stated, held
for cancellation. -

The company has appealed from your office decision and in a brief
filed by resident counsel it is stated: . :

Without entering into a discussion as to the right of Kehoe to settle upon this land -
while it was withdrawn, nor his failure to malke entry until affer. the company’s
selection, it is sufficient to note that in his published notice he fails to0 specially cite
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the eompany to appear at the time of his final proof. Under such circumstances the
Commissioner was in error in considering such proof and the same must be returned
for new publication.

In view of the recitation in this opinion in the matter of notice given
by Kehoe and the action of the company based thereon in entering its
protest, it would seem that some mistake has been made by counsel, or
that careful examination was not made of the record,

As before stated, in the published notice Paul Schulze, the general
land agent of the company, was cited to appear and under such notice
he duly filed a protest on behalf of the company against the acceptance
of the proof proposed to be offered by Kehoe setting up an adverse
claun in the company under its grant. There was no obJectlon made
to the manner of service in this protest, and the same was dlellSSGd
because the proof as offered showed a superior claim in Kehoe.

Neither in the appeal from the action of the local officers, nor in the
specification of errors in the appeal filed from your office d'eci'sion; is
any exceptance taken to the sufficiency of the notice given by KehOQ
at the time of his offer of proof.

From a review of the matter I am of the opivion that the notice was
sufﬁclent and as the proof shows a superior claim in Kehoe, your ofﬁce
declslou is afﬁrmed and the company’s selection will be canceled.

PRACTICE—APPEAL—RULE 48 OF PRACTICE.

WRIGHT ». BRYAN.

To justify the finality as to the facts, provided for nnder Tule 48 of practice, the find-
ings of the:local officers must be positive and unequivoeal, not argumentative
or presumptive.

Secretary Smith to the Commissioner of the General Land Office, January
' 4, 1896. v (G. C. R.)

Thomas L. Bryan has filed a motion for review of departmental
deeision of October 1, 1895 (unreported), which affirmed the judgment .
of your office, dated May 7, 1894, holding for cancellation his mineral
entry No. 256, made September 7, 1892, for the S. § of the NE. 1 of the
SE. 1 of Sec. 13, T. 15 8., R. 70 W., Pueblo, Colorado. ’
It appears that on November 18, 1892, Fred. L. Wright, in behalf of’
himself and others, alleged occupants of the land, and intending to
claim the same as a townsite, filed a protest against said mineral entry,
charging, among other things, that five hundred dollars in labor and
improvements had not been expended upon the elaim prior to obtalnmg
receiver’s receipt therefor.

Upon the hearing the register and receiver found that contestee had
complied with-the law, and accordingly recommended that the contest

“be dismissed. It does not appear that any appeal was taken from that
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finding, but your office, on receipt of the record, found that the mineral
claimant had not complied with the law in the matter of expenditures,
saying, further, that “according to claimant’s own showing, the ground,
involved has not been sufficiently tested to either prove or disprove its
containing a valuable mineral deposit,”. but upon this point, and in
view . of the action taken, your office declined to make any decision,
presumably. upon the ground that the failure of claimant to malke the
necessary expenditure was decisive of the whole question. .

In the appeal from your office decision to this Department (,launa,nt
urged that under Rule 48 of Practice the findings of the local office
upon a question of fact become final in the absence of an appeal, and
that your office thereafter had no power to change those findings;
extept for causes specified in the rule. itself.

While the Department in the decision, review of which is sought, did
not- discuss the point thus rmbed it is presumed that the same was
comldered and the dlprSItIOIl of the case necessarily involved the
determmatlon of the question raised adversely to appellant.
~ To entitle the claimant to patent, -he must show that “five hundred
dollam’ worth of labor has been expended or 1mprovements made upon
the claim by himself or grantors,” Section 2325 of the Revmed bta,tutes.
Upon this point the register and receiver find as follovvs

'The testimony on the guestion of $500.00 ivorth of labor. and: 1mprovements ig
volummom and in some things conflicting. :

The improvements are meager, but the labor pelformed by Br\ an and anack

according to their testimony, goes to show the intention on then pmt to comply
with the statutory requirements in good faith,
- We are of the opinion that a fair preponderance of the evidence under the cir-
- cumstances shows $500.00 worth of labor and improvements to have heen expended
upon said Womack Placer prior to and during the period of publication, and recom-
meud that mineral entry No. 256 be allowed to proceed to patent. }

- This alleged finding, from the words employed, can not be ruwn‘ded
as an affirmative finding of a fact. The employment of the words,
namely, “a fair preponderance of the evidence under the circumstances
shows,” ete., indicates that the register and receiver came to a conelu:
sion without positive testimony. Indeed, the local officers admit the
meager character of the improvements, but. think such improvement
“goes to show the intention on their part: to comply with the law,” ete.

In all such cases, the findings of the local officers to justify the
finality referred to in Rule 48 must be positive and unequxvoeal not
argumeuntative or presumptive, as appears in this case.

Under the circumstances, your office was justified in looking into the
evidence which induced the so-called finding of the local Otﬁ(,el‘b. That
evidence shows that the required expenditures had not been made. -

. The motion is denied. - ' ’
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MINING CLAIM—ADVERSE AGRICULTURAL CLAIM.

ASPEN CONSOLIDATED MINING COMPANY.

A mineral claimant who, in his application to purchase, temporarily excludes part
of his claim that is in conflict with an adverse agricultural eclaim, does not
thereby absolutely waive and renounce all interest in the tract so excluded, but
may thereatter assert his right thereto by way of protest-against the final proof
of the agricultural claimant.

A mineral elaimant who asserts an interest as a«amsf, the final proof of an adverse

 agricultural claimant, and asks a hearing thereon, is entltled to be heard on
appeal from the denial of his petltlon

‘Secretary Smith to the Commissioner of the General Land Office, January
~ 4, 1896, . . (B, E. W)

1 have before me the petition of the Aspen Consolidated Mining
Qompany, filed June 15, 1895, for writ of certiorari in the above styled
contest. In this petition it is alleged that the petitioner is the owner
of the Fowler placer mining claim at Aspen, Colorado, and has been
ever since 1889; that said claim was discovered on the 15th of May,
1883, and located on the 19th of the same month; that the said elaim
hasnever been abandoned, and that aunual assessment work has been
regularly done thereon; that the land embraced in the said claim is
placer and not agricultural, and contains no mineral ih vein or rock in
place; that on the 10th of April, 1885, the contestee, John Atkinson,
made pre-emption entry of the N. 3 NW. 1, and NW. 1 NE. 1, of Sec.
7, T. 10 8., R. 8t W., and the NE. 1 NE. £ of Sec. 12,T.10 8., R.85 W,
" and offered final proof September.27, 1886; that the said pre-emption
entry conflicts with and embraces a portion of the said mining claim;
that on the 4th of March, 1891, the said Aspen Consolidated Mining
Company filed a duly corroberated affidavit, protesting against the said
pre-emption entry, and alleging, in addition to the above, that the land
~embraced therein is not agricultural, but placer; that the entry was
not made in good faith for agricultural purposes, but with fraudulent
and SpQCLﬂdtIVG intent; and praying for a hearing and for opportunity
to prove.the ulleg 3“‘(];1710118 and show that the eutry should be cancelled.
The petition also alleges that on the 23d of November, 1891, and while
the said coutest was pending before the Comimnissioner of the General
Land Office, the petitioner applied for patent for the said Fowler claim;
and also applied, on the 5ti of Mareh, 1892, to purchase the said claim,
and as evidence of good faith, temporarily exeluded from the last
application, pending the contest aforesaid, the portion of the said claim
in conflict with the said entry. It is also alleged in the petition that -
on the 19th of April, 1895, the Commissioner of the General Land
Office dismissed the petitioner’s protest aforesaid, and denied its right
to appeal; that on the 9th of May, 1895, the petitioner filed a motion
for review of the said decision of the 19th of April; and that on the
10th of June, 1895, the Commissioner overruled said motion for review.
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‘Wherefore, the petitioner prays an order to the Commissioner of the
General Land Office to certify the proceedings in the case to the Depart-
ment, as provided in rules 83, 84, and 85 of the Rules of Practice, and
that the decision of the Commissioner be reversed. ’ ,

A copy of the application to purchase is attached to the petition, and
shows that the exception was as follows:

but especially excepting and excluding from this application all that portion of

ground embraced in . . . preemption D. 8. No. 84 of John Atkinson. Said
exclusion, nevertheless, being only temporarily made, pending the determination of
the tract of thesaid . . . agrieultural claim in conflict with said Fowler . . .

placer, now at issne under hearing already ordered by the Hon. Commissioner of the
General Land Office, and applied for by claimant herein, to determine the possessory
right and title to said traect.

A copy of the Commissioner’s said decision of the 19th of Aypril, 1895,
is also atmched to the petition, and it shows that the mwterlal part ot
the said decision was as follows:

By the exclusion from said (application to purchase) of conflict with the D. 8. of"
Atkinson, said Aspen Consolidated Mining Company waived its right to said conflict
absolutely, and the qualifying clause following the exclusion, abové quoted, can be
of no effect, for it is not for the land departmeut to examine or take cognizance of

“the intention with which action is taken Ly claimants,

I consider it to be a proposition most clearly enunciated by the Department in the
case of the Adams Lode, 16 L. D., 233, thiat an exclusion from a mineral entry, of a
portion of the ground applied for, is not only a waiver of any rights to the parcel
80 excluded under the application and entry, but it is an absolute renunciation of
all right, title and interest in and to such excluded tract, and that by sueh exclusion
the land excluded becomes so far.as the applicant is concerned “ vacans” public land.
* As a protest, the paper filed by said Aspen Consolidated Mining Company is not
regarded as sufficient to rebnt the record evidence or to call for action by this office.

Said protest iy accordingly hereby dismissed. As above stated in effect, the Aspen
Consolidated Mining Com]mu‘y is a protestant wmhout mtmest in view of which
faect, it has no-right of appeal herefrom. TFurther action upou this case will, how-
ever, be suspended under rule 85 of Practice. :

A copy of the Commissioner’s said decision of June 10, 1895, over:
ruling petitioner’s motion for review, is also attached to t;he petition.

The petition alleges facts sufficient to constitute ground for the order
prayed for, and the usual course in such cases is to make the order:
But in this case it is obvious on the face of the petition and exhibits
that upon examination of the record here the decision of the Commis-
sioner dismissing the protest and denying appeal would have to be
reversed, and a hearing ordered as prayed for in the protest. Therefore
long and unnecessary delay would be avoided, and the ends of good
administration best subserved, by overruling the said decision a,nd
ordering the heaung now.

It was error to hold that by so omitting the land in conﬂlct from its
application to purchase the petitioner waived and renounced absolutely
all right thereto, that it was a protestant without interest, that the
protest was not. sufficient to call for action by the Commissioner, and
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on these grounds to dismiss the protest and deny an appeal In
~ Branagan ». Dulaney, 2 L. D., 744, it was held that—

If the adverse is for a portion only of the claim of the applicant, he may elect to
take patent for the portion of his.claim that is not in controversy, and he may with-
draw from his application so much of his original claim as is in controversy.- By
such withdrawal he leaves the part of his elaim elaimed by others in the condition
it was before his application. He may then abandon his claim thereto, or he nmy
htlgate as to his rights with the party cLummg adversely.

" The decision in the Adams Lode casc, 16 1. D., 233, is cons1stent Wlth
this rule. In that case it was beld that the land in contest had been
vacant more than two years when it was entered by the adverse claim-
ant. In this casethe land in conflict was not vacant. It constituted
a part of the Fowler claim, which, the petitioner alleges, had been
located and recorded, and maintained and perpetuated by annual assess-
ment work, as the law provides, and although it was omitted from the
application to purchase, it was included in the application for patent.

The petitioner is the owner of the Fowler claim, is not a protestant
without interest, and it has the right of appeal. A protestant against
pre-emption final proof who desires to clear the record in order that he
may enter the land, has such an interest as entitles him to be heard ou
appeal. MecKinley ». Walsh, 13 L. D., 507. i

In the cases of Weinstein 2. Gramte Mountain Mining (Jompa,ny 14
L. D., 68, and the Nevada Lode, 16 L. D., 532, it was beld that a pro-
testaut agamsb a mineral entry who a]leoes an adverse interest, and
non-compliance with law on the part of the entryman. and whose
application for a hearing on such charge has been denied, is enti-
" tled to be heard on appeal. - This being so, it is obvious that, in the
absence-of any reason therefor, it would be a discrimination against the
owner of a mineral claim who protests against an agricultural entry
to deny to him the same right. - :

One who charges default against an entryman, furnishes prooef in
support thereof, and pays the costs of taking his testimony, is not a
protestant, but a contestant, even though he formally waives all clalm
to'a prefetence right of entry in the event of sucecess, and as such con-
testant is entitled to the right of appeal. Emblen v. Weed, 13 L. D.,
722, An absolute denial of an application to contest an entr}" isa ﬁna-l
decision from which an appeal will lie. Cameron.w. McDougal, 15
L. D., 243. The Commissioner of the General Land Office should not
deny the rlght of appeal until an attempt is made to exercise sueh
right.  Sanders ». North. Pac. R. R. Co., 15 L. D., 187.

The decision of the Commissioner of the General Land Office dismiss-
ing the protest and denying the petitioner the right to appeal is
overruled and set aside, and he will order & liearing as prayed' for in
the protest, to determine whether there is a conflict between said
placer claim and pre-emption entry, and if so, the extent thereof, and
whether the land in conflict is placer or agrlcultural and if placer
when it ‘was first discovered to be such.
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COAL LAND CLAIM—UNSURVEYED LAND—IMPROVEMENTS.
‘CURTIS v. SONGER.

‘Where a coal land claimant prior to survey‘locat(—ss a claim for himself, and -an adja-
cent claim for-another party, as agent, aud it subsequently transpires after sur-
" vey, that the improvements made on Lehalf of the latter elaim are within the
lines of the former, such improvements inure to the henefit of said elaim, so far
as third parties are concerned, and the claimant is not required to open and

" improve a mine ou the land he claimed before survey.

Secremr Y Sm@th to ﬂw Oomwsszoner of the Genm al Lcmd Oﬁice, January J )
o 4,1896. : (J. A.)

The land involved- he1em is the N. % of the S. ¥ of See. 1 T.5 S.,
R. 92 W., Glenwood Springs, Colorado, land dlbtrlbt :

The plat of survey ot said township was filed in the local land office
May 8, 1889. On the same day John Songer filed coul deelaratory
gtatement No. 213 for the land in controversy, allqglng possession
since July 9, 1886, July 7, 1890, he applied to purchase the land, but
his application was rejected because of conflicting -claims. April 8,
1893, he again applied to purchase. ~April 13, 1893, the claimants of
the conflicting claims were given thirty days’ timewithin-which to show
cause why Songer should not be allowed to make entry. No-action
was taken by them, but on May- 12, 1893, Nathaniel Curtis filed oal
declaratory statement No; 432 for the laud, and -at the same time ﬁled
an affidavit of contest against Songer’s claim, alleging:

That he is advised that one John Songer also males claiin to said land under a coal
declaratory statement filed about 1889 under a settlement alleged to have been madé
about July 9th, 1886. This affiant states that he is advised and helieves and there:’
fore avers that said Songer did not at that time or any other make any settlement on
or take possession of or do any work on said land for himself, but that such settle-
‘ment and possession if taken at all by said Songer was so taken by him for and on
hehalf of The Colorado Coal and Iron Campany and in its interest, and thab at thab
time said Songer was in the employ of and under pay by said company to take such
possession for it and to hold said land on its behalt and that said company paid for
all the work so done on said claim; and said Songer is claiming said land in violation
of the coal land laws of the United States, and his claim thereto is invalid and
illegal. .

This affiant therefore contests said Songer’s clalm and asks that a hearing be had
to determine their respective rights to said land and that Songer’selaimbe canceled
and this affiant’s ¢laim thereto be adjndged as superior,

Testimony was taken before the local officers, who rendered disagree:
ing opinions, the register recommending the rejection of Songer’s apnli:
cation, and the receiver recommending the dismissal of the contest. On
appeal, your office affirmed the decision of the receiver, and dismissed
the contest. The contestant’s appeal from said decmon brings the ease
before me for consideration.

“In 1886, when the land was unsurveyed the Colorado Coal and Iron
Company, intending to acquire coal lands, had a private survey madé
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of a part of said township to ascertain where the lines of the govern-
ment survey would run. At that time Songer took possession, for his
own benefit. of a tract of coal land, the boundaries of which, it was
then supposed,; would, upon the government survey, correspond exactly
to the N. § of the S. % of Sec. 7. At the same time he, as agent for
the Colorado Coal and Iron Company, took possession of the land lying
immediately south of the fract claimed by him. The Colorado Coal
and Iron Company placed valuableimprovements on the extreme north-
ern part of the land held for them by Songer. The government survey
of the land showed that these improvements were in fact made on the
N. § of the 8.} of Sec. 7, the southern boundary of which tract was by
said survey shown to be from two hundred to four hundred feet further
south than it was supposed to be.. When the plat of survey was filed
. in the local office, May 8, 1889, Songer filed declaratory statement for
said N, & of the 8. # of Sec. 7. A few days thereafter, May 13, 1889,
the Colorado .Coal and Iron Company discharged him from their
employ, stating in the lefter written to him that day that because of
his course in making said filing he can no longer be retained in their
service. May 21, 1889, Songer was driven from the land by men in the
“employ of the Colorado Coal and Iron Company; who threatened to
kill him. He re-established his residence on the land June 17, 1893.

The decision appealed from states that the affidavit of contest
charges that Songer’s filing was made for the benefit of the Colorado
©oal and Iron Company; aud that the sole issue presented for decision
is whether Songer made the filing in his behalf and for his benefit.
The contest was, by said decision, dismissed on the holding that the
facts in the case, as above stated, are inconsistent with the charge that
‘the entry was made in the interest and for the benefit of the Colorado
Coal and Iron Company. ' :

The affidavit of contest, taken by itself, warrants the inference that
it was intended to charge that Songer is attempting to acquire title to
the land for the benefit of the said company. However, there is
nothing in the record to support such an inference. The appellant
contends that the affidavit does not charge; and- that it was not
intended to charge, that Songer is attempting to acquire title to the
land for the benefit of the Colorado Coal and Iron Company, but that
the only charge made is that Songer did not do any work on the land
for himself, and that his claim to the land is therefore illegal. This is
doubtless a correct explanation of the allegations of the contest affi-
davit.

The appellant strenuously contends that the defendant has niot opened
and improved a mine on that part of the land which he claimed before
the government survey; that he has done no work on the strip of land
found after the survey to be on the N. 4 of the 8. § of Sec. 7, except as
the agent for the Colorado Coal and Iron Company; that he can not be
allowed to include said strip of land in his entry; and that his agree-
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ment with said compdny to bold land for it was fraudulent, as the com-
pany was not qualified to acquire title.

The improvements made by the Colorado Coal and Iron Company
inured to Songer’s benefit. It was therefore not necessary for him to
open and improve a mine on the land he claimed before the survey.
The fact that Songer was not in the possession of all the land embraced
within the legal snbdivisions which he applies to enter can not be urged
as a.ground of contest by Curtis, who is not an adverse claimant. More-
over, Songer would have the right of entry even as against an adverse
claimant for the reason that the greater part of each legal subdivision
was in his possession. His claim can not be defeated by the charge of
fraud as to his agency in holding for the Colorado Coal and Iron Com-
‘pany land, a small portion of which is embraced in the land now applied
for by him. -Nor does the charge of fraud against him-in intending, as
is claimed, to “hold up” said company for a large sum of money, affect
his rights.

In August, 1889, two coal deela,ra,tory statements were hled each
including eighty acres of the tract in . question. Both apphca,nts
alleged that they had. made improvements to the value of five thou-
sand dollars. On the report of a special agent, stating that the
improvements were made by the Colorado Coal and Iron Company,
and not by the applicants, your office,on December 16, 1889, held these
filings for cancellation.  March 27, 1893, after hearing was had, the
filings were-canceled. ‘The contestant states that he has not been per-
mitted to examine the special agent’s reports in these cases, but is con-
fident that they were based upon affidavits made by John Songer, the
' defendant, herein, or at least upon information given by him to the
special agent. He therefore moves, for the purpose of sharply bringing
to the attention of this Department all the facts concerning this land,
that said special agent’s. reports in these cases, together with all the
original papers accompanying the reports, be considered in connectlon
~with this case.

The equltlea are very plainly with the defendant. He was justiﬁed
in giving information to the special agent, to protect his claim and to
secure the cancellation of fraudulent filings. His bona fide possession
of the land since 1886, was generally known to the residents in that
vicinity. It ecan not be presumed that in giving information to the
special agent he made statements not in harmony with these facts.
The motion is therefore denied.

- The decision appealed from is affirmed.
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NORTHERN PACIFIC RAILROAD GRANT-ACTS OF 1864 AND 1870.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
' GENERAL LAND OFFICE,

C Washington, D, C., January 13, 1896.
REGISTER AND RECEIVER, -

Vancowver, Washington.

SIrs: On February 3, 1891, instructions were given your office. for
the restoration of the l(mds within your district, which had been part
of the grant to the Northern Pacific Railroad Company, but had been
declared forfeited by the act of-September 29, 1890, and a diagram
showing the area covered by the forfeiture was furnished you. On
said diagram and in said instroctions the terminal previously estab-
lished at Portland, Oregon, for the constructed portion of the road
under the joint resolution of May 31, 1870, was adhered to, and the
order for the restoration did not include any lands within the primary
limits established under said joint resolution.

On July 18, 1895, in the case of Spaulding ». Northern Pacific Rall-
road Oompany (21 L. D., 57), affirmed on review Qctober 18, 1895, the
Secretary of the Iuterior,decided that there are two. grants to the
Northern Pacific Railroad Company, the first by the act of July 2,
1864, and the second by the joint resolution of May 31, 1870, in the
. neighborhood of Portland, Oregon, and that so far as the limits of the
grant of 1864 overlapped the subsequent grant, the latter must fail;
_that the forfeiture by the act of September 29, 1890, of the former,
included the lands within the overlap, and that they are subject to
disposal thereunder.

- It is the duty of this office therefore to dispose of the lands within
said overlap, and I have accordingly prepared, and herewith enclose, a
diagram showing within the colored lines marked ‘20 miles limit act
of 18707, ¢40 miles limit act of 18707, ¢40 miles limit act of 1864” and
“Western terminal of forfeiture act of September 29, 18907, the area,
affectéd by the Spaulding decision, i
To the end that all persons interested may have opportunity to pre-
sent any claims they may have to any of these lands, you will cause to
be published, for a period of thirty days, in some newspaper of general
cireulation in their vieinity & notice that said lands were declared for-
feited by the act of September 29,1890, and restored fo the public domain,
and are subject to disposal by your office, and that in order to protect
their rights all claimants under said forfeiture act of 1890, and under
the act of March 3, 1887, should come forward and assert-their claims.
The receiver, as disbursing officer, will pay the cost of publication,
and forward a copy of the notice, with proof of publication, as his
voucher for the disbursement.
Very respectfully, , S. W. LAMOREUX,
Approved, Cominissioner.
Hoxr SumirH, Secretary.
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‘ TOWN LOTS—SPECIAL ACT OF MARCH 2, 1833.
" JoHEN A, GRAHAM.

Lands laid off as town lots, and offered at public sale in accordance with the pro-
visions of the special act of March 2, 1833, establishing the town of $t. Marks,
I’lorida, are thereby removed from the operation of the general land laws, and
are subject to private sale as provided in section 2, of said act.

Secretary Smith to the Commissioner ofit'l‘ie General Land Office, Januwary =
20, 1896.- (A, M.)

" 1 have before me the letter of the 18th ultimo, from your office, stat-
ing that John A, Graham made application on October 5, 1892, to
purchase certain lots.in the town of St, Marks, Florida, under the pro- -
visions of section 2 of the act of Congress approved March 2, 1833—4
Stat. 664; that the register-and receiver at Gainesville rejected. the
application for the reason that public lands in Florida were not sub-
. Ject to cash entry and that Graham appealed to your ofﬁee from such
ach of rejection.
: The opinion is explessed therein that the lots covered by the appli-
cation that have not heretofore been disposed of cannot now be dis-
posed of at private sale in view of the provision in the act of March 2,
1889—25 Stat. 854—restricting the private entry of public lands to the -
State of Missouri, and instructions are asked for, my attention being
'alsojealled to section 9 of the act of Marvch 3, 1891—26 Stat. 1095—pro-
viding that no public lands, except those mentioned in ﬁald seetlon 9
shall be sold at public sale. -

In answer, you are advised that the act of March 2, 1833, referred 1;0, '
entitled “An Act to establish a town at St. Marks, F101 lda,” authorized
the President to cause such public lands as he deemed proper, at or
near St. Marks, to be laid off in town lots, and section 2 thereof, under
which Graham applies, provided for the public sale of such lots (with

~certain exemptions) and for the sale at private entry of the lots remam-
ing unsold after the offering.

In accordance with the terms of the act the lands to which it applied
were duly surveyed, lotted and offered by proclamation of the Presi-
dent

By Vlrtue of this action under the law the lands were no longer sub-
ject to the operation of the general land laws, under the common
acceptation of that term. Hence the rule laid down in the case of New-
hall ». Sanger—92 U. 8. 761—that ¢The words ‘public lands’ are habit-
ually used in our legislation to describe such as are subject to sale or
other dlsposal under general laws,” is applicable to the case presented
and governs action therein.

Under this rule of construction, the act of March 2, 1833, remains
etfeemve, notwithstanding the subsequent general acts to which atten-
tion has been directed, and the lots applied for by Graham, except
those stated to have been dlsposed of heretofore, are subject to prwa'ﬁe
sale undel seetmn two hereof.



16 DECISIONS RELATING TO THE- PUBLIC LANDS.

GRUVER 2. DAVIDSON.

Motion for review of departmental decision of October 31, 1895, 21
L. D., 340, denied by Secretary Smith, January 13, 1896.

MINING CLAIM—ADVERSE PROCEEDINGS.
DE GARCIA ET AL, v. EATON ET AL.

A declaration in ejectment filed in a court of ecompetent jurisdiction by an adverse
claimant, within the statutory period, and in accordance with loeal statutes, is
such a commencement of *‘ proceedings” as to suspend the jurisdiction of the

* Department under section 2326, R. 8., even though summons on said declaration
does not issue within said period.

Secretary Smith to the Commissioner of the General Land Office, January

13, 1896, . . (P.J.C)

It appears by the record before me that Joseph L. Eaton ét al. made
application for patent, July 26,1892, for the Birth Day lode claim, sur-
vey No., 862 O, Las Cruces, New Mexico, land district, and during the
period of publication Daniel De Garcia et. al. filed a protest and
adverse claim against the same. The period of publication expired
September 27,1892, and within thirty days thereafter, on October 15,
the adverse claimants filed their declaration in a suit in ejectment
against Eaton ef «l. Summons was not issued in this action until after
the expiration of the thirty days limited by statute within which suit
should be commenced.

A motion was filed in the local office May 1, 1893, asking that the
protest be dismissed, becaunse action had not been commenced within
thirty days. This was supported by the certificate of the clerk of the
court, dated March 2, 1893, showing that no process had been issued
against the detendants or any application made for the same. On May
16, following, the remster overruled this motion, but on reconsideration
the local officers, on June 9, 1893, reversed the former ruling of the
register, and granted the motion. =~ '

Notice of this action was received by counsel for Gareia et al. June
10, and on July 8, they filed an appeal. It does not appear that notice
of this appeal or the specifications of error were served on the opposite
party, and on July 21, Raton et al. filed a motion to dismiss said appeal
on the ground that they had no notice thereof. Meantime, however,
and on July 13, all the papers, including the appeal, were forwarded
to your office.

~Your office, by letter of March 6, 1894 considered - the case under
Rule 48 (Rules of Practice); held that it was not “deemed necessary
to consider the appeal, or motion to dismiss the same;” and reversed
" the action of the local officers in dismissing the adverse. The mineral
claimants therefore prosecute this appeal, assigning numerous grounds
of error, which may be condensed into two propositions: first, error in
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deciding that the filing of a declaration is the commencement of a suit
in contemplation of the statute; and, second, substantially, that it was
error to cousider the appeal by the adverse claimants because of the
lack of service of the same on the mineral c¢laimants.

There is no force in the second assignment of error as given above,
for the reason that your office did not consider the case as on appeal,
but did determine it under Rule 438,

Section 2325 of the Revised Statutes provides that, if no adverse
claim is filed against a mineral application during the sixty days period
of publication, the applicant shall be entitled to a patent. Section
2326 declares:

Where an adverse ¢laim is filed during the period of publication, it shall be npon
oath of the person or persons making the same, and shall show the nature, bound-
aries, and extent of such adverse claim, and all proceedings, except the pubhcafmon
of notice and making and filing ot the affidavit thereof, shall be stayed until the
controversy shall have been setitled or decided by a court of competent jurisdiction,
or the adverse claim waived. It shall be the duty of the adverse claimant, within
thirty days after filing his claim, to commence proceedings in & court of competent
jurisdiction, to determine the question of the right of possession, and prosecute the
same with reasonable diligence to ﬁna,l judgment; and a failure so to do shall be a
waiver of his adverse claim. .

In the case at bar the adverse claim was filed Within the time limited
by statute, and within thirty days thereafter a declaration in ejectment
was filed in a court of competent jurisdiction, but it is conceded that’
summons was not issued on the declaration by the clerk of the court
“ within thirty days after filing his (adverse) claim.” It is therefore
contended by appellants that the adverse claimants did not commence
- proceedings within thirty days from the filing of the adverse claim, as
contemplated by the statute, or, in other words, that service on the

defendants should have been. made within the thirty days period fixed
for the commencement of proceedings under the adverse,

This position is, in my judgment, untenable, The statute provides -
that the adverse claimant shall “commence proceedings in a eourt of
competent jurisdiction” within thirty days. These proceedings must
.be brought under the laws of the State or Territory in which the land
is sitnated. -Section 1907, Compiled Laws of New Mexico (1884), says:
“All suits at law in the distriet courts shall be commenced by filing
a declaration in the office of the clerk of the court.” Without attempt-
ing to say how the courts of that Territory would construe this statute,
it is sufficient, for the purposes of this case, to decide that the filing of
the declaration was such a commencement of proceedings as to suspend
the jurisdiction of the Department and stay all proceedings therein
‘until the controversy shall have been decided by a court of competent
jurisdiction.” 1If the case has not been prosecuted with diligence, the
defendants should look to the court that now has jurisdiction of the
matter.

Your judgment is therefore affirmed. .

10332—vOL 22——2
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MoNROE ET AL. ». TAYLOR.

Motion for review of depzutmental deuslon of October 1,1895, 21 L,
D., 284, denied by Secretary Smith, J: (muaay 13, 1896. '

HOMESTEAD—SOLDIERS DECLARATORY STATEMENT.
JoNATHAN . Woob.

A soldiers’ homestead declaratory statement relinquished on account of the alleged
worthless character of the land covered thereby, will be held to have exhausted
the homestead right, where it does not appear that due diligence was used to
ascertain the character of the land covered by his filing.

-Secretary Sm@tk to the Commissioner of the General Land Office, January
' 13, 1896. : (C.J.W.)

 On October 13, 1893, Jonathan E. Wood made homestead application
for the NE.%, Sec 19, T. 21 N.,, R. 2 W., to register and receiver at
Perry, Oklahoma. '

On the same day said application was rejected for the reason that
Wood had exhausted his homestead rights and on November 11, 1893,
he appealed from said rejection to your office.

On July 26, 1894, your office considered said appeal and approved
‘the action of the local officers in rejecting said application.

" November 26, 1894, Wood filed his appeal from your office deeision.

It appears from the record that on November 9, 1893, Wood filed
soldiers’ declaratory statement No. 304 for SW. I, Sec. 29, T. 11 N, R.
16 W, by an agent. - Wood alleges that the land was worthless and
that upon ascertaining that fact he at once went to Oklahoma and
‘relinquished it.

It does not appear that the entry was made through mistake, or that
proper diligence was used to ascertain the character of the land befme
“filing the declaratory statement.

The filing of such statement under these cn‘cumstances exhausted
his homestead rights. Roberts ». Howard (4 1. D., 561); Stephens ».
‘Ray (5 L. D., 133). '

Your office decision is accordingly approved.

PATTERSON ET AL, v. LINDSTROM.

Motion for review of departmental deeision of December 13, 1894,
denied by Secretary Smith, January 13, 1896,
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PRACTICE—MOTION TO DISMISS—RULE OF JANUARY 17, 1891.
MATHIESON 9. TEMPLIN (ON REVIEW).

If a party making a motion to dismiss an appeal desires to have it acted upon inde-
pendently of the record he must move for such action under the rule of J anuary
17, 1891, otherwise the Department will act on the presumption that such party

fied to submit his ease on the record as it. stands.

‘Secretary Smith to the Commissioner of the General Land Office, January
13, 1896. , (P.J.C.)

- T have before me a motion for review of departmental decision of
‘Séptember 28, 1895 (21 L. D., 234), filed by counsel for Robert W.
Mathieson, Mayor of Fort Pierre, wherein was dismissed his contest
against the homestead entry of Charles I. 8. Templin for lots £ and 3,
Sec. 34, Tp. 5 N,, R. 31 E., B. H. M., Pierre, South Dakota, land district.

It will be observed that Templin made a homestead entry of said
tract August 13, 1891; that on July 16, 1892, Mathieson, as mayor,
filed an affidavit of contest against the entry, alleging that it was -
-embraced in the corporate limits of Fort Pierre and had municipal
-improvements on it. On the same day he presented his deelaratory
statement for entry for townsite purposes.

A hearing was had, and as a result the local officers filed dissenting
.opinions. On conslderatlon of the record, your office, on December 21,
1893, found:

That in addition to the application for the land ]'Jere in question, and previously

" thereto, to wit, in January, 1892, the city of Fort Pierre had by its mayor applied
to enter, as an addition, lots 3, 4, and 8, in See. 28, and lot 1, in See. 27, in said town-
_ship and range, containing 53.40 acres, and that your office had directed the local
_office, by letter ¢““G” of Mam]i 8, 1892, to reject said application, because the land in
question was a parb of the land in controversy between Black Tomahawk and Jane
E. Waldron (13 L. D., 683 and 17 L. D., 457).

By the decisions clted the claim of Waldron was disposed of adversely to her, and
it appears from your office decision of 1893; under consideration, that the interest or
~claim of Black Tomahawk was disposed of by your office letter of November 11,

1891, to the register and receiver, Said decision of 1893 further found that at the
date of the hearing (August 29, 1893), no one was living on the land in question but
‘Templin and his family; that the town was not entitled under the provisions of
section 1 of the act of March 3, 1877 (19 Stat., 392), to enter all the land within its
corporate limits, and held that since the claims of Waldron and Black Tomahawk
‘had been disposed of, the city of Fort Pierre should be allowed. to elect, as provided
in section 3 of the act of 1877, supra, what portion of -the land embraced in sald coT-
porate limits, in compact form, shall be withheld from entry.

The local officers were required to notify the town authorities that
- they would be allowed sixty days within which to file proper evidence
of its election as to which of the tracts it would take.

From this judgment Templin appealed, and the Department, on Sep-
tember 28, 1895, reversed your office decision, dismissed the contest,
and held Templin’s entry intact.
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The motion for review contains twenty-three specifications of error,
attacking, seriatim, almost every finding of fact and conclusion of law
stated or discussed in the original decision. There is nothing, how-
ever, suggested by this extraordinary array of alleged errors that was
not thoroughly examined and considered in the first instance.

.- It is claimed by counsel that the Department should have given the

contestant an opportunity to file a brief on the merits of the case after
his motion to dismiss the appeal of defendant had been overruled.
That is not the practice before the Department. If the person making
a motion to dismiss an appeal desires to have it acted on independ-
ently of the record, he must move to have it done under the rule of
-January 17,1891 (12 L. D., 64). If this is not done, the presumption
is that the movant is satisfied to submit his case on the record as it
-stands, and the Department will act on it, gwmg it the same attention
-as though briefs were filed. - ,

One other point suggested by counsel may be ploperly adverted to.

It is claimed that the exhibit ¢ Z,” made by stipulation, fixes the
south boundary of the -alleged townsite as it existed in 1890, when
-the petition for incorporation was first presented to the county com-
‘missioners. This exhibit shows the south boundaries- as they are
claimed to exist May 3, 1890, and March 16, 1891, but they are so
widely divergent as to be of no practical value for the purpose for
-which the exhibit was made. But I take it this is wholly immaterial,
The gist of the case is, that the town of Fort Pierre did not extend its
municipal authority over the land, or use it for municipal purposes, and
did not include it in its- application, which resulted in the issuance of
patent for the ¢ mile square,” September 12, 1892, as it might probably
have done. In fhe meantime, and before it. sought to get it, @ home-
_stead right had accrued to Templin. So whether the south boundary
of the other applications was definitely fixed or not cuts no figure in
the case, and the discussion of that point was merely incidental.

Aside from all other considerations, however, it is not entirely clear
but that the town authorities had forfeited all right to ‘the land in
‘question under your office’ judgment. By that they were required to

elect whether they would take that applied for north of the mile square,
-in sections 27 and 28, or that south of it—the land in dispute. They
took no appeal from this judgment, and did elect to take and procured
patent for that north. So that it would seem as if they were precluded
from asserting any right to the tract in controver sy

- The motion is overraled.
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TIMBER CULTURE CONTEST—ALIENATION. - -
MIDLESTAEDT v. HAGGARD.

.

A timber culture entry will be canceled where it appears that the enfryma,u has dis-
posed of all his interest in the land, and is holdlng the entry for the beueﬁt of
the party purchasing such interest.

Secretary Smith to the Commissioner of the General Land Oﬁ‘ice, J anuary
18, 1896. , ' (WL E ML)

On November 7, 1890, Ernest M, Haggard made timber culture entry
of the SE. % of section 30, township 108 N., range 356 W., in the land
district of Marshall, Minnesota, and on Nov ember 10,1893, Fred Mldle-
staedt filed a contest affidavit alleging,
that said E. M. Haggard has wholly failed to plant any trees or cuttings on said land
since his entry and ap to and including the date hereof; that in the month of Novem-
ber, 1890, he planted tree seeds on said land, but they failed to germinate, and the-
ground whereon they were planted was afterwards plowed up and sown fo flax, and
no replanting the iree seeds was done after said date on any part of said land; that
the said Ernest M. Haggard has soid the above tract to one Herman Brown; that on
the 8th and 9th days of November, 1893, the said Herman Brown planted five acres
of trees on said land, but said planting was done solely for the benefit of said Brown.
and pursuant to the provisions of the bargain and sale of the said land by the said
entryman to the said Herman Brown, and was and is in no way a compliance in good.
faith with the timber culture laws as pertaining to the said entry of the szud.
Haggard.

" The register and receiver, after a hearing, recommended that the
contest be dismissed, but on appeal to your office their decision was.
reversed . and the entry held for cancellation. The coutestee has
appealed the case here, )

The testimony shows that the entryman, Haggard, entered 1nto a con-.
tract with Herman Brown, by the terms of which Brown was to take
possession of the c¢laim and do all the work that was necessary to be.
domne in order to support the tinal proof to be made by Haggard at the
proper time, and after final certificate Haggard was to make title. to.
the land to Brown, the consideration therefor being $750, evidenced by
a note for that amount executed and delivered into the hand% of Hag-
gard. Interest on this sum was to be paid annually, at the rate of
seven per centun,-and the evidence shows that one year’s interest had
already been paid at the date of the hearing. As a part of the same
transaction Brown paid to Haggard $100 in cash for the 1mprovements _
on the land.. ..

It is not deemed necessary to decide that this transdcmon was teoh-_
nically a sale, '

It is elear from its terms, however, that Haggard dlsposed of all his
interest in the land, whatever that may be, and is simply holding it
for the benefit of Brown. )

It has been held by this Department that, if an entlyma.n

for a valuable consideration received, sold the claim and his improvements theleon,
1o matter how the papers are made out, his interest in the elaimis at an end; there-
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after he holds it not for his own use and benefit and the entry, upon the facts belntr
shown, will he canceled. . Williamson », Weimer, 9 L., D., 565.
This is precisely the thing that the entryman in this case has done. .
The decision of your office is therefore affirmed.

PRACTICE——RIGHT OF A\IEVDN[E\ T—I’RDFER]]V(JE RIGHT.
MU\IDELL BT AL. v, LANE,

The recognmou of the right of amendment ina contestant as a;gamst the right of.a,
third party to proceed against the entry under attack, is a matter that the con-
testee is notb entitled to call in question, where he has due oppmtumty to’ pre-"
pare for trial.

. The queskion of preference right nnder a contest must be determined when the

alleged privilege is duly asserted.

Secretary Smith to the Commissioner of the General Land Office, Janucw Y-
18, 1896. (J. McP.)

The land involved herein is embraced in timber culture entry No.
3125, made by Charles L. Lane, August 14, 1895, and includes the’
NE. % of Sec. 20, T. 5 N., R. 31 W., McCook land district, Nebraska.

February 6, 1892, Robert L. Mundell filed an affidavit of éontest, :
alleging thent— ' ‘ _

Charles Lane has failed to break or cause to be broken five acres between Aunust
14 1886, and August 14, 1887, and the said Charles L. Lane has failed to cultivate 01‘
cause to be cultivated, or failed to plant trees, seeds, or euttings, or caused the same’
to be done, at any time since making entry on the aforesaid tract.

Mundell’s contest was held subject to that of J ohn H. Bishop agamst
the same entry that was then pending before the land department. .

September 23, 1892, Samuel Leydel filed an affidavit of contest‘
ag&mst Lane’s enmy, aﬂlegmg,

That on August 14, 1890, said tract did not contain more than 200 living trees, thafﬁ‘
since August 14, 1890 no part of said tract had been planted to trees, seeds or eut-"
tings; that no part of said tract has been cultivated since August 14, 1890.

Leydel’s contest was held subject to the prior contests of BlShOp and
Mundell. ’

November 12, 1892, this Department afirmed your decision «H?” of
October 12, 1891, dismissing Bishop’s contest. The local officers hav-
ing been advised of said departinental decision, by your office issued,
on December 8, 1892, notice of hearing on Mundell’s contest, setting
the hearing for February 28, 1893. The causé was continued to April
12,1893, at which time all the parties hereto appeared. The defendant,
Lane, filed a motion to dismiss Mundell’s contest on the ground that
all the questions raised by said contest had been fully adjudicated in
the departmental deOISIOIl of October 12, 1892, dlsposmg of the Blshop
contest.
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- The loecal officers sustained defendant’s motion to dismiss, and stated
that Mundell would be allowed toamend his contest affidavit; thereupon:
Mundell amended his affidavit so as to ch&rge that the sald Gharles
Lane . v ;

Has failed during the fimber culture years ending August 14, 1891, and August 14,
1892, and to date (to) replant to trees or cuttings any portion of the said tract or
cultu ate the same, there not being a ‘stand: of trees thereon before said first men< -
tloned year. '

Leydel the second contestant, then asked that he be allowed to pro-
ceed with his charges, and that ‘VIundell’s amended affidavit of contest
be held subject to the contest filed by him (Leydel). The local officers
denied Leydel’s motion, to which action he saved his exceptions.
Mundell and Lane then entered into an agreement continuing the case
until May 16, 1893. May 29, 1893, the local officers decided that Mun-
dell had estabhshed the ohal ges contamed in his amended affidavit,
and recommended that Lane’s entry be canceled.

From the decision of the local office both Lane and Leydel appe‘aled- :
to your office. By letter «H” of December 30, 1893, you remanded the
case to allow Lane to introduce testimony, if he so desired, it not
appearing that the local office had rendered a decision on the demurrer
filed by Lane. In your said decision you held that the testlmony 111‘510-
duced by Mundell made out a prima facie case.

The loeal -officers set the second hearing for February 20, 1894, at
which time Leydel appeared and asked that bhe be substl‘outed as con-
testant in place of Mundell. He offered to refund the money paid by
Mundell and made a tender of the amount shown by the records to
have been paid by Mundell. His motion was denied. The case was
then continned to April 4,1894, at which time Lane moved that Mun-
dells contest be dismissed, for the reason that the hearing should have
been in the first place ordered on Leydel’s contest. This motion was
also overruled, and Muundell offered further testimony showing that the
defendant had made no attempt to comply with the timber culture law
since May 16, 1893, the time of the former hearing. Lane again -
~ refused to submlt tebtnnony
- April 9, 1894, the local officers rendered their decision, recommend—
ing that Lane’s entry be canceled. Lane appealed to your office, and
by letter “H” of July 20, 1894, you affirmed the decision of the local
office and held Lane’s enitry for cancellation.

As to the controversy between Leydel and Mundell, you say——“’l‘he
question of preference right of entry between Mundell and Leydel is
not in issue.”

From your said decision both Lane and Leydel have appea,led to thls
Department. '

The former claims that the procedure allowing Mundell to estabhsh
the charges contained in the amended affidavit was irregular and void,
-and that the testimony does not support a judgment of cancellation.



24 DECISIONS RELATING TO THE PUBLIC LANDS.

" The latber stated that Mundell should not have been allowed to pro-
ceed on his amended charges in the face of the fact that such charges
had beenincorporated in his, Leydel’s contest filed prior to such amend-
ment, and he asks that the Department designate the party euntitled to
a. preference right. »

" In so far as the rights of Lane are concerned, I do not-see that it is
material whether or not the local officers erred in permitting Mundell
to amend his affidavit of contest, in the presence of Leydel’s prior con-
test. One whose entry is attacked, for a failure to comply with the
law, has no right to choose his adversary, or say who is entitled to pro-
ceed agaiust him. As to who is entitled to prosecute the suit, is a
matter between the parties claiming such a privilege. The entryman
was allowed an opportunity to prepare for the trial, as the case was
continued by agreement, of which he was a party, for more than thirty
days after Mundell’s amended affidavit was filed before the testimony
was taken in the case. Moreover, it does not appear that Lane objected
to the allowance of Mundell’s amendment at the time it was filed, nor
on his first appeal to your office, but relied on the insufficiency of the
evidence adduced by Mundell.

- The testimony introduced by Mundell clearly shows that Lane had
not complied with the timber culture law, and amply supports a judg-
ment of cancellation.
~ Your judgment holding said entry for eancellation is affirmed.

- As the question of preference right is one which must be determined
on an attempt to exercise the privilege, it would be improper for this.
Department at this time to express any opinion as to the party entitled
thereto in this case. '

* PRACTICE—NOTICE OF DECISION—ACCEPTANCE OF SERVICE.
YEOMAN v. DE RoCHE.

An aceeptance of service of notice of a decision and of the ‘‘further right of appeal,”

. signed by an attorney of record, is econclusive as to the service of such notice,

and a waiver of the right of such attorney, or his client to receive a copy of the
decision in question. .

Secretfwy Smith to the Commisstoner of the General Land Office, January
' 18, 1896. (J. 1)

This case involves the NE. 1 of section 9, T. 24 N., R. 2 W., Indian
meridian, Perry land distriet, Oklahoma.
© On September 3, 1895, this Department on motion of J. W. Yeoman
dismissed George F. De Roche’s appeal from your office decision of
March 30, 1895, because said appeal was filed sixty-one days after
service of notice of said decision. On October 8, 1893, De Roche filed
an “application for writ of certiorari,” alleging that “on the 3d day of
June, 1895, service of notice of said. decision was accepted by I. P.
. Hudson, attorney of record for the defendant, but no eopy of the Com-
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missioner’s decision was served either on the defendant or liis attorney.”
The affidavits of De Roche and Mr. Hudson are filed in support of this
statement; but neither of them pretends that a copy of the decision
was asked for.

Your office entertained De Roche’s appeal, and-transmitted with it
the original record of all the proceedings in the case. That record,
which is now before me, shows that on April 3, 1895, Mr, J, L. Calvert,
attorney for Yeoman, and Mr. L. P. Hudson, attorney for De Roche,
met in the local land office at Perry, and your office decision was shown
them. They doubtless read it together; for thew and there they both
signed an acceptance of service of notice in the following words:

UNITED STATES LAND OFFICE,
Perry, O. T., April 8, 1895.

We hereby accept service of Commissioner’s letter ¢ H” ¢ W, M, C " of March 30,
- 1895, and of our further right of appeal within the usual time from this date as pre-

scribed by law, .
J. L. CALVERT,

Attorney for Yeoman.
L. P. HUDSOX,.
" Attorney for De Roche.

No other words could have more explicitly waived Mr. E[udson’s
right to receive a copy of said letter.

Moreover on June 3, 1895, sixty-one days after the date from which
the usual time for the exercise of the right of appeal was to be calcu-
lated, My, Calvert attended at the local land office.. He had not been
served with either an appeal or a specification of errors. He then and
there met Mr. Hudson, who then filed his appeal. Mr. Calvert- filed a
motion in writing to dismiss or rejeet said appeal, because ¢ more than
sixty days have expired since date of service as shown by the record.”
And Mr. Hudson then and there at the foot of said motion, accepted
service thereof. Tven then Mr. Hudsou did not complain that he had
" not been properly served with a copy of your office decision. The

appeal with its eleven specifications of error, carefully prepared, shows
that the writer had access to the original letter.

The Rules ot Practice (17 and 66) do not pxescmbe the form of notice
of a decision subject to appeal. But this Department has made several
rulings on the subject. See 5 L.D,, 233, 8 L. D., 192, 12 L. D., 74, 16
L. D., 187, 18 L. D,, 192, 19 L. D., 461, and 20 L. D., 89.

I see no reason why Messrs. Calvert and Hudson for thewselves and
for their clients, should not have accepted service of your office let-
ter,—as they did.

' The application for certiorari was evidently filed in ignorance of the
fact that the whole record of the proceedings had already been trans-
mitted to this Department. 1 have therefore considered the applica-
tion and the affidavits filed therewith as a motion for review, conceding
the facts stated to be true. For the reasons above stated De Roche’s
motion is hereby denied.
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PRACTICE—DISMISSATL OF CONTEST—WITHDPRAWAL OF DISMISSAT..
VANDIKE . BENJAMIN.

A contestant who, on the day of hearing, files a dismissal of the c{mtest together
with a new affidavit of* contest, with a view to ploceedmos thereon, may prop-
erly be permitted, prior to further action in the premises, to withdraw the said
dismissal, and submit evidence under the original charge, Where good faithon the
part of said party is manifest. :

Secretary Smith to the Commissioner of t]ze General Land Office, Janmwy
18, 18J6 o (b J Gr),

On September 16, 1891 Alvin M. BenJaJmm made homestead entry
for the SE. } of Sec. ‘?9, T. 1 N, R. 31 W., McCook land district,
Nebraska. o ‘

- On October 2, 1893, John W. Vandike filed affidavit of contest
against said entry, alleging abandonment. :

Notice issued, aud hearing was had December 4, 1893, both parties
being present. with their counsel and witnesses.

~Upon the testimony submitted the local officers decided in favor of
the contestant, and recommended cancellation of the entry. An appeal
was duly taken to your office, and by letter of July 20, 1894, you
affirmed the action of the local office.
- A further appeal brings the case to this Department, and the follow-
ing errors are assigned: ;

1. At the time of the trial of the purported contest case before the register and
receiver, there was no contest pending, the contestant having dismissed his contest
on the day of hearing, and the register and receiver had no jurisdiction to hear said
vcontest after the same was dismissed.

, The court erred in finding that the contestee, Alvin M. Benjamin, had failed to

comply with the latv as to settlement and cultivation, and that he had fmled to estab-
lish his residence upon the land.

From ah examination of the record it is evident that Benjamin never
established residence on this land in compliance with the law; conse-
quently, though hardslnp may be inflicted thereby, his entry w111 have
to be cancelled. ‘ i} o ,

The remaining question, therefore, necessary to be determined by this
Department, is whether or not certain proceedings had at the local
office prior to taking testimony were irregular or erroneous. In order
to fully set forth the facts in the case it will be necessary to embody
herein the statement of the opening proceedings as prepared by the
local office. The record is as follows:

A% the time set for the hearing, the parties appeared in person and by their atbor-
neys,—Rittenhouse and Boyle, for the contestant, and A. D. Glbbs for the contestee,
and the hearing was begun,

William Chestnut and J. W. Harker were sworn as W1tnesses in behalf of the con-
testant. Thereupon the attorney for the contestant asked for a few minutes time,

and at 11.80 A. M. filed new affidavit of contest and dismissed this case. -Also asked
for notice upon the new contest.
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The contestee objects to the hlmg of a new affidavit 6f contest and asks that the
contestant be Tequired to proceed upon the orlgma.l affidavit, or tha,t the second~
complaint he dismissed: : . L ;

Adjourned to 1 P. M. . _ .

1P, M., attorneys for both parties appeared. j '

Here the contestee made the following motion:

The conteéstéd moves the court for Judgment upon the original’ eomplmnt filed in
this action’

Wherenpon the contestant withdraws his dismissal and subinits his witnesses for
exmmma,twn, and waives motice on the contest just, filed until the termination of]
this case.

The contestee objects to the w1thdra,wal of sald dismissal and asks that the court'
tule upon his motion for judgment. By the register: The contestant having with-
drawn his dismissal and offered to proceed upon his original complaint, the motion:
for judgment upon the complamt is overrnled, and the contestant will proceed with:.
his testimony. . :

. To which the contestant excepts

William Chestnnt being-called as a Tritness for the- contestant, and hawmo been
duly sworn in the case testifies as follows: Co -

State your name, age and occupat]on

William Chestnut, 40 years old, farmer.

2, Have you known .the SE. 1 of 29,1, 31, being the homestea(l entry of Alvin M
Benjamin, since Sept. 16,1891 2

The contestee objects to the introduetion of ‘any evtdeuce under the complamt
filed in this zwmon for the reason that the contestant had abfmdoned (md thsrm%ed_
the same. : S :

Overruled. Excepled to by contestee.

In addition to this record the register prepfued the followmg sta,te- :
ment, in response to motion -ef- cm;torney for - contebtee, sugg (,stlntr_a.
dimunition of the record : : B

The register 1nscrted in the record all he thonght ‘indicated the formal procedure_
. taken. As to the conversation and statements made, for the information of the Com-
missioner, if Tequired, he states the following as his recollection:—he having taken
the testimony. . He has no definite recollection of the conversation before adjourn-
ment. The record shows that all was formally done then. 1t was just noon, and
the register being somewhat undecided as to pruper procedurs, simply said we will
adjourn until 1 P. M. At 1 P. M. attorneys for both paities were present, and the
attorney for contestee at once entered the mution following the weids noting:
the adjonrnment. The register examined some anthorities and read one in presence
of the attorneys. . Both-attorneys-and:-register engaged in consideérable conversation
as to whether any judgment could be entered, or whether the ease stood dismissed
on the dismissal éntered by the contestant. The attorneys for contestee elaimed:
they were eniitled to judgment; the attorney for contestant claimed the office has
no jurisdiction to render judgment—there having been no testimony submitted, and
that the only judgment that could be rendered, if any, was one of dismissal.  The
register remarked that the contestant was elther in court or out. If in, Judgment
could properly be rendered; but if on$, how eould he be bound by a judgméent?
Just then, the register ,Walked into r{he main office to consult with the receiver,
remarking that if any detion was taken, it ought to be the joint action of the regis-
ter and receiver. Just as the register had begun to converse with the receiver, the
attorney for the contestant called the attention of the officers, and said he would
withdraw the dismissal and go ahead with the original case. This was accepted by,
the office—the former question was not further considered, and the case proceeded
as shown by the record—over the objection there stated.
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. In support of their contention that it was error to allow the contest-
ant to withdraw his dismissal of contest, counsel for claimant rely upon
the case of Delaney v. Bowers, (1 L. D., 163), wherein it is said—

V\’here a-contest-has heen revularly initiated and the contestant withdraws at or
before the day fixed for trial, he will be regarded as in defaunlt, and the case will
proceed and e decided accordingly., The same party will not be, permitted to
renew the contest on the same ground. . )

The contest affidavit filed by plaintiff on the day of trial, December 4,
contained the charge of abandonment, and was couched in language
similar to that of October 2. Blank notices were prepared in line with
the affidavit, but were not dated nor signed.

- The case above referred to is not applicable to the one under consid-
eration. - The decision in that case grew out of great abuses that were
being practiced in the local offices. Parties for speculative purposes
would “initiate contests, withdraw before the day of trial, then renew
the contests, and so harass contestees and involve them in continued
expenses.” The decision in that case does not, and evidently was not
intended to apply to the contestants who were apparently acting in
good faith. This view is fully sustained in a subsequent decision,
wherein it was said,

- I do not, however, concur in that parﬁ of this decision which says, “when a contest
has Deen regularly instituted, and the contestant withdraws at or before the day
tixed for trial, he will be regarded as in default, and the case will proceed, and be
decided accordingly,” as applied to a case like that of O’Kane, where there appears
to be an entire absence of bad faith. (0’Kane v. Woody, 2 L. D., 64).

- A motion for withdrawal of contest, whether verbal or written, at or before the
day of trial is ouly an interlocutory proceeding, and will be decided on the day of
frial. (See instruetions 2 L., D., 218).

Hence, until the case had “proceeded and been decided,” and judg-
ment on the original complaint had been rendered, it 1emalned within
the Junsdlc‘mon of the court. Before this had been done, and while
the local officers.weré debating what course to pursue, the contestant
withdrew his dismissal, and thus relieved them from rendering a deci-
sion on Benjamin’s motion. There is no question that if the case had
“proceeded and been decided” Vandike would have beer in default, for
he would not have been “permitted to renew the contest on the same
ground.” By withdrawing the dismissal of his contest the case was
left in its original status, to be tried on its merits. Counsel for defend-
ant dintroduced his own witnesses and cross-examined those of the
plaintiff,

. The fact that the contestant filed a request for the dismissal of contest will not

defeat his preference right of entry thereunder, where he subsequently, in good faith,
prosecutes the same to a snceesstul termination. Moore . Liyon, (12 L. D., 265).

It is not claimed that Vandike’s contest is speculative, or that it was
brought for any other purpose than to secure the cancellation of the
entry and procure the preference right thereto. No adverse claim
could intervene pending the disposition of Vandike’s original affidavit,
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and by allowing the case to proceed, Benjamin was not denied any

right nor opportunity to establish his claim.

" Your office decision is therefore affirmed.

PRE-EMPTION—FINAL PROOF~PAYMENT—ADVERSE CLAIM.
~ GROTHJAN 0. JOHNSON (ON REVIEW).

A contest between two claimants having been decided, and the right of one of the
parties to perfeet his pre emption claim, by the payment of the purchase price
within a specificd period, having been recognized, his failure to make suel pay-
ment within said time will not snbject his claim to an intervening adverse right,

where the delay is satisfactorily explained, and it appears that he tendered
payment with his original submission of final proof.

Secretary Smith to the Commissioner of the General Land Office, January
18, 1896. (P. J. C)

I have before me a motion for review of departmental decision of
October 31, 1895 (unreported), filed by counsel for Louise C. Grothjan.

By said decision it was determined that the charges in the affidavit
filed by Grothjan against the pre-emption cash entry of Joseph L.
Johnson of the SW. £ of Sec. 1, Tp. 9 N., R. 5 W., Boise City, Idaho,
‘land district, were insufficient to warrant the ordering of a hearing,
and affirmed your office decision declining to order the same.

The motion for review does not present any question that was not
considered in the former decision. Counsel, however, suggests that the
departmental judgment is contrary to the doctrine announced in Crane
». Stone (10 L. D., 216). To show the distinction between that case

~and the one at bar, it is necessary to state herein the facts as they
appear in the record before me.

By departmental decision of March 31, 1892, your office decision
rejecting Grothjan’s final proof and accepting that of Johnson was

.affirmed. A motion for review was overruled (15 L. D., 195), and a writ-
of eertiorari denied February 21, 1893 (16 L. D., 180).
. With the promulgation of the last decision the local officers ¢ were
directed to issue final papers to Johnson, ‘upon payment of the required
purchase money within sixty days from notice.’” The sixty days within
which he was required to make the payment expired January 29, 1894,
"On the next day Grothjan filed an application to make homestead entry
of the tract, which was rejected because of Johnson’s pre-emption
claim on which final proof had been made and allowed. She also filed
an affidavit of contest, alleging his failure to make the payment as
required by the order, and some other allegations not material to this
discussion. Notice was not issued, but the case was forwarded to your
oftice. On February 3, 1894, Johnson tendered the purchase money,
but it was rejected, for the reasons that it was not tendered within
- sixty days as ordered; that the papers had been forwarded to your
‘office; and because of the intervening contest.
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Your office, by letter of June 23,1894, declined to order a hearing on
the grounds alleged, and the Department affirmed the judgment, hold-
ing that his failure to make payment within the time limited was a
question between the entryman and the government, and that the
explanation of his fajlure-was satisfactory to the government.

As stated before, this matter wus considered in all its phases when
the case was originally decided, but the question was not elaborated
in the opinion as much as it might have been. The Department was
-not unmindful of the provisions of section 2264 of the Revised Stat-
‘utes, which, after fixing the time within which & pre-emption claimant
shall file his declaratory statement, and shall make final proof and
‘payment, further provides that:

If he fails to file such written statement, or‘ to make such affidavit, proof and pay-
~ment, within the several periods named, the tract of land so sett]ed and improved
ﬂhall be subject to the entry of any other purchaser.

But it appears from affidavits in the record that at the time Johnson
made his final proof originally, he tendered chyment for the land, which
‘was refused because of the pending protest. It is considered that this
tender was sufficient in itself to protect his right, if renewed within a
‘reasonable time after final decision, regardless of any order made by
your office, and it was determined that the time within which the second
tender was made was not unreasonable,
This position is supported by the United States Supreme Court in
Lytle ». The State of Arkansas (9 How., 314), In that case Cloyes
made final proof and tendered payment, which was refused. The court
said:
1t is & well-established prihciple, that where an individual in the prosecution ofa
right does every thing which the law requires him to do, and he fails to.atitain his
right by the misconduet or negleet of a public officer, the law will protect him. In
_this case, the pre-emptive right of Cloyes. having been proved, and an offer to pay
the money for the land elaimed by him, under the act of 1830, nothing more could be
‘done by him, and nothing more could be required of him under that act. And sub-
sequently, when he paid the money to the receiver, under subsequent acts, the sur-
.veys being returned, he could donothing more than offer to enter the fractions, which
-the register would not permit him to do. This claim of pre-emption stands before
us in a light not less favorable than it would have stood if Cloyes or his representa-
tives had heen permitted by the land officers to do Wh&t is this respect, was otfered
<t0 be done.

The rejection by the loeal officers of Johnson’s tender was erroneous.
It could not be claimed with any degree of candor that, if his tender
‘had been accepted, as it should have been, any adverse right could have
intervened to defeat his right to the land, and having complied with
“the requirements of the law he is Vlrtually in the same posﬂnon as
‘though his money had been accepted.

) The case of Crane v. Stone is not identical with the one at bar. In
‘that case Stone made pre-emption declaratory statement May 23, 1883,
"and Crane made homestead entry December 2,1885. On June 5 1886
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more thau thirty-seven months aftel ﬁhug his declaratory btatement
Stone made application to make final proof. Crane contested, on. the
* ground that he had not made his final proof within- the statutory
period—thirty-three months. The Department decided that Stone’s
failore to make proof and payment within the time limited by statute
subjected his claim to the intervening adverse right of Crane. One of
the excuses of Stone for not making his proof earlier was that he did
not bave the money to pay for the land. The Department held that
this eould not be interposed in the face of an adverse claim, but it
might have some weight if it were sunp]y a question between the entry- ‘
‘man and the government. -

 The motion is therefore overruled.

OXLAIOMA TOWN LOT—CONFLI_CTING RIGHTS.

GILES 9. JACKARD.

The right of a town lot claimant, whose failure to maintain actual pessession and
‘ occupaney is due to armed violence, will not be defeated by the intervening occu-
pancy of an adverse claimant who acquires title with notice of the defect

‘therein,
Secretary Smith to the Commiissioner of the General Land Office, January
18, 1896. - (O, T W)

On Febmary 1, 1894, Joseph A. Giles and Wenzel Jackard each filed
apphcatwn before the townsite board, No. 14, for a deed to lots 9 and
10, block 20, Newkirk, Oklahoma.

On August 29, 1894, a hearing was had before said board to deter-
mine the relative rights of these parties, and on September 17, 1894,
‘said board decided the contest and awarded deed to Jackard. :

From this decision Giles appealed, and on July 18, 1895, your office
‘reversed the decision of the board -and awarded a deed for the lots to
tGiles. From this decision Jackard appeals, and I have the same now

. before me.

. Both parties appear to be gualified lot occupants The townsite
- entry embracing the lots was made January 20, 1894, and at that time
Jackard was in possession of the lots, had them enclosed and improve-
ments upon them and is prime facie entitled to a deed for them by
virtue of his occupancy at the date of the entry. He does not claim to
-have been the first oceupant, but obtained possession of the lots, from
one W..G. Pardoe, who sold them to him and made ]nm a quit-claim
:deed to them. :
“Giles claims to have purchased lot 9 on Septembe1 18 1893, from one
. Verbrick, who was its first occupant after the opening, Who tumed the
possession over to him, and lot 10 he claims by virtue of first occupaney
-and improvements. He seems to have held and occupied the lots, from
-~ September 18, 1893, to about October 1, 1893, without any interruption
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or adverse claim, and was proceeding with' improvements upon them '
when some parties by the name of Trester, first took possession of an
adjacent lot and then proceeded forcibly to eject him from these lots,
and to prevent any further acts of improvement,

The Tresters sold the lots to Pardoe and Pardoe to Jackard. The
evidence of threats and armed violence upon the part of the Tresters
directed against Giles, seems very clear.- It is apparent that Giles could
neither remain on the lots or make improvements npon them without a
fight. It was held in the case of Smith et al. ». Coplin (20 L. D., 264)
that the right of a town lot claimant is not defeated by his failure to
maintain actual possession and occupancy, where such failure is due to
threats of force and armed violence, ) ,

The real question in this case seems to be whether or not Jackard can
be said to be an innocent purchaser without notice of the character of
this title and therefore entitled to a deed by virtue of his oceupancy
and improvements. ' :

Your office found, as matter of fact, that he had actual notice of the
defect in the title under which he claims and the testimony though
somewhat conflicting seems to support that conclusion. The fact that
Pardoe only executed a quitclaim deed was sufficient to put Jackard
~ upon inguiry as to the validity of his title.

Your office decision is accordingly approved.

RAITLROAD LANDE—-SECTION 5, ACT OF MARCH 3, 1887.
SKINVIK v, LONGSTREET BT AL,

The right of one who purchases land from a railroad company prior to the passage of
the act of March 3, 1887, tio perfect title under section 5 of said act, is superior to
the settlement right of another acquired after the passage of said act. B

Secretary Smith to the Commissioner of the General Land Office, January
18, 1896. (A. E.)

This is an appeal from your office decision of May 14, 1895, rendered
in the above entitled cause after instructions contained in departmental
decreg, dated December 10, 1894. The land involved in the NW. £ o'f
Sec. 25, Tp. 48 N., R. 14 W, Ashland, Wisconsin.

The deelslon of December 10, 1894, after holding that the land was
excepted from the grant tothe bhlcago, St. Paul, Minneapolis and Omaha
Railroad by the grant of 1856, returned therecord for a decision of your
_.office on the questions raised by the application of one Bardon to pur-
chase under the 5th section of the act of 1887 (24 Stat., 556,) the land
claimed by Skinvik and Longstreet.

It is from your office decision on these questlons that the appeal is
now taken.

The record shows that on March 10, 1892, Allen M. Longstreet applied
to make homestead entry of the land, while on March 23; 1892, Olaf
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" Skinvik made similar application. Both applications were rejected
because the land was included in that certified to the State of Wiscon-
sin for the benefit of the Chicago, St. Paul, Minneapolis and Omaha
Railroad Company, under the grant of June 3, 1856. Longstreet and
- Skinvik both appealed.

On April 21, 1893, James Bardon filed an application to purchase the
land under the 5th section of the act of March 3, 1887. After due
publication and notice upon the homestead applicants, Longstreet and
Skinvik, Bardon made proof on June 13, 1893, all parties beitg present.

Bardon showed that he had purchased the land from the railroad
company on September-1, 1886, for & valuable consideration, and that
he was a citizen of the United States. Skinvik testified that he made
his settlement on the land in February, 1892,

In your office decision of May 14, 1895, it was held that the home-
stead applications of Longstreet and Skinvik should be rejected, and
Bardon allowed to purchase the land.

The land in controversy was excepted from the grant by a pre emp-
tion filing on record, but being within the primary limits, it was certi-
fied to the State as earned. As theland was not among that advertised
to be opened, Bardon can not be held to the ninety days limit within
which to assert his claim. Having proved his purchase and that he is
a citizen, and Skinvik admitting that he (Skinvik) did not settle until
February, 1892, Bardon comes clearly within the 5th seetion of the act
of 1887 (24 Stat., 556), and Skinvik, by reason of the date of his settle-
went, is not entitled to its provisions.

Your office decision is therefore affirmed.

BRUCKER ». BUSCHMAN.

Motion for rehearing granted by Secretary Smith, January 20, 1896,
See 20 L. D,, 557, and 21 L. D., 114.

WISCONSIN RAILBOAD GRANTS—CONFLICTING LIMITS.
PARISH MANUFACTURING CoO. v. PRINCE.

The decisions of the Department holding that lands within the fifteen mile;indem-
nity limits of the grant made June 3, 1856, to aid in the construction of the
Bayfield branch of the Chicago, St. Paul, Minneapolis and Omaha railroad, and
also within the ten mile granted limits of the Wisconsin Central, under the act
of May 5, 1864, are excepted from the operation of the latter grant by reason
of the withdrawal for the benefit of the former, are reversed by the ruling of
the United States Supreme Court in the case of the Wisconsin Central v. For-
sythe (159 U. 8., 46), and lands in such status must now be held to have passed
under the Iatter grant, if free from other claims or rights.

Secretary Smith to the Commissioner of the General Land Office, Jcmuary

' 20, 1896. : (F. W.C.)

I have considered the appeal by the Palish Manufacturing company

from your office decision of August 11, 1894, rejecting its apphcatlon to
- 10332—voL 22—3
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purchase, under the fifth section of the act of March 3, 1887 (24 Stat.,
556), the NW. 1 of the SE. {, Sec. 35, T. 48 N., R. 4 W., Ashland land
district, V\’bconxm

It appears from the recitation oon’mmed in your office decision that
this land is within the fifteen mile indemnity limits of the grant made
by the act of June 3, 1856, to aid in the construction of the Bayfield
branch of the Chicago, St. Paul, Minneapolis and Omaha Railroad, but
it is also within the ten wile primary limits of the grant made by the
act of May 5, 1864, to aid in the construction of the Wisconsin Central
railroad.

Following the prior decisions of this Department it was held that
this tract was excepted from the grant to the Wisconsin Central Rail-
road company by virtue of the reservation created under the act of June
3, 1856, and not being needed in- satisfaction of the last mentioned
grant, it was restored to the public domain.

The Parish Manufacturing Company appears to claim through John
H. Knight, who purchased this land of the Wisconsin Central Railroad
Company, and its application to purchase under the act of 1887 was
filed February 3, 1891. Due notice was given of the company’s inten-
tion to submit final proof on March 17, 1891, on which date John R.
Prince appeared and protested against the allowance of the application.

On the testimony submitted, the local officers rejected the application
to purchase because the tract applied for was embraced in the prior
application to purchase filed by John H. Knight.

November 23, 1891, the protestant, John R. Prinee, applied to enter
this tract, with adjoining land, under the homestead laws, which appli-
cation was rejected and Prince appealed; but it appears that during
the pendency of the proceedings arising upon the application to pur-
chase now under consideration, to wit, on March 18, 1893, Prince was
permitted to make homestead ently of this land.

By the decision of the supreme courf in the case ‘of Wisconsin (/611
tral . Forsyth (159 U. 8., 46), the previous construction of this Depart-
ment as to the effect of the reservation under the act of 1856, upon
the grant made by the act of 1864 for the Wisconsin Central Railroad,
was reversed, and following the interpretation-of the acts of 1856 and
1864, as made in said decision, it must be held that the land in ques-
tion was a part of that grant to aid in the construction of the Wiscon-
sin Central Railroad.

I further learn upon inquiry at your ofﬁce, that this traect is opposﬂze
constructed road, so that as far as the record now before me shows,
the land in question appears to have passed to the Wisconsin -Central
Railroad Company, and if this be so, the purchasers from said com-
pany are duly protected under their pur. chase and no right of purchase
under the act of 1887 exists.

‘There may be other grounds, however, for holding this land to have
been excepted from the Wisconsin Central grant, and the case is there-
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fore remanded to your office that the rights of the Wisconsin Central
" Railroad company may be admdmated 11nder the decision of the court
~above referred to.

TEES—ALLOTMENT OF INDIAN LANDS.
SANBURN AND RUSSELL.

The fees allowable to local officers on Indian allotments, under section 4, act of
February 8, 1887, are in the form of a commission, and determined in amount by
the price and area of the land, and it therefore follows that such fees can not be
fixed and allowed until after survey of the allotted tracts; but it is not essential to
the allowance of such fees that the allotments should have been finally approved.

Secretary Smith to the Commissioner of the General Land Office, January
: 22, 1896. :

I acknowledge the receipt of your communication of November 11,
.1895, and accompanying copy of letter from Archibald Young, Esq.,
attomey for J. R. Sanburn, late receiver and J. I. Russell, late rewlster,
at the Coeur d’Alene land office, Idaho.

In response thereto I transmit herewith for your guidance an opinion
of the Honorable Assistant Attorney General for this Department to
whom the matter was referred, dated 13th ultimo which bears my
approval. -

OPINION.

Assistant Attorney General Hall to the Secretary of the Interior, December
13, 1895. _ (S.V.P)

By the reference of the Honorable Acting Secretary of December 3,
. 1895, T have before me an application on behalf of J. R. Sanburn, late
receiver, and J. . Russell, late register, at Coeur d’Alene, Idaho, for
“commissions on certain Indian allotments made during their respective
terms of office on the validity of which you desire my opinion.
The questions on which an opinion is requested are formulated by
_the Commissioner of the Geeneral Land Office, before whom said apph-
cation came for action, as follows:

1. Can any commissions be lawfully and properly allowed to registers and receivers
on the cash price, or estimated cash pnce, of lands embraced in Indian allotments
before they have been surveyed ¢

2. Can this office properly conclude that lands which satisfactorily appear ﬁo be
within the forty mile limit of the Northern Pacific Railroad grant (and therefore to

: be double minimum lands), but which have not yet been surveyed, or the surveys of
which have not yet been approved, are actually double minimum, and allow com-

“missions for Indian allotments located thereon as such?

" 3. Can commissions be allowed to reglsters and Teceivers on the cash price of lands
allotited to Indians, before the allofments have been approved?

4. In case a supplemental account is stated allowing the Iate register and receiver

_at Coeur @’Alene commissions ag of double minimum lands on the allotments referred
to, should such commissions be computed on the area allowed. on the original allot~
ment, or on the corrected area as approved to conform to legal subdivisions?
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The elaim made herein arises under the fourth section of the general
allotment act of February 8, 1887 (24 Stat., 388), which makes the fol-
lowing provmwns

That where any Indian not residing upon a reservation, or for whose tribe no
reservation has been provided by treaty, act of Congress, or executive order, shall
make settlement upon any surveyed or unsurveyed lands of the United States not
otherwise appropriated, he ‘or she shall be entitled, npon application to the local
land-office for the district in which the lands are loeated, to have the same allotted
to him or her, and to his or her children, in quantities and manuer as provided in

. this act for Indians residing upon reservations; and when such settlement is made
upon unsurveyed lands, the grant to such Indians shall be adjusted upon the survey
of the lands so as to conform thereto; and patents shall be issued to them for such
lands in the manner and with the restrictions as herein provided. And the fees to
» which the officers of such local land-office would have heen entitled had such lands
been entered under the general laws for the disposition of the public lands shall be
paid to them, from any moneys in the Treasury of the United States not otherwise
appropriated, upon a statement of an account in their behalf for such fees by the
Commissioner of the General Land Office, and a certification of such account to the
Secretary of the Treasury by the Seeretary of the Interior.

Section 4, act of February 28, 1891 (26 Stat., 794), amendatory of the
general aet; contains a similar provision with respect to fees.

It may be properly asked at the outset what are the “fees” of the
local officers when lands are ¢ entered under the general laws?” .

1. In the case of homestead entries the law provides for ¢ fees” and
“gommissions.” The ¢ fee” of ten dollars for an entry of ene hundred
and sixty acres goes to the government, and the commission of one

. per-cent, at one dollar and twenty-five cents per-acre, to each of the
local officers, both fee and commission payable, by the homesteader, at
date of application. On final entry, the homesteader pays a like
¢ commission,” but no “fee,” If the land is double minimum, the com-
mission is reckoned accordingly. (Sec. 2238, Revised Statutes.) Here
it will be observed the ¢commission” is the fee, and the only one,
received by the local officers for allowing the entry, the term ¢ com-
mission” being apparently used to distinguish between the fee paid
to the government and the one paid to the local officers.

2. In timber-culture entries the law fixes the fees of the local officers
at two dollars each, at first and final entry, irrespective of the area
entered, or the price of the land. A government fee of ten dollars for
an entry of one hundred and sixty acres is also paid by the entryman
when the original entry is allowed. - (Act of June 14, 1878, 20 Stat., 113.)

3. In pre-emption entries, and other entries initiated of record by
declaratory statement, a filing fee of one dollar each to the local
officers, to he paid by the settler, is provided for, and one per cent
commission on the purchase price is also paid to said officers by the
government. (Sec. 2238, Revised Statutes.) ,

4. In cash entries, one per cent commission on the purchase price is
.paid by the government to the local officers as the1r fee therein. (Sec.
- 2238, Revised Statutes.)
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In certain States (including Idaho), the local officers receive fifty per’
centum on the fees and commissions, payable by entryman under the
pre- emption and homestead law. '

It will be seen from the foregoing, that the “fees” of the local officers -
as derived from entries under the ¢ general” 1aws, at the date of the’

. allotment act, are of two kinds, one paid as an arbitrary fee, and the
other ag a commission, dependent upon area and price of land, and that
when the government pays the “fee,” it is always in the form of a
commission. ‘

It would therefore seem that the fee allowable for allotments must
also be in the same form, and determined in amount by the price and
area of theland,as the fee in this instance is payable by the government.

Having reached the conclusion that the fees allowable berein are in
the nature of a commission to be determined by the price and area of
the land, the first and second guestions must be answered in the nega-
tive. The official survey of the land is prerequisite to a determination
-of the actual area of an entry, as well as the price of* the Jand as fixed
with respect to railroad limits.

The third question should be answered in the affirmative. If the
lands have been surveyed, there is no reason why the settlement of the
account between the local officers and the government should be deferred
until the allotments: have been approved. The commissions allowable
in cases of entries nnder the general land laws are not,as I understand,
determined. by the final approval of such entries, but by the transactlon'
of the business in the local office.

The fourth question is, in effect, answered in the response to the ﬁrst
and second. As the commission can only be known after the lands
have been surveyed, it follows that the account should De stated in
accordance with the area of the entry when adjusted to the survey.

Approved: :

Hoxe SMITH,
Secretary.
INDIAN LANDS-APPRAISEMENT-LOSS OF IMPROVEMENTS.
ABrAM N, MITTOWER.

Where Indian lands and the improvements thereon have been separately appraised’
in accordance with the terms of the act of March 2, 1889, and the Indian has
accepbed such appraisement, and been removed from the land, as provided in
said act, there is no authority for the sale of said property for less than the’
whole amount of the appraisement, even though the improvements were sub-
sequently destroyed. '

Secretary Smith to the Oomqmsswner of the General Land Office, Januaiy-
: 22, 1896.

I acknowledge the receii?c of your letter of July 29, 1895, asking
instructions in the case of Abram Mittower, who applies to purchase
certain lands in the Bitter Root Valley, Montana, patented to certain
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members of the Flathead band of Indians, under the provisions of the
act.of March 2, 1889, (25 Stats. 871). :

In response thereto I transmit herewith an opinion dated November
20, 1895, from the Hon. Assistant Attorney General for this Depart-
ment who advises me that the act above referred to forbids the accept-
ance of the application or sale in any case at less than the appraised
value of both the land and the improvements but if the lands without
the improvements is not worth the appraised value of both and cannot
be sold at that figure, the matter should be reported to Congress with
appropriate recommendations.

In the opinion of the Assistant Attorney General I concur.

OPINION.

Assistant Attorney General Hall to the Secretary of the Interior, Novem-
ber 20, 1895. (B. E. W)

By your reference T have before me the letter of the Commissioner-
of the General Land Office of July 29, 1895, asking to be advised in
the matter of the application of Abram N, Mittower to purchase the
SW.1 NW. 1 and NW.18W. 1, Sec. 8§, T. 8 N., R. 20 W, under the
provisions of the act of Congress approved March 2, 1889, entitled “An
aet to provide for the sale of lands patented to certain members of
the Flathead band of Indians in Montana Territory, and for other
purposes.”- 25 Stats., 871. This act provides:

SEc. 1. That the Secretary of the Interior, with the consent of the Indians sev-
erally, to whom patents have been issued for lands assigned tothem in the Bitter
Root Valley, in Montana Territory, nnder the provisions of an act of Congress
approved June fifth, eighteen hundred and seventy-two, entitled ‘“An act to provide
for the removal of the Flathead and other Indians from the Bitter Root Valley, in
the Territory of Montana,” or the heirs at law of suchIndians, be, and he hereby is)
authorized to cause to be appraised and sold, in tracts not exceeding one hundred
and sixty acres, all the lands allotted and patented to said Indians; said lands shall
be appraised as if in a state of nature, but the enhanced value thereof, ry virfue of
the settlement and improvement of the surrounding country, shall be considered in
ascertaining their value: Provided, Thatthe improvements theveon shall be appraised
geparate and distinet from land. * * *

Sec. 2, . . . . Provided, That no portion of said lands shall be sold at less
than the appraised value thereof. ..

SEc. 3. Thatthe net proceeds derived from the sale of the lands herein anthorized
shall be placed in the Treasury to the credit of the Indians severally entitled thereto,
and the Secretary of the Interior is hereby authorized to pay the same in cash to
original allotters and patentees, or the heirs at law of such, or expend the same for
their benefit in such manner as he may deem for their best interest.

SEkc. 4. That when a purchaser shall have made full payment for a tract of land,
as herein provided, and for the improvements thereon, patent shall be issued as in
case of public lands under the homestead and preemption laws.

SEc. 6. That in the event of the sale of the lands herein authorized it shall be the
duty of the Secretary of the Interior to remove the Indians whose lands shall have
been sold, to the general reservation, known as the Jocko Reservation, in the Terri-
tory of Montana. i
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The Commissioner states that on the 13th of March, 1876, a patent-
was issued to a Flathead Indian named Peter Brown for the land
- described in this application. The report of the special agent appointed
to make the appraisements and procure the consent of the Indians
shows that Brown did not accept the patent, and that on or before the
29th of J anuary, 1890, he consented in writing to the appraisement and
sale of his land, and 1em0val therefrom, as provided in the said act of
Congress. T]llS report also shows that Brown’s improvements con-
sisted of a cabin, a root house, a stable, and two miles of fencing, the.
latter out of repair; that the appraisement was made on or before the
said 29th of January, 1890; that the land, exclusive of the improve-
‘ments, was appraised ab $11 per acre, agglegatmg $880, and the
improvements separately at $440. A copy of a telegraphic report made
by this special agent on the 19th of October, 1891, which the Indian
Division has furnished me for my information, shows that he had on or
before that date “ delivered the entire I‘Ia‘rhead band” at the agency
in Montana.

~ On the 5th of March, 1895, the applicant, Abram N. Mittower, filed
an application to purchase the land, and submitted proof that since
the appraisement the cabin and stable had been destroyed by fire, and
the root house and fence blown down and rotted so as to be of no value
whatever. He tenders the appraised value of the land, exclusive of the
improvements, and demands patent. - The Commissioner states that he
knows of no authority to exelude the value of the improvements, and
asks for advice. The Commissioner of Indian Affairs, to whom the mat-
ter bas been referred, holds, in a letter dated August 27, 1895, that the
improvements being destroyed, thé land may be sold for its appraised
value, exclusive of the value of the 1mprovement\, and reeommeuds
acceptance of the application. ,

The proviso in the second section of the act expressly forbids sale of
any portion of this land at less than its appraised value. Unquestion-
ably this means the appraised values of both the land and the improve-
ments. This is the more evident becanse it is not entirely a matter
between the applicant and the government. The Indian has rights in
the case which cannot be overlooked. He is conceded to be the owner
of the land, and the improvements were also his, as absolutely so as
the soil. He had made them, it is to be presumed, by his own Iabor,
or with his own money, and they were not only his in fact, but in law
they were a part of the land. By proeuring his acceptance of the
'appmisements, his cousent to the sale of the land, and by taking
possession of the premises and removing him therefrom prior to the
destruction of the improvements, the government became trustee to
sell the property for his benpefit, and responmb]e to him for its total
appraised value.

EVldent]y, the reason for appraising the land and the improvements
separately was to ascertain and fix the true value of both, considered
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as one property, and not to provide for their sale separately, or at less
than the appraised value of both. By the special agent’s appraisement
of both, and the Indian’s acceptance thereof, the price which he was to
receive for the whole property, and at which the government as trustee
was authorized to sell it, was determined and agreed on. The moment
the Indian accepted the appraisement, consented to the sale, and was
removed from the premises by the government, his right to compen-
sation ab the total appraised value when sale was made became fixed
and binding, and he canunot be m_adé to suffer any loss because of the
subsequent destruction of the improvements. But if the offer of the
applicant is accepted, how will the Secretary make good the $440
for the improvements? Obviously Congress would have to provide
the way. DBut if the land without the improvements is not worth the
appraised value of both, or eannot be sold at that figure, I would ad-
vise that the matter be reported to Congress, with appropriate recom-
mendations.

In my judgment the aet forbids the acceptance of the application,
or sale in any case at less than the appraised value of hoth the land
and the improvements.

Approved:

Hox® SMITH,
Secretary.
SIOUX HALF BREED SCRIP-DUPLICATE ISSUE.
SEYMOUR LABATEE.
The Department has authority to issue duplicate Sioux half breed scrip, in lieu of
serip lost or destroyed.

Secretary Smith to the Commissioner of Indian Affairs, J anuary 23, 1896. °

I acknowledge the receipt of your communication of November 18,
1895, relative to the application of Seymour Labathe for the issuance
of duplicate certificates of Sioux Half-Breed scrip, under the Act of
July 17,1854,

In response thereto, I transwit herewith for your guidance an opin-
ion of the Honorable Assistant Attorney General for this Department,
dated November 26, 1895, in which T concur, wherein I am advised that
the Department has authority to issue a duplicate or copy certificate
of serip for lost or destroyed scrip issued under said act, and should
do s0 in a proper case made.

OPINION.

Assistant Attorney General Hall to the Secretary of the Interior, Novem-
Der 26, 1895. _

I have, by your reference of the 21st instant, the application of Sey-
mour Labathe for the issuance to him of duplicate or-copy certificate
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of serip as a mixed blood Sioux Indian, and npon the question of the
authority of the DBepartment to issue sueh duplicate or copy you ask
for my opinion.

It appears from the papers submitted to me that Seymour Labathe
was a minor at the date of the act which authorized the issuance of
such certificate or scrip, and for some time thereafter. That scrip was
issued in his name, No. 340, letters A, B, C, D and E, aggregating four
hundred and eighty acres of land, and delivered to his father, Francis
Labathe. Letters A, B and D were located and satisfied apon lands.
aggregating two hundred and forty acres. :

The applicant supports his application by proof that the sulp Tepre-
sented by letters C and E never came info his hands; that the same
have never been transferred by him, and that no one hf\s located the
same for him. He makes appl].catlon for the issuance of duplicates or
copies-of letters C and E.

I have read carefully the communication of the Commissioner of
Indian Affairs touching this application. He bases his recommendation
adverse to applicant upon the action of the Department taken in 1873
in reference to issuing duplicate certificate for Sioux half breed scrip.

I have carefully examined the letter of the Commissioner of the Gen-
eral Land Office to the then Secretary of the Interior and the action of”
the Secretary thereon. I do not agree with the position taken by the
then Commissiouer of the General Land Office that there is a want of°
authority in the Department to issue duplicate or copy certificates of’
. serip on a proper vase made for such issuance. Such power is inherent

in the Department, and the exercise of it is necessary in 01der to fulfill
the obligation of the government to tliese Indians.

The avt of Congress approved July 17, 1854, provided that each Sioux
Indian of the mixed blood or half bleed should upon a relinquishment
of his interest iu the reservation receive four hundred and eighty acres.
of land, and authority was therein given to issue scrip to-each of said
Indians as authority for locating the quantlty of land guaranteed-to him
by the United States.

The Secretary of the Interior is charged with the execution of that
law, and with seeing to it that each Indian entitled to the provisions of
the act of July 17, 1854, supra, should receive the quantity of land
thus given to him in exchange for his interest in the reservation.

If the Secretary of the Interior is satisfied that any Indian has not
received the full amount of land to which he is entitied. it would be
his duty to take proper steps to enable such Indian to obtain the same.
If it be true that letters C and I have never been located, and that
they are lost or destroyed, it would seem that the Department is lack-
ing in the full performance of its duty when it refuses to issue dupli-
cate or copy serip, that this Indian may have the quantity of land

~guaranteed to him by Congress. The case would stand thus: The
United States government has the Indian’s relinquishment of his
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interest in the reservation. It promised to give him four hundred and
eighty acres of land for that interest, and it has enabled him to acquire.
two hundred and forty acres, but refuses to aid him in obtaining the
balance due him, simply because there cannot be found any act of
Longress -expressly dlrectmg that duphcate or copy scrip may be
issued.

. I do not believe that the Department should put itself in such atti-
tude toward this Indian, but that he should receive as speedily as
possible the full benefits of the act of Congress of July 17, 1854, supra.
There could not possibly be any injury to the government resulting
from this course. The act of Congress above cited expressly prohibits
the transfer of this serip, and if any person other than the applicant
should be in possession of this serip he could never use it for the pur-
pose of locating land, unless the location is made in the name of the
Indian, and the application for patent would be made in his name. If
the duplicate or copy scrip should be located and a patent issued
thereon, and the original should afterwards turn up in the hands of
some one who professes to locate it for the Indian, the second location
would be rejected and patent refused. The Departiment decided just
such a case in ex parte Bourke, 12 L. D., 105.

I therefore advise that the Department has authority to issue a
duplicate or copy certificate of serip for lost or destroyed serip issued
under said act, and should do so in a proper case made.

Approved:

Hoxge SmirH, Secretary.

SIOUX HALF BREED SCRIP-DUPLICATE ISSUE.
CrArL»8 D. MoUsso.

The act of July 17, 1834, authorized the issuance of serip to the Sionx half breeds
in payment for their interest in the reservation purchased by the government,
on due relinquishment of such interest, and where it appears that such secrip
was procured on a forged power of attorney, and relinquishment of like char-
acter, and was afterwards located and the entry carried to patent all without the
knowledge or consent of the rightful claimant, and that he has in fact received
no benefit therefrom, nor executed the requisite relinquishment, the right of
said half breed to receive new, or copy scrip should be recognized, and his
relinquishment secured.

The cancellation of the patent pmcured on the serip secured through the fraudu-
lent power of attorney and relinquishment is a matter that must be determined
as between the United. States and the person procuring sueh patent and those
holding thereunder.

Secretary Smith to the Commissioner of Indian A, Jairs, January 23, 1896.

‘The matter of the claim of Charles D. Mousso for the issue of certain
Sioux half-breed scrip has been resubmitted to the Assistant Attorney
General for this Department, and has been re-examined by him.
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‘When the matter was first under consideration it was concluded that
it was at least doubtful if this Department had authority to accept
Mousso’s relinquishment then tendered, and issne him scrip according
to his petition, and in view of this-doubt it was decided to deny the
petition. Tt was further held that the proper plan of procedure was to .
institute suit to set aside the patent which had been issued in his name,
and the papers in the case, with the opinion of the Assistant Attorney
General were submitted to the Department of Justice, with the request
that suit be instituted in the proper court to cancel said patent.

The matter was again snbmitted to this Department by the Honor-
able Atitorney General, together with certain letters of the United
States distriet attorney for Nevada, with a request for an expression
of the opinion of this Department as to whether the case should be
prosecuted. When these papers were submitted to the Assistant
- Attorney General for this Departnient he, upon a re-examination of
the whole matter, rendered an opinion still holding that the suit should
be prosecuted, but upon the other point as to the right of Mousso to
have scrip issued to him, he arrived at a different conclusion, holding
that this Department bas the authority to issue him new or copy serip,
and that it would be its duty to do so. I have approved this opinion
and transmit the same herewith. i

The petitior: of Mousso for scrip will be granted, and you will take
_ such steps as may be necessary in connection therewith, and in accord-
ance with the views expressed in said opinion.

The papers in the case have Dbeen returned to the Department of
Justice, to be used in connection with the suit to cancel the patent
heretofore issued.

OPINION.

Assistant Attorney General Hall to the Secretary of the Interior, Novem-
‘ ber 26, 1895.

- On June 30, 1893, I furnished you an opinion advising that suit be
instituted to cancel a patent which had been issued to Charles Musso,
a half-breed Sioux Indian. Acting upon this opinion, you requested
the Attorney-General to institute suit for that purpose.  After some
correspondence with the United States attorney for the district of
Nevada, the Honorable Attorney-General, on May 18, 1895, submitted
the letters of the district attorney to you, and requested an expression
of opinion by your office as to whether the case should be prosecuted. -
. On the 19th instant you submitted to me this correspondence, with
request ‘“for an opinion as to whether said case should be prosecuted.”
I have re-examined all the papers relating to the matter, and I
adhere to my former opinion, that the case should be prosecuted, for
it is very clear that one Chapman, claiming to act as attorney in fact
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for Musso without Musso’s anthority or consent, obtained possession
of the scrip issned in the name of Musso, and caused patent to be
issued accordingly.

Chapman claimed to act under a power of attorney, which he says
-was made to him by a person claiming to be Charles Musso, and
entitled - to Sioux half-breed scrip, but the papers before me show con-
clusively that Charles Musso never executed a power of attorney vo
Chapman, or anyone else, and that he never had possession or control
of the serip issued in his name. ‘

‘Whether such sales and transfers of the property have been made
since the issuance of patent that would defeat a recovery, I am unable
to determine. This can best be determined by the Attorney-General
on information that he may derive from the United States district
attorney, or, perhaps, can not be satisfactorily determined until a suit
is instituted and tried. Certain it'is that unless some such obstacle is
in the way, I can see no reason why a suit may not be successfully
prosecuted.

I have read very carefully the communication of the Houorable Com-
missioner of Indian Affairs upon this subject. He is of the opinion that
Musso has been guilty of such laches as would defeat a successful
prosecution of the case. I do not take this view of the question. In
the first place, the case will not be pmsecuted on behalf of Musso or
in his name but on behalf of the United States, and I am unable to
see how Musso’s laches, if such be attributable to him, could defeat the
action of the government in sefting aside a patent to a fraudulent
location.

Judging from the papers submitted to me I do not believe that Musso
has been guilty of laches such as would forfeit any rights he might
have against the United States. The census roll of the Sioux half-
breeds and mnixed bloods was made up and reported to the Indian
Office on February 9, 1856, pursuant to the act of Congress approved
July 17, 1854, This roll contained the name of Charles Musso as No.
290, and in his name five pieces of serip, No. 301 A, B, C, D and K were
issued, for four hundred and eighty acres of land in the aggregate-
This scrip was taken possession of by the special commissioner of the
government, whose duty it was to secure deeds of 1elmqu1%hment from
the Indians and deliver to them their scrip. These certificates were
not delivered by such special comniissioner, but, together with other
pieces of scrip, were returned by him to the Indian Office. On Decem-
ber 10, 1860, this scrip, together with others, which had not-been for-
merly delivered, were sent to the superintendent of Indian Affairs at
-St. Paul, Minnesota, with instructions to give public notice that he held
the same for delivery, ete. On January 1, 1864, this serip No. 301 was
reported as delivered. It was delivered to one W.S. Chapman, who
claimed to.be the attorney in fact of Charles Musso, upon a paper pur-
porting to be a power of attorney executed by Musso on July 9, 1563,
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in Hennepin county, Minnesota. Chapman, elaiming to act as attorney
in fact for Musso, and by virtue of a so-called power of attorney, exe-
cuted a relinquishment of Musso’s interest in the reservation to the
United States. On March 1, 1864, the scrip was located at Carson
City, Nevada, upon lands in that dlstrmt by Chapman, claiming to act
as attorney in fact for Musso. Patents f01 the lands covered by these
locations were issued in 1864 and in 1866.

Thus the matter stood until 1892, when Charles Musso tendered a
formal relinqunishment of his interest in said reservation, and asked for
certificates of scrip for four hundred and eighty acres of land in
exchange therefor. '

There is 1o doubt that Charles Musso who presents this application

is the identical and ouly Charles Musso who is entitled to half-breed
Sioux serip, as appears from the census roll reported Febrnary 9, 1856,
The record shows that in June, 1855, Charles Musso left the State of
Minnesota and did not return until 1885. He left Minnesota prior to
the making up of the census roll of the half breed Sioux Indians. On
the census roll his name is given as “Charles Muasso,” while his correct
name is Charles D. Mousso. This indicates very clearly that his name
was reported to the commissioner by other Indians, That he was
eutitled to go on the census roll, there is no question, and I merely

- refer to this fact to show that it is doubtful whether he was cognizant
whether a roll was ever made up. He accounts for himself from June,

1855, until March, 1885, showing that he was in the South up to the
outbreak of the civil war in 1861, when he entered the Confederate
army. He served in the Confederate army until the close of the war,
and then located at Demopolis, Alabama, where he remained until he
returned to Minnesota in 1885. He states, and there is nothing in the .
record to contradict him, that he first heard of his right to lands on
his return to Minnesota in 1885; that he inquired into the matter and
found that his name was on the census roll and that he was entitled to
four hundred and eighty acres of land. He at once took steps to have
his claim presented to the government for the lands to which he was
entitled, under the act of Congress of 1854.

These facts seem not to be controverted by any evidence whatever
in the record. And, if they be true, he certainly will be acqultted of
the charge of laches in this matter,

In the opinion which I submitted to you on June 30, 1893 after stat-
ing that the serip had been located in the name of “Mmso ” and
patent also issued in his name, which is still outstanding, I expressed

" doubt as to the authority of the Department to issue new or copy serip
until that patent has been duly canceled upon judicial decree, or until
Congress should have authorized the issuance of other serip.

But after more mature deliberation upon this subject I have reached

the conclusion that the Department has the authority to issue to

‘Mousso new or copy scrip, and that it would be its duty to do so. = °
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Mousso is a Sioux Indian of the mixed blood and was an owner, in
common with other Indians of his tribe, of the reservation purchased
by the government from that tribe, for which purchase the United
States obligated itself to give to each of the Indians four hundred and
eighty acres of land. The act of Congress of July 17, 1854, supra,
which authorized such payment for the reservation so purchased,
required the Secretary of the Imterior to execute its provisions. ' The
act of Congress authorized the issuance of scrip to each Indian show-
ing the quantity of land he was entitled to receive from the United
States, and explesﬂy prohibited the assignment of such scrip.

Mousso, it appears from the records, never relinquished his interest-
in said reservation to the United States, and never received scrip, that
he might locate the amount of land given him by the act of Congress,
nor has hereceived any benefit therefrom. The government is in pos-
session of the reservation in which he had an interest, and delivered the
serip to'which he was entitled to a person who had no authority to
receive it for him. The obligation of the government to this Indian is
to convey to him four hundred and eighty acres of land. The govern-
ment cannot avoid a discharge of this obligation by setting up the fact
that another person had obtained from the government agent the scrip
to which Mousso was entitled, located the land in his name, and pro-
cured a patent to issne for the same. He is not responsible for the act
of the government agent who delivered the serip on the forged power of
attorney, nor is he at fanlt that such person acting on the forged power
of attorney located land in his name and obtained patent therefor.
This is a matter between the government and the person who thus made
the location and obtained the patent. It -would be,in my opinion, injus-
~-tice to Mousso to say in reply to his application: the government has
disposed of the lands to which you are entitled, to another person, who
assumed to act for you, and althoughitis now clear that he had nosuch
authority, yet you must be delayed in receiving the lands to which you
are entitled until the government can institute suit to cancel that pat-
ent, and your right to get land at all must depend upon the successful
termination of that suit. B

In my opinion, new scrip, or a copy of the old scrip, should be issued
to Mousso, and he be permitted to locate four hundred and eighty acres
of land, as the law provides, upon his filing relinquishment in due form
of his interest in the reservation. The question of the cancellation of
the patent should be left a matter entirely between the United States
and the person who obtained it, and those holding under him.

Approved:

Hoxe SMITH,
Secretary.
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OKLAHOMA LANDS—SETTLEMENT RIGHT-BOUNDARY OF TERRITORY.
Hurp ». RATTS.

On a charge that an entryman entered the Territory in advance of the hour fixed
therefor it is incumbent upon the contestant to show such fact by a clear pre-
ponderance of the testimony.

In the case of a non navigable stream ﬁ\ed as the bound.u‘y of a State, the m1ddle
of suchi stream, as 1ecLoned from its natural standing banks, is the actual bound-
ary line.

Secretary Smith to the Cominissioner of the General Land Office, January
21, 1896. . . (C.J. W)

April 26,1889, Oliver N. Ratts made soldier’s homestead entry No.
184, Kingfisher series, for 8. # NW. £ and lots 8 and 4, Sec. 3, T. 11 N.,
R. 4 W., Oklaboma.

April 9() 1891, two years thereafter, Nova- /embla, Hurd filed his affi-
davit of contest, alleging that Ratts dld enter on and occupy a part of
the lands declared open to entry and settlement by the act of March 2,
1889, and the President’s proclamation of March 23, 1889, after March
2, 1889, and before noon of April 22, 1889. :

A hearing was had before the register and receiver, and on June 9,
1892, they rendered a decision finding that Ratts had entered the terri-
tory during the prohibited period and recommending the cancellation of
his entry. :

On July 2, 1892, Ratts filed a motion for review of said decision and
on January 21, 1893, the register and receiver, on review, reversed their
former decision and recommended that the contest be dismissed.

On February 6, 1893, Hurd appealed from this decision.

On June 5, 1895 your office passed upon said appeal, affirming the
finding of the local officers and dismissing the contest.’

On June 21, Hurd filed a motion for review of said decision.

On October 25, 1893, your office considered said motion, reviewed its .
former decision, reversed the same, and held Ratts’ homestead entry for
cancellation, _ ‘

From this decision Ratts appealed, and on May 18, 1895, said appeal
was passed upon bere and your office decision affirmed. In due time
‘Ratts moved for a review of said last named departmental decision,
which motion was allowed and I have the same now before me.

This summarized history of the case up to the present time, indicates
a case of doubt and difficulty. An examination of the record, discloses
~@& mass of testimony somewhat conflicting and not easy to be reconciled.
An examination of the decisions complained of shows that the gues-
‘tions of law dealt with are such as have elicited conflicting decisions
“from the courts The case, therefore, demands patient and caleful
review.

It will be observed ‘that the charge agalnst the defendant is that he
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was a ‘““sooner.” The settlement of the question involves: first, a care-
inl dnalysis of the testimony and next the interpretation of such
questions of law as are made applicable by the peculiar state of facts. -
In this, as in most cases, the facts must control the case. In order’
- that nothing of significance in. the body of evidence may eseape due
.consideration, the facts deemed pertinent fo the different phases of.
the case have been grouped with a view to their more convenient and
~ intelligible application. The contention of contestant is, that Ratts
entered the territory a short, time before noon on the day of the opening
and is, for that reason, disqualified. In order to sustain his contention
testimony was offered tending to show the time of the start from the
south bank of the South Canadian river; the time at which certain
points on the way were passed; and the time of Ratts’ arrival at the
land.
' He entered the territory from the south side of the South Canadian
river, which river was the southern boundary of the territory opened to
settlement and entry on April 22, 1889, near the upper Barrows Cross-
ing. The start was made from a sand bar, or island, in the river bed.
From this point Ratts rode one horse and led another, traveling slightly
west of due north, to the North Fork of the Canadian river, ten miles.
There he hitched his horse, disrobed, crossed the stream by means of
fallen trees, and ran about half a mile to the land in question and made
his settlement, The following is a summary of the testimony from
which the time of leaving the sand bar must be fixed:

“There is considerable difference of opinion as to how many persons
were waiting on and near the sand bar near Barrow’s Crossing before
the hour of noon on April 22, 1889. '

The lowest estimate is that of witness Williams on page 18, who
says there were twenty-five or thirty, may be more. Witness Stanley
says, page 28, there were about seventy-five or one hundred. Witness
Bailey says, page 42, there were fifty or sixty. Witness Jameson says,
page 67, there were between forty and fifty, may be more. = Witness
Rockwood says, page 69, ¢“there were from seventy-five to one hundred

and fitty. There was a very large crowd.””

A number of the crowd assembled on the bank, waded through
water knee deep to a sand bar. Ratts, the defendant, says, page 73,
between sixty and one hundred of them went to the sand bar. Wit
ness Williams says, the large majority of the crowd went to the sand
bar leaving on the bank some four or five he supposes. Among those
who crossed and started from the sand bar was Ratts, the defendant.

Witness Williamson says, page 26, it [the sand bar] was not over
fifty yards from the south bank of the river nor over one hundred and
twenty-five steps from the north bank. It was nearer the south bank
than the north bank. He says further, that the deepest water was
crossed before reaching the sand bar, He does not; think there was any
running water between where they stopped on the sand bar and high-
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est-bank on the north of the river. . On the south side of the sand bar
there was water in various low places. Ratts says, page 75, water was
flowing on the north side of it.. Witness Beucher says, sand. bar was
one hundred and fifty feet from the south bank. About two hundred
and fifty or three hundred feet from the north side. The largest part
of the channel of the river was on the south side. Witness Williamson
says, page 66, that the sand bar was on the north side of the river, the
- channel running south and south-east of it. Ratts says, page 79, quite
a good deal nearer the south side of theriver. The chaunel was flowing
on the south side of the sand bar. ,

The erowd upon the border had time-pieces that differed. The ques-

tion arose with the crowd what to do about it. Witness Ratts, page
74, says: “Some man got up and made a talk. T do not know who he
was. Said we would have to start by some man’s time. There was
a gentleman there, in a sulky, said he had meridian time and had
~ just eome from Purcell.” They put it to a vote to the ecrowd to go by
his time and every man agreed to go by his time. - Ratts had a watch
that was fifteen minntes faster than this Purcell time, He set his watch
back to agree with the other. The crowd crossed to the sand bar before
twelve o’clock. Witness Williams said, page 19: “The supposition was
that we crossed onto this sand bar and there waited until 12 o’clock.
We waited there until a gun was fired in the crowd.” Same witness
says, page 20: ' '

We were still south of the high pank, meaning the north bank of the river, until
this gun was fired. Those who started from the bank and those who- started from
the sand bar started at the same time. If the rest did not start until noon, Ratts
did not start from the sand bar untilnoon. If Ratts started from the sand bar before
1noon, then the Wh‘olq crowd started hefore noon,

No witness was willing to swear absolutely that he knew of his own
personal knowledge that the signal was given at 12 o’clock, but it was
the general understanding that it was to be given at 12 o’clock and the’
general understanding and belief that it was. When the signal was
given Ratts went north across the prairie riding one horse, and leading
another, with a light pack. The land between the two forks of the
Canadian river is nearly level, sloping slightly toward both rivers. A
good many persous accompanied him aeross the prairie. Seven of them
says George Beucher; page 54, were of his own party. They reached
the river, Ratts says, page 81, at 44 minutes after 12 o’clock, and adds:
“I looked at my watch after I got undressed. I was,perhaps, between
a half a minute and a minute undressing, It was just 45 minutes after
twelve.” Witness Williams, page 23, in answer to question: ¢ How long
did it take you and Ratts to ride over to the Canadian river?” says: “I
suppose forty or forty-five minutes.” Ratts, according to Beucher, page
68, took off his clothing, except his under clothing from his waist down,
and his hat, and crossed the river, having tied his horses on the south

‘gide of the river. Witness Sumner, page 2, said he came up from the
river with nothing on but a handkerchief on his head. Witness Gra-
10332—vVoL 22——4
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‘ham said he had on nothing but his under clothing and his hat upon
his head, and a pair of boots on. "

Having crossed the North Canadian river with the aid of trees that
had fallen partly across it, Ratts ran a distance of about one-half mile
to the land in controversy. After remaining theve about half an hour
he returned to the North Canadian, recrossed it, put on his clothes, and
-returned to the land in controversy.

Joe Williams, principal witness for the contestant, contends that it
“was not yet twelve o’clock when the signal was given for the start from
the sand bar. He and Ratts crossed the river in company. He says
he had no time; that there was a man there that told him it was twenty
‘minutes past eleven. This man who gave him the time, said it was not
‘twelve o’clock; “that is all I knew about what time it was” (page 20).
Again he says: “Just like I told you, I have only that man’s word for
the time of day and according to his time it was not twelve. This
‘remark was made before leaving the bank to go to the sand bar. I do
‘not think it was more than fifteen minutes from the time we started
from the south side until the gun was fired. Mr: Ratts left the sand
bar at the same time I did.” This is the only witness among those at
the starting point who thinks the crowd started before twelve. Accord-
ing to his opinion they started thirty-five minutes after eleven o’clock.

Joe Williamson was one of the ¢crowd on the south side of the South
Canadian river on the forenoon of April 22. Saw Ratts there in the
neighborhood of eleven o’clock, packing his horses getting ready to go
to the ford. Witness crossed with the rest; crossed by the time they
all erossed and at the signal given at the main ford. It was then
twelve o’clock by his son’s watch and his son was always a truthful
.boy. 1If the wateh was correct it was twelve o’clock when witness and
the rest erossed the river. (Page 64.) Witness made the run and
stopped. at the land now claimed by him (witness) about three miles
from the place of starting. Shortly after reaching his place he saw

-Ratts and several companions pass said place. Is sure it was Ratts.
Had seen bim for about two months almost every day. There were
eight or ten persons with Ratts and many others scattered all over the
prairie, riding. It was a few minutes after twelve o’clock when he saw
Ratts pass. Supposes about fifteen or twenty minutes after he started
from the river, ' :

From Williamson’s place, two and a half or three miles north of the
South Canadian, Ratts and his comrades rode on six or six and a half

-miles until they reached within a short distance of the North Canadian
river, when Witness Williams says they met a man named Porter
Drace (page 16). Williams says ‘“it was within a mile or a mile and a
half of the place where we crossed the North Canadian.” He says
they met him about eighteen minutes before twelve. Drace did not
tell witness then what time it  was but witness made the inquiry a
month, or such a matter, after that. “He told me that by his wateh it
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was eighteen minutes before twelve o’clock. He told me, I suppose, a
" month after that, about.” (Page 24.) Witness received, as compensa-
tion, his expenses and the usual fees and $50, additional. ‘

Jessie Sumner testifies that at twelve o’clock by the signal the sol-
diers gave from Council Grove (page 1), supposed to be for noon on .
April 22, he was about half a mile from the land in controversy. Ran
to the land. Reached it in about five minutes. Saw Ratts about five,
ten, or fifteen minutes after twelve, coming up from the river nearly
naked. Had a little conversation with him. Witness had no watch
nor other means of knowing that the signal he heard was given at
twelve o’clock, except an ordinary pocket compass. Made an obser-
vation of the time of day with that, and judge that it was about fifteen
minutes before twelve. About fifteen minutes after making the esti-
mate he heard the signal and judged that it was about neon. Made |
no allowance for magnetic variation of the compass,

George F. Graham testified that he and Mr, Mosely being in Couneil
Grove on April 22, 1889, crossed the river and went onto his claim, to
the best of his judgment, about quarter after twelve o’clock., He had .
been there but a few minutes when two men came up out of the bottom.
“I asked him his name and he said his name was Ratts,” .

‘No witness, except Sumner, says anything about any signa,l from the
.soldlels of Council Grove.

- It'is clear to my mind from this testimony that all the crowd near
the Barrow’s Crossing, both those on the bank and those on the sand
bar, started by the same signal and at the same time, and that Ratts
started with them. It is also shown that every one, except the witness
‘Williams, supposed, and believed, it to be twelve o’clock when the sig-
nal was given. The reason for that belief seems to be quite as well
founded as those upon which Williams bases his contrary belief. It s
safe, however, to say that the testimony taken altogether, leaves the
precise time of. leaving the sand bar in doubt.

The contention of the contestant is that the start was made before
noon and the burden is upon him to show that fact by at least a clear
preponderance of the testimony. - It is not sufficient to simply raise a
doubt as to the exact time of starting on the race, especially where all '
- the crowd started together and were apparently acting in good faith,
-and where the contest is initiated two years after the race and settle-
ment and by one who was not at the time a competitor, as in this case.

The testimony of Graham and Sumner, whose testimony relates to
the time and circumstances of Ratts’ arrival at the land at the end of
his race, supports, it is contended, Williams’ testimony as to the time
of starting from the sand bar. Two things are to be noted in connec-
tion with Sumner’s testimony. One is that he seems to have been
©making a run from an unauthorized starting point, and the other is
that his estimate of the time was based upon an eobservation made
with a pocket compass and upon the firing of a gun, supposed by him
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to be a signal for the opening, fired by a soldier on Council Grove res-
ervation. This is the only intimation of a signal given at that point,
to be found in the record.

First, as to the pocket compass: Sumner swears he made no allow-
-ance for magnetic variation. The magnetic needle points directly north
at only one meridian on the American continent, to wit, just east of
Pittsburg, Pennsylvania, near Charlottesville, Virginia, and Wilming-
ton, North Carolina. At all places east of the line, the magnetic needle
varies from the true meridian in that the north pole of the needle points
a little to the west; at places west of this line the north pole of the
compass. points too far east. See American Encyclopaedia, Vol. V.,
page 187. ' »

In Oklahoma the north pole of the needle points too far east by a
fraction over nine degrees. Conversely the south pole points too far
west by about nine degrees. See McKinney townsite plat sent by Com-
missioner with letter of July 17,1895, 'When the sun indicates the real
meridian in Oklahoma, the earth must travel nine degrees further to
reach the magnetic meridian, or noon, as indicated by the compass.
The earth moves at the rate of one degree in four minutes, or nine
degrees in thirty-six minutes. Therefore when the compass, as used
by the witness, indicated noon in Oklahoma, it was in reality thirty-six
minutes after twelve. As he says Ratts came up from the river fifteen
minutes after twelve, as indicated by the compass, it was in 1eahty
twelve o’clock and fifty-one minutes.

The observation which the witness made with the compass when
corrected by making allowance for the variation, will correspond with
Ratts’ testimony to within five minutes. But the witness also took into
account the firing of a signal-gun on the timber reservation. I find
myself unable to conclude that this was a signal gun, or that it indi-
cated the time. It was ten miles or more from the border line in the
interior. Itwas not a cannon,but an ordinary gun. It could be heard
by no one on the border. The race could be made lawfully only from
the borderlines. A signal fired thus in the interior, could be of no use
to those ten miles-distant on the border.

In the absence of other testimony than the mere supposition of this
witness, the firing of the gun on the timber reservation will not be
regarded as indicating the time of day, or as an authorized signal for
entering the territory.

The other witness, Graham, leaves the time indefinite and merely
expresses an opinion without diseloging any reason or basis forit. The
testimony of Williams must support the theory that Ratts entered
before twelve o’clock, noon, if it is supported at all. He says that in
his opinion it was eleven o’clock and thirty-five minutes when they left
the sand bar. That they were forty or forty-five minutes covering the
distance between the two rivers. Says they met Porter Drace a mile
or a mile and a half from the North Canadian at eighteen minutes
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before twelve, so they would have traveled the intervening nine miles
in seven minutes, or something over a mile a minute. This witness, in
addition to expenses, received fifty dollars. His testimony is not. suf-
ficient to-overcome the testimeny of Williamson, and the other witnessy
as to- the time of leaving the sand bar. I therefore find that it is not
made to appear that Ratts left the sand bar before twelve o’clock, noon,
on the day of the opening.

‘Was. thé sand bar inside the Territory‘? This is a mixed question of
law and fact. The evidence shows that Ratts and the main bulk of the
crowd with him, crossed to the sand bar before noon, and if it was

- inside the Territory he would be disqualified. It was sitnated north
of the then flowing current of the river, but nearer the south natural
bank than the other. The evidence shows that the South Canadian
river flows between high and well defined natural banks. That the
bed is full of sand, and that the flowing current frequently shifts from
side to side, within these banks, being sometimes on one side and some-
times on the other. In your office decision of June b, 1893, following
therule laid down in the case of Dunluth ». The County, ete. (55 Iowa,
558), it was held that the center of the bed of the river, wasthe boundary
line of Oklahoma, without reference to whether the channel or eurrent
“of running water was on one side or the other. In passing upon the
motion for review of that decision October 25,1893, your office reached
a different conclusion, following the rule as laid down in the case of -
Towa v, Illinois (147 U. 8., 1), and reversed the decision of June 5,1893,
holding that the same rule applied to non-navigable as to navigable
streams. Reference to the cases cited (55 Towa and 147 U. 8.) will show
that the court was careful in both cases to use the term “navigable
stream.” In the latter case, page 13, the supreme -court say, referring
to the cases of Dunluth, ete. ». The 00unty ("5 Iowa) and Buttennuth -
v, St. Louis Bridge Co. (123 Ilhnms

The opinions in both of these cases, are able, and present in the strongest terms,
the different views as to the line of jurisdiction between neighhoring. states, sepa-
rated by a navigable stream; butwe are of the opinion thatb the controlling consider-
ation in this matter is tha,t which' preserves to each state equ‘b]_lty_‘ in the right of
navigation in theriver. We therefore hold in accordance with this view, that the
true line in navigable rivers between the states of the Union whickh.separates the
jurisdiction of one from the other, is the middle.of the main ehannel of the river.
Thus the jurisdiction of each state extends to the thread of the stream, that is, to
the mid channel, and if there be several channels, to the middle of the principal
one, or rather the one usually followed.

The frequent changes in the currents of the Mississippi seems to have
been the chief reason for the contrary rule, but is finally subordinated
to the higher consideration of the interests of commerce and navigation.

The reason of the rule does not apply to non-navigable streams nor
in my opinion does the rule itself. I take it, therefore, that the south-
ern boundary of the Territory of Oklahoma is the middle of the bed of
the South Canadian river reckoned from its natural standing banks.
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The sand bar from whieh Ratts started was, in my opinion, not inside
the Territory and was a lawful point from which to start.

- By reference to departmental decision of May 18, 1895, now under
review, it will be seen that a different view of the testimony fo that
now taken led to a different conclusion from the one here reached, and
that the questions of law involved are not discussed. therein,. Upon
re-examination of the record I find that the view of the evidence pre-
sented in the decision on review, is not supported by the evidence itself,
parts of which either escaped notice or were misinterpreted, and I now
find that the evidence does not warrant the conclusion that Ratts was
a- “sooner,” and said decision and finding is accordingly revoked.

- Your office decision of October 25, 1893, is reversed and your office
decision of June 5, 1893, in which the ﬁndmg of the local officers is
approved, is hereby approved.

PRACTICE—APPEAL—OKLAHOMA TOWN LOT.

ProuTy ». CONDIT.

Faijlure to appeal within the proper time, in proceedings arising before a townsite
board, will not defeat the right of the appellant to be heard, where it appears
that the appeal was filed within the time accorded therefor in the notice given
of such right.

As against the claim of one living in open adverse possession of a town lot, another
claimant, who has not openly asserted his c¢laim, can not be heard to say that
said adverse occupant was in fact the tenant of a third party.

Secretary Smith tothe Commissioner of the General Land Office, January
(J. L H.): 21, 1896. _ . (E. M. R.)

This case mvolves lot 2, block 60, Guthrie, Oklahoma.

The record shows that on Augusb 25, 1890, Frank G. Prouty ﬁled
his application with townsite board No 1, f01 a deed to the above
described lot, and that on August 26, 1890, Lottle Condit also filed her
application f01 the same lot,

The case then came up for a hearing on December 9 1890, and on'
December 22, 1890, a majority of the board rendered the1r dec1s10u in
favor of Lottie Gondit. e

March 28, 1894, your office decision was rendered wherein you reversed
the action of the majority of the board and a,wsuded the lot to Frank
G. Prouty.

On May 26, 1894, Lottie Condit appealed and on July 18, 1894, your
office declmed to forwald the a.ppeaJ on the ground that it was not
filed ‘in time,

* Upon her applieation for writ of certiorari this Department, on
December 6, 1894, ordered the record to be sent up. (19 L. D., 472.)

It is not necessary now to consider the question raised in the appli-
cation for the writ of certiorari; that question becomes immaterial in
view of what the record shows upon the question of service, it appear-
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ing upon an examination of the evidence of service made in this case,
that it was mailed to Lottie Condit on April 26, and- that appeal was
filed on May 26. The notice sent, improperly gave the parties twenty
days for appeal, and allowing the usual ten days for return of notice,
the time had not expired when the appeal was filed under the doctrine
lIaid down in Watt et al. v. Columbia Townsite (18 1. D., 139), it being
held therein (syllabus)— 4

As said instructions provided for an exception to the regular practice, failure to
comply -therewith will not defeat the right of appellant to be heard where it
appears that his action was based upon the construction of said requirement adopted
Dby the local office. ’

See also Schmidt v, Stillwell (1 L. D., 151) and Vettel . Norton (idem,
459), where the general rule is laid down that action taken under the
advice of the local office should be without prejudice, unless required
by the absolute demands of the law. There seems to be no such
necessity here.

The case of Watt ef al. ». Columbia Townsﬁ;e, it is well to note in

this connection, was under the same rule, involving precisely the same
facts as the case at bar, save only that the time there given for appeal
was thirty days instead of the twenty herein mentioned.

The evidence in this case has been examined and much difficulty has
arisen in arriving at a just determination of the gquestions of fact
involved. There seems to be no dispute by either claimant, that the
- first settler upon the lot was a Doctor Keys, who arrived in the Terri-
tory before noon, of April 22, 1889, The question at issue is the pri-
ority of occupancy of lot No. 2, within the meaning of the law; that is,
‘an adverse open claim to the lot as between Lottie Condit and Prouty.
There is no question as to Prouty being on the lot. prior to Lottie Con-
dit. This is admitted, but the question to be decided is whether the .
occupancy of Prouty was such as was contemplated by the law in
initiating a right which, if prosecuted, would end in securing a deed
" from the government to the lot.

Upon this question your office decision decided affirmatively; the
majority of the board of townsite trustees who tried this case answer ed}
in the negative.

Upon the part of Lottie Condit, it appears that about the first day
 of May she commenced the erection of a foundation for a house upon
the front or east part of lot No. 2, a portion of the foundation being
upon the lot and a portion projecting into the street. The erection of
this house was stopped by the authorities and during the night of the
day npon which the erection was started, some of her lumber was stolen:
The next day she entered into a lease with one W. 8. Payne, by which
she was permitted, in consideration of the sum of $15 per month rent,
and in consideration of the establishment of a house of two rooms upon
said tract, to move upon the back portion of lot No. 2, and there erect
her house, which she immediately did. . :
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It appears further, though not very clearly, that W, S. Payne was
claiming some lot that conflicted with Dr. Keys’ lot, as to the back
portion of lot No. 2

It does not appear that Lottie Condit intended to release any rights
that she had to lot 2, by the agreement she made with Payne, in fact
the lines of the different lots, it appears, were not definitely fixed and
she continued to assert her claim to lot No. 2, and as p matter of fact
never paid Payne any rent, and during the whole of the period up to
the date of hear ing, as far as I am able to ascertain, she continued to
reside upon lot No. 2, and never moved therefrom.

She erected a house, consisting of two rooms, at a cost of $300. - She
also purchased the improvements of Little for $100. Some evidence
was introduced to show that she entered into an” agreement with some
men by which she was to build a house on the front of lot No. 2, and
she was to divide the lot equally with these other parties, but there.is
not sufficient evidence to sustain this allegation.

Upon the other hand it appears that Prouty went upon this land for
the first time in April 23; that he there found Dr. Keys in possession;
that he remained on the lot until the arrival of his printing outfit, and
that a large tent was placed upon the front portion of the lot, in. which
the printing outfit was put, and he maintained that his presence was
that of an adverse claimant to the land; thathe openly and notoriously
made such statements; that he only agreed with Keys and Co. to get;
out issues of their week]y paper the “Get Up,” and that he condncted
a jobbing house there and was not an employe of the newspaper com-
pany, but that his only connection with them was as has just been seb
forth.

On the other hand, W. T. Little, who appears to be the witness in
the best position to know the real facts, maintains that Prouty was an
employe of the newspaper company; that he was paid a salary of $14
per week for his services and the use of his printing outfit, and that he
was there simply as an employe, and not as an adverse claimant, untﬂ
after he left Guthrie on the 20th day of May.

It does not appear that Prouty ever told Lottie Condit prior to that
time, or Little, that he was an adverse claimant to the land; it does
appear that he did tell some people, but not those connected with the
lot in any way, or who were laying any claim thereto. -Prouty swears
that when Lottie Condit’s house was erected that he protested against
it; that he had his Winchester rifie with him and that Deputy United
States Marshal Payne drew a revolver on him; that there was con-
siderable of a disturbance and loud talking and a large crowd.of people.

In reply to this Payne swears that there was no disturbance, except
that a man by the name of Crane, tried to push Lottie Condit’s house
off the lot, and that Dr. Keys was there protesting against its erection.
Prouty was not present and made no protest whatsoever.

One of the witnesses states that on a prior trial of this case in a
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court, for possession, Prouty made a similat statement but stated that
he had with him a pistol instead of a Winchester rifie. ‘The man who
laid the foundation for Lottie Condit, who was a witness for Prouty,
states that he did not.see him there. :

It seems to. me improbable that Keys and Co., would have employed
‘Prouty, or, taking Prouty’s own statement, would have contracted
with him for the publication of the weekly “Get Up,” if, in fact, he
was there as an adverse claimant to Doctor Keys, the father of the
Keys interested in the newspaper. o

It would seem to be more likely that the statement made by Little:
~as to the facts in the case were true. Ii appears remarkable, if this
adverse claim of Prouty was true, that none of the interested parties.
to the lot ever heard him make such statements until the last part
of May.

Prouty sets forth that he had $100 Worth of lumber purchased for
the sides of the tent in which his printing outfit was, but Little, on the
contrary, states that the money was furnished by him and that all
improvemeuts upon the tract, aside from Dr, Keys’ little tent and the
erection of Lottie Condit’s house, were paid for-by him, through Prouty
as his agent. Prouty subsequently undertook to make improvements
upoun. the land and. was preventéd from doing so by the friends and
supporters of Lottie Condit; however, the improvements sought to.be
placed upon the land by Prouty were subsequent in time to the erection
of Lottie Condit’s house, and can give him no claim that would be
superior to hers. '

Even though Lottie Condit was a tenant of W. S, Payne’s on lot
No. 2, it does not lie with Proutyto raise the question. That question
would be considered as between Payne and Condit, her improvements
having been made upon the tract, and she living there in open adverse
possession all the time, when it appears.that Prouty’s claim to the land
consisted only in statements made to persons who had no interest in
the lot and who -had no.claim thereto.

I am, therefore, led to hold that the decision appealed from was in
error, and that the deed should be given to Lottie Condit for the lot
involved. . ’

RAILROAD GRANT—INDEMNITY SELECTION—ORDER OE MAY 28, 1883..
- NORTHERN PActrFic R. R, C0. v. ANDERSON,

The departmental order of May- 28, 1883, waiving the specification of losses, did not -
contemplate selections of lands subject to settlement at such time.

Secretary Smith to the Commissioner of the General Land Office, January
21, 1896, ' (F. W. C.)

. T have considered the appeal of the Northerh Pacific R. R. Co., from
your office decision of May 22, 1895, rejecting the attempted selection
by the said company of the 8.1 SE. 1 and E. } 8SW. %, Sec. 3, T.132
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N., R. 40 W,, 3t. Cloud land district, Minnesota, and holding for allow-
ance the homestead applieation presented by Truls Anderson covering
same land. :

The land here in controversy is within the indemnity limits of the
grant for said company and was included in the withdrawal ordered by
- letter of December 26, 1871, received at the local office January 10,
1872.

The company applied to select this land by its lists presented August
3, 1883, December 29, 1883, and June 16, 1885, which lists were rejected
for confliet with the pre-emption filing of one Alonzo Whitney, which
was still of record although the same had been ordered canceled for
abandonment in 1870, These lists were not accompanied by a desig-
nation of losses as a basis therefor.

The company appealed from the rejection of its several lists.

On April 4, 1884, Anderson applied to make entry of this land and
appealed from the rejection of his application by the local officers.

Your office decision of February 15,1892, sustained the action of the
local officers and Anderson appealed to this Department. Said appeal
was considered in departmental decision of October 17, 1893, not

reported, in which it was held, under the authority of the decision in
the cases of Darland ». Northern Pacific R. R. Co. (12 L. D., 195), and
Sawyer v. same company (id., 195), that if the land was free from claim
at the date of the indemnity withdrawal, such selections were protected
by the departmental order of May 28, 1883. ‘

In order to determine the status of the land at the date of the indem-
nity withdrawal, the case was remanded for hearing.

. Upon the record made at said hearing the case is again before this
Department.

- It is now shown that {rom a date prior to the receipt of said order of
withdrawal at the local office until 1879 or 1880, this land was in the
possession of one Ole Johnson, a duly qualified homesteader.

In the case of the Northern Pacific R. R. Co. ». Miller, on review
(11 L. D., 428), it was held:

The departmental order of May 28, 1883, did not contemplate the selection of

lands subject to settlement without designating tl.e bases therefor, but was appli-
cable only to such lands as were protected by withdrawal. (syllabus.)
It is plain therefore, from the record now before me, that the com-
pany’s selections covering the land in question were not protected by
the order of May 28, 1883, not having been accompanied by a designa-
tion of losses as a basis for the selections, and the same were no bar to
Anderson’s application to make homestead entry of the land.

Your office decision is therefore affirmed.
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TIMBER CULTURE ENTRY—EQUITABLE ACTION.
TIMPSON 9. LONGNECKER.

A timber culture entry may Dbe equitably confirmed where the entryman fails to
submit final proof within the statutory period and the delay is satisfactorily
explained.

Secretary Smith to the Commissioner of the General Land Office, January
.25, 1896. o (AL

On November 5, 1880, Julia A. Longnecker made timber culture entry
of the SW. 2, Sec. 4, Tp. 3 N., R. 28 W,, 6th P. M., McCook, Nebraska.
On November 11, 1893, six days after the thirteen years expired, George
Timpson filed a contest against the entry alleging that the defendant
had failed to make the required proof within thirteen years from the
date of entry. Affidavit having been filed to the effect that defendant
was a non-resident, notice was given by publication, and the date of
hearing set for January 24,1894, On December 18, 1893, the defendant
appeared, submitted final proof, tendered fees, and demanded receipt.
The local office refused to accept the fees or issue certificate. From
this defendant appealed.

. On the date set for the hearing both p(mrties appeared, the defendant
obJectmg to the jurisdiction. Omn February 21, 1894, the local officers -
rendered a joint decision recommending the entry for cancellatlon,
because the entry was not proved upon, nor final nor cash proof offered
therein within‘thirteen years from date of entry.

From this defendant appealed, and, on October 11, 1894, your ofﬁce
decision, after a full statement of the case showing th at detendant had
fully complied with the law, says:

* It further appears that defendant is seventy-seven years of age and lives in Ken-
tucky; that she was taken sick in the winter of 1892-3, and was confined to her bed
most of the time until aliout December 1, 1893; that she fully intended to go to

Nebraska and prove up her timber culture entry in the spring or summer of 1893, but
wag unable to make such a long journey, on account of her sickness.

- Passing to the decretal part of the.decision, your office says:

There being no service of contest notice upon Julia A. Longnecker, and plaintiff
having failed to amend his contest affidavit after his attention had heen called to
the misnomer by defendant’s motion, and the defendant having shown good faith,
being prevented by sickness from making her final proof, your action in refusing to
dismiss said contest is reversed, and the contest hereby dismissed. In case this
decision becomes final, the proof offered by Julia A. Loungnecker will be submitted
to the board of equitable adjudication for action thereon.

The full discussion of the facts in this case by your office decision of

October 11, 1894, precludes the necessity of any discussion here,
Your office decree is correct, and the same affirmed.
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RAILROAD LANDS—SETTLEMENT RIGHT.
NaxcyYy B. WITTEN.

Lands contiguons to- a homestead entry are not subject to purchase by the home-~
steader as a settler under the provisions of the forfeiture act of September 29,
1890, as he is not entitled to claim settlement at the same time under both the
homestead law and said forfeiture act.

Secretary Smith to the Commissioner of the General Land Office, January
25, 1896. (P.J. C.)

It appears that Naney B. Witten filed two applications to purchase
under the act of September 29, 1890 (26 Stat., 496), the SE. % of the
SE. £, Sec. 23, and the NW. } of the NW. %, Sec. 25, Tp. 2 S., R. 12 K.,
The Dalles, Oregon, land district, December 1, 1893. Her applications
were allowed, the purchase price paid, and receiver’s receipts.issued.

In the course of business in your office the matter was considered,
and by letter of September 28, 1894, the local office was informed that,

As the party claims settlement, and as the tracts in said entries are not contigu~

" .ous, the entrywoman will be given thirty days from receipt of notice within which
to show cause why one entry should not be canceled.

She was also required to remedy some. formal defects in her appllca-
“tions, and supply some additional proof; which, however, are not mate-
rial to the issue here. These latter requirements seem to have been
met, but no reason was shown why one of her entries should not be
canceled. On the contrary, it is shown by her affidavit that the tracts
she is seeking to purchase are contiguous to her homestead entry, made
January 24, 1889. Your office therefore, by letter of December 10,1894,
decided:

As she can not claim settlement under both the homestead act and the actof Sep-
tember 29, 1890, and as she does not furnish evidence of license or deed from the
railroad company executed prior to January 1, 1888, her entries are hereby held for
cancellation,

From this judgment the applicant appealed.

There can be no doubt but that these entries were erroneously
allowed, for the reasons stated in your said office letter and quoted
above. '

Your office judgment is therefore affirmed.
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RAILROAD GRANT—INDEMNITY SELECTION~—SETTLE1\IENTRIGHT.
STUART », SOUTHERN Paciric R, R. Co.

An applicant for land within railroad indemnity limits whese application is wrong-
fully rejected, and who fails to appeal from sneh action, but remains in the pos-
session and occupancy of the land, is protected thereby as against a selection on
behalf of the company made after the acquisition of the applicant’s settlement
right.

The case of Northern Pacific R. R. Co. et al. ». Lillethun, 21 L. D., 487, cited. and
followed.

Secretary Smith to the Commissioner of the Geneml Land Office, January
25, 1896. - F.W.C.

I have considered the case of Archibald B. Stuart ». Southern Pacific
R. R. Co,, involving the 8.4 of SKE. 1, the S. % of the SW. 4, Sec. 15,
T.5 8, R.5W,, 8. B, M., Los Angeles land district, California, the
record in which was forwarded with your office letter of June 18, 1895,

This tract is within the indemnity limits of the grant made to aid in
the construction of the branch line of the Southern Pacific Railroad, and -
was included within the company’s list of selections filed May 2, 1885,
Said list of selections was not accompanied-by a designation of losses
a8 required by the circular approved November 7, 1879, and the same -
were not-supplied until October 14, 1887,

It appears that during the year 1889 Stuart tendered at the local
office his application to file pre-emption declaratory statement for this
land in which statement he alleged settlement upon the land in 1883.
Said application was forwarded to your office for instructions by the
local officers and was returned by your office letter of September 2, 1889,
with directions to order a hearing in the premises if the showing wat-
ranted it. It appears, however, upon consideration of the matter the
local officers denied Stuart’s right to a hearing upon the showing made,
and rejected his application to file pre-emption declaratory statement,
fiom which action he failed to appeal, and report was made of this faet
by letter from the local officers dated November 7, 1889, ,
" The company’s list of selections was thereafter examined by your
office and duly approved by this Department, and patent issued cover-
ing the land in question November 5, 1892,

It appears, however, that on Novembel 25, 1890, Stuart tendered a
homestead apphcablon for the land.in quebtlon whereupon the local
officers ordered a hearing for the purpose of ascertaining the status of
the land at the date of its selection by the company. Hearing was
duly held and upon the testimony adduced the local officers found that
Stuart had oceupied the land since 1883; that it was not clear whether
he went upon the land as a settler on publie lands, a prospector for
coal, or an intending purchaser from the company, and that whatever
rights he may have acquired by reason of his settlement could not be
considered upon his homestead application for the reason that the com-
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pany’s plea of res judicata was well taken, and they therefore recom-
mended that his homestead application be rejected.
Stuart appealed to.your office, and said appeal was pending, unacted
upon, at the time of the approval and patenting of this land to the com-
_pany, the same being presumably overlooked. ' B
In your office decision of March 16, 1893, you considered the testi-
‘mony offered in support of Stuart’s apphcatlon with a view of deter-
mining whether such a showing had been made as would warrant
proceédings looking to the recovery of this land under the provisions
of the act of March 3,1887 (24 Stat., 556).
You first hold that the matter is not res judicata and that Stuart is
fully protected in his rights, whatever they may be, under his home-
stead application. -
In considering the testimony offered at the hearing you iound_ that
Stuart is a duly qualified homestead claimant; that he settled upon
this land in September, 1883; that his residence thereon was eontinu-
ous to the date of hearing. You further found that he had made
improvements on the land valued at about 3600, and that he settled
and claimed the land with the intention of making it his home and
acquiring title under the public land laws, You further hold that his
claim under the settlement laws is superior to that of the company
“under its grant, and in advising the company’s attorney of the action
" taken you state that the mnotice ¢“is equivalent to laying a rule on the

company to show cause why the title to said tract should not be recon-
veyed to the United States as contemplated by the act of March 3, 1887.7

In response to said notice, an answer has been filed by the company
in which it sets up the plea that to assume that Stuart settled, as
alleged,in 1883, with intention to acquire title under the public land laws,
that such settlement could avail him nothing as against the grant for
the reason that the same was included within the legislative withdrawal
anthorized by its grant, npon the filing of the map of general route,
and also the executive withdrawal of indemnity lands made by your
office. In support of its contention it is urged that said withdrawals
are duly respected and recognized by the supreme court in the case of
‘Wood ». Béach (156 U. 8., 548), to which reference is made.

The full contention of the company was considered in departmental
decision of December 12, 1895, in the case of the Northern Pacific Rail-
road Company et al. v. Lillethun (21 L. D., 487), wherein it was held:

Theé withdrawal on general route contemplated by section 6, act of July 1864,
extends only to lands within the primary limits of the grant. ’

A withdrawal of land for indemnity purposesin violation of the provisions of the
grant, for the benefit of which the withdrawal is made, confers no right upon the
grantee, and is no har o the acquisition of settlement rights.

An application to enter, pending an appeal, precludes the allowance of an indem-
nity selection for the land covered thereby.

An examination of the testimony offered at the hearing shows that

“Stuart in the winter of 1883 and 1884, applied to the local office to enter .-
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- this land and his application was denied on account of the railroad
grant. He does not appear to have appealed therefrom, but afterward
‘sought to obtain title from the company.

Tt appears that he built a brush house upon the land zmd thereafter,
with the aid of one Mooer, built a board house upon the land. Mooer
furnished the lumber for this building and it appears that men in Mooer’s
employ occupied the land during the year 1885. Stuart was prospect-

- ing for coal and appears-to have been working in the interest of Mooer;
but whether the prospecting was upon the land in question, or the
adjoining land, the record does not make clear. Mooer applied to pur-

‘chase this land, together with other land, of the railroad company, and
the company contlacted to sell the same to him,

Stuart, however, seems to have continued residing upon the land in
‘question a.nd improving the same, and applying the prineiple announced
by the supreme court in the case of Ard ». Brandon (156 U. S., 537),
wherein it was held under an application to enter land within the
indemnity limits of the Missouri, Kansas and Texas grant, wrongfally -
rejected, and from which no appeal was taken, but where the party
remained in possession and cultivated the lands, that his right under
his settlement claim, as against an action brought to recover posses-
sion from him-by a party claiming through the grant, was not affected
by the fact that he took no appeal, it would seem that Stuart was fully
protected in his possession and occupancy of this land as agmnst the
. company and its transferees,

In view of the fact that the company has been heard under the rule
issued by your office to show.cause I have to direct that demand be
made of the company under thé provisions of the act of March 3,1887,
for the reconveyance of this land to the United States, and at the
expiration of the time allowed under the statute that yon make report
of the action taken to the end that such foture action may be taken by
this Department as the facts then presented by the record may warrant.

-

FINAﬁ PROOF PROCEEDINGS——PROTEST—'CONTEST.
BRADLEY ». WAIT.

A protestant against final proof who sets up his own right to enter the land is ound
to present at such.time all objections against the proposed entry then known
to him.

A elerical omission oceurring in an original homestead affidavit does not furnish

proper ground for & contest:

Secretary Smith to the Commissioner of the General Land Office, January
25, 1896. : (C. J. W)

March 4, 1884, Thomas H. Bradley filed declarafcory statement No.
8333, for E. %NW , SW. £ NW. £, Sec. 13, and SE. 1 NE. , Sec. 14,
T. 30 N, R.6 W, Seattle, Washmgton
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July 14, 1886, Francis M. Wait made homestead entry No. 8274 for
the same land

July 12, 1889, Wait offered hnal pr oof against the aecepmnee of
which Bradley plotested.

The local officers decided adversely to protestant and he appealed to
the Commissioner who sustained the decision of the local officers.

Bradley appealed from this decision, and on July 20, 1894, the matter

" was passed upon here (19 L. D., 82), and your office decision adverse
to Bradley was affirmed.

On Mareh 2, 1893, final certificate No, 5038 was issued to Wait.

May 19, 1893, Bradley, pending his. protest, made application to
contest the homestead entry of Wait.

On February 16, 1893, the case under Bradley’s protest proceedings -
was closed and Wait allowed sixty days to complete his entry by mak-
ing the necessary payment, which was done before final certificate
issued March 2, 1895.

Oun April 12, 1893, the local office, by request of Bradley it seems,
transmitted to your office a number of papers filed by Bradley, and
amongst them, what purported to be a contest, The grounds of contest
stated therein are:

1. That Wait in his original homestead affidavit did not show his qualifieation to
make a homestead entry, as he omitted therefrom the words ‘I am,” his affidavit
reading ‘‘dosolemnly swear that . . . . a native born citizen of the United States etc.

2. That the applicant to coutest is entitled, by his settlement and application for
@ homestead entry, filed with his papers, to the land in question.

3. That Wait has made various agreements to dispose of theé land.

4, It is sought to hé shown by exhibits that ex parte testimony was taken of which

he had no netice and this entry on final recéipt—“test’y fee of $1.60 paid for 710
words at 221 cts. per 1007 is cited as evidence.

On June 11, 1895, passing ipon these grounds of contest your office
held them insufficient and directed their dismissal, From this action
of your office, Bradley appealed, and the same is now before me. Two
questions are presented:

1. Could Bradley be heard at all as a contestant, except for cause
arising since his protest? :

2. If he is in an attitude to contest, does he state meritorious
grounds?

He appears first as a plotest.ant against the final proof of Wait in
whicl- he insists upon his prior and superior right to the land over
Wait. He was essentially a contestant and bound at that time to pre-
sent all objections to Wait’s entry, then known to him, upon which he
expected to rely. He claimed the right to make entry in preference
to Wait, and put his own right in issue, notwithstanding he sought to
reach his end through the construction of a section of the Revised
Statutes. .

One who attacks an entry cannot split up his causes of complaint
into fractions and bring a number of suits seriatim, where one would
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~answer all purposes. But if he were not estopped by the former liti-
gation T am unable to find anything which could avail him in his present
grounds of complaint. '

The objection to Wait’s original homestead affidavit. seems to me to
be without weight or merit. The omission of the words “I am,” was
clearly a mere clerical error, cured by a subsequent affidavit swearing
to his citizenship, but there is no allegation that he was not a citizen.

The second proposition, that he, Bradley, is entitled by his prior set-
tlement to the land, is a mere assertion, contradicted by the result of
the litigation growing out of his protest.

The third proposition, that Wait has made various agreements to
dispose of the land, presents no meritorious or well defined issue, and
the brief and exhibits filed in support of it do not make a case which
indicates that a hearing is necessary.

The last charge, that ex parte evidence had been taken of which he
had no notice, without stating what evidence and where taken, presents
no actionable cause of complaint. The reason offéred to support this
general charge, quoted from the record, furnishes the evidence which
demonstrates its want of merit. - I must therefore approve your office
decision. ‘

HOMESTEAD ENTRY—SETTLEMENT R-IGHT.
COURVEL v. SAVOIE.

The right of a homesteader to perfect his entry is not defeated by the prior eccii:
pancy of a portion of the land by one who 98 not at such time asserting any
" claim thereto under the settlement laws.

Secreta}y Smith to the O’omnmsswner of the Qeneral Land Office, January
23, 1896. (F.W.C)

1 have considered the appeal by Augustine Courvel from your office
decision of April 24, 1895, rejecting his homestead application covering -
the NW. 1 of Sec. 15 T.88.,R.3 E., New Orleans land district, Lonisi-
ana, and holdln g f01 relnstatement the homestead entry made by Oscar
Savoie covering the same Jand,

This ‘tract is within the _indemnity limits of the grant for the New
Orleans Pacific Railroad Company, and on December 10, 1885, Osear
Savoie applied to enter the same under the homestead laws allegmg,
settlement thereon in February, 1879,

On December 1, 1886, P. M. Montousse was permitted by the locak
officers to makehomestead entry of this land, notwithstanding the pend-
ing application by Savoie. Baid entry was afterwards canceled, andl
although he was a party to the subsequent proceedings had in relatlou
‘to this land, yet, as he failed to appeal from the decision of the local
officers adverse to him, which decision was sustaired by your ofﬁce, he
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is no longer a party to the case and it is unnecessary to recite the sub-
sequent action taken in the matter of his claimed rights under his
settlement made upon this land. :

By your office letter of March 16, 1887, the application of Savme was
eonsidered and a hearing was orde1 ed the railroad company being
made a party, which hearing resulted in departmental decision of
March 25, 1889, in whick it was held under the authority of the deci-
sion of this Department in the case of Simon Leger (7 L. D., 487), that
the withdrawal made for indemnity purposes on account of this grant,
was in violation of law and void, and as no selection had been made of
the land prior to the settlement and tender of application by Savoie,
the land was open to Savoie’s settlement and entry and the company’s
claim thereto was rejected.

The company filed a motion for the review of this decision, but sub-

sequently filed a relinquishment in favor of Savoie, and on October 15,
1892, the motion was dismissed.
.. It now appears that during these proceedings arising from Savoie’s
‘application presented in 1885,.to wit, on April 28,1887, the receiver
forwarded an application by Augustine Courvel to encer this land under
the homestead laws, in which he alleges settlement upon the land in
January, 1870,

By your office letter of October 28,1892, a hearing was ordered between
Savoie and Courvel in order to determine their respective rights under
their separate applications. After this order for a hearing, and before
the same had been had, the local officers permitted Savoie to make home-
stead entry of theland. This entry was ordered canceled by your office
letter of August 4, 1893, as being improperly allowed after the order for
a hearing, and Savoie appealed to this Departmént. Said appeal was
considered in departmental decision of October 9,1894, in which it was

‘held:

As the entry papers by S8avoie do not appear to have been formally canceled upon

.. the record, and the hearing has been had, as before referred to, I have to direct that

Savoie’s entry be permitted to stand subject to the decision upon the record made at

_the hearing had between the parties, which you will consider at your earliest con-

venience.

~ Said record was considered in your office decision of April 4, 1895,
from which Courvel has appealed, and in said decision you find that
Courvel in the year 1870 purchased a tract of land from one Wm. Smith,

_adjoining that in question. After Courvel had been living upon the

land purchased for several years a private survey was made of the
tract adjoining which survey disclosed that the house in which he lived,
and some of his other improvements were upon the land here in ques-
tion. The value of these improvements is placed at about $125.
Savoie did not settle upon the land until long after Courvel’s pur-
chase, butit is clearly shown that Courvel did not lay claim to any
portion of the.land in question under the settlement laws, and although

, f‘ he was well aware of the claim set up by Savoie, he made no attempt
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to assert a claim under the settlement laws until 1887, more than two
years after Savoie had filed his homestead apph(,a,tlon. ,

In view of departmental decision of March 25, 1889, before 1efelred
t0, it must be held that this land was properly subJect to Savoie’s entry
and application when presented in 1885, and no such claim had been
shown by Courvel as would defeat Savoie’s rights thereunder. His
entry of the land will therefore be permitted to stand and the applica-
tion by Courvel will stand rejected.

Your office decision is affirmed.

PRACTICE—-NOTICE OF APPEAL—RULE 48 OF PRACTICE.

BUTLER v. ROBINSON.

‘A notice of appeal, from a decision of the local office, left in the office and upon the

desk of the appellee’s attorney, may be regarded as sufficient, if the fact that

"guch notice was actually received by said attorney is apparent from the record.

" The finding of facts by the local office should not be held final under rule 48 of prac—
tice if based on matters not propelly at issue under the law.

Secretary Smith to the Omn')msswner of the General Land Oﬁoe, Jomucw Y
25,.1896. 1 (7. L. McC.)

James M. Robinson has applied for an order directing your office to
‘certify to the Department the record in the matter of his timber-culture
entry for lots 1,2, 3,4, 5, and 6, of Sec. 8,T. 16 S., R. 1 W., Los Angeles
land district, California, against which contest has been filed by one
William J. Butler. ' ,

On January 15, 1894, the local officers rendered decision recommend-
" ing the cancellation of the entry.

Notice of said decision was given the defendant by registered letter
on January 26,1894; hence his time for appeal expired on March 7, 1894,

On March 1, 1894 (within the time prescribed, as above), the defend-
ant filed notlce of appeal, as follows: :

J. M Robinson hereby gives 1101;1ce that he does not waive hls rights of appea,l
from decision or recommendation of register and receiver of January 14, 1894, by
reason of this application for review and further taking of testimiony; and does
appeal on all the statutory gx'ounds allowed for appeal in such cases; that it was
gross error to find fhat five acres were not plowed the second: year, and that the
first five acres were not cultivated the second year, and eriminal error to find as to
‘any fact outside of these two years covered by the affidavit of contest. .
Y'iled in the event of adverse decision, on motion in good faith and not for delay,
this 28th day of February, 1892.

On the same'day he filed a motion for review. Both motions were
accompanied by evidence of service upon S. S. Knoles, attorney for
contestant, on February 28, 1894, Whether such service was legal
service is one of the plvotal questlons in the case,’ whieh will be dis-
'cussed hereafter.
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On March 6, 1894, Robinson filed a motion for a rehearing. The
“motions of Marcll 1, for review, and of Mareh 6, for rehearing, were
denied by the local ofﬁcer% on March 10.

On April 23, 1894, Robinson filed a paper which he endorsed,
« Second ‘application for rehearing, and appeal from denial dated
March 10,1894, and appeal from second denial, and appeal from recom-
mendamon of January 15, 1894.”

On April 24, 1894, the contestant Butler, by his attorney, filed a
motion that the record be forwarded by the local officers to your office,
for the reason that their decision of January 15, 1894, had become final,
no appeal therefrom having been filed. The motion was accompanied
by said Knoles’s affidavit, that no notice of appeal, rev1ew, rehearing,
or of any kind, had been ¢ served” on him.

The local ofﬁcerQ, whether by oversight or for some other reason not
made clear by the record, bad failed to transmit to youar office defend-
. ant’s appeal filed Mavch 1, 1894 (supra); and on Mareh 5, 1895, your

- office, finding no appeal in the record before if, held the ﬁndmg of the
local officers as to facts to be final (under Rule 48 of Practice), canceled
Robinson’s entry, and closed the case. '

On March 18, 1395, defendant filed a motion for review of your office
decision of March 5,1895—as yet supposing that his appeal was in
your office.

Defendant’s appeal, filed in the local office on March 1, 1894 (supra),
was réceived by your office on May 2, 1895.

Up to the last named date, defendant Robinson had acted as his own
attorney. He now employed an attorney in Washington, who, on May
11, 1895, filed an appeal from your office to the Department.

On June 12, 1895, your oftice, considering the entire record before it,
as above set forth, found that the defendant’s appeal from the action of
the local officers had never been properly served, refused therefore to
disturb its decision of March 5, 1895, and declined to transmit to the
Department the appeal filed May 11, 1895.

Thereupon an application for certloram is filed, contending that your
office erred:

1. In holding that an appeal from the register and receiver’s decision of January
15, 1895, was necessary.

2. In holding that defendant’s notiee of appeal from that declsxon was defectwely
served. . .

The material portlons of the register and receiver’s deecision were as
follows:

The drift of the testimony, and the preponderance of it also, will be found; we
think, to De in favor of the contestant. Tle plowing appears to have been mainly
done by a Chinaman, whose team consisted of one horse. It is easy to credit the tes-
timony of the witnesses for the contestant that it was very bad workj that the
ground was nowhere well broken, and did not show any thorough cultivation. We

think, too, that the evidence is against the defendant as to the acreage required to
‘be cultivated. In the matter of the grain crop the dispute is sharp, but the testi-
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mony of the surveyor and at least one other witness, presumably disinterested, favors
contestant. As to the matter of planting trees, those alive and growing are declared
to have been planted by a former oceupant of the land, and not by Rebinson.

"We feel compelled to conclude thit the claim has been neglected to such an extent
as to show lack of the good faith required in these cases, and that neither in spirit
nor letter have the requirements of law been complied with; and we therefore rec-
ommend. that the contest be sustained. '

Your office has treated the decision of the local officers as conclusive
on the facts; but the petitioner contends that he is entitled to the judg-
ment of your office on the evidence—even if there were no appeal—for
the reason set forth in clause No. 1 of Rule 48 of Practice, inasmuch
as “gross irregularity is suggested on the face of the papers.” The
charges were that the defendant (1) did not break or plow five acres of
said land during the first year; (2) that he did not break or plow an

‘additional five acres during the second year; (3) -that he did not culti-
vate said first five acres fo crop or otherwise during the second year;
(4) that he has not complied with any specific requirement of the timber-
culture act. The petitioner contends that the allegata and the probata
do:not correspond, as should be the case according to numerous depart-
mental decisions—eciting Platt ». Vachon (7. L. D., 408); Jenks ». Hart-
well (13 L. D., 337); Prince ». Wadsworth (5 L. D., 299) Andrews v,
Corey (7 L. D., 89); and adds: : ;

" The only facts that can be said to be found in the register and receiver’s decision
" are: (1) That the plowing was mainly done by a Chinaman, whose teain consisted
of one horse; (2) That the land had been neglected and the requirements of the law
have not been complied with, so that bad faith may be inferred.

. 8o far as the finding relates to the Chinaman, it is obviously immaterial. No
reason appears why a Chinaman could not plow as well as anybody else; and the
Department will certainly not take judicial notice of the deficiencies of Chinamen
in general, or of this one in particular. Nor dves it appear, directly or inferentially,
that one horse was not sufficient for the plowing; and the decision does not even
purport to express an opinion to that effect.

The charge of bad faith was not made in the contest atﬁda,vw, and any ev1denee
on that point, if offered, was irrelevant and inadmissible. Proof of bad faith will
not support an allegation of failure to plant and cultivate (Alexander ». Hamlin, 17
L.D., 452). The only charge is failure to do certain specific work; and the register
and receiver utterly ignore the evidence as to that work. . . . . It was error
o hold that any appeal from the register and receiver’s decision was necessary; and
the decision below is erroneous in closing the case against the defendaunt on that
ground.

The second question in issue is, whether the defendant’s appeal from
the local officers was properly served upon counsel for the contestant.

The defendant makes affidavit that he served said appeal by leaving
a copy thereof in the office and on the desk of 8. S. Knoles, attorney
for the contestant,on February 28, 1894. This affidavit is corroborated
by A. F. Merchant, who states that on or about February 28, 1894, he
saw the defendant place some papers on Mr. Knoles’s desk. Knoles,
in his affidavit executed April 23, 1894, states that, up to that date, no
notice of any kind had been served on him or any one in his behalf; but
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it is suggested that he may have received and read the letter left upon
his desk by defendant, without considering it to have been “served”
on him, That his statements in this connection are not entirely relia-
ble is shown by the fact that in his affidavit exeeuted April 23,1894, he
asserts that no notice of any kind had been served on him by the
defendant or any one in his behalf, while in his letter transmitting said
affidavit he admits that a copy of defendant’s second application for a
rehearing had been served upon him on April 20,1894, The defendant,
in his affidavit executed April 26, 1895, declares ‘“that the said S. S.
Knoles has, since said day” (February 28, 1894), ““admitted that he had
received the copies of said papers left by affiant in the office of said
Knoles as aforesaid.” Knoles, in his motion to dismiss the petition for.
certiorari, filed December 31, 1895, does not deny having actually
received said papers; with manifest careful avoidance of any direct:
contradiction of defendant’s statement, he says: “ We do know we were
not served with notice of appeal from the deexsmn of the local office of
Janunary 15, 1894.” ’ :

Finding as a fact, therefore, that a notice of said decision was laid
upon the table in the office of counsel for contestant, and was, as might
‘maturally be presumed, and as has since been acknowledged by him, in
faet actually received, there remains the question whether under the
circumstances set forth he was, ]egally served with notice of said
decision?

It does not appear to me that the provisions of the Code of Califor-
nia or of any other State or Territory can properly be recognized by
this Department as controlling, where the depaltmental Rules of Prac-
tice have made explicit provisions.

" The law and the departmental Rules of Practice are especially careful
with regard to service of notice whereby jurvisdiction is acquired; and
the Department has repeatedly held that notice which is not sufficient
to confer jurisdiction, may be sufficient for other purposes. See Ander-
son v. Rey (12 L. D., 620-1): ‘ ’

Notice of certain interlocutory motions, proceedings, orders, and decisions, may
be made either personally or by registered letter through the mail; but the rules.
make no provision for the service of a notice of contest by registered letter.

(See also Driscoll ». Johnson, 11 L. D., 604, and cases therein cited.)

I am strongly impressed with the eonviction that the contestant
actually received a copy of defendant’s appeal, and in my opinion it
was sufficient notice of the same. :

The decision of your office makes no finding of faéts, but acecepts the
finding of the local officers, and in view thereof affirms their decision.’
Yet nothing can be clearer than that their decision is based largely, if
not wholly, upon statements which would not warrant nor justify their
conclusion. They say: “In the matter of the grain-crop the dispute is
sharp;” but it is utterly unimportant whether or not the defendant
raised any grain-crop; the requirement of the law is that the entryman
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shall “cultivate to erop, or otherwise”—the purpose being, not to raise
a ecrop, but to put the land in a condition for tree-raising, They say .
farther: ¢ As to the matter of planting trees, those alive and growing
" are declared to have been planted by a former occupant of the land

and not by Robinson.” But the contest affidavit covered—and inas-
much as the third year of the entry had not expired, it could cover—
only the first two years of the entry; aund the law does not require the
entryman to do any planting during either of those years. In short, it
is plain upon the face of their decision that the local officers, in densest
ignorance of the demands of the timber-culture law, found bad faith on
the part of the defendant, and recommended the cancellation of his
entry, for not having done what the law does not require him to do.

Under such eircumstances, the contingency having arisen which is
contemplated in the first clause of Rule 48 of Practice—gross irregu-
larity being suggested on the face of the papers—the decision of the
local officers ought not to have been considered final as to the facts,
even it the defendant had not appealed. '

In my opinion, justice to the applicant demands that the record of
this case shounld be certified to the Department, and I so direct.

CONTESTANT—-PREFERRED RIGHT OF ENTRY—RELINQUISI—I'MENT.‘
O’CONNOR ET AL, v. WILLARD’S HEIRS.

A contestant is not entitled to the benefit of a relinquishment filed during thé
pendency of charges of such charaecter, and so presented, that it must be held the
relinquishment was not the result of the contest. :

Secretary Smith to the Commissioner of the General Land Office, Jcmucwy
25, 1896. (G. B. &)

‘T have considered the case of Patrick O’Connor et al. v. the heirs of
W, P. Willard on appeal of plaintiffs from your office decision of June
1, 1895, directing the issue of final papers on desert land entry, No. 39,
for the S.§ NE. 4, 8. f and NW. £ of NW. 1 Sec. 34, Tp. 27 8., R. 25
E., Visalia land district, California. ' _

This entry was made on April 2, 1877, by W. P. Willard. It is one
of the desert land entries in the Visalia, California land district, that
was suspended from September 28, 1877, until February 10, 1891,

On May 6, 1892, Patrick O’Oonnor et. al. filed aﬁidavw of conteqt
against said ently alleging: _ _

1st. That the'said land was not at the date of said entry and never had been desert
land..

2nd. That said entry was not made for the use and heneﬁt of saLd claimants but
for the use and benefit of some other person, to this contestant unknown.

3rd. That said entryman has never reclaimed said tract of land or any part ther eof
by conducting water thereon.
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This confest was rejected by the local officers, your office affirmed
that action and on appeal to the Department it was here held on April
16 1894, that the second charge in the affidavit of contest ¢ is altogether
too mdeﬁmte to base a contest on,” and “the third charge, that of
non-reclamation is premature.”

It was further held however that the first eharge in the affidavit of
contest is sufficiently specific and the case was remanded with direc-
tions that a hearing be ordered before the local office ¢ to deter mme the
character of the land at date of entry.”

On March 16, 1893, George A. Willard, as adinistrator of W, P,
Willard deceased, offered final proof on said desert land entry, except
as to the NI  and NE. £ of SE. 1 section 34, Tp. 27, 8., R. 25 E,-which
he that day relinquished. Said entry was canceled as to the part
relinquished and on the same day Mareh 16, 1893, State indemnity
school selection was presented therefor, Whlch selection was filed and
‘held suspended pending the final- dlprblthI] of the aforesaid contest”
then pending.

Patrick O’Counnor et «l. protested against the acceptance of said final
proof and having offered to pay all cost of the proceedings, were
allowed to cross-examine the witnesses who had testified on the final
proof.

On May 3, 1893, the local officers rejected the said proof and on May
'31, following appeal was made to your office. At the time the aforesaid
departmental decision herein was rendered the final proof of claimants
had not been passed-on by your office, and the Department for this
reason declined to pass on that in advance of an expression of opinion
thereon by your office, '

On May 17, 1894, your office remanded the case ‘to.the local officers
and by letter of that date ordered » hearing in accordance Wlth the
said departmental decision of April 16, 1894.

Before the day finally set for a heaung the contestaut Patrlck
’Connor, filed a petition and affidavit, in the nature of an amendment
to the original contest, setting forth that the land had never been
reclaimed by claimant, nor the heirs of said claimant, and further
alleging that claimant nor his heirs have any water right with which
to reclaim said land, and alleging that the final proof submitted as to
the reclamation of said entry is null and void.

On December 27, 1894, the local officers rendered their joint decision
wherein it is stated, I

‘We have examined the record and procecdings in tlns case, and find no evidence
introduced in support of the charges as to the non-desert character of the land, nor
as to the fraud in the entry and we hold that the insufficiency of the proof of recla-
mation is not within the jurisdiction of this office as the matter of the proof of the
reclamation is now pending before the Hon. Commissioner on appeal from the rejec-
tion by this office.

O’Connor et al. appealed and on June 1, 1895, your office considered
together the appeal of the contestants and the final proof submitted
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by the. heirs of the entryman, affirming the local officers, and holding
the final proof sufficient. ‘ ' .

This decision was the subject of review by your office gpinion of
October 21, 1895, wherein the same general conclusion was reached.

The present appeal assigns ten specifications of error. :

Briefly the contention of appellants is that your office erred in approv-
ing the decision of the register and receiver,that it was not within
the jurisdiction of that office to hear and determine the charge of non-
reclamation; that it was error to refuse to award to the contestauts a
preference right to enter the land relinquished by the desert land claim-
ants in the face of their contest, and that it was error to accept claim-
ant’s final proof as sufficient.

It will be remembered that under the decision of the Department the
case was remanded for a hearing on one issne alone—the character of
the land at date of entry. This charge appears to have been practically
abandoned, no evidence having been offered in support thereof. Indeed
a charge that land was not desert land at- date of entry is under strict
rules of pleading inconsistent with the charge that it has not been
reclaimed, and can only be justified on the ground that the govern-
ment is a party in interest and will entertain charges that a statute
has been violated in more than one of its requirements, however incon-
sistent such charges may be. The charge of non-reclamation when first
made was premature, and although the contestants may have had the
. right to amend their affidavit of contest after the case was remanded,
it does not appear how their interests would be thereby advanced. The
insistence is that they are entitled to a preference right to the land
relinquished while their contest was pending. . This is based on the
rule that a relinquishment made while.a contest is pending against the
entry, will be presumed to have been the result of the contest, and the
contestants doubtless recognizing the weakness of their charge as to
the non-desert character of theland saw the necessity of keeping alive
the charge of non- reclamatlon whlch was in the ﬁlst instance prema-
turely made.

Briefly stated the question presented resolves itself into thl%—Does
- any preference right to enter lands relinquished while a contest is pend-
ing, lie when it appears that the charges were either false or premature.

This braneh of the case might be eliminated on the ground that all
questions relating to preference rights should be reserved until there
has been an attempt to exerecise such right, but the contestants ask for
an adjudication now and a present settlement will relieve your oﬂlce of
future embarrassment in disposing of the land.

‘A contestant is entitled to a preference right to enter land relin-
quished after the initiation of his contest against the entry thereof, if
the relinquishment is the result of his contest. :

-It does not appear in this case that the land 1e11nqulshed had been
reclaimed, but at the time the charge of non-reclamation was made it
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was premature and did not lie, henece from a legal standpomt there was
no contest pending on this ground. '

The charge that the land was not desert land does not appear to ha;ve.
been supported by evidence.

I must therefore hold that the relinquishment filed herein was not
the result of plaintif’s contest and that no preference right was gamed
thereby.

As to that part of the entry on which claimants have offered final
proof I have examined the proof submitted and agree with your office
decision that said proof is sufficient. ’

Appellant’s protest is therefore dismissed  and the decision appealed
from is affirmed.

TIMBER CULLTURE ENTRY—FINAL PROOF.
EpcAr M. JEssUP.

. In the submission of final fimber culture proof the personal testimony of the entry-
man should be taken before some officer authorized to administer oaths in the
district in which the land is situated.

Secretary Smith to the Commissioner of the General Land Office, Janum‘y‘
25, 1896. ‘ (W. A.B.y

Edgar M. Jessup made timber culture entry on July 29, 1885, for the
NE. 1 of the SE. 1 of Sec. 27, L. 119 N,, R. 67 W., Huron, South Dakotas
land district.

March 12, 1894, he filed petition asking that in the making of final
proof on said entry he be permitted to give his own testimony before
the clerk of the superior court at T.os Angeles, California, where he
now resides. ‘

This petition was denied by your office on July 24, 1894, and from
said decision Jessup has appealed.

He alleges in said petition, which is sworn to, that he has complied
with the timber culture law for the required period, and now desires to
offer his final proof; that his witnesses reside in the vicinity of said
tract and can testify before the clerk of the court of the county in
which the land is situated, but that he himself is now a resident of Los

“Angeles, California; that his claim contains only forty acres, and is

worth about $200; that he has been put to expense already upon the
same, and if’ he is compelled to go to South Dakota to have his testimony
taken there, it will cost more than the claim is worth.

Section 24 of a cireular issued June 27, 1887 (6 L. 1., 280), in regard
to timber culture claims, reads as follows:

In making final proof the claimant (or, if he be dead, his heirs or legal representa-
tives,) must appear in person with at least two witnesses at the land office of the

district in which the land is situated, and there make the necessary proofs; or the
affidavit of the party may be made, and his testimouny, and the testimony of his
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witnesses, given heforé a judge or clerk of a court of record in such land distriet,
but all the proof must be taken at the same time and place and betore the same
officer.

In January, 1890 your office transmltted to the Department the draft
of a proposed cwcular modifying the above section so as to permit the
claimant himself (or, if he be dead, his heirs or legal representatives,)

. to give his testimony on final proof before the elerk of any court of
record, the rule remaining unchanged as to the witnesses, who would
still be required to give their testunony in the district in which the land
is situated.

This draft was returned to your office on January 22, 1895, unap-
proved. In refurning it the following language was used:

From a careful consideration of the matter I am unable to give my approval to the
proposed change.

The uniform construction of this Depdrtment has always been to restrict the:
making of the affidavit in connection with the entry, or final proof thereon, to be‘_
made before officers authorized to administer oaths in the district in which the land
is situated. While the timber culture law makes no specific requirement ot proof on
the part of the claimant, yet any affidavit or other form of proof, made in support:
of the timber culture entry, should be made before some officer authorized to admin-
ister oaths in the distriet in which the land is situated.

To require claimants to make their proof before some officer aunthorized to-
administer oaths within the land district in which the land is situated, may impose-
a hardship, nnd in some cases the claimaut may not be ablé to comply therewith, yet:

--such special cases may better be made the subject of confirmation by the board than
to change the rule and permit the proof of the elaimant to bé made otherwise.than
before some officer within the land distries.

Jessup’s petition must therefore be denied.
Your office decision is affirmed.

SWAMP LAND GRANT—AGENT’S REPORT.

OrEGON CENTRAL R. R. Co. ». STATE 0F OREGON.

Concurrent reports of the 3tate and government agents as to the swampy character
of specific tracts at the date of the grant, based npon an investigation made by
said agents in 1885, will not warrant favorable action by the Department in the-
absence of evidence furnished by the State as to the character of each sub-
division.

Secretury Smith to the Commissioner of the General Land Office, February .

(J.L H.) 3, 1896. (J. L.)

On: June 7, 1894, the Orevon Central Railroad Company filed an
appeal from your ofﬁce decision of February 19, 1894, wherein your
office awarded to the State of Oregon as swamp and overﬁowed lands. -
made unfit thereby for cultivation, the following tracts of land in Ore-
gom City land district, Oregon, and held for rejection the company’s.
claim to the same, to wit: [description omitfed] aggregating 557.72
acres.’

.
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By the same decision your office directed the local officers to order a
hearing to determine the character (as swamp or non-swamp) of lot 6
of Sec. 32 T. 3 N., R.1 W.,, containing 24.10 acres.

It appears that by letter dated January 29, 1894, Sylvester Pennoyer,
governor of Oregon, requested your office
“{o cause such steps to be taken as shall allow the State of Oregon an oppor-

tunity to prove in such manner as you may approve that the following described
Iands are swamp and overtlowed, to witi:

" Lot2 * of See. 7,T.3N., R.1W, of the Willimette Meridian.
Lot 1 111 16, %3 13 143 [13
LOt 4 14 15} 4 1 13 113

- Lot 6 13 22} 113 (43 13 13
Lot 7 ¢ 2L, T.4N,RI1IW, “ “
SW'%NE.% 113 21’ i 131 14 144

On February 19, 1894, your office, in response to said letter, directed
a hearing to determine the character of smd Iot 6 of section 32, T.3 N,,
R.1 W.; for the reason, that

Agent Shackleford of this office, and the agent.on the part of the State, who exam-
ined the land in 1885, reported the same to be swamp and overflowed land within the
meaning of the grant; and John 8.Roe an agent of this ofﬁce, who made. a subse-
quens examination,.classed said lot as dry Jand. ’

Your office then proceeded to award to the State of Oregon ‘as
swamp and overflowed lands within the meaning of the act of Septem-
ber 28, 1850, as extended to the State of -Oregon by the act of March
12, 1860 (12 Stat., 3),” all of the twenty-two subdivisions of land
described in the list first above copied, and held the railroad company’s
selection of and c¢laim to said twenty-two subdivisions for rejection; for
the reason ¢“that they had been found tobe swamp lands by the agents
of the government, who made special examinations thereof in the
field.”

It appearsthat the twenty-three subdivisions aforesaid, were embraced
in a long list of swamp-land selections filed in behalf of the State of
Oregon in the year 1871. On March 15, 1872, the United States sur-
veyor-general for Oregon, after hearing ¢laborate arguments for the
. State’s claims, certified in respect to the tracts.of land involved in this
case, as follows:

In the selections made by the State north of the base line, 1 find numerous small
lakes listed that were meandered by the government surveyors, and consequently
are not within the surveys, and cannot properly be listed with a view to patenting.
(See page 17, of report.)

The fact that the lakes were meandered would indicate that the
ridges lying outside the meanders, and which were surveyed, were dry,
or at least not swamp lands at the time of the surveys.

‘The first official maps of townships 3 and 4 north of range 1 west,
(north of the base line), were approved by the surveyor general on May
5, 1854. - Other maps of said townships on file, showing the location of
many donation and other claims were approved on September 25, 1862,
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and May 24 1bﬁb respectlvely The field notes accompanyin g said
maps are not to be found in your office. -They were before the surveyor
general at the time of his certificate above quoted.

I do not think that the concurrent opinions of Shackleford Abernethy
and Roe as to the condition and character of said tract of land on March
12, 1860, based upon personal observation alleged to have been made by
them in the year 1885 (twenty-five years afterwards), are sufficient to
justify me in certifying that the greater portion of each and every one
of said minute subdivisions was at the former date swamp and over
flowed land made unfit thereby for cultivation.

The State of Oregon elected to make her own selections of swamp
lands by her own agents, and to present proof that the lands selected
were of the character contemplated by the swamp land grant. In this
case the State of Oregon has offered no proof; and the request of the
governor for an opportunity to do 5o should have been granted.

Your office will therefore direct the local officers to order a hearing to
determine what was the character of cach and every subdivision of land
hereinbefore mentioned on March 12,1860; and to give notice thereof to

" the railroad company aforesaid; and to every person who may appear
by their records to have an interest in said land under the donation -
laws, or other laws of the United States. At said hearing the burden

. of proof will be upon the State of Oregon to show by legal testimony
that the greater part of each one of said subdivisions was on March 12,
1860, swamp and overflowed land made unfit thereby for cultivation. -

Your office decision of February 19,1894, is hereby modified in accord-
ance with the foregoing direction. . '

JUDGMENT—CANCELLATION—SETTLEMENT RIGHT.
OBTTEL ». DUFUR.

A j’ud’gme‘n{: of cancellation takes effect as of the date rendered, and the land released
thereby from appropriation becomes subject to entry as of such date, without
regard to the time when said judgment is noted of record in the local office.

An intervening adverse entry defeats a prior settlement right if such right is not
asserted within the statutory period.

Secretary Smith to the Commissioner of the General Land Office, February

(J.L.H.) 3, 1896. (F. W. C.)

I have considered the appeal by Abel H. Dufur from your office deci-
sion of June 15, 1894, holding for cancellation his homestead entry
covering lot 1, Sec 23 T. 48 N., R. 4 W,, Ashland land dlstrlct Wis-
consin,

This tract is within the fifteen mile or indemnity limits of the grant
made to aid in the construction of the Bayfield branch of the Chicago,
St. Paul, Minneapolis and Omaha Railroad. The land is-also within
the primaty limits of the grant made to aid in the construction of the
Wiscensin. Central and is opposite unconstructed road. .
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Under the previous rulings of this Department it has been held that
the indemnity reservation created on account of the grant made by
the act of June 3; 1856, to aid in the construction of the Omaha rail-
. road defeated the grant made by the act of 1864 to aid in the construc-
tion of the Wisconsin Central Railroad.. C., St. Paul, M. & O. Ry. Co.
(6 L. D., 195.)

This holding has been reversed by the decision of the supreme court
in the case of Wisconsin Central v. Forsythe (159 U. 8., 46); so that
* this land must be held to have been a part of the grant to aid in the
construction of the Wisconsin Central Railroad, but being opposite
the unconstructed portion of that road was included within the for-
. feiture declared by the act of September 29, 1890,

. It appears that on December 5, 1889, the local officers erroneously
permitted one R, H. Miller to make soldiers’ additional homestead entry

of this tract, which entry was held for cancellation by your office
decision of April 6, 1891, which decision was anﬁrmed by this Depart-
ment July 18, 1892.

It must be clear from this recitation that this land was not subject
to entry from the time of the withdrawal under the act of 1856, until
the cancellation of Miller’s entry July 18, 1892,
~ On April 18,1891, however, Louis O}ettel tendered a homestead appli-
cation for _this land which was rejected for conflict with Miller’s entry,
from which action he.appealed, and upon November 11, following,
Dufur also tendered a homestead application for this tract, which appli-
cation was also rejected for conflict with Miller’s entry, from which
action he also appealed.

No action appears. to have been taken npon these appeals and fol-
lowing the cancellation of Miller’s entry, both Dufur and Oettel again
applied to make homestead entry of this land. The application by
Dufur was tendered Septunber 1, 1892, and was permitted to go of
record. )

On October 20 following, Oettel again tendered a homestead applica-
tion, which was rejected for conflict with the entry by Dufur, from
which he appealed, and upon the hearing ordered to determine their
respective rights in the premises the record now before this Depart-
ment was made.

From this record it appears that Oettel made settlement upon this
land in April, 1891, and has since kept up a claim to theland, althongh
he does not appear to have continued residing thereon,

Under my view of the case, the question as to whether his residence
following his settlement in April, 1891, was sufficient to hold the land
is not material to the decision in this case, for, if it be admitted that
‘his subsequent actions in conmection with this land were sufficient to
protect him in his settlement from the time when made, yet to avail
him anything under such settlement it is necessary that he should have

_presented his application within three months from the time the land
was properly subject to entry.
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In your office decision it is stated that the additional entry.made by
Miller was canceled on August 20, 1892, which must be based upon the
idea that the entry is notcanceled until the notation of the formal can-
cellation of his entry upon the local record. »

In the decision of this Department in the case of McDonald v. Hart-
man ef ol. (19 L. D., 547), on the authority of the decision of this
Department in a number of cases therein referred to, it was held—

That a judgment of cancellation takes effect as of the date rendered, and the land

‘released thereby from appropriation Lecomes subject to entry as of such date with-
out regard to the time when such judgment is noted of record in the local office.

In order to protect himself in his settlement it was necessary there-
fore that Oettel should have tendered an-application within three
months from the date of the cancellation of Miller’s entry, which, under
the above rule was July 18, 1892. His application was not presented
however, until October 20, 1892, and as Dufur had made entry in the
‘meautime, I must reverse your office decision and direct that Dufur’s
-entry, if otherwise regular, be permltted to st‘md subJe(,t to compliance
<w1th the law. .

’ SETTLEME“NT RIGHT BEFORE SURVEY—-APPLICATION TO ENTER.
WILLIS . MERRITT

“To protect a settlement right, acquired before survey, against adverse claims the
right must be asserted within three months after the plat of survey is filed in

the local office. : B
-Secretary Smith to the Commissioner of the General Land Office, February
4, 1896. o - (J A

The land involved herein is a part of the SW, 1 of the NE. £ of Sec.
27, T, 20 N,, R. 26 W., Missoula, Montana, land d1stm(,t

Said section 27 lies within the limits of the grant to the Northern
Pacific Railroad Company, withdrawn upon general route February 21,
1872. - January 18, 1889, a plat of survey of said section was filed in
the local land ofﬁce On the same day James -S. Merritt presented
homestead application for the SW.1 of the NE. £, the NW. 1 of the
SE. 4, the NE. { of the SW. 1, and lofs 2 and 3 of said section, alleging
that sald tract was excepted from the grant to the Northern Pacific
Railroad Company by veason of the oceupancy of the same by bona fide
settlers on February 21,1872, and continuously since that time. The
homestead application was rejected by the local officers, whereupon
Merritt applied for a hearing. The company listed the land for patent
September 3,1889. After decision by this office on July 7,1893, adverse
to said company, its list was canceled by your office on October 3, 1893,
- as to the land claimed by Merritt. Merritt’s homestead application

‘was allowed November 10, 1893, and on December 28, 1893, he made
final proof. On the same day C. C. Willis filed an affidavit, alleging—
" Thatin October, 1887, he settled upon unsurveyed publie land, now described as
the SW. 1 of the NE.  of section 27, in Tp. 20 N., R. 26 W., in Missoula County,
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Montana, and that he has resided upon ssid land continuotsly since-said date to the
presetit time, and has improvemeénts upon said tract of the value of $2000.00; that

© .sinee the date oi his settlement he has been the sole resident and occupant of said

land.

Affiant further states that the said tract of land is now claimed by one James S.
Merritt, who made final proof upon the same on December 28th, 1893; that to his
knowledge the said James 8. Merritt has never resided upon the said'land and that
ag affiant verily believes, he (this affiant) is the only person who is lawfully entitled
to said tract of land. )

He therefore protested against the acceptance of Merritt’s final proof
as to the SW. } of the NE. % of section 27, and requested that a hear-
ing be 01'dered

Hearing was had before the local officers March 28, 1894, The testi-
mony shows that Merritt is in possession of about ﬁ.fteen acres of said
SW. % of the NE, £, lying south of a fence which runs through said
tract. He has never been in possession of the land north of the fence.
In October, 1887, Willis purchased the improvements of a prior settler
on the land north of said fence. He has sinece that time been in pos-
session of the land, and has expended about $2,000 in erecting improve-
ments. . He has not applied to enter the land; does not allege that he
is a qualified entryman; and has not claimed any settlement right, but
intended to purchase the land in his possession from Merritt after
patent to him. He does not pray for relief in his affidavit of protest,
and there is nothing in the record to indicate in what manner he
intends to secure title to the land.

The local officers recommmended the dismissal of the protest on the
holding that Willis waived his rights to the land by his failure to apply
to enter within three months after the filing of the plat of survey.

On the protestant’s appeal, your office, after stating the facts and
making reference to section 2274, Revised Statutes, under which one
of several settlers on unsurveyed land may, after survey, enter the
traet after first executing an agreement to convey to the other. settlers
the land occupied by them, decided the case as follows:

This land is in an odd numbered section and was within the limits of the grant o
the Northern Pacific R. R. Co.. Merritt contested the right of the road to the land
embraced in his entry, and the right of the road was canceled as to this land;
October 3, 1893. Willis had three months thereafter within which to file his claim.
Having done so on December 25, 1893, it cannot be said that he has been guilty of
Jaches. Goodale 2. Olney, 13 L. D., 498.

I do not see that Merritt is entitled to any special consideration by reason of his
contest against the railroad. He <vas only protecting his own interest and inci-
dentally the part of one of the forties elaimed by Willis was thrown open to-entry.

The contention that Merr_itt’s gettlement on the SW. 1 SE. } gives him a right to-
land in the 8W. } NE. { further than his improvements extended is altogether

~untenable. Willis purchased his improvernents of MeGowan before he made settle-
ment and he made settlement and commenced his building before he was notified by
Merritt of his claim. But, had this not been so, it would not have affected the case
for a settler cannot be permitted to claim land in some quarter adjoining that on
which his settlement is made further than his improvements extend, when settle-
ment is made by the parties prior to survey.
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" Your decision must be reversed. The final proof of claimant will stand rejected
as to the SW, £ NE } until Merritt files his agreement to convey to Willis as
contemplated by the statute, that part of the SW. 1 NE. i whieh includes his
improvements.

~ The defendant’s appeal from said decision buugs the case before the
department for consideration.

Willis does not allege that he is qualified to enter the land, except,
inferentially, by the statement that he believes that he “is the only
person who is lawfully entitled to said tract of land.” However, he
cannot be heard to assert any claim to the land, even if he had shown
that he is a qualified entryman. It was necessary for him, in order to
save his rights as against adverse claimants, to apply to enter within
three months from the date of the filing of the plat of survey in the
local office. (Seec. 2266, Revised Statutes; section 3, act of May 14,
1880, 21 Stat., 140.) He was not relieved from this duty by the fact
that Merritt had no settlement claim to the land north of the fence.
Neither can he gain anything through the successful issue of Merritt’s
ceontest against the Northern Pacific Railroad Company, because Mer-
ritt had not entered into any agreement to convey the land to him
under section 2274, of the Revised Statutes.

Merritt has the.right, by virtue of his homestead apphcatmn to enter
the land, as no adverse claim was asserted within three. months after
the ﬁllng of the plat of survey.

The protest of Willis must therefore be dismissed.. The declslon :
appealed from is accordmg]y reversed. :

- HOMESTEAD—ACT OF JUNE 15, 1880—~CONFIRMATION.

~ JomN C. HENLEY.

‘A cash entry under section 2, act of June 15, 1880, made by a homesteader who has .
~ previously thereto voluntarily relinquished the original entry, is a nullity, and
therefore not susceptible of confirmation under section 7, act of March 3, 1891.

Sem et(wy Smith to the Comm@sszoner of the Ge'neml Land Office, February
: 4, 1896.. : (W. A. B.)

John O. Henley made homestead entry.on September 12, 1870, for
the N. 3 of the SE. § of See. 20, T. 16 8., R. 2 W., Montgomery, Ala-
bama, land district, and said entry was canceled April 5, 1871, by
relinquishment.

On January 17, 1887, Henley purchased said tract under the second

section of the act of June 15, 1880 (21 Stat., 237).

- June 6 1888, your office held Henley’s cash entry for cancellation as
invalid, for the reason that said tract had been reported in the mineral
list of 1879 as valuable for coal, and it thus fell within the class of
lands reserved from entry by the act of March 3, 1883 (22 Stat., 487),
until offered at public sale.

10332—voL 22 ”
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-~ On appeal, the Department modified your office decision, and directed
that Henley’s entry be suspended pending the offering of the land at
public sale. (9 L. D., 178,) '

July 14,1893, Henley filed a motion to have his entry passed to patent
under the seventh section of the act of March 3, 1891 (26 Stat., 1095).
Your office forwarded said motion to the Department, and on.January
10, 1894, it was returned without action by the Department, and with
instructions to your office to take such action thereon as was warranted
by the facts and the law, '

“Omn October 18, 1894, your office held that the fourth section of the
act of June 15, 1880 (under which act Henley purchased said land),
expressly provided that said act should not apply to any mineral land
of ‘the United States; that Henley’s cash entry was therefore invalid
when made; and consequently it is not such an entry as is confirmed
by the act of Mareh 3, 1891,

Henley’s appeal brings the case again before the Department.

It is unnecessary to consider what effect the act of March 3, 1883,
had in modifying the operation of the act of June 15, 1880, in the State
of Alabama, as Henley’s cash entry may be held invalid on grounds other
than those assigned in your office decision, grounds which were over-
looked in the former decision of the Department herein.

" In the case of Rice ». Bissell, 8 L. D., 606, it was held that a volun-
tary relinquishment of the original entry divests the entryman of all
claims thereunder, and effectually precludes the right of purchase under
section 2, act of June 15, 1880. It was said in that case that:

One who has formally relinquished his right under an entry has just as effectually
divested himself of all claim under that entry to the land covered thereby as if he
had, by a written instrument, attempted to convey his interest to another. - He has
by his own free and voluntary act released all claim to the land thereunder, and
should not afterwards. be allowed to set up a elaim upon said entry, unless upon a

showing, as for instance of mistake in the execution of the relinquishment, such as
would justify the reinstatement of the original entry.

This language was quoted and approved in the case of Cole v. Reed,
10 L. D., 588, where the same rule was followed.

Henley’s relinquishment of his original entry seems to have been
entirely voluntary. By that relinquishment he surrendered all his
rights to this land, and thereafter had no greater claim to it, equitable
or otherwise, than the veriest stranger.  He was. not entitled to pur-
chase the land under the second section of the act of June 15,1880, and
his cash entry made under that act was therefore a nullity.

An entry that is a nullity under the law as it existed prior to the act
of March 3, 1891, is not susceptible of confirmation under the proviso
to section seven of said act. (Mee v. Hughart, 13 L. D., 484; United
States v. Smith, 13 L. D., 533.)

Your office decision is affirmed, Henley’s motion is denied, and his
cash entry will be canceled.
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MINING CLATM—PROOF OF CITIZENSHIP-SURVEY-—-LOCATION NOTICE.

RoSE No.1, AND ROSE No. 2 LopE CLAIMS.

A properly authenticated certificate of incorporation, filed by a corporation that is-
applying for a mineral patent, is sufficient proof of citizenship under the stat--
ute. It is not within the province of the Land Department to determine whether
such a corporation is anthorized under its charter to take patent for minerak
lands.

The official survey of a mining claim must be in accordance with the recorded noticé
of location as of record at the time of the order authorizing the survey.

In the absence of an organized mining district the record of a mineral location should
be made in the recorder’s office of the county in which the land is situated.

Secretary Smith to the Commissioner of the General Land Office, February
4, 1896. (P.J.C)

It appears by the record before me that the Diamond Kyune and
Castle Stone Company, a corporation organized under the laws of the
Territory of Utah, made application, February 15, 1892, for patent for .
the Rose No. 1 and Rose No. 2 lode claims, lot No. 38, Salt Lake City,
Utah, land district, and after publication notice ently was made Sep-
tember 20, 1894,

On eonmdelajﬁlon of the matter in due course of business your ofﬁce,,

by letter of December 7, 1894, decided:

The record shows that entry was made by the Diamond Kyune and Castle Stone-
Company, but no copy of the articles of incorporation of said company is on file-
with the case, nor is it shown for what purpose nor nnder what law said company is:
organized nor whether it is authorized by the terms of its charter to take patent
for mineral land.

Claimant should, therefore, furnish a certified copy of its artieles of incorporation
as required by paragraph 76 of circular of December 10, 1891.

The location upon which the survey of said claim was based was made August 31,
1891, but the same was not placed of record until September 14, 1891, while the order -
~ for survey was issued on September 9; 1891.

It will, therefore, be necessary to have a new survey of said claim, made upon an
order for survey issued subsequent to the recording of the location notice upon
which said survey-is made. See decision of the Honorable Secretary in case of.
Lincoln placer elaim, 7 I.. D,, 81.

The claimant will be allowed sixty days fromnotiee in which to furnish the requlred
evidence, in default of which the entry will be canceled without further notice from
this office.

From this judgment the claimants appeal, assigning as error the rul-
ing of your office on both the points upon which your judgment is based..

Sec. 2321 of the Revised Statutes provides how proof of citizenship..
‘may be made by applicants for patent for mining claims, and among -
other provisions is found this:
and in the case of a corporation organized under the laws of the United States, or of
any State or Territory thereof, by the filing of a certified copy of their charter or-
certificate of incorporation.

There was filed with the application for patent a certificate of incorpo-
ration under the great seal of the Territory of Utah. This was a com-
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pliance with the requirements of the statute in relation to citizenship
and should have been accepted by your office as such. It is not, in my
-opinion, within the province of your office to inquire into and determine
whether a corporation furnishing this certificate is authorized “under
its charter to take patent for mineral lands.” If the corporation has
complied with the law that is sufficient for the purposes of the govern-
ment and the inquiry as to whether it can take or hold land is one
lodged in the State or Territory granting the charter or the stock-
holders of the company. At all events, the government has no juris-
diction to make this inquiry in an application for patent, where there
has been a compliance with the law., The ruling on this point was
therefore erroneous.

" By circular of November 20, 1873 (Copp’s United States Mineral
Lands, 68), the manner in which surveys of mining elaims should be
made is fully set forth and upon the question here presented it is said:

Under all lJaws and regulations, whether local or general, the location of a claim
in such a manner as to give notice to the world of the nature and extent of the same
is not only indispensable, but in most cases, mining claims are initiated thereby, and
all subsequent proceedings are based upon and must conform to such location., A
failure to make and record the location in accordance with the law and regulations
in force at the date of the location will defeat the claim, and if it is not made with
such definiteness as to operate as notice to all persons seeking to acquire rights to
mining lands, it will be void for uncertainty.

It follows, therefore, thatin making surveys of mining claims, it becomes essentially
necessary to ascertain the boundaries thereof as established by the original location,
for the rights of the claimant are limited and defined by such boundaries. To make
a survey in accordance with other lines or boundaries, is tantamount to making a
new loeation of the claim, and the rights of adjoining loecators who have complied
with the requirements of the law may be interfered with and defeated thereby. The
practice of making surveys according to the dictation of parties in interest, instead
of in accordance with the original location, has already caused great confusion and
Jbeen productive of great injury to bona fide claimants.

. You will, therefore, require the applicant for a survey to furnish a copy of the .
original record of location, properly certified to by the recorder having charge of the
records of the original record of location, properly certified to by the recorder hav-
ing charge of the records of the mining locations in the district where the claim is
situate, and cause all official surveys of mining claims to he made in strict conformity

_to the lines established by the original location as recorder; ete.

Again, by cirenlar of September 13, 1878 (1d., 71), it is provided:

The survey and plat of mineral claims, required by section 2325, Revised Statutes
of the United States, to be filed in the proper land office with application for patent,
must be made subsequent to the recording of the location of the mine; and when
the original location is made by survey of a United States Deputy Surveyor, such
JTocation survey cannot be substituted for that required by the statute as above
indicated. :

These instructions have been emphasized by departmental decisions
in Sulphur Mine, ete. (Id., 248; Lincoln Placer, 7 L. D., 81). In the
latter case it was said:

- It is insisted by counsel for appellant that this rule was intended only for original
locations; but the reason of the rule, and therefore the rule itself, is applicable to
amended as well as original locations.
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The reason of this rule is peculiarly applicable to the case at bar,

The location certificates of each of these two claims are dated March
11, 1891, and each were filed for record with the county recorder of
Utah county, March 18, following. Both locations were amended for
the “purpose of more parmcular]y describing the” claims on August‘
31, 1891, and each filed for record September 14, following.

The survey was made under instructions dated September 9, 1891
and was commeneced and completed September 16,1891,

It will thus be seen that at the date of granting the order for an oﬂicml
survey the amended locations were not of record; hence it follows that
the order for the survey must necessarily have been made from the
original locatiouns, as it would have been impossible. for claimant to
have furnished the required certified copies of the amended locations.,
Now, from.an examination of the original and amended certificates it
is shown that by the original Rose No. 2 claim was six hundred feet
wide by one thousand feet long, while by the amended location it is
five hundred and thirty:seven feet wide by .fifteen hundred feet in
length. The ground located originally in Rose No..1 was also six hun-
dred feet by one thousand feet, whereas in the.amended location.it is,
six huondred by fifteen hundred feet.” 1t will thus be seen that.the area
claimed by the amendment is considerably greater than by the original,
The official survey is shown to have been made in accordance with the
amended location. Hence it follows that the official. survey was not
made of the ground indicated by the order of the surveyor-general,,
but “in accordance with the dictation.of the parties in interest.”

- Itis insisted, however, by counsel that inasmuch as the mining claims
are located in an unorganized mining district that.there is no necessity.
under the statute for the loeation certificate being recorded, as, if the
mining distriet is not organized there is no place in which to record the
location, there being no provision of law requiring the location certifi-
cate to be recorded in other than the records of the mining distriet. |

This position is not tenable. The organization of mining districts is
entirely optional with the miners. There is no-law demanding their,
organization, In the absence of an organized district, the record of
mining claims has universally been made. in the recdrder’s office.of the
county in which the claim is situated. The reecording is a necessary
part of the location of a mining claim. .Itistrue thatthe United States
statute does mnot in terms state that the record may be made in the
county records, but it does provide that to enJoy all the benefits of
their locations, the miner must— ;

comply with the laws of the United States and with State, Territorial and loeal regula:
tions not in conflict with the laws of the United States governing their possessory tifle.

That the claimant in the case at bar recognized the necessity for mak:
ing a record of its location is shown by the fact that the certificates
and amendments were filed with the recorder of deeds.

* On the ground last discussed, your office judgment is affirmed.
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APPLICATION FOR CONTEST—ATTORNEY~CONTESTANT.
CASNER ». REED.

The right of a party to be heard as a countestant against an entry, and applicant for
the land covered thereby, will not be recognized where it appears that he is at
the same time the attorney of another claimant for the same tract.

Secretary Smith to the Commissioner of the General Land Oﬂz‘ce, February
4, 1896. (G. C.R)

Fred W. Casner has appealed from your office decision of October 4,
1894, affirming the action of the register and recéiver denying him'a
hearing on his contest, filed September 19, 1892, against homestead
entry No. 24,434, made February 26, 1889, by Cornelius Reed for the
W. & of the NW. } and the SE. } of the NW. L of Sec. 23, and the
NE. % of the NE.  of Sec. 22, T 11 8, R. 8 W , Topeka, Kansas
(Salina series). ’

The reasons given by the register aund receiver for the action ta,ken,
and which your oftice approved, were that there was then a pending
contest over the same land brought by the entryman -herein: (Reed)
against one Nicholas Casner, and because the contest affidavit was
insufficient. '

Besides alleging that your office decision is erroneous in holding that
the contest affidavit was insufficient, etc., applicant alleges an additional
error in your refusal to consider an alleged protest filed April 30, 1894,
against the acceptance of the final proof made by Reed April 20 1894

The land above described has been the subject of contest and strife
for a period of nearly ten years. One Nicholas Casner made home-
stead entry thereof on Oectober 22, 1881, and on April 3, 1886, Corne-
lins Réed filed an affidavit of contest against the entry, charging
abandonment, The register and receiver recommended the entry for
cancellation, and your office, on appeal, (October 23, 1888,) affirmed
that action; and on Casner’s failure to appeal; your office canceled the
entry as of date January 25, 1889. On February 23, 1889, Casner filed
an appeal from your office decision of October 23,1888, This appeal
was denied because filed too late, and on February 26, 1889, Reed made

homestead entry of the land, Casner then applied for a writ of certi-
~ orari, and this application was denied by the Department, July 25, 1889,
Casner then applied for a new learing, which your office allowed, and
on February 6, 1890, the register and receiver again decided against
Casner. On appeal, your office, on August 5, 1891, affirmed that judg-
ment, and on November 13, 1891, denied a motion for review. ,
.. On further appeal, the Department, on September 12, 1892, affirmed

that action,

In a lengthy and well considered opinion, the Depa1tment on Decem-
‘ber 19, 1893, denied a motion for review.

On J uly 12, 1894, the Department denied a motion for a rehearing,
and your office finally closed the case as to Casner, August 7, 1894.
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- On January 10, 1895, the Department denied an application for the
_exercise of the supervisory power of the Secretary.

1t is thus seen that action has been taken on this contest, twice by
the register and recewel six times by our ofﬁce, and five tlmeb by thls :
Depamtment

" Appellant herein, Fred W. OabUEI, is the son of Nicholas Casner,
against whom the t.everal adverse actions were taken. It appearsalso
that on June 15,1891, Nicholas Oasner appointed his son, the said Fred
‘W. Casner, as his lawful attorney *“to perform all and every act and
thing whatsoever requisite,” ete., revoking all powers of attorney there-
tofore given to others, and since his appointmeént, Fred has appeared
actively as attorney in the numerous appeals, appllcatlons for hearing,
motions for new hea,rmgs ete.

While acting as attorney for his father, and on September 19, 1892,
Fred W. Casner applied to make homestead entry of the land; in doing

- 80, he misdescribed the land. While evidently intending to apply for
the land upon whieh his father had made entry, he applied for the W. §
and the SE. } of Sec. 23, and the NE. £ of the NE. 1 of Sec. 22, of said
township and range, and when his apphcatlon was rejected because
the tracts applied for had already been entered, he appealed.

If as attorney he was in good faith in trying to establish the rights
of his father under the latter’s entry, he could not have been in good
faith in trying to secure the land himself. Notwithstanding he
appealed, and claimed error in the refusal of the register and receiver
to aceept his own apphcatlon to enter, he still continued, long after-
wards to urge the rights of bis father under the latter’s prior applica-
tion. The two positions. were utterly inconsistent, and demonstrate
a lack of good faith. He can not be regarded as acting in good faith

‘with the government while pleading the alleged rights of his client to
the land under one entry, and at the same time trying to secure the
land for himself under his own application. His contest affidavit was
filed against Reed’s entry on the day he applied for the land (September
19,1892). His affidavit contained the same misdescription as his appli-

" cation to enter.(above set out), and I concur in the judgment of your

- office that the allegations.in scud affidavit were not sufﬁclently specific
to authorize a hearing.

Appellant insists that on April 30, 1894, he filed an affidavit and
protest against the acceptance of the ﬁnal proof offered by Reed before
the clerk of the district court of Lincoln county, Kansas, on Aprll 20
1894,

Your office in the decision appealed from states that ¢ no action can.
be taken thereon, inasmuech as it appears to have been lost.”

Appellant files with his appeal what purports to be a copy of the
protest alleged to have been filed by him April 30,1894; he fails to
state under oath, however, that the purported copy is in fact a eopy of
a protest filed by him, arid he fails entirely to file ¢ a new protest affi-
davit,” as suggested in the decision appealed from.
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In consideration of all the facts and circumstances connected with
this case, together with appellant’s connection with the case of Cors
nelius Reed ». Nicholas Casner, and the privilege accorded him of filing
a new protest affidavit, and his failure or refusal to do so, I think fur-
ther contests or protests on his part against this entry should not be
allowed. The decision appealed from is modified accordingly only in
this respeﬁt .

PRACTICE—NOTICE Oor APPEAL—RULES OF PRACTICE.
GIBSON ET AL. 9. LASCY,

Failure to serve notice of appeal upon the opposite party can not be excused on the
plea-of ignorance of the law and rules of nractxce

Secr etcw y Smith to the C’ommzsswner of the General Land Office, Februmy
1896 _ ’ v (W. A.E.),

Albert Lasoy, through his attomey, has filed motion to dismiss the
appeal of David Gibson and Otto Mentzel from your office decision of
May 17,1895, adverse to them, in the case of Gibson et al. v. Lascy,
involving - homestead  entry-No. 6292, made  December- 30, 1893, by;
Lascy, for the SE. % of the NE. 1 6f Sec.10; the SW. % of the NW. 4,
the NE. loftheSW éL,and]otE% of See. 11, T 6 N., R, 13E , M. D M '
Sacramento, California,land district. '

The record shows that on'J anuary 19, 1894 , Lascy gave notice of his’
intention to submit-final proof before the I‘bngtBl" and receiver on the
10th of March following; that prior to the latter named date Gibson
and Mentzel filed affidavits alleging that said tract is mineral in char-
acter; that final proot was offered at the appointed time and the final
proof witnesses were cross examined by the attorney for the contest-
ants; that a further hearing was had on the charges alleged; that the
register and receiver sustained the contestants’ charges and recom-
mended the cancellation  of the entry; that on appeal by Lascy, your
office by letter of May 17, 1895; reversed the finding of the register and
receiver and held the tract to.be agricultural in character.

Notice of the decision of your office was served upon the contestants,
through their attorney of record, on May 25, 1895, and on July 18,
1895, appeal was filed. - There:is no evidence that this appeal (which
is in the nature of a general argument and does not specifically point
out any errors in the decision complained of) was ever served upon the
opposite party. By letter of August..7, 1893, your office directed the
register and receiver to: notify.the.contestants that they would be
allowed fifteen days in which . to furnish evidence that a copy of said
appeal was served :upon the defendant within the time allowed by the
rules of practice. - Notice was so given.to each of the contestants by
registered mail on August 14, 1895, but the required evidence has not
been furnished. Instead, a personal letter, signed by Otto Mentzel,
one of the contestants, was mailed to the Assistant Commissioner of
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the General Land Office on September 10, 1890, in whieh it is stated
that the contestants are too poor to longer employ an attorney and
that they themselves prepared the appeal; that not being familiar with
the land laws and rules of practice they may have made some mistakes,;
which they hope will be overlooked in oons1derat10n of their poverty
and good faith. :

Rule 93 of practice requires that—

A copy.of the-notice of appeal, specifications of errors, and a,ll arguinents of either
party. shall be served on the oppos1te party within the time allowed for. ﬁlmv the
Same.

In the case of Cone v. Ba,ﬂey, 10 L. D., 546, it was held that lgnorance '
of the law and poverty can not excuse an appellant from comp]ylng'
with the plain rules of practice.

The motion will therefore be sustained aund the appeal dismissed.

PRACTICE—NOTICE OF CONTEST- PERSOVAL SERVICE—AFFIDAVIT OFZ
. CONTEST.

Burrs *. HELM.

In the personal service of notice of contest rule 9, of the rules of practice, does not~
require an exhibition of the original notice when a copy thereof is delivered to-
the defendant.

Though the charge in an afidavit of contest-may be-general in character it will not'
be held error on the part of the loeal office to proceed with .the hearing where
the alleged default, if found true, calls for cancellation of the entry.

Secretary Smith to the OOhwm'ssionér of the General Land Office; February
4, 1896. : ; RNCE M'cP.)'

The land 1nvolved herem is the E.$ NW. 1 and W. 4 NE. } section
34,T. 7 8., R. 17 E., Stockton, California, land district.
- James B Helm made tlmber culture entry, for the above deseribed
land, November 30, 1888, and on March 19, 1894, Butts ﬁled affidavit.
" of contest alleging that defeudant—
has not at any time plowed or culttvated five acres of said land and has never done
any plowing thereon except to plow 21 furrows about 20 yards long.  He has not at
any time since his entry put in any crop upon said land and has no$ 1a1sed any tlm—
‘ber of any kind. The land has been fed by sheep eac'h year.
‘Notice was issued, citing Helm to appear at the local ofﬁce, April 26,.
1894, to defend said case.
The notice was served by the contesta,nt by delivering to the entry-
man in person, a copy thereof, enclosed in an unsealed envelope. _
At the trial, the plaintiff appeared, with his attorney and witnesses.
The defendant, appeared specially and objected to the jurisdiction of
the local office, on the ground that the notice of contest was not served
on him in accordance with the rules of practice. -
The register and receiver held that service of contest notice in the
.manner hereinbefore described was sufficient, and overruled the objec-
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tions, whereupon the-defendant filed a motion asking that the contest
be dismissed, for the reason that no cause of action was set out therein,
This motion was also overruled by the register and receiver, to which
action the defendant saved his exceptions.

The plaintiff- offered testimony in support of his charges and the
defendant after plaintiff had rested his (,ase, moved that the contest be
dismissed, for the reason,
that there is no evidence to establish that the defendant failed to plow five acres
the first year ending November 30, 1889. No evidence to establish that he failed to
plow the second five acres the second year, or cultivate the first five acres. There
is mo evidence whatever that the defendant has failed to plant the land in tree
seeds, cuttings on the requisite number of acres. And there is not proof of cor-
roboration of the requisite number of witnesses required to establish the case.

The local officers overruled the motion to dismiss, and the defendant
failing to furnish testimony in his behalf, decided the case on the testi-
mony addueed by the plaintiff, holding that plaintiff had established a
prima facie case of default, and 1ecommend1ng the cancellatlon of the
defendant’s entry.

.Helm appealed, assigning as error, the ruling of the local officers,
holding the service of contest sufficient, their action in sustaining the
affidavit of contest, and thelr refusal” to dismiss the contest, on the
merits of the case.

" In the decision complained of, you sustained the rulings of the local
office, on each proposition and the appeal of Helm to this Departuient,‘
brings into question the correctness of your judgment therein.
. It is not denied that Butts delivered a copy of the notice of contest
‘to Helm, but the appellant claims that appellee did not exhibit the
original notice of contest, when he delivered the copy to him, and he
maintains that personal service of contest notice should consist of an
eéxhibition of the original notlce tooether with a dehvery of a copy
thereof.

Rule 9, of the Rules of Practice is as follows:

Personal service shall be made in all cases when possible if the 15&rty to be served
is a resident in the State or Territory in which the land is situated, and shall consist
in the delivery of a-copy of the notice to each person to be served.

The rule does not require an exhibition of the original notice, when
the copy is delivered to the person to be served, and there was no error
in the ruling of the register and receiver. '
- The charges preferred against said entry are, it is true very general,
_ but the contestant is not required to confine his charges to any particu:
lar period of the existence of the entry, nor to specify each year in
which the alleged default occurred, if he by a general statement includes
them all. The charges if true, are sufficient to require a cancellation
‘of the entry, therefore it was not eérror to proceed w1’oh the tmal of the
¢ase, to determine the truthfulness thereof, »

“The concurring decisions of your and the local office as to the facts
in the case, are sustained by the record and your judgment is afﬁrmed
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CONTESTANT—PRIORITY OF RIGHT—SECOND CO?NTEST.
CURTIN ET AL, v. MORTON.

The right of a contestflut to be heard will not e defeated by a heaun,«, inadv e11:enth
ordered on a later contest.
An issue once tried and determined cannot be made the basis of a second contest.

" Secretary Smith to the Commissioner of the General Lcmcl Office, February
4, 1896. . (A B

The 1ecord in this case shows that on Apnl 2, 1877, Howard Morton
made desert land entry No. 534, of the S. and the NW. 4, Sec. 30,
Tp. 28 5., R. 25 E., Visalia, (.;ahiormzb This entry was suspended on
Septembm 28, 187 7 and the suspension revoked February 10, 1891.

On June 10, 1891, John Curtin filed affidavit of contest against the
entry, allegiug subbtantially that the tract was not desert land, that it
had not been reclaimed, and that the entry had been made for specula-
tion. '

On May 19, 1893 Richard T. Marks filed affidavit-of contest, makmg
similar (,harges aga,mst Curtin’s entry. By mistake the local office
issued notice on Marks’ contest affidavit, though Curtin’s was anterior.

A hearing was had June 29, 1893, and defendant made default.

Before the local office made any recommenda’mon Curtin’s attorney
filed a motion to set aside the proceedings on Marks afidavit. - This
was granted, because Curtin’s aflidavit had precedence, and Marks
appealed.
_ Proceedings on Curtin’s affidavit were then had, and on the record
made up the local office recommended that Curtin's contest be dis-.
‘missed. No appeal was taken from this and your office dismissed his
contest. ]

Passing upon the appeal of Marks from the action of the local officers
in setting aside the proceedings on his contest, your office held that
such action was correct. Your office then dismissed. Marks’ contest
because his contest affidavit contained the same allegations as those
disproved at the hearing on the Curtin contest. .

~ From this Marks has appealed to this Department.

The status of Curtin and Marks is controlled by the case of Spencer v,
Blevins et al. (12 L. D., 318), wherein this Department gave the pref-
erence to the one who first filed the affidavit of contest, provided he
sustained his allegations. :

- The only question therefore which is left to determine is, whebhel
the contest of Marks should be dismissed because his allegations were
the same as those made by Curtin, who had not sustained them.

It has generally been ruled by the Department that.-an issue once
tried and determined can not be made the basis of a second contest.
Gray v, Whitehouse (15 L. D., 352). It hasnot been shown by appellant

-that the case under consideration so differs from that cited that this
ruling should be departed from, and therefore the action of your office
is affirmed. :

A
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PATENT—TITLE BY RECORD—JURISDICITON.
SPIRLOCK v.  NORTHERN PAUIFIC R. R. Co.

The record of a perfect patent duly enrolled divests the Dep‘utment of all jurisdic- -
tion over the land covered thereby.

Secretary Smith to the Commissioner of the Geneml Land Office, February
(J. 1. H.) : 4, 1896. (W. M. B.)

The W. § of the NW. L of Sec. 5, 1. 16 N., R. 1 'W., Olympia land
district, Washington, is within the primary limits of the grant to the
Northern Pacific Railroad (main line).

Map of general route was filed in the General Land Office August
13, 1870, by which said act of filing a statutory withdrawal-—operative
from said date—was made of all lands embraced in the odd numbered
sections within designated limits; map-of definite Iocamon of line of
railroad being filed September-13, 1873, :
- James D. Spirlock made private cash entry of the tract of land
above described and received final certificate therefor on September
17, 1870, and bases his claim to this land upon said purchase and the
perfect 1e001d of what purports to be a perfect patent thereto.

An examination of the records in your office shows that one Jeremiah
Mabie made a pre-emption filing with alleged settlement prior thereto,
upon the NW. 1 of the NW. 1 of said Sec. 5, township and range afore-
mentioned, previous to the date of the grant to said railroad company;
and that said filing was of record, subsisting and prima facie valid at
the date of said grant, which excepted said forty-acre tract from the
operations of the grant, and left Spirlock free to purchase the same in
the absence of any adverse right.

By virtue of said fact the SW. 1 of the NW. { of said Sec. 5, in the
township and range hereinbefore deseribed (40 acres) is the only tract
or legal subdivision, with regard to which any question can properly
arise respecting a- supenm claim or right thereto by the plaintiff or the-
defendant.

Hence the questions presented for consideration and determination
~are (1) does the perfect record of a perfect patent to the land involved—
found properly enrolled in record book of patentsin your office—invest
Spirlock with full and complete title to the said tract of land? and (2)
does the existence of such a record deprive the govemment of any .
- further jurisdiction in the matter?

The record shows that a patent was issued to James D. Spirlock,
conveying to him the land in controversy, bearing date May 1, 1872,
which was properly recorded in volume 6, page 278, in the office of the
recorder of this Department. Thus it will be seen that the Depart-
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ment is deprived of any further jurisdiction over this land. See United
States v. Schurz (102 U. 8., 378), wherein it was held that

title by patent from the United States is title by record, and the delivery of the instru-
ment to the patentee is not, as in a conveyance by a private person, essentlal to pass
the title.

There was found in the land office, among the papers in the case, an
incomplete patent, in this, that it had no seal attached thereto; but
the record shows that a patent was issued and recorded, as above stated,
complete .in all respects. This incomplete patent found among the
papers in the land office does not impeach the record.

Inasmuch as there appears of record a patent regularly issued, the
Department is deprived of any further jurisdiction in the matter. The
decision of your office is therefore reversed. '

RATLROAD GRANT—SETTLEMENT RIGHT-—ACT OF MARCH 3, 1887,
NORTHERN Pacrrio R. R. Co. ». NORTH.

The occupancy of a tract by a qualified pre-emptor at the date of definite location
excepts the land from the operation of the grant; and the fact that the subse-
" quent filing of the pre-emptor did not include said tract can not be taken. as
proof that he had abandoned his claim thereto at the tlme the  grant became
operative.

A settlement right acquired after December 1, 1882, and prior to the passage of the
act’of March 3, 1887, defeats the right of purcliase under sectwn 5 of said act.

Secretary Smith to the Commissioner of the General Land Oﬁioe February
4,1896. . - (J. A.)

The land involved in this appeal is the SW. 3 NW. 1 and NW. %
sSW. 1 of section 33, T. 10 N,, R. 36 E., Walla Walla land dlstmct
Washmgton

The land is within the limits of the grant to the Northern Pacific
Railroad Company, but was excepted from the operation of the with-
drawal upon general route on August 13, 1870, by -reason of a pre-
emption filing made June 7, 1870. August 30, 1870, James H, King
made homestead entry, which was cancelled March 25, 1873, - Since
that date there are no claims of record to the land until October 4,
1880, the date of definite location.

March 18, 1884, Clarence C. North filed pre-emption  declaratory
statement for the 1and alleging settlement on the same day. June 11
1884, Nathaniel P. Hall made homestead entry. February 4, 1885,
North submitted final proof, Hall protested against the acceptance of
the proof, alleging that he had purchased the land from the Northern
-Pacific Railroad Company in 1881, and that North has not complied
with the pre-emption laws. Hearing was had before the local officers,
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who rendered decision recommending thab North’s final. proof be
accepted.

February 25,1885, the Northern Pacific Railroad Company protested -
against the allowance of North’s claim, and requested that Hall’s title
to the land, acquired by purchase from said company be confirmed.

‘October 28, 1886, your office directed the local officers to order a
hearing for the purpose of determining the rights of the respective.
parties in interest, the exact status of the land October 4, 1880, the date
of the definite location of the road, and its eondition from March 25,
1873, the date of the cancellation of King’s homestead entry, up to
March 28,1881, the date of the company’s deed to Hall. Hearing was
had and decision rendered by the local officers adverse to the Northern
Pacific Railroad Company and Hall. ' :

After the passage of the act of March 3, 1887 (24 Stat., 556), Hall
applied to purchase the land nunder the provisions of section 5 of said act.

May 25, 1894, your office rendered decision finding that Robert Mason,
a qualified pre-emptor, purchased the improvements on the land in 1872,
and that he oceupied and cultivated the land on October 4, 1880, the
date of definitelocation, with the intention of obtaining title to the same
from the government. It was, therefore, held that the land was excepted
from the operation of the grant to the Northern Pacific Railroad Com-
pany, and that Hall’s application to purchase under the act of March 3,
1887 (24 Stat., 556), was defeated by North’s settlement, which was
made after December 1, 1882, Hall’s homestead entry was held for-
cancellation, and Nor th's final proof was accepted. ‘

The Northern Pacific Railroad Company appealed from said decmou
assigning errors:

1. In holding that Mason’s occupancy of the land Octobel 4, 1880,
was of a nature to except the tract from the grant.,

‘2. In holding that North’s settlement made after December 1, 1882,
defeated Hall’s application to purchase the land under the act of March
3, 1887, in case the land was excepted from the grant.

In 18 2 Mason settled on the land in question together with the SKE.%
NE. % and the NE. } SE. } of section 32, adjoining the land on the
west. Hehad exhausted his homestead rights. In 1873, he offered to
file pre-emption declaratory statement, which was rejected for the rea-
son that the land now in question lies in an odd numbered section.
He took no further action until October 6, 1880, two days after the
definite location, when he filed pre-emption declaratory statement for
the land claimed by him in section 32. He made final proof for that
land in June, 1881.

The appellant contends that it must be inferred from the fact that
Mason filed his statement for the land in section 32 on October 6, 1880,
that he did not intend on October 4th to acqune title to the land in
section 33 from the government,

Mason testified that he cultivated the tlact in section 33 until Octo-
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ber, 1882, intending to acquire title to the same from the government.
He had no settlement nghts after October 6, 1830, the date of his pre-
.emption filing. The fact that he made pre- emptlou filing on that day
. for the elghty acre tract in section 32 cannot be considered as proof of -
intention on October 4, 1880, to abandon the land claimed by him in
section 33.
~ Hall’s application to purchase was ploperly rejected and his home-
stead entry cancelled. The decision appealed from -is, therefore;
affirmed.

ADJOINING FARM ENTRY—ADDITIONAL HOMESTEAD ENTRY.
ANDREW J. WHITEHAIR.

The right to make an adjoining farm entry under seetion 2289 R. 8., is limited to the
owner of an original farm who did not acquire title thereto throu«rh the proyi-
sions of the homestead law.

The right to make an additional homestead entry under the {Lct of March 2, 1889, can:
" not be exercised by one who made his original entry after the passage of said act.

Secretary Smith to the Commissioner of the General Land Office, February
4, 1896. : ~(J. McPy)

Andrew J. Whitehair has appealed to thlb Department from your
office decision #C?” of October 10, 1894, denying his application for
additional entry under the provisions of Se(, 2289 (R. 8.), for lots 3 and
4 Sec. 33, T. 20 N, R. 2 W., Perry, Oklahoma, land district.

It appears that on July 20 1891, the appeilant made homestead entry,
No. 7660, for the S. § SE, £ and lots 5 and 6, Séc. 35, T. 20 N, R. 2 w.,
Guthrie land district; that the land now apphed for was then not sub .
ject to entry, being sitnated in the country known as’ the ¢ Cherokee -
Outlet,” and that it was opened to settlement on September 16 1893,

"by the President’s proclamation of August 19, 1893.

It is elaimed by the appellant that he r651des on the land embraced
in his homestead entry, No. 7660, adjacentto the land applied for herein,
and that on September 16, 1893, he went upon the land now in contro-

- versy and ‘staked the same; and that he subsequently fenced said land
_ believing that he had a right thereto as an additional entry

The land applied for cannot be entered as an adjoining farm under
the provisions of section 2289 (R. 8.), as it is well settled that in orderto
make such entry, the applicant must be the owner of the original farm
and have acquired title thereto other than through the provisions of
the homestead law. (John B. Doyle, 15 L. ., 221; John W. Cooper
et al. 15 L. D., 285.) :

The application cannot be allowed as an additional homestead entry,
since the original entry was made subsequent to the act of March 2,
1889, . Vide John W. Cooper et al., supra.” Nor will it avail the appli-
cant that the land applied for was not subject to entry at the time he
made his original entry. Only one entr y 1s allowed under the home-
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stead law, and if the home-seeker elects to enter less than 160 acres, he
exhausts his homestead rights as completely as if he had entered a full
quarter-section of land, unless it is otherwise specially provided by law.
- There was no provision in the act opening the “Cherokee Outlet” to
settlement, allowing those who had entered less than a quarter-section
of land in Oklahoma, adjoining the ¢ Cherokee Gutlet,” to take adjacent
lands, in said “Outlet,” sufficient to make a full quarter-section.,
Your deeision is affirmed.

CONTESTANT—APPLICATION TO ENTER.
LEwIs S. MILLINGAR.

An application to enter filed by the contestant of a homestead entry at the time of
filing his affidavit of contest confers no right in the event of his securing a judg-
ment of cancellation, and cannot be used’ by him in the exercise of his preferred
right.

Recretary Smith to the Commissioner of the General Land Office, February

. , 4, 1896. (W, P. M)

On October 30, 1893, Lewis S. Millingar filed an affidavit of contest
against the homestead entry of Vinnie Best et al., made June 5, 1886, at
Pueblo, Colorado, for the SE,  of section 27, township 22 S,, range 42
W., and at the same time filed his own application, homestead affidavit
and non-mineral affidavit for the same land. The contest was prose-
cuted to a successful issue, and the entry held for cancellation.

. Millingar has appealed here from the decision of your office denying
his application for the return of the homestead papers into his posses-
sion, to the end “that his homestead entry may be perfected.”

Your denial of this application is based on the—

reason that said application to enter having been made when said land was not
subject to disposal, conferred no rights upon the successful contestant.

Insomuch as the papers could not be made effective for the purpose
for which they are wanted, it would seem to be a vain thing to comply
with the appellant’s request.  Ady v. Boyle, 17 L. D., 529; Holmes »,
Hockett, 14 L. D.,127.

The decision of your office is affirmed.

TIMBER AND STONE ACT—UNOFFERED LAND. -
PIERCE v, WYMAN,

‘Offéred lands withdrawn for the benefit of a railroad grant, on subsequent restora-
tion to the public domain, fall within the.category of ‘“‘unoffered ” lands, amd
are therefore subject to disposal under the fimber and stone acts.

Secretary Smith to the Commissioner of the General Lcmd Office, February-

4, 1896. (G.C.R.)

- On July 7, 1893, Homer V. Wyman made entry for the W. } of the
SW. 1 and the SE. 4 of the SW. %, See. 33, T. 49 N., R. 7 W,, Ashland,
‘Wisconsin, under the act approved June 3, 1878 (20 Stat., 89), entitled
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an act for the sale of timber lands, etc., as extended by -the aet
approved August 4, 1892 (27 Stat:, 348), to all the public land states.

On October 12, 1894 William Plerce filed his protest against the
issuance of patent upon said entry, on the grounds that the land
embraced in the entry was offered for sale May 2, 1853, and was there-
. fore not subject to entry under the provisions of the timber and stone

act (supra), for the reason that said act only provides for such entues
upon lands “which have not been offered at public sale, according to
“law;” that he is interested in the lands as a homestead, inasmuch as
he had, on October 5, 1893, made homestead application therefor, which
apphcatlon was reJected for the reason that the lands were eovered by
Wyman’s entry.
- Your office, by decision dated November 3, 1894, denied a hearlng,

upon the doctrine announced in your office letter (¢ H’ ’) of the same date, .
in the ease of Cook v. Okerstrom.

An appeal brings the case here.

From information received at your office, it appears that the land was
in fact offered at public sale, July 4, 1853. 1t fell within the primary
limits common to the grants made by the act of May 5, 1864, for the
Chicago, Saint Paul, Minneapolis and Omaha Railway Oompany and the
‘Wisconsin Central Railway Company, and was of the lands allotted on
account of the grant for the last mentioned company. ;

The line of the road of the Wisconsin Central was not constructed
opposite this land, so the Jand was restored under the forfelture act of
September 29, 1890 v -

The land havmg been restored to the public domain, the question pre-
sented is, whether the same having been once offered, is now subject to
entry under the timber and stone act.

The withdrawal of the lands from market a,bmgated the orlgmal offer-
ing, and the subsequent restoration did not restore them as offered lands,
but as lands that had practically never been offered. Julins A. Barnes,
6 L. D., 522; see also Eldred v. Sexton, 19 Wall,, 189, and Anway ».
Phinney, 19 L. D., 513, '

The decision appealed from is affirmed.

"FORT SANDERS MILITARY RESERVATION—ACT OF JULY 10, 1890.

JABEZ B. SIMPSON ET AL.

The preferred right accorded to ‘“actual Voccupzmts"’ of the lands formerly embraced
in Fort Sanders military reservation is limited to one entry by persons who have
established residence on the land involved, and it accordingly follows that such
right can not be exercised by a married woman whose husband perfects a claim
for another tract under the same statute. .

Secretary Smith to the Commissioner of the General Land Oﬁice, Febmamy

: 4, 1896. (G. 0. R.)

On November 5, 1800, Jabez B. Slmpson made desert land entry No.
3695 for the NW. % of the SE. L, the SI. %4 of the SW. 4, and lots 1, 2
10332—voL 22——7 ‘
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-and 3 of Sec. 34, T. 15 N,, R. 73 W,, Cheyenne, Wyoming. Final certifi-
cate No. 1209 was issued to him January 27, 1894. '

On November 6, 1820, Caira M. Simpson nnde desert land entry No.
3994 for the 8.4 of the NW. 1 and the N. 1 of the SW. } of said section.

Both entries, with the exception of said lot 1, embrace land within
the original Fort Sanders military reservation, whieh was restored to -
the public domain by the act approved July 10, 1890 (26 Stat., 227).
The act makes the lands “subject to disposal under-the homestead law
only,” with a proviso:

That actual occupants thereon upon the first day of January, 1890,if otherwise
qualified, shall have the preference right to make one entry, not exceeding one
quarter section, under either of the existing laud laws, which shall include their
respective improvements.

The entries in question were made undér said proviso.

Mr. Simpson accompanied his application with an affidavit, stating
that he had been in the actual and coutinued possession of the land
since 1884, and that his improvewnents thereon consist of one stone
house of six rooms, barns, corrals, sheds, fences, ditches—in value
from eight to ten thousand dollars. In his final proof he states that
“no other person, company, or corporation, has any interest whatever
in said entry or tract of land but Caira M. Simpson, & housekeeper, and
- Frank Simpson, a conduetor,” ete.

Caira M. Simpson, in a sworn statement accompanying her applica-
tion, stated that she had been “in actual and continued possession of
said described lands and the 1mpr0vements thereon since the year
1884,” etc.

It thus appearing probable that the said Jabez B. and Caira M, Simp-
son were husband and wife, your office, on July 17, 1894, directed
that the said Caira M. be called upon to make affidavit as to whether
she was the wife of the said Jabez B. Simpson, your office holding
that “actual occupancy” must be shown to authorize the entry, and
that husband and wife can not maintain separate residences at the
same time, citing Hattie E. Walker (15 L. D., 377), and that if they
were in fact husband and wife, they could not hold both entries, and
sixty days were allowed them to elect which entry to retain.

Notice of this requirement was served on the parties, and no
response was made thereto, exeept that the attorney for the entry-
man, in a letter to the register, insisted that “occupation of the land
by using the same as a pasture gave the occupant a preference right to
enter it under the then existing laws.”

Your office, on September 10, 1894, adhered to its former ruling
requiring “actual inhabitancy” to be shown.

Both Jabez B. and Caira M. Slmpson have appealed to this Depart-
ment.

Just why Mr. Simpson should feel personally aggrieved by the action
of .your office is not very clear. - His final proof appears to have been
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approved, and he was given the rather questionable right to elect which
of the two entries he would relinquish, on the presumption that he was
the husband of Caira M. Simpson. There was no right denied to hi'm,
and his appeal is hereby dismissed.

It will be noticed that Caira M. Simpson stated that she had been¢in
" actual continued possession?” of the lands since 1884.- The particular
point involved in this controversy is, whether this statement, admitting
its truth, gives her the preference right to make entry of the land undel
either of the land laws.

As a coudition precedent to this right, it must be shown that the
applicant is an “actual oecupant thereon.”

An occupant is one who has the actual use or possession of a thmg
(Bouvier). But the statute expressly requires that the occupancy shall
be ¢ thereon,” meaning actual inhabitancy or residence on the land
before the privilege of the preference right can be given, and then it
shall not cover more than one quarter section, including the improve-
ments, ete.  This requirement was not met. .

Moreover, but one entry is allowed. I think it may be fairly inferred
that Jabez B. and Caira M. Simpson are husband and wife, since they
refuse when called on to deny that inference; and to allow both to
make entries would be contrary to the intent and spirit of the statute.

IFFor the reasons-given, the decision appealed from is affirmed. (Fort
Sanders, 14 L. D., 622; Piper v. State of Wyoming, 15 L. D., 93.)

RATILROAD GRANT~INDEMNITY SELECTION—SETTLEMENT RIGHT.
NorRTHERN PAciFic R. R. Co. v, RICHARDS.

An indemnity selection of land occupied by one who at such time had exhausted his
rights under the settlement laws, is not defeated by the subsequent qualification
of the occupant to make a second homestead entry under the act of March 2,
1889.

Secretcwg/ Smith to the Commissioner of the General Lcmd Office, February
(J. L. H) : -8, 1896. . (J. T.. MeC.)

I have considered the case of the Northern Pacific Railroad Company
v. J. W, Richards, involving the 8. % of the NE. 1 and lots 1, 2, and 3,
- of See. 13, T. 14 N., R. 4 E., Walla Walla land distriet, Washington.

The land is within the indemnity limits of the grant to the company
named, and was selected by said company on December 17,1883, On
September 29, 1885, Richards applied to file pre-emption declaratory
statement for theland; but his application was rejected because of said
prior selection by the railroad company. . He appealed to your office,
which directed a hearing. Atthe hearing the testimony taken showed
that one Philip Cox occupied the land about the time of its selection
by the company; but whether he abandoned it or perfected his entry
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was not clearly shown. Thereupon your office, by letter of February
20, 1895, instructed the local officers to notify Richards that he would -
be allowed sixty days in which to furnish evidence as to the facts
regarding Cox’s occupation of the land.

Richards forwarded an affidavit executed by Cox, whlch was by the
local officers and your office, held sufficient to show that the land was
not subject to selection by the company on December 17, 1883. From
said decision of your office (dated June 3, 1895); the company appealed.

The substance of said affidavit was that on December 17, 1888 (the
date of the company’s selection), and for a considerable period prior and
subsequently to that date, Cox was residing upon and claiming said land ;
that about 1866 he resided upon and claimed, for about a year, certain’
land in sections 6 and 7, T. 9 N,, R. 38 W.,, Washington; but whether
he made homestead entry of the land last described he seems uncer-
tain; also that he is'a native-born citizen of the United States.

The decision of your office (of June 3, 1895, supra,) states that the
records show that said Cox, on March 21, 1865, made homestead enitry
of the E. 1 of the SW. 1 and SE. 1 of the NW. 1 of Sec. 6, and NE. £
of the NW £ of See. 7, T. 9 N, R. 38 W., Washington; but that said
entry-was voluntarily relinquished by Cox, and for that reason can-
celled on March 28, 1867.

Cox says nothmg whatever regarding his qualifications as a pre
emptor.

As Richards is the assailant of the selection of record, the burden is
upon him to show that such selection was invalid.

Your office decision appealed from finds and holds, in substance, that
inasmuch as the second section of the act of March 2, 1889 (25 Stat.,
8b64), entitled Cox to make a second entry under thé homestead law, he
was a ‘“qualified claimant under the homestead laws?”; it therefore
holds the company’s selection for cancellation, with a view to the allow-
ance of Richards’ pre-emption application.

I can not coneur in this conclusion.

It is a well established prinéiple that the right acquired by an indemnity selec-
tion is dependent upon the status of the land at the date of seléction (Hastings and

Dakota Ry. Co. ». 8%. Paul, Minneapolis and Manitoba Ry. Co., 13 L. D., 535, and
many other cases).

The land in controversy was on December 17, 1883, occupied by a
person who at that date appears to have been disqualified to enter the
same, and the land was therefore then subject to selection. Having
been selected, the subsequent act of March 2, 1889, restoring the right
of persons who had previously made entry, simply gave them the right
to enter any portion of the public domain that might be found subject
to entry at the date of application, but did not affect the status of
lands to which the rights of other parties had previously attached:

The decision of your office is reversed, and the railroad company’s
selection will remain intact.
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- MINERAL PATENT—ERRONEOUS SURVEY—SECOND PATENT.
UNITED STATES v. RUMSEY ET AL.

In case of a mineral patent based upon an erroneous survey, a new patent can not
© issue withont a proper application under a corrected survey; and if the patentee
refuse to surrender the patent, so issned by mistake, and reconvey the land
embraced therein, suit to recover title should be instituted by the government.

Secvetary Smith to the Commissioner of the General Land Office, February
(J. I. H.) ' 8, 1896. (P J. 0

~ The Departmenf is in receipt of your letter ("‘N”) of January 16,
1896, in reference to the Little Nelllode, mineral entry No. 2505, Helena,

- Montana, land district, patented to Israel P. Rumsey et al., April 9,

1892,

It appears that the Ofﬁ(}lcbl burvey of this lode claim fixed its locus in
sections 19 and 30, township 9 N., range 2 W., whereas subsequent
examinafion shows this to have been erroneous, and as a matter of fact
it is just one mile north and in seefions 18 and 19. This mistake was
made, according to the réport of the deputy surveyor, becanse—

The section corner of township line between township 2 and 3 west, set for corner:
between sections 18 and 19, was incorrectly marked, having been mnrked to represent
the position two miles north and four miles south of the township line, which wonld
indicate it to be the southwest corner of section 19, This corner was the one from
which Y determined the location of the claim above referred to, and accounts for the
improper or erroneous connection line returned in my official survey.

By your office letters of August 10, 1894, November 19, 1894, and
" February 11, 1895, the patentees were required to surrender their
patent and reconvey to the United States, when, after correcting the
field notes and plat, making proper notice by publication and posting,
a new patent-correctly deseribing the elaim would issue. No response
seems to have been made to these démands by any one shown to have
an interest in the property. I find in the files a letter from one A. S,
Hovey, in which reference is made to your office letter of August 10,
1894, but there is nothing in the letter or the papers to show what, if
any, interest he has in the premises, or what right he has to represent
the parties in interest.

In this letter it is suggested that the owners are willing to surrender
the patent upon assurance that the Department would issue another,
‘correctly describing the claim. In response to this it is said in your
said letter to this Department: “I doubt the propriety of this course,
however, because of the fact that no notice has ever been gwen of
‘application for patent, correctly describing the claim.”

There is no way in which the government can grant its patent-, except
upon a compliance with the law by those seeking it. The locus of the
‘Little Nell has never been correctly fixed. This is absolutely required,
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both to keep the records in your office in correet condition, and. to
notify others who may have adverse rights in the land.

-1 therefore concur in your conclusion that a new patent can not issue
without a proper application under a corrected survey, and that if the
owuners will not surrender the patent and reconvey to the United States

the land described therein, a recommendation for suit to vacate the .

patent should be made to the Department of Justice.

- I would snggest, however, that your office cause notice of this deci-
sion to be served on the owners of the Little Nell, together with a
demand to surrender the patent and reconvey to the United States the
land described in the patent within a reasonable time. On their fail-
ure or refusal so to do, you aré directed to cause certified copies of
sueh papers as are required to be made, and transmit the same to the
Department for the purpose of laying the same before the Honorable
Attorney-General of the United States, with a recommendation. for
suit to vacate the patent because issued through mistake.

OKLAHOMA TOWN LOTS~-SEPARATE INTERESTS.

WOODSON ET AL. v. JOHNSON ET AL,

Townsite trustees should not execute deeds for fractional parts of a town lot, but for
the protection of separate interests therein may, on joint application, deed to the
“several parties jointly the entire lot according to their respective holdings.

Secretary Smith to the Commissioner of the General Land Office, February
(J.T.H.) 8, 1896. (P.d.C)

The land involved in this appeal is lots oue and two, block eight,

Lisbon, now Kingfisher, Oklahoma Territory.
- The record before me shows that the municipal authoerities of Lishbon
issued certificates of lot ownership August 28, 1889, to J. T. O’Donnell
for lot 1, and to O. L. Seebolt for lot 2, both in block 8, of said town.
These certificates are to the effect that the claimants are “entitled to
- the right of ownership and possession” of the lots, ‘“subject, however,
‘to all future acts of Congress,” and the mayor and counsel guarantee
unto- their “heirs and assigns quiet and peaceable possession of said
property.”

On August 24, 1889, Seebolt, by a quit claim deed conveyed, for the
expressed consideration of $200, lot 2-to Lucy R. Scott, and on Septem-
ber 27, following O’Donnell, for the same consideration, transferred to
her lot 1. : . :

On March 15, 1890, Scott and husband conveyed to J. K. Woodson,
for the expressed consideration-of $450, fifty feet off the ¢ west or rear
portion of” said lots, “making a piece of ground fifty by fifty feet
square,” and on March 18, following conveyed for the expressed con-
sideration of $50; to M. C. Brownlee ‘ten by fifty feet off of that por-
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-tion of lots one and two in block eight lying east of the portion of said
lots conveyed to'J. K. Woodson.” . ‘

On September 6, 1890, Lucy R. Scott made application for deed ¢ to
‘board No, three of townsite trustees” for the whole of said lots.

On September 8, 1890, William G. and Alexander C. Johnson made
a similar application for the same lots, alleging that they were the first
and only legal claimants therefor, having settled thereon April 28,1889,
and commenced improvements. On September 10, following John H.
Burnett also made a similar application for the same lots, making sub-
stantially the same allegations. ‘ '

A hearing seems to have been had between the Johnsons and Burnett
and Scott, but after the testimony had been taken, a compromise was.
effected between them, and a quit claim deed, dated February 4, 1891,
is exhibited by which Scott and husband transferred for the expressed
consideration of $1,000, and the grantees assuming the indebtedness
against the improvements, to H. G. Johuson and John H. Buruett said
lots, including all improvements thereon. On the following day, Feb-
ruary 5, Brownlee and Woodson filed separate affidavits, in which they
set forth their purchase of a part of the lots as detailed above, their
permanent improvements thereon, their continuons occupancy thereof,
and the further fact that each had relied on Scott procuring the govern-
ment title to said lots, they each paying their proportion of the expense
attending this; that now,in fraud of their rights, Scott has transferred
all of said lots to Johmson and Burnett. They protest against the
issuance of patent to them, and edach makes application t6 purchaseé
that part of the lots deeded to each by Scott. On the same day A. C.
Johnsin quit-claimed to W. G. Johnson and Burnett all his.right to
. the lots. :

 As a result of the hearing the townsite board decided in favor of the
protestants, and awarded to them the portions of the lots transférred
" by Scotf. On appeal, your office, by letter ot April 9, 1894, affirmed
their action, whereupon the defendants prosecute this appea] assign-
ing error both of fact and law.

From an examination of the testimony I am satisfied that your office
decision fairly and sufficiently states the facts, and I concur therein.

It may be necessary, however, to refer to the main features in con-
troversy, as the question involved is a new one. The certificates of
ownership to Seebolt and O’Donnell were issued August 28, 1889, and
in August and ‘September of the same year they eonveyed to Scott
On March 15, 1890, Scott conveyed to Woodson. It is shown that
‘“early in the summer of 1889, May or June,” she erected a house on
“that portion of the lot costing from $700 to $1,000, and had been in pos-
session of the same. The conveyance to Brownlee by Scott was March
18, 1890, for the ten foot strip upon which Brownlee had a two story
house ten by twenty-five feet, costing $350 to $400, which was also
built in the summer of 1889, 8o far asthe record discloses there seems .
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to have been no controversy between these parties, and that they thus
amicably adjusted their severalrights to the lots. It was not until the
advent of the subsequent grantees of Scott, under a deed conveying
the lots as an entirety, together with all improvements thereon, that
Brownlee and Woodson had any apprehension of their title. Under the
eircumstances they were fully justified, in my opinion, in moving to
protect their rights, and from the testimony it is clear that they are
entitled to their proportion of the lots involved. :
" A difficulty arises, however, as to the method by which they can
secure title to fractional portions of these lots. It has been recently
decided by the Department in J. F. McGrath et al. (20 L. D., 542), that

the execution of deeds (by the trustees) to fractional parts of surveyed and num-
bered lots, or to lois deseribed by metes and bounds, which did not conform to
the survey, would Le unauthorized, and soon result in interminable contuslon and
mischief. .

This expression of opinion as to the right of the trustees to convey
fractional parts of lots would seem to be conclusive, and to require the
trustees to give deeds by what may be termed, for the purposes of this
discussion, the legal subdivisions; that is, for lots as an entirety.

In view of this authority the decisions below, holding that deeds

shall issue to each party for the portion found to belong to each, must
be modified. It seems to me, however, that there can be no objection
to requiring the parties hereto to make a joint application for deed, and
that the trustees may make a deed to them jointly for said lots. This
method would enable the parties, if they cannot amicably settle their
proportionate rights to the land, to go into the local courts and have
it properly adjusted.
. The order will therefore be that the parties hereto, Josephine K,
Woodson, Mary C. Brownlee, William G. Johnson, and John H. Bur-
nett, shall, within sixty days from receipt of notice of this decision,
make joint application for deed to lots 1 and 2, block 8, Kingfisher,
Oklahoma, each paying for the land according to their holdings under
this judgment; that is, Woodson fifty by fifty feet, Brownlee ten by
fifty feet, and Johnson and Burnett the remainder of said lots, and
the trustees shall make one deed to the parties, describing the land
and conveying to the parties according to their respective holdings.

Your office judgment is therefore thus modified.
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‘ PRIVATE LAND CLAIM—SURVEY-DECREE OF CONFIRMATION.
MARTINEZ ET AL, ». THE UNITED STATER.

" The instructions for the survey of a confirmed private claim must. follow in terms
the decree of confirmation. The Department may determine on appeal whether

_such instructions are in conformity with the decree, but it can not review the
action of the court in the matter of fixing the boundaries of said claim,

Secretary Smith to the Commissioner of the General Land Office, February
(J. 1. 5H.) 8, 1896. . (W. M. B.)

Julian A. Martinez, et al. appeal from your office decision of June
7, 1894, and that of July 19, 1894, reaffirming said former decision in
the case of said plaintiffs against The United States, wherein your said
office, for reasons therein contained, refused to approve supplemental
special instructions issued by the surveyor-general under contract
No. 280, dated April 26, 1894, awarded to United States deputy sur-
veyor Sherrard Coleman for the survey of the Arroyo Hondo land
grant (reported No,-159, office docket United States court of private
land claims, No. 5) sitnate in Taos County, Territory of New Mexico, as
confirmed by decree of said court, sitting at Santa Fe, in and f01 said .
Territory. . ’

The contracting deputy surveyor having repmted to the surveyor-
general, after an examination in the field as to the true locus of the
- boundary calls of this grant as given in the original instructions for

the survey thereof, that it was impossible to make a survey of the
granted land under said instructions, asked that supplemental special -
instruction be given in order that the said survey might be properly
and correctly executed.

Upon drafting and submlttmg, by the surveyor -general, to your
office, for approval, such instructions, your said office declined to
approve the same, holding in referred to office decision of June 7, 1894—
embodied in letter of same date to the surveyor-general—that: '

Itis. . . . . clearly evident that the .power to issue supplemental special
instructions to deputy Coleman directing him to execute the survey of the Arroyo
Hondo grant in any manner which is not in strict compliance with the deeree of con-

" firmation deseribing the boundaries of said grant does not'lie with you or this office;

consequently the supplemental special instructions issned by you to deputy Coleman,
wherein he is directed in fact to execute said survey in direect contravention of the
terms of the decree of confirmation, cannot be legally approved.
. It is also apparent, from the terms of the act (March 3, 1891, 26 Stat. 358, section 10)
referred to, that although the boundaries of the Arroyo Hondo elaim are found to be
erroneously described in the decree of confirmation, the power to correct said errors
of description lies wholly with the court wherein the decision was rendered.

Plaintiffs assign as errors of your office in disapproving the said
supplemental special instructions by the surveyor- general to Deputy
‘Surveyor Coleman, as follows, to wit:

L. Because the said supplemental 1ustruct1ons were correct and descrlbed the
boundaries of the said grant as given and set out in the decree of confirmation of
the said grant. :



106 DECISIONS RELATING TO THE PUBLIC LANDS.

II. Because the boundaries of the said grant as described and set out in the decree
of confirmation were correct, and in exact compliance with the boundaries and ealls
given in the original expediente of the grant.

III. Because the said supplemental special instructions should have been ap-
proved, and the survey made in accordance therewith so that persons wishing to
make objection might have done so, and then the plaintiffs would have had the
opportunity t0 answer any objections before the court, as provided for Ly the -act of
Congress under which the court approved the grant.

IV. Because the Honorable Commissioner held that the original special instruc-
tions described the boundaries of the grant as they appear in the decree of confirma-
tion, whereas they are incorrect, because they do not describe the boundaries as
they are in the decree.

V. Because the United States court of private land claims fixed and designated
the houndaries in the decree after full Tearing of the case and testimony, and the
Commissioner of the General Land Office has no power or authority to chauge the
same after final deeree of confirmation, as in this case.

Theprimal question which presentsitself for considerationis: whether
the referred to supplemental special instructions fail-——*“in any man-
ner”—to conform to, or are ¢ not in strict compliance with the decree of
confirmation describing the boundaries of said grant”, and wherein,
if in any manner, the original special instructions approved by your
office are in non-conformity therewith.

To reach that end it will be necessary at this place to set out the
material or that portion of said decree respecting the houndaries, or
more properly speaking the boundary calls, of the grant, which is in
words following: '

That the title and claim of said complainants and the other heirs, descendants and
successors in interest and title to the original grantee Nerio Sisneros and the forty-
four families with him in and to the following tract of land namely—a tract of land
in said county of Taos bounded on the north by the land mark of the settler Pablo
Cordova, and on the south by the mouth of cafion of the Arroyo Hondo and the land
mark of Pablo Lucero, and on the east by the ridge of the mountain, and on the
west with the brow of Arroyo Hondo, consisting. of twenty-four thousand acres, be
and the same is hereby established and confirmed in them, their heirs, successors and
assigns forever. ’

The surveyor-general in his letter to Deputy Coleman, under date of
May 25, 1894, embodying supplewmental special instructions for survey
of the grant in question, states:

It now appears from -your communication dated May 22, 1894 (a copy of which is
herefio attached), that from a personal examination in the field, and from testimony
submitted to you in relation to the boundary calls of said grant, that you find it im-
possible to make a survey of the same according to the special (original) instructions
issued on March 26, 1894, and you ask for new instructions for the survey of said
grant. '

In'view of the fact that you do not find the boundary calls of said grant located
as they were supposed to exist in the field at the time that the special (original)
instruetions of March 26, 1894 were issued for the survey of said grant, I therefore
issue the following supplemental special instruetions for your guidance in the execu-
tion of the survey of said grant, to wit: '
It appears from your said communication and: from the statement of boundaries,
that the north boundary of this grant should be established through the “land mark
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of the settlel Pablo Cordova” that the south boundary should De established at the
mouth of the ‘ Cafion of the Arroyo Hondo” and through the ‘‘land mark of Pablo
Lucero”; that the east boundary should be estabhshed along the ““ridge of the moun-
tain; " and that the west boundary should be established along the ¢ brow of the
Arroyo Hondo.”

Yon are therefore instructed in the execution of thissurveyto proceed to the “‘ brow
of the Arroyo Hondo” which is the west boundary call of said grant, and at a
point on the south side of said arroyo you will esfablish the beginning and 8. W.
corner of the survey of said tract as directed in the manual of surveying instruc-
tions of 1890; thence in an easterly direction to the “land wark of Pablo Lucero”;
thence in an easterly direction to a point in the ‘“mouth of the Cafion of the Arroyo
Hondo” on the south side thereof; thence in an easterly direction to the ““ridge of -
the mountain”, which is designated in the decree of apprdval and confirmation as
the east boundary call of said grant, at which point you will establish the 8. E.
corner of said tract; thence in a northerly direction, following the ¢ridge of the
mountain” to a point on a line in an easterly and westerly direction through the
“land mark of Pablo Cordova”, at which point you will establish the N.E. corner
of said tract; thence in a westerly direction to the ““land mark of Pablo Cordova’;
thence in a westerly direction to the brow of the Arroyo Hondo, at which point
you will establish the N. W. corner of said tract; thence in a southerly direction
along the ‘““brow of the Arroyo Hondo” to the place of beginning.

The decree of confirmation named five well known and definitely
ascertained land marks, or boundary calls, of this grant, and desig-
nated no more, doubtless, for the reason that a greater number were’
not.known to exist, or mentioned in the grant. Be that as it may, but
still while it is trne that the original special instructions, approved by
your office for the survey of the grant, deseribed these said land marks,
or boundary calls precisely as they are described in the decree of »the'
court, yet a very material and serious error was made in those instruc-
tions in fixing or locating the situs of the boundary call selected as the
beginning or starting point in the proposed survey, as follows, to-wit:
- Yon (deputy surveyor) are therefore instructed in the execution of this survey,
to proceed to ‘‘the mouth of cafion of the Arroyo Hondo,” which is one of the
boundary calls, and which evidently means the mouth of the Arroyo Hondo, where
the.same empties into the Rio Grande del Norte, at which point you will establish
the beginning of the survey of said tract by setting and marking the beginning and
S. W, corner of said snrvey,

The court in its decree did not undertake to give the relative locations
of the boundary calls, and for the: original instructions to locate the
boundary call, desigued as the starting point in the survey, some miles
distant east, from. the real situs constituted an error sufficiently grave
to render the survey made in accordance therewith defective and inac-
curate, and which would necessarily cause the survey to embrace land
not intended to go to the grantees. With respect to the locus of said
boundary call appellants state that:

The impression has existed with some, and no-doubt dld with the serveyor-general
when he gave his original special instructions, that the boundary call ©the mouth
of the cafion of the Arroyo Hondo”” meant the junction of the Arroyo Hondo and the

Rio Grande; this is an error as it (the point of confluence of the two above named
streams) is some seven miles west from the point given as one (Pablo Lucero) of the
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south boundary calls in the decree, and Whlch appeared in evidence when the grant
was .confirmed.

By reference to the sketch map, or diagram, of the granted lands—
hereto attached and marked exhibit *“A”—it will be observed that ‘“the
mouth of the Cafion of the Arroyo Hondo” is situate upon the land
included in the grant as confirmed by the court at a point indicated by
the Iletter ¢“B”, being several miles -distant east—instead of west—of
the other south boundary call described as Pablo Lucero, the relative
position of which to the other south boundary call is 1nd1(,ated by the
letter ¢« C” upon the sketch map.
~ Notwithstanding the fact that the relative locations of the five
boundary calls—the one to the other—does not appear in the decree of
confirmation, still it is clear that the boundary call “the mouth of
cafion of the Arroyo Hondo”, is not at the point of confluence of the
. Arroyo Hondo and the Rio Grande del Norte, but is at the point
where the Arroyo Hondo comes out of the mountain at the western
terminus or extremity of the cafion, and necessarily is where the said
cafion ends and coincidentally terminates with the mountain, or the
spur or foot hill thereof,

The court designated “‘the brow of the Arroyo Hondo”, which evi-

dently means the brow of the Arroyo Hondo hill, as the western
boundary cail, and consequently the Rio Grande cannot be the western
boundary of the grant, as seems to have been at first supposed by the
surveyor-géneral as would appear from his original special instructions,
since a portion of the Cafion de los Mestenos lay between the western
boundary of the grant in questlon and the said river,
It appears that your office did not only refuse to sanction the execu-
tion of this survey under the supplemental instructions for the reason
stated, but for the further reason of alleged error on the part of the
court in describing the boundary calls of the grant, as evidenced by
your offi ce decision in the following words:

There appears to be no doubt that the boundaries of the grasnt as described in the
decree, are erroneous and that the deputy cannot execute the survey of the grant
under his instructious by reason of existing errors in the description of said hound-
ames

It 'is also apparent, from the terms of the act (March 8, 1891,) referred to, that
although the boundaries of the Arroyo Hondo claim are found to be erroneously
described in the decree of confirmation, the power to correct said errors of descrip-
tion lies wholly with the eourt wherein the decision was rendered.

You are therefore instructe L to notify Deputy Coleman to suspend further opera-
tions in the survey of the Arroyo Houdo grant under the special insfructions orig-
inally issued to him under contract No. 280; and you will also notify the U. 8. court
of private land claims of the inability of the contracting deputy to execute said
survey by reason of the erroneous description of the boundaries of said grant, as
embodied in the decree of confirmation.

It is. competent for your office to determine whether the speclal
instruction issued for the survey of a land grant confirmed by the court
of private land claims are in conformity with the decree of the court,
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but your said office can no more review the action of that court for the
purpose of declaring the same erroneous in any par tlculfn than it can
correct any supposed error therein.

There seems.to be considerable controver sy over the eastern boundaly
of the grantas fixed by the court, and it further appears from the record
that the court was petitioned to reconsider its former action and change
its finding—reached after two hearings had in the case—with respect
to-the location and description of this boundary call of the grant.

The record shows that at the April 1894 term, of the court whereln
a final decision was rendered in the case—more than a. year prior
thereto—a motion, based upon allegations of error in the decree of con-
firmation relative to erroneous deseription of said boundary call, was
made to set aside the said decree, and to reopen the case for the pur-
pose of correcting the stated error, which motion was overrnled after
being fully argued on both sides, and all objections to the decree hav-
ing been’ fully considered by the court, w1thout disturbance of its
previous action.

By reference to sketch map, exhlblt €AY, it will be seen that the
land mark ¢“Pablo Cordova”—the north boundary call of the grant—
is indicated thereon by the letter “A”; the land mark ¢ the mouth of the
Arroyo Hondo cafion—one of the south boundary calls—by the letter
“B?”; the land mark ¢ Pablo Lucero”—the other south boundary call—
by the letter “C7”; +*the ridge of the mountain”—the east boundary
call—by the letter “D?”; and the “brow of the Arroyo Hondo ”—the
west boundary call—by the letter «“ B 7.

‘Now the locus of the said boundary calls, in each particular mstance,

.as given or fixed in the original special instructions, was not-in con-
formity with, or rather do not correspond to, the lecus of said boundary
. .calls as they were found to exist and located by the deputy surveyor
from testimony taken in the field, and as-the real situs thereof has
herein been shown; but the supplemental special instructions are found
to be in strict conformity therewith, and no way in contravention
thereof, so far as I am able.to understand the matter, and should have
been approved.

Your office, as is shown by the record was not advised at the time
of its decision of June 7, 1894, that the attention of the court had
already been called to the alleged errors which your office directed
should be dene, and that the court had considered the errors assigned
and refusing to recede from its former action in such particular, reaf-
firmed its final or former decision, but your said office was informed as
will appear from the evidence furnished by exhibit hereto attached
marked “ D7 of the action of the court in the matter prior to your
office decision of July 19, 1894, reaffirming its former decision.

This Department may, upon appeal to it, determine the qiestion as
to whether any specified instructions issued for the survey of a land
grant confirmed by the court of private land claims are or are not in
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conformity with the decree of confirmation, as has herein been done,
but it cannot review the action of that court. for the purpose of pro-
nouncing the decree of said court erroneous in matters over which it
~ has sole jurisdiction,

Upon the execution of the survey under LOIlSlderatlon the court is
authorized under provision contained in paragraphs two and three of
section ten of the act of March 3, 1891, to consider and pass upon such
objections as may be made to the survey, with power to correct any
error that may appear therein as the result of any mistake of the court
in locating and deseribing the boundary calls of the grant. It may
sometimes happen, such a thing is possible, that the execution and
return of the survey of a grant confirmed by the court, would farnish
~ valuable evidences with respect to the boundary calls thereof which
was not otherwise accessible to or obtainable by the court, in the light
of which it could shape and govern its action in the final adjustment
of such grant.

In view of the facts as they appear of record and above related and
the views herein expressed, I can reach no other conclusion than that
the only alternative left your office, under the circumstances of the
case, is to direct a survey to be made, at the earliest practicable mo-
ment, of this grant under the supplemental special instructions here-
tofore issued by the surveyor-general, or such special instructions as
may be deemed advisable, provided they are in conformity with and
not in contravention of the decree of confirmation, and it is so ordered.

The decisions of your office above referred to are hereby reversed.

HOI\IESTEAD ENTRY-PRELIMINARY A¥FFIDAVIT.
THOMPSON ET AL. v. GREGORY.

The validity of an entry is not affected by the fact that the preliminary affidavit is
executed before the land is formally declared open to entry, where, prior thetreto,
the land in question was restored to the public domain by an act of Congress.

Secretary Smith to the Commissioner of the General Land Office, February
(J. I. H.) 8, 1896. _ (F. W. C)

I have considered the appeals filed on behalf of . P. Thompson and
Lars J. Klippen from your office decisions of March 13th and April
26th, 1895, denying their applications to contest the homestead entry
of James F. Grregory, made February 23, 1891, covering the S. § of the
SE. 4 and S. 4 of SW. 4, Sec. 27, T, 49 N, R 10 W, Ashland land
dlstrlct Wlsconsm

This Iand is & part of that appertaining fo the grant for the uneon-
strocted portion of the Wisconsin Central Railroad, which was forfeited
_and restored to the public domain by the act of Congress approved
September 29, 1890 (26 Stat., 496).
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Under orders issued by your office, a published notice of the resto-
ration was given, and eutries were not accepted until February 23, 1891,

Ou that day Gregory made homestead entry as before stated.

Same day Klippen tendered -homestead euntry for part of the land -
included in Gregory’s entry, alleging settlement thereon in May, 1890;
This application was rejected for conflict with the entry by Gregory,
and Klippen then filed a contest against Gregory’s entry, alleging prior
settlement, residence and improvements, and claiming a preferred right

- of entry under the second section of the forfeiture act.

Thompson on February 23, 1891, also applied to make entry of the
land covered by Gregory’s entry, which application was rejected for
conflict, and on March 19th following he also filed a contest against
Gregory’s entry, alleging prior settlement.

Hearing was duly held upon these contests, and upon the record
made the local officers recommended that they be dismissed.

Your office decision upon said contests sustained the recommenda-
tion of the local officers, and Thompson and Klippen appealed to th1s
'Department

Said appeals were considered in departmental decision of M‘LV 21,
1894 (not reported), in which it was held that neither Thompson nor
Klippen gained any rights superior to Gregory under their settlements
and residence as alleged.

A motion was filed on behalf of Klippen for a review of sald declsmn,
but said motion was denied December 26, 1894.-

From the record now before me it appears that on September 1, 1894,
Thompson filed a second conlest against Gregory’s entry, dlleglng—

L. That said homestead entry is illegal for the reason that it is not founded upon-a
good and sufficient homestead afidavit, but upon an affidavit executed Febrnary 21,
1891, whereas the land described did not Become subject to entry nuntil February 23,
1891,

2. That said homestead entry was fraudulently allowed by the then register and
receiver of the U. 8. Land Office, acting in eollusion with one Arthur Osborne, the
business partner of said receiver. '

3. That the said Gregory has since the allowance of his said homestead entry
wholly failed to reside upon and cultivate tlie land embraced therein, and hias for
more than six months prior hereto failed to reside upon said land.

On January 8, 1895, Klippen also filed a second contest agamst
Gregory § entry, alleging—

That he has ltnown said land since May 10th, 1890; that he hasg been on said land
making the same his home ever since May 10th, 1890, and often inspected each of its
legal subdivisions, and personally knows that neither the homestead claimant, James
T. Gregory, nor any other person has a legal residence, or settlement, on said tract,
except himself. And affiant further says on personal knowledge, that the sworn
" statements of said James T. Gregory and his witnesses at his said final proof, as to -
residence or settlement of said James T. Gregory, on said tract of land at any time,
since May 10th, 1880, are in all essential particulars false and untrue, and said final
proof is fraudulent.
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These applications to contest were considered in your office letter of
March 13, 1895, and denied.

In denymg that filed by Thompson, 1t was held that the first ground
of contest; viz., that attacking the vahdlty of Gregory s homestead
affidavit, will not be investigated because in departmental decision of
December 26, 1894, denying a motion tiled for the review of depart-
mental decision in the case of La Chapelle v. Ross, the same question
was considered and similar affidavit to that made by Gregory was held
to be good.

In the decision referred. to, which was not 1‘eported it was held on
the authority of the decision in the case of MeKernan ». Baily (17
L. D., 494), that land having a like status to that here involved, was
restored to the public domain by the passage of the act of September
29, 1890 (supra), and that any affidavit executed subsequently to that
date must be held to be valid. v

The land was therefore held not to be in the same condition as that
involved in the case of Smith v. Malone (18 L. D., 482), and for that
reason the ruling made in the last named case was held not to apply.
To this extent your office decision is affirmed.

The reason assigned for denying the application upon the second and

third grounds, is that— »
Thompson’s alleg&tions are corroborated upon actual knowledge as to the charge
relative to the entryman’s homestead affidavit, and upon information and belief as
to the other charges. . . . . The allegations in Thompson’s contest affidavit
based upon information and belief, are not sufficiently alleged to warrant an investi-
gation. Patterson v. Massey.(16 L. D., 391).

The corroborating affidavit accompfmymg ’l‘hompson’ affidavit. of
contest is as follows:

Personally appeared before me Alden R. Batson: and John O’Reilly, who being duly
sworn depose and say, each for himself, that he has read the foregoing affidavit of
Frank P. Thompson, that he is well acquainted with the facts therein stated, with
respect to the date of the execubion of said James T. Gregory’s homestead affidavit,
and with respect to his failure to reside upon the land claimed by him as a home-
stead, and know them to be true; and that as to these averments made upon informa-

tion and belief concerning the collusion between R. C. Heydlauff and Arthur Osborne
they are true to the best of his information and belief.

It will thus be seen that the charge of abandonment was duly cor-
roborated.

After this contest had been filed Gregory offered proof, against the
acceptance of which Thompson protested and asked for a heamng upon
his contest filed in September, 1894,

This was forwarded to your office, together with the contest afﬁdavm,
without action, the local officers believing it was questionable whether
the receiver was qualified to take action in the matter, inasmuch ag
the defendant is one of the receiver’s official bondsmen.

- Your office letter «“ A” of Janunary 9, 1895, advised the local officers
that the receiver was not disqualified, and instead of vetur g the
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-affidavit of contest for proper action it was considered by your office in
.connection with a prier application made by Thompson to enter th1s
Jand. :

It is clear that the case between these partles before considered by
this Department in nowise involved Gregory’s compliance with law.

In the affidavit filed by Thompson in September, 1894, it is charged
that Gregory had wholly failed to reside upon and cultivate the land,
-and had, for more than six months prior thereto, failed to reside thereon,
and in the afidavit filed by Klippen, it is further charged that Grregory S
“final proof is false, untrue and frandulent.

The affidavit of contest filed by Thompson on September 1, 1894
seems to contain. a sufficient charge of abandenment to warrant the
.ordering of ahearing thereon, and your office decision denying the sauie
is reversed, and the papers herewith returned, and you will instruet the
local officers to issne notice nunder Thompson’s contest upon the charge
-of abandonment and proceed with the same:as in other cases made and
provided. Action upon the charges contained in the-affidavit filed by
Klippen will be suspended to await the result of Thompson’s contest.

PRACTICE—RULE TO SHOW CAUSE—BURDEN OF PROOF-COSTS.

WEBB 7. DAVIS.

- Where an intervening entryman is called upon to show cause why his entry should
not be canceled, and the right of a prior adverse claimant under a homestead
declaratory statement recognized, the burden of proof is upon said entryman,
and the costs in such proceeding should be taxed in accordance with rule 55 of
practice.

Secretary Smith to the Commissioner of the General Land Office, February
(J. L. H.) : 8, 1896. (C. J. W.)

October 17, 1893, Jeremiah Webb filed homestead declaratory state
ment No. 128f0rNW 1 of Sec. 31, T.20 N, R.3 W, I. M.

October 25, 1893, John F. Davis made homestead entry No. 2855 for
the same laud

November 6, 1893, Robert J. Webb applied to make a homestead

. entry under his said filing No. 128, His application was accompanied

by the usual affidavits and onein addition theretoin which he explained
the apparent difference in the name in which the filing was made, and
the one in which the apphcatlon was made, and showmg that they
meant the same person. '

On January 8, 1894, the register issued notice to Davis requiring him
to appear and show cause why his entry should not be canceled, and
that of Webb be allowed. At the time designated the partiesappeared
and Davis on his motion, was made a party defendant.

‘Webb submitted testimony on the subject of his settlement on, and
improvement of, the land, on the first day, and closed.

10332—voL 22——8 '
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On the following day he was required before the case proceeded, to
deposit fifteen dollars to defray the costs of taking further testimony.
‘Webb declared himself unable to make the deposit at that time, where-
upon Davis moved the dismission of the case for want of prosecution,
which motion was sustained. Webb appealed, and on September 20,
1894, your office affirmed said decision. ,

On November 1, 1894, Webb appealed from your office decision
alleging error in holding that he was a party plaintiff and bound for
the costs of Davig’ testimony, and in holding that ke (Webb) had not
shown that he was the same person who made the soldier’s declaratory
statement,

The affidavit of Webb explanatory of the apparent diserepancy in -
the names in which the filing, and the application to enter were made,
shows that Webb, who makes this application, is the soldier and iden-
tical person who filled the declaratory statement. This affidavit is
prima facie true; completes the record, and entitled Webb to make
entry unless Davis contests the truth of his showing. Davis was called
upon: to show cause why his entry should not be canceled and Webb
allowed to transmute his filing to a homestead entry. The burden was
upon Davis to show some fact which would defeat Webb’s right to
enter, and he would necessarily occupy the position of a plaintiff in
making such showing. It was error to require Webb to deposit- money
to pay for taking further testimony, especially when he was not offer-
ing or asking for further testimony. If the hearing had proceeded, the
costs of further testimony should have been taxed in accordance with
rule No. 55 of practice. The record as it stands makes a prima facie
case in favor of Webb, which requires the cancellation of Davis’ home-
stead entry, and that Webb be allowed to make entry, unless Davis
shows affirmatively some lawful reason why he should not be so allowed.

Your office decision is reversed and the case remanded for further
hearing, and Davis is allowed thirty days from notice of this decision
within which to introduce testimony if he desires to do so at his own
cost, and failing to do so, his entry will be.canceled and Webb’s appli-
cation allowed.

HOMESTEAD ENTRY--PRELIMINARY AFFIDAVIT-EQUITABLE ACTION.
" MICHAEL LEATY,

The preliminary affidavit (form 4—102 b) should be executed within the distriet
in which the land is situated; but where not so made, an entry may be equitably
confirmed for the benefit of a purchaser whose good faith is apparent.

Secretary Smith to the Commissioner of the General Land Office, February

(J. I. H.) 8§, 1896, (C. W. P,

The land involved herein is the S.4 of the NE. %, the N'W. % of the
WE. 4, and the NE. 1 of the N'W. £ of section 17, T, 28 N R 27 B.,
Waterville land district, Washmgton :
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It appears that, by your office letter, dated June 20, 1894, the pre-
emption cash entry, No. 475, made on January.21, 1893, by Michael
Leahy for said land, was suspended, and preliminary affidavit (form 4—
102 b) required, and that on July 14, 1894, the local officers transmitted
the affidavit of Dennis J. Leahy to the effect that he had purchased the
claim of Michael Leahy, who had left the country, and was now resid-
ing in Kilrain, Province of Quebec, Canada. - In his affidavit it is stated

" that he had known Michael Leahy for twenty-seven years past, and
Eknew that, previous to making proof, he had not filed for or entered
upon, any tract which, with that covered by his pre-emption entry,
would make more than three hundred and twenty acres, and he asks
that his affidavit, thus presented, may be accepted as a compliance with
the requirements of your office. '

By your office letter of August 14, 1394, you refused to accept the

- affidavit of Dennis J, Leahy in these words:—

You are advised that the affidavit in question cannot be subscribed to outside
of the land district in which the land is situated (William K. Short, 18 L. D. 232),
nor does authority exist for accepting such, made by a party other than the clmma,nt
himself,

Therefore you are directed to notify the claimant that he is hereby allowed su{ty
days within which to furnish the affidavit taken in the Waterville district. In
default of comypliance herewith the entry will be cancelled.

Michael and Dennis J. Leahy appealed to the Department, and with
their appeal filed an affidavit (form 4—102 b) executed by Michael Leahy
before a notary public at the village of Huntingdon in the county of
Huntingdon, in the province of Quebec and the Dominion of Canada.

This affidavit can not be received because made outside of the land
district in which theland is situated (William K. Short, supra); but in
the absence of any adverse claim, if the proof of the purchase and of
the good faith of the purchaser be satisfact01y, I think the entry should
be referred to the board of equitable adjudication (Charles Lehman,
8 L. D., 486).

The declslon of your office is modified accordingly.

OKLAHOMA TOWN LOTS—EVIDENCE OF OCCUPANCY.

JouN C. ROWLAND.

A duly verified and recorded application for the registration of a town lot claim,
wherein occupancy and improvement are alleged, constitutes such *‘paper evi-
dence” of ocoupancy as the statute contemplates, and may be accepted for such
purpose, in the absence of any adverse claim or protest.

Secretary Smith to the Commissioner of the General Land Office, February

(3. 1. H) 8, 1896. (E. B. W.)

On the 8th of November, 1893, John C. Rowland, above named,
applied for deed to lot 11, of block 20, in Enid, Oklahoma. His appli-
cation was rejected by the trustees, one of them dissenting in his favor,
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and he appealed to the Commissioner, On the 16th of November,
1894, the Commissioner affirmed the decision of the trustees, and the
applicant appealed to the Secretary.

" The record shows that on the 19th of September, 1893, J. N. Turner
filed with the recorder of deeds for the county a verified application
for registration of claim to the lot, and that the same was recorded. -
In this application Turner alleged that he made settlement on the lot
on the 16th of September, 1893, which was the opening day of that
part of the Territory; that he had made good and substantial improve-
ments on the lot, and resided on it continuously since making settle-
‘ment.

The townsite entry was made on the 11th of October, 1893.

Sixteen days later, the 27th of October; 1893, Turner assigned his
right to the lot to Newton Burwell, and on the 8th of November, 1893,
Burwell assigned to Rowland. These assignments were in writing on
the said application for registration. -

" In-his application for deed Rowland alleges Turner’s registration of
settlement and claim, the assignments aforesaid, and also that he had
taken possession and then occupied the lot.

In the Commissioner’s decision he says:

After carefully considering this case I must conclude that the occupaney of Turner
was not such as is contemplated by the townsite law. He made affidavit that he
resided on the lot from November 16 to 19, 1893, but there is nothing to show that
he was occupying the lot at the date of townsite entry. . . . . . The “papers”
filed cannot be accepted as sufficient evidence of ‘“possession under claim of owner-
ship,” ‘as contended. The . . . . decision of (the ftrustees) is affirmed, and
Rowland’s application is rejected. :

It is provided in seection 2 of the act of Congress of May 14, 1890
(26 Stat., 109), that '

'aJny certifieate or other paper evidence of claim duly issued by the authority recog-
nized for such purpose by the people residing upon any townsite . . . shall be
taken as evidence of the occupancy by the holder thereof of the lot or lofs therein
described, except that where there is an adverse claim to said property such certifi-
" eatbe shall only be prima facie evidence of the claim of occupaney of the holder.

Turner’s application for registration of his claim, alleging settlement,
improvement and occupancy, having been recorded in the office of the
recorder of deeds, it constitutes such paper evidence as is contemplated
by this statute, and as there is no adverse elaim, and no protest from
~ the town of Enid, it must be accepted as evidence of his occupancy at
the date of the townsite entry. His assignment to Burwell was not
made until after the townsite entry. ' '

The decision of the Commissioner of the General Land Office is
reversed, and the trustees will be directed to make deed to the applicant.
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RAILROAI) LAND——SEOTION 8, ACT OF SEPTEMBER 29, 1890.
MooRE v. MOGUIRE. -

One claiming the status of a licensee onrailroad land, by virtue of settlementthereon
under eireular invitation of the.company, must-show that he has made applica+
tion to the company for the right.of oeccupancy or purchase.

Secretary Smith to the Commissioner of the General Land Office, February.
(.. 1. T.) 8, 1896. (F.W. C.).

I have considered a petition filed on behalf of Edwin Moorefor recon.-
sideration of departmental deeision of Neovember 5, 1895 (21 L. D., 392),.
in the case of Edwin Moore v. Philip MeGuire, involving the B. § SE. %,
SW. 1 SE. £ and SE. 1 SW. 1, See. 33, T. 14 8., R. 7 E., San Francisco
land distriet, California, in which departmental decision of October 20,
1893, in said ease was recalled and vacated and your office declswn
denymg to Moore the right to purchase said land under the previsions:
of section 3, of the act of September 29, 1890 (26 Stat., 496), was
affirmed.

This petition is in the nature of a motion for re-review. ‘

Under the authority of the decision of this Department in the case
of Eastman ». Wiseman (18 L. D., 337), your office decision of October
20, 1893, denying Moore’s claimed righv of purchase, was reversed by
departmental deeision of June I, 1895 (not reported). v

For the review of said decision a motion was filed on behalf of
MgiGuire, and in departmental decision of November 5, 1895 (supra),
the decision of October 20, 1893, was recalled, as before stated, for the’
reason that it was shown that Moore did not apply to the company
until July 22, 1889, '
~ The third section of the aet of September 29, 1890 (supra), grants
the right to purchase any of the lands forfeited by the first seetion of
said act, to qualified persons who '
are in possession of any of the lands affected by anysuch grant and hereby resumed.
by and restored to the United States, under deed, written contract with, or license.

from, the State or corporation to which such grant was made, or its assignees,,
executed prior to January first, eighteen hundred and eighty-eight.

In the case of James C. Daly, on review (18 L. D., 571), it was said:

The Department has held, in the case of Eastman ». Wiseman (18 L. D., 337—
syllabus), that the provisions of said section three ¢‘extend to one who. takes pos-
" session of and improves lands under the circular invitation of the company, and in.
accordance with said ¢ircular applies to purchase. said lands of the company.” But,
Daly does not show, as was shown in the case cited, that he ever applied to purchase
the land now in question. In that case the applicant received a postal card inform-
ing him that his application had been received, stating (inter alia) that bona. fide
settlement, or improvement of such character as would be evidence of his inten-
tion to purchase, was necessary before any right. by virtue of his application could
be obtained; and this postal eard was held to be, by implication, a license to take:
possession of the land, - ‘ S
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It was upon this construction that it was held that Moore was not
entitled to purchase under the 3rd section of the act of September 29,
1890 (supra), because he did not apply to the company until after Janu-
ary 1, 1888.

In the petition now under consideration it is urged that—

The Daly decision and the Eastman v. Wiseman decisions are undoubtedly correct
holdings under the requirements of the Northern Pacific Railroad circulars, and a
license could not exist there without written notice of settlement to the railroad ecom-
pany. They were required to file this notice and to agree to enter into a contract
to purchase within ninety days from notice from the company that the price was
fixed. See Eastman v». Wiseman (18 L. D., 339) where the N. P. R. R. Co., circular is
set out and the Secretary’s holdmor at bottom of page 340 that such filing was imper-
ative.

. We respectfully suggest no such requirements were made by the Southern Pacifie
Railroad Company and hence we say and suggest that where the circulars and require-
"ments are so entirely different in their conditions and where the Southern Pacifie
Railroad Company’s eircular of invitation and instructions eontained no such imper-
ative requirement, is it, we suggest, correct to decide applications under Southern:
Pacific’s claimed licenses under Northern Pacific Railroad Company’s requirements?
Each bad its circular. Eachitsrequirements; and as to what constitutes the license
of each railroad, should, we suggest, be governed by local circulars, invitations, sur-
roundings and decisions of tribunals where the matter has been passed upon.

. Accompanying the petition is a copy of the circular issued by the
Southern Pacific R. R. Co., dated June 1, 1877,

The 4th and 5th sections of said circular read as follows:

Sec. 4. Settlement before Patent.—The company invites settlers to go,on the lands
before patents are issued or the road is completed; and intends, in such cases, to gell
to them in preference to any other applicants, and at prices baséd upon the value. of
the land without the improvements put npon it by the settlers. It makes no definite
contraet with any individual upon this basis, but it treats all fairly. It will notsell
to somebody else, merely because the latter offers a higher price. It will not sell to
any one land that may be required by it for railroad purposes, such as places for
depots, stations, ete., or for town sites.

Sec. 5. Land Poliey of Company.—The policy of the company has always been, and
is now, to encourage the settlement of its lands in small tracts, by persons who will
live on and cultivate them. To this end settlers are invited to make applications to

- buy and to eccupy and put to nse the vacant lands until such time as they shall be
ready for sale. If the seftler desired to buy, the eompany gives him the first privi-
lege of purchase at the fixed price, which, in every case, shall only be the value of
the land, without regard to the improvements. It must e understood that the
apphca.tlon of a speculator, or of & person who does not improve or occupy the land,
will not, although received first, take precedence or priority of that of the settler
whose application may, perhaps, be filed last of all. The actual settler, in good
faith, will be preferred always, and the land will be sold to him as against every
other applicant. The company also wishes it to be known that a mere application
to buy land, unaccompanied by actual improvement or settlement, confers no right
or privilege which should prevent an actual settler from taking it, if vacant, into
possession, and cultivating and improving it.

" When there are two or more applicants for the same tract of land, an adjudication
of their respective claims will be made. by the land agent, upon due notice given to
the parties, and the right to buy, at the graded price, will be awarded to the appli-
cant who shall be deemed to have the most equitable claim.
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- It is very plain to me that an application is contemplated by this eir:
cular where the party desires to occupy or buy of the company.

" Without such application the company would have no means of know-
ing the exact tracts desired or claimed by each particular settler.

. From a review of the matter I can see no good reason to reconsider
departmenta,l decision of November 5, 1895, and the same is adhered to
and the petition, which is herewith enelosed for the files of your office,
is demed

" TOWNSITE ENTRIES IN ALASKA.
‘ ORDER.
- Amending Paragraph 24, Regulations of June 3, 1891.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., May 6, 1895.
It is hereby ordered that paragraph 24 of Regula,mons of June 3,

1891 12 L. D., 583, to carry into effect certain provisions for allowmg
towns1te entries in Alaska be and the same is hereby amended by strik-
ing out the words “ the governor, judge of the district eourt, and mar-
shall of the Territory of Alaska are constituted a board and it is
hereby made a part of their official duties,” in the tenth, eleventh and
twelfth lines thereof, and inserting in lieu thereof the words ¢such
employe or employes of the Government as shall be designated or
detailed for that purpose shall constitute a board whose duty it shall
be,” so that said paragraph, when so amended, shall read as follows
to wit: :

24. The fee-simple title to certain real estate in the towns of Sitka and Kodiak
was conferred nnder Russian rule npon certain individuals and the Greelc Oriental
Church, and confirmed by the treaty concluded Mareh 30, 1867, between the United
States and the Emperor of Russia (15 Stat. at Large, 530); other real property is
now held and oecupied by the United States in several of the Alaskatowns for school
and other public purposes; while it is perhaps desirable that still other lots or
blocks in those towns that take advantage of the provisions of said act, should be
reserved.to meet the fufure requirements for school purposes, or as sites for Govern-
ment buildings; therefore, such employe or employes of the Gov ernment as shall be
designated or detailed for that purpose shall constitute a board whose duty it shall
be, as soon as notified by the United States marshal that the duplicate receipt for
the money deposited to defray the costs of a special survey of the exterior lines of
such town site has been received by him, to go upon the land applied for and inquire
into the title to the several private elaims held therein under Russian conveyances,
and to fix and determine the proper metes and bounds of the same, as originally
granted and claimed at the date of our acquisition of said- Territory. Such board ,
will duly notify the present owners of said private claims both of their right to
submit testimony and docnments, either in person or by attorney, in support of their
soveral claims and of their right, within thirty days from receipt of notice of the
conclusions of said board, to file an appeal therefrom, with said board, for transmis-
sion to this office. Should any one of such parties be dissatisfied with the decision



120 DECISIONS RELATING TO THE PUBLIC LANDS.

of: this'office in such a case, he may still further prosecute an appeal to.the Secre-
tary of the Interior upon such terms as shall be preseribed in each individual case. .
Proper evidence of notice should be taken by said board in:all cases, and a record
of all testimony subiitted to them shouldbe kept. If an appeal is taken, the same,
together with the decision of the hoard and all papers and evidence affecting the
claims of ‘the appellant, should be forwarded direct to this office. Should no appeal
be taken, the reportiof the board should be filed - with the United States: marshal, ex; .
officio surveyor-general, for his use and guidance, as hereinafter directed. .
It shall also be the official duty of said board to approximately fix and determine
the metes and bounds of all lots and blocks in any such town site now ocenpied by
the Government for school. or other public purposes, and of all unclaimed lots or
blocks, which, in their judgment, should be reserved for school orany other purpose;
and to make report of such investigations to the ex officio surveyor-general, for his
use and guidance, as also hereinafter directed, should no appeal be filed therefrom.
Should an appeal from the action or decision of such board be filed in any case, no
further action will be taken Ly the ex officio surveyor-general until the matter has
been finally decided by this office or the Department. But, should no appeal be filed,
the ex officio surveyor-general will proceed to direct the survey of the outboundaries
of the town site to be made, the same in all respects-as above directed in the survey
of land for trade and manufacturing purposes, except that he will accept the report
and recommendations made by said board and exclude and except, by metes and
bounds, from the land so surve:ed, all the. lots and blocks for any purpose recom-
mended to be accepted by said board. The execution of the survey of the lots and
blocks thus excepted, shall be made a part of the duties of the surveyor who is depu-
tized to survey the exterior lines of the town site; the survey of such lots or blocks
shall be connected by course and distance with a corner of the town-site survey, and:
also fully deseribed in the:field-notes of said survey and protracted upon the plat of
said town site; and the limits of such lots or blocks will be permanently marked:
upon the ground in such manner as the ex officie surveyor-general shall direet. In.
forwarding the plat and field-notes of the survey of any town site for the approval
of this office, the ex officio surveyor-general will also forward any report that said
board may have filed with him, for approval in like manner. ‘

EpwDp A. BOWERS,
Acting Commissioner,
Approved, February 17, 1896,
Hoxe SMITH,
Secretary.

PRACTICE—DISPOSITION OF APPEALS—CURRENT BUSINESS,
SPECIAL ORDER.

Secretary Smith to the Commissioner of the General Land Office, January
29, 1896.

You are hereby instructed to transmit for disposition as current
-work all cages falling within the several classes specified herein:
1. All appeals allowed from orders granting or refusing hearings.
2. . Appeals from the denial of the right of contest, or involving a
matter of practice, where the appeal is from action taken prior to the
hearing in a contest case.
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3. ‘Appeals involving a elaimed right of way, either under the act of
March 3, 1875, or March 3; 1891, granting right of way for railroads,

canals, and reservoirs.

- 4, All cases where the matter in controversy has before been thesub-
jeet of* decision by the Secretary of ‘the Interior and is again before the
-Department upon proceedings had in accordance with directions given
in the prior decision, or where the same generalchargeis made against:
an entry that was adjudicated in a prior decision involving-said entry.

5, Matters involving thie adjustment of railroad grants arising' under-
" the actof March 3, 1887.

Nothing herein shall be taken as-extending; or limiting, the rlght of
appeal from your office as now recognized, the sole purpose of these:
directions being to expedite the dispesition of certain work before the
Department. :

Please give due pubhuty to these instructions;

OKLAHOMA LANDS—TOWN LOT—POSSESSIOﬁ'.

YoUNG v. SEVERY ET AL.

_One who enters the Terrifory in the prosecution of his business (traveling-salesman)
during the inhibited period, and does not seek to acquire an: advantage thereby
over other applicants for land, and in fact secures no such advantage, is not dis-
qualified to acquire tifle-to land in said Territory.

The possession of a town lot by a tenant is the possession of his lessor; and enmtles
the assignee of such lessor to a deed.

S”ecretdry Smith to the Commissioner of the General Land Office, February.
(J.L H.) 10, 1896. (C.W.P)

The property involved herein is Tots 14, 15, 16, 17, and. 18, block 33,
in Bl Reno, Oklahoma Territory, and the case comes before the Depart-
ment on the appeal of C. L. Severy, from the decision of your office of’
April 29, 1895,

Two membels of the townsite board found for Severy, and one
member held that

Eddie C. Young and C. L, Severy, assignee of 8. W, Sawyer, as: contestee, having
each failed to establish a legal claim of occupancy of lots 14, 15, 16, 17, and- 18, in
block 83, they cannot be considered as beneficiaries of the trust, and the said lots.
should have been ordered reported to the Secretary of the Interior for sale for the
benefit of the municipal government of the city of El Reno, or for such other dispo-
sition under section 4 of the act of May 14, 1890, as the Secretary may direct. :

Eddie C. Young appealed. Your office reversed the judgement of
the townsite board, and awarded the lots to Eddie C. Young.

All the evidence necessary to recite is as follows:

In April, 1890, 8. W. Sawyer purchased the lots in controversy from
the Rock Island Railroad Company, and received certificates or con-
tracts from the Oklahoma Homestead and Town Company. Immedi-
ately thereafter he placed valuable and permanent improvements on-
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the lots, and occupied them as a lumber yard until about October 1,
1891, On August 4, 1891, John A. Foreman and wife executed and
delivered to Sawyer a warranty deed for the lots. In October, 1891,
Sawyer leased the lots, with the improvements thereon, to Seawell,
‘Waggoner and Benton, and sold to them. his stock of lumber, they to
continue in business upon the lots under the lease. A few days there.
.after this firlm was merged into the E.C. Young Lumber Company, of
which Eddie C. Young was a member, who, while in possession of said
lots under the lease, appeared before the board as an applicant for
title, on the ground of possession and occupaney.

Young, or his firm, appears to have placed someslight 1mprovements

on the lots, while in possession under the lease from Sawyer.
. The townsite of El Reno was entered on May 23, 1892,

In July, 1892, Sawyer made an assignment of these lots, with other
property, to C. L. Seyery,. for the benefit of his creditors. - Severy
claimed deed under this assignment,

Sawyer appears to have been in Oklahoma Territory during the pro-
hibited period. :
~ AsaJones, for Young, swore that he met him in the forepart of Aprﬂ
1889, at Oklahoma Station, and that Sawyer told him that he was an
advance agent for a townsite company, whose headquarters were at
Arkansas City; that Dr. Rogers, who represented the same ecompany,
was with him; that he (Jones) wrote a contract for him and Rogers for
land adjoining what was supposed would be Oklahoma City; that the
contract was with George Severy and William Stevens. Henry 8.
Summers testified that he saw Sawyer at Oklahoma Station in March,
1889, in company with Dr. Rogers, and that he supposed they were
looking for. a townsite; that he understood Sawyer was there in the
interest of some lumber business; that he did not know of any scheme
or proposition of Sawyer or Rogers to obtain control of lands for town-
site purposes. S. H, Radebaugh testified that he saw Sawyer at Okla-
homa Station in the forepart of March, 1889; that he stayed at his
{Radebaugh’s) hotel twice; that Dr. Rogers was with him; that Dr.
Rogers said he was looking up townsites, and to the best of his recol-
lection Sawyer was a lumber man, or claimed to be one. T. M. Echel-
berger testified that he met Sawyer at Oklahoma Station in the fore-
part of March, 1889; that Sawyer said “ we” were looking for-a place
to locate a townsite. . . Hamil testified that he saw Sawyer at Okla-
homa Station, and at Guthrie a week or so before the opening; he was
there with Dr. Rogers trying to get land to start atown. George Rob-
inson testified that he saw Sawyer at Oklahoma Station a few days
before the opening.  Joseph Blackburn testified that he saw Sawyer at
Oklahoma Station in the forepart of March, 1889; that Sawyer told

. him he was a lumber man from Lawrence, Kansas, he believes, and was
in the lumber business at that place. Frank Wolf testified, that he
saw Sawyer in Oklahoma Territory during the prohibited period.
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. Sawyer, in his testimony, admits that he was in the Oklahoma, Terri-

tory at Oklahoma Station and at Guthrie, in March, 1889, on his way
to Texas, in furtherance of his business of buying and selling lumber,
and that he was looking at the country. He swore that he tried to
sell lumber at Oklahoma Station and at Guthrie while there, but was
unsuccessful,—that ¢“he was not in luck”” He said he was also -at
- ‘Purcell. But he denied that he selected or attempted to select land: for
townsite ‘or other purposes. There is no evidence that Sawyer ever
made any examination of these lots, or had been upon them or within
twenty-five miles of them previous to the opening. He bought them
from the Rock Island Railroad Company in Aprll 1890,—a year after:
the opening.

‘With the exception of the testimony of Asa Jones, the evidence that
Sawyer was looking for land for a townsite or for any othei purpose is
of the mostvague and inconclusive character. And there is not a tittle-
of evidence that he used any information he may have acquired during.
his presence in Oklahoma Territory to his own advantage, or that he
obtained any advantage over other persons seeking land in the Terri-
tory. Was he then disqualified to acquire title to land in the Territory?
-I think not.

It is said in the case. of the Townsite of Kingfisher ». ‘Wood (11
L. D, 330): '

I donot think it was the intention of. Congress; that a man who happened to be*
legally in the Tetritory, but did' not use his position to his own advantage, or to:
the disadvantage of his fellow citizens, should be forever prohibited from acquiring
any rights in the territory. [Tt is then said] Each case must be determined on
its own merits and evidence; but it may be said generally that the presence in the
territory before the opening, under the proclamation, and the actual settlement and
entry at the land office must be so widely and obviously separated in every detail as
to render it impossible to reasonably conclude that the one was the result of the
other, or in anywise dependent upon it. )

In the recent case of Curnutt ». Jones (21 L. 1., 40), it is said:

If the broad doctrine of Laughlin v. Martin, supra, that one who knowingly
entered the territory prior to the hour of opening becomes by such entry disquali-
fied as » homesteader, is to be rigidly followed, there is no escape from the conclu-
sion that James E. Jones, the defendant in the case at bar, is within the inhibition,
and is, therefore, precluded as an entryman.

‘T am inclined, however, to the less procrustean and more liberal view that the
circumstances of each case, albeit there may have been a premature entry, should
control its decision. ‘

--And the passage last above cited from the case of the Townsite of
Kingfisher ». Wood is quoted with approval,and it is said:

" That is .but a different statement of the doctrine fora Iong time adhered to that
one is disqualiﬁed who gains an advantage by entering the territory himself, or
through an agent, or who enters for the purpose of gaining an advantage though
noune may result therefrom, the cases all appearing to turn upon the question of
advantage, vel non.

In the case of Sullivan . McPeek (17 L. D., 402), the defendant was
in the Territory during the first half of the month of March, 1889, and
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while he was outside at the moment of the opening, the testimony dis-
clesed cireumstances which justified the inference that the land subse--
quently entered had been selected by himself or am agent, and the
route to. the same adopted. It was concluded, therefore; that lie had
taken advantage. of - his: previous. sojourn. in. the Territory, and was,
accordingly, held:disqualified.

In Dean ». Simmons (17 L. D. ,026) the evidence showed that Simmons
“was within the Territory of Okl&homa in the month of Mareh; and
the forepart of April, 1889, and engaged in examining and selecting
tracts of land” suitable for homesteads. It appeared, however, that:
when he had been made aware of the provisions of the act opening the
lands to settlement, and of the pursuant executive proclamation, he
went outside the Territory and there remained- until 12 o’clock, noon,
April 22, 1889; but it also appeared that the land settled on by him,
and then in contest was the identical land or in the immediate vicinity
thereof, upon which- he had previously encamped. Upon these facts,
though Simmons? good faith was not impugned, he was held to have
been advantaged by his unlawful presence in the Territory, aud his
entry was, therefore, canceled.

These cases are both cited in the case of Curnutt v: Jones, witheut
criticism, and, I think, were correctly decided.

- It admits of no doubt that Eddie C. Young and his copartners were
occupying the lots-as tenants of Sawyer, at the time of the townsite
entry; and their possession was the possession of Sawyer, their lesser.
(Ricks 2. Reed, 19 Cal., 531; Rector v.Gibbon, 11 U. 8. R., 276; Willison
2. Watkins, 3 Peters, 43 ) A

I am, therefore, of opinion that.C. L. Severy, assignee. of S. W, Saw-

yer, is entitled to deed, and your office decision is reversed.

HOMESTEAD—FINAL PROOF—CITIZENSHIP-WIDOW..
VIDAL. ». BENNIS,

There is no statutory authority under which an administrator may submit fmal‘
homestead proof.

A homestead entry made by one who is not a citizen of the United S(a,tes, and has
not at stuch time declared his intention of becoming a citizen, is not void, but
voidable, and his subsequent declaration of intention, made prior to the inter-
_vention of an adverse claim, cures the defect.

As hetween two claimants, each asserting the right to perfeet a homestead entry as
the widow of a deceased homesteader, the Department, in the absence of a
judicial determination of the legal status of the parties, will recognize the one
who made her home on the land with the entryman, and who was married to
him in the belief that bis former wife was not then living.

Secretary Smith to the Omnm’éssioner of the General Lcmd- Office, February
(J. I. H.) 10, 1896. (B. M. R.)

This case involves the 8. §.of the SE. 1 and the S. § of SW. } of section
25, T.17 8., R. 1 W,, Los Angeles land dlStI‘lbt California.
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The record shows that May 5, 1885, Spiro Beums made homestead
entry for the above described traut :

November 26, 1892, Marco Bennis, as administrator of the estate of
Spiro Bennis, deceased, submitted final proof showing that the entry-
man died on August 12, 1892, after having lived on the land sinece 1384
with his family, and that the improvements amounted to $1,500.

January 6, 1893, the local officers rejected the said final proof
for failure to furnish evidence of citizenship, and also because there is no statutory

authority under which an administrator may subnnt final proof and perfect title to
the claim of a deceased homesteader, -

Prior to this time, on December 21, 1892, Pedro-Vidal filed his affi-
-davit of contest against the above descrlbed entry alleging that the _
.entryman had not declared, at the time of making entry, his intention
--of becoming a citizen of the United States, and was not such at. the

time of his death.

The case being before your office upon-appeal by the administrator
from the rejection-of his final proof, on the 1llth of March, 1893, your
decision was rendered wherein, amongst other things, it was held that
the proof showed that Spiro Bennis was, at the time of his death, a’
citizen of the United States, and you therefore directed the:dismissal

" of “the contest-of Vidal; and forther held that, whilst the aetion of
the.local officers was not in-error in recommending the rejection of -the
final ‘proof of the administrator, as such, that nevertheless the proof
eould be accepted, by the widow filing her final affidavit.

. The case as it stands before the Department, raises the questlon of
the effect of an entry made by one who was not at the time of making

entry, a citizen of the United States, and who .at that-time had not
declared his intention of becoming so, but who did make such declara-
tion prior to the intervention of adverse rights, to wit, on August 19
1887, Is such an entry void? I do not think so.

The declaration of intention was made long prior to the time of the
attachment of adverse rights, and the case is therefore similar in prin-
ciple to one where residence was not established within six months, but
where the contest would fail were it shown that it was filed long after-
wards and where the laches had been cured. I therefore hold that the
failure to make the declaration of intention prior to the making of
homestead entry, did not cause.the entry to be void but simply void-
able, and no one having suffercd by reason of such failure upon the
pa1t of the entryman, the defect was cured.

-This is in line with Ole 0. Krogstad (4 L. D. ; b64), where it was held,
syllabus

An alien having made homestead ‘enfry and subsequently filed his intention to
become a citizen, itis held that in the -absence of an adverse claim the alienage at
time of entry will not defeat the right of purchase under the act of June 15, 1880.

In construing section 2319 of the Revised Statutes, which sets forth
that the mineral lands were open to “exploration and purchase by citi-
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zens of the United States-and those who have dec]ared their intention
to become such,” the court said: :
Upon declaring his intention to become a citizen, an alien may have advantage of

‘work previously done, and of a record previously made by him in locating a mining
claim on the public mineral lands. Crwsus Co. ». Colorado Co. (19 Fed. Rep., 78).

Not only is the entry merely voidable by the failure to make a declara-
tion of intention to become a citizen, but the declaration when made
relates back to the time at whieh it was sought to initiate rights to the
public lands. Jacob H. Edens (7 L. D., 229).

It thus follows that the coutest was propelly dismissed.

It further appears from the record that there are two claimants before
the Department claiming the right to submit final proof, as the widow
of Spiro Bennis: Margaret Bennis of New York city, and Jane Bennis
of SBan Diego county, California. The latter sets forth that she was
married on the 31st of May, 1890, and that she continued to live with
the entryman, Bennis, up to the time of his death on the 12th day of
August, 1892; that prior to 1871, while in the city of New York, Spiro
Bennis was married to Margaret Bennis; that in that year he removed
to California and his wife refused to accompany him; that he had not
seen his former wife for over twenty years, and at the time of his death
had notheard from her for seventeen years and believed her to be dead;
that this statement was made by ber husband. after he had been
informed by the attending physician that he was about to die, and
about twelve hours prior to his death. TFurther, that this was the first
intimation she had that there was any doubt of the death of the former
wife.

In your office decision it was assumed that Margaret Bennis was t]le
widow of the entryman within the meaning of the law, and it was held
that the proof of the administrator could be accepted in her behalf by
her making the final affidavit in such cases provided.

I cannot concur in this view of the law.

Section 61 of the California Civil Code is as follows:

A subsequent marriage contracted by any person during the life of a former hus-
band or wife of such person, with any person other than such former husband or
wife, is illegal and void from the beginning, unless:

1. The former marriage has been annulled or dissolved;

2. Unless such former husband or wife was absent, and not known to such person
- to he living for the space of five successive years immediately preceding sueh sub-
"sequent marriage, or was generally reputed and +was believed by such person fo

be dead at the time such subsequent marriage was contracted; in either of which
cases the subsequent marriage is valid until its nullity is adjudged by a competent
tribunal.

Instances where such subsequent marriages have been held to be
valid are numerous: Eubanks v, Banks (34 Ga., 407); Strode v. Strode
(3 Bush., 227); Kelley ». Drew (12 Allen, 107), Yates ». Houston (3
Tex., 433); Dixon v. People (18 Mich., 84); Cropley ». MeKinney (10
Barb., 47); White v. Lowe (1 Redf,, 376), and Canady o. George (6
Rich., Eq. 103).
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‘Without therefore undertaking to finally pass upon that question, as

it does not come within the jurisdietion of the Department, it is suffi-

- cient to say that the natural equity is towards the woman who has
resided on the land and had by her labor and economy, assisted in the
reclamation of this tract from its natural state and materially aided in
the making of a home. Iollowing the langnage of the statute, there-
fore, the marriage of' Jane Bennis will be recognized ¢ until its uulhty
is adjudged by a competent tribunal”

The proof submitted by Jane Bennis, now in the record, is returned
to your office for such action as may be deemed proper in consideration
of the views herein expressed. The final proof submitted by Marco
Bennis, administrator, is I‘GJGCth as without authority of law for its
submission.

The motion contained in the record for the dismissal of the appeal

- of Jane Bennis has not been considered on its merits, as the Depart-
- ment will not allow its rules to stand in the way of substantial justice
being administered. Knight ». United States Land Assoclatlon (142
U. 8., 161).

, Whatever rights Margaret Bennis may have can be best decided in
the courts. The decision appealed from is accordingly reversed.

RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890.
COOPER v. SCHERRER.

" The right of purchase under section 3, act of September 29, 1890, can not be exercised
if not asserted within the statutory permd

Secretary Smith to the Commissioner of the. General Lcmd Office, February
10, 1896. (WL E M)

On February 24, 1894, Markus Scherrer made homestead entry of
the NW. £ of the NE. £, the N.  of the NW. 4 and the SW. } of the

NW, % of section 21, township 1 N., range 13 K., within the land dis-
trict of The Dalles, Oregon

On April 18, 1894, John L. Cooper filed an affidavit of contest
alleging that at the date of the passage of the act of September 29,
1890, he was in possession of the land in controversy and had made
certaln improvements thereon which he described; that he settled the.
lands with the bona fide intent to secure title thereto, by purchase from
the Northern Pacific Railroad Company when earned by it, and that it
has not been settled upon.by said Scherrer nor cultivated by him. -

The register and receiver, after a hea;ring, found for the contestant,
but the decision of your office reverses their action upon the ground-
that Cooper never resided on the land and that his right to purchase
is barred by the limitation contained in the act and sub'sequent acts
amendatory thereof.

Cooper does not claim to have been in possession of the land under
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-deed, written contract with, or license from the railroad company; it is
-evident, therefore, that he bases his right in the second paragraph of
the third section of the act of September 29, 1890, This appears also
fromn the language of his affidavit which follows that of the act itself,
which is familiar, and need not be quoted. It is sufficient to state that
the right of purchase is limited in its assertion to two years from the
-passage of the act. This limitation was subsequently and finally
-extended, as to the lands involved here, to January 1, 1894 (27 Stat., 427).

No testimony was introduced at the hearing touching the allegation
- .of failure of settlement and cultivation by Scherrer, and that chqrge,
.therefore, must fall.

Having failed to exercise his right to purchase within the time
required by the statute under which he claims, Cooper’s contest must
-be dismissed, and the decision of your office is.accordingly affirmed.

RELINQUISHMENT—CONTEST—RIGHT OF CONTESTANT.
BARRY v. WILSON ET AL.

"The relinquishment of a part of the land covered by an entry relieves the tract so
relinquished at once from its former state of reservation, and a subsequent con-
test brought against the entire entry could give the contestant no right or interest
in said tract, though his right to proceed against the remainder of the entry
would not be affected by the relinquishment.

Secretary Smith 1o the Commissioner of the General Land O]ﬁce, February
{(J. I H.) 10, 1896. (J. L)

This case involves the NW. % of section 34, T.122 N., R.51 W., (Lake
‘Traverse, Sisseton and Wahpeton Reservation), Watertown land dis-
trict, South Dakota.

On April 15, 1892, (the day on which the lands in said reservation
were declared open to entry), John Barry, through his agent, Lee Stover,
offered to file his soldier’s declaratory statement for said quarter sec-
tion. The local officers rejected the application. Barry appealed. By
letter “C” of March 2, 1893, your office affirmed the decision of the
local officers. -Omn June 22, 1893, Barry was notified of said affirmance
and of his right to appeal to the Secretary. He did not appeal, and
your office decision became final.

On April 21, 1882, Madella O. Wilson made homestead entry, No.
18,796, of said guarter section, alleging in her homestead affidavit:

That she was a soldier’s widow, and the head of a family, and a native born citi-
zen of the United States: that she had built a frame house eight by twelve, all
finished with shingle reof; and that she made settlement on the fract at inside of
one minute past 12 o’clock, noon April 15, 1892, :

On June 18, 1892, your office, of its own motmn, held her enfry for
cancellation for premature and illegal entry into the reservation. She
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appealed. On August 10, 1893, this Department reversed your office. -
decision; holding that (unlike the case of Oklahoma Territory), the law:
did not impose any penalty or disability upon persons who entered said
reservation before the day fixed by the President’s pmclamatlon 101 the
opeumg thereof. ~ (17 L. D., 153).

‘On June 21, 1892, Made]la, O. Wilson relinquished to the Unlte(l
States the south ha]f of said quarter section. Said relinquishment
was filed in the district land office on July 25, 1892; and at the same,
time J. J. Batterton, judge of the county court of the county in which
said land is situated, dcting for the occupants and inhabitants of the
town of Summit, filed a declaratory statement claiming said south half
of said N'W. £ as a townsite.

On March 8 1893, John Barry filed his affidavit of contest agalnst
Mrs. Wilson’s ently of ‘fhe NW. 4 of said section 34, alleging—

1. Premature and unlawful entry into the reservation.

2. That said Madella O. Wilson had not established a bona fide residence on sald
land. . ;
3. That said entry was not made in good faith.

On September 12, 1893, Judge Batterton made tinal proof for the S. §
of said NW. % for the use and benefit of the oceupants of the townsite
of Summit. Barry appeared and protested orally, alleging a prior
interest adverse to the townsite claim, in that he had before the filing
of the townsite declaratory statement, contested the entry of Mrs.
Wilson, as he alleged. Barry cross-examined Judge Batterton and his
Wltnesses, but did not introduce any testimony himself. ke

~On February 10, 1894, the local officers dismissed (without havmg'
ordered a hearmO) Barry’s contest against Mrs. Wilson’s entry, :

because the 8.3 of the NW. 1 of section 34, T. 122 N., R.51 W., had been relinquished,
and the relinquishment was filed (i.e. was on file), in this office, at the time and
hefore said contest was filed.

~And on the same day they dismissed Barry’s protest against Judge
Batterton’s final proof and townsite entry. From both of said declsmns
Barry appealed to your office.
. On July 5, 1894, your office affirmed both of said decisious; and
approved J udve Batterton’s final proof for townsite purposes, and
directed that he be allowed to make cash entry thereon.

On July 16, 1891, Judge Batterton made cash entry of, and plocuwdl
final receipt and celtlﬁcate for, the S. % of the NW. 1 af01 esaid for the,
use and benefit of the occupants of the townsite of Summlt ;

On July 23, 1894, Madella O. Wilson filed her relinquishment to the

United States of the N.§ of said NW.1, and on the same day Mlss .

Enola Sayers made homestead entry, No. 22,039, of the same.

On August 14; 1894, Barry, by his attorneys, filed in your office &
motion for a review of so much of your office decision.of July 5, 1894,
ds affirmed the dismissal (without a hearing), of Barry’s contest against

10332—voL 22——9
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Mrs. Wilson’s entry of the N.% of the said NW. 1, and also an appeal
to this Department from so much of said decision as involved the
townsite claim of the 8.3 of said NW.Z1, The motion for review aud '
the appeal were each accompanied by bpeblﬁCdthllS of error.

On October 13, 1894, your office transwitted to this Department the

said appeal; and also without action, said motion for review, holding
that the appeal removed the case from your office, and deprived you of
jurisdiction to consider the motion for review.
. On Aungust 20, 1895, Barry’s attorneys requested your office to recall
from this Department their said motion for review and the papers
pertinent thereto, and to consider and pass upon said motion. And on
Oectober 2, 1895, by letter “ G ” your office advised this Departmeunt
that you had declined to comply with said request.

I-will consider said motion for review as if it were an appeal from
your refusal to entertain and consider it, and from the decision songht
to be reviewed, and will proceed to consider the whole case in both its
aspeebs, upon the merits.

‘When on July 25, 1892, Madella O. Wilson filed in the local office

her relinquishment of her claim to the S. 4 of the NW. % of section 34,
said subdivision became instantly open to settlement and entry with-
out, further action on the part of the Commissioner of the General Land
Office, by virtue of section 1 of the act of May 14, 1880 (21 Stat., 140);
and the declaratory statement for the townsite of Summit was on the
same day properly filed. No adverse interest then appeared. Barry’s
contest against Mrs, Wilson’s entry was not initiated until March 8,
1893, more than six months afterwards; and then it affected only Mrs,
Wilson’s entry as it stood, covering only the N. & of the NW. } of
gection 34.
- When Barry made his protest-against the townsite final proof on
September 12, 1893, he had no prior interest in the 8. § of said NW. 1
The record coutradicted his allegation in this behalf., As a mere pro-
testant withoutinterest he had no right to appeal. Your office properly
affirmed the dismissal of Barry’s protest.

Your office decision of July 5, 1894, affirms the action of the local
officers dismissing Barry’s affidavit of contest as to the north half of
Mrs. Wilson’s entry for a different reasou from that assigned Dy the
local officers; to wit: ‘
because the allegations therein contained against the validity of said entry, have
been declared by the Hon. Secretary, as seen above, insufficient to warrant its can-
cellation, and another trial of the same question could have no other than a similar
result.

In this your office erred. The departmental decision of August 10,
1893, adjudicated only the first charge contained in Barry’s affidavit of
contest. He is entitled to have a hearing on the other two charges con-
tained in said affidavit as to the north half of Wilson’s entry. '

- For the foregoing reasons your office decision of July 5, 1894 is afirmed
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so far as it involves the S. § of the NW. 1 of section 34, and the town-
site entry aforesaid will be beld intact. But said decision isreversed so.
far as it involves the N. § of said NW. L, and Barry’s contest of Mrs, Wil-.
son’s entry thereof., Your office will direct the local officers to order a
hearing of the last two charges contained in Barry’s affidavit of contest
ds to the N. § of said NW. %; and to summon Enola Sayers to attend
said hearing and show cause Why her homestead entry No. 22,039 should
~ not be canceled.

RATLROAD LANDS—CONFIRMATION—SECTION 7, ACT OF MARCH 3, 1891.
STEPHEN v. PAUL BT AL.

The right of purchase conferred by section 8, act of September 29, 1890, is in con-
templation of law a pre-emption right, and an entry made thereunder is accord- -~
ingly subject to the confirmatory provisions of section 7, act of March 3, 1891. °

Secretary Smith to the Commissioner of the General Land Office, February
10, 1896. (W. 1. M.)

 On May 20, 1891, Joseph H. Paunl made cash enfry of the SE. { of
section 1, township 97 N., range 35 E., in the land district of Walla
Walla, Washington, under the forfeiture act of September 29, 1890 (26
Stat., 496).

On October 6, 1893, Benjamiu G. Stephen filed an affidavit of contest
alleging that Paul had never settled upon the land, that he was never
in possession of it under written contract with or liccnse from the
Northern Pacific Railroad Company, that he was not in possession of
it at or prior to Septemper 29, 1890, and that the entry was not made
for the benefit of Paul, but tor the use and benefit of one Patuvk
Russell.

At the hearing Frank W. Paine, receiver of the Walla Walla Saving
Bank, alleging the bank to be the mortgagee of Paul’s transferee, as to
the land in controversy, was allowed to intervene. ‘

The register and receiver found that the contestant had failed to
establish his charges, and recommended that the contest be dismissed,

On appeal to your office it was held that ¢ the entry must be con-
firmed under the proviso to section 7 of the act of March 3, 1891 (26
Stat., 1095).”

The contestant, in appealing to this Department, does not- direet
attention, in his assignment of errors, to the point upon which the
decision of your office turns, but in his briefit is contended, in arguendo,
“ that a purchase under the third section of the act of September 29,
1890,is not a pre-emption right within the meaning of the act of March 3,
1891,” and that contention presents the controlling question in the case.

Pre-emption, in its etymological sense, may be said to be the buying
or the right to buy before or in preference to any other person, which
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differs from its legal sense ounly in that in law conditions are coupled,
with and made precedent to the exercise of the right. Aecording to
Bouvier it is “the right given to settlers upon the public lands of the
United States to purchase them at a limited price in preference to
others,” and though the term is for the most part used with reference to
the special provisions found in section 2259 of the Revised Statutes and
other sections in pari materia, it is not conceived that the conditions
there rirescribed, including settlement, are exclusive of every other
condition upon which the people are extended the right to acquire the
public lands by purchase, thus limiting a broadly generie word to a
very narrow splere of application. Thus, in Fraser ». Ringgold, 3 1..D
69, it is said :

that where a special preference is given to a claimant, dependent or contingent
upon the performance of conditions which any one of a qualified class may reason-
ably fulfill, by which he may hold to the exclnsion of others, such pretelence isa
pre-emption.

In the case of Johuson v. Burrow, {2 L. D., 440, it was held that an
Osage cash entry “might be confirmed nnder the provisions of the Tth
section of the act of March 3, 1891,” notwithstanding it had been held
in the earlier case of United States ». Woodbury et al., that such entries
are not subject to the provisions of the general pre-emption law.

In Fleming ¢. Bowe, on review, 13 L. D., 78, after the announcement
that ¢ said act of 1891 must be held to be remedial and construed lib-
erally so as to carry out the purpose of the enactment, and advance
the remedy contemplated by the legislature,” it is held that Otoe and
Missouria cash entries are subject to confirmation. )

That the third section of the act of September 29, 1890 (26 Stat.,496),
confers a clear pre-emptive right upon the two classes of persons there
mentioned is deducible from the language of the act as well as from
the books. As to those of the first class, they must have been in pos-
session, merely, under the authority of the grantee State or corpora-
tion, and as to those of the second class, they must have settled with
boua fide intent to secure title by purchase from the grantee State or
corporation; and in both cases the person must be a citizen of the
United States, or. must have declared his intention to become such. In
such case conditions were attached to the exercise of the right given
just as conditions were coupled with the Otoe and Missouria and Osage
cash entries, but not the conditions of the general law. They already,
before the passage of the act, occupied the status of pre-emptors with
respect to the grauntee, and the lands having, by virtue of the act,
reverted to the United States, Congress has provided that they shall
bear the same relation to the government that they but recently sus-

tained towards the grantee. :

I think the -deecision of your ofiice should be afﬁlmed, and it is so
ordered :
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'PAYM]fJN"i?—REGlS’.l,‘ER—LOSS OF FINAL PROOY PAPERS.
WILLIAM- D. REILLY.

The paymeut to the register of the purchase price of a tract of land is unaunthorized
by law, and on the failure of such officer to turn over such money to the receiver,

_ or account for the same, the government is not chargeable therewith.

Judicial proceedings by the government on-the bond of a register for the purpose of
requiring him to account for an alleged loss of final proof papers will not be

" advised, as no injury to the government results from such loss.

A demand on said officer may be properly made for the production of the lost papers,
and if said papers are not secured thereby, the contents of the same may be
shown, or new proof submitted. '

Sem etary bmuh to the Commissioner of the General Land Oﬂice, February
: 10, 1896. (B. M. R.)

-~ The 1'ecord shows that on July 28, 1894, your office decision was
rendered in the above-entitled case. refusing to recognize the payment
made by Francis T. Reilly on his preemption entry No. 1272, for the
NE. 1 of the NE. 4, Sec. 19, and SE. } of the SE. } and the W.  of the
SE. 1, Sec. 18, T. 10 8., R. 3 W., Las Cruees land distriet, New Mexico.
The case is-before the Department upon appeal by William D. Reilly
from your said decision. It appears that two affidavits are filed in the
case, as a basis for the relief prayed for:

That of J. M. Webster sets out that during the year 1836 he was
the probate clerk of Sierra county, New Mexico; that on December 13
18806, Francis T. Reilly appeared before him, in pursuance to notice, amd
‘made final proof on Lis preemption entry made December 26, 1883, and
paid to him the sum of two hundred and two ($202.50) dollars and fifty
cents, being the purchase money due the United States on land covered
by the